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a. In Respect of Its Own Shares, 335

b. In Respect of Shares Held in Other Corporations, 836

11. Right of Bondholders to Vote, 336

12. Right of Delinquent Shareholders to Vote, 336

13. Right of Cumulative Voting, 337

14. Right to Vote by Proxy, 338

15. By -Laws Regulating Corporate Elections, 340

16. Right of Non -Residents and Aliens to Vote, 840

17. Validity of Agreements Respecting Manner in Which Stock

Shall Be Voted, 841

18. Severing Voting Power of Shares From, Their Beneficial
Ownership, 341

19. Invalidity of Stipulation That Shareholder May Sell Shares
but Cannot Sell Right to Vote, 343

20. Statutory Provisions as to Who Entitled to Vote, 343

G. Conduct of the Election, 343

1. Appointment of Inspectors, 343

2. Duty of Inspectors, 344

a. Ministerial Merely, 844

b. Cannot Pass Upon Validity of Proxies, 344
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3. Effect of Frcmd and Irregularities in Conduct of Elec-

tions, 345

4. Voting, 345

5. Counting Vote, 345

a. In General, 345

b. Mc^ority of All Shares or Legal Votes Necessary to

Elect, 346

c. Whether Votes For Ineligible Candidates Are Thrown
Away, 346

6. Certificate of Election, 347

H. Judicial Superintendence of Corporate Elections, 347

1. No Superintendence in Equity, hut Equity Possesses Quali-

fied Jurisdict/hon, 847

2. Injunction to Restrain Fraudulent or Ultra Vires Voting, 349

V. BY-LAWS, RULES, AND REGULATIONS, 349

A. Nature, Interpretation, and Effect, 349

1. What Is a By-Law, 349

a. Term Defined, 349

b. Distinguished From Resolution, 350

c. Distvnguished From Rule or Regulation Made For
Government of Its Conduct Towa/rd Third
Persons, 350

(i) In General, 350

(ii) On Ground, That Validity of By-Law Is Question

of Law, While That of Regulation Is Question

of Fact, 350

2. Members of Corporation Conclusively Presumed to Have
Knoioledge of Its By -Lams, 350

3. To What Extent a Law, 351

4. May Operate as Contract Among Members and Between
Corporation a/nd Members, 351

5. ^To What Extent Binding on Third Persons, 351

6. Not Noticed Judicially, but Must Be Proved, 353

7. Whether Capable of Being Waived, 352

8. No Extraterritorial Force, 353

9. Interpretation of By -Laws, 358

10. Actions Upon By-Laws, 353

B. Power to Enact and Mode of Enacting, 353

1. Inherent Power to MaJce, 353

2. Efect of Failure to Make, 353

3. Must Be Adopted by Whom, 353

a. When by Corporators, and Not by Directors or Offi-

cers, 353

b. Where Charters and Statutes Confer Power Upon
Directors and Other Officers, 354

4. Formalities Required in Enacting, 354

5. Quorum to Enact, 354

6. Amendment and Repeal of By-Laws, 355

C. Requisites and Validity of By-Laws, 355

1. Must Not Be Contra/ry to Charter, 355

2. Must Not Attempt to Enlarge Powers Granted by Charter
or Governing Statute, 355

3. Must Not Be Contrary to Articles of Incorporation, 355

4. Must Not Be Contrary to General Law, 356

5. Must Not Be Cont/ra/ry to Constitution, State or Federal, 356

6. Must Not Be Cont/ra/ry to Common Right, 356
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7. Must Operate Equally, 356

8. Must Not Dist\m% Tested Rights, 357

9. Must Not Attempt to Make Members Liable For Corporate
Debts, 357

10. Must Not Operate Retrospectively, 357

11. Must Not Ee Umreasonable, Oppressive, or Extortionate, 357

a. Rule Stated, 357

b. Limitations of Rule, 358

c. Question of Reasonableness One of Law For Court, 358

12. Must Not Be in Restraint of Trade, 359

a. Rule Stated, 359

b. Establishvng ComhinaUons Among WorTcmen to Mavn-
tain Prices, 359

c. Resl/radning Tram,sfer of Corporate Shares, 359

(i) In General, 359

(ii) Forbidding Transfer While Shareholder Is
Indebted to Corporation, 360

(m) Restricting or Hampering Mode of Tra/nsfer, 360

(iv) Creating lien Upon Shares, 360

13. Releasing Sha/reholders From Obligation of Payvng For
Shares, 861

14. Restricting Right to Sue in Courts, 861

15. Compelling Members to Submit Disputes to Arbitration, 363

16. Establishing Quorum of Board of Directors, 363

17. By - Laws Valid in Part and Void in Part, 363

D. Penalties For Enforcement, 363

1. By-Laws May Be Enforced by Reasonable Fines and
Penalties, 363

a. Rule Stated, 363

b. Cam,not Be Enforced by Forfeiture, 363

(i^ Of Property, 363

(ii) Of Sha/res, 363

(a) Rule Stated, 363

(b) Exception Where Power Expressly Con-
ferred by Charter or Statute, 863

2. Fine or Penalty Must Be Certain, 363

3. Making Corporation Judge in Its Own Case, 363

4. Invalidity of By - Laws Imposing Excessive Fines, 364

5. Derelictions For Which Fines May or May Not Be
Imposed, 364

6. By-Laws Presumptively Valid, 364

VI. CAPITAL STOCK AND SUBSCRIPTIONS THERETO, 364

A. Nature of Capital Stock and Shares in General, 364

1

.

Propriety and Necessity of Share Ownership, 364

2. Defmition of Capital Stock, 364

3. D^stinction Between Capital Ownership and Share Owner-
ship, 364

4. Distinction Between Actual and Potential Stock, 865

5. Distinction Between Capital Stock amd Tangible Prop-
erty, 365

6. When Capital Deemed to Include Profits and Surplus, 365

7. Distinction Between Shares in Partnership and in Incor-
porated Company, 365

8. Capital Stock Liability of Corporation and Not Debt of
Shareholders to Corporation, 366

9. Shares of Stock Are Personal Property, 366
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B. Power to Create a Share Capital, 368

C. Power of Corporations With Respect to Unissued Sha/res, 368

1. Power (f Corporation to Mortgage or Pledge, 368

a. Unissued Shares, 368

b. Uncalled Capital, 368

c. Voting Power of Its Shares, 369

2. Power to Create Preferred Stock and Issue Preferred
Shares, 369

a. In General, 369

b. Corporation Cannot Make Its Shares a Lien Upon Its

Property Without Statutory Authority, 370

D. Distribution of Share Capital, 370

1. Principles Governing Distribution, 370

2. Rights in Distribution, 871

E. Illegal and Void Shares, 373

1. Legal Requisites of Valid Issue, 373

2. When Validity of Shares Mot Subject to Question, 373

3. Right ofHolder of Iwoalid or Illegal Sha/res to Rescind, 373

4. Liability of Corporation For Overissue of Shares, 373

5. Motive of Valid Issue of Sha/res Not Examinable, 373

F. Statnis of Shareholders, 373

1. Shareholders Are Not Tenants in Common or Coowners of
Corporate Property, 373

a. Rule Stated, 373

b. No Execution Against Their Interest, 373

2. Shareholders Ha/oe No Agency For Corporation, Cannot Act
For It, Bind It by Admissions, Etc., 373

a. Rule Stated, 373

b. Cannot Convey Corporate Property, Although All Join
in Deed, 374

3. Shareholders Not in Trust Relation Towarrd Corporation, 374

a. Rule Stated, 374

b. May Purchase Corporate Property at Judicial Sale, 374

4. Sha/reholders Not Responsible For Debts or Torts of Corpo-
ration, 374

5. Shareholders Not Round by Fraudulent Representations of
Corporation's Agents, 374

6. Shareholders Not in Privity With Each Other, 374

7. Shareholders Not Necessarily Parties to Suits Involving
Corporate Rights, 375

8. Shareholders Not Necessarily Affected With Notice of Cor-

porate Affairs, 375

9. To What Extent in Privity With Corporation, 375

10. Distinct Corporations May Have Same Officers and Share-

holders, 375

11. To What Extent Corporation Is Trustee For Shareholders, 376

12. ^^ One-Mam" Corporations, ZIQ

G. Who May Become Sha/reholders in Corporations, 376

1. In General, 376

2. Private Corporations, 376

a. General Rule That One Corporation Cam/not Become
Sha/reholder in Another, 376

b. Limited View That One Corporation Can Invest in
Sha/res of Another, 378

(i) Statement of Doctrine, 378

(ii) Consequences Which Flow From, This View, 378

c. Such Pu/rchases Not Disturbed When Executed, 879
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3. Municipal Corporations, 379

4. Subscrvptions oy Sovereign State, 380

H. Contract of Subscription For Sha/res, 380

1. Relation of Shareholder to Corporation Rests in Contract, 380

2. Charter or Governing Statute Enters Into and Forms Part
of Contract, 880

3. What Makes Subscriber a Sha/reholder, 880

a. Unconditional Subscription to Sha/res, 380

b. Unconditional Subscription to Articles of Incorporation
or Deed of Settlement, 381

4. Necessity of Promise to Pay, 381

a. Doctrine That Express Promise Is Not Necessa/ry, 381

(i) Fro7n What Promise to Pay Implied, 881

(a) From Subscription to Shares, 381

(b) From Acceptance of Sha/re Certificate, 881

(ii) Row Implied Promise Enforceable, 383

(a) By Action at Ioajo, 382

(b) In Equity For Benefit of Creditors After
Insolvency of Corporatwn, 383

(ill) Circumstances From Which Law Implies Con-
sideration, 883

t>. Limited Doctrine That Express Prormse to Pay Is

Necessary, 883

(i) Statement of Doctrine, 883

(ii) Rule Where Contract of Subscription Contains
Express Promise to Pay, 383

5. Necessity of Acceptamce of Subscription, 888

a. Doctrine That Acceptance Is Necessary, 388

(i) In General, 883

(ii) Where Corporation in Existence, 884

(hi) Rule Not Applicable Where There Are No Sha/res

to Allot, 384

b. Manner in Which Acceptance of Subscription Mani
fested, 384

c. Distinction Between Cases Where Proposition Comes
From Company and Where It Is Made to Com-
pany, 884

d. Circumstances of Estoppel Which TaTce Place of Formal
Application, Allotment, and Notice, 385

e. Revocation of Subscription to Take Shares Before
Acceptance, 385

6. Doctrine That Subscription to Shares of Corporation Not
Formed Creates No Liability Even After Corpora-
tion Is Formed, 885

a. Statement of Doctrine, 885

b. Distinction Between Formal Subscription and Tenta-
tive Agreement to Subscribe, 385

c. Rule Requires Subscription to Articles of Association
or of Incorporation, 386

d. Consequences of Rule, 387

(i) Subscription Not Binding Unless Corporation Is
Formed, 887

(ii) No Contract if Subscriber Dies Before Corpora-
tion Formed, 387

(ill) Effect of Annexing Subscription to Articles of
Incorporation or Entering Subscriber's Name in
Stock-Booh 387



CORPORATIONS [10 Cyc] 17

(iv) When Subscription IrvoaUd Before Adoption of
By-Laws, 387

(v) Suhscription cmd Payment of Deposit, 388

(vi) Subscrtption Before, but JJelwery On, Day of
Organization, 388

(vii) DoGtri/ne ThM Subscriptions Made Before Organ-
ization and Accepted Afterwa/rd Are Good, 888

7. Certificate of Shares Not Necessary, 389

a. In General, 389

b. Exception in Case of Preferred Sha/res, 390

8. When Contract of Subscription Not Necessa/ry, 390

9. If No Certificate Issued, Then Written Agreement Neces-
sary, 390

a. In General, 390

b. Oral Promise and Note Given For Sha/res, 891

c. Doct/rvne That Writing Is Not in Strictness Neces-

sa/ry, 391

10. Written Subscription Not Varied by Parol JE/uidence, 391

a. Statement of Pule, 391

b. When Explainable by Parol, 891

11. Form of Subscription, 392

a. In General, 392

b. Unsubstantial Yaria/nces From Statutory Form Disre-
ga/rded, 392

c. In What Kind ofBooh, 392

d. Subscription Paper Signed in BlamJc, 393

e. Effect of Erasure in Subscription Paper, 393

f. Wl^ect of Annexing Eamlanatary Memora/iidumi, 393

g. Effect of Receipt Wr%tten on Margim, of Siibscripl/ion

Booh, 393

h. Subscription Signed by Partnership Namie, 893

i. Instances of Sufficient Subscriptions, 898

12. Theories as to Consideration of Contract, 393

a. Various Theories, 393

b. Mutuality of Promise Am,ong Subscribers, 894

c. Consideration Where Corporation Is in Fxistence, 3Q4:

d. Subscription Good Consideration For Other Under-
takings, 394

e. Subsequent Failure of Consideration, 894

f. No Consideration 'W'here Company and Not Subscriber

Gets Shares, 395

13. Necessity of Paying Statutory Deposit, 395

a. In General, 895

b. Rule That Payment of Deposit Must Be Made in

Specie or Its Eguiwalent, 396

(i) Statement of Rule, 396

(ii) Effect of Giving Note, 396

(a) View That Statute Is Not Complied
With, 896

(b) Contrary View, 396

(ill) ^ect of Giving Chech on Bank or Banker, 897

(a) In General, 897

(b) Simulated Payment by Giving Checks Which
Are Not Collected, 397

(iv) May Be Made by Third Person if RaUfied by
Subscriber, 397

(v) Payment in Services, 397

[2]
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c. View That Non-Payment of Statutory Deposit Does
Not Render Subscription Void, 397

(i) Statement of Doctrine, 397

(ii) Subscription Valid Although Paym&nt Made at

Subsequent Time, 398

d. Subscriptions, Although Void Because of Won -Pay-
ment of Statutory Deposit, May Be Made Good by
Estoppel, 399

e. Where Subscription Made After OrganizationPayment
May Be 'Waived by Corporation, 399

f. Effect of Statutes Requiring Certain Amovmi to Be
Paid in Before Commencing Business, 399

14. Doctrine That Full Amount of Capital Agreed to Be
Raised Must Be Subscribed im, Order to LiabUity

of Subscribers, 399

a. Statement of Doctrine, 399

b. Subscriptions by Insol/oents, Persons Non Sui Juris,

Etc., 400

e. Taking Subscriptions in Property at Grossly Excessive

Valuations, 400

d. Subscriber May Waive Right to Avoid Suhscription by
Acts of Estoppel, 401

15. What Agents or Commissioners Can Receive Subscrip-

tions, 401

16. Subscriptions Void After All Shares Ha/oe Been Taken, 402

17. Subscriptions Delivered in Escrow, 403

18. Taking Shares to Qualify as Director, 403

19. Each Subscription Several and Not Joi/nt, 404

20. Subscriptions Construed by Cov/rt, 404

a. In General, 404

b. By What Law Governed, 404

21. Distinction Between Suhscription to Shares and Purchase
of Shares From Third Person, 404

I. Alterations in Contract of Association, and Release of Dissenting
Subscribers For Shares, 405

1. What Alterations Release Dissenti/ng Subscribers, 405

a. General Statement, 405

b. Breach by Corporation of Contract With Subscriber, 405

c. Making Radical Changes in Purposes of Corpora-
tion, 405

d. Abandoning Original Certificate Under Which Sub-
scription Was Taken and Orgomizing Under New
cmd Different Certificate, 405

e. Abandoning Enterprise For Which Corporation TFizs

Organised, 406

f. Legislative Alteration of Contract in Material Par-
ticular, 406

g. Increasing/ Capital Stock, 406

E. Reducing Capital Stock, 406

i. Enla/rging Powers and Privileges a/nd Adding New
Responsibilities, 406

j. Changing NaPure of Enterprise, 406

k. Changing Terminus or Termini of Railroad Which
Corporation Was Chartered to Build, 407

I. Consolidation With Another Company, 407

m. Alterations Material to Particula/r Subscriber, 407

n. Selling Out or Leasing Entire Corporate Property, 408
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0. Changes Involving Material Departure From Govern-
ing Statutes, 408

2. What Alterations Do Mot Release Dissenting Suiscribers, 408

a. Only Material, Fundamiental, or Radical Chxmges, 408

b. Immaterial Change in Articles of Incorjporation, 408

c. Mere Mechanical Alteration of Subscription Paper, 408

d. Directors Departing From Cha/rter or FaAlvng to Carry
Out Its Provisions, 408

e. Cessation of Work Not Amounting to Abandon-
ment, 409

f . What Changes in Route or location of Railroad Do
Not Release Subscribers, 409

g. Extending Time For Completing Corporate Enter-
prise, 409

h. Enla/rgvng Corporate Powers and Privileges am,d Add-
ing New Responsibilities, 409

i. Changing Corporate Name, 410

j. Changes Affecting Payment of Sha/re Subscrip-
tions, 410

k. Gha/nges Authorized by Existing Statutes, 410

1. Other Chamms in Corporate Character and Purposes
Which Do Not Release Dissenting Subscrib-

ers, 410

3. Bwrden on Subscriber to Show That Change Was Made
Without His Consent, 411

J. Conditional Subscriptions For Shares, 411

1. Validity of Conditional Subscriptions, 411

a. Conditions in Prelimina/ry Subscription Papers, 411

b. Conditions Prescribed by Charter or Governing Stat-

ute Read Themselves Into Contract, 411

c. Doctrine That Conditions in Prelijnina/ry Subscrip-
tions Are Yoid, 411

d. Whether Whole Contract Void or Condition Merely, 412

(i) Where Condition Is Lamful There Is No Contract
Unless It Is Performed or Waived, 413

(ii) Rule Where Condition Is Illegal a/nd Hence Ca/n-

not Be Performed, 418

(a) Doctrine That- Coni/ract Is Void, 413

(b) Doctrine That Illegal Condition Will Be
Discharged am,d Subscriber Held to La/w-

ful Part of Contract, 413

(in') Rule where Condition Is Fraud on the Lam, 413

(iv) Pa/rol Conditions Void and Written Subscription

Enforced, 413

(v) Secret Agreements Annexing Conditions to Sub-
scription, 414

(a) Void as Between Corporation and Sub-
scriber, 414

(b) May Be Enforced Against Promoters, 414

(vi) Promises by Agents of Corporation Annexing
Unlawful Conditions Void, 414

(vn) Parol Conditions or Agreements Among Sub-
scribers Rejected as Void a/nd Subscription
Treated as Absolute, 414

(viii) Subscriptions For Collateral Purposes Treated as
Valid and Subscriber Held UnconddUonaUy, 415
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(ix) Contemporcmeous Petrol Deola/rations of Officers

of Corporation Inadmmaible to Vary Contract

of Subscription, 415

(x) Collateral Agreements Between Svhscriber and
Third Persons Void, 415

(xi) Impossible Conditions, 415

(xii) Conditions as to Assessability of Sha/res, 415

(xni) Stipulations For Payment of Interest on Stock
Subscriptions, 415,

(xiv) Validity of Conditions as Affected by Statute of
Frauds, 416

(xv) Conditional Subscription Distinguished From
Conditional Sale, 416

(xvi) Allotment of Shares on Condition to Be Performed
by Subscriber, 416

(xvn) Subscriptions Delivered in Escro^jo, 416

(xviii) Conditional Subscription Revoked by JJnreasonaible

Delay in Performance of Condition, 416

e. Condition That Subscription Shall Not Be Enforceable
Until Full Amoimt Intended to Be Radsed
Shall Have Been Subscribed, 416

(i) In General, 416

(ii) Waiver of Condition, 417

f. What Subscriptions Ha/oe Been Held VdUd and
Enforceable, 417

g. What Amounts to Acceptance by Corporation of Sub-
scription Upon Cond%tion, 417

2, Effect of Conditions in Subscriptions to Sha/res, 418

a. No Contract Until Valid Condition Complied With, 418

b. Right of Subscriber to Notice of Performa/nce of Con-
dition, 419

c. Conditional Subscription Becomes Absolute When Con-
dition Performed, 419

d. Waiver of Performance of Condition, 419

(i) In General, 419

(ii) By Acting as Shareholder, 420

e. Condition as to Completion of Corporate Enterprise, 420

Effect of FroAid on Contract of Sabscr%ption to Sha/res, 421

1. General Principles, 431

a. General Rule as to Right of Rescission For Such
Frauds, 431

(i) Statement of Rule, 431

(ii) W'
"

(ii) When Doctrine AppUcaMe, 433

(a) Applicable as Bet/ween Corporation amd Sub-
scriber For Sha/res, 422

(b) Not Always AppliccMe Where Rights of
Iwnocent Third Parties Are Involved, 42S

Such Contracts Not Void but Merely Voidable at Elec-
tion of Defrauded Shareholder, 423

(i) Statement of Rule, 433

(ii)(ii) What Requisite to Render Them Voidable, 423

(a) In General, 423

(b) Authority of Agent to Commit Fraud, 428

c, Ea/rly American Decisions Denying Right of Rescission
For Fraud, 424

d. Effect of Ignorance of Subscriber, 424:
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e. Doctrine That Subscriher Must Stispect Fra/ud and
Discover It Beforehand in Order to Make It Avail-
able as a Defense, 424

f. Rule of Equil/y That Subscriher Need Not Make
Inquiries Before Subscribing, 4M

(i) In General, 434

(ii) Rule Where Statements in Prospectus Are
Ambiguous, 435

(ni) Subscriber Owes Duty of Inqui/ry to Irvnocent

Third Persons, 435

g. Waiver by Subscriber of Right to Rescission on Ground
of Fraud, 435

(i) In General, 425

(ii) Acts of Ratification Which Amownt to Warner, 435

(in) Rule Where Subscriber Has Sold Some Shares and
Seeks Rescission as to Remctinder, 436

(iv) Rule Where Subscription Is Settled by Negotiable

Instrument, 427

h. Subscriptions Given in Consequence of Erroneous
Representations Not Fraudulent but Fov/nded on
Mistake, 427

What Franids Will and What Will Not Avoid Contract

of Subscription, 427

a. Fraud Must Have Been Material Inducement to

Contract, 437

b. Fra/ud May Consist Either in Misrepresentation of a
Fact or in Suppression of the Truth, 428

(i) In General, 438

(ii) Mere Non -Disclosure as Groundof Rescission, 428

(in) Illustrations of Fraudulent Assertion of Truth
Which Will Avoid Contract, 428

c. Not Necessary For Purpose of Rescission That
Fraudulent Representations Be Made With
Wilful Intent to Deceive, 438

(i) In General, 438

(ii) Exception Where Action Is to Recover Da/mages
For Deceit AgoA/nst Person Committi/ng
Fraud, 439

d. Misrepresentations Need Not Be Put Forth to Decei/oe

Particular Person, 439

e. Distinction Between Fraud a/nd Failure of Con-
sideration, 429

(i) In General, 429

(ii) Cases Where Principle Does Not Apply, 430

f. Puffing and Exaggeration, 430

g. Statements as to Matters of Opinion, Belief, Motive,i

Future Prospects, Etc., 430

h. Fraudulent Promises of Something JJnla/wful—
Ignorance of Law, 431 1

(i) In General, 431
^

(ii) Misrepresentations or Concealments Regarding
Facts Disclosed by Charter, 431

i. Parol Representations Va/rying Written Contract, 431

(i) In General, 431

(ii) Equity Willi Not Reform Contract of Subscrip-

tion on This Ground, 433
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(ni) ConterwporcMieous Parol AgTeemenU Cannot Be
Set Up to Prove Failure of Consideration, 432

(iv) Application of Principal Where Registefred Cor-
poration's Registered Certificate Shows Amoitnt
of Shares, Amount PaAd, Etc., 432

Ambiguous Statements, 433

Misstatements as to Names of Directors— Holding
Out ProTThinent Naines as Decoys, 433

1. Fraud in Which Subscriber Seeking Relief Partici-
pated, 433

(i) In General, 433

(ii) Charter Fraudulently Procured— Corporation
Illegally Organized, 433

(hi) Secret Agreements With Subscriber Prejudicial to

Corporation, 433

m. Separate Agreements Among Shareholders as to Future
Disposition of Shares Enforceable, Although Not as
Against Corporation, 434

n. Right of Rescission For Fraud of Promoters, Members
of Syndicates, Etc., Before Organization, 434

0. What False Prospectuses, Representations, Conceal-
ments, Etc., Afford Ground For Rescission, 435

p. What Misrepresentations, Etc., Not Sufficient Ground
For Rescission, 436

q. Effect of Forfeiture of Shares of One Induced to Sub-
scribe Through Fraud, 436

3, Remedies of Defrauded Shareholder Against Company, 437

a. In General, 437

b. Scope of Remedy in Equity, 438

(i) In General, 438

(ii) No Relief in Equity to One Who Was Pa/rty to

Fraud, 438

c. Neeessa/ry Elements of Plea of Fraud to Action For
Calls, 438

4. Within What Time Rescission Must Be Claimed, 439

a. Within Shortest Possible Time After Discovering
Fraud or After It Might Hanie Been Discovered by
Reasonable Diligence, 439

b. General Docl/rine in England a/ad in Canada, ^39
(i) Statement of Doctrine, 439

(ii) No Rescission After Company Ceases to Be Going
Concern and After Rights of Creditors Have
Attached, 440

(a) Statement of Rule, 440

(b) Applications of Rule, 441

c. American Rule That There Can Be No Rescission For
Fraud After Bankruptcy or Insolverbcy, 441

d. Laches Complicated With Cwcumstamces of Estoppel, 442

e. Recent Expressions of Doctrine as to Effect oj Delay
in Claiming Rescission, 443

6. Fraudulent Issues and Overissues, 443

a. Constitutional and Statutory Provisions Against Issu-
ing Stock or Bonds Except For Labor Done,
Services Performed, Money Actually Received,
Etc., 443

(i) In General, 443
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(ii) Gratuitous Donees of Fictitious Stock Not Share-

holders, 444

b. Illegal Issues of Shares Do Not Confer Bights of
Sha/reholders, 444

c. Subscribers to Fraudulent Overissues Are Not Share-

holders, 444

(i) In General, 444

(ii) Bemedy qf Innocent Subscriber to Fraudulent
Overissue Agamst Corporation, 444

(a) In General, 444

(b) Distinction Between Cases Where Defrauded
Sharetaker Deals With Corporation

Through Corporate Agent am,d Where He
Deals With Agent Personall/y, 445

d. Corporation Liable For Fraudulent Issues Which Are:

Not Overissues, 445

(i) In General, 445

(ii) Corporation Has No Bight to Home Such Certifi-

cates Canceled, 445

(in) Overissued Shares May Be Canceled and Divi-
dends Thereon Enjoined, 446

e. Doctrine That Fraudulent and Overissued Sha/re Cer-

tificates Are Misrepresentations by Corporation
to General Public Which It Is Bound to Make
Good in Favor of Innocent Purchasers, 446

(i) Statement of Doctrine, 446

(n) Purchaser Not Innocent Where Ci/rcwmstances

Put Him Upon Inqui/ry, 447

(in) Bights of Bona Fide Purchasers of Shares
Fraudulently Issued, 447

(iv) Estoppel Agavnst Persons Concocting or Pa/rtioi-

pat%ng in Fraud, 447

f. Sha/res Sv/rrendered amd Afterward Beissued Do Not
Constitute Overissue, 447

g. Defrauded Sharetaker May Home Action Against Offi-

cers or Agents Guilty of FroMd, 447

li. Remedies m Corporation Agavnst Its Officers and
Agents For Damages Sustavned Through Illegal or

Overissue of Shares, 448

i. Other Decisions BelaUng to Sha/res IllegaWy Issued, 449

L. Surremder or Ca/noellation of Sha/res a/nd Belease of Share-
holder, 449

1. Subscriber to Shares Cannot Wiihdram at Pleasure, 449

2. Corporation Ca/nnot Belease Subscriber, 450

a. In General, 450

b. Ca/rmot Cancel Sha/re Certificates, 450

c. Directors Have No Such Power Unless Fxpressly
Granted, 450

(i) In General, 450

(ii) Where Directors Possess Express Power They
Carvaot Delegate It, 450

d. Corporation Ca/nnot Achieve Besult by Device of
Reducing Capital Stock, 451

e. Corporation Cannot Believe Pa/rticular Subscribers by
Purchasing Their Shares, 451

3. No Bight of Withdrawal as Against Existing Sub-
scribers, 451
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4. No Right of Withd/rawal as Against Creditors, 451

a. In General, 451

b. Same Rule Where Subscription Is Payahle in Pro]^
erty, 453

c. Subscriber Ca/nnot Escape Liability hy Substituting

Another in His Place, 453

d. Distinction Between Cancellations of Share Subscrip-

tions With Reference to Existi/ng and to Future
Creditors, 453

• (i) In General, 453

(ii) Cancellation Good Where There Are No Creditors,

Provided All Shareholders Assent, 453

e. Subscribers Cannot Be Released After Corporation
Becomes Insolvent, 453

f . English Doctrine on This Subject, 453

5. Invalid%ty of Extrinsic and Collateral Agreements Releasing
Subscribers, 453

6. Cancellation of Shares Unlawfulh^ Issued, 454

a. In General, 454

b. Release of Assumed Shareholder Who Cannot Be
Held, 454

c. No Cancellation Although Consideration Subsequently
Failed, 454

d. Cancellation and Right of Shareholder to Rescind
Where Subscription Procured by Fraud, 455

Y. Release of Subscription Resting on Conditions Disadvan-
tageous to Corporation, 455

8. Where Subscriber Has Acquired Legal Right to Release by
Reason of Breach of Contract on Pa/rt of Corporation, 455

9. Releases Not Disturbed After Considerable Lapse of
Time, 455

10. Release Provable by Acquiescence and by Facts In Pais, 455

11. No Cancellation of Shares Efficacious Without Putting
Sharetaher In Statu Quo, 455

12. Effect of Company Taking Shares Back and Reissuing
Them, 456

13. Release by Act of Creditors, 456

a. In General, 456

b. Release of One Shareholder Does Not Release
Others, 456

14. No Release by Reason of Default or Neglect of Commissionr-
ers, 456

15. Release by Reason of Refusal of Corporation to Accept Sub-
scription, 456

16. Release by Reason of Refusing to Sign Articles After Sign-
ing Preliminary Contract, 456

17. Release by Reason of Erasure of Subscriber's Name Before
Subscription Delivered, 457

18. Whether Release of One Subscriber Is Release of Others, 457

19. Release of Subscribers by Collusive Forfeiture of Sha/res, 457

20. Bona F%de Compromises With Shareholders Are Valid, 459

21. Other Facts and Conditions Which Do Not Operate to

Release, 460

M. Payment For Shares, 460

1. In General, 460

a. General Rule That Shares Can Be Issued Only at Full
Value, 460
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(i) Statement o/" Rule, 460

(n) DvreGtws Home No Power to JF'ix Price of Shares
at Less Than Face Value, 461

(hi) Such Contracts Not Aided in Equity, 461

(iv) Shareholders Liable to Make Up Difference m
Favor of^ Creditors of Corporation, 461

b. Effect of American Doctrvne That Assets of Corpora-
tion Are Trust Fmid For Its Creditors, 461

(i) Statement (f DocPrine, 461

(ill Of What This Trust Fund Consists, 462

(hi) Doct/rvne Makes Shareholders Const/ructime Trus-
tees For Creditors, 463

(iv) Corporation Cam,not Transimite Trust Fund Into
Ordvna/ry Debt, 463

(t) Corporation Carmot Release Members From Pay-
ing For Shares, 463

(a) In General, 463

(b) Cannot Agree That Unpaid Shares Shall Re
Deemed Fully Paid Up, 463

(o) Such Agreements Characterized as Frauds
Upon Other Shareholders amd Upon the

Law, 464

(d) Corporation Cannot Issue New Shares to

Old Shareholders Upon Agreement That
They Shall Not Be Paid in Full, 464

(b) What Agreements Avoided Under This
Rule, 464

(vi) Corporation Cannot Effect Simulated Payment by
Allowing Shares to Be Paid Up and Then
Lending Money Bach to Shareholder, 465

(vii) Corporation Cannot Issue Its Shares as a Bonus, 465

(a) Statement of Rule, 465

(b) Contrary Doctrine, 466

(viii) Corporation Cannot Issue Its Bonds as Bonus to

Subscribers to Its Shares, 466

^a) Statement of Rule, 466

(b) Such Arrangement May Be Valid as Between
Company and Sha/reholders, 466

(o) Such Arrangement May Be Valid as Among
Members Personally, 467

(d) Whether Such Arrangement Valid as to

Future Creditors, 467

(1) In General, 467

(2) Future Creditors Who Give Credit

With Full Knowledge Estopped to

Complain, 467

c. Rule as Bel/ween Corporation and Subscriber, 467

d. Issuing Shares at Less Than Pa/r to Pay Past Indebted-
ness, 468

e. Making Payment For Subscribed Shades by Means of
Device of Reducing Capital Stock, 468

f. Obligation of Full Payment Same Where Capital Stock
Is Increased, 469

g. Statutes Construed to Allow Corporations to Issue Sha/res

at Discount, 469

h. Effect of Issuing Shares of New Corporation in
Exchange For Shares of Old, 469
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i. New Americam, Doctrine That Corporation Can Give
Away, or For Less Than Pa,r Value Dispose of.

Unissued Shares, 469

j. Effect of Paymsnt or Settlement of Share SuhsoripUons
hy Giving Promissory Notes, 469

(i) In General, 469

(ii) Remedy of Company Where It Has Received Set-

tlement in Promissory Note, 470

(m) Whether Giving of Note Secured hy Mortgage Is
Payment a/nd Reinvestment, or Merely Collateral

Security, 470

k. Const/ruction of English Statute Requiring Registry of
Contract Where Shares Not to Re Paid For in

Full, 470

2. Payment For Shares in Property, 471

a. WTien Such Payment Allowed, 471

(i) Where Statute Does Not Require Payment in
Cash, 471

(a) In General, 471

(b) Contrary Doctrine, 473

(ii) WTiere Governing Statute Requires Payment im.

Cash, 473

b. Payment Must Be " in Money or in Money's Worth," 473

c. Rule Where Statute Permits Payment in Property, 473

d. Invalidity of Secret Collateral Agreements to Pay in
Property, 473

e. Distinction Between " True Yalue Rule " and " Good
Faith Rule," 473

f. " True Value Rule," 473

(i) Statement of Rule, 473

(ill Standards hy Which to Determine True Yahie, 474

(ill) Effect of Constitutional Provisions amd Statutes

Prohibiting Issue of Shares Except For Money
Paid, Property Delivered, Etc., 474

(iv) Whether Knowledge of Creditors as to Manner in
Which Shares Home Been PaidFor Affects Their
Rights, 475

g. " Good Faith Rule," 475

(i) Statement of Rule, 475

(n) Overvaluation Not of ItselfEvidence of Fraud, 476

(hi) Gross Overvaluation With Knowledge Is Evidence
of A dual Fraud, Although Sometimes Called
" Constructive Fraud" 476

(iv) What Overvaluations Have Been Held Fraud-
ulent, 477

(v) What Overvaluations Have Been Held Not Fraud-
ulent, 477

(vi) What Is " Good Faith " Within Meaning of
Rule, 477

(vii) Questions of Procedure Connected with " Good
Faith Rule," 477

(a) View That Contract Must Be Impeached
For Fraud in Direct Proceeding, 477

(b) Whether Fraudulent Overvaluation Should
Be Pleaded, 478

(c) Manner of Pleading Fraud, 478

(d) Consideration May Be Shown hy Parol, 478
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(e^ Trial hy Jury of Question of Fraud, 478

(f) Whether Creditors Home Right of Action
Against Directors For Fraudulent Over-
valuation, 478

(viii) Subsequent Creditors With Full Knowledge Have
No Redress, 478

h. Rescission of Contracts Whereby Shades Are PaAd For
in Property, 478

(i) In General, 478

(ii) Corporation or Its Representative Cannot Dis-
affirm Without Restoring Property Received, 479

(ill) No Disaffirmance Where Contract Fully Executed
on One Side, 479

(iv) Where Shares Turn Out Yoid Because Issued For
Less Than Full Value in Violation of Law,
Subscriber May Recover Bach Consideration
Paid by Him, 479

i. Payment For Shares in What Kind of Property, 479

(i) What Kind ofProperty Is Deemed to Be " Money's
Worth " to Corporation, 479

(ii) Particulars as to What Kind of Property, 480

(in) Whether Pa/yment Can Be Made by Tram,sferrirhg

Worthless Patented or Unpatented Invention, 481

j. Various Other Holdings Relating to Payment of Shares
in Property, 483

(i) When Subscription Payable in Property Is
Demandable in Money, 482

(ii) Corporation Ma/y Purchase Property Payable
Partly in Stock or Bonds, 483

(hi) Other Subscribers Not Discharged Because Corpo-
ration Accepts Payment of Some Subscribers in
Advance of Regular Calls in Depreciated
Money, 483

(iv) Corporation Receiving Land in Payment For Its

Shares Is Purchaser For Value, 483

(v^ Paym.ent in Lands Title to Which Fails, 483

(vi) Rights of Shareholder Who Has Paid More
Than Par For Shares, 483

(vii) Other Holdings, 483

3. Rights of Bona Fide Purchasers of Unpaid Shares, 483

a. Bona Fide Purchasers Protected Where Certificates

Recite That Shares Are Padd Up, 483

b. Bona Fide Purchasers Protected, Although Certificates

Do Not Recite That Shares Are Paid Up, 483

c. Subsequent Purchaser With Notice ofFrcmdulent Over-
valuation Not Protected, 483

d. When Record of Conveyance of Land to Corporation
Not Notice That Shares Issued Therefor Home Been
Paid Up, 484

e. Effect of Surrender of Unpaid Shares and Reissue of
Them to Bona Fide Purchaser, 484

N. Assessments wnd Calls,'^A
1. In Central, 484

a. WJiat Are Assessments and What Not, 484

b. When Assessment Is Necessary to Right ofAction, 484

c. When Assessment Is Not Necessary, 485

(i) In General, 485
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(ii) No Call Necessary to Bring in Statutory
Deposit, 485

(ni) No Assessment Necessary in Case of Prelvmvnary
Agreement to Subscribe, 485

(iv) Right of Shareholder to Pay at Once Without
Waiting For Call, 485

d. Assessments by Judicial Cov/rts Admimstering Assets

in Insolvency, 485

e. Doctrine That Corporations Have No Power to Assess
Shares Unless Power Expressly Granted, 485

f . Power of Directors to Make Assessments, 486

(i) In General, 486

(ii) Shareholders Moaj Delegate Power to Directors, 486

(in) Shareholders May Fix Times of Payment in
Their Contracts of Subscription, 486

(iv) Directors Cannot Delegate Power to Ministerial

Officers, 486

(v) Limitations of Power Must Be Sought For in
Charter, Statute, By-Laws, Etc., 487

(vi) If Directors Possess Power Shareholders Cannot
Question Necessity For Its Exercise, 487

(vii) Directors. Cannot Assess Paid- Up Stoch Unless
Specially Empowered by Statute or Where Share-
holders so Contract, 487

g. Power of Corporation to MaJce Assessments After
Adoption of Resolution to Discontinue Business, 488

h. Illegality of One Assessment Will Not Yitiate Subse-

quent Legal Assessment, 488

i. Periodicity of Calls— Intervals Between Them, 488

j. Several Instalments May Be Included in Single

Call, 488

k. Regularity and Manner of Convening Meetings to

Make Assessments, 489

1. Interest Upon Assessments, 489

m. Actions to Recover Back Money Paid on Assess-
ments, 489

n. Injunction Against Enforcement of Assessments, 489

o. Assessments Must Be Equal, 490

p. No Right to Assess Shareholders in Respect of Shares
Lawfully Bought in by Corporation, 490

q. Assessments Must Be Made by Formal Action of
Directors Sitting as Board—Not Separately on
Street, 490

r. Whether Resolution of Assessment Must Fix Date and
Place of Payment, 490

Conditions Precedent to Valid Assessments, 491

a. Subscription of Entire Capital or Sum, Proposed to Be
Raised, 491

(i) Statement of Rule, 491

(a) Generally, 491

(b) Statutes Varying Rule, 494

(ii) Rule Requires Bona Fide Subscriptions by
Responsible Persons, 493

(a) In General, 493

(b) What Are Good Subscriptions, 493

(hi) Condition May Be Waived by Subscriber, 492
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(a) In General, 493

(b) What Deemed Waiver, 492

(rr) Rule Where Capital and Number of Shares Are
Fixed oy Members, 493

Statement of Rule, 493

No Valid Assessment Until Oamital ami
Nvmher of Shares Are Fixed, 493

(1) In General, 498

(2) Opposing Rule Where Subscription
Embodies Express Promise to

Pay, 493

(v) Whether Rule Applies to Issues of New Shares
Increasing Capital of Company, 494

(vi) Whether Subscription to All Shares Is Condition
Precedent Which Corporation Must Show, 494

b. Doctri/ne That Shares May 3e Assessed Before Whole
Amount Subscribed, 494

(i) In General, 494

(ii) Shareholder Liable to Creditors Where Corporation
Has Com,menced Business Without Full Amount
Being Subscribed, 495

(ni) Shares Assessable, Although Sufficient Amount
Has Not Been Paid in to Authorize Company
to Gom.mence Business, 495

c. Shares Not Assessable Until Orgam/ization of Corpora-
tion, 495

(i) Rule Stated, 495

(ii) De Jure Orga/nization Necessary, 495

d. Form, Substance, and Language of Resolution of
Assessment, 495

e. Notice of " Call" or Notice of " Assessment," 496

(i^ What Is a " Call," 496

(n) Doctrine That Demand or Notice Is Necessa/ry

Before Action, 496

(hi) When Notice of Assessment Not Deemed Neces-
sa/ry, 496

ik) In General, 496

(b) Theory That No Notice Is Necessa/ry Except
to Forfeit Shares, 497

(iv) Form of Notice and Manner of Giving It, 497

(a) In General, 497

(b)
" " "

(b) Notice Ordina/rily Given by Secretary, 498

(c) When Verbal Notice Sufficient, 498

(d) Notice After Change of Corporate Name, 498

(v) Service of Notice, 498

(a) Jn General, 498

(b) Notice by Publication, 498

(c) PublicaUon For What Length of Time,, 498

(d) Evidence of Notice Ha/oing Been Served, 498

O. Forfeiture of Shares For Non -Payment of Assessments, 499

1 . Power to Forfeit and How Exercised, 499

a. Requisites of Valid Forfeilm/re, 499

(i) In General, 499

(ii) Power to Forfeit Must Be Conferred by Statute or
Charter, 499

(hi) There Must Be Expressed and Bona Fide Inten-

tion to Forfeit, 499
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(iv) Power Can Be Exercised Only For Benefit of
Corporation, Not For Benefit of Shareholder, 499

(v) Power Must Be Carried into Effect m Formal
Compliance With Law, 500

(a) In Oeneral, 500

{b) If Governing Statute Requires Power to

Be Carried Out Through By-LoM, By-
Law Must Be First Enacted, 500

(o) Validity of By -Laws Forfeitvng Shares, 500

(vi) Assessment Must Be Legal, 500

(vii) When Corporation Waives Right of Forfeiture or

Becomes Estopped From, Insisting Upon It, 501

(viii) Notice of Intentton to Forfeit, 501

(a) m, General, 501

(b) How Served in Case of Deceased Mem-
her, 503

b. Sale ofShares to Enforce Assessments,^ 502

(i) What Notice of Sale Must Be Given, 503

(ii) Place and Mode of Sale, 503

c. Whether Forfeiture Carried Out Bars Further Right

of Action on Part of Corporation, 503

2. Effect of Such Forfeitures, 503

a. View That Remedy by Forfeiture Is Cumulative Merely ,

and Does Not Negative Right of Action For
Assessments, 503

(i) In General, 503

(ii) Company May Either Declare Shares Forfeited or

Bring Action to Collect Assessment, 508

(hi) Rule Applicable Where There Is Express Promise
to Pay For Shares, 504

b. Statutes Tinder Which Remedy by Forfeiture Is Exclu-
sive, 504

c. Effect of Forfeiture Upon Action For Prior Assess-

ment, 504

d. Corporation May Recover Any Balance Due After
Forfeiture and Sale, 505

(i) In General, 505

(n) Statutory Right of Action For Such Residue, 505

e. Where Sale Brings More Than Due, Sha/reholder Enti-

tled to Residue, 505

f . Status of Shares After Forfeiture, 505

(i) In General, 505

(ii) Reissuing Such Shares, 506

g. What Forfeiture Releases Shareholder's LiahiMty, 506

(i) In General, 506

(ii) Valid Forfeiture Releases Liability of Shareholder
to Creditors, 506

(ni) Ultra Vires Forfeitures Do Not Release Sha/re-

holder's Liability to Creditors, 507

(a) In General, 507

(b) Effect of Acquiescence and Laches, 508

h. Collusive Forfeitures, 508

i. Preswmption That Shares Were Regularly Forfeited, 509

3. Wh^n Eqv/ity Will Relieve Against Such Forfeitures, 509

P. Act/ions to Enforce Subscriptions, 510

1. Parties, 510
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a. Such Actions Brought in Corporate Ncrnie, 510

b. Non-Jom,der of Other Shareholders, 510

Pleadvnqs, 510

a. Form of Action, 510

b. Averments of Declaration, Complaint, or Petition, 511

(i) In General, 511

(ii) Particula/r Averments, 511

(a) Of Corporate Existence, 511

'(1) In General, 511

(2) Perform,ance of Conditions Precedent
to Existence of Corporation, 511

fb) Of Existence of Board of Directors, 513

(o) Of Performance hy Corporation of Condi-
tions Precedent Named in Contract of
Subscription, 513

(d) (^ Consideration, 513

(e) Of Notice of Call, 513

(f) Other Averments, 513

c. What Instrument Foundation of Action, 513

d. Defensive Pleadings, 513

3. Suvng For Too Much and Recovering What Is Due, 513

4. ^^ect of Changes in Corporation Pending Such Action, 513

5. Evidence, 513

a. Evidence of Existence of Corporation, 513

(i) Charter qr Certificate of Incorporation and User
Thereunder, 513

(ii) Becognition hy State, 513

(hi) Becitals in Subscription Paper Estopping Sub-
scriber, 513

(iv) Letters Patent From Governor, 514

(v) Burden of Proof With Respect to Corporate
Existence, 514

(ti) Corporate Existence Admitted by Pleading Gen-
eral Issue or General Denial, 514

b. Boohs and Records of Corporation as Evidence, 514

(i) Are Ahoays Evidence Against Corporation

Itself, 514

(n) Not Admissible to Connect Stranger With Cor-

poration, 514

(hi) Are Eoidence of Acceptance qf Subscription, 515

(iv) Admissible Against One Who Mas Exercised

Privileges of Shareholder, 515

(v) View That Such Records Are Preswmpti/ee Evi-

dence of Membership, 515

(a) In General, 515

(b) But Subject to Contradiction and Eayplana-

tion by Pa/rol, 515

(1) In General, 515

(2) Exception Not AppUcahle in Case o^

Becords to Wmch Defendant
Pri/oy, 516

(tt) Such Records Evidence in Case of Successi/ve

Transfers, 516

(vn) Admissibility of Corporate Boohs Transcribed
Frotn Original Subscription Papers, 516

(viii) Effect of Failure to Deny Under Oath, 517
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(ix) Corporate Records Not Evidence Acjodnst Sha/re-

holder in Respect of Private DeaUngs, 517

c. Other Evidence of Memhershij), 517

(i) Effect of Charter as Eoidence, 517

(n) vidence ofAssent to, or Acceptance of. Chapter, 518

(in) The Us^iatEvidence, 518

(iv) Declarations am,d Ad/missions of Pa/rty and
Others, 518

(v) What Is Sufficient Evidence of Acceptance of Pro-
posal ly Corporation, 518

(vi) When Certified Copy of Subscription Is Not Evi-
dence, 518

(vii) Certificate of Secreta/ry of Corporation, 519

d. Other Points of Evidence, 519

(i) Genuineness of Other Signatures to Subscription

Papers, 519

(ii) Subscription by Agent or Attorney, 519

(ni) Burden of Proof, 519

6. Defenses, 519

a. Defense of Want of Corporate Existence, 519

(i) Defence That Corporation Was Not Properly
Organized, 519

(a) In General, 519

(b) Provided There Was a Corporation De
Facto, 530

(0) Validity of Corporate Organization Ques-
tionable Onl/y by State, 530

(d) Shareholders Estopped to Deny Corporate
Organization, 531

(1) In General, 531

(2) in What Manner Estoppel Arises, 531

(e) Principle limited to Corporations WhAch
May LoAjofully Exist, 533

(f) Const%tutionalitnj of Charter or Governing
Statute, 533

(g) Defense That Charter Was Obtan,ned by
Fraud, 533

(h) Shareholders Estopped as Against Creditors
From Setting Up Their Own Incorporor
tion, 533

(i) Estoppel to Set Up Non -Existence of Corpo'
ration at Time of SubscripUon, 533

(j) Estoppel to Set Up Dissolution of Corpora-
tion Where Proceeding Is on Behalf of
Creditors, 533

(k) Rule Operates to Protect Shareholders ofDe
Facto Corporations From Personal Lia-
bility, 534

(1) Whether Shareholder Estopped to Deny Cor-
porate Existence by Reason of Paying One
or More Instalments, 534

(m) Shareholder Estopped to Deny Corporate
Existence by A ttending Meetings, Serving
as Director, Etc., 534

(n) Opposing Doctrine That Existence of Corpo-
ration Must Be Affirmat/mehj Proved, 534
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(o) View That Question of No Incorporatio'n

CaTWhot Be Tried Where Proceeding to Col-

lect Subscription Is Brought in Equity, 524

b. Matters Affecting Contract of Subscription, 535

(i) Tliat Subscription Was Feigned and Fraudu-
lent, 535

(ii) That Subscription Paper Was Aba/ndoned, 535

(ill) Yarious Irregularities, Illegalities, Etc., in Sub-
scription or Allotment of Sha/res, 525

(it) That Shares Were Not Allotted by Numbers, 586

(v) That Notes Were Received From, Subscriber

Instead of Money, 526

(vi) That Directors Released Other Shareholders, 526

(vii) That No Share Certificate Was Delivered to

Defendant, 536

(viii) That Company Ouaromteed That It Would Pwy
Interest on Sha/res, 537

c. Matters Affecting legality of Assessment, 527

(i) In General, 537

(ii) That There Has Been Prior Forfeiture of
Shares, 537

(hi) That There Has Been Tramgfer of Shares to

Escape Liability as Shareholder, 527

(iv) Waiver by Conduct of Irregularity of Assess-

ment, 537

(v) Waiver by Conduct of Right to Object That Stal/u-

tory Deposit Has Not Been Paid, 537

d. Defenses Relating to Conduct or Misconduct of
Directors, 528

(i) That Directors Made Assignment of Right of
Action in Fraud of Rights of Corporation, 528

(ii) That Directors Were Guilty of Various Violations

of Charter, 538

(hi) Nonfeasa/nce, MaJfeasam,ce, or Mismanagement hy

Directors, 538

e. Defenses Relating to Irregula/rities in Corporate Ac-
tion, 539

(i) In General, 539

(n) Irregularity or Illegality in Election of Direc-

tors, 539

f

.

Defenses Raising Question of Forfeiture of Cha/rter, 539

g. Defense That Enterprise Has Been Ahamdoned, 530

h. Defense That Corporation Has Adopted Resolution to

Wind Up, 530

i. Defense That Corporation Has Sold or Leased All Its

Property, 530

1. Conduct Showing Membership— Estoppel, 531

a. In General, 531

(i) Statement of Doctrine, 531

(ii) Some Contractual Basis Necessary, 531

(ill) What Acts, Facts, or Circumsta/nces Radse This
Estoppel and Prechide Person From
Denying Relation of Sha/reholder, 532

(a) In General, 533

(b) Exceptional Cases, 534

(iv) Whether Principle of Estoppel Works to Exclude
Shareholder From Company, 534

[3]
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(v) Operation fff PrincMe of Estoppel Where Sha/re-

holder Has Been Itdeased, 534

(vi) Subscription Prior to InoorporaHon Good Without
Acts of Ratification, 535

(vii) Agreement to Take Shares in Futnire Company
Made Oood iy Ratification, 535

(vm) Conduct Ratifying Subscription by UnoMthorized
Person, 535

(ix) Whether Necessary to Show That Creditor Acted
on Faith of Person Sought to Be Cha/rged Being
Shareholder, 536

b. Questions as to Validity of Shares, 536

(i) Estoppel to Deny Validity, 536

(ii) Theory That Shareholder Is Not Estopped to Deny
Validity of Shares, 537

(a) In General, 537

(b) Notwithstam.ding Acts of Agents of Com-
pany in Misrepresenti/ng Its Capital
Stock to Public, 537

(c) As in Case of Void Amalgamation, 537

(d) Otherwise in Case of Good Amdlga/mxiMon
or Reorganization, 537

(e) Evidence Not SuMcient Under This Bule, 538

c. When Shareholder Not Estopped From Objecting to

Cancellation of His Shares, 538

d. Acquiescence of Corporation Estops It From Denying
Validity of Subscription, 538

VII. SHARES CONSIDERED AS PROPERTY, 538

A. Increasing and Decreasing Capital Stock, 538

1. In General, 538

a. Corporations No Implied Power to Increase or Dimin-
ish Capital, 538

b. Constitutional amd Statutory ProhiMtions Against
Fictitious Increase of Capital Stock, 539

c. Statutory Limitations of Amount of Capital Which
Corporations May Have, 589

d. Rights of Shareholders Where Capital Has Been
Reduced, 539

e. Effect of Reducing Capital Stock Upon LiabiUpy of
Shareholders to Creditors, 539

2, Increasing Capital Stock, 540

a. Directors No Implied Power to Increase Capital, 540

b. Shares Issued in Pursuance of Ultra Vires Increase

of Capital Deemed to Be Spurious and Void, 540

(i) In General, 540

(ii) Subscriber May Recover Back Money Which He
Has Paid in Purchasing Such Shares, 540

c. Irregularities in Proceedings to Increase Capital, 540

(i) Departures From Governing Statute, 540

(ii) Irregularities Validated by Acquiescence or Cured
by Estoppel, 540

(a) In General, 540

fs) Illustrations of Foregoimg, 541

(c) Shareholders Not Allowed to Set Up Sv^h
Irregularities After Insolvencyy 541

(m) Notice of Meeting to Increase Capital, 541
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d. Liability of Holders of Sha/res Issued Upon Increasing

Capital Stock, 541

(i) In General, 541

(n) Authorized Increase Will Not Release Existi/ng

Shareholders, 542

(in) Liability of Taker of New Sha/res to Creditors

Where Increased Shares Are Canceled, 642

(iv) Statutory Individual Liability For Decrease of
Such New Shares, 543

(v) Doctrine That Person Who Takes New Sha/res at

Less Than Par Is Liable to Svhseqybent Creditors

Only, 543

Tvi) New Doctrine That Coyppration Cam, Increase Its

Capital and Sell New Shares at Their Ma/rket
Value and That Purchasers Will Not Be Held
to Make Good, 543 ,

e. Increasing Capital by Issuing Preference Sha/res, 543

f. Distribution of New Shares Ifpon Increase of Capi-
tal, 543

(i) New Stock to Be Distributed Ratably Among
Existing Shareholders, 543

(ii) Liability of Corporation to Sha/reholder For
Refusing to Allow Him His Proportion of New
Shares, 544

(in) Corporation EnjoiTied From Charging Existing
Shareholders Bonus on Distribution of
New Shares, 544

(a) In General, 544

(b) Shareholders Paying Such Bomus Ca/runot

Recover It Back, 544

(iv) Rule Does Not Apply to Shares of Original Stock
Bought in, 544

(v) Remedy of Corporation Against Sha/reholders Who
Fail to Take Their Proportion of New
Shares, 544

(vi) Corporation May Impose Limit fff Time Within
Which New Shares Must Be Taken, 544

(vii) Not Necessary to Bind Subscribers to New Shares
That Entire Am,ount of Increase Should Have
Been Subscribed, 544

g. Power of Cotpoi'ation to Rescind Its Vote to Increase

Capital, 545

h. Increase and Reduction of Capital Stock of National
Banks, 545

3. Reducing Capital Stock, 545

a. Capital Stock Can Be Di/mvnished Only in Ma/nner
Prescribed by Law, 545

b. Must Be Done at Corporate Meeting Dul/y Called a/nd

Notified, 545

e. Invalidity of Sec/ret Contrimances Resultvng in Diminu-
tion of Capital Stock, 545

B. Dividends, 546

1. Generally, 546

a. What Is a Dividend, 546

(i) In General, 546

(ii) Not a Debt Until Declared, 546
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(m) Thereafter a Trust FtmdHdd by Corporation For
Its Shareholders, 546

(a) In Oeneral, 546

(b) Corporation Carvnot Appreciate Unpa'u!

iJi/oidends, 546

(o) Corporation Cannot Forfeit or Confis-

cate Unpaid Dividends at Its Mere
Pleobsure^ 547

(d) Right of Set -Off For Debts Due hy Share-

holder to Corporation, 547

(b) Unpaid Dividends CamvM Be Appropriated
hy State, 547

1». Declaration (g' Dividends Rests in Discretion of Direc-
tors, and Not Compelled in Equity, 548

(i) In General, 548

(n) Circumstances Under Which Dviyuiends Com-
pelled, 548

(m) Declaration of Dividends Not Restrained in

Equity, 549

(iv) Discretion of Directors as to Time a/nd Place of
Payment, 549

(a) In General, 549

(b) Who Bears Loss When Payable at Bank
Which Fails, 549

e. Reelqmal/ion of Dividends Illegally Decla/red, 549

(i) In General, 549

(ii) When Right to Recall Unlawful Dividend fxnif

hy Laches and Effl/ux of Tim^e, 550

d. Rights in Distribution of Dimdends, 550

(i) No Discrimination Ainong Shareholders of Sann
Class, 550

(a) Rule Stated, 550

(b) But Shareholders Discriminated Agamsf
Cannot Recoup Against Others, 550

(ii) Dividends in Liquidation, 550

%. YaMdity and Propriety of Dividsnds, 551

a. Dividends Can Be Made Only Out of Profits, Except
Dividends in Liquidation, 551

(i) Tn General, 551

- (n) Payable in What Commodity, 562

(m) Dividends May Be Decla/red at Meetings Held
Outside State, 552

(iv) Payment of Interest on Shares, 552

(v) When Dividends Can Be Properly Declared and
Paid, 553

(a) In General, 553

(b) Dividends PermissiMe Without Establishing

Sinking Fund or Providing For Waste
and Depreciation of Property, 553

(vi) When Dividends Cannot Be Properly Declared
and Paid, 654

(vn) Wh^n Declaration ofDividends Not Obligatory, 554

(a) In General, 554

(b) Property Not Divided Compulsorily Because
Corporation Ha^ No Power to Hold It, 554

(viii) Liability of Directors For Improperly Decla/ring

Dividends, 554



CORPORATIONS \\Q Cye.] 37

(ix) Ratification hy Shareholders qf Unlawful Declara-
tion cf Dividend, 554

3. Spock and Scrip Dimidends, 555

a. Stock Dividends Generally Lawful, 556

b. What Are Wot Stock or Scrip Dividends, 556

e. Rescission of Resolution Decla/rvng Stock Dividend, 555

d. Rights in DisirOmlAon of Stock Di/vidends, 565

e. Shares Issued in Distribution of Stock Dividend
Deemed to Be ^^ Paid- Up Capital Stock," 556

4. Right to Dividends, as Between Successive Owners of
Shares, 556

a. Dimdend Belongs to Owner of Sha/res at Time Divi-
dend Is Declared, 556

b. Right to Undivided Profits Passes With Transfer of
Shares, 556

c. Dividend Declared Does Not Pass With Future Tra/ns-

fer qf Shares, 557

(i) In Geiieral, 557

(ii) Dividends Declared Prefoimisl/y to Tram^fer hut
Payable Thereaft&r, 557

(an) Custom, of Brokers Not Adm,issible to Alter These
Principles, 557

(iv) Rules of Stock Exchange Are so Admissible With
Respect to Their Members, 557

(v) Amplication cf These Principles to " Option"
Sales of Shares, 557

(yi) Same Rule With Respect to Interest -Bearing
Shares, 568

(vii) To Whom Belongs in Case of Unrecorded Trans-
fer of Shares, 558

^vni) Contract With Shareholder Respecting Dividends
Extends Only to Dividends Which Have Been
Declared, 558

(ix) Authority of Agent to Sdl Sha/res Does Not
Authorize Him to Sell Dividends, 558

tJ. Right to Stock Dividends as Beinjoeen Successime Share-
holders, 558

e. What Scrip -Holders Are Entitled to Di/oidends WJiere

There Has Been Succession to Ownership, 558

1 Right to Dividends in Cases Where Sha/res Home Been
Pledged After Extinguishment of Debt, 558

(i) In General, 558

(ii) How in Case of Renewal of Note Secured by Such
Pledge, 559

(ill) Liability of CorporaUon to Pledgee For Pa/ying
Dividends to Pledger, 559

5. Right to Dividends as Between I/ife -Tenant and Remain
der-Man, 559

a. In General, 559

b. Stock Dividends Declared Out of Profits of Business
Go to Life -Tena/nt, 559

(i) In General, 559

(n) ^(ii) Yiew That Extra Dividends, Bonuses, Etc., De-
clared From Profits Go to Life Tenxvnt, 559

Dioidends Declared Out of Accretions to Capital Go to

Remainde/r -Man , 560
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d. Distmction Retween Undivided Profits Which Have
Accv/mulated During Lifetime of Testator and
Those Accumulating After His Death, 561

(i) In General, 561

(n) Question of Value, How Determined Under Penn-
sylvania Rule, 561

(m) Application of Pennsylvania Rule Where Life-
Tenant Dies Before Declaration of Stock D%vi-
dend, 561

(iv) Profits AccrvA/ng From, Discovery of Minerals
After Death of Shareholder, 561

e. Ordinary Cash Dimidends Preswrnpiively Go to life-
Tenant, 562

(i) In General, 562

(ii) Illustration of Rule, 562

(ill) Cash Dividend Issued to Pay Invalid Stock Divi-
dend, 562

(it) Ca^h Dividend Decloj-ed Out of Capital Goes to

Remainder -Mam, 562

f. Dividend Payahle Out of Old Shares, 562

g. Stock Dividend Where Sha/res Have Been Reduced im,

Consequence of Losses and Then Reissued After
Recovery, 562

h. What Dividends Pass to Specific Legatee, 562

i. Doctrine That Question Is to Be Determined by Form,
of Corporate Action, 563

Statement of Doctrine, 563

Ca,sh Dividends, However Large, Are Income;
Stock Dividends, However Made, Are Capital, 663

(m) Undiuided Ea/rnings Are Capital, 563

(iv) Stock Dividend Capital, Although Derived From
Net Earnings, 564

(v) Dividends Accruing During Lifetime of Life-
Tenant, hut Not Declared Until After His
Death, Go to Remainder -Man, 564

(vi) Corporation Voting Cash Dividend Convertible
Into Contemporaneous Stock Dividend, 564

(vii) Increase in Value of Shares Is Capital, 564

(viii) Dividends in Winding-Up Under This Rule, 565

(ix) Dividend Arising From Proceeds of Condemna-
tion of Land Belonging to Corporation, 565

j. Pr^ts Turned Into Capital and Afterward
Divided, 565

k. Premiumis Accruing From, Sale of New Shares, 565

L Profits Arising From Options to Take New Shares, 565

8. Remedies tO' Compel Payment of Declared Dividends, 566

a. Sha/reholder Cannot Sue For Dividend Until It Has
Been Declared, 566

b. Shareholder May Sue Corporation at Law to Recover
Dividend Which Has Been Declared, 566

(i) In General, 566

(ii) Unavailing Defenses to Such Actions, 566

(in) Limitation of Such Actions, 566

e. Remedy in Equity to Recover Declared Dividend, 56T
d. Parties to Actions to Compel Payment ofDividends, 567
e. Necessity of Demand, 567

(n)
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f. Effect of Pendency of Action for Con/oeraion of
Sha/res, 567

g. When Sha/reholder of Lessee Corporation Cannot Sue
For Dividend, 567

O. Interest -Beoj-ing, Preferred, and Ouaramteed StocTc, 568

1 . Interest -Bearing Stock, 568

a. Corporation Cannot Contract to Pay Interest on Its

Shares, 568

b. Corporation Cannot Guarantee Dividends on Shares

of Another Company, 568

c. Corporation May Guarantee ''Interest Di/oidends " Pay-
able Out of Profits, 568

d. Wlhat Is Preferred Stock, 568

(i) In General, 568

(ii) Preferred Stock Constituting Lien Upon Property
and Franchises, 568

e. " Interest Certificates " Not Sha/res, 668

(i) In General, 588

(n)(ii) Protection of Corporation in Case of Loss of Sttch

Certificate, 569

2. Issuing Preferred Stock, 569

a. Power to Issue Preferred Stock as Against Dissent of
Common Shareholders, 569

(i) In General, 569

(ii) No Such Power as Agavnst Unregistered Share-

holders, 569

(in) Whether Such Power Included in Power to Bor-
row, 570

(iv) Power May Be Reserved in Articles of Associa-

tion, 570

(v) Power May Be Assujned at Outset in Its

By-Laws, 570

(vi) Corporation Cannot Divide Its Shareholders Into

Different Classes After Subscription, 570

(a) In General, 570

(b) Such Power Not Conferred by Power to

Alter By-Laws, 570

(o) Such Change Not Valid as Against Unreg-

istered Shareholders, Although All Regis-

tered Shareholders Consent, 570

(vii) Such Preferences Validated by Laches and
Estoppel, 571

(a) In General, 571

(b) Shareholder Proceeding im, Time May
Rescind, 571

(viii) Doctrine That Persons Accepting Preferred
Shares Are Estopped From, Disputing Their
Validity, 571

b. Privilege of Taking Preferred, im, Exchdnge For Comr
mon, Stock Must Be Exercised Within Reasonable

. Time, 571

3. Rights of Preferred Shareholders, 571

a. Questioni of Interpretation of the Contract, 571

(i) In General, 571

(ii) Conl/ract Creating Preference May Consist of
By-Lcmv, 572
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b. Preferred Stock Owes Right to Interest Gluwgeahle

Upon Profits, 572

c. Entitles Holder to Dvoidends Only in Case They Are
Ea/rned, 572

d. Right of Preferred Shareholders to Dividends Not
Absolute, hut Subject to Just Discretion of Direct-

ors, 572

e. What Are " Net Earnings " to Be Appropriated iii

Dividends on Preferred Shares, 57B

(i) In General, 573

(ii) Preferential Dividends Do Not Cumulate, o?;;

f

.

Earnings Not Withheld From- Preferred Shareholders

in Order to Cumulate Fund For liquidatimi of
Debts Secured on Corporate Property and Maturina
in Future, 573

g. Effect of Guaranty of Dividends, 574

(i) Doctrine That Guaranty of Stated Dividend
Creates Absolute Debt, 574

(ii) Doctrine That Guaranty Is Guaranty of Divi-
dends Only in Case There Are Profits That Can
Be Divided, 575

(in) Such Guaranty May Make Right to Dividends
Cumulative, 575

(iv) Whether Preferential Share Certificate Is Certifi

cate of Stock or of Indebtedness, 575

(a) In General, 575

(b) Guaranteed Stock Creates lien Superior to

General Creditors, 575

]i. Preferred Shareholders Not Entitled to Priority, 575

(i) Over Creditors, 575

(ii) Over Other Shareholders in Final Winding -ffp

and Distribution, 576

i. Preferred Shares May Be Issued Without Right to

Vote, 576

4. Remedies of, Preferred Shareliolders, 576

a. Action at Law, 576

b. Remedy in Equity, 576

(i) In General, 576

(a) Propriety of Remedy, 576

(b) Scope of Remedy, 577

(ii) Remedy in Equity of Holders of Gruaranieed
Stock, 577

B. Transfers of Shares, 577

J . Right of Alienation of Shares, 577

a. In General, 577

b. Correlative Right to Purchase Shares, 577

e. Right of Directors to Transfer Their Shares, 578

d. Purpose of Transfer, 578

e. Transfers in Fraud of Creditors of Transferrer, 578

f. Power of Corporations to Restrain or Prevent Trans-
fers of Their Shares, 578

(i) In General, 578

(ii) By-La/ws Restrai/ixvng FreeTransfer of Shares, 579

(a) In General, 579

(b) By -Lams or Agreements Not to Transfer
Are Not Operative as Against Rights of
Third Persons, 57S
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(o) By -Laws Reserving Options to Com/pany to

Purchase, 579

(d) By -Lams Requvrmg SmaU Fee For Regis-

t/rdtion Not Invalid, 579

(e) By -Laws Restraining TroMsfers Mot Appli-
cable to Sales of Delinquent Shares For
Assessments, 579

g. Transfer of Shares by Minor, 579

li. Transfers of Shares After Dissolution, 580

Lien of Corporation on Its Shares, 580

a. Gorporation Has No Implied Lien, 580

b. lAen May Be Created hy Charter, Statute, Artixales of
Association, Etc., 580

(i) In General, 580

(ii) Validity of Statutes Creating Such lAeths and
Their OperationUpon Existing Transactions, 581

(in) Validity of By-Laws Greaim,g Liens, 581

(a) In General, 581

(b) Power to '"'Regulate'''' Transfers hhchidi-^

Power to Restrain, 582

(c) Power Possessed hxit Not Regularly Etner

cised, 583

e. Equitable Lien Arising From Language of Share
Certificate, 583

d. Protection of Purchaser of Shares Where Certificate

Contavns No Language Importing Lien, 583

e. Agreements Creating Equitable Lien, 588

f. Statute Lien Does Not Enlarge Power of Compa/ny to

Lend to Its Shareholders, 582

g. What Indebtedness Will Support Such Lien, 583

(i) In General, 583

(ii) Debts of Equitable Owners of Sha/res, 583

(hi) Debt of Nominal Owner of Shares Purchased and.

Held as Trustee For Others, 583

(iv) Invalid Demands, 584

(a) In General, 584

(b) Debts Cont/racted Through Abuse of Pov)ern

of Corporation, 584

(y) Time of Ascertaining Fact of Indebted/ness, 584

h. Effect of Such Lien, 584

(i) In General, 584

(ii) Whether Liens For Calls Extend Only to Par-
ticular Shares, 584

(hi) Lien For Unpaid Purchase -Money Follows
Shares, 585

(iv) Lien Upon Shares Survives, Although Debt Barred
by Limitation, 585

" (v) Effect of Such Liens as Against Bona Fide Pur-
chasers Without Notice, 585

i. Notice of Lien, 585

(i) When Created by Special Cha/rter, 585

(ii) When Created by General Law, 585

(ill) Wlien Created by By -Law or Contract, 586

j. Wavoer of Lien, 586

(i) In General, 586

(ii) Lien Waived hy Giving FurtJier Credit Aftet
Notice, 586
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(m) Circumstamces Under Which Lien Was Not
Waived, 586

(iv) Corporation May Waime Formal Assent of Its

JJirectors to Transfer of Shares, 587

k. Personal lAability of Directors For Improperly
Approvvng Transfers, 588

]. Construction of Various Statutes and Other Instruments
Creating Such Liens, 588

m. Whsn Corporation Not Guilty of Laches as Against
• Bona Fide Purchaser in Not Enforcing Its Lien, 588

8. Natwre rf Sha/re Certificate, 588

a. What a Share Certificate Is and Is Not, 588

(i) Not Property hut Symbol of Property, 588

Ta) In General, 588

(b) Consequences Which Flow From This Doc-
trine, 588

(c) Is Symbol hy Delivery of Which Shares May
Be Assigned, 589

(d) Share Certificates Not Securities, 589

(e) Sha/re Certificates Are Not Letters of
Credit, 589

(f) Sha/re Certificates Are Not Negotiable
Instruments, 589

(1) In General, 589

(2) Purchaser Takes Them Subject to

Equities, 589

(g) Are Assignable When Properly Indorsed, 589

(h) Are Continuvng Affirmation hy Corporation

of Title and Interest of Shareholder, 590

(i) Liability of Corporation in Case ofFraudu-
lent Issues of Share Certificates, 590

(j) Liability of Corporate Officers For Issuing
False Share Certificates, 590

(k) Are Subject to Limitations and Burdens
Created by Gensral and Public Laws, 590

(l) Share Certificate Is Evidence of Vested
Eight, 591

(1^ In General, 591

(2) Illustrated in Case of Interest -Bear-
ing Certificates, 591

b. Validity of Share Certificates, 591

e. Right to Share Certificate, 592

d. Conditional Share Certificates, 592

e. Issuing Sha/re Certificates, 593

(i) What Constitutes an Issuing, 592

(ii) Effect of Issuing Shares to Wrong Person and of
MaTcing Improper Di/oision of Shares Among
Coadventurers, 593

4. Formalities in Transfer of Shares, 593

a. Modes of Transferrvng Shares Governed hy Law of
Domicile of Corporation, 593

b. Transfer Must Be Made A ccordvng to General Statute,

the Charter, By-Laws, or Usage of Corporation, or
Terms of Share Certificate, 593

c. Booh in Which Transfer Is to Be Registered, 593

(i) Constitutional Provisions and Statutes Requiring
Transfer Offices to Be Kept, 593
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(n^ Neaesnity of Keeping Such Offices Within State, 693

(ill) In What Kind of Book Transfer Is to Be Regis-
tered— Stock Ledger, Stub of Subscription

Book, Etc., 593

(a) In General, 593

(b) When Lawful to Procure and Adopt New
Stock -Book, 594

(o) In Case of Shares in Names of Joint Exec-
utors, 594

' (iv) Tranter -Book or Stock Ledger as Evidence, 594

d. Mode of Effecting Transfers, 594

(i) By Indffrsement am,d Delimery of Certificate With
Power of Attorney in Blank, 594

^a) In General, 594

(b) Assignment Need, Not Be Under Seal, 595

(ii) By Registering Transfer on Books of Com-
pa/ny, 595

(a) Registration Made by Whom,—by What
Officer, 595

(b) What Is Sufficient Registration of Such
Transfer, 595

e. Surrendering Old Certificate and Issuing New One, 596

(i) Surrendering Old Certificate Not Strict^ Neces-

sary, 596

fa) In General, 596

(b) Corporation Must Require Swrrender of
Certificate at Its Peril, 596

(c) Old Certificate Must Be Properly In-

dorsed, 596

(n) Issue of New Certificate Unnecessary, but

Usual, 596

(a) In General, 596

(b) Confusion Which May Result From Fail-

ure to Issue New Certificate, 596

(o) Transferee May Have AidofEquity to Com-
pel Delivery to Him of New Certifir

cates, 597

f. Transfer Under General Assignment For Creditors, 597

5. Necessity of Registeri?ig Transfers and Effect of Unregis-

tered Tronsfers, 597

a. Corporation Looks Only to Its Books, 597

(i) In General, 597

{a) Unregistered Transfers Not Binding on Corpo-

ration, 597

(in) Corporation May Recognize Holders of Un/regis-

tered Certificates, 597

(iv) When Unregistered Transferee Not Bound by Sub-

sequent Contract Between Corporation and Other

Shareholders, 598

b. Unregistered Transfers Good as Between Pa/rties to

Them, 598

(i) In General, 598

(ii) Unregistered Transfer of Shan-e Certificate Suffii-

cient to Execute Gift, 598

(m) Theory That Unregistered Transfer Passes Both
Legal and Equitable Title, 599

(iv) Theory That Only an Equitable Title Passes, 599
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(a) Statement of Theory, 599

(b) Meaning of This EiDfression, 599

e. Necessity of Assignvnent and Ddmery of Share Oertiji-

cate, 599

(i) Registered Transfer Passes Title Without DeU/oei-y

of Certificate, 599

(n) Nature of Equitable Title Which Passes by Deliv-

ery of Certificate, 600

d. Unregistered Transfers Estop Transferrer, 600

(i) In General, 600

(ii) This Estoppel Extends to Privies of Trams
ferrer, 600

e. Unregistered Transfers Not Valid as Against TImfd
Parties Without Notice, 600

(i) In General, 600

(n) Not Valid as Aga/inst Svbsequent Purchaser in

Good Faith Wvthout Notice, 601

(m) Otherwise as to Purchaser at Judicial Sale With
Notice, 601

(iv) Unregistered Transfers in Blank Good as to

Third Persons Havvng Actual Notice, 601

8. Priorities as Between Attaching Creditors and, Unrecorded
Transfers, 601

a. Unregistered Transfers Not Good as Against
Attaching Creditors of Transferrer, 601

(i) In General, 601

(n) Unless Attaching Creditor Has Actual Notice of
Transfer, 602

(a) In General, 603

(b) Statutory Exception to This Rule, 602

b. Yi&w That Unrecorded Transfers Prevail Over Sub-
sequent Attaching or Execution Creditors of
Transferrer, 602

(i) In General, 602

(n) This View Prevails Under Theory That Statutes

Requiring Regisl/ration of Transfers Are In-

tended For Protection of Corporation Only, 603

(in) Corporation UnjustifiaMy Refusing to Make
Transfer, 603

(it) Distinction Between Case Where Transfer Is

Required to Be Made on Corporate Boohs by
Statute and by By -Law, 603

(v) Under This Rule Notice to Corporation Irmna-
terial. Except Where Corporation Is the

Creditor, 604

e. Rights of Attaching Creditors Are Para/mount to

Those of Subsequent Purchasers Without Notice, 604

d. ReasonaMe Time Allowed For Transfer on, Boohs, 604

e. Levy of Execution or Attachment After Regular Trans-

fer on Corporate Boohs Acquires No Interest, 604

T. Compelling Transfers in Equity, 605

a. Equity Will Compel Transfers Under Proper Oon-
dittons, 605

b. Circumstances Under Which Transfers Compelled, 605

c. Circumstances Under Which Transfers Not Com-
pelled, 606
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(i) Not Cmmpelled in Face of Swperior Opposing
Equities, 606

(ii) Not Compelled Where Plaintiff Fails to Produce
Sufficient Proof of Title to Shares, 606

(hi) Not Compelled Where Pladntiff Has Been Guilty

of Laches, 606

(iv) Not Compelled in Case of Ultra Vires Sha/res, 606

(v) Not Compelled in Case of Executory Contract to

Sell, 606

(vi) Not Compelled in Case of Unexcuted Promise to

Make Cfift of Shares, 607

d. Questions of Procedure im, Such Actions, 607

(i) Whether Demand Necessa/ry to Right of
Action, 607

(ii) Parties to Suits in Equity to Go'rnpel Trans-
fers, 607

(iii^ Questions of Pleqidings in Such Actions, 607

(iv) Issues Not Triable hy Jury, 607

e. Farm and Scope of Relief, 608

(i) In General, 608

(ii) Decreeing Transfers and D^erred Dividends, 008

(ni) Transfers Compelled as of What Date, 608

f. Conclusiveness of Transfer Made Under Decree, 608

^. Mandamus to Compel Transfers, 608

a. As a Rule Mandamus Will Not Lie to Compel Trans-
fers, 608

b. Meceptions to Rule, 609

(i) In Cases of Quasi -Pvhlic Corporations, 609

(ii) In Case of Shares Sold at Judicial Sale, 609

(ni) In Case of Breach of Duty With Respect to Inci-

dental Rights, 609

9. Aclmn at Law Against Corporation For Refusing to Regis-
ter Transfer, 609

a. Refusal to Register Valid Transfer Is Cowoersion,

ReTuediahle hy Action For Damages, 609

b. So of Wrongful Transfer to One Wtthout Right, 610

(i) In General, 610

(ii) Not Necessary to Prove Fraud, hut Proof of
Negligence Sufficient, 610

e. Doctrine That Trover Lies For Conmersion of
Shares, 610

(i) Statement of Doctrine, 610

(ii) Cvrcumstances Under Which This Right of Act'ion

Arises, 610

(in) View That Tloere Is No Sensible Distinctio'/i

Between Conversion of Certificate and
Conversion of Shares, 611

(a) In General, 611

(b) Same View Under the Codes, 611

(iv) There May Be Conversion of Certificate, Although
Not of Shares, 611

^a) In General, 611

(b) Trover Lies For Conversion of Sha/re Cer-

tificates, 611

d. Docbrvne That Trover Does Not Lie For Conversimi

of Shares hut Only For Conversion of Certificate, 611
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e. Doctrine That Assumpsit Lies Agavnst Corporation
For Refusing to Register Transfer of /Shares, 611

f. Doctrine That Form of Action, For Such Inju/ry Is

Special Action on the Case, 613

g. Incidents of Such Actions, 613

(i) Plaintiff Must Have Right to Irmnediate Pos-
session, 613

(ii) Demand and Refusal, 613

h. Questions of Procedure in Such Addons, 613

(i) Parties, 613

(ii) Not Necessary to Prove Fraud or Colhision—
Negligence Sufficient, 613

i. Measure of Damages For Refusing to Transfer, 613

(i) General RuU, 613

(ii) Where Company Wrongfully Transfers Plain-

tiff^s Shares to Third Person, 613

(in) Where Plaintiff Has Sold Sha/res, Company
Refuses to Make Transfer, and Plaintiff Is
Oiliged to Buy Other Sha/res to Fulfil His
Contract, 613

(iv^ Full Value of Shares at Time of Conmersion, 613

(v) For Conversion of Certificate Merely, Actual
Damages, and Not Valv^ of Shares, Recover-
able, 614

(vi) Corporation Not Liable For Subsequent Depreci-
ation, 614

(vii) Nominal Damages Only For Technical Con-
version, 614

10. Fiduciary Relations Between Corporation and Sha/re-

holder, 614

a. Corporation a Trustee For Its Shwreholders For Pro-
tection of Their Title, 614

b. Duty of Corporation to Exercise Care and Diligence in
Discharging This Trust, 614

c. Liable in Damages For Failure to Discharge It,

Although Not Ouilty of Framd, Collusion, or
Bad Faith, 615

(i) In General, 615

(n) Liable For Issuing New CerUficate Without Sur-
render of Old, 615

(ill) Liable For Transferring Shares on Ancient
Powers of Attorney Without Inquiring Whether
They Have Been Revolted, 615

(iv) Liable For Permitting Wrongful Transfers, 615

^v) Liable For Restrictina Rightful Transfers, 616

11. Liability of Corporation For Making or Permitting Wrong-
ful Transfers on Its Books, 6i6

a. Liability For Transferring on Power of Attorney
Executed by Shareholder Who Is Non Sui Juris, 616

b. Corporation Cannot Refuse Transfer Because It Dis-
sents From Motive of Parties to Transfer, 616

(i) In General, 616

(ii) Exception in Case of Conspiracy to Wreck Corpo-
ration and Merge It in a " Trust," 617

(hi) Cormrration Cannot Restr^ain Transfers Made to

Effect Collateral Purposes Not Unlawful, 617
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c. Whether Blcmh Transferee Must Satisfy Corporatism
That He Is Genuine Pv/rchaser, 617

d. Corporation Not a Guaramtor of Shareholder's Title, 618

(i) In General, 618

(ii) Does Not Become Such Guarantor by " Certifica-

tion " of Shares Under English Custom, 618

e. Right of Corporation to Refuse Sutstihition of Assignee
Until Suoscription Paid, 618

f. Corporation Should Refuse Tra/nsfer Unless Old Cer-

tificate Surrendered, 618

(i) In General, 618

(ii) New Certificates Issued Without Tdkmg Up Origi-

nal Ones Invalid, 619

(ill) Yalidity of By-Law Restrairvi/ng Transfers Ex-
cept Upon Sv/rrender of Certificate, Etc., 619

(iv) CorporaUon Not Liable to Holder of Certificate

im. Case of Transfer iy Order of Court, 619

(v) Previous Tra/nsfer to Purchaser at Execution
Sale, 619

12. Duties and Responsibilities of CorporaUon Where Certifi-

cates Have Been Lost or Stolen, 619

a. Rights of Owner Superior to Those of Bona Fide Pur-
chasers of Lost or Stolen Share Certificates, 619

b. Corporation Issues New Certificate Where Old One Not
Produced at Its Peril, 630

(i) In General, 620

(ii) May Require Bond of Indemnity Before Issuing
New Certificate, 620

'

c. Corporation Refuses to Register Transfer to Rightftd
Owner at Its Peril, 620

(i) In General, 620

(ii) In Such Case Vendor of Bona Fide Shareholder
May Be Liable Together With Corporation, 630

13. Transfers of Shares Held in Trust, 630

a. Issuing Shares to Third Persons " In Trust," 620

b. Efi'ect of Notice on Books of^ Corporation That They
Are Held in Trust For Third Persons, 631

c. Notice in Case of Fiduciary Ha/oing Power to Sell Per-
sonal Property of Estate, Such as Adminis-
trators, Guardians, Assignees in Insolvency,

Etc., 621

(i) In General, 621

(n) In Case of Judicial Sale Duty of Corporation

Before Transferring Shares to See That Terms
of Order Are Complied With, 631

d. Executors Under a Will, 633

(i) In General, 633

(ii) W(ii) When Company Liable For Issuing New Certifi-

cates After Removal of Executor From Office, 632

(m) Where Executor Is Also Trustee Under Will, Comr
pany Put on Inquiry With Respect to His
Powers, 633

e. In Case of Shares Held by a Guardian, 633

f

.

In Case of Ordinary Trustees, 623
'

(i) In General, 623

(ii) Lapse of Time Will Not Affect Liability After
Notice of Trust, 633
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(ill) Not Necessary That Beneficia/ry Should Be Named
on Boohs, 623

(iv) In Case Sha/res Are Registered as Held " [n
Trust," 633

(v) Liability of Corporation For Issuing New Certifi-

cate Where Trustee Transfers in Breach of His
Trust, 624

(vi) In Case Shares Are Vested in, Trustee Who Has
BiscretAonary Power to Sell, 624

(vii) Corporation Not Liable Unless Registration Is

Proximate Cause of Loss Sustained by Cestui
Que Trust, 624

g. Bona Fide Purchasers of Shares Sold by Trustees Pro-
tected, 624

'\

(i) In General, 634

(n) Who So Protected as Bona Fide Purchaser, 634

(a) In General, 624

(b) Purchaser Without Notice of Trust, 624

(c) Purchaser Without Notice That Transfer Is
Being Made in Violation of Trust, 625

(d) Assignee in Insolvency Not Bona Fide
Purchaser, 625

h. Corporation Not Liable in Case of Irregular Transfer
From Trustee to Cestui Que Trust, 625

i In Case of Several Trustees All Must Join in
Tram.sfer, 625

j. Right of Cestui Que Trust to Demand That Shares Be
Transferred to Himself 625

14. Liability For Transferring Shares on Forged Power of
Attorney, 625

a. Corporation Liable For Transferring Shares on Forged
Indorsement of Certificate, 635

(i) In General, 625

(n) Qualification That Owner ofShares Has Not Been
Negligent, 626

(a) In General, 626

(b) Such Negligence May Consist in Receiving
Dividends on Number of Shares Reduced
by the Forgery, 626

(o) Doctrine That Shareholder's Right of Action
Against Corporation Is Not Ccnckided
by His Allowing Escape of Forytr, 636

(d) Theory of Liability Where Certificates Are
Fraudulently Transferred by Holder's
Agent, 626

(e) Not Negligence For Shareholder by Repos-
ing Confidence in Another to Afford
Opportunity For Forgery, 627

b. Remedy in Equity of Original Shareholder Against
Corporation, 637

,

(i) In General, 627

(n) Form of Relief in Such Cases, 637

c. Liability of Corporation to Bona Fide Subpur-
chaser, 628

(i) In General, 628

(ii) American Doctrine Applicable to Certificates
Originally Issued and to Those Reissued in
Effecting Transfer, 628
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d. Ziahility of Corporation For Fra/udulent Issues or
Overissues of Its Shares, 628

(i) In General, 628

(ii) First Taker of Original Certificates Has Wo Such
Right of Action Against Company, 629

(in) But Uo-mpany Has Right of Action Against
Him ,629

e. When Corporation Not Bound hy Forged Indorsement
Made hy Its Transfer Agent, 629

E. Bona Fide Purchasers of Shares, 629

1. In General. 629

a. Certificates of Sha/res Are Not Negotiahle Instru-
ments, 629

(i) In General,^^
(ii) Custom or Usage of Rega/rdvng Them, as Negot/i-

able Not Good, 629

(in) Are SaAd to Be Quasi -Negotiable, 630

b. Yiew That Bona Fide Purchaser of Shares Takes
Only Title of His Vendor, 630

(i) Statement of view, 680

(ii) Rule Applicable Where Share Certificate Is Pur-
chased From Thief, 631

c. Contrary View, Where Certificate Is Delivered With
Power of Attorney Indorsed in Blamlk, That
Bona Fide Purchaser Gets Good Title, 631

(i) Statement of View, 631

(ii) Reasons of This Rule, 631

d. When Unregistered Transfers Are Subject to Equity of
Corporation, 633

(i) In General, 632

(ii) When Not Subject to Such Equity, 632

(m) Doctrine That Corporation Is Estopped to Deny
Validity of Certificates Formally
Issued, 633

(a) In General, 683

(b) Bona Fide Purchasers of Such New Certifi-

cates Protected, 633

(o) Corporations Liable For Issuing Such Fraud-
ulent Certificates Creating Overissues, 638

(d) Effect of Pledge of Such Fraudulent Cer-

tificate, 634

(e) Corporation Estopped by Its Books, 634

(f) Rights of Bona Fide Purchasers to Unpaid
Shares, 634

e. Purchaser Not Bound to look Beyond Face of Sha/re

Certificate, 634

(i) Statement of Rule, 634

(ii) Ride Limited to Cases Where Certifi^cate Has Been,

Issued by Corporate Officer Empowered to Issue

Such Certificates, 685

f. Other Holdings With Respect to Rights of Bona Fide
Pv/rchasers, 635

3. Who Are and Who Are Not Bona Fide Purchasers, 636

a. Must Have Purchase -Money Before Notice of Prior
Right or Equity, 636

(i) In General, 636

[4]
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(ii) Pendency of Action in Another State Not Such
Notice^ 636

b. drcvrnistances Sufficient to Put Purchaser on Inquiry
cmd Prment Him From, Being Regarded as

Innocent Purchaser, 636

(i) In^ General, 636

(ii) When Purchaser From Corporate Off,cer Bownd
to Investigate His Authority, 636

(m) Notice to Purchaser From Corporate Offi^cer Acting
as Purchaser's Agent, 637

(ly) Notice of BroTcer's Want of Authority ImpUed
From His Failure to Execute Blank Power of
Attorney, 637

c. Who Not Purchasers For 'Value, 637

(i) In General, 687

(ii) Purchaser of Sha/res at Execution Sale, 637

F. Pledges and, Mortgages of Shares, 637

1. Nature and Incidents of Contract, 637

a. Delivery of Share Certificate Essential, 637

b. Distvnction Between Pledge and Mortgage of Sha/res, 638

(i) In General, 638

(ii) Mortga,ge of Shares With Possession Retained hy
Mortgagor, 638

c. TitU How Vested After Pledge, 638

d. Neither Notice to Corporation Nor Transfer to Corpo-

rate Books Necessa/ry to Valid Pledge as Betmeen
Parties, 639

e. Absolute Transfer May Be Shown hy Parol to Have
Been Intended as Pledge, 639

f

.

Effect of Pledge of Shares Upon Lien of Corporation
Thereon, 640

g. Whether Pledgee Becomes Shareholder, 640

(i) In General, 640

(ii) No Right to Inspect Corporate Books, 641

(hi) Right of Pledgee to Vote at Corporate Electiont—
When Give Proxy to Pledger, 641

h. Pledges of Shares Held in Trust, 641

i. Rights of Innocent Holders of Shares, 641

j. Incidental Rights of Pledgee, 642

k. Status of Pledgee Where Debt Has Been Paid, 642

1. When Pledgee Not Entitled to New Certificate, 643

m. Protection of One Who Takes Pledge of Shares From
Married Woman, 643

2. Validity of Pledges of Shares as Against Third Partis, 648

a. Assignment of Shares in Pledge Without Delivery
Not Good as Against Creditors Without Notice, 643

b. Doctrine That Attachment of Creditor Prevails Over
Unregistered Pledge, 643

c. Doctrine That Unregistered Pledge Prevails Over
AttachTnents and Executimis, 643

d. Power ofPledgee Holding Certificate Indorsed in Blank
to Pass Title to Innocent Purchaser, 643

e. Purchasers With Notice Take Subject to Rights qf
Pledger, 644

(i) Rule Stated, 644

(ii) What Imports Notice, 644
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(a) Certificate Issued "In Trust" to Person
Who Attempts to Pledge It, 644

(b) Owner's Name in Certificate Not Notice of
His Rights, 644

(o) Lis Pendens Not Notice, 644

3. Retv/minq Identical Certificate, 645

a. Rig)it to Shares Is Not Right to Certificates of Par-
ticular Number in Series, 645

b. Pledgee or Trustee Not Bound to Hold Identical Cer-

tificates, 645

(i) In General, 645

(n) Failimg to Return Identical Certificates Liable
For No More Than Nominal Damages, 645

(in) Rule Where Shares Not Specially Mashed, 645

(iv) Rule Not Applicable to Case of Sha/res of Differ-
ent Values or Kinds, 646

c. Pledgee Liable if He Does Not Keep on Hamd Sa/me
Number of Sha/res of Same Denomination, 646

(i) In Oeneral, 646

(ii) Distinction Between Pledge of Shades amd Doc-
trine of Fungibles in Scotch Law, 646

(m) Custom, to Rehypothecate or Otherwise Use
Pledge, 646

d. Doctrine That Pledgee Is Bound to Return Identical
Certificates, 646

e. Doctrine That Pledgee Has No Right to Sell Sha/res

Before Maturity of Loam., 647

4. Enforcing Contract of Pledge, 647

a. Ordina/ry Remedies of Pledgee, 647

b. His Right of Action, 648

c. Statute of Limitations Does Not Run, 648

d. Obligation of Corporation to Transfer to Purchaser at
Pledgees Sale, 648

5. Action by Pledger For Conversion of Shares, 648

a. Tender of Amount Due Not Necessary Before Such
Action, 648

(i) In General, 648

(ii) But Pledgee May Recoup Such Indebtedness, 648

b. Pledgee May Show That Transfers Were Ficti-

tious, 648

c. Measure of Damages, 649

ni. Liability of Sharebolders to creditors of Corporation, o4»

A. Non - Liability at Common Law, 649

1. General Rule, 649

2. Cannot Enlarge Liability by By-Law, Etc., Except by
Una/nimous Consent, 650

3. May Enlarge Liability by Contract, 650

a. In Oeneral, 650

b. Such Engagements Within Statute of̂ Frauds, 650

c. Feme Covert Shareholder Cannot Bind Her Estate, 650

d. Effect of Representation to Public That Shareholders
Are Liable For Corporate Debts, 650

e. Not Necessary That ureditors Should Know of Chtar-

anty Made by Shareholders, 650

f. When Shareholder Entitled to Advantages of Sure-
ties, 651
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g. Stip^dation For Payment Only on Call, 651

li. Charter Provision For Payment Only on Call, 651

i. When, Shareholders Liable to Indenvmfy Directors For
Illegal Distrihution of Assets, 651

4. Not Liable to Creditors When Not Liable to Corporation, 651

6. Power of Corporation to Reinstate Liability of Share-

holders, 651

6. Liability of Shareholders Where Corporation Emba/rhs in
Other Business Than That Authorized by Its Charter, 652

7. Where Corporation Is Formed For Illegal Purpose or

Enters Upon Illegal Business, 653

8. Liability of Sole Shareholder or of Shareholder in " One-Man
Corporation," 653

9. Shareholders Personally Liable For Their Fra/ad Committed
in Dealing With Corporate Assets, 653

B. Liability in Equity on Ground That Capital Stock of Corporation
Is Trust Fund For Its Creditors, 653

1. General Doctrine Stated, 653

2. This Trust Fund Includes Unpaid Subscriptions For
Shares, 653

a. In General, 653

b. Former Extent of This Trust-Fund Doctrine, 654

c. Recent Qualifications of This Doctrine, 654

d. No Longer a Trust Fund For All of Its Creditors,

Ratably, 654

8. Shareholders Withdrawing This Trust Fund Bovmd to

Restore It For Benefit of Creditors, 654

a. In General, 654

b. But Not Bona Fide Dividends of Profits, 654

c. Grounds of Equitable Relief Where Capital Stock It

Divided Leaving Debts Unpaid, 654

(i) In General, 654

(ii) Remedy of Judgment Creditor in Such Case, 655

4. This Trust Fund Pursued Only in Equity, 655

a. In General, 655

b. Grounds on Which Courts of Equity Proceed, 655

c. Grounds of Equitable Relief Where Stock Is Not Paid
in, 655

(i) In General, 655

(ii) Equity Will Compel Directors to Make Assess-
ments, 656

(ill) Or Make Assessments by Its Own Methods, 656

d. Reference to Master, 656

(i) In General, 656

(ii) Where Corporation Is in Hands of Receiver, 656

(m) In Case ofAssigninent For Benefit of Creditors, 656

(iv) Conclusiveness of Call When Ordered by Court, 657

(v) PotJoer of Directors to Make Calls Ceases With
Commencement of Winding - Up Proceedings, 657

(vi) Whether Call or Assessment Necessa/ry After Com-
mencement of Winding - Up Proceedings, 657

5. Creditors Entitled to Share Ratably, 657

0. Liability For Debts Incurred Before Organization, 657

1. General Doctrine That Members Are in Such Cases Liable
as Partners; 657

a. Statement of Doctrine, 657
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b. When Partners Liable "by Estoppel After Incorpora-
tion, 657

c. Liability of Members of Joint-Stock Compam/y After-
ward Incorporated^ 658

2. Distinction Between Prerequisite Steps Necessa/ry to Incor-
poration and Directory Provisions^ 658

a. In General, 658

b. Failure to File Articles of Incorporation, 658

(i) In General, 658

(ii) Debts Contracted After Articles Filed, but Before
Payment For Shares, 659

c. Failure to Publish Articles or Notice of IiicorporOr

tion, 659 V

d. Failure to Keep Corporate Books, 659

e. Failure to Post By-Laws, 659

f. Failure to File Certificate With County Clerk, 659

3. Increasing Capital Stock Under General Law, 659

a. In General, 659

b. Liability in Case of Increase of Shares Until Whole
Amount Has Been Paid in, 660

4. Statutory Liability Until Capital Paid and Certificate

Thereof Filed, 660

a. In General, mo
b. Statute Must Be Complied With Both as to Payment

and Recording, Etc., 660

c. Effect of Issuing Shares as Fully Paid Which Save
Not Been Fully Paid, 661

d. Payment in Worthless Inventions, 661

e. Extraterritorial Effect of Statutes of This Kind, 661

f. Pule Where There Is No Such Statute, 661

5. Pule in Case of De Facto Corporations, 661

6. Liability of Corporators For Debts Contracted Before Sha/ret

Distributed, 661

7. Conclusiveness of Certificate of Incorporation, 661

8. Estoppels Against Parsing Question of Validity of Corpo-

rate Existence, 663

a. When Shareholders Estopped, 663

b. When Creditor Estopped by Reason of Having Con-
tracted With Corporation as Such, 663

(i) In General, 663

(ii) This Rule Varied by Statutes, 663

(hi) Doctrine of Some Courts That Mejnbers of Abor-
ti/ue Corporations Are Not Liable as Partners
Generally or Specially, 663

D. Constitutional Provisions Creating and Abolishing Individual
Liability, 663

1. Description of These Provisions, 663

a. Nature and Extent of Liability Created Thereby, 663

b. Meaning of Word " Dues " m Such Provision, 668

2. Constitutional Provisions Restricting Liability to Unpaid
Subscriptions, 668

3. Constitutional Provisions Securing Debts Due For Labor,, 663

4. Constitutional Provisions For Proportional Individual
Liability, 663

5. Constitutional Provisions Securing Creditors of Ba/nki/ng

Companies, 663
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6. Whether These Constitutional Provisions Are Self-Enforc-

ing, 664

7. Effect of Constitutional Provision Creating Double lAa-
hility, 664

8. Effect of Constitutional Amendrrtent Abolishing Double
Liability, 664

9. Creditor May Waive His Constitutional or /Statutory Right
to Proceed Against Sha/reholders, 665

10. Exemption From Individual Liability in Case of Corpo-

rations Engaging in Part/icula/r Business, 665

E. Construction of Statutes Making Shareholders Personal^/ Liable

For Corporate Debts, 665

1. Doctrine That Such Statutes Are to Be Strictly Con-

strued, 665

a. Statement of Doctrine, 665

b. Comments on Doctrine, 666

0. Illustration of Strict Construction, With Conclusion
That in Case of Death of Shareholder His Statutory

Liability Camnot Be Revived Against His Exeeu-
tor, 666

2. Decisions Which Import Remedial Construction, 666

3. Such Statutes When Penal to Be StricUy Construed, 666

4. What Statutes of Indvoidual Liability Are Penal a/nd What
Not, 666

a. In General, 666

b. Statute Supplanting One More Onerous, 667

5. Statutory Remedy Against Shareholders to Be Followed, 66T

a. In {xeneral, 667

b. Rule Where Statute Points Out No Remedy, 667

6. Such Statutes Not Construed as Retroactive, 667

a. In General, 667

b. But May Operate Upon Existing Corporations, 667

c. Liability Governed by Statute in Force When Debt
Created, 667

7. Statutory Descriptions of Persons Chargeable as Share-

holders, 668

8. Individual Liability Survives in Personal Representative

of Deceased Shareholder, 668

F. Constitutional Questions Arising Under Such Statutes, 668

1. General Doctrine That Legislative Alteration of Cliarrter Is

Void, 668

a. Statement of Doctrine, 668

b. Invalidity of Statutes Substituting Liability of Corpo-
ration For That of Shareholders, 668

2. Statutes Imposing Individual LiabiUty Unconstitutional as

to Existing Charters, 668

3. Statutes Imposing Liability as to Future Debts Not Uncon-
stitutional, 669

4. Legislative Power Over Liability of Shareholders Where
Right of Repeal Is Reserved, 669

6. Effect of Constitutional Mandate Upon Charters With
Respect to Which No Right of Repeal or Amendment
Has Been Reserved, 669

6. Statutes Affecting Remedy Merely, Not Invalid, 669

a. Rule Stated, 669

b. What Statutes Taking Away Remedies Against Sha/re-

holders Have Been Held Valid, 669
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(i) In General, 669

(ii) Statutes Owing New or Additional Remedies to

Creditors, 670

(in) Statutes Giving Summary Remedies, 670

7. Waiver hy Sha/reholder of Constitutional Inmvunity, 670

8. Statutes Repealing Individual Liability Laws, if Retroac-

tive, Void, 670

a. In General, 670

b. Otherwise in Case of Sha/reholders Subsequently Join-

ing, 670

9. No Power in LegislaPu/re to Ya/ry Liability Fixed by State

Constitution, 670

6. Eetraterritorial Force of Statutes Imposing Individual Liabil-

ity Upon ShareJiolders, 670

1. Liability of Resident Shareholders in Foreign Corporations

Determined by La/w of Domicile, 670

a. In General, 670

b. So in Case of Shareholders in Migrating Comjpam,ies, 671

c. Interpretation of Foreign Statute in Foreign Forvm,
Followed, 671

d. Remedy According to La/w of Forum, 673

(i) In General, 672

(ii) Statutes Creating Common-Law Liabilities, 672

(ill) Where Statute Creates Liability but Prescribes No
Remedy, 672

(iv) Where Foreign Statute Creates Right to Which
Domestic Statute May Appropriately Apply
Remedy, 672

e. What Rule in Federal Courts, 672

2. Where Liability Is in Respect of Unpaid Shares, 672

3. Action by Foreign Receiver to Enforce This Contractual
Liability, 672

4. Doctrine That Shareholder Is Bound by Decree in Foreign
Insolvency Proceedings Without Notice, 672

5. Statutes of Individual Liability Enforced or Not Ex Comi-
tate Unless Penal, 673

a. In General, 673

b. When Enforced, 673

(i) In General, 673

(ii) When Liability Is Contractual, 673

(ill) When Liability Is Penal, 673

(iv) Statute of Individual Liability Not Penal, but

Renbedial, 674

(v) What Statutes of Individual Liability Are
Penal, 674

c. When Not Enforced, 674

6. Actions by Foreign Receivers to Enforce Statutes of Indi-
vidual Liability, 675

a. Conditions Under Which Such Action Upheld, 675

b. Conditions Under Which Such Action Not Upheld, 675

7. Where Governing Statute of Foreign Corporation Imposes
Indimidual Liability and Prescribes Remedy, 675

8. Whether Foreign Shareholders Entitled to Contribution From
Resident Shareholders, 675

a. In General, 675

b. Where Foreign Statute Requires Suit in Equity, ReU^
Denied, 675
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c. Contrary Holdingsi on This Question, 676

d. Maintainvng Creditor's Bill Founded on Foreign Judg-
Tnettt, 676

H. Statutes Creating Joint and Several Liahility as Partners, 676

1. Not Liable as Partners, Except hy Statute, Where Corporgir

tion Is Lawfully Formed, 676

2. Lidbilily as Partners Before Organization, 676

3. Liahility as Partners After Abandonment of Franchise, 675

4. Liability as Partners For Emha/rJiing in Business Not
Authorized by Statute, 676

5. Statutes and Charters Under Which Liahility Is That of
Partners, 677

6. " DovMe Liability " Regarded as That of Partners Except
as to Lim,itation of Am,ount, 677

7. Liahility as Partners Attaches to Members Who Were Such
When Debt Contracted, 677

8. Liahility of Principal Debtors or Undertakers, a/nd Not
That of Guarantors or Sureties, 677

a. In General, 677

b. Does Not Depend Upon Corporate Assets Being
Exhausted, 677

c. Extension of Time Does Not Discharge Liahility, &n
d. Direct Action Lies Against Shareholders as Pa/rt-

ners, 678

e. Limitation Runs From Time of Contracting Debt, 678

f. Assets of Deceased Shareholder Liable, 678

g. Liability of Shareholder Not Merged by Judgrnent
Against Corporation, 678

h. Actions Against Shareholders and Corporation
Jointly, 678

I. Statutes Imposing Individual Liability Upon Shareholders, 678

1. Such Statutes Are Merely in Affirmation of Common
Law, 678

a. In General, 678

b. Statutes Declaring Liability For Stock Subscribed but

Not Paid in, and For Capital Improperly With-
drawn, 678

2. Statute Declaring Superadded or Double Liability, 678

a. In General, 678

b. This Liability Is Several, Unequal, and Limited, 679

(i) In General, 679

(ii) But This Presents No Obstacles to Proceedings in

Equity, 679

c. When This Liability That of Original and Principe^
Debtors, 679

d. Statute Held to Create Liability of Guarantors, 679

3. Liability Thus Created Is Contractual in Its Nature, 689

a. In General, 680

b. May Be Enforced Everywhere, 680

4. What Statutes of Individual Liability Are Penal, 680

5. Liahility in Proportion Which Shares of Shareholder Bear
to Corporate Indebtedness, 680

a. In General, 680

b. Liability Reduced by Corporate Indebtedness Taken Up
by Shareholder, 680

6. Whether Solvent Shareholders Liable to Make Up Deficiency

Caused hy Defaults of Insol/oent Ones, 681
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7. Statutes Creating Liahility "For All Losses" Ete., 681

8. Individual Liahility Is Not Liability to Corpoi'ation, 681

9. This Superadded Individual Liability Exists Only by Faroe

of Statute, 681

10. Irmividual Liability Does Not Depend Upon Stock Being
Paid For, 681

11. Individual Liahility of Married Women as Share-
holders, 683

12. Individual Liability of Shareholders of National Banks, 688

a. In General, 683

b. Liability in Case of Increase of Shares, 683

13. Liability Extends to Ilolders of Preferred Stock, 688

14. Other Questions Relating to These Statutes of Individual
Liability, 683

For What Debts Tliese Statutes Make Shareholders Liable, 683

1. Liable Only For Debts Mentimied in Statute, 683

2. Liable Only For Debts Which Might Home Been Enforced
Against Corporation, 683

a. In General, 683

b. Ultra Tires Debts, 683

c. Debts Accruing From Money Loaned and Afterward
Misappropriated, 683

d. Contracts of Promoters, 683

3. Torts and Judgments For Torts, When Within These
Statutes, 684

a. In General, 684

b. Yiew That Word ^^Debt" Includes Any Just Demand, 684

c. Yiew That Word ^^ Dues" Includes Obligations Grow-
ing Out of Torts as Well as Contracts, 684

d. Contrary View Where Statute Is Deemed to Be Penal
in Its Nature, 684

e. Rule Where Statute Uses Words "Debts Contracted," 684

f. Doctrine That Liability Extends to Judgments Against
Corporation For Torts, 684

(i) In General, 684

(ii) Extends to Judgments For Darnages Resulting in
Death, 685

g. Unliquidated Damages For Breaches of Contract, 685

(i) In General, 685

(ii) What Demands Deemed to Arise Em Con-
tractu, 685

h. Unliquidated Damages For Torts, 685

(i) In General, 685

(ii) Shareholders Not Primarily Liable For Framdt
and Torts of Officers or Promoters, 685

i. Debts Barred by Limitation, 685

5. Debts Which Have Been Renewed, 685

6. Debts Due to Other Shareholders, 686

a. Li General, 686

b. Debts Due to Shareholders Who Have Been Guilty of
Wrong For Which Liability Is Denounced, 686

c. Debts Due to Shareholders Buying Up Claims After
Insol/vency, 686

7. Debts Contracted After Suspension, 686

8. Rents Earned, Although After Insolvency, 686

9. Debts Paid by Sureties, 686

10. Debts Due to Directors of Corporation, 687
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11. Other Debts Not Already Enumerated, 687

12. Liability For Interest, 687

a. Where Principal of Judgment, Together With Interest,

Does Not Exhaust Sum For Which Shareholdert
LiahU, 687

b. Liable Ear Interest From Commencement of Action,
Although in Excess of Statutory Liability, 687

c. View Tliat Interest Is Not Recoverable, 687

d. From What Time Interest Begins to Run, 687

13. Liability For Costs, 688

a. In General, 688

b. Where Proceeding Is in Equity, 688

14. Counsel Fees, 688

E. Statutes Making Shareholders Liable For Debts Due For labor.
Provisions, Goods, Etc., 688

1. Such Statutes Fairly Const/rued But Not Extended, 688

a. In General, 688

b. Liability Seconda/ry, 689

2. Such Statutes Extend to Assignees of Such Debts, 689

a. In General, 689

b. To Payee^ Bill of Exchange Drawn by Laborer, 669

3. Include Those Who Work by the Piece, 689

i. Do Not Extend to Services of Professional Men, 689

a. In General, 689

b. Supervising Architect, 689

6. Engineers of Works, Master Mechanics, Conductors, Etc., 689

a. In General, 689

b. Doctrine That AU Persons Not Distinctively Officers

and Agents Are Within Protection of Such Stat-

utes, 689

6. Manager, Superintendent, Foreman, 690

a. In General, 690

b. What Servants of This Glass Are Within Such Stat-

utes, 690

7. Secretary of Corporation, 690

8. Bookkeeper, 690

9. Traveling Salesman, 690

10. Assistant Editor and Reporter, 690

11. Contractors, 690

12. Another Shareholder, 691

13. Another Corporation Aggregate, 691

14. Wa/iver of This Statutory Right, 691

a. By Recovering Judgment, Receiving Di/oidend, Ete., 681

b. Accepting Promissory Note, 691

c. Whether Waived by Taking " Store Orders," 691

15. Application of Payments by Laborer, 691

16. To What Shareholders This Liability Attaches, 691

17. Release by Plaintiff of Some Shareholders, 691

18. Defenses Available to Shareholder, 691

19. Remedy at Law or in Equity, 693

20. Complaint in Such Actions, 693

21. Parties Defendant, 693

22. Other Points in Construction of Such Statutes, 692

23. Statutes Making Shareholders Liable For Goods, Wares, and
Merchandise Sold and Delivered, 692

L. To What Class of Shareholders Liability Attaches— Present and
Past Members, 692
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1. General Rule That Liability Follows Shwres, 692

a. Statement of Rule, 693

b. Need Not Have Been Shareholder at Time Creditor's
Right of Action Accrued, 693

2. Past Members Not Liable Unless Made So hy Statute, 693

a. In General, 693

b. Statutory Liability of Past Menibers in America, 693

(i) In General, 6£3

(ii) Liahility For Debts Contracted at Time He Was
Member, 693

(in) Exceptional RuU of Liability as Partners Attach-
ing to Those Who Were Shareholders When Debt
Was Contracted, 694

8. lAability For Debts Contracted Before Membership, 694

a. In General, 694

b. Exception Where Liability Is That of Partners, 694

c. Exception Where Liability Is in Nature of Penalty
For Wrongful Act, 694

(i) In General, 694

(ii) As For Contracting Debts Before Stock Paid
in, 694

4. Statutes Under Which Liability Attaches to Those Who
Are Sha/reholders at Time Liability Is Sought to Be
Enforced, 695

5. At Time When Execution Against Corporation Is Returned
Nulla Bona, 695

6. Effect of Renewals Upon Liability of Present and Past
Members, 695

7. Other Points Relating to Liability of Present and Past
Members, 695

M. Status and Liability ofLegal and Equitable Owners of Shares, 696

1. General Rule That Legal Owner Is Liable, 696

a. Statemen/t of Rule, 696

b. Pledgee Registered as Shareholder Liable as Such, 696

c. Pledger Liable if Shares Continue to Stand in His
Name on Corporate Boohs, 696

d. Liability of Pledgee of Unissued Shares of Corporor-

tion, 697

e. Pledgee Taking Transfer in Name of Irresponsible

Party, 697

2. Trustees Registered as Owners Liable Personally, 697

a. In General, 697

b. Statutes Making Trust Estate Liable and Exonerating
Trustee, 697

c. Trustees Holding Shares For Company, 698

d. Liability of Trustee Who Conceals His Trust, 698

e. Holder of Shares Which Have Been Transferred to

Him Without His Knowledge or Consent, 698

f. Effect of Trustee Resigning Trust amd Substituting

Another Trustee, 698

f.

Taking Shares in Name of Fictitious Trustee, 698

. Taking Shares in Name of Person Non Sui Juris, 699

i. Cestui Qye Trust Not Liable Provided Transaction Is
" Out and Out," and Not a " Sham," 699

3. Assignees of Bankrupt or InsoVoent Estates, 699

a. In General, 699
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b. Effect of Bamkruptcy of Shareholder UjponWinding-Ujf
Proceeding, 700

4. Husband, When Liable For Wife, 700

N. Divesting Liability of Shareholder by Transferring Hia Shares, 700

1. Bona Fide Transfer of Shares Terminates Liability of
Transferrer, 700

2. Transferrer Liable For Debts ContractedDuring Mernhershvp
and Prior to Transferring Shares, 701

3. Transferee Succeeds to Bights and Liabilities of Trans-

ferrer, 701

4. Exception in Favor of Bona Fide Purchasers of Shares
Which Purport to Be Paid Up, 702

6. Exceptional Charters and Statutes Under Which Share-

holder Continues Liable, Even After He Has Trans-

ferred Shares, 703

6. Bight of Shareholder to Divest Hia Liability by Trans-
ferring His Shares, 702

a. Ln General, 702

' b. Bight to Transfer Subject to Any Valid Lien of Cor-

poration on Shares, 703

(i) Ln General, 703

(ii) Statutes and Charters Creating Such Lien, 703

(hi) Lien Created by Articles of Lncorporation, 703

(iv) Effect and Extent of Such Lien, 703

(a) Ln General, 703

(b) Effect Upon Bights of Lndorsers and
Sureties, 704

(v) Waiver of Lien by Corporation, 704

c. Corporation Has No Power to Bestrain Alienation of
Lts Shares, 704

d. Validity of By-Law Attempting to Bestrain Such
Transfers, 705

e. Bestraining Transfers of Shares When Shareholder Is
Lndebted to Corporation, 705

(i) Ln General, 705

(ii) By-Laws Valid Which Prohibit Transfer of
Shares While Transferrer Ls Lndebted to Corpo-
ration, 705

(ni) Such By Laws Not Betroactive, 705

(iv) When Purchaser of Shares Chargeable With Notice
of Such By-Law, 706

(t) Usage That Shares Are Not Transferable Wliere

Holder Ls Lndebted to Company, 7,06

f. When Transfers of Shares Beguire Approval of
Directors, 706

g. Power to Lmpose Bestraint Upon Alienation of Shares
by Recitals in Share Certificate, 706

7. Fraudulent Transfers to Escape Liability, 706

a. Ln General, 706

b. English Distinction Between Beal and Sham Trans-
fers, 707

(i) In General, 707

(ii) English Doctrine That Power to Transfer Ceases

After Commencement of Winding -Up Pro-
ceedings, 708

c. American Doctrine That Transfers to Insolvent or

Incapable Persons to Escape Liability Are Void,
Although Out and Out, 708



CORPORATIONS [10 CycJ 61

(i) In General, 708

(n) Stress Laid hij American Judges on Question of
Intent, 709

fa) In General, 709

(b) How Fraudulent Intent Proved, 709

(o) When Question of Intent Material, 709

d. Transfers Made With Consent of Directors, hut Beyond
Their Power, 709

e. Reorga/nization of Corporation For Purpose of De-
frauding Its Creditors, 710

f. Rule Where Real Purchaser of Shares Takes Transfer
in Name of Irresponsible Person to Avoid
Liahility, 710

8. Transfers to Persons Incapable of Contracting, 710

a. In General, 710

b. Transfers to Infants, 710

(i) In General, 710

(ii) To Escape Liability to Creditors, 710

(tii) Transfer Through Infant to Adult, 711

(iv) What if Company Is Wound Up During Minority
of Transferee, 711

(v) Ratification by Infant Transferee After Attaining
Majority, 711

c. Tranters to Ma/rried Women, 712

(i) Validity of, 712

(ii) Wliether llusbamd or Wife Liable Where She Owns
Shares Before Marriage, 7i2

(hi) When Trustees For Feme Covert Sha/reholders

Become Personally Liable, 713

d. Transfers to Corporation Itself, 713

(i) In General void, 713

(ii) Exceptions to, and Denials of. This Rule, 713

(hi) Effect of Want of Knowledge on Part of Trans-
ferrer That Shares Are Being Purchased For
Corporation, 714

e. Transfer ^Shares to Non -Existent or Fictitious Per-
son, 714

9. Exoneration of Transferrer, 714

a. General Rule That Who Is Transferrer Is Determined
by Corporate Books, 714

(i) Statement of Rule, 714

(ii) Although He Holds as Trustee, Pledgee, Etc., 714

(hi) Holder Liable After Sale of Shares and Delivery

of Certificate Until Name Removed From Cor-

porate Books, 715

(iv) Further Explanation of Tliis Rule, 716

(a) In General, 716

(b) English Rule on This Point Agrees With
American Rule, 716

(t) View That Transferrer Is Relieved Unless Guilty

of Negligence in Seeing to Regulation of
Transfer, 716

(a) In General, 716

1
(b) Not Relieved Because There Is No By -Lorn

Requiring Recording of Transfers, 717

(o) Rule as to Negligence in Recording Trans-
fer Where Transferrer Is Director, 717
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b. Liability of Pwrchaser of Sha/res Which Are Not
Formally Travisferred on Books of Corporation, 717

c. Effect Upon Liaoility of Shareholders of Wai/oer by
Corporation of Formal Transfer, 718

d. Liability to Creditors Where Consent of Directors to

Transfer Is Necessary, hut Has Not Seen
Obtained, 718

e. Other Questions Relating to Divest/i/ng Liability of
Transferrer, 718

O. Liability of Executors, Administrators, Heirs, and Legatees, 718

1. Corporate Shares Are Personal Property, 718

2. Estate of Deceased Shareholder Liable, Not His Executor or

Administrator, 719

a. Tn General, 719

b. Doctrine That Estate Not Liable, 719

c. General American Doctrine, 719

d. Rule Confined to Cases Where Liability Is Contractuai

in Its Nature, 719

e. Whether Executor or Legatee a Contributory, 719

3. Mode of Enforcing Contribution From Estate of Deceased
Shareholder, 720

a. By Proving Claim Against Estate, 720

(i) In General, 720

(ii) Time Within Which Demand Against Estate of
Deceased Shareholder Must Be Presented, 720

(ni) Creditors Not to Be Delayed Until Settlement of
Estate of Deceased Shareholder, 720

b. By Proceeding in Equity, 730

c. By Suing Executor or Administrator Without Pro-
ceeding in Probate Court, 730

4. When Executor or Administrator Personally Liable, 721

a. In General, 731

b. Executor Liable For Breach of Trust, 721

5. Liability of Estates of Deceased Shareholders in National
Banks, 721

P. Conditions Precedent to Right to Proceed Against Share-
holders, 721

1. Dissolution of Corporation, 731

a. Contracts of Corporations With Third Pa/rties Do Not
Perpei/uate Its Existence, 721

b. Judgment Against Dead Corporation a Nullity, 723

c. Death of Corporation Does Not Impair Obligation of
Its Contracts, 722

(i) Statement of Rule, 733

(n) Consequences of This Principle, 733

(a) W^hat Statutes Providing For Administror
Hon of Assets of Dissolved Corporations
Are Valid, 723

(b) When Equity Will Take Charge of ami
Wind Up Dissolved Corporation, 723

(c) Dissolution of Corporation Does Not Extin-
guish Liability qf Sha/reholders, 733

(d) Dissolution Fixes Liability of Share-

holder, 723

(e) Excuses Creditor From Reducing Hit
Demand to Judgment, 723
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d. Statutes and Constitutional Provisions Making lAahiUty
of Shareholders Depend on Dissolution of Corpora-
tion, 723

e. What Constitutes Dissolution Such as Lets in Remedies
of Creditors Against Shareholders, 723

(i) Not Necessary That Dissolution Should Home
Been Judicially Declared, 723

(n) Expiration of Cha/rter— Dissolutionhy Operation

of Law, 723

(m) Dissolution hy Insolvency, Bankruptcy, Cesser of
Business, Etc., 723

(a) In General, 723

(b) What Constitutes Insolvency For This Pv/r-

pose, 724

(iv) Dissolution hy Doing or Suffering Acts Which
Destroy End and Object For Which Corpora-
tion Created, 724

f. What Does Not Constitute Such Dissolution, 724

Necessity of Creditor Exhausting Remedy at Load Against
Corporation Before Proceeding to Clia/rge Share-

holder, 724

a. In General, 724

b. Ordinary Legal Remedies, 725

c. Measure of Diligence Is Judgment, Fieri Facias, and
Nulla Bona, 725

(i) In General, 725

(ii) This Means Return of Execution Unsatisfied in

County of Home Ojjfice of Corporation, 725

(hi) When This Requirement Dispensed With, 726

d. Whether Return of Nulla Bona Is Con^ilusive, 726

e. Rule Where Liability Is Said to Be Primary, 726

(i) Doctrine That Remedy Against Corporation Must
Be First Exhausted, 726

(ii) Doctrine That It NeedNot Be First Exhausted, 787

(a) In General, 727

(b) Statutes Under Wlj^ich Exhaustion of Cor-

porate Assets Must Be Judicially

Ascertained, 727

(1) In General, 727

(2) Whether Simple Contract Creditor Can
Sue, 727

f. Where Liability of Shareholder Is Secondary and
Collateral Corpwate Assets Must Be First

Exhausted, 728

g. When Judgment at Law Against Corporation Necessary

to Let in Equitable Relief zn Equity Against
Shareholders, 728

(i) In General, 728

(ii) Facts Not Sufficient to Dispense With Necessity

of Obtaining Such Judgment, 728

h. Assessment as a Foundation of Action by Recei/oer, 728

What Will Excuse Necessity of Exhausting Legal Remedies
Against Corpcration, 739

a. De Jure Dissolution of Corporation, 729

b. De Facto Dissolution of Corporation, 729

(i) In General, 729
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(n) When De Facto Dissolution Does Not Esboum
Recovery of Judgment at Law, 728

(a) In General, 729

(b) De Facto Dissolution Not Sufficient Where
Claim Sounds in Da/mages, 729

e. Appointm,ent of Receiver, 729

(i) In General, 729

(ii) Does Not Prevent Recovery of Judgment Against
Corporation, 730

(in) Nor Does Fact of Corporation Being Adjudged
Bankrupt, 730

(it) When Appointment of Recevoer Does Home This

Effect, 780

(a) In General, 730

(b) Rale Where Bamkruptcy Law Restrai/M
Prosecution of Judgments at Law, 730

d. Failure to Comply With Statutory Prerequisites to

Incorporation, 730

e. Either Corporation Must Be InsoVoent Generdlly or

Creditor Must Howe Exhausted Legal Remedies
Against It, 730

4. Other Conditions Precedent, 731

a. Necessity of Proving Claim Before Receiver Before
Resorting to Statutory Liability of Shareholders, 731

b. Whether Necessary to Exhaust Equitable Assets of Cor-

poration Before Resorting to Statutory Liability, 731

c. Exhausting Remedy Against Other Judgment Debtors

of Corporation, 731

d. Not Necessary to Exhaust Individual Liability Before
Subjecting What Is Due on Share Subscriptions, 731

e. When Demand on Corporation Dispensed With Before
Proceeding Against Shareholders, 731

(r) In General, 731

(ii) What Necessary to Good Demand Upon Corporor
tion Where Statute Requires It, 732

f. Call by Directors Not Necessary to Right of Action hy
Creditor, 732

g. Assessing Shareholders After Insolvency of Corpora-
tion, 732

(i) In General, 732

(ii) Court, and Not Receiver, Must Determine Amount
to Be Assessed, 732

^a) In, General, 732

(b) To This End an Account Should Be Taken
and Stated, 732

(m) Rule Under This Head Restated, 733

h. Notifying Shareholder of Default of Corporation, 733

Q. Conclusiveness and Effect of Judgment Against Corporatism, 733

1. Conclusive Upon Shareholder, 733

a. In General, 733

b. Where Action Is Against Directors or Trustees to

Enforce Personal Liability For Official Defaults, 734

c. Doctrine That Judgment Against Corporation Is
Prima Facie Evidence of Debt in Proceeding
Against Its Shareholder, 734

d. Subject to Be Impeached For Fraud or Collusion, 734
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e. Going Behind Judgment Where Shareholder Is Liable
Only For ParUoula/r Class of Dehts, 734

2. Judgment Against Corporation After Dissolution, Not Evi-
dence to Charge Sha/rehoMer, 735

a. Rule Stated, 735

b. Does Not Pr&oent Action Agavnst Sha/reholders Where
Liahiliiy Is That of Pa/rimers or Origmal TJnder-

tahers, 785

3. Decree Assessing Sha/reholders in Winddng-ZPp Proceeding
Conclusive W%thout Personal Service, 735

4. Whether Suit Against Shareholder Is Upon Judgment
Agavnst Corporation or Upon Original Demand, 736

5. Right of Shareholder to Appeal or Prosecute Error From,
Judgment Against Corporation, 736

IX. DIRECTORS, 736

A. Right to, and Tenure of, Office of Director, 736

1. Qualifications For Office of Director, 736

a. In General, 736

b. In Respect of Being Shareholder, 737

(i) In General, 737

(ii) Whether Must Be Registered Shareholder, 789

2. Right to Vote For Director, 739

3. Status ofDirectors Named in Certificate ofIncorporation, 740

4. Acceptance of Office Necessa/ry, 740

5. Qucdifi^cation hy Tahing Official Oath, 740

6. When Take Office, 740

7. Directors Holding Over, 740

8. Resignation of Office of Director, 741

9. Vacation of Office Otherwise Than iy Resignation, 741
'

10. Removal of Directors, 743

a. In General, 743

b. Directors Cannot Remove Each Other, hut Constituent
Body Only Can Remove, 743

c. Grounds For Which Directors May Be Removed, 743

d. Statutory or Charter Power, 745

e. How Power to Remove Exercised, 745

(i) In General, 745

(ii) Wliether Under Seal or hy Resolution Merely, 746

(ill) When Resolution of Removal Takes Effect so as to

Terminate LiamUty of Sureties, 746

f. Notice Not Required in Case of Continued Desertion
and Non -Residence, 746

g. Assembling Meeting For Trial— Notifying Mem-
hers, 746

h. Conduct of Trial— Eoidence, 747

i. Remedies to Restore Expelled Directors, 747

(i) Certiorari, 747

(ii)(ii) Extent of Relief in Equity, 747

(hi) Mandamus, 747

11. Contesting Election of Directors, 748

a. Inadequacy o/" Remedy hy Certiorari, 748

b. Remedy hy Manda/mus, 749

c. Inadequacy of Remedy in Equity, 749

d. Nature of This Use of Information in Nature of Quo
Warranto, 750

(i) In General, 750

(ii) Is a Civil Proceeding, 750

[5]
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e. Burden of Proof— When Relator Bmmd to Show
Title, 750

f

.

Who May Be PlwiMiff or Relator, 751

g. Extent of Remedy hy Quo Wa/rramto, 753

(i) Does Mot Extend to Mere Irregula/rities, Mistakes,

Etc., 753

(ii) Does Not Extend to Municipal Officers, Servants,

or Employees Removable at Pleaswre, 753

(hi) Exists Only Against Party in Possession, 753

h. Matters of Evidence in Such Proceeding, 753

i. Court Wul Decide All Questions Properly Arising, 758

j. Rule of Decision Where Legal Votes Save Been
Rejected or Illegal Votes Received, 753

k. Party Receiving Next Highest Numher of Votes,

Where Successful Candidate Disqualified, 754

1. Validity of Election Where Whole Number Not
Elected, 754

m. Judgment Where Term, of Office Has Expi/red, 754

n. Quo Warranto Against Disqualified Incumbent, 754

o. Estoppel to Raise Oijection to Legality of Corporate
Election hy Quo Warranto, 754

p. Presum,ptions in Favor of Regularity of Corporate
Elections, 755

B. Directors and Other Officers De Facto, 755

1. General Statement of Doctrine, 755

2. Who Are Directors De Facto, 756

3. Who Are Not Directors De Facto, 757

4. Title to Office of Directors De Facto Cannot Be Impeached
Collaterally, 757

C. Powers of Directors, 758

1. Nature of Office in General, 758

2. Doctrine That Directors May Do Whatever Corporation
May Do, 760

a. Statement of Doctrine, 760

b. Directors Cannot Act in Excess of Powers Granted to

Corporation, 760

3. Effect of By -Laws Lim,iting Their Powers, 760

4. Directors Cannot Enlarge Their Powers iy Establishing

By-LoAos, 760

5. Shareholders Cannot Act For Corporation, 760

6. Directors Home No Common -Law Powers, 763

Y. Directors Cannot Perform Constituent Acts, 763

8. What Directors Cannot Do With Respect to Capital Stock of
Compa/iiy, 768

9. Directors Cannot Make, Alter, or Amend By -Lams, 763

10. A Few Things Which Directors Cannot Do, 768

11. What Acts Require Vote of Di/rectors, 764

12. What Acts Do Not Require Vote of Directors, 764

13. Directors Cannot Sell Out Corporate Assets and Busi/ness, 764

a. In General, 764

b. Ma/y Transfer Corporate Property in Ordina/ry Course

of Business, 765

c. May Alien Corporate Real Estate in Cov/rse of Busi-
ness, 765

d. May Pledge, Mortgage, and Convey Corporate Property
to Secure Debts, 765 •
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e. May Assign All Assets of Corporation For Benefit of
Its Crewitors, 766

14. May Borrow Money For Ordinary Corporate Purposes, 766

a. In General, 766

b. Power to Borrow Includes Power to Becv/re Debt, 766

15. MoAj Make cmd Transfer NegoUable Paper, 767

16. Ma/y Employ Ministerial Agents, 767

17. May Pay Wages in Advance, 767

18. May Fix Sala/ries of Corporate Officers, 767

19. Cannot Dispose of Sha/res of Corporation Below Par, 767

20. Camnot Levy Assessments Until Whole Number of Sha/res

Subscribed, 767

21. Cammot Oime Away Assets of Corporation, 768

22. Ca/nnot Use Funds of Corporation in Purchasing Its Own
Shares, 768

23. Cannot Release Shareholders, 768

a. In General, 768

b. But May Make Bona Fide Compromises, 768

24. May Conduct Corporate but Not Private Litigation at Cor-

porate Expense, 768

25. May Not Express Corporate Willingness to Become a
BamJcrupt, 769

26. Effect of Ultra Vires Acts of Directors, 769

27. When May Act in Another State, 769

28. Their Power as to Dividends, 769

29. May Lease Corporate Property, 769

30. May Create New Debts to Pay Off Old Ones, 770

31. Need Not Sign Their Names to Corporate Contracts, 770

32. Their Powers Under Shareholders^ Resolution Placing Con-
trol and Management in Their Hands, 770

33. Their Powers Under Other Instruments, 770

34. Their Contracts Not Voidable Because of Mere Errors of
Judgment, 770

35. Right of Directors to Inject Books am,d Records, 770

D. Delegation of Their Powers by Directors, 770

1. General Rule That Directors Cannot Delegate Discretionary
Powers, 770

2. Rule Where Directors Are Deemed to Be Corporation, 771

3. What Powers May Not Be Delegated by Directors, 771

4. May Delegate Ministerial Duties, 771

a. In General, 771

b. May Appoint Subordinate Agents to Perform Minis-
terial Acts, 773

6. May Exercise What Powers Through am, Executive Com-
mittee, 773

a. In General, 773

b. Power of Committee of Directors With Respect to Liti-

gation, 773

c. Quorum, of Such Committee, Which Is Necessa/ry to

Validate Action, 773

d. Ult/ra Vires Acts of Committee Made Good by Ratifica-
tion or Estoppel, 774

e. Corporation Bound by Acts of Such Convmittee Within
Their Apparent Authority, 774

f

.

Personal Liability of Members of Such Corrmdttees, 774

g. Power of Executive Committee to Confer Permanent
and Supreme Control Upon Single Officer, 774
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E. Mode of Action of Directors, 774

1. Directors Must Act Together as a Board, 774

a. In General, 774

b. Indvoidual Di/reotors Save No Authority as Such, 775

(i) In General, 775

(ii) But May Be Agents hy Specie^ Anointment, 775

c. Separate Assent of Majority Not Bvnding, 775

2. Directors Cannot Vote by Proxy, 776

3. Quorv/in of Boa/rd of Directors, 776

a. Majority of All Directors Const/ltutes Quorum, 776

b. This Means a Quorum of Qualified Directors, 777

c. Acts at Board Meeti/rog Without Quorum Yoidahle
'

Unless Ratified, Etc., 777

d. Effect of Disqualification ofDirector Necessary to Make
Up Quorum, 778

e. Rule in Case of Unfilled Yaoam,cies, 778

f. Quorum Where Directorate Has Been Enlarged hy Con-
solidation With Anotlier Corporation, 778

By-Law Fixing Quorum at Less Thorn, Majority, 778

WhetherEx -Officio Directors Form Pa/rt ofQuorum, 778

i. Majority of Assembled Quorum Can Act, 779

4. Number That Can Act in Merely Ministerial Matters, 779

5. Acts of Directorate Composed of Excessive Number, 780

6. Directors No Power to Exclude Some of Their Number, 780

7. Presumption in Fa/oor of Regular Action of Boaofd, 780

8. Acts Done by Less Tham, Quorum Made Good by Ral/ifir

cation, 780

9. Power of Quorum, to Contract With Their Own Members, 781

10. Place <n President im, Quorum, 781

11. When Directors Take Sense <f Shan'eholders, 781

12. Majority Cam, Act Only at Meeting Duly Assembled, 783

13. When Record Need Not Affirmatively Show Notice to All
Members, 782

F. Meetings of Directors, 783

1. Principles Governing This Subject, 782

2. Place of Holding Meetings of Directors, 783

3. Notice of Meetings of D%rectors, 784

a. In General, 784

b. Certainty in Stating Object of Meeting, 785

c. Time Which Must Be Allowed Between Notice and
Meeting, 785

d. Notice of Adjourned Meetings Must Be Given, 786

i. Informalities in Assembling Meeting Cured, 786

5. Conduct of Meeting, 786

6. Presumption That Directors' Meetings Were Regularly
Called, 786

7. These Principles Varied by Corporate Usage, 787

G. Obligations of Directors as Fiduciaries, 787

1. Directors Are Trustees For Shareholders, 787

2. Bound to Act With Utmost 'Good Faith, 787

3. In What Sense Trustees For Creditors of Corporation, 788

4. To What Extent Trustees For General Pubhc, 789

5. Bound to Exercise Their Powers For Benefit of Corporation
Only] 789

a. In General. 789

b. Cannot Deal at Once For Themselves and For CorporOr
tion, 790
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c. Ocmnot Create Any RelaUon Makmg Th&i/r Personal
Interests Antagom,stiG to Those of Corporation, 790

d. Commx>t Vote Upon Questions Affecting Thevr Prvoate
Interest, 790

e. Ccmnot Act For Corporation a/nd For Opposing
Interest, 791

6. Ca/nnot Secure to Themselves an Advantage Not Common to

All Shareholders, 791

7. Fngagements Contrary to Duty Voidable, 791

8. Not Allowed to Mahe Profit Out of Their Trust, 791

a. In General, 791

b. Must Account to Corporation For Secret Profits
Acquired Through Breach of Trust, 793

c. Such Contacts Inure to Benefit of Corporation or Ma/y
Be Repudiated hy It, 793

d. Directors Rome Power to Enter Into Open a/nd Fa/i/r

Contracts With Corporation, 1Q4:

e. Rule Applies to Secret omd Not to Open Profits, 794

f. Such Contrracts May Be Made Good hy Ratification, 795

g. Rule Subject to Mimim, That He Who Seeks Equity
Must Bo Equity, 795

h. Must Accownt lor Bribes Given to Infiiuence Their

Official Action, 795

9. Not Chargeable With Profits Made by Third Pa/rty Out of
Their Trust Relation, 796

10. Camnot Buy Shares From Compam,y am,d Resell at Profit
Without Surrendering Profit to Compa/ivy, 796

11. But May Pu/rchase Sha/res of Another Sha/reholder, 796

12. Camnot Employ Funds of Company to Buy in Its Own
Shares, 796

13. Selling Their Own Property to Compamy, 797

a. In General, 797

b. Buying Property For Themselves, am,d SdUng It to

Corporation at Profit, 797

14. Defrauding Corporation by ColVuding With Its Pro-
moters, 797

15. Buying Up Claims AgaAnst Compamy at Discount, and
Proving Them Against CompanyFor Full Amownt, 798

a. In General, 798

b. Yiew That They May Recover Amount Emended in

Such Purchases, 799

16. Camnot Deal For Themselves With Corporate Property, 799

a. In General, 799

b. Ca/miot Pay or Secure Individual Debts With Corpo-

rate Property or Credit, 799

c. Cannot Condmct Private Litigation at Corporate

Expense, 801

17. Directors Personally Liable For Breaches of Their Trust, 801

a. In General, 801

b. Measure of Liability, 801 {

c. All Directors Liable Who FraMdulently Conspire
Against Corporation, 801

18. Rights of Third Persons in Cases of Breaches of Trust by
Directors, 801

'

19. Directors May Enter Into Personal Covenants Not to

Fhgage in Competing Business, 803
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20. Director-Creditor May Enforce Constitutional or Statutory
Liability of Sha/reholder, 802

21. Agreements Aynong Directors For Distribution of Corporate
Property, 802

H. Directors Preferring Theonsdves as Creditors, 803

1. Camnot Prefdr Themselves as Creditors, 803

a. In General, 803

b. But May Make Present or Future Advances to Corpo-
ration and Take Security Therefor, 804

2. Contrary Doctrine That Directors May Prefer Themsetoes
as Creditors of Corporation, 805

3. Middle Doctrine That Directors May Prefer ThemseVoes as

Creditors Where Transaction Is Fair, Ftc., 805

4. May Prefer Creditors of Corporation, Although Such Pref-
ence May Inure to Benefit of Directors Who Are Liable
as Sureties, Guarantors, Etc., 806

5. May Not Prefer Creditors Where Making of Such Prefer-
ences Would Inure to Benefit of Directors Who Are Liable

as Guarantors, Sureties, Etc., 806

6. Remedies Against Directors Obtaining Unla/wful Prefer-
ences Over Other Creditors, 806

7. Directors Gain Priority hy Action or hy Attachment, 807

8. Directors May Share With Other Creditors in Distribution

of Corporate Assets, 807

I. Contracts Between Directors am,d Corporation, 807

1. Directors May Contract With Corporation in Good Faith, 807

2. View That Director Cannot Contract With Compa/ny, 808

3. Second View That Such Contracts Are Not Void hut

Voidable, 809

4. Such Contracts Presumptively Valid amd Burden on Chal-

lenging Party, 810

5. Third View That Validity of Such Contracts Depends Upon
Their Nature and Terms, 810

6. Such Contracts Closely Scrutinized, 810

7. Such Contracts Upheld in Equity When Fair am,d Honest, 811

8. Such Contracts Valid as to innocent Third Persons, 811

9. Such Contracts Valid When Made With Unanimous Con-
sent, 811

10. Voidable When Majority of Directors Constitute Other
Contracting Party, 811

11. Such Contracts Validated hy Ratification, 811

12. Director Cannot Be Secret Partner With Third Person, in
Contract Between Third Person and Corporation, 813

13. Director May Recover at Lam on Contract With Corpo-
ration, 813

14. General Doctrine That Directors May Lend to Corporation
and Take Security, 812

15. Are Entitled to Indemnity Against Bona Fide Expenses and
Ad/ounces, 813

16. May Purchase From Corporation, 813

a. In General, 813

b. Circumstances Under Which Corporation or Share-
holders Are Entitled to Avoid Such Purchases, 814

c. Circumstances Under Which Such Purchases Are Not
Voidable, 814

d. May Enforce Such Security Like Any Other Cred-
itor, 814
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17. Camnot in General Purchase Corporate Properly at Judicial
Sales, 814

a. Statement of Rule, 814
'

b. Such Purchases Not Yoid, hut Yoiddhle, 815

c. Director Purchasing Corporate Properly For Hvmself
Holds It as Trustee For Company, 815

d. When May Purchase Corporate Property at Judicial
Sale, 816

18. S^ich Contracts Voidable at Flection of Shareholders, 817

19. When Such Contracts Voidable at Suit of Creditors or Their
Representatives, 817

20. Principles on Which Courts ofFquiiy Oramt ReliefAgavnst
Such Purchases, 817

21. When Equity Will Wind Up Corporation, 817

J. Contracts Between Corporations Maying Common Di/rectors, 818

1. Such Contracts Not Absolutely Void, 818

a. In General, 818

b. Such Contracts Good at Law, 818

c. Such Contfl-aots Sulked to Scrutiny, 818

2. Rule Where All or Majority of Directors of One Corpora-
tion Are Di/rectors in Other, 818

3. Such Contracts Presumptively Invalid— Bv/rden of
Proof, 819

4. Rule Where There Is Quorum i/n Each Directorate Who Are
Not Members of Other, 819

a. In General, 819

b. View That Such Contracts Are Voidable For That
Reason Alone, 819

6. Such Contracts Validated by Acquiescence and Ratifica-
tion, 830

6. Such Transaction Voidable at Suit of Shareholders, 830

7. Whether Such Contracts Voidable by Creditors, 830

K. Ratification by Corporation of Breaches of Trust by Directors, 831

1. Ratification by Shareholders, 831

2. What Will Amount to Such Ratification, 831

3. What Acts Will Not Amount to Such Ratification, 833

4. Ratifiication by Formal Action of Directors, 832

5. Corporation Cannot Condone Fraud of Director Without
Una/nimous Consent of Shareholders, ^SS

L. General View of Liability of Directors Outside of Statutes, 823

1

.

Status of Directors at La/w, 833

2. Status of Directors in Equity, 824

3. Their Twofold Liability For Nonfeasance and Misfeas-
ance, 834

4. Joint Liability of Directors am,d Corporation, 834

6. Not in General Liable to Creditors For Mere Nonfeas-
ance, 834

6. Exceptional Cases Where Directors Howe Been Held Liable,

Outside of Statutes, to Creditors For Breaches of Their
Trust, 834

7. Not Liable at Law to Sha/reholders Distrihutively, 835

8. lAahle to Sha/reholders For Wrongs Done to Them Per-
sonally, 835

9. Innocent Directors Not Liable For Misprisions of Co-

Directors, 835

a. In General, 835

b. Evidence of Assent to Such Misprisions, 835
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10. What Knowledge Imputable to Directors amd Officers, 826

11. IdaMlily^Several as Well as Joint, 826

12. Directors Not Necessarily Liable For Fra/uds of SiJbordi-

note Agents Appointedoy Themsel/oes, 826

13. Not Liable to Shareholders For Fa4Mng to Declare Dim-
dends, 837

14. Not Liable For Honest Mistakes as to Extent of Their
Powers, 837

15. Not in General Liable For Acts of Corporation, 827

16. Not Personally Liable For Infringement of Patent, 837

17. Not in General Liable on Contracts of Corporation, 838

18. Liable For Debts Contracted Before Corporate Organiza-
tion Completed, 828

19. Di/rectors of Foreign Corporation Not IndmiduaUn/ Liable
For Its Debts, 838

M. Liability of Directors For Negligence, 838

1. Di/rectors May Be Liable For Negligence, 828

2. Distinction With Respect to Liability For Negligence Between
Discretionary and Ministerial Acts, 829

3. Not Liable For Mistakes of Judgment, 829

4. Bound to Exercise Ordvnary Diligence, 830

5. Such Negligence Judged by 8tam,da/rdof Good Business Dili-
gence, 830

6. Responsible For Losses Happening Through Gross a/nd

Habitual Negligence, Non -Attendance, Etc., 831

7. Liability For Acts of Thevr Subordinates, 831

8. Liability For Negligent Ignorance, 832

9. Whether Liable For NegUgemt Acts Which Are Ultra
Vires, 833

a. In General, 833

b. Cases Where Directors Ha/oe Been Held Liable For
Negligent TRtra Vires Acts, 883

10. I^ect of Acquiescence on Pa/rt of Sha/reholders, 834

11. Liabihty of Di/rectors For Each Other's Acts, 834

12. Liability to Stra/ngers For Personal Injuries Through Their
Negligence, 835

N. Remedies of Corporation or Its Representati/oe Against JJnfaAiJtr

ful Di/rectors, 835

1. Corporation May Sue Its Di/rectors Either at Lano or in
Ihuity, 835

a. In General, 835

b. Action Whether Legal or Equitable, 836

2. Right of A ction in Receiver, ami Whether He Cam Impeach
Corporate Acts, 886

3. Right of Action in Assignee For Creditors, 837

4. Right of Action by Assignees or Trustees in Bankruptcy, 837

5. Whether Directors Liable Jointty or Severally, 888

6. Pleadings in Such Actions, 838

O. Liability of Directors, Outside of Statutes, to Strangers and to

Creditors of Corporation, 838

1. Not Liable as Partners or Original Undertakers, 838

2. Personally Liable Where Contract Does Not Show That It
Was Made For Company, 839

3. Personalty Liable For Acts in Excess of Their Authority, 839

a. In General, 889

b. Exception to This Rule Where Question of Authority
Is Mere Question of La/uo, 840
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4. Not Liable to Creditors For Nonfeascmoe, NegUgmce, Mis-
mcmagement, Breach of Duty to Corporation, £tc., 840

6. Liable to Strangers For Malfeascmoe, 841

6. Personally Liable For Mahing Fraudulent Overissues of
Sha/res of Corporation, 841

7. Or For Fraudulently Issuing Second-Mortgage Bonds of
Corporation as "First -Mortgage Bonds," 841

8. Not Liable For Overdrafts Allowed Their Corporation

Upon Checks, 841

9. Liable For Issuing False Prospectuses, Making^ False Rep-
resentations, Ftc, Whereby PubUc Are Peceived, 843

10. When Liable For Negative Concealment, 843

11. Responsible For Fraudulent Misrepresentations Whereby
Persons Are Induced to Purchase Shares of Com-
pany, 843

a. In General, 843

b. Gist of Action Is Deceit, 843

(i) In General, 843

(ii) Not Liable For False Representations Made
Under Reasonable and Well - Grounded Belief

of Their Truth, 844

(in) Ptrector Must Have Affirmatively Pa/rl/icipated in

Fraud— Lending Mis Name Not Sufficient, 844

c. Actions For Deceit Distinguishable From Actions For
Rescission or Compensation, 845

d. Whether Necessary That Plaintiff, in Order to Main-
tain Action Against Directors For Deceit, Should
Have Been Immediate Purchaser of Shares From
Corporation, 845

e. Licdnlity of Directors, Promoters, and Managers For
Each Other's Frauds, 846

f. Liability of Directors For Frauds of Agents Employed
by Them, 846

g. The Fraudulent Misrepresentations Must Home Been a
Material Inducernent to the Contract, 846

(i) In General, 846

(ii) If Purchaser Relied Upon Misrepresentations,

Imvnaterial That He Made Other Inquiries, 846

(ni) Opinions Mingling With FroAidulent Represen-

tations, 847

(iv) Right of Purchaser to Rely Upon Representa-

tions, 847

h. Liability Where Memorandum of Association Creates

Company With Wider Powers Than Those Named
in Prospectus, 847

12. Effect of Statnde of Frauds, 847

13. Action by Sureties of Corporate Officers Agaimst Trustees

For FroAidulent Representations, 848

14. Jurisdiction ofLaw and Equity Concurrent, 848

16. Advantage of Resorting to Equity, 848

16. Doctrine That Grounds of Recovery Are Same at Law am,d

in Equity, 849

17. Action Against Both Directors and Managers, 849

18. Liable For Preferring One General Creditor Over
Another, 849

19. Liable For Fraudulently Diverting Assets of Corporation

From Its Creditors, 850
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20. Liable to Pay For " Qualifloation Shares" 851

21. Director Liable For Allotting Shares to His Own Infcmt
Child, 853

P. Statutory Liability of Directors, 853

1. In General, 853

a. General Statement as to Statutes Creatvng Such Lior
bility, 853

b. These Statutes Penal, 853

c. And to Be Strictly Consl/rued, 853

d. Whether Such Statutes Enforceable Outside State Enact-
ing Them, 854

e. Effect of Repeal of Such Statute TTpon Accrued
Rights, 854

f. Power of Legislature to Repeal Statutes of This
Kind, 855

g. Validity of Statute Lmposvng Liahility After Persons
Sought to Be Charged Become Directors, 855

h. Effect of Dissolution of Corporation, 855

i. i^nse in Which Directors Are JointVy Liable For Such
Defaults, 856

j. Where Liability Is Joint or Several Creditors May Pro-
ceed Against One or More or All, 856

k. If Statute Makes All Di/rectors Liable, Innocent as Well
as Guilty, All Must Be Joi/ned, 856

1. Corporation Need Not Be Joined, 856

m. Whether Right of Action Dies With Creditor, 856

n. Right to Proceed Against Directors Under These
Statutes Is Assignable, 856

o. Liability Attaches to Directors De Facto, 857

p. This Statutory Liability Cannot Be Contracted
Away, 857

2. What Debts Are Within Such Statutes, 857

a. Such Statutes Do Not Include Torts, 857

b. Mere Gratuities, 858

c. Security Debts, 858

d. Debts Imposed Upon Corporation by Fra/ud, 858

e. Debts Due to Directors Themselves, 858

f . Ultra Vires Debts, 859

g. Certificates of Deposit, 859

h. Judgments and Judgments For Costs, 859

i. Debts Which Have Been Assigned, 859

j. Wages of Employees, 860

k. Debts Payable in Future, 860

I. Unliquidated Damages For Breaches of Contract, 860

m. Taxes, 860

n. Debts Barred by Limitation, 860

o. Renewals, 860

p. Debts Contracted and Due in Other States, 861

q. Debts Due to Partnership Dissolved by Death, 861

r. Bonds Secured by Mortgage, 861

s. Simple Contract Debts, 861

t. Obligation to Pay Guaranteed Dividend, 861

II. For What Other Debts Directors Liable Under These
Statutes, 861

V. For What Other Debts Directors Not Liable Under
These Statutes, 861
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3. Statutory Liability Attaches to What Directors With Respect

to Time When Debt Was Contracted, 863

a. Liability Attaches Only to Those Directors Who Were
in Office at Time of Defamlt AVread/y Prohibited, 862

b. Theory That Liability Attaches to Those Directors Who
Were in Office During Period of Default, omd at

Time When Debt Was Created, 863

c. Liability of Directors Holding Over, 863

d. Where L^ahiUty Is For Signvng and Filing False
Report, 863

e. Where Statute Prohibits Cont/ractvng of Particula/r
Debts, 863

f. Directors Not Liable For Defaults Committed Before
Coming Into Office, 863

g. Stainitory Wrongs Committed by One Boa/rd am,d Con-
tinued by Its Successors, 864

h. Statute Under Which Directors lAable For All Debts
Without Reference to Date When Cont/racted, 864

i. When Debt Is Deem,ed to Ha/ve Been Cont/racted " After
Such Violation," 864

4. Statutory Liability For Debts Cont/racted Before Orga/ni-

'

zation, 864

a. Policy of Statutes Creating This Liability, 864

b. These Statutes Mandatory, 865

c. OnVy Those Directors Liable Who Pa/rticipated in Con-
tracting of Debts, 866

d. Liable to Extent of Difference Bet/ween Amount of
Capital Paid in and Amount Which Should Have
Been Pwid in, 866

e. Liable For Making Sham Payments of Stock Sub-
scriptions, 866

5. Statutory Liability For Failing to File Certain Reports, 866

a. General Description of These Statutes, 866

b. To What Class of Corporations Liability of Directors
Attaches Under These Stat/utes, 866

c. To What Class of Directors Liability Attaches, 866

(i) In General, 866

(ii) De Facto Directors, 867

d. Directors Liable For Debts Contrapted During Period
of Default and While Such Directors Were in

Office, 867

e. Liable For What Debts, 867

(i) In General, 867

(ii) Debt Must Be Valid as Against Corporation, 868

f. Time at Which Debt Is Deemed to Accrue, 868

(i) In General, 868

(ii) Where Cont/ract Is to Deliver or Receive Goods, 868

g. Debts Must Be Actually Due, 868

h. Effect of Dissolution of Corporation, 868

i. Repart Filed in County or Counties Where Corporation
Conducts Its Business, 869

]. J^ect of GiAiing Time to Corporation, 869

k. Effect of Corporation Being Adjudged a Bankrupt, 869

1. What Will and What Will Not Excuse Filing of Such
Report, 869

m. Defenses Against This Liability, 871
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(i) In Oeneral, 871

(ii) Statute of Limitations, 871

n. Construction of Other Such Statutes, 871

(i) California Statute Requirvng Posting of Itemized
Accounts and Balam,ce-Sheets, 871

(ii) Colorado Statmte Presdribvng Cowaty i/n Which
Report Is to Be Filed, 873

(ill) Kentucky Statute Against " Wilfully FadU/ng or

Refusing to Make Reports" Etc., 873

(iv^ Massachusetts Statute, 873

(v) Michigan Statute— Wilful and Intentional Neglect

to File Annual Report, 873

(vi) Montana Territorial Stat/wte, 873

(tii) New York Statute Requiring Written Notice
Within Three Years, 878

o. Suffloiency of Report, 873

(i) In Po^nt of Form, 873

(a) Signed hy Majority of Board, 873

(b) Verification of Report, 874

(ii) In Point of Substamce, 874

(a) Need Not State How Much Capital Paid in,

Cash, am,d How Much in Property, 874

(b) When Report Too Indefinite, 874

(c) What Lam^uage Sufficient to Show Thai
Report Is Intended to Be Made as of
F%rst Day of Preceding Ja/rhua/ry, 874

p. Filing False Report Not Fquioalent to Filing No
Report, 875

6. Statutory Liahility For Making False Reports, 875

a. General Description of Statutes Imposing This lAa-
hility, 875

b. Nature and Design of These Statutes, 875

c. Whether Swearing to False Report Is Perjv/ry, 875

d. Judgments Founded on Such Statutes EnforceoMe in
Other States, 876

e. Right of Action Diss With Creditor of Corporation, 876

f. Directors Filing False Reports Cam,not Be Proceeded
Against For Failing to File Any Report, 876

f.

Only Those Liable WlbO Sign False Report, 876

. Whether Report Must Home Been WilfuWy False, 876

i. What Reports Have Been Held False Within Meaning
of Such Statutes, 876

j. What Reports Home Been Held Not False Within
Meaning of Such Statutes, 877

k. Effect of Creditors Assenting to Assignment For
Creditors, 877

.

1. Questions of Procedure Under These Statutes, 877

1. Statutory Liability For Debts Contracted in Excess of Pre-
scribed Limit, 878

a. Description of These Statutes, 878

b. Debts in Excess of Certain Proportion of Capital

Stock, 878

c. Statutes Limiting Amount of Loam, Made to Any One
Person, 878

d. Loans Made to Directors Themsel/oes, 878

e. Individual Liability Imposed Upon What Directors, 878

f. Extent of Liability Imposed by These Statutes, 879
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g. Only Those Directors Who Assent to Unlawful Zoom
Are Liable, 879

h. To Whom Directors Liahle, 879
'

(i) To Creditors, 879

{&) In General, 879

(b) Whether Liahle to Creditors as Class, 879

(ii) To Corporation Itself, 880

^ii) To Other Shareholders, 880

i. I7o Recovery Except Upon Case Strictly WitMn Stat-

ute, 880

j. Whether Such Statutes Enforceable in, Other States, 880

k. Whether Corporation Also Liahle For Such Excessvoe
Debts, 880

1. Wo Defense That Corporation Did Not Get Benefit, 881

m. What Contracts Do Not Create " Debts " Within Mean-
ing of Such StaHtes, 881

n. Liabihty Both For Excessive Debts and For Deficits
Occasioned by Insolvency, 881 ,

o. Effect of Renewals, Substitutions, a/nd Applications of
Part Payments, 881

p. Remedies to Enforce These Statnites, 881

(i) Provisions of Some Statutes, 881

(ii) Remedies of Single Creditor, 883

(in) Right of Action Not Altered by Corporate Disso-
lution, 883

q. Defenses to Such Actions, 883

r. OperaUon of Statute of Lindtations, 883

8. Statutory Liability For Certain Prohibited Loams, 883

9. Statutory Liability For Declaring Unlamful Dividends, 883

a. Introductory, 883

b. General Description of These Statutes, 883

c. Nature of Liahility tinder These Statutes, 883

d. What Is Not Declaration of Unlawful Dividend Under
Such Statutes, 884

e. Liable to Corporation, 884

f. Liable to Receiver, 884

g. Form of Remedy, 884

h. Creditor Must Home Actionable Demcmd Against
Corporation, 885

i. Directors Not Chargeable Except Upon Strict Proof, 885

j. Liable to Creditor Who Is Shareholder and Who Has
Received Unlawful Dividend, 885

k. Liability When ifot Enforceable Until Dissolution of
Corporation, 885

10. Miscellaneous Liabilities and Penalties Imposed Upon
Directors by Statute, 885

a. Acting As Agent of Foreign Insura/)ice Compa/ny Which
Has Not Complied With Domestic La/uo, 885

b. Trustees to Wind Up Liable For Negligence of Corpo-

ration, 885

c. Directors Liable For Issuing Stock as Gratuity, 885

d. Liability For Unfaithfulness, 885

e. Doing Business For Corporation Without License, 886

f. Receiving Deposits and Creating Debts While Insol-

g. Statutory Liability For Official Misconduct, Mismamr
agement, Etc., 886
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h. Liability of Directors of National Banking Associa-
tions, 886

11. Remedies and Procedure Tinder These Statutes, 887

a. Whether Statutory Remedy Exclusi/oe, 887

b. Jwrisdictions in Which Remedy Is in Eqwity, 887

c. Corporation or Its Assignee Not Indispensable Party, 887

d. JwrisdActions im, Which Remedy Is at Law, 887

e. Form of Action at Common Law, 888

f . Who May Maintain Action, 888

(i) Creditors, 888

(n) Single Creditor Against Single Director, 888

fin) Receiver of Corporation, 888

(iv) Assignees For Benefit of Creditors, 888

fVv)
Shareholders, 888

. When Action Proceeds Against All Directors, 889

. Judgment Against Corporation Condition Precedent to

Action to Charge Directors, 889

(i) In General, 889

(ii) Theory That Judgment Against Corporation Is

Conclusive on Directors, 889

(in) Doctrine That Judgment Against Corporation Is
Not Even Prima Facie Evidence Agavnst
Directors, 890

(iv) Whether Judgment Against Corporation by Gar-
nishment, Trustee Process, or Factorizing Is
Such Judgment as Will Support Action Against '

Directors, 890

i. Burden of Proof Under These Statutes, 890

j. Parol Evidence Admissible to Identify and Character-

ize Judgment, 890

k. Misjoinder of Such Causes of Action, 891

1. Pleading Under Such Statutes, 891

(i) In General, 891

(ii) What Exceptions of Statute Must Be Negati/oed, 891

(in) Averment of Date of Debt, 893

m. Plaintiff Recovers Upon Preponderance of Evi-
dence, 892

n. Entries in Booh -Accounts— When Not Evidence, 892

0. Procedure in Case of Death of Director, 892

p. Liability of Directors For Costs in Proceedings Under
These Statutes, 893

q. Directors Estopped to Deny Existence of Corpora-
tion, 893

12. Defenses to Such Actions, 893

a. Defense of No Corporation, 893

(i) In General, 898

(ii) Cases Where This Defense Has Succeeded, 893

b. Defense of Negligence, Ignorance of Law, Want of
Guilty Scienter, 894

c. Director Exonerated by Resigning or Abandoning
Office, 894

d. Other Evidence of Want of Assent, 895

e. Assent of Plaintiff to Prohibited Act, 895

f. Operation of Statute of Limitations, 895

(i) Whether Statute Relatvng to Penalties Appli-
cable, 895

(ii) When Statute Begins to Run, 895
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(hi) Not Available to Director Where Corporation Has
Failed to Plead It, 896

f(iv)
Not Available Unless Raised in Trial Court, 896

. Defense of Laches, 896

. Defense of Pendency of Proceedings Before Assigning
For Creditors or Recevoer, 896

i. Defense of Waste of Corporate Assets by Assignee or
Receiver, 896

j. Right to ^et-Off in Such Actions, 897

k. Defense of Former Adjudication, 897

1. Other Defenses Which Have Been Held Unavailing, 897

13. Contribution and Subrogation, 897

a. When Wrong -Doing Directors Entitled to Contribution
Among Themselves, 897

b. Directors Not Entitled to Contribution From Sha/re-

holders, 898

c. When Wrong -Doing Directors Home No Right of Sub-
rogation Against Compamy, 898

d. Right of Contribution Among Directors by Agree-
ment, 898

Q. Compensation of Directors, 898

1. Directors Not Entitled to Compensation For Services as
Directors, 898

2. Cannot Vote Themselves Salaries or Compensation, 899

3. Cannot Vote Themselves " Back Pay " For Services Already
Rendered, 899

4. Cannot Recover Compensation For " Extra" Ser'^ices Inci-

dental to Their Official Duties, 900

5. Ma/y Recover Compensation For Services Clearly Outside
Thei/r Duties as Directors, 900

6. Right to Compensation For Services Rendered Prior to

Organization of Corporation, 903

7. Form of Relief in Case of Money Misappropriated by
Directors in Payment of Compensation to Themselves, 903

X. MINISTERIAL OFFICERS AND AGENTS, 903

A. TTie President, 903

1. His Powers, 903

a. As Presiding Officer, 903

b. As an Agent, 903

(i) In General, 903

(ii) Implied Powers, 903

(a) In General, 908

(b) Particular Powers Implied, 904

(c) Particular Powers Not Implied, 906

When Acting Also as General Mamxiger, 909

When Acting Conjoi/nil/y With Secretary, 910

When Acting in Mcmifest Violation of Duty, 911

When Acting in Interest of Himself or Thi/rd

Pa/rty, 913

(vii) Extension of Authority by Holding Out, 913

(viii) Restriction of Apparent Authority by Express
Prohibition, 913

(ix) Ratification of Unauthorized Acts, 913

(x) Express Powers, 914

(xi) Declarations by, am,d Notice to. President, 915

(xii) Proof of Official Character and Authority, 916
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(xiii) Preswmption of Validity of Corporate Act Prop-
erly Executed, 917

(xiv) How Execute Cont/racts so as to Bimd Corporaldon,

and Wot Hvmself, 918

2. His Liahilily, 918

a. To Corporation, 918

(i) For Mismanagement, 918

(ii) For Breach of Fiduciary OhUgations, 919

b. To Third Parties, 930

(i) For Torts, 920

(n) For Breach of Warramby of Authorii/y, 930

3. His Cornpensation, 931

a. No Compensation For Ordina/ry Duties ofHis Office, 931

(i) In General, 931

(ii) Unless hy Antecedent, Valid Agreement, 931

b. Can Claim Compensation For Extra Services, 933

(i) In General, 923

;
(ii) Test hy Which to Determine What Services Are

Extra, 922

B. The Vice-President, 933

1. Natv/re ofHis Office, 922

2. Sources of His Power, 922

3. Although Acting as President, Not Entitled to President's

Sala/ry, 923

C. The Managi/ng Agent Other Than President am,d Cashier, 933

1. Who itega/rded as Managing Agent, 933

2. His Appointm^ent a/iid Tenure, 933

a. ^^Managing Agent " Not am, Officer hut a/n Agent Hold-
ing During Pleasure, 923

b. Not Necessary That Cha/rter Should Provide For His
Election, 934

3. General View of Scope of Powers of Managing Agents, 924

a. Said to Be Virtually the Corporation Itself, 924

b. Has Power to Bind Corporation hy Acts Done in

Ordinary Course of Its Business, 934

(i) In General, 924

(ii) His Apparent Powers, Acquired hy a Holding
Out, Etc., 924

(in) His Apparent Powers Not limited hy Secret

By -laws, 935

4. What His Implied Powers Include, 935

5. What His Implied Powers Do Not Include, 935

6. Whether Authority to Employ Surgeons, Etc., For Wounded
Em^ployees, 926

a. In General, 926

b. Cases Denying Possession of This Authority, 926

7. Power to Alien Corporate Property, 927

a. Su^ch Power Generally Denied, 927

(i) Statement of Rule, 927

(ii) Instances Where It Was Denied, 927

b. His Power to Pledge or Mortgage Personal Property

of Corporation For Its Debts, 937

c. His Power to Make Assignments For Creditors, 938

(i) In General, 938

Jii) Cases Affirming This Power, 938

''is Power to Mahe leases of Corporate Lamds, 928

8. His Powers Touching Litigation, 938
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a. In General^ 938

b. Power to Employ Counsel, 928

(i) In Qeneral, 938

(ii) To What Officers and Agents This Power Has
Been Ascribed, 939

(in) JVo Such Power in Subordinate Officers or

Agents, 939

(iv) Such Power Implied Prom Adoption or Recogni-

tion, 939

9. Jlis Powers to Make, Accept, and Indorse Negotiable
Paper, 939

a. No Such Power Ascribed to Him, as Matter of
Law, 939

b. Power Need Not Be Formalhj Conferred, but May Be
Inferred From, Habit of Acting, 930

c. What Written Authorization and Habit of Acting Do
Not Confer This Power, 930

d. What Pocuments and Circumstances Have Been Held
to Confer This Power, 930

e. Special as to Power to Indorse, 931

f. Managing Agent May Not Clothe Subagents With

Power to Make Commercial Paper, 931

g. Power to Waive Demand and Notice, 931

10. Power of Managing Agent to Employ Workmen, 931

11. His Powers am,d Liabilities With Respect to Taxa-
tion, 931

12. Powers Ascribed to Particular Kinds of Managing
Agents, 933

a. Powers Ascribed to ^^ Managing Director," 933

b. Powers of Officer Designated a ^^Superintend-

ent," 933

c. General or Managing Agent of Particular Kinds of
Corporations, 933

d. Powers of General Agent Who Is Also Presi-

dent, 933

13. His Liability to the Company, 933

14. His Liability to Third Persons For Negligence, Misfeasance,

Etc., 933

D. Powers of Other Subordinate Corporate Agents, 933

1. General Considerations Relating to Appointment, Tenure of
Office, and Powers of Such Agents, 933

a. Appointment, Tenure, Salaries, Removal, Control of
Directors Over, 933

(i) Power <f Directors to Appoint, 933

(ii) Not jfecessary That Directors Should Ap-
point, 933

(a) In General, 933

(b) Ministerial Officers and Agents May
Appoint, 933

(hi) Proof of Appointment of Agent, 934

(iv) Liability of Corporation Receiving Benefit of
Services of Agents so Appointed, 934

(a:) In General, 934

[6]
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(b) Such Subordmate Agents Entitled to Recover
Compensation on Implied Assumpsit, 935

(v) Removal of Ministerial Agents, 935

b. Corporation Bound hy Acts of Their Agents Sam,e as

Natural Persons, 935

(i) General Rule, 935

(ii) Not Bowad hy Acts or Engagements of Agents Not
Within Urmts of Their Authority, 985

(ill) Not Necessary That There Should Have Been
Express Authorization or Approval iy Corpora-

tion, 985

(iv) Binds Corporation lyy Contract Where Pwrpose to

Act For Corporation Is Manifest From, Whole
Instrument, 936

(v) Bi/nds Corporation Where It Is Not His Purpose
to Act For It, 936

c. Individual Shareholders and Directors No Inherent
Authority as Agents of Corporation, 936

d. Distinction Between Oen^eral and Special Agents, 936

e. General Rule That Corporation Is Not Botmd hy Dec-
larations of Officer or Agent as to Extent of His
Authority, 937

f. Both Appointment am,d Powers of Agent Pro^ied

hy Recogrwtion, Adoption, a/nd Habitual Ac-
tion, 987

(i) In General, 937

(ii) Rightful Possession of Power Legally Inferred
From Continuous Habit of Exercising

It, 987

(a) In General, 937

(b) Corporation Must Home Consented to Appear-
ance of Power Exhibited hy Agent, 938

(c) Corporation Must Home Had Knowledge w
Means of Knowledge of Act of Its

Agent, 938

(in) Corporations Bownd hy Acts of Their Officers

and Agents Within Scope of Their Apparent
Powers, 938

(iv) Theory That Fact That Corporate Officer or Agent
Exercises Certain Powers Is Evidence of
His Authority, 939

(a) In General, 939

(b) Limitation of Foregoing Doctrine Sug-
gested, 939

(c) Evidence of Single Seizure of Power Not
Sufficient, 939

(d) Nor Is Evidence of the Doing of a Few
Similar Isolated Acts, 940

(v) General View That Officers and Agents of Corpo-
rations Are Held Out as Having Powers Com-
mensurate With General Usages of Business in

Which Corporation Is Engaged, 940

g. Certain Powers Ascribed to Certain Corporate Officer-'!

hy Implication of Law, 940
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]i. Extent to WJiich Persons DeaUng With Corporations

Are Bound to Take Notice of Authority of
Their Officers and Agents, 940

(i) In General, 940

(ii) Not Chargeable With Notice of Secret Instruc-

tions, 941

(ill) Not Bound to Know That Authority Is Rightfully
Exercised in Particular Instance, 941

(iv) May Take Representation of Agent That Power
Is Rightfully Exercised, 941

(v) Whether Third Persons Are Bound to Take Notice

of limitations of Authority of Agents Con-
tained in By -laws, 941

(vi) Strangers Deal With Corporate Agents Acting For
Themselves at Tlieir Peril, 943

i. Proof of Authority of Corporate Agent, 943

(i) Provable hy Books and Records of Corpora-

tion, 943

(a) In General, 943

(b) If Books Not Produced, Secondary Evi-
dence of Their Contents Necessa/ry, 943

(ii) Provable by Other Relevant Written Instru-

ments, 943

(hi) Provable by Parol, 943

(iv) Provable by Circumstantial Evidence, 943

(v) Provable by Parol Evidence of Recognition and
Habitual Action, 943

(vi) Proof Helped Out by Presumption of Right-
Acting, 943

(vii) Antecedent Authority Proved by Subsequent Recog-
nition and Adoption, 944

(viii) Other Evidence Bearing on Question ofA uthority

of Corpo'rate Agent, 944

j. Authority to Execute Sealed Instrument Presumed
From Corporate Seal and Proper Signatures, 944

k. Pelivery to and Possession by Corporation, 944

1. Interpretation of Grants of Power to Corporate Agents
— Powers Included by Implication, 944

(i) In General, 944

(ii) Instances tinder This Rule, 945

(ill) Instances Not Included Within This Rule, 945

m. Power of Agent Cannot Exceed Power of Corpora-
tion, 946

(i) In General, 946

(ii) Power of Agent Ceases With Power of Corpora^
tion, 946

n. Corporation Responsible For Acts of Officers and
Agen,ts Holding Over, 946

o. Determination of Office or Agency Releases Surety cm
Official Bond, 946

(i) In General, 946

(ii) When Office or Agency Determines For Purpose
of This Rule, 946

Their Declarations a/nd Admissions, 947
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a. Declarations Made Dum, Fervet Opus, 947

b. Declarations as to Pnsent Matters, 947

c. Declarations Made With Reference to Past Transac-
tions, 947

d. Declaration Must Have Been Made With Reference to

Matters Within Scope of Agency, 947

(i) In General, 947

(ii) Authority of Corporate Oncers to Make Declara-
tions Scrutinized, 947

e. Such Declarations Must Have Been External, Not
Merely Internal, Communications, 948

f. Declarations of Individual Shareholders Not Binding
on Corporation, 948

g. Declaroptions of Individual Directors, 948

h. Personal Responsibility For Errmxeous Declara-
tions, 949

3. Powers of Ministerial Officers and Agents Touching Par-
ticular Acts, 949

a. Appointment of Agents, Foremen, Etc., 949

b. Borrowing Money, 949

c. Touching Commercial Paper, 949

(i) Ii\dorsing For Acconvmodation, 949

(a) In General, 949

(b) Such Power Implied From Previous Rec-
ognition, 949

(ii) Notes Executed in Name of Corporation Presumed
to Be Corporate Obligations, 949

(hi) Such Powers Inferred From Public Habit of
Exercising Them, 950

(iv) Power to Appoint Agents to Draw, Indorse,

Etc., 950

d. Arranging Novation, 950

e. Increasing Capital Stock, 950

f. Releasing Contracts, 950

g. Compromising Disputed Claims, 950

4. Civil and Criminal liability of Ministerial Officers and
Agents, -951

a. Responsibility of Officers and Agents to Corpora-

tion, 951

(i) In General, 951

(ii) Their liability to Account to Corporation, 951

b. Their Personal liability For Trespasses, 951

(i) In General, 951

(ii) Officers or Agents Not Liable For Trespasses of
Subordinate Agents, 951

(hi) Where Wrong Arises Out of Contract, Corpora-

tion, Not Agent, Generally Liable, 952

c. Their Personal Liability For Ultra Vires Con-

tracts, 953

(i) In General, 952

(ii) Their Liability on Theoi'y of Breach of Warranty

of Agency, 952

d. Their Criminal Responsibility, 953

(i) In General, 953
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(ii) Responsible Criminally For Nuisances Jointhj
With Corporation, 953

E. Their Compensation, 953

XL RIGHTS AND REMEDIES OF SHAREHOLDERS, 954

A. Right to Inspect Boohs and Papers of Corporation, 954

1. Nature and Extent of This Right at Common Law, 954

2. Statutes and Constitutional Provisions Affirviing This
Right, 954

3. Statutes Denouncing Penalties For Refusing This Right, 955

a. In General, 955

1). Construction of Such Statutes, 955

c. Statutes Making Refusal of This Right Criminal
Offense, 955

d. Statutes Punishing Offense as Misdemeanor, Fining
Corporation, and Giving Action For Damages
Against Corporation, 956

-t. Where Right Is Guaranteed hy Statute, Motive For Exercis-
ing It Cannot Be Inquired Into, 956

5. Statutory Right Is Qualified Right Unless Given in Abso-
lute Terms, 956

6. Other Questions Under Statutes Giving Such Right of Inspec-
tion, 957

7. By -Laws Conferring or Regulating This Right, 957 ,

8. Theory That There Is No Common -Law Right ofInspection
Unless There Is a Defined, Distinct Dispute, 957

9. Right Not Allowed Far Specidative Purposes, Gratification

of Curiosity, or Where It Would Produce Great
Inconvenience, 958

a. In General, 958

b. Contra, That It Is No Answer to Granting of Right
That It Will Be Inconvenient to Corporation, 958

10. Right to MaTce Copies and Extracts, 958

11. No Answer That Corporation Is Willing to Buy Shares of
Shareholder, 958

12. Shareholder Must Make Inspection in Peaceable and Gentle-

manly Manner, 958

13. Shareholder May Exercise This Right Through Agent, Attor-
ney, or Expert, 958

l-i. Illustrative Cases Where Inspections Have Been Granted, 959

15. Illustrative Cases Where Inspections Have Been Re-
fused, 959

16. Directors Cannot Exclude One of Their Own Number From
Access to Company^s Books, 960

17. Inspection of Books of Foreign Corporation, 961

18. What Person Deemed Shareholder For Purpose of Claiming
Right of Inspection, 961

19. Right of Inspection Where Corporation Has Passed Into
Hands of Receiver, 961

20. Remedies to Enforce Right of Inspection, 961

a. Action at Law For Damages Against Corpora-
tion, 961

b. Mandamus the Usual and Proper Civil Remedy, 961
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c. Whether There Is Also Remedy in Equity, 963

d. Who Proper Party Defendant m Proceeding Try Mom-
damns, 963

21. Appeals amd Writs of Error From Orders of Inspec-

tion, 963

,
B. Remedies of Shareholders in Equity, 963

1. Sha/reholders Cam/not Sue to Redress Injuries Porie to Corpo-
ration, 963

a. In General, 963

b. This Rule Applicable in Equity as Well as at

law, 968

2. Sha/reholders Ordinarily Cam/not Defend For Corporation in
Equity, 964

3. Cannot Maintain' Action at law Against Directors For
Official Misdemeanors, 964

4. No Right of Action For Frauds of Directors or Corporate

Agents, 965

5. Rule Not Varied hy Eaypiration of Charter and Com^mence-

ment of liquidation, 965

6. Distinction Between Actions hy Shareholders to Redress
Wrongs Done to Corporation and Actions to Redress
Wrongs Done to Shareholders Themselmes, 965

7. Shareholder May Sue in Equity Where Corporation Will

Not, 965

8. When Shareholder''s Right of Action Arises, 967

a. In General, 967

b. Instances Showing When This Right Arises, 967

9. To Enjoin Performwnce of Ultra Vi/res Acts, 968

10. To Prevent Corporation From Bevng Wrecked and Absorbed
by Another Corporation, 968

11. Distinction Between Redressing Breaches of Trust and
Influencing Corporate Action, 969

12. Equity Will Not Interfere on Mere Questions of Corporate
Management or Policy, 969

13. Actions by Shareholders Against Third Parties For Wrongs
Done to Corporation, 969

14. When Relief Can Be Had Against Third Parties, 970

a. In General, 970

b. Misconduct Complained of Must Work Substantial

Injury, 970

c. When Not Necessary to Allege and Prove Bad Faith on
Part of Directors, 970

15. What Laches Will Depri/ue Shareholders of This Right to

Equitable Relief, 971

a. In General, 971

b. Application of Principle Where Act Is JJlt/ra

Vires, 971

e. Laches Not Imputed to Shareholders Who Do Not Join
in Action Where Other Shareholders Are Prosecut-

ing It, 971

d. Doctrine of LacJies Analogous to Estoppel In Pais, 971

16. What Circumstances of Acquiescence, Waiver, or Estoppel

Conclude Shareholder, 971
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a. In General, 971

b. What Circumstafices Home Been Held Not to Estop
Shareholder, 973

17. When Action of Sha/reholders Deemed Ratification, 973

18. What Persons Have Standing of Shareholders to Invole
Equitable Relief, 973

a. Must Be Shareholder, 973

(i) Rule Stated, 973

(ii) Creditor of Shareholder, 973

(hi) Policy -Holder in Mutual Ins%irance Company, 973

(iv) One Who Expects to Become Shareholder, 973

b. Whether Must Be Registered Sha/reholder, 973

c. Pledgees, 973

d. One Who Has Not PaidFor His Shares, 973

e. Equitable Owners, 973

f

.

Holder of How Mamy Shares, 973

g. One Entitled to Shares in Corporation Formed by Con-

solidation, 974

h. One Who Has Held and Surrendered Trust Certifir-

cates, 974

i. One Whose Shares Are Yalueless and Cannot Be Made
Yaludble by Relief He Seeks, 974

j. When Corporation Is in Hands of Receiver, 974

k. Shareholder at Time of Transaction Complained of, 974

1. Shareholder Must Be Such at Time of Commencem,ent

of His Action, 974

m. Shareholder Who Has Lost His Right to Vote For Non-
Payment of Dues, 974

n. Shareholder Without Certificate, 975

o. Holder of Shares Subject to Option of Purchase by

Other Shareholders, 975

19. Shareholder Must First Exhaust His Remedy Within Cor-

poration, 975

a. In General, 975

b. Rule Where Grievance Will Admit of Tempora/ry
Delay, 975

(i) In General, 975

(ii) Unless Wrong Is Being Done by Majority of
Shareholders, 975

c. Failure of Corporation to Sue Condition Precedent, 975

d. When Demand Must Be Made Upon Directors to

Sue, 976

(i) In General, 976

(ii) Refusal of Directors Must Be Wrongful, 977

(hi) Ride Same With Reference to Action Against
Assignee For Creditors For Maladministra-
tion, 977

e. If Demand on Directors Futile, Effort Must Be Made
to Indiice Action on Part of Shareholders, 977

f . Doctrine of Federal Courts on This Subject, 977

g. What Is Sufficient Request to Directors Under General

Rules of Equity Procedure, 978

h. Manner in Which Efforts to Induce Action on Part of
Corporation Must Be Set Forth in Pleading, 978
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20. CircuTTistances Which Msduse Making of Request to Direct-

ors to Sue, 978

a. In General, Where Such Request Would Re Useless, 978

b. Where Directors Would Necesarily Be O^osed to

Prosecution of Action, 978

(i) In General, 978

(ii) Where Directors Themsehes Are Guilty Parties, 978

(hi) Where Di/rectors Are Under Control of Parties

Whose Acts Are Complavned of or Who Are
Necessarily Adverse to the litigation, 979

(iv) Where Wrong Is That of Corporation and Against
Shareholder Personally, 980

(v) Instances Where Such Demam,d Unnecessary, 980

c. Where Corporation Has Been Abandoned or Dis-

solved, 980

d. Requesting Receiver, Etc., to Sue After Insolvency, 981

(i) In General, 981

(ii) In Case of Insolvent National Banh, 981

(hi) In Causes Which Have Been Removed From State

to Federal Cotirt, 981

e. When Shareholder May Intervene For Purpose of
Defending, 981

f. Request That Corporation Sue Not Necessary to Vin-

dicate Rights Personal to Particular Shareholder, 981

g. Refusal of Corporation to Sue Must Be A-'oerred and
Proved, 981

(i) In General, 981

(ii) Particularity of Averment Under Ninety -Fourth
Federal Equity Rule, 983

(a) In General, 983

(b) This Rule Followed in Some State Courts, 982

(o) Instances of Sufficient Averments, 983

(d) Instances of Insufficient Averm^ents, 983

(in) Bill Failing to Aver Such Request and Refusal
Bad on Demurrer, 983

(iv) Whether Taken Advantage of hy Plea in Ahate-

ment, 983

(v) Whether Objection Can Be Made hy Oijectiihg to

Evidence, Demurrer Ore Tenus, Etc., 983

(vi) Such Averm,ents, When Dispensed With, 983

h. willingness of Co-rporation to Sue a Good Defense, 988

C. Inju/nctions as Mea/ns of Effecting Such Remedies, 983

1. General Statement of Cases Where Injunctions Granted, 983

2. Not Granted to Restrain III -Advised or Seemingly Unprofit-

able Action, 984

3. Injunction Restraining Illegal and Ultra Vires Acts, 984

4. Single Shareholder Entitled to S^lch Injunction, 985

a. Rule Stated, 985

b. Reason of Rule, 986

c. And Without Requesting Directors to Sue Tliem-

selves, 986

5. Other Cases to Which Use of Writ of Injunction Ex-
tends, 986

6. Circumstances Under Which Such Injunctions Denied, 987
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D. When Such Remedies Extend to Wmding-Up and When
Not, 988

1. General Rule That Equity Has jVn Jurisdiotion to Dis-
solve Corporation and That SJia/reholder Cannot
Maintain, Bill in Equity to Wind Up Corpora-
tion, 988

a. Rule Stated, 988

b. Statutory Exceptions to This Rule, 989

2. Appointing Receiver to Wind Up, 989

a. In General, 989

b. Receiver Not Appointed Because of Mere Dissatisfac-

tion With Respect to Corporate Management, 990

c. Appointment of Receiver in Case Where Corporation
Had Been Dissolved, 990

d. Right of Minority Shareholder Upon Dissolution to

Have Corporate Property Sold and Distributed, 990

E. Further as to Form (f Relief, 990

1. Relief Molded to Reach Justice of Case, 990

a. In General, 990

b. Preventive Relief, Accounting, Following Corporate
Property Into Hands of Thii'd Parties, 990

2. Enjoining Directors and Appointing Receiver, 991

3. Relief Does Not Ordinarily Extend to Removal From Cor-

porate Office, 991

4. Compelling Directors to Account, 993

5. Compelling Restoration to Shareholders of What They Have
Lost, 993 '

6. Other Forms of Relief, 992

r. Parties to Such Actions, 993

1. Parties Plaintiff, 993

a. When Single Shareholder May Sue, 993

(i) To Prevent Doing of Ultra Tires or Illegal Act
Injurious to Plaintiff, 993

(ii) Where Right Sought to Be Vindicated Is Personal
to Particular Sha/reholder, 993

(ill) Where Action Is Against Promoter For Fraud
and Deceit, 993

b. When Not Necessary to Join All Shareholders hy

Namie, 993

(i) Where Shareholders Are Numerous and Widely
Scattered, 993

(ii) Where Majority Are in Fraudulent Conspiracy
Against Rights of Minority, 993

(ill) But Plaintiff Must Join hy Name Other Share-

holders Having Common Interest With Him, or

Else Sue Professedly For Them, 994

(iv) Suit Must Be Bona Fide For Those in like
Interest With Plaintiff, 995

c. Any Other Shareholder May Be Joined as Plaintiff, 995

d. Creditor and Shareholder Joining, 995

2. Parties Defendant, 995

a. When Corporation Necessary Party, 995

b. When Corporation Should Be Impleaded as Defend-
ant, 995
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(i) In General, 995

(ii) In Suit to Restrain or Relieve Agavnst Breaches

of Trust hy Directors, 996

(a) In General, 996

(b) Or to Restore to Corporation What It Has
lost Through Such Breaches of Trust, 996

(in) In Contests BePween Sha/reholders am.d Third Per-
sons, 996

(iv) Corporation a Non -Resident, Suit Dismissed, 997

(a) In General, 997

(b) Unless Foreign Corporation Served Try Puh-
lication, 997

(v) Corporation, if Resident, Must Be Served With
Process, 997

(vi) Exception Where Corporation Is Dissolved or in

liquidation, 997

c. When Directors Must Be Made Parties Defendant, 997

(i) In General, 997

(ii) Directors Against Whom Wo Relief Is Sought, 091

(ill) Whether Directors Must Be Joined or May Be
Sued Separately, 997

(iv) Where Action Is at Law to Charge Directors With
Statutory Liability, 998

d. WhetJier Sha/reholders Must Be Made Parties, 998

e. When Third Parties Must Be Joined as Defend-
ants, 998

(i) Rule Stated, 998

(ii) Examples Under This Rule, 999

(hi) Third Parties From Whom Directors Ha/oe

Derived Secret Profit Need Not Be Joined, 999

f. When Shareholders Allowed to Defend For Corporor

tion, 999

(i) In General, 999

(ii) Shareholder May Appear a/nd Defend For Him-
self a/nd Other Shareholders, 999

(hi) Corporation Not Bound hy Decree, 999

(iv) When Sha/reholders Not Allowed to Defend For
Corporation, 1000

g. When Decree Executed Against Those Who Were Not
Pa/rties, 1000

XII. FORMAL EXECDTION OF CORPORATE CONTRACTS, 1000

A. Authority of Corporate Officers and Agents to Execute Con-

tracts, 1000

1. Authorisation hy Shareholders, 1000

2. Authorization hy Board of Directors, 1000

3. Authority to Do Particular Acts Without Express Authori-
zation From Directors, 1001

a. To Employ Counsel, 1001

b. To Sign Promissory Notes, 1001

4. Fadlure of Directors to Enter Their Resolution of
Record, 1001

5. Authorization at Irregular Board Meeting, 1001
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a. In General, 1001

b. Where Corporation Has Received and Retained Benefit

of Tram,saction, 1001

6. Power of Attorney m Fact Must Apjpea/r, 1001

B. Observance of Statutory Formalities, 1001

1. Must Be Observed Unless Construed as Being Directory or

Dispensed With hy Corporate Usage, 1001

a. Rule Stated, 1001

b. Evidence of Corporate Usage Hence Admissible, 1003

c. Usage That Contract Is Complete Although Document
Is Not Delivered, 1003

2. Ride Where Statute Requires Contract to Be in Writ-

ing, 1003

a. In General, 1002

b. Operation of Statute of Frauds, 1003

C. P/enumption of Authority and Regularity of Corporate Acts, 1003

1. Generally, 1003

2. Illustrations of This Principle, 1003

D. Sealed Instruments, 1004

1. Wlie'/h Corporate Seal Necessary and When Not, 1004

a. Ancient Rule That Corporation Can Act- Only by Its

Seal, 1004

b. Gradual Relaxation of Ancient Rule, 1004

(i) In General, 1004

(ii) State of LoM in England With Rega/rd to Corpo-

rate Seals, 1005

c. May Appoint Agents and Confer Authority Upon Them,
Without Use of Its Seal, 1005

d. May Contract Through Agents Duly Authorized by

Corporate Vote, 1006

e. Bound by Simple Contracts, Including Negotiable

Instruments, and by Inplied Coni/racts, Entered
Into by Its Agents, Within Scope of Their

Authority, 1006

f

.

May Act Without Seal Whenever Individual Can, 1006

(i) In General, 1006

(ii) Seal Not Required in Banking Tram,sactn,ons, 1007

(hi) Seal Not Reqiiired in lease, 1008

(iv) Seal Not Required in Agreement to Convey.

land, 1008

(v) Corporation May Accept Deed by Pa/rol, 1008

(vi) Whether Seal Required in Answers in Chancery
Cases, 1008

g. Cannot Act Without Seal Where Natural Persons
Cannot, 1008

(i) In General, 1008

(ii) Cannot Convey or Mortgage Real Property With-

out Seal, 1008

(hi) Cannot Execute Formal Bonds Without Seal, 1009

(a) In General, 1009

(b) Except In States Where Private Seals Are
Not Required, 1009

(iv) Unsealed Bonds, Deeds, Etc., Good in Equity, 1009
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h. Propriety of Using Corporate Seal on Simple Con-

tracts, 1009

i. Power of Corporate Officer Not Increased iy Using
Corporate Seal, 1009

j. Effect of Alteration of Corporate Bond After Issue hj

Affixing Pretended Seal, 1010

k. Unsealed Corporate Obligations Validated hy Ratifi-

cation, 1010

1. Statutory Requirements as to Use of Seal hy Corpora-
tions Must Be Observed, 1010

2. Manner of Executing Sealed Instruments by Corpora-

tions, 1010

a. What Is a Sealed Instrument, 1010

(i) In General, 1010

(ii) Impression Indented Into Bare Paper, 1010

(hi) What Devices A re Good as Corporate Seals, 1011

(iv) What Device When Corporation Has No Seal, 1013

(v) Seal Printed on Instrument by Printer, 1018

(ti) When Device Presumed to Be Corporate Seal, 1013

b. Not Necessary to Recite That Parties Have Affixed
Their Seals, 1013

c. Sealing When Sufficient Without Signing, 1013

d. Manner of Signing Corporate Deeds, 1013

e. Manner of Acknowledging Corporate Deeds, 1013

f. Delivery of Deed by oi' to Corporation, 1015

g. Validity of Deed Signed by Directors or Trustees, 1015

h. Effect of Deed of All Shareholders, lois

i. Power of Attorney to Convey or Mortgage land, 1016

]'. Manner of Executing Deed From Corporation to Its

President, 1016

k. Use of Typewriting in Executing Deeds by Corpora-

tions, 1016

1. Assignment of Choses in Action and of Written Instru-

Tnents, 1016

3. Evidentiary Matters Connected With Corporate Seal, 1016

a. Seals of Private Corporations Not Noticed ludicially,

but Must Be Proved, 1016

b. Instrument Signed by Proper Officers, Presumption
That What Purports to Be Corporate Seal Is

Such, 1017

(i) In General, ion
(ii) Not Necessary to Produce Witness Who Saw Seal

Affixed, 1017

(hi) Not Necessary to Set Out Resolution Adopting
Device as Corporate Seal, 1017

(iv) Effect of Proof That Signers Delivered Instru-

ment as Their Deed, 1017

e. What Seal Proves When Its Authenticity Is Estab-

lished, 1017

(i) In General, 1017

(ii) Is Presumptive Evidence of Authority of Officers

Who Signed, Sealed, and AcTcnmaledged
It, 1018

(a) In General, 1018
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(b) This Presiimption Not Conclusive, 1018

(c) Merely Shifts Burden of Proof, 1019

(d) Presence of Corporate Seal Not Estoppel

Against Coi'poration, 1019

(e) Instrument Need Not Recite Authority to

Edsecute It, 1019

(f) WJiat Evidence Will Overcome This Pre-
sumption, 1019

d. Authority of President to Execute Not Presximed in
Absence of Corporate Seal, 1019

4. WJmI Is Deemed Sufficient Authority to Affix Seal, 1019

a. Authority From Boa/rd of Directors, 1019

b. Formal Power of Attorney Not Necessary, 1030

(i) Resolution Sufficient, 1030

(ii) Authority and Assent of Corporation Inferred
From Facts and Circumstances, 1020

c. Formal Vote of Directors Need Not Be Shown, 1030

5. Conveyances to Corporations, 1,020

a. Not Necessary to Use Word " Successors," 1030

b. Conveyances to Trustees of- Corporations and Associa-
tions, 1031

c. Deed to Corporation Not Duly Created, 1031

d. Deed to Inchoate Corporations, 1023

E. Negotiable Instruments, 1022

1. Whether Affixing Corporate Seal MaTces Such Instrument
Specialty and Desl/roys Its Negotiability, 1033

2. Effect of Failure to Use Negotiable Words, 1033

3. Effect of Order Drawn by Corporation on Its Own Treasurer
or Other Fiscal Officer, 1033

a. In General, 1033

b. Whether Such Instrument Must Be Presented For Pay-
ment and Payment Refused Before Action Cam, Be
Brought TJiereon, 1023

4. Authority to Execute Commercial Paper, 1023

5. Rule of " Undisclosed Principal " Does Not Apply in Case

, of Cmnmercial Paper, 1034

6. Negotiable Instruments How Executed, Indorsed, or Accepted
so as to Bind Corporation and Exonerate Officer or

Agent, 1034

a. Effect of Adding Descriptive Terms, 1024

(i) In GenerOfl, 1024

(ii) Doctrine That This Mode of Signing Lets in

Parol Euidence to Show Who Is Bound, 1025

b. Effect of Direction to Place to Account of Some Com-
pany, 1036

c. Rule Where Name of Corporation Is Set Out in Body
of Instrwment as Party Promising to Pay, 1036

d. Rule Where Note Is Sighted in Corporate Natne With
Name of Agent Following, 1036

e. Exception Where Agent Habitually Signs by His Own
Name as " Agent," 1036

f. Parol Evidence When Admissible to Explain Who Is

Boxmd, 1036



94 [lOCycJ CORPORATIONS

g. When Corporation Estopped to Set Up Informality in
Execution, 1037

h. Forms flelped Out ly Adding Seal of Corpora-
tion, 1037

i. Execution hy Agent ^^For" " On Accoimt" "In
Behalf of" Company, Etc., 1037

]. Notes Executed in Name of Corporation and Signed
hy Agent Officially, 1038

k. Notes and Bills Made to Order of Treasurer, Cashier,

Etc., Import Obligation Payable to Corporation
Which May Maintain Action Thereon, 1028

]. Forms in Which Use of Words" Jointly and Severally"
Are Held to Import Individual Liability, 1038

7. Acceptance ly Corporations, 1039

a. Acceptance hy Corporate Agent in His Own Name, 1039

b. Acceptance iy Bank Cashier, 1030

c. When Accepter of Commercial Paper Personally
Bound, 1030

d. When Accepter of Commercial Paper Not Personally
Liable, 1080

e. Acceptance by President, 1031

8. Indorsement by Corporations, 1031

a. Indorsements by Cashiers of Banks, 1031

b. Indorsements to Bank Cashiers Are Indorsements to

Bank, 1081

F. Pa/rol Contracts by Corporations, 1031

1. Statement of General Doctrine hy Supreme Court of the

United States, 1031

2. Corporations Bound by Parol Engageinents of Their
Authorized Agents Whenever Individual Would Be so

Bound, 1031

3. What Corporate Acts Provable by Parol Evidence, 1083

a. General Statement of Doctrine, 1033

b. Fact That Written Order Was Rescinded Provable by
Parol, 1032

c. Corporation When Bound by Verbal Order of Majority

of Directors, 1033

d. This Doctrine Illustrated by Case of Parol Contracts

of Insurance, 1033

e. Written Appointment of Corporate Officers Not Neces-

sary, but Appointment May Be Proved by Pa/rol

Evidence and by Circumstances, 1033

(i) In General, 1033

(ii) Approval of Bond of Corporate Officer May Be
Shown by Parol, 1033

(hi) Both Appointment and Authorisation Provable hy

Parol, 1033

(a) In General, 1033

(b) May Confer Authority by Parol to Draw
Bills of Exchange, 1033

G. Implied Contracts of Corporations, 1034

1. Corporation Subject to Same Implications as Natural Per-
sons, 1034

a. In General, 1034
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(i) Rule Stated, 1034

(ii) Assumpsit Lies on Implied Contracts, Recovery
Upon QuamMm Meruit, 1034

(a) In General, 1034

(b) Assumpsit For Use and Occupation, 1034

(o) Assumpsit For Value of Services, 1034

(1) In General, 1034

(2) Action Supported hy Circumstantial

Evidence, 1035

(3) Or hy Proof of Ratification, 1035

b. Implied Contract to Repay Money Advanced to Pay
'Corporate Debts, 1035

c. Contract Implied Where Statute Requires It to Be in
Writing, 1035

d. Rule Validates Informal Contracts After They Have
Been Executed, 1035

e. Rule Requires That Corporate Vote Shall Be Sometimes
Presumed, 1035

2. When Contract to Pay For Services or Property Will Be
Implied on Part of Corporation in Favor of Director or

Officer, 1035

3. Contract Ca/ivnot Be Implied Where Corporation Had No
Power to Make Express Contract, 1036

4. Contract Cannot Be Implied Contrary to Express Agree-
m.ent, 1036

5. Contract Cannot Be Implied in Favor of Corporation
Against State, 1036

H. Manner of Executing Written Instruments so as to Charge Corpo-

ration a/nd Discharge Signers, and Vice Versa, 1036

1. Generally, 1036

2. General Grounds of Personal liability of Agent in Execut-

ing Contracts For C&rporation, 1036

3. When Neither Corporation Nor Agent Bound, 1037

4. Manner of Executing Sealed Instruments so as to Bind Cor-

poration a/iid Exonerate Agent, 1037

a. Siich Instruments Must Be Executed in Name of Cor-

poration, 1037

(i) Rule Stated, 1037

(ii) Illustrations of Rule, 1038

(hi) Exceptions to Rule, 1038

(a) Instrument Executed hy Agent Under His
Seal Enforced as Simple Contract of Cor-

poration, 1038

(b) Sealed Instrumient Executed hy Agent in

His Own Name Enforced in Equity
Against Corporation, 1038

(iv) Sealed Instrument Executed hy Agent in His Own
Na/me Enforced Against Him Personally

and Descriptive Words Regarded as Sur-
plusage, 1039

(a) In General, 1039

(b) Forms Held to Be Not Deed of Corporation

hut of Agent Signing, 1039
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b. Disposition to Relax Formal omd Rigid Common -La/w

Requirements so as to Effectuate Intent of
Parties, 1040

(i) In General, 1040

(ii) When Body of Contract Will Control SignatAire

and Seal, 1040

(hi) Cases Where Neither Corporation Nor Agent
Bound, 1040

(it) Where Contract Is For Exclusive Benefit of Corpo-

ration, 1040

c. Agent Not Bound Where He Does Not Personally

Promise or Covenant, Provided Corporation Is Dis-

closed, 1041

d. Statutes C%iring Informalities in Executing Sealed

Instruments, 1041

e. What Form of Words Appropriate to Show That It Is

Deed of Corporation, 1042

f. Seal Must Appear to Be Seal of Corporation, and
How, 1043

g. Effect of Sealing With Private Seals of Signers, 1043

(i) In General, 1043

(ii) What if Corporation Has No Seal, 1043

h. Effect of Affixing Seal Several Times, 1043

i. Corporate Deed Defectively Executed May Create Color

of Title, 1043

j. Sufficient if It Appears in Body of Instrument That
Corporation Is ConPracting Party, 1043

5. Manner of Executing Promissory Notes so as to Bind Corpo-

ration and Exonerate Agent Signing Them, 1043

a. The One Safe and Proper Way in Which to Execute

Such Instruments, 1043

b. Manner of Signing Such Instruments, 1043

(i) Proper Manner, 1043

(ii) When Signed so as to Be Obligation of Agent, 1044

(hi) When Official Designation Added to Signature

Rejected as Surplusage, 1044

(iv) Rule Where Person Signing Promises "as
Trustee," 1045

6. Manner of Drawing Bills of Exchange so as to Charge Cor-

poration and Exonerate Agent, 1045

a. Rule Stated, 1045

(i) In General, 1045

(ii) Senseless Illustrations Where Agent Was Held
Personally liable. Although Bill Showed I'hat

Corporation Was Intended to Be Bound, 1045

b. More Liberal Rule Exonerating Agent Drawing Bill,

or Else Admitting Parol Evidence to Explain Intent

of Parties, 1046
^

c. Effect of Direction in Bill of Exchange to Charge to

Account of Corporation, 1046

(i) Generally Binds Corporation, 1046

(ii) Especially Where Name of Corporation Appears
in Heading of Bill, Although Nowhere
Else, 1047
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7. Manner of Indorsing Commercial Pa/per hy Corpora-

tions, 1047

a. Rule That Indorsement in Name of Agent Rinds Agent
and Words Indicabmg Agency Rejected as Sur-

plusage, 1047

b. Contrary Rule Which Oi/oes Effect to Such Words of
Description, 1047

c. Rule Where Corporation Is Designated as Payee and
Note Is Indorsed hy Proper Officer, 1048

d. Bills of Exchange Drawn Pa/yable to, a/nd Indorsed hy,

Person Designated as " Cashier" 1048

e. Comrnercial Paper of Other Than Banking Corpora-

tions Indorsed hy Name of Agent Only, 1048

8. Manner of Executing Other Svmple Contracts so as to Bind
Corporations a/nd Discharge Agents Who Sign
Them, 1049

a. Rule Relating to Execution of Promissory Notes
Applied With Respect to Ordina/ry Written Obliga-

tions Not Under Seal, 1049

b. Corporation Not Bovm.d if Not Mentioned in Any
Way, 1049

c. Officer Signing Is Liable Unless Corporation Is Men-
tioned, 1049

d. Officer Liable Unless Instrument in Form Distinctly

Indicates That It Is Cont/ract of Corporation, 1049

e. Officer Liable Where Instruinent Runs in Namie of
Signer, a/nd Is Signed With Addition Designating
His Agency, 1049

f. Yiew That Officer Not Liable Where He Indicates in

Signature That It Is Cont/ract o/" Corporation, 1049

g. Contracts Running in Personal Pronoun of First Per-
son, or in Name of Individual Signing Them, 1050

h. Cases of Informal Execution Where Corporation Was
Held Bound, 1050

9. Admissibility of Parol Evidence to Show Which Party Is

Bound, 1050

a. In General, Not Admitted, 1050

b. Circumstances Under Which Pa/rol Evidence
Admitted, 1050

(i) In General, 1050
,

(ii) Rule Applicable to Negotiable Instruments, 1051

(hi) Rule Applicable to Sealed Instruments, 1051

(iv) Rule Restrained to Latent Ambiguities, 1051

(t) Necessary Also to Show Power and Authority to

Execute Contract, 1051

(vi) Pa/rol Evidence Admissible to Charge Undis-

closed Principal, 1051

(vii) Parol Evidence With Reject to Usage of Corpo-

ration With Reference to Which Contract Was
Made, 1053

(viii) Pa/rol Evidence to Explain Misnomer of Corpo-

ration in Written Contract, 1953

(a) In General, 1053



98 [lOCycJ CORPORATIONS

(b) Rule Where Corporation Makes ConPract

and Then Changes Its Name, 1053

10. Promise to President and Directors Is Promise to Corpo-
ration, 1053

11. Whether Grant, License, or Sale to IndiAiiduals Who After-
ward Form Corporation Inures to Corporation, 1053

12. Informal Instruments May Be EffeoPioal to Convey Person-
alty, h^ot Not Really, 1053

XIII. NOTICE TO CORPORATIONS, 1053

A. What Is Notice to Corporation, 1053

1. General Statement of Doct/rine, 1053

2. Corporation Can Ha/ve Only Constructive Notice, 1053

3. Notice to Agent of Corporation When Acting Officially Is

Notice to Corporation, 1054

a. Rule Stated, 1054

b. Knowledge Must Reach AgentWhile Acting For Prin-
cipal, 1054

(i) In General, 1054

(ii) But Not Necessary in All Cases That Agent
Should Be so Acting, 1054

(a) In General, 1054

(b) Knowledge Acquired hy Agent, Short Time
^

Before Agency Begv/n, 1055

(in) Knowledge Acqui/red iy Corporate Agent When in

Act of Defrauding Third Person, 1055

(iv) Knowledge Possessed lyy Corporate Agent When
Engaged in Conspiracy to Defraud Sis Own
Principal and an Innocent Third Party, 1056

4. Notice Must Be to Agent Whose Duty It Is Either to Act on
Information or to Communicate It to Corporation, 1056

5. Notice to Corporate Officer Who Is Also Agent of Pa/rty Giv-

ing Notice, 1056

a. When Such Notice Effected, 1056

b. A Question of Fact, 1056

6. Notice to One Agent Imputable to Corporation Through
Another Agent, 1057

a. In General, 1057

b. Notice to Improper Agent, lyy Him Communicated to

Proper Agent, 1057

7. Notice to Single Director, 1057

a. When Officially Engaged at Place of Business of Cor-

poration, 1057

(i) In General, 1057

(ii) Existence of Knowledge in Single Director While
Sitting in Board, 1057

(ill) Notice to Corporation of Frauds Practised hy
Single Directors Against Third Per-
sons, 1057

(a) In General, 1057

(b) What if Bank Director Receives Note For
Discount and Procures It to Be Dis-
counted For Himself, 1057
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(iv) When Single Director Is Deemed to Be Engaged
in Business For Corporation, 1058

b. JVotice to Single Director Not Officially Engaged, 1058

(i) In General, 1058

(ii) Newspaper PvMication of Dissolution of Pa/rtner-

ship Accidentally Reaching Bamik Director, 1058

(hi) Knowledge Possessed hy Director Who Pa/rtioi-

pated in Discoimting Note, 1058

(iv) Knowledge Possessed hy Attorney, Who Was Also
Trustee of Bank, of Existence of Umrecorded
Deed, 1059

(v) Knowledge Acquired hy Di/rector From Any
Sov/rce am,d Stated hy Him Before Boa/rd, 1059

(vi) When New Corporation Is Affected With Knowl-
edge Possessed hy Its Promoter With Respect to

Title to Lands Which He Conveys to It, 1059

8. Facts Which Director Ought to Know Imputahle to Corpo-
ration, 1059

9. Notice to or Knowledge of Particular Officers of Corpora-
tions, 1059

a. Notice to President, 1059

b. Notice to Cashier of Bamk, 1060

c. Notice to Various Special Agents— Treasurer, 1060

d. Notice to Mere Servant or Clerk, 1060

10. Notice to Mere Shareholder, 1061

11. Notice to Corporations of Defects in Their Works Which
They Are Bownd to Repair, 1061

12. Notice to Corporation Taking NegoUable Paper, 1061

13. Ci/Fcumstances Putting Corporation Upon Inquvry, 1061

14. Notice to Corporation Whether Question of Law or
Fact, 1061

15. Evidence of Notice to Corporate Officer, 1062

16. Other Holdings Relating to Notice to Corporations, 1062

B. What Is Not Notice to Corporation, 1062

1. Notice Com,m,unicated to Agent Before Agency Begvm,, 1063

2. Whether Corporation Continues to Be Affected With Knowl-
edge of Fact Communicated to It hy Its Agent After
Agent Has Been Superseded hy Another Agent, 1063

3. Knowledge Acquired hy Corporate Officers or Agents in Their
Own Private Affairs, 1063

a. In General, 1063

b. Unless Knowledge Previously Acquired Was Present in
His Mind at Time of Tramsacl/ion, 1063

i. Knowledge Acquired hy Officer or Agent While Acting For
Himself and Admersely to Corporation, 1063

a. In General, 1063

b. Rule Applies Where Officer Is Acting For Himself in
Transaction With Corporation, 1063

5. Notice of Facts Which Officer or Agent Is Interested in Con-

cealing From Corporation, 1064

6. When Corporation Affected With Notice of Private Dealings
Between Officer's ami Third Persons, 1064

7. Where Person Receiving Notice Is Director in Two Corpo-

rations, 1065
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8. Rule Where Corporate Officer Agrees Not to Corrnnunioate

Notice, 1065

XIV. ESTOPPELS WITH RESPECT TO CORPORATIONS, 1065
,

A. Estoppels In Pais Operate Agavrnt Corporations Same as Against
Individuals, 1065

B. Operation amd Effect of Such Estoppels, 1065

1. Prevent Denial of Validity o/" Corporate Organization, 1065

a. In General, 1065

b. Prevent De Facto Corporation From Repudiating Its

Contracts After Dissolving and ReorganiziMg, 1066

2. Yalidate Cont/racts Entered Into hy Corporations Without
Authority of Shareholders, 1066

3. Yalidate Acts of Corporations on Ground of Acquiescence
hy Shareholders, 1066

4. Prevent Corporation From Denying That Sha/res Had Been
- Fully Paid Up, Where Share Certificate Recites

That They Have Been Fully Paid, 1066

a. In General, 1066

b. Shareholders in like Manner Estopped, 1066

3. Prevent Corporation From Setting Up Want of Power in

Its Officers to Make Contract, 1066

6. Prevent Corporation From Repudiating Acts of Its Officers

or Agents Within Apparent Sccpe of Their Powers, 1067

7. Validate Acts of De Facto Officers, 1067

8. Work Release of Shareholders Whose Rights Have Been
Repudiated hy Corporation, 1067

9. Prevent Corporation From Denying Integrity of Its Own
, Records as Against Innocent Third Persons, 1067

10. Prevent It From Dervyi/ng Validity of Provisions of Its

Charter, 1067

11. Prevent It From, Repudiating Unauthorized Contract, After
Accepting Benefits Thereunder, 1067

a. In General, 1067

b. Prevent Corporation From Pleading Ultra Vires, 1068

c. Prevent Corporation From Repudiati/ng Engagements

of Its Promoters, 1068

12. No Record of Corporate Assent Necessary, 1068

13. Operate in Various Other Ways, 1068

C. Wai/Der of Rights hy Corporation, 1068

D. When Corporation Estopped hy Acts of Its Officers in Procuring
New Legislation, 1069

XV. RATIFICATION BY CORPORATIONS, 1069

A. Power to Ratify, 1069

1. Corporation May Ratify Act Which It Might Ha/oe Done in

First Instance, 1069

a. Rule Stated, 1069

b. Corporation Cannot Ratify Contract Which It HadNo
Power to Make, 1070

c. Corporate Officers or Agents Cannot Ratify Contract

Which They Had No Power to Make, 1070

d. When De Facto Officers May Ratify, 1070

e. Power to Ratify Unauthorized Submission to Arbitra-
tion, 1070
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2. Ratification of Contracts Made hy Promoters Prior to

Organization of Corporation, 1071

a. In General, 1071

b. When Actions Maintavnable Agadnsi Corporation on
Contracts so Ratified, 1071

c. Evidence of Ratification of Contracts of Promoters, 1073

3. Ratification of Contracts Made With Predecessor Corpora-
tion, 1073

4. Adoption hy Corporation of Contracts Made hy Precedent
Partnership, 1073

5. Ratification Must Be in Whole and Not in Pa/rt, 1073

B. Body That Can Ratify, 1073

1. Any Body or Agency That Could Ha/ve Acted in First
Instance, 1073

2. Ratification hy Managing Agent, 1073

3. Ratification hy Vice -President, 1073

4. Ratification hy RaiVway Svpervntendent, 1073

5. Ratification hy Attorney, 1073

6. Ratification hy Board of Directors or Trustees, 1073

a. In General, 1073

b. Of Contra^ Made hy President, 1073

c. When Outside State, 1073

d. May Ratify Any Act Which They Could Same Pone
Originally, 1073

e. Must Take Place on Full Knowledge, 1073

f. What Corporate Body Camnot Ratify, 1073

7. Ratifiication hy Sha/reholders, 1078

a. Informed or Unauthorized Acts May Be Cured hy Such
Ratification, 1073

(i) In General, 1073

(ii) What Acts May Be so Ratified, 1073

(a) In General, 1073

(b) Constituent Acts, 1078

(c) Acts Done hy Boa/rd of Directors Not la/w-

fulhf Constituted, 1074

(d) Acts Done hy Officers Who Are Such De
Facto hut Not De Jure, 1074

(e) Irregular or Unauthorized Transfers,
Assignments, or Encumbram,ces of Cor-

porate Property, 1074

(f) Contracts Between Corporation and Its

Directors, Which Corporation Is

Entitled to Avoid, 1074

(1) In General, 1074

(2) Ratification hy Shareholders Who Are
Interested in Contract, 1074

b. Ratification hy Formal Action at Shareholders'' Meet-
i/ngs, 1074

c. Ratification hy Express Assent, Although Not Formally
Evidenced, 1074

d. Ratifijcati&n, hy Execution of Instrument of Ratification

hy All Shareholders, 1075

e. Ratification hy Acquiescence, Laehes, or Svpineness of
Shareholders, 1075
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f. Corporate Action Taken With Proviso That It Be
Ratified hy Shareholders, 1075

g. When Need Not Be hy Unanimous Consent of Share-

holders, 1075

h. Effect of Ratification hy Shareholders, 1075

C. Mwnner of Ratifying and Evidence of Ratification, 1075
' 1. Written Instruments— Doctrine That Written Instrument

Defectively Executed Cam, Be Ratified Onl/y hy Instru-

ment of Equal Dignity, 1075

2. Ratifi/cation hy Acts am,d Neglects In Pais, 1076

a. By Acquiescence After Knowledge, 1076

b. By Failing to Disawow Promptly After Knowledge, 1077

c. By EaiUng to Dissent Within Reasonable Time, 1077

(i) In General, 1077

(ii) Whether Reasonableness of Ti/me Is Question of
Fact or Law, 1077

d. Doctrine That Silence After Knowledge Is Merely
Presum/ptme Evidence of Ratification, 1078

e. Ratification hy Receiving and Retaining Benefit of
Yddahle Transaction After Knowledge, 1078

f. Ratification Cam, Take Place Only With Full Knowl-
edge, 1079

(i) In General, 1079

(ii) This Means Knowledge of Facts, Not of
Law, 1079

(ill) Knowledge of Board of Directors When
Necessa/ry, 1079

(a) In General, 1079

(b) Sow Fa/r Knowledge of Directors Pre-
sumed, 1079

(1) In General, 1079

(2) This Presumption When Denied
With Reject to Ministerial

Officers, 1080

(c) Knowledge of Single Director or Trus-
tee, 1080

(d) Knowledge of President, Although
Director or Trustee, 1080

3. Ratification of Acts of Intermeddling Strangers, 1080

4. Ratification Presumed on Slight Evidence Where Act Is

Beneficial, 1080

5. So Where There Mas Been Merely Deviation or Informality
in Mode of Executing Power, 1081

6. What Acts Will Be Ratifijcation Where Transaction Is
Formally Reported, 1081

a. In General, 1081

b. Formal Ratification Not Necessary in Case of Loss of
Instrument, 1081

7. Ratification hy Part Payment, 1081

8. Ratifijcation of Voidable Contract hy SetMn,g Accounts
Thereunder, 1081

9. Evidence Tending to Show Ratification, 1081

10. Facts Not Amounting to Ratification, 1083

D. J^ect of Ratification, 1088
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1. Equwalent to Anteoedmit Authority, 1083

2. Estops Corporation, 1083

a. In General, 1083

b. Prevents Subsequent Rescission Where Other Party
Cannot Re Put In Statu Quo, 1083

3. Validates Defective Execution of Corporate Powers, 1088

a. In Oeneral, 1083

« b. Validates Contracts Mot Made im, Writing as Required
ly Statute, 1083

c. Validates Instrument Executed Without Corporate
Seal, 1084

d. Validates Defective Acknowledgment of Deed, 1084

4. Supplies Want of Precedent Power, 1084

'a. In General, 1084

t). Validates Ea/iVare to Confer Precedent Power in Regu-
la/r Manner, 1084

c. Rut Does Not Create Presvmvption of Want of Antece-
dent Authority, 1085

5. Does Not Affect Intervening Rights of Third Persons, 1085

6. Successive Ratifications Fv/rnish Evidence of General
Authority to Make Simila/r Contracts, 1085

XVI. FRANCHISES, PRIVILEGES, AND EXEMPTIONS, 1085

A. Nature of Franchises in General, 1085

1. What Is a Eranchise, 1085

a. In General, 1085

b. Distinction Retween Franchises and licenses Granted
hy Municipal Corporations, 1085

c. Distinction Beiwoe&n, Fra/nchise and Mere Personal
Privilege, 1086

d. Whether Vests in Corporation or in Individuals Who
Compose It, 1086

2. Whether Existence of Fra/nchise Cam, Re Challerhged Collat-

erally, 1086

a. Where Corporation Affirmatively Asserts F'ranchise or

Privilege, 1086

b. Where Individuals Assert Rights Against Corpora-
tion, 1086

3. Whether Corporate Franchise Is Divisible, 1087

4. Whether Corporation Organized Under General Laws
Can Receive Additional Franchises Through Special
Laws, 1087

5. Forfeiture and Revocation of Franchise, 1087

a. Cam, Be Forfeited Only by Sovereign Power, 1087

(i) Li General, 1087

(n) Exception Where Fra/nchise Is Granted on Con-
dition of Being Exercised Within Stated
Time, 1087

b. Under General Pow&r to Alter, Revoke, or Repeal, 1087

c. Forfeiture of Franchise Does Not Work Escheat of
Property, 1088

d. WoAAier by State of Right to Forfeit Franchise, 1088

6. Acquisition of New Fra/nchise, 1088

7. Duration of Franchises, 1088



104 [lOCycJ CORPORATIONS

a. In General, 1088

b. Lwpse of Frcmchise hy Non- User, 1088

B. Construction of Grants of Franchises, 1088

1. Grcmts of Franchises Strictly Construed, 1088

a. In General, 1088

b. But Const/rued According to Plavn Meanim^ of Plain
Words, 1088

c. Not Construed as Extending to Foreign Corjpora-

tions, 1089

2. Proviso Not Construed so as to Defeat Grant, 1089

3. Gra/nts of Franchises Not Construed as Exclusive, 1089

a. In General, 1089

b. Gram,t of Fram,ehise of Toll-Bridge Not Impaired hy
Grant of Franchise For Railway Bridge, 1089

C. Vendibility of Corporate Franchises, 1090

1. Fra/nchise of Being Corporation Not Alienable, 1090

2. Framchises of Corporations Ha/oing Public Duties to Per-
form Not Alienable, 1090

a. In General, 1090 '

b. Franchise of Constructing and Operating RaiVway Not
Alienable, 1091

(i) In General, 1091

(ii) But Railway Company Remains liable For Torts

of Saccessor Compomy, 1091

(ni) Remcmis Liable to Perform Its Contracts, 1091

(a) In General, 1091

(b) B'*^i Successor Corporation Also Liable, 1091

(iv) But RaMway Company May Alienate Its Personal-

Property Not Necessary For Performance of
Its Public Duties, 1093

(v) Power of Rail/way Company to Transfer Its Fran-
chise to Operate Line of Telegraph, 1093

c. Gaslight Company Cannot so Alienate Its Fran-
chises, 1092

d. No Power to Lease Property and Franchises Dedicated
to Public Duties, 1093

(i) In General, 1093

(ii) Railway Company Cannot Lease Its Property
and Franchises Without Legislative Authori-
zation, 1093

(in) Such Leases May Be Abandoned at Any Time
Before Fully Executed, 1093

3. Transferring Corporate Franchises to Foreign Corpora-

tion, 1093

4. Legislature May Authorize Alienation of Franchises, 1093

a. In General, 1093

b. May Ratify Such an Act, 1093

c. Legislative Power to Sell Includes Power to Mort-
gage, 1094

5. Judicial Sale of Corporate Franchises, 1094

a. Corporate Franchises Not Vendible Under Execu-

tion, 1094

b. What Franchises ofRail/way Company Pass by Judicial

Sale, 1094
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c. What Special 'Immunities Do Not Pass to Purchasing
Company Orgam,ized Under Existing Laws, 1094

6. Whether Portion of Franchise of Rail/way Corporation Cam,

Be Alienated, 1094

7. Whether Corporate Fram,chise Cam, Be Transferred to Indi-
vidual, 1094

8. Power of Corporation to Purchase Machtsvue Franchise
From Individual, 1094

9. Sale of Yendible Franchises of Corporation Does Not Work
Dissolution, 1095

10. Transfer ofFranchises of Corporation hy Its Members Trans-
ferring All Their Shares, 1095

11. After Unlawful Assignment, Franchises Annulled Only iy
State, 1095

12. Property Necessa/ry to Possession and Enjoyment of Inalien-
able Franchises Is Not Alienable, 1095

13. All Other Corporate Property Alienable, 1095

XVII. Corporate powers and doctrine of ultra vires, looe

A. Corporate Powers in General, 1096

1. No Powers Except Those Expressly Granted or Necessa/riVy

Implied, 1096

a. In General, 1096

b. Or Incidental to Its Existence, 1096

(i) In General, 1096

(ii) What Is Meant hy Incidental Power, 1096

(in) What Is Meant by Implied Power, 1097

(iv) In Executing Express Powers May Use Any
Means Reasonably Adapted to Ends, 1097

(v) Mode of Exercising Eapress Powers May Be
Va/ried by Custom, 1097

(a) In General, 1097

(b) But Custom or Usage Cannot Ya/ry Express
Cont/racts, 1097

c. What Powers Possessed by Necessary Implication, 1097

d. Possess Implied Powers to Do Whatever Is Necessary
to Effectuate Express Powers, 1098

(i) In General, 1098

(ii) Examples of These Powers, 1098

e. Subject to Same Inferences and Intendments as Natural
Persons, 1099

f. Subject to Same Restraints as Natural Persons, 1099

2. Can Do No Acts Not Authorised by Charter or Governing
Statute, 1099

3. Meld to Reasonable Exercise of Their Powers, 1099

4. limits of Power to Make and Take Contracts, 1099

5. Powers ofDe Facto Corporations, 1100

B. Financial Powers, 1100

1. Implied Financial Powers, 1100

a. General Principles Stated, 1100

b. Implied Power to Borrow Money, 1101

(i) In General, 1101

(n) Scope and Extent of Power, 1102
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(ill) Possess This Power as an Incidental, and Not
as a Principal, Power, Unless Expressly

Granted, 1102

(iv) I'o What Corporations This Power Ascribed, 1103

(v) Construction of Cha/rters Conferring wnd Exclud-
ing This Power, 1103

(vi) Const/ruction of Constitutional and Statutory Pro-
visions Limiting Power of Corporations With
Respect to Creation of Debts, 1103

(vii) Rights of Creditors Where Pebts Are Created in

Excess of Statutory Limit, 1104

(viii) Power of Officers to Borrow For Compa/ny, 1104

(ix) When JSTot Necessary to Show That Corporation

Received Benefit of Money Loomed to It, 1105

2. Power of Corporations to Lend Out Their Fwnds, 1105

a. In General, 1105

b. Power to Lend Financial Aid to Customer, 1105

c. Cha/rters Tinder Which Power to Lend Out Their Funds
Is Denied, 1105

d. Power to Lend on Particular Securities, 1106

e. Doctrvne That Corporation, Cannot Recover on Security

Taken For Illegal Loan, 1106

f. But Can Recover Money Back in Action For Money
Had and Received, 1106

g. Power to Assign Securities Qi/oen For Loans, 1107

h. Statutory Power to Raise Money by Means of Lottery,

When Exhausted, 1107

3. Power to Lay Taxes, 1107

4. Power to Hold Shares in Other Corporations, 1107

a. In General, 1107

b. Such Pv/rchases Void When Resorted to For Purpose
of Enabling One Corporation to Control

Another, 1108

(i) In General, 1108

(n) Yoid Tinder Federal Anti -Trust Law, 1108

c. Legislature May Authorize Sach Pu/rchases, 1108

6. Power of Corporation to Own Its Own Shares, 1109

6. Usury by Corporations, 1109

7. Power to Become Surety For, or Lend Credit To, Another
Person or Corporation, 1109

a. In General, 1109

b. To What Corporations This Power Denied, 1109

c. Exceptions to Rule Which Denies This Power, lllO

d. Power to Assume Debts of Precedent Partnership or

Individual, 1111

C. Powers Relating to Commercial Paper Other Than Bonds, 1111

1. Implied Power to Issue Negotiable Paper, 1111

a. In General, 1111

b. What This Power Includes, 1112

c. To What Corporations This Power Has Been
Ascribed, 1113

d. No Such Implied Power Under English Law, 1113
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2. Distinction Between Want of Power to Issue Nego-
tiaMe Instruments and Irregularities in Exercise of
Pov)er, 1113

3. Extent to Which TJltra Vires Commercial Paper Is Good in
Somds of Innocent Purchasers For Value, 1114

a. In General, 1114

b. Where There Is Entire Wamt of Power, Instrument Is
Not Made Good hy Being Transferred to Bona Fide
Purchaser, 1114

c. Where There Is General Power Erroneously Exercised
in Particular Instance, 1114

4. Power With Bespect to Accommodation Paper, 1115

a. No Power to Make, Indorse, or Accept For Acconmio-
dation, 1115

(i) In General, 1115

(ii) Fken For Consideration Paid Therefor, 1115

(ill) Officers of Corporations Home No Such
Power, 1115

b. May Indorse to Assist Customers, 1115

c. Such Paper Good in Hands ofIrmocent Purchaser For
Value Before Maturity, ills

5. Presumption of Validity of Commercial Paper Issued or
Recevoed hy Corporations, 1116

6. Distvnction Between Ultra Vires and Prohibited Convmer-
cial Paper, 1116

a. In General, 1116

b. Rule Where Statute Provides Other Penalties and
Sam^tions, 1117

c. Such Statutes Bo Not Pr&uent Recovery Upon Quan-
tum Meruit, 1117

7. BistiMction Between Power to Contract Debts andPower to

Give Instrument by Which It Is Evidenced, 1117

8. Issuing Notes or Scrip Intended to Circulate as Money, 1117

9. Authority of Officers of Corporations to Execute Commercial
Paper, 1118

a. In General, 1118

b. How Such Authority Proved, 1118

10. Power of Corporation to Tahe Negotiable Securities, 1118

a. In General, 1118

b. May Take Notes in Settlement of Share Subscrip-

tions, 1119

c. Other Illustrations of This Power, 1119

d. Doctrvne That Corporation May Recover Funds so

Expended on Common Coimt, 1119

e. Power to Purchase a/nd Discount Bills in Other States

and Places, 1119

11. Distinctimi Between Power to Purchase and Power to Dis-
count Coinmercial Paper, 1119

12. Power of Corporations to Assign and Transfer Commercial
Paper, 1119

a. In General, 1119

b. Authority of Corporate Officers ^o Indorse and Trans-

fer, 1130
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c. Assignments and Indorsements, How Made so as to

Bind Corporation, 1120

d. Consequences of Assignments of Commercial Pamper hy
Corporations, 1121

e. Ziiabilities Incurred hy Corporation as Indorser, 1121

f. Liabilities of Indorsers of Ultra Yi/res Paper, 1123

13. Draft Drawn hy One Officer of Corporation Upon
Another, 1133

D. Powers Relating to Ownership amd Transfer of Property, 1123

1. Pow&r to TaTce amd Hold Land and Transmit Title

Thereto, 1123

a. In General, 1133

(i) This Power at Com/mon La/w, 1132

(ii) Effect of Statutes of MortrniOMh, 1133

(hi) Cammat Take and Hold Lamd For Purposes
Foreign to Their Creation, 1133

(it) Constitutional and Statutory Restrictions Upo^h

Power to Take and Hold Land, 1138

(v) Construction of Enabling Statutes, 1124

(vi) Whether Exclusion of Power to Hold Excludes
Power to Take, 1135

(vii) Power to Hold Property in Trust, 1125

b. Power of Various Corporations to Take and Hold
Land, 1125

(i) Hanking Corporatiions, 1125

(ii) Real Estate Corporations, 1135

(hi) Yarious Other Corporations Not Treated In
Extenso in This Article, 1125 •

c. Modes hy Which Corporations May Acquire Lamd, 1126

(i) Whether Corporation Can Acquire Land Except
hy Deed, 1136

(ii) Power to Take Land For Purpose of Saving
Deht, 1136

(ill) Power to Acquire iMnd hy Purchase at Judicial
Sale, 1126

(iv) Power to Take Land hy Mortgage, 1127

(v) Power to Take Land hy Devise, 1127

(a) In General, 1127

(b) Operation of Statutes of Wills Upon This
Power, 1127

(o) Devises to Foreign Corporations, 1137

(1) Validity Depends Upon Lex Rei
SitcB, 1137

(2) Rule Where Statute Law of State Cre-

ating Corporation Disables It From
Taking Land hy Devise, 1137

(3) Statutes Limiting Amount of Land
Which Person Cam, Devise to Corpo-
ration Have JVo Extraterritorial

Operation, 1138

(4) This Power in Foreign Corporations,
When Presumed, 1138

(d) Devises to United States, 1128^

(e) Whether Power to Take hy Purchase Includes
Power to Take hy Devise, 1128
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(f) Devises to Corporations Where Their Stat-

utory Limit Has Been Reached, 1129

(g) Devise Good Up to Statutory Limit, 1129

(h) Operation of Statutes Curing Incapacity

of Corporations to Talee Tyy Devise or
Bequest, 1129

(i) Change of Rule hy Legislature Does Not
Operate Upon Previous Devises, 1139

(j) Devise to Corporation Where There Are Two
Corporations of Same Namie, 1130

(k) Poioer to Take " Subscriptions " or " Coti-

triiutions" Does Not Include Power to

Take hy Devise, 1180

(l) Doctrine of Equitable Conversion Wliere

Corporation Is Not Capable of Tahi/ng
Lamd hy Devise, 1130

d. Statutory Limits Upon Amount of Land Which May
Be Taken Other Than hy Devise, 1130

(i) In General, 1130

(ii) Evasion of Such Statutes hy Taking Land in
Na/me of Another as Trustee, 1131

e. What Estate in Lands Corporation May Take, 1131

(i) Fee Simple or Deterrnvnahle Fee, 1131

(ii) Statutes and Charters Under Which Corporation
Takes Fee Simple, 1131

(hi) Power to Take Land as Joint Tenant or Tenant
in Comm,on, 1132

(iv) Power to Take Land hy Statutory Investiture, 1133

(a) In General, 1183

(b) Legislative Intent so to Devolve Title Must
Be Clea/r, 1132

f. Limitation of Power of Corporations to Take and Hold
Land as Determined hy Purposes of Their Exist-

ence, 1138

g. Power of Corporation ' to Hold Land Not Questioned
Collaterally, hut Only hy State, 1133

(i) Rule Stated, 1133

(a) In General, 1183

(b) As Where Statute Lam Prohibits Foreign
Corporations From Acquiring Land
Beymid Prescribed Amount, 1134

(ii) Rule Prevents Title of Corporation From Being
Assailed by Its Grantor, 1134

(in) Rule Enables Corporations to Recover Against
Trespassers, 1135

(iv) Rule Enables Corporation to Pass Good Title to

Its Grantee, 1185

(v) Rule Prevents Private Persons From Question-

ing Validity of Conveyance hy or to Corpo-

ration, 1135

(ti) Rule Applies Where Corporation May, Under
Certain Circumstances, Acquire and Hold
Land, 1185
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(vii) Rule Does Not Ajpply Where Corporation Is Seek-

ing to Acquire Land Which It Has No Power
to Acqiii/re and Hold, 1135

li. Presumption in Famor of Power of Corporation to

Take and Hold Lam,d, 1135

i. In Case of Grants of Land to Corporations Before
Being Organized, Acceptance Pres'umed, 1136

(i) In General, 1136

(ii) Circumstances Under Which Yendor Becomes
Trustee of Title For Pv/rchaser, 1136

j. Corweya/nces to Non-Existent and De Facto Corpora-

tions, 1136

(i) In General, 1136

(ii) Rescission and Ca/ficellation of Conveyances of
Land to Corporation Not Empowered to

Take and Hold, 1187

(a) Ln General, 1137

(b) Cases Where Such Rescissions am,d Cancella-

tions Have Been Permitted, 1137

(c) No Rescission on Ground That La/nd Is
Being Used For Unauthorized Pur-
pose, 1137

(d) No Rescission on Ground That Grantee
Corporation Is Non-Existent, 1137

(e) This Estoppel Works Also Agadnst Corpora-
tion, 1138

k. Power of Alienation or Disposition, 1138

(i) In General, 1138

(ii) Power to Sell and Dispose ofAll Its Property, 1138

1. Power of Fo7'eign Corporations to Take am,d Hold
Land, 1139

m. Estoppels With Respect to Corporate Acquisition and
Ownership of Lamd, 1139

2. Power to Take, Hold, am,d Transfer Personal Property, 1139

a. In General, 1139

b. May Make Isolated Purchases of Goods, Although Pro-
hibited to Do so as am, Employment, 1140

E. Power to Do Various Acts, 1140

1. To Appoint Agents, 1140

2. To Act as Agent For Another, 1140

a. In General, 1140

b. Acting For Undisclosed Principal in Cotton Specula-

tions, 1140

3. To Be Attorney in Fact, 1140

4. To Act as Trustee, 1140

5. To Be Beneficiary in a Trust, 1141

6. To Act as Executor' or Administrator, 1141

a. In General, 1141

(i) Ancient Rule, 1141

(a) Rule Stated, 1141

(b) Corporation Sole May so Act, 1143

(ii) Modern Corporations May so Act if Thereto

Empowered, 1143
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b. Whether Foreign Corporation May so Act, 1143

7. To, Act as Committee of Lv/natic, 1142

8. To Act as Assignee For Creditor's, 1142

9. Cannot Enter Into Partnershvp, 1142

a. General Rule, 1143

b. Yiew That Corporation Can Enter Into Part/nership,

With IndividuaHs to Effectuate Ohject of Its

Creation, 1143

(i) View Stated, 1143

(n) Recovery on Instruments Made to Them in Their
Partnership Name, 1143

10. Cannot Take an Oath, 1143

11. May Incur Expenses on Account of Injured Employees, 1143

12. May Establish Fund For Benefit of Side and Wounded
Employees, 1143

13. No Power to Contract For Payment of Pension, 1144

14. Camnot Pay Bonus to Its President For Sis Infimence in

Securi/ng Consolidation, 1144

15. May Compromise Disputed Claims, 1144

16. No Power to Create Forfeitures, 1144

a. In General, 1144

b. No Power to Forfeit Shares For Non-Payment of
Additional Assessments, 1144

17. Power to Establish Transportation lines, 1144

18. Power to Make Extraterritorial Contracts, 1144

19. Power to Pri/oe or Homdle Logs in a Stream,, 1145

20. Power to Procure Custom^ -House Certificates, 1145

21. Power to Maintain School of Instruction, 1145

22. Cannot Purchase Shares in Other Corporations, 1145

23. Power to Buy Competing Business, 1145

24. Power to Fv/rnish Wines a/nd Liquors to Persons Tramelvng
on Its Vehicles, 1145

25. Cannot Condemn Lands in Order to Resell Them, 1145

26. Power to Offer Rewards For Apprehension of Crimi-
nals, 1145

27. Power to Take Assignment of Judgment, 1146

28. Power to Enter Into Monopolistic Combination, 1146

29. Banking Corporation Cannot Engage in Manufacturing, 1146

The Doctrine of Ultra Vires, 1146

1. Nature and Extent of This Doctrine, 1146

a. General Statement of Doctrine, 1146

b. Statement of Early and Rigid Doctrine, 1146

c. Statements of Reasons on Which Doctrine of Ultra

Vires Rests, 1147

d. Ultra Vires Cmitracts Deemed Unlawful, 1147

e. Persons DeaVmg With Corporations Bownd to Take
Notice of Their Powers, 1148

(i) In General, 1148

(ii) And of Their Agents' Powers, 1148

f. Distinction Between Contracts Wholly Outside of Power
of Corporation, and Contracts Outside of Power in

Given Particular or Through Some Undisclosed Cir-

cumstance, 1148
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g. Distinction Between Acts Ultra Vires the Corporation
and Acts Ultra Yires the Agents of the Corpora-
tion, 1149

li. Distinction Between Want ofPower and Want ofNeces-
sary Formality in Executing Power, 1149

i. Right of Subrogation With Respect to Ultra Vires

Debts, 1149

j. Ultra Vires Contracts Between Two Corporations, 1150

k. Ultra Vires Contracts Void in Part omd Valid in

Pa/rt, 1150

1. Exercise of Power Which Has Been Exhausted, 1150

m. MoneyPaid on Ult/ra Vires ContractMay Be Recovered

Bach, 1150

(i) In General, 1150

(ii) Although Illegality Is Known to Both Par-
ties, 1151

n. Contracts Prohibited by By-Laws of Corporation, 1151

(i) Stra/ngers Not Bownd to Take Notice of Pro-
visions of By-Laws, 1151

(ii) Contrary Doctrine That Strangers Are Bound to

Notice Constitution, By-Laws, and Ways of
Doing Business, 1151

o. Ultra Vires Torts, 1151

(i) In General, 1151

(n) Torts Committed in Execution of UlPra Vires

Business, 1152

p. Contracts by Which Corporations Abnegate Their Pub-
lic Duties, 1153

(i) In General, 1153

(ii) Continuing Duty to Disaffirm Such Contracts, 1153

(hi) Equity Will Not Aid in Enforcement of Such
Coritracts, 1153

(iv) Equity Will Not Aid Either Party in Canceling

Such Contracts, 1153

(v) Corporations May Release to Others Mere Privi-

leges Conferred For Their Own Benefit, 1153

q. Right to Disaffirm Ultra Vires Contracts After Part
Performance, 1153

(i) In General, 1153

(ii) Contracts Abnegating Performance of Public
Duties, 1153

(hi) Contracts or Arramgements Which Are Otherwise

Opposed to Public Policy, 1154

(it) Contracts Which Otherwise Involve Continuing

Violation of Law, 1154

r. Right ofDisaffirmance Predicated Upon Doing Justice

to Other Party, 1154

(i) In General, 1154

(ii) Railroad Company Disaffirming License Granted
to Telegraph Company am,d Seizing Its Line by

Force, 1154

(hi) Right of Other Party to Recover What He Has
Lost After Disaffirmance, 1155
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(iv) Ultra Vires Contract Not Allowed to 8tam,d as

Security For Damages For Refusal of Further
PerformoMCe, 1155

s. Presumption That Corporations Act Within Their
Powers, 1155

(i) In General, 1155

(ii) How This Presumption Operates, 1155

(hi) Defense of Ultra Vires Not Available Under Gen-
eral I)enial, 1156

2. Theories Under Which Application of This Doctrine Is

Denied, 1156

a. Plea of Ultra Vires Not Allowed When It Will

Not Advance Justice hut Will Accomplish legal
Wrong, 1156

b. Either Party Estopped to Set Up Defense of Ultra Vires

After Having Received and Retained Fruits

of Cont/ract, 1156

(i) In General, 1156

(ii) Corporation so Estopped, 1156

(hi) Either Pa/rty so Estopped Where Other Party Has
Acted to His Disadvantage, 1158

(iv) Illustrations of Estoppel Against Corporations on
Ground of Having Received Benefit of Ultra
Vires Contracts, 1158

(v) Borrower Cannot Keep Money and Plead Ultra
Vires, 1159

(vi) This Estoppel Extends to Privies of Either
Party, 1160

(vii) Other Party Estopped When He Has Received

Benefit, 1160

(viii) Rule Where Corporation Has Acted to Its Dis-
advantage, 1161

(ix) Whether Bringing of Action hy Corporation Is

Ratification Curing Want of Formal Vote, 1161

(x) Contrary Doctrine That Corporation Is Not
Estopped hy Receiving Benefits of Contract, 1161

c. Rule Where Contract Has Been Executed on One or

Both Sides in Whole or in Part, 1163

(i) Where Contract Has Been Fully Fxecuted on Both
Sides, 1163

(a) In General, 1163

(b) Doctrine That Individual Is Not Estopped
in Such Cases, 1163

(c) No Estoppel Where Other Contracidng Party
Knows That Contract Is Ult^a Vires, 1163

(ii) Where Contract Has Been Fully Executed on
Either Side, 1163

(a) In General, 1163

(b) Provided Plaintiff Does Not Requi/re Aid
of Illegal Contract to Make Out His
Case, 1162

(c) Rule Where Contract Has Been Fully Exe-

[8]
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cuted iy Party Contracting With Corpo-
ration, 1163

(d) RuleWhere Contract Has Been Fully Exe-
cuted hy Corporation, 1163

d. Estoppel in Famor of Bona Fide Holders of Commer-
cial Paper, 1163

e. Doctrine That Violations of Charter or Want of Power
Cam/not Be Set Up Collaterally, hut Only iy
State, 1164

(i) Statement of Doctrine, 1164

(ii) When State Will Interfere on Ground That Corpo-
ration Is Acting Ultra Vires, 1164

(hi) Expressions and Applications of Principle That
Question of Ultra Vires Gam, Be Iwooked Only
hy State, 1165

(it) Doctrine Uproots Distinction Between Discount-
ing and Purchasing Cormnercial Paper, 1165

(t) Application of This Principle With Respect to

Power of Foreign Corporations to Hold
Land, 1165

(ti) Further Applications and Misapplications of This
Principle, 1166

(vii) When Third Persons May and May Not Appeal
to Principle of Ultra Vires, 1166

(vni) When Shareholders May and Moaj Not, 1166

f. Persons AdmoMcing Money to Corporation Not Bound
to See to Its Proper Application, 1167

g. Other Cases in Which Courts Have Refused to Admit
Defense of Ultra Vires, 1167

XVIII. CORPORATE BONDS AND MORTGAGES, 1167

A. Corporate Bonds, 1167

1. In General, 1167

a. Power to Issue Bonds, 1167

(i) In General, 1167

(ii) From What Express Power Power to Issue Bonds
Has Been Implied, 1167

(ill) No Power to Issue Bonds Never Maturing, 1168

(iv) Power to Issue Debentwres Creating Floating
Cha/rge Upon Undertaki/ng, 1168

(v) Power of Reorganized Corporations to Issue
Bonds, 1168

(vi) Power to Lend Its Credit hy Issuing Bonds, 1168

(vii) Power to Issue Bonds With Respect to Question

of Interest amd Usury, 1168

b. Questions Relating to Payment For Bonds, 1169

(i) No Power to Give Away Its Bonds, 1169

(ii) Power to Issue Its Bonds at Discount, 1169

(hi) Power to Issue Its Bonds For Properi/y in

Kind, 1169

(iv) Constitutional omd Statutory Provisions Against
Issuing Stock or Bonds Except For Money, Lahor,

Property, Etc., 1169
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,
(a) In General, 1169

(b) Statutes Lmdtmg Deviation to Stated Per
Centum, 1170

"(1) In General, 1170

(2) Power to Pledge Bonds For Corpo-
rate Debts Without Reference to

Value, 1170

(o) What Indebtedness Is Not ^^ Fictitious"
Within Meaning of Such Prohibitions, 1170

(d) Prohibition Agadnst Fictitious Bonded
Indebtedness — Non -Negotiable Promis-
sory Notes, 1170

(e) Gonclicsion Where Constitution or Statute

Declares Prohibited Issue of Bonds to

Be Void, 1171

c. Prohibitions Against Creating Bonded Indebtedness
Beyond Prescribed Limits, 1171

d. Prohibitions Against Borrowing Money at More Than
Pi'escribed Rate of Interest, 1171

e. Prohibition Against Increasing Bonded Indebtedness
Without Consent of Sha/reholders, 1171

f. Bond May Be Valid Although Mortgage Void, 1171

g. Bonds which Are Mortgages by Force of Statute, 1172

h. Negotiability of Corporate Bonds, 1173

(i) In General, 1172

(a) Corporate.Bonds Negotiable Although Under
Seal, 1172

(b) Non -Payment of Interest Does Not Render
Bonds Non -Negotiable, 1173

(c) Bonds Issued in Blanh, Holder May Fill

Tip Blank, 1173

(ii) Doctrine That Negotiable Quality of Bonds
Extends to Mortgage, 1173

(a) Statement of Doctrine, 1173

(b) Exceptions to Foregoing Rule, 1173

i. Rights of Bona Fide Purchasers For Value, 1178

(i) Good in Hands of Bona Fide Purchaser,
Although Voidable in Hands of Original
Taker, 1173

(ii) This Doctrine Applicable Where Bonds Are
Issued in Pledge, 1173

(hi) Consequences of This Doctrine, 1174

(iv) Defense of Ultra Vires Unavailing Against Such
Bona Fide Purchaser, 1174

(a) In General, 1174

(b) Illustration of Foregoing in Case of
Excessive Bond Issue, 1174

(c) Application of Principle Where Restric-

tion Is For Benefit of Sharehold-

ers, 1174

(d) Illustration of Doctrine in Case of Fraud-
ulent Overissue of Bonds, 1174

(v) When Pv/rchaser Bound to Take Notice of Gov-
erning Statute, 1174
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(vi) Circumstcmces Putting Intending Piirchasers

Clpon Inquiry, 1174

(a) Bound to Take Notice of What Appears
. on Face of Bonds, 1174

(1) In General, 1174

(2) What if Recitals Lull Inqui/ry, 1175

(b) Put Upon Inquiry iy Reference in Bonds
to Mortgage, 1175

(c) WJiether Put Upon Inquiry hy Presence

of Past- Due Coupons, 1175

(d) Other Circumstances Putting Intending

Purchasers Upon Inquiry, 1175

(e) Status of Purchaser of Bond Wliich Has
Stipulation Fraudulently Detached
From It, 1175

(f) Distinction Between Redeemability and
Payability With Respect to Question

Whether Bonds Are Past Due, 1176

(vii) Who Is Bona Fide Holder, 1176

(viii) Purchaser Not Bound to See to Application of
Purchase-Money, 1176

(a) In General, 1176

(b) Otherwise Where Purchaser Has Notice of
Unauthorized Purpose, 1176

(1) In General, 1176

(2) Circumstances Under Which Rule
Does Not Deprive Lender of
Remedy, 1176

(ix) Who Is Purchaser For Value, 1177

(x) Interpretation of Bonds and Mortgage With Ref-
erence to Date of Maturity, 1177

j. Questions Relating to Payment of Bonds, 1177

(i) Whether Transaction Is Payment or Pur-
chase, 1177

(ii) Demand of Paym,ent, Wliere Made, 1177

k. Suits in Equity For Surrender and Ca/ncellation of
Bonds Unlawfully or Fraudulently Issued, 1177

1. Bonds Convertible Into Stock, 1178

m. Sinking -Fund Arrangements, 1178,

n. Status of Bonds Executed hy Two Corporations
Jointly, 1179

2. Remedies of Bondholders, 1179

a. Remedies Available to Individual Bondholders, 1179

b. Such Remedies Not Concluded by Non -Action of
Majority, 1180

c. Sepa/rate Bondholder Cannot Levy Execution Upott

Mortgaged Property, 1181

d. When Separate Bondholder May Sue For Interest hut

Not For Principal, 1181

e. Doctrine That Bondholders Are Represented in Litiga-

tion by Trustees in Mortgage, 1181

(i) Statement of Doctrine, 1181
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(ii) This Not Doctrine of All State Courts, 1181

f. Cross Bill Between Several Bondholders Asserting
Antagonistic Interests, 1181

g. Remedy of Debenture-Holders Under English Law
Where Debenture Becomes Immediately Payable in

Consequence of Winding -Up, 1181

B. Corporate Mortgages, 1183

1. Power of Corporations to Mortgage Their Property and
Franchises, 1183

a. Implied Power of Corporations to Mortgage, 1182

b. To What Corporations This Power Has Been
Ascribed, 1183

c. From What Other Powers Power to Mortgage Has
Been Implied, 1183

d. Statutory Power to Mm^tgage Liberally Construed, 1185

e. Power to Mortgage All the Corporate Property, 1185

f. Railway Companies Possess No Impilied Power to

Mortgage Their Property and Franchises, 1185

g. Corporations May Mortgage Their Property to Secure
Preexisting Debts, 1186

h. Power to Mortgage Franchises, 1186

(i) Cannot Mortgage Primary Franchises Without
Consent of Legislature, 1186

(ii) Can Mortgage Secondary Franchises Not Necessary
For Performance ofPublic Duties, 1186

(a) In General, 1186

(b) Such as Franchise of Receiving Tolls, 1186

i. Power to Mortgage After -Acquired Property, 1187

(i) When This Povjer Exists, 1587

(ii) When Railroads Have This Power, 1187

j. Mortgage or Pledge fff Future Earnings, 1188

k. Power to Mortgage Subscriptions to Capital StocTc, 1188

1. Mortgages to Secure Future Advances, 1189

m. Power of Corporation to Mortgage Its Real Property
Situated in Another State, 1189

n. Mortgages Prohibited In] Statute, 1189

(i) Prohibition Against Selling Includes Prohibition

Against Mortgaging, 1189

(ii) Doctrine That Mortgages in Violation of Statu-

tory Prohibitions Are Void In Toto, and Not
Severable, 1189

(ill) Mortgages to Secure Debts in Excess of Charter

Limits, 1190

(iv) Mortgages Issued Without Consent of Requisite

Number of Shareholders, 1190

(a) Brief Statement of These Statutes, 1190

(b) Do Not Apply to Mortgages For Unpaid
Purchase -Money, 1190

(c) Assent May Be Given Con,temporaneously

With Execution of Mortgage, 1191

(d) Such Assent May Be Given Subsequently if
Intervening Rights Do Not Arise, ii9l
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(e) Such Assent Where All Sha/res Are Owned
hy One or Tyy Two Persons, 1191

(f) 8uoh Assent Where CorporaUon Attempts to

Own Its Own Sha/res, 1191

(g) Such Assent Where Portion of Sha/res Have
Not Been Paid For, 1191

(h) Such Assent Where Corporation , Has
Assigned Its Sha/res as Secv/rity For
Belt, 1191

(i) Such Assent Oiven hy Shareholders Owning
Debt Intended to Be Secured, 1191

(j) Siooh Statutes Mean Subscribed Stock and
Not Merely Potential Stock, 1193

(k) Sufficiency of Ins1/ruw,ent Eyypressing Con-

sent, 1193

(l) Statutes Providing That Such Assent Must
Be Given at Meeting Duly Notified
in Manner Prescribed, 1193

(1) In General, 1192

(2) What if Meeting Authorizes Mortgage
For La/rger Amount Thorn, That
Expressed in Notice, 1193

(3) What Language in Notice Expressing
Object of Meei/mg Has Been Held
Sufficient, 1193

(4) Assent Given at Meeting Held Out-

side State, 1193

(a) In General, 1193

(b) Shareholders Ma/y Waive Iii-

formality of Holding Meet-

ing Outside State, 1198

(m) Statute Requiring Such Assent to Sale

Requires Such Assent to Mortgage, 1193

(n) Creditors Cannot Assail Corporate Mort-
gages on This Ground, 1193

(o) Nor Can Subsequent Purchasers, 1193

(p) Shareholders Alone Can Raise This

Objection, 1193

(q) Failing to File Written Assent in Office of
Public Regist/ration, 1193

(e) Where Officers of Corporation Own More
Than Statutory Amount of Sha/res, 1193

(s) Consent Need Not Be That of Registered

Shareholders, 1193

(t) Statute Must Be Complied With Although
President and His Wife Own All Shares,

1194

(v) How Fa/r Legislature May Validate Void Mort-
gages, 1194

o. Fraudulent Corporate Mortgages, 1194 <

(i) Principles Governing This Subject, 1194

(ii) WTien Bondholders Entitled to Equitable Compen-
sation, 1195
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(in) Mortgages to Shareholders, 1195

p. Who May, and Who May Not, Impeach Void Corporate
Mortgages, 1193

(i) Party For Whose Benefit Omitted Statutory For-
malities Were Prescribed, 1195

(ii) Wlien Subsequent Creditors Cannot, 1196

(in) When Subsequent Mortgagee Without Notice Can
Attack Pr%or Mortgage Collaterally, 1196

(it) When Second Mortgagee Carmot, 1196

(v) Yolunteer or Purchasev of Equity of Redem/p-
tion, 1196

(vi) Creditor After Ratification, 1196

(a) In General, 1196

(b) After Formal Mortgage Executed in Lieu
of Informal One, 1196

(vii) Receimer Where Assent of Requisite Value of
Shareholders Has Not Been Obtamed, 1196

(tiii) Strangers to Title of Mortgaged Lam,d, 1197

(ix) When Trustee in Bankruptcy Cam,not, 1197

q. Estoppels With Respect to Corporate Mortgages, 1197

(i) Corporation Estopped to Repudiate Its Own
Mortgage After Receiming and Appropriating
Benefit, 1197

(ii) Estopped to Impeach Its Own Title to Mortgaged
Property, 1197

r. Other Holdings With Respect to Corporate Mort-
gages, 1197

Authority of Ministerial Officers to Execute, 1198

a. Authorization by Directors, 1198

(i) In General, 1198

(ii) Where There Are No Directors, 1198

(in) Where Executive Officers Are Invested With All
Functions of Directors and Directors Are
Entirely Inactive, 1199

b. Mast Take Place at Meeting Duly Assembled, 1199

(i) In Oeneral, 1199

(ii) Place of Meeting of Boa/rd, 1199

(a) Outside State, 1199
,

(b) At What Place Within State, 1199

(in) Notice of Meei/ing, 1199

(a) Necessity of Notice to All Directors Where
Meeting Is Not Stated Meet-
ing, 1199

(1) Oeneral Rule, 1199

(2) Exception to Rule, 1200

(3) Mortgagee Not Cha/rgeable With
Knowledge Whether or Not Notice
Was Given, 1200

(b) Notice Must Be Personal Notice, 1200

c. Authority of General Agents, Superintendents, and
Executi/oe Committees, 1200

d. Status of Mortgages Executed Without Proper
Authority, 1201
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e. Cvroumstances Which Do Not Invalidate Corpm^ate

Mortgages, 1201

f. Const/ruction of Various Resolutions of Directors and
of Other Instruments Authorizing Corporate Mort-
gages, 1301

g. Mortgages Made hy Promoters Prior to Organiza-
tion, 1201

h. Ratification of Informal or Invalid Corporate Mort-
gages, 1202

i. Release of Corporate Mortgages, 1202

j. Equitable Liens and Mortgages, 1203

(i) In General, 1203

(ii) Equity Will GiAie Effect to Informal Corporate

Mortgage Against Subsequent Purchaser With
Notice, 120^

(ill) When Equity Will Reform Informal Corporate-

Mortgages, 1203

XIX. TORTS AND Crimes of Corporations, 1203

A. CiviZ Liability of Corporations For Torts, 1203

1. General Rule That Corporations Are Liable For Torts of
Their Agents, 1203

2. Are Liable on Sar)%e Footing as Individuals, 1204

3. Liable For Torts Committed by Agent or Servant Within
Scope of His Employment, 1205

a. Rule Stated, 1205

b. Although lie May Have Exceeded His Orders, 1205

c. Or Acted Without Orders or Against Orders, 1205

d. Or Acted in Fraud of His Own Principal, Other

Party to Transaction Being Innocent, 1206

4. Not Liable Where Agent or Servamt Steps Outside Line' of
His Employment to Accomplish Some Purpose of
His Own, 1206

a. Rule Stated, 1206

b. Mode of Proving Agency and Scope of Authority, 1206

(i) In General, 1206

(11) jBy Proving Habit of Acting, 1206

(ni) Authorization Under Seal or by Matter of Recwd
Not Necessary, 1206

c. Whether Question of Fact For Jury, 1207

5. Not Liable For Torts of Independent Contractors, 1207

6. Corporations Are Liable For Ultra Vires Torts, 1207

a. In General, 1207

b. Acts Authorized by Valid Statutes Not Torts, 1208

c. Liable For Ultra Vires Torts Committed in Perform-
ing Unnecessary or Gratuitous Acts, 1208

d. Torts Which Are Ultra Vires the Agent or Servant

Committing Them, 1208

7. Liability in Consequence of Ratifying Wrongful Act, 1208

8. Corporations Not Included in General Statutes Giving Pen-
alties, 1208

9. Statutes Giving Penalties Merely Supply Cumulative Reme-
dies, 1309
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10. When Corporation May Be Sued Jointly With Agent Who
Committed Tort, 1309

a. In General, 1309

b. OirGumstances Under ' Which They Cannot Be
Joined, 1310

E. Liability For Trespasses and Malicious Injuries, 1310

1. Liable For Wilful and Criminal Acts of Servant Done
Within Scope of His Employment, 1310

a. Ride Stated, 1210

b. Ill/ustration Where Servant Authorised to Use Force,

Uses Too Much Force, 1311

c. Difficulty in Determining When Act Is Within and
When Without Scope of Authority, 1313

2. Corporation Can Commit Trespass Same as Natural Per-
son, 1312

a. Rule Stated, 1312

b. Illustrations In Cases of Cutting Timber on Private
Lands, 1313

c. Rule Extends to Trespasses Upon tlie Person, 1313

(i) In General, 1313

(n) Hence Liable in Damo^ges For Assaiilt and Bat-
tet^i, 1313

(a) 1m General, 1213

(b) As in Cases of Assaults on Passengers, 1313

3. Liable in Common -Law Actions of Trespass, Trover,

Etc., 1214

4. Liable For Malicious Libel, 1215

a. Ln General, 1315

b. Not so Liable Where Agent Not Acting Within Scope

of His Authority, 1316

5. When Not Liable For Slander, 1216

6. Liable For Malicious Prosecution, 1316

a. In General, 1216

b. Authority of Agent to Institute and Carry on Prosecu-
tion, 1317

c. To What Corporatimis This Liability Has Been As-
cribed, 1317

7. Liable For False Lmprisonm,ent, 1317

8. Liable For Malicious and Vexatious Prosecution of Civil

Actions, 1318

9. Liable For Damages Done in Pursuance of Conspir-

acy, 1318

10. Liable For Vexatiously and Maliciously Interfering With
Business of Another, 1318

C. Liability For Frauds, 1318

1. Anxiient Doctrine That Corporation Could Not Cmnmit
Fraud, 1218

2. Modern Doctrine That Corporations Are Liable For Frauds
Just as Natural Persons Are, 1219

a. Statement of Doctrine, 1319

b. Provided Agent Acts Within General Scope of His
Authority, 1219

3. Liable For Damages For Deceit, 1320
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a. In General, 1220

b. Whether Liable For Deceit of Officers or Agents When
Acting Ultra Vires the Corporation, 1220

4. Liable For Fraud Where It Adopts Contract, 1220

5. Remedies Against Corporations Committing Frauds, 1221

D. Liability For Negligence, 1221

1. Corporations Liable For Negligence Just as Individuals
Are, 1221

2. Liability Bests Upon Rule of Respondeat Superior, 1222

3. Negligence in Performance of Ultra Vires Acts, 1222

4. Liability For Negligence in Performance of Duties
Toward Individuals Which It Has Voluntarily

Assumed, 1222

a. In General, 1222

b. Liability Illustrated in Case of Private Corporations

Owning and Operating WorTcs of Public Utility

For Which They Receive Compensation From Pub-
lic, 1222

c. Liability Same Where Duty Is Imposed in Express
Term.s by Charter or Governing Statute, 1224

d. When so Liable on Principle of Nuisance or Special

Damage, 1224

5. Private Corporations How Liable For Non -Exercise of

Granted Powers, 1224

E. Indictment of Corporations, 1225

1. Corporations Indictable Under Ancient Law, 1225

2. Indictable For Offenses Denounced Against ''Per-

sons" 1226

3. For What Offenses Corporations Are Indictable, 1226

a. For Misfeasance as Well as For Nonfeasance, 1226

b. For Creating or Permitting Public Nuisances, 1226

(i) In General, 1226

(ii) Keeping Disorderly House, 1227

(hi) Obstructing Public Navigation, 1227

(iv) Obstructing Public Highway, 1227

(v) Failing to Keep Their Worhs in Repair, 1228

(a) In General, 1228

(b) How Rule Applied With Respect to Rail-
way Companies, 1228

(c) How Rule Applied With Respect to Turn-
pike Compam,ies, 1229

c. For Failing to Perform Their Public Duties, 1229

(i) In General, 1229

(ii) Failure to Keep Highways in Repair, 1229

(hi) Failure of Railway Company to Furnish Reason-
able Transportation Facilities, 1230

(iv) Habitual Failure of Railroad Company to

Give Warning Signals at Highway Cross-

ings, 1230

d. For Statutory Offenses, 1230

(i) Sabbath -Breahing, 1280

(ii) Inflicting Injuries Resulting in Death, 1230
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(in) Usury, 1330

(a) In General, 1330

(b) national BanTcs so Indiotahle in State

Cov/rts, 1330

(o) What Not Necessary to State in Such
Indictment, 1230

(iv) Omitting to Stamp Papers as Requi/red iy
Statute, 1330

(v) Doing Business Without Licence, 1331

(a) In General, 1331

(b) Foreign Corporations, 1331

4. For What Offenses Corporations Are Not Indictable, 1331

a. Treason, Felony, or Breach of the Peace, 1331

b. Assault and Battery, 1381

c. Acts Authorized hy Yalid Charter or Stat/ute Pro-
visions, 1331

(i) In General, 1331

(ii) Doatrvne Illustrated m Case of RaiVwanj Corpo-

rations, 1331

5. Form and Sufficiency of Indictments Against Corpora-
tions, 1331

a. As to Name of Corporation, 1331

b. Averment That Defenda/nt Is a Corporation, 1331

c. Cha/rging the Offense, 1333

(i) In Case of Indictment For Non-RepoAr of High-
ways, 1333

(n) For Failing to Home Its Corporate Name
Painted or Printed on Its Principal Place

of Business as Required hy Statute, 1383

6. Proceedi/ngs Before am, Examining Magistrate, 1333

7. Mode of Compelling Appea/ra/nce of Corporation to Answer
Criminal Cha/rge, 1383

a. Distringas, 1333

b. Wan^rant, but Not Surwmons, 1333

c. Summons Only, a/nd Judgment by Default, 1233

d. Summons and Indorsement of Plea of Not Guilty, 1333

e. Appearance by Duly Enrolled Attorney Prima Facie

Sufficient, 1333

8. Entering Plea of Not Guilty, 1333

9. Proving Fact of Incorporation in Proceeding by Indict-

ment, 1333

10. Defenses to Indictments Against Corporations, 1334

a. In Case of Indictment For Failing to Repair Its

Road, 1234

(i) No Defense That It Has Not Sufficient Funds
to Repair, 1384

(ii) Good Defense That Duty to RepaAr Has Been
Imposed by Statute Upon Another Corpora-

tion, 1334

(in) When No Defense That Legislature Has Provided
Remedy For Failing to Repair, 1334

b. In Case of Indictment Against Rail/way Corfipany For
Obstructing Turnpike Road, 1335
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(i) hi General, 1335

(ii) No Defense That Legislature Has Given Specific
Remedy to Turnpike Company, 1235

11. Judgment or Sentence in Criminal Proceeding Against Cor-
poration, 1335

F. Contempts iy Corporations, 1335

1. Corporation Cannot Be Attached For Contempt, 1335

2. But May Nevertlieless Be Punished For Contempt, 1285

3. Corporate Officers Punishable For Contemjjt, 1335

a. In General, 1235

b. What Appearance hy Corporate Officer Will Give
Court Jurisdiction Over Him, 1336

4. Attorneys For Corporations Pnnishable For Contempt as

Officers of the Court, 1236

XX. INSOLVENT Corporations, i336

A. Assignments For Creditors, 1336

1. Power of Corporation to MaTce Assignment For Benefit of
Its Creditors, 1336

a. In General, 1236

b. What Corporations May Make Such Assignments, 1237

(i) In General, 1237

(ii) Foreign Corporations, 1237

c. What Is, and What Is Not, a Common-Law Assign-
m,enf For Creditors, 1237

2. Effect of Statutes on Power to Malce Assignment For Benefit

of Creditm^s, 1338

3. What Passes hy Such Assignments, 1338

a. Chases in Action, 1238

b. Unpaid Stoch Sitbscriptions, 1238

(i) In General, 1238

(ii) Does Not Pass Power to Assess Unpaid Shares or

Premiuin Notes, 1239

(hi) But Coiort Superintending Administration May
Make Assessment, 1339

0. Passes What Franchises, 1240

d. Whether Passes Rights of Action Ex Delicto, 1340

4. Assignments Made hy Directors, 1340

a. Power of Directors to Malce Such Assignment Without
Authorisation of Shareholders, 1340

b. Validated by Ratification, Acquiescence, or Laches, 1241

c. Validity of Assignments Made by Directors De
Facto, 1241

d. Directors Do Not Execute Instruinent Person-
ally, 1241

5. Formalities Required in Making Assignment, 1341

a. In General, 1241

b. Necessity of Using Corporate Seal, 1341

c. Informalities Which Do Not Vitiate, 1241

d. Necessity of Assent of Assignee or Trustee, 1242

e. Necessity of Recording, 1342

f. Effect of Ratification of Informal or Invalid Assign-
Tnents, 1343
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6. Validity of Conditions in Such Assignments, 1243

7. Charter Determvnes Validity of Assignment, 1243

a. In General, 1243

b. Determined hy Law of State of Orgam.ization, 1343

c. Validity of Assignments Where Charter Makes Share-
holders Liable For Corporate Debts, 1243

8. Questioning Validity ofAssignment— May Be Assailed and
Supported Collaterally, 1243

9. Validity of Board Meeting at Which Assignment Was
Authorised, 1243

a. Regularity of Meeting Presumed Until Contrary Is
Shown, 1243

b. Regularity of Notice of Meeting, 1244

c. No Notice Necessary Where All Assemble and
Act, 1244

d. Assignment May Be Authorized by Majority of Assem,-
bled Quorum, 1244

10. What Resolution of Directors Will Authorize Such Assign-
ment, 1244

11. Effect of Such Assignment, 1245

a. Does Not Extinguish Corporation, 1245

b. Effect ofA ssignment Made Immediately Before Expira-
tion of Chojrter, 1245

c. Does Not Affect Rights Acguired Under Actions Pre-
viously Commenced, 1245

12. Who Eligibh Assignee, 1425

13. Assignee May Maintain Actiofis to Collect Share Subso'ip-
tions, 1245

B. Preferring Creditors, 1246

1. Doctrine That Insolvent Corporation Cannot Pr'efer Par-
ticular Creditors, 1246

a. Statement of Doctrine, 1246

b. Statutory Affirmations of This Doctrine, 1246

c. This Doctrine Founded on Trust -Fund Doc-
trine, 1349

(i) In General, 1249

(ii) Qualifications of This Tr%t,st-Fund Doc-
trine, 1249

(hi) Meaning of Trust -Fund Doctrine Ex-
plained, 1249

(iv) Denials of Trust-Fund Doctrine, 1250

d. Point of Time at Which Power of Corporation to

Deal With Its Assets as am, Individual May
Ceases, 1250

2. Doctrine That Insolvent Corporation Can Prefer Particular
Creditors to Exclusion of Others Who Stand on
Equal Footing With Those Preferred, 1251

a. Statement of Doctrine, 1251

b. Doctrine That It Cam, Prefer Its Own Shareholders

Over Its Other Creditors, 1252

c. Doctrine That It Can Prefer Its Own Directors and
Officers Over Its Outside Creditors, 1353

(i) In General, 1253
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(ii) Although Dvrectors May Ha/ve Voted For Proposi-
tion, 1354

(ill) Although Preferred Pi/rectors Had Falsely Reprer-

sented to Puhlio That Corporation Had Oertavn
Capital, 1254

(iv) Preferring Debts With Respect to Which Their
Directors Are Sureties, 1354

(a) In General, 1254

(b) Although Dehts in Respect of Which Direct-

ors Are Preferred Have Been Contracted
in Excess of Statutory Limit, 1255

(v) Directors Bound to Exercise Utmost Good Faith
to Protect Corporation, 1355

3. Doctrine That Corporation Cannot Prefer Its Own Share-

holders Before Its General Creditors, 1355

4. Doct/rine That Corporation Cam/not Prefer Its Own Direct-

ors and Officers, 1255

a. Statement of Doctrine, 1255

b. This Doctrine Explained, 1356

(i) In General, 1256

(n) Rule Does JVot Avoid Transfers Made For Full
Value, 1356

e. Point of Time at Which Directors Lose Power to Pre-
fer Themselves as Creditors, 1356

5. Whether Directors Cam, Prefer Their Own Relatives, 1257

6. Validity of Absolute Assignment of All Corporate Property
to Pay Single Debt, 1257

7. Rights of Creditors Against Corporation While It Coni/WMes
a Going Concern, 1258

8. Payments Made by Corporation in Due Course of Busi-
ness, 1258

9. Protection of Bona Fide Purchasers, 1358

10. Right of Creditors of Corporations to Secure Preferences by
Use of Judicial Process, 1258

a. May Obtain Preferences by Attachment, 1358

b. Jurisdictions in Which Creditors May Not Obtain
Preferences by Attachment, 1359

c. Obtaining Preferences by Procuring Confessions of
Judgment, 1259

(i) In General, 1259

(ii) When Such Preferences Voidable, 1259

(hi) When Such Preferences Hot Voidable, 1260

d. Obtaining Preferences by Other Judicial Means, 1360

11. Validity of Mortgages and Other Assignments of Corporate
Property to Secure Present Advances, 1261

12. Validity of Preferences to Creditors by Means of Executing
Judgment Notes, 1261

a. In General, 1361

b. Position of Judgment Notes Renewed After Insol-

vency, 1262

c. Judgment Note Given by Creditor Whose Debt Is

Owned by Himself cmd a Director in Undistinguished
Shares, 1262
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d. Oivmg Judgment Notes and Filling Offices of Di/reotors

With Nominees of Holders of Notes, 1263

13. Creditor Attemptmg to Ohtwin Unlawful Preference and
Failing May Nevertheless Pa/rti'cvpate in Distribu-

tion, 1263

14. Priorities in Distribution, 1263

15. Creditor Unlawfully Preferred Chargeable in Equity as

Trustee For All Creditors, 1264

a. In General, 1264

b. Judgment Confessed in Favor of One Creditor Inures

to Benefit of All, 1264

16. Transfers After Insolvency to Effedmate Agreements or Equi
ties Made During Sol/vency, 1265

lY. Taking Secv/ritn/ For Purchase -Price of Property
Sold, 1365

C. Selling Out to New Corporation, 1365

1. Power of Primate Corporatimi to Sell All of Its Prop-
erty, 1365

2. May Receive Pay in Stock of New Corporation, 1365

3. Cannot Sell Out Its Property to Prejudice of Its Cred-

itors, 1366

a. In General, 1266

b. Ci/rcumstomGes Under Which Such Sales Are Ultra
Vires, 1267

c. Cannot Give Away Its Assets, 1267

d. Creditors of Selling Corporation Have Equitable Lien
Upon Assets Thus Transferred, 1267

e. When Such Tramsaotions Fraudulent amd When
Not, 1268

f. When Buying Corporation Is Not Chargeable With
Debts of Selling Corporation, 1368

4. Ca/nnot Sell Out Its Property to Prejudice of Its Share-

holders, 1368

a. In General, 1268

b. Ratification of Such Selling Out by Sha/rehold-

ers, 1269

5. Selling Out All Its Property May Dissolve Corporation De
Facto but Not De Jure, 1269

XXI. DISSOLUTION AND WINDING-UP, 1270

A. In What Manner Corporation May Be Dissolved, 1270

1. When Corporation Is Deemed to Be Dissolved For All Pur-
poses, 1270

2. Five Ways in Which Corporations May Be Dissolved, 1370

3. Dissolution by Expiration of Granted Term of Corporate

Life, 1371

a. In General, 1271

b. Rule Where Cha/rter Contains No Limitation of Life

of Corporation, 1371

c. Judicial Remedies After Expiration of Period of Cor-

porate Life, 1371

4. Dissolution by Legislative Repeal of Charter, 1372

a. In General, 1272
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b. Legislature Cannot Enact Forfeiture of Corporate
Franchises Unless Power Has Been Reserved, 1273

c. But Legislature May Ajypovnt Trustee to Wind
Up, 1373

5. Legislature Judge Whether Condition Upon Which Right of
Repeal Is Predicated Has Happened, 1373

a. Where Right of Repeal Has Been Reserved on Happen-
ing of Certain Condition, 1273

(i) In General, 1273

(ii) As Where Right of Repeal Has Been Reserved in
Case Corporation Misuses or Abuses Its Fran-
chises, 1373

(hi) Corporations Hold Their Franchises as Mere
Tenants at Will of legislature, 1373

b. legislative Repeal valid Although It Abates
Actions, 1373

c. Effect of Restoring Charter on New Conditions, 1373

d. Repeal of Secondary Franchises Does Not Necessarily

Dissolve Corporation, 1373

6. Where Statute Prescribes That Franchises Shall Revert to

State if Not Exercised Within Given Time, 1274

a. In General, 1374

b. Doctrine That There Is Ipso Facto Forfeiture er

Reverter, 1274

(i) Statement of D octrine, 1374

(ii) Whether Franchises Forfeited Becomes Fact In
Pais, 1274

c. Doctrine That There Must Be Subsequent Legisla-

tive or Judicial Declaration of Forfeit-

ure, 1375

(i) Statement of Doctrine, 1375

(ii) Theory That Such Conditions Are to Be Con-
strued in Like Ma/nner as Conditions Subse-

quent in Private Gramts, Resulting in Condii-

sion That There Is No Forfeitiore Until State

Intervenes, 1276

d. Legislative Waiver of Forfeitv/re, 1376

7. Dissolution by Loss of All or Integral Part of Its Mem-
bers, 1376

a. In General, 1276

b. No Dissolution Because All Shares Pass Into Owner-
ship of One Person, 1377

c. Private Agreements Among Sole Shareholder's Do Not
Work Dissolution, 1378

B. Doctrine That Forfeitures of Corporate Franchises Can Be
, Effected Only by State, 1378

1. Scope of This Doctrine, 1278

2. But Private Persons May Proceed t'o .Forfeit Cha/rters

Under Statutory Authority, 1378

C. Grounds of Forfeiting Charters and Dissolving Corpora-

tions, 1379

1. General Principles and Doctrines, 1379

a. Disinclination of Courts to Forfeit Charters, 1379
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b. How Far Question of Forfeitv/re Rests in Judicial
Discretion, 1279

c. Effect of Suiseqtcent Good Behavior' of Corpora-
tion, 1279

d. Public Must Ha/oe Interest in Act Done or Omit-
ted, 1279

e. Annulment of Chapters Which Conflict With Previous
Grants, 1280

f. Supposed Distinction Between Public and Private
Corporations With Respect to Power of Courts to

Dissolve Them, 1280

2. Usurpation of Ungram,ted Franchises, 1280

a. In General, 1280

b. Usurpation of Ungranted PowersJ)oes Not Necessarily

Forfeit Entire Fra/nchises, 1280

c. But Ma/y Result i/n Such Forfeiture, 1280

3. Forfeitv/re by Reason of Non-User of Its Franchises, 1281

a. In General, 1281

b. Must Ha/oe Done or Suffered Something' Which Destroys
End a/nd Object of Its Creation, 1281

c. No Forfeitv/re For Non - User of Some of Its Granted
Powers, 1282

d. No Forfeiture by Reason of Unauthorized Lease of
Properties and Fra/nchises, 1282

e. Suspending Ordinary Business For Yea/r Under Stat-

ute, 1282

f. Failing to Build Branch Railroad, 1282

g. Forfeiture of Charter of Railroad Compa/ny For Dis-
"" continuing Pa/rt of Its Route, 1282

(i) In General, 1282

(ii) Will Worh Forfeiture of Franchise of Building
Unfinished Portion, 1282

h. Failing to Keep Wm-Tcs in Repair, 1283

(i) In General, 1283

(ii) Rigid State of Repai/rs Not Insisted Upon, 1283

i. Omission to Elect Directors, 1283

4. Forfeiture For Misuser of Franchises or Powers, 1283

a. In General, 1283

b. WilfulT/y Violating Charter Provisions Intended For
Protection of Public, 1284

c. Misuser in Non -Performance of Conditions Subse-

quent, 1284

(i) In General, 1284

(ii) Non -Performance Need Not Be Result of Bad or

Corrupt Moti/ue, 1284

(ill) Strained or Technical Compliance With Condition

Not Required, 1285

(iv) Misprisions of Directors and Officers, 1285

(a) In General, 1285

(b) But Not Unauthorized Misprisions and
Breaches of Trust, 1286

d. What Acts of Misuser Will Not Warrant Forfeit-

v/re, 1286

[9]
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(i) In General, 1386

(ii) Unlawfxd Acts For Which Forfeitures Will Not
Be Granted, 1386

(m) Making or Procuring Funda/mental Changes im.

Corporation, 1286

(a) In General, 1286

(b) Chomgvng Corporate Na/me, 1287.

(iv) Attempted Violations of Lam, 1387

(v) Failure to Make, File, or Publish Statements as

Requi/red iy Statute, 1387

(vi) Committim,g Frauds Upon Creditors am,d Share-

holders, 1288

(vn) Acts For Which Legislature Has Provided Spe-

cific Penalty, 1288

(viii) Mere Insolvency, 1288

(ix) Officers amd Di/reotors Residing Out of
State, 1288

e. What Acts of Misuser Will Warrant Forfeit-

ure, 1389

(i) Making Excessi/ue Loans to Directors, 1389

(ii) Joining " Trust " to Stifle Competition, 1289

(in) Making Usurious Loans, Sha/ving Notes,

Etc., 1389

(iv) For Public-Service Corporations to Serve Public
Unequally, 1289

(v) Contracting JOebts Beyond Prescribed Limit, 1389

(vi) For Banking Corporation to Issue Paper With
Intent to DefroAid, 1389

(vii) For Banking Corporation to Make Dividends
While Refusing Specie Payments, 1290

(viii) For Banking Corporation to Embezzle Deposits of
United States, 1290

(ix) For Banking Corporation to Suspend Specie

Payments, 1290

(x) For Water -Stopply Company to Fail to Supply
Wholesome, Pure, Deep - Well Water in Accord-
ance With Charter and Contract, 1391

(xi) Migrating From State of Its Creation, 1291

(xii) Failing to Keep Its Place of Business, Boohs,
Etc., Within State as Required by Stat-

ute, 1291

(xiii) Unlawful Granting of College Degrees, 1391

Failure to Organize in Mode Prescribed by Charter or

Statute, 1391

a. Distinction Between Substantial and Directory Pro-
visions of Statutes, 1291

b. Commencing Business Before Prescribed Amount of
Capital Has Been Raised, 1393

c. Failing to Fill Up Capital Before Expiration of
Statutory Period, 1392

d. Failing to File Amended Articles of Incorporation

With Secretary of State, 1293
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e. Failwre to Compel Payment of Statutory De-
posit, 1393

f. Neglect to Sell Sha/res of Delinquent Subscrib-

ers, 1393

g. Corporators Failing to Perfect Legal Organization Pro-
ceeded Against Indi/oidMoll/y as Usurpers, 1393

h. Constitutional and Statutory Provisions Annulling
Charters Where Organisation Has Not Taken
Place, 1293

i. Frauds ComTnitted in Organising, 1393

6. Other Misprisions Not Sufficiently Serious to Demand For-

feiture^ Corporate Franchises, 1393

D. Ipso Facto Forfeitures of Charters and De Facto Dissolu-

tions, 1393

1. Acts am,d Neglects Which Operate IpsoFacto to Dissolve Cor-

porations, 1398

a. Acts or Neglects Which Create Incapacity to Revive or

Resuscitate Corporation, 1393

b. Dissolution by Injunction Against Corporation Made
Perpetual, 1394

(i) In General, 1394

(ii) Judgments Valid in Suits Instituted Before Pro-
ceedings For Injunction, 1394

2. Acts am,d Neglects Which Do Not Ipso Facto Operate to Dis-

solve Corporations, 1394

a. Mere Non - User of Corporate Powers, 1394

b. Omission to Fleet Directors, 1394

c. Failure to Reelect Ministerial Officers, 1395

d. Resignation of Corporate Officers, 1395

e. Cessation of Business a/nd Assignment For Creditors,

1395

f . Sale or Disposal of All Its Properly, 1296

(i) In General, 1396

(ii) Judicial Sale of All Corporate Property, 1396

g. Mere Cessation of Active Business, 1396

(i) In General, 1396

(ii) Suspending Business For One Yea/r Under
Statutes, 1396

h. Insolvency and Its Incidents, 1297

(i) In General, 1297

(ii) Appointment of Receiver, 1397

i. Consolidation With Another Corporation, 1397

j. Resolution of Directors to Wind Up as Trustees, 1397

k. Breach of Conditions Subsequent Named in Char-

ter, 1297

1. Operation of Constitutional Provisions Affecting Cha/r-

ters Where Organisation Has Not Taken
Place, 1298

m. Failure to Keep Alphabetical List of Share-

holders, 1298

3. Dissolution For Certain Purposes hut Not For
Others, 1298

a. In General, 1298
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b. De Facto Dissolution For Pwrpose of Effect/uating

Rights of Creditors, 1298

(i) In General, 1298

(ii) Where Corporation Asserts Its Own Exist-

ence, 1298

(in) When Corporate Election Will Not Prevent Disso-
lution, 1299

c. Dissolution For Pwrposes of Taxation, 1299

4. Judicial Proceedvngs With Respect to De Facto Corpara^-

tions, 1299

E. Volunta/ry Surrender of Franchises and Voluntary Dissolu-
tions, 1299

1. Dissolution hy Yoluntary Surrender of FraMGhises, 1299

a. In General, 1299

b. Acceptam^e T)y State, 1299

(i) In General, 1299

(n) Whether Acceptance lyy State Necessa/ry, 1299

(a) In General, 1299

(b) Doctrine Not Applicable to Corporations
Created For Strictly Prvvate Pur-
poses, 1300

(c) State Without Means to Compel Primate Cor-

poration to Remain in Existence, 1300

(d) Corporations Dissolved hy Mere Abandon-
ment and Non-User of Their Fran-
chises, 1300

c. Power of Directors to Surrender Franchises, 1301

d. Swrrender hy Failwre to Accept and Act Upon Char-
ter, 1301

e. Other Evidence of Swrrender, 1301

f. Position of Creditors Immaterial, 1301

2. Number and value of Sha/reholders That Can Surrender
Franchises and Wind Up, 1302

a. Organizations in Which Unanimous Consent Neces-
samj, 1302

b. In Business Corporations Unanimous Consent Not
Necessa/ry, 1302

(i) Rule Stated, 1302

(n) But Majority May Dissolve and Wind Up or May
Sell Out, 1802

(a) In General, 1302

(b) Courts Will Not Inquire Whether Resolutimi
Is Expedient, 1302

3. Necessity of Pursuing Steps Pointed Out hy Stat-

ute, 1303

4. Voluntary Dissolution and Winding -Up Under Various
Statutes, 1303

r. Dissolution at Suit of Shareholders, 1304

1. Constitutionality of Statutes Providing For Compulsory
Dissolution of Corporations, 1304

2. Power of Courts of Equity in Dissoluing and Winding Up
CorporaUons, 1305
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a. In General, 1305

b. Such Jv/risdiction Ffequentl/y Conferred hy Stat-

ute, 1305

(i) In General, 1305

(ii) Such as Statutes Providing For Adjudication
of Insol/oency and Appointment of
Receiver, 1305

(a) In General, 1305

(b) What Deemed Insol/o&ncy For Such Pwr-
pose, 1306

(1) In General, 1306

(2) Filing Petition in Banhrvptcy, 1306

(3) Under Statute Relatmg to Insol/oency

For One Tear, 1306

3. Number am,d Value of Shareholders Whose Concurrence Is
Necessary to Support Proceeding, 1307

a. When Not Dissolved at Suit of Single Share-

holder, 1307

b. Wh6n Not Dissolved on Petition of Minority in
Value, 1307

c. Construction of Statutes Prescribing Number and Value
That Can Petition For Dissolution, 1308

d. Dissolution by Unanimous Consent of Sharehold-
ers, 1308

4. Questions of Procedure, 1309

a. NoUce of AppUcationFor Dissolution, 1309

(i) In General, 1309

(ii) Notice to Attorney-General Under Statute of New
York, 1309

b. Order to Show Cause Against Application, 1309

c. Allegations of Bill, 1310

d. Consolidation of All Suits Pending Agadnst Corpora-

tion by Creditors, 1310

e. Intervention of Creditors, 1310

G. Effect of Dissolution, 1310

1. At Common Lam, 1310

a. In General, 1310

b. Extinguished Liability of Shareholders, 1311

(i) Rule Stated, 1311

(ii) But Individuals May Incur Liabilities Which
Will Survive, 1311

2. ^ect of Dissolution With Respect to Contracts, 1312

a. Destroys Power of Corporation to Make Con-

tacts, 1313

b. To What Extent Liable For Money Thereafter Bor-
rowed, 1312

c. Effect of Dissolution Upoji Unexpired or Executory

Contracts, 1312

(i) In General, 1313

(ii) Puts End to Continuvng Duty of Corporation

and Entitles Obligee to Just Compensa-
tion, 1313
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(ill) Entitles Ohligee to Damages For Breach of Con-
tract, 1313

(iv) Renders Debentures of Corporation Immediately
Payable, 1313

(v) When Court May Ordbr Execution of Contract

After Winding-Up Order, 1313

(vi) Effect Upon Unexpired Contracts to Render Serv-

ices to Corporal/ion, 1313

(vii) Effect Upon Unexpired Leases Made to Corpora-

tion, 1313

(a) In General, 1313

(b) Receiver May Take Possession of Leased
Property and Pay Rent, 1313

3. Eff'ect of Dissolution Upon Actions, 1314

a. Destroys Its Power to Sue, 1314^

(i) In General, 1314

(ii) Abates All Actions Commenced in Its

Name, 1314

(hi) This Doctrine Not Applicable to De Facto Disso-

lutions, 1315

(iv) What Actions Abate and What Survive Under
Statutes, 1315

(a) Follows Rule With Respect to Death of
Natural Persons, 1315

(1) In General, 1315

(2) Action by Corporation For Libel, 1315

(3) Action For Tart Continue Against
Directors Under Statute, 1315

(4) Action For Specific Performance
Abates, 1316

b. Destroys Its Capacity to Be Sued, 1316

(i) In General, 1316

(ii) Ccmnot Thereafter Be Made Pa/rty Defend-
ant, 1316

(ni) Abates All Actions Pendimg Against It, 1316

(a) In General, 1316

(b) Contrary Decisions That Such Actions Do
Not Abate, 1317

(c) Judgment Rendered Against Corporation

After Dissolution Erroneous, 1317

(1) In General, 1317

(2) Doctrine That Such Judgments Are
Void, 1817

(a) Statement of Doctrine, 1317

(b) Ma/y Be Impeached Collaterally

hy Creditors, 1317

(c) Other Consequences of This
Doctrine, 1318

(d) Creditors May Nevertheless

Enforce Their Claims Against
Corporate Assets, 1318

(e) Shareholders May Sue to Wind
Up, 1318
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(f) And Corporation May Prevent
Consequences of Dissolution

hy Making Assignment For
Creditors, 1318

(iv) Dissolves All Attachments Lmied on Its Projp-

erty, 1318

(v) De Facto Dissolutions Do Wot Destroy Capacity
to Re Sued, 1318

e. Dissolution Has No Effect Upon Proceedings to

Enforce Liens Upon Corporate Prop-
erty, 1318

(i) Does Not Operate to Divest Vested Rights, 1318

(ii) Does Not Oust Court of Rankruptcy of Jurisdic-
tion, 1318

(ill) Does Not Oust Trustees in Mortgage of Right
to Take Possession and Carry on Rusi-
ness, 1319

4. Effect ofDe Facto Dissolutions, 1319

a. Dissolution hy Reason of Non-User Not Plead-
able, 1319

b. Nor Is Mere InsoVoenffy, 1319

5. Effect of Dissolution After Judgment, 1330

a. No Execution Cam, Issue in Corporate Name, 1330

(i) In General, 1330

(ii) Collection of Such Judgment Enjoined, 1830

b. Contra, That Property of Corporation May Re Sold on
Execution Under Judgment Ohtai/ned Against It

Refore Forfeiture, 1330

6. Modern Doctrine That Obligations of Corporations Survive
Against Their Assets, 1330

a. Doctrine Stated, 1330

b. Obligations Survive Against Shareholders to Extent of
What Is Due Upon Their Shares, 1330

c. Effect of Doct/rine That Obligations of Corporation

Survive Against Its Assets Upon Constitutionality

of Statutes, 1331

d. Operation of This Doctrine Where Corporation Aban-
dons Its Franchises, 1331

7. Statutes Abrogating Common-Law Rule That Debts Due by

or to Corporation Die With It, 1333

a. In General, 1833

b. Constitutionality of These Statutes, 1333

c. These Statutes IMeraWy Construed, 1323

d. Whether Construed as Prescribing an Exclusive

Remedy, 1333

(i) In General, 1333

(ii) When Court of Equity Will Assist Stat-

ute, 1338

e. Whether Apply in Case of Yolumtary Dissolu-

tions, 1338

8. Statutes Continuing Existence of Corporation For Purpose
I of Suing and Reing Sued, 1333

a. Description of These Statutes, 1333
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b. Thevr Consiruction, 1333

(i) When Word ^^ May" to Read "Must" or

"Shall," 1333

(n) Judgm&rit Rendered After JEaypiration of Statutory
Period Void, 1333

(a) In General, 1333

(b) Except where Period of lA/mitation Is
Referred to Commencement of Action, a/nd

Not to Judgment, 1333

(ill) When Recevoer to Be Made Parly, 1834

c. What Powers May Be Exercised Dv/ring Period of
Continuance, 1334

(i) In General, 1334

(ii) Whsn Notes May Be Renewed, 1334

(ill) Assign a/nd Indorse Notes to Trustees Appointed
hy It to Wind Up Its Affairs, 1335

d. Effect of Such Statutes Upon Remedies of Creditors

Against Shareholders, 1335

e. Such Statutes Applicable to Foreign Corpora-
tions, 1335

9. Statutes Continuing Directors and Managers as Trustees to

Wind Up, 1325

a. Description of These Statutes, 1335

b. General Statement of Effect of Such Statutes, 1325

c. To What Extent Arrest Dissolution of Corpora-

tion, 1326

d. Do Not Arrest Running of Statute of Limita-
tions, 1336

e. Do Not Prevent Assignments For Creditors, 1336

f. Do Not Abate Actions Against Directors For Malfeas-
ance, 1336

10. When Dissolution of Corporation Takes Effect, 1336

a. When Charter Is Repealed, 1326

b. In Case of Statutory Winding-Up by Means of
Receiver, 1336

(i) In General, 1336

(ii) Invalidity of Confession of Judgment After
Issuing of Order to Sho^jo Cause, 1326

(ill) Judgment Recovered After Filing of Petition For
Dissolution Ineffectual, 1336

c. Doctri/ne That Forfeiture Takes Effect From Commis-
sion of Act but Becomes Effectual Only From, Date
of Sentence, 1337

11. Effect of Dissolution Upon Property of Corporation, 1337

a. In General, 1337

b. Upo7b Real Properly, 1337

(i) In General, 1327

(ii) Property Which Reverted Must Have Been Held
by Corporation at Date of Its Decease, 1337

c. Personal Property Does Not Escheat, 1337

d. Seoonda/ry Franchises Do Not Revert, but Pass to

Receiver or Trustee, 1337



CORPORATIONS [10 Cye.] 137

(i) In General, 1327

(ii) Except Where Ousted of Such Frcmchises hy
State, 1838

e. Effect of Dissolution Upon Com/mercial Paper Trans-

ferred Tyy Delivery Merely, 1328

f. When Property Vests in Sha/reholders as Tenants in
Common, 1338

12. Effect of Repeal of Charter, 1338

a. Does Not Impair Obligation of Contracts, hut They
Survive Against Property of Corporation, 1328

b. Does Not Extinguish Its Property Rights, hut

They Survive in Its Creditors and Sha/rehold-

ers, 1339

c. £ut Nevertheless Extinguishes Corporation, 1339

13. Extent of Title of Trustees Appointed to Wind tip, 1339

a. In Oen&ral, 1329

b. Whether Sue in Name of Corporation, 1339

14. Effect ofDissolution in Foreign Ju/risdiction, 1339

a. Dissolved vn State of Its Creation, Dissolved Every-
where, 1329

b. Effect of Expiration of Charter of Foreign Corpora-

tion Upon Domestic Actions— Revival of Such
Actions, 1330

c. Effect ofForeign Statutes Appointing Trustees to Wind
Up Foreign Corporations, 1330

15. Effect of Dissolution on Cri/minal Offenses Denounced hy

Cha/rter, 1330

16. Effect of Expiration of Charter on Torts Afterward Com-
rmtted, 1330

17. Effect of Voluntary Dissolution, 1330

a. No Greater Effect Than Expiration of Charter or De-
cree of Forfeiture, 1830

b. Effect Upon Contracts, 1330

18. Reviving Dissolved Corporations Will Not Displace Rights

Accrued Since Dissolution, 1331

19. Dissolution Does Not Invalidate Acts of Corporation De
Facto, 1881

20. Whm, Dissolution Does Not Devolve Ohligations Upon Suc-

cessor Corporation, 1331

21. Winding -Up Order Not Judgment In Rem, 1331

XXII. ACTIONS BY AND AGAINST CORPORATIONS, 1331

A. Power to Sue and Be Sued, 1331

1. At Common Lom, 1331

a. In General, 1331

b. Power to Sue Coextensive With Power to Make Con-

tracts, 1332

c. Suahle Although State Is Member or Sole Proprie-

tor, 1332

d. States May Sue as Corporations, 1383

2. Under Statutes and Constitutional Provisions, 1333

a. This Power Expressly Conferred hy Statutes, 1882

(i) In General, 1882



138 [10 Cye.j CORPORATIONS

(ii) By What Statutes, 1333

(a) In General, 1333

(b) By Statutes Usvng Word " Person," 1333

(ill) By Wliat Statutes Not Conferred, 1333

b. This Power Expressl/y Conferred iy Constitutional

Provisions, 1333

3. Power to Sue Mow Affected hy Want of Organiza-
tion, 1333

a. In General, 1383

b. Enough That Corporation Exists De Facto, 1334

4. Power to Sue cmd Be Sued How Affected hy Dissolu-

tion, 1334

a. Dissolution Ends Power to Sue or Be Sued, 1334

b. Mere Insolmency Does Not Home This Effect, 1334

c. Common -Law Disability Avoided iy Assignment For
Creditors, 1334

d. Or iy Failing to Notice on Record Fact of Dissolu-

tion, 1335

5. Power to Sue Exercised By or Through Board of Direct-

ors, 1335

a. In General, 1335

b. Resolution Authorizing Bringing of Action Not Nec-
essa/ry, 1335

c. Resolution Authorizing Dismissal of Action Not Nec-
essary, 1335

6. Suable in What Manner, 1335

7. Corporations May Maintain Action Against Their Own
Members, 1335

B. Actions by Corporations, 1336

1. Corporations Entitled to What Remedies, 1336

a. Entitled to Same Remedies as Individuals, 1336

b. Ma/y Sue in Assumpsit, 1336

c. May Sue in Trespass, 1836

d. May Maintain Actions Sounding in Damages, 1836

(i) In General, 1336

(ii) Such as Actions For Libel or Slander, 1336

e. May Have Summary Remedies, 1336

f . May Have Special Remedies Under Statutes, 1336

g. May Have What Remedies With Respect to Commer-
cial Paper, 1337

h. May Maintain Action on Promise Made to Its

Officer, 1837

i. May Maintain Action Against Corporation Having
Same Officers as Itself, 1387

2. Corporation Cannot Sue as Common Informer Under
Statute Giving Such Action to ^^ Any Person or Per-
sons," 1837

3. Demand in Actions by Corporations, 1337

C. What Actions Will and Will Not Lie Against Corpora-

tions, 1337

1. Any Appropriate Actions, 1337

a. In General, 1337

b. When Assumpsit Will Lie, 1337

(i) In General, 1337

(ii) When Not Assumpsit but Covenant, 1338



CORPORATIONS [lO Cye.J 139

c. Tresspass, 1338

d. Trespass on the Case, 1338

e. Trover, 1339

f. Replevin, 1339

g. Ejectment, 1339

h. Forcible Entry and Detainer, 1839

i. Slander of Goods or Business, 1839

j. Booh- Accownt, 1339

k. Account Stated,^3S9

1. Use and Occupation, 1340

m. J.c^iows on, Clauses of Charter, 1340

n. J.ci*o«s on By -Lams, 1340

o. ^c^z'ows For Violations of Public Duties, 1340

p. Specific Performa/nce, 1341

q. Bills in Equity For Discovery, 1341

(i) In General, 1341

(ii) Practice of Joining Officers of Corporation as

Co -Defendants, 1341

(a) In General, 1341

(b) Further Explanations of This Prac-
tice, 1342

(hi) Mere Witmsss Cannot Be Joined For Dis-
covery, 1343

(iv) When Bill Does Hot Reqv/ire Answer Under
Oath, 1343

(v) Former Officers May Be Joined For Dis-
covery, 1343

(vi) Plaintiff Ma/y Wadve Right to Have Corporate

Officer Joined For Discovery, 1348

(tii) Discovery Li/mited to Matters Coming to Their
Knowledge as Officers, 1343

(viii) Objection That Discovery May Subject Corpora-
tion to Forfeiture of Its Charter, 1344

r. Statutory SubstiPiotes For Bills For Discov-
ery, 1344

s. Bill of Interpleader by Agent of Corpora-
tion, 1344

t. Actions to Recover Payments Yoluntarily
Made, 1344

2. Demand in Actions AgaAnst Corporations, 1344

D. Questions Relating to Corporate Existence, 1345

1. In General, 1345

a. Corporations De Facto Suable as if De Jure, 1845

b. Estoppel to Deny Corporate Existence, 1845

(i) In General, 1345

(ii) This Estoppel Extends to Promoters, Directors,

Officers, and Shareholders, 1346

(a) In General, 1346

(b) How as to Promoters, 1846

(c) Extends to Cases Where Parties Contract
Among Themselves to Be Liable Only
as Members of Supposed Corporation
Are Liable, 1346

c. Estoppel to Deny Corporate Powers, 1346
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d. Sumg Corporation as Such Admits Its Corporate Exist-

ence, 1346

e. General Appearance Tyy Corporation Admits Its Corpo-

rate Existence, 1347

(i) Rule Stated, 1347

(ii) Rule Extends to Case of Foreign Corporation
Proceeded Against hy Attachment, 1347

f. Corporate Existence Admitted hy Taking Ap-
peal, 1347

(i) In General, 1347

(ii) Or iy Executing Appeal -Bond, 1847

Questions of Pleading Relati/ng to Corporate Exist-

ence, 1347

a. When Not Necessary to Allege Corporate Exist-

ence, 1347

(i) In General, 1347

(ii) Not so Necessary Where Plaim,tiff or Defendant
Is Described hy Na/me Which Imports Corpo-
ration, 1348

(ill) Not so Necessary Where Plaintiff or Defend-
ant Is Described hy Nam.e in Which
It Has Entered Into Contract Sued
on, 1348

(a) In General, 1348

(b) This Rule Under Statutes, 1348

(it) Theory of Decisions Which Dispensed With Neces-
sity of Alleging Corporate Existence, 1349

b. Contrary Doctrine That It Is Necessary to Allege Cor-
porate Existence, 1349

(i) In General, 1849

(ii) Courts Proceed Upon Distinction Between Puhlia
Statutes a/nd Pri/vate Charters, 1350

(a) In General, 1350

(b) Courts Which Repudiate This Distinc-
tion, 1350

(hi) Distinction Between Actions Ex Delicto and
Actions Ex Contractu, 1350

(iv) Jurisdictions in Which Rule Rests Upon Stat-

ute, 1350 '

(v) Necessa/ry to Allege Corporate Existence Where
Action Is to Enforce Right Which Can Inhere
Ordy in a Corporation, 1350

c. What Averments of Corporate Existence Suffi-

cient, 1351

(i) Enough to Allege That Plaintiff or Defendant Is
Corporation, Etc., 1351

(ii) What Plaintiff Need Not Aver, 1351

(hi) The Usual Way of Makimg the Averment, 1353

(iv) Whether Necessary to Repeat Averment of Cor-
porate Existence in Successive Counts, 1353

(v) Declaring Against Corporation Which Ha^
Changed Its Namie, 1358

d. Question of Corporate Existence of Plaintiff Must Be
Raised hy Defendant, 1853

(i) Under AU Theories of Pleading, 1853
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(ii) Corporate Character of Plaintiff Adnnitted ly

Default, 1353

(ill) When Corporate Existence of Plaintiff Presumed
After Verdict, 1853

e. Plea to Merits Admits Corporate Existence, 1354

f. In What Manner Question of Corporate Existence

Ra/ised in Pleading, 1355

(i) In General, Not Raised hy Demurrer, 1355

(ii) By Plea in Abatement, 1356

(a) In General, 1356

(b) That Is, hy Plea of Nul Tiel Corporation
at Common Law, 1356

(m) By Verified Plea, 1356

(a) In General, 1356

(b) Denial on Information and Belief Not
Sufficient, 1357

(o) Same Rule in Case of Actions hy Foreign
Corporations, 1357

(iv) By Special Demand For Proof of Incorpora-

tion, 1357

(v) By Plea of Nul Tiel Corporation at Common
Law, 1357

(a) Whether This Is Plea in Ahatement or in

Bar, 1357

(b) Plea of Nul Tiel Corporation Raises Only
Question of Existence De Facto of Cor-

poration, 1357

(c) Nul Tiel Corporation How Pleaded, 1358

(d) Further as to Particula/rity of Averment in

Raising Question of Corporate

Existence, 18.9

(1) In General, 1359

(2) Npt a Corporation Authorized to

Maintain the Action, 1359

(3) Pa/rticularity of Statement Where
Defendant Pleads Corporate Exist-

ence, 1359

(vi) Pa/rtAcularity in Replication to Plea of Nul Tiel

Corporation, 1860

(vii) Burden of Proof Under Plea of Nul Tiel Corpo-

ration Plaintiff, 1360

(viii) Plea of Nul Tiel Corporation Defendant, 1360

(a) In General, 1360

(b) Row Pleaded, 1361

(ix) Stage of Proceeding at Which Nul Tiel Corpora-

tion Pleadahle, 1361

(x) Manner of Putting in Issue Corporate Existence

in Actions Before Justices of the Peace, 1363

(xi) Manner of Pleading Dissolution of Corpora-

tion, 1863

g. Amendments in Case of Failure to Plead Corporate

Existence, 1363

h. Defense That Plaintiff Corporation Was Organized

For Unlawful Purposes, 1863
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CBOSS-BEFEBENCES *

h or Matters Kelating to

:

Agricultural Societies, see AoKicuLTnEE.
Aqueduct Companies, see Watees.
Asylums, see Asylums.
Bants, see Banks and Banking.
Beneficial Associations, see Mutual Benefit Jnsukance.
Boom Companies, see Logs and Logging.
Building and Loan Associations, see Building and Loan Societies.
Canal Companies, see Canals.
Carriers, see Caeeiees.
Cemetery Companies, see Cbmetbeies.
Charitable Corporations, see Charities.
Clubs, see Clubs.
Colleges, see Colleges and Universities.
Corporations Owned or Controlled by States, see States.
Depositaries, see Depositaries.
Drainage Companies, see Drains.
Electric Light Companies, see Electricity.
Exchanges, see Exchanges.
Ferry Companies, see Feeeies.
Foreign Corporations, see Foeeign Corporations.
Franchises Generally, see Franchises.
Gas Companies, see Gas.
Hospitals, see Hospitals.
Hotel Companies, see Innkeepees.
Insurance Companies, see Insurance.
Irrigation Companies, see Waters.
Joint-Stock Companies, see Joint-Stock Companies.
Levee Improvement Companies, see Levees.
Logging Companies, see Logs and Logging.
Lottery Companies, see Lotteries.

Manufacturing Companies, see Manufactures.
Mercantile Agents, see Mercantile Agencies.
Mining Companies, see Mines and Mining.
Monopolies, see Monopolies.
Mortgage Loan Companies, see Mortgages.
Municipal Corporations, see Municipal Corporations.
l^avigation Improvement Companies, see Navigable Waters.
Proprietors of Common Lands, see Common Lands.
Kailroad Companies, see Kaileoads.
Religious Societies, see Religious Societies.

Salvage Companies, see Salvage.
State and Municipal Aid to Railroads, see Counties ; Municipal Corpora-

tions ; Railroads ; Towns.
Street Railroad Companies, see Street Railroads.
Surety Companies, see Insurance ; Peincipal and Sueety.
Taxation of Corporations, see Taxation.
Telegraph and Telephone Companies, see Telegeaphs and Telephones.
Trade Unions, see Laboe Unions.
Trust Companies, see Banks and Banking.
Turnpike and Toll-Road Companies, see Toll-Roads.
Unincorporated Associations, see Associations.

Warehouse Companies, see Warehousemen.
Water Companies, see Watees.

* The references to the Century Digest which appear in this article are put in by the publishers and not by
the author, in pursuance of a plan which applies to the whole work. The use of these references is not intended
to imply any deficiency in any article in this work, but the intention is to furnish the reader with different
groupings of the decisions in a condensed form.

THE AMERICAN LAW BOOK COMPAXY.
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I. NATURE, KINDS, AND ORGANIZATION.

A. What Is a Corporation— l. Definition^ Suggested by Author. A corpo-

ration is a collection of natural persons, joined together by their voluntary action

or by legal compulsion, by or under the authority of an act of the legislature,

consisting either of a special charter or of a general permissive statute, to accom-
plish some purpose, pecuniary, ideal, or governmental, authorized by the charter

or governing statute, under a scheme of organization, and by methods thereby
prescribed or permitted ; with the faculty of having a continuous succession dur-

ing the period prescribed by the legislature for its existence, of having a corporate

1. As defined by the ancient common law
a corporation is " a franchise created by the
king, and is a body constituted by policy,

Avith a capacity to take or to do." Central
E,., etc., Co. f. State, 54 6a. 401, 406 \.citvng

4 Comyn Dig. 465].
Other definitions are as follows: "A legal

institution devised to confer upon the indi-

viduals of which it is composed powers, priv-

ileges and immunities which they would not
otherwise possess." Coyle 1). Mclntire, 7

Houst. (Del.) 44, 88, 30 Atl. 728, 40 Am. St..

Rep. 109.

"An artificial person, created by the Legis-

lature." South Carolina E. Co. v. McDonald,
5 Ga. 531, 535.

"An artificial being created by law, and
composed of individuals who subsist as a
body politic under a special denomination,
with the capacity of perpetual succession, and
of acting, within the scope of its charter, as
a natural person." Fietsam v. Hay, 122 111.

293, 295, 13 N. E. 501, 3 Am. St. Rep. 492.

"A personification of certain legal rights

under a description imposed upon it, by the
power which created it." U. S. Bank v. State,

12 Sm. & M. (Miss.) 456, 459.
" 'A body politic or corporate, formed and

authorized by law ' to act as a single per-

son." Bradley Fertilizer Co. v. South Pub.
Co., 4 Misc. (N. Y.) 172, 176, 23 N. Y. Suppl.
675, 53 N. Y. St. 214 [quoting Imperial
Diet.].

"A collection of individuals united in one
body, under such a grant of privileges as se-

cures a succession of members without chang-
ing the identity of the body, and constitutes

the members for the time being one artificial

person, or legal being, capable of transacting
some kind of business like a natural person."
People V. Watertown, 1 Hill (N. Y.) 616, 620
[quoted in Sandford v. New York, 15 How.
Pr. (N. Y.) 172; Niagara County v. People,

7 Hill (N. Y.) 504, 507].
"An artificial person created by law as the

representative of those persons, natural or

artificial, who contribute to, or become hold-
ers of shares in, the property entrusted to it

for a common purpose." Gibbs' Estate, 157
Pa. St. 59, 69, 33 Wkly. Notes Cas. (Pa.)
120, 27 Atl. 383, 22 L. R. A. 276.

"An artificial person created by law for the
purpose of becoming the business representa-
tive, agent or trustee of so many persons as
may join to furnish the money with which
the business to be done by the corporation

may be carried on." Com. v. Fall Brook Coal
Co., 156 Pa. St. 488, 494, 26 Atl. 1071.

"A creature of the law, having certain pow-
ers and duties of a natural person." Cal. Civ.

Code, § 283 [quoted in San Luis Water Co.

V. Estrada, 117 Cal. 168, 177, 48 Pac. 1075;
Dean v. Davis, 51 Cal. 406, 410].

"An artificial person created by law for

specific purposes, the limit of whose existence,

powers and liabilities is fixed by the act of

incorporation, usually called its charter."

Ga. Code, § 1670 [quoted in Central R., etc.,

Co. V. State, 54 Ga. 401, 406].

"An intellectual body, created by law, com-
posed of individuals united under a common
name, the members of which succeed each
other, so that the body continue always the

same, notwithstanding the change of the in-

dividuals who compose it, and which, for cer-

tain purposes, is considered as a natural per-

son." La. Civ. Code. art. 427 [quoted in

State V. Kohnke, 109 La. 838, 33 So. 793].

"A legal person with a special name com-
posed of such members and endorsed with
such powers and such only as the law pre-

scribes." 1 Dillon Mun. Corp. (3d ed.) § 18

[quoted in Coyle v. Mclntire, 7 Houst. (Del.)

44, 88, 30 Atl. 728, 40 Am. St. Rep. 109 ; An-
drews Bros. Co. V. Youngstown Coke Co., 10

Ohio Fed. Dec. 306, 31 1]".

"A franchise possessed by one or more in-

dividuals who subsist as a body politic, under
a special denomination, and are vested by
the policy of the law with the capacity of

perpetual succession, and of acting in several

respects, however numerous the association

may be, as a single individual." 2 Kent
Comm. 295 [quoted in Porter v. Rockford,
etc., R. Co., 76 111. 561, 573; State v. Payne,
129 Mo. 468, 478, 31 S. W. 797, 33 L. R. A.
576; Farmers' L. & T. Co. v. New York, 7

Hill (N. Y.) 261, 283].

"A collection of many individuals, united
into one body, under a specific denomination,
having perpetual succession under an arti-

ficial form, and vested, by the policy of tho
law, with the capacity of acting, in several
respects, as an individual." 1 Kyd Corp. 13

[quoted in Phillips Academy f. King, 12
Mass. 546, 554; People v. North River Sugar
Refining Co., 3 N. Y. Suppl. 401, 407, 19
N. Y. St. 853, 22 Abb. N. Cas. (N. Y.) 164;
Warner v. Beers, 23 Wend. (N. Y.) 103, 173;
State V. Standard Oil Co., 49 Ohio St. 137,
178, 30 N. E. 279, 34 Am. St. Rep. 541, 15
L. R. A. 145; Toledo Bank v. Toledo, 1 Ohio

ri. A, 1]
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name by which it may make and take contracts, and sue and be sued, and with
the faculty of acting as a unit in respect of all matters within the scope of the

purposes for which it is created.^

2. Definition of Chief Justice Marshall. The following definition of a cor-

f)oration was given by Chief Jiastice Marshall in the celebrated Dartmouth Col-

ege case :
*^ "A corporation is an artificial being, invisible, intangible, and exist-

ing only in contemplation of law. Being the mere creature of law, it possesses

only those properties which the charter of its creation confers upon it, either

expressly or as incidental to its very existence. These are such as are supposed
best calculated to effect the object for which it was created. Among the most
important are immortality, and, if the expression may be allowed, individuality

;

properties by which a perpetual succession of many persons are considered as the

same, and may act as a single individual. They enable a corporation to manage
its own affairs, and to hold property without the perplexing intricacies, the haz-

ardous and endless necessity, of perpetual conveyances for the purpose of trans-

mitting it from hand to hand. It is chiefly for the purpose of clothing bodies of

men, in succession, with these qualities and capacities, that corporations were
invented, and are in use. By these means, a perpetual succession of individuals

are capable of acting for the promotion of the particular object, like one immor-
tal being." *

St. 622, 642; In re German Lutheran, etc..

Church, 9 Pa. Co. Ct. 12, 13].

2. This is substantially the author's defi-

nition in his work on the subject. 1 Thomp-
son Corp. § 1.

3. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 636, 4 L. ed. 629.

4. The first part of this celebrated defini-

tion, ending with the words " incidental to
its very existence," was quoted with approval
l)y Taney, C. J., in Augusta Bank c. Earle,

13 Pet. (U. S.) 519, 587, 10 L. ed. 274.

The entire passage was quoted, arguendo,
by Wayne, J., in giving the opinion of the
•court in Louisville, etc., R. Co. v. Letson, 2
How. (U. S.) 497, 558, 11 L. ed. 353, in favor
of the proposition that a corporation may be
regarded as a " citizen " within the meaning
of the federal constitution and Judiciary Act,

for the purposes of federal jurisdiction

founded upon diverse state citizenship. It

"was also quoted in the following cases:

Alabama.— Dillard v. Webb, 55 Ala. 468,

474.

Arkansas.— Ex p. Conway, 4 Ark. 302, 351.

Colorado.— Utley v. Clark-Gardner Lode
Min. Co., 4 Colo. 369, 372.

Connecticut.— Coite v. Savings Soc, 32
'Conn. 173, 185.

Delaware.—Higgins v. Downward, 8 Houst,

227, 240, 32 Atl. 133, 40 Am. St. Eep. 141

Coyle V. Melntire, 7 Houst. 44, 88, 30 Atl

728, 40 Am. St. Rep. 109; Deringer v. Der
inger, 5 Houst. 416, 429, 1 Am. St. Rep. 150,

Georgia.— Goldsmith v. Rome, etc., R. Co.,

62 Ga. 463, 481.

Illinois.— Mather v. Ottawa, 114 111. 659,

•664, 3 N. E. 216.

Indiana.— Cutshaw v. Fargo, 8 Ind. App.
691, 693, 34 N. E. 376, 36 N. E. 650.

Kansas.— State v. Stormont, 24 Kan. 680,

•690 (holding that "immortality is a legiti-

mate attribute to be conferred on a. corpora-

[I, A, 1]

tion"); Land Grant R., etc., Co. v. Coffey

County, 6 Kan. 245, 253.

Maine.— Miller v. Ewer, 27 Me. 509, 518,

46 Am. Dec. 619.

Michigan.— Swan v. Williams, 2 Mich.
427, 433.

Nebraska.— Horbach v. Tvrrell, 48 Nebr.

514, 526, 67 N. W. 485, 489, 37 L. R. A. 434.

New Jersey.— Cole 17. Bergen County Mut.
Assur. Assoc, 26 N. J. L. 362, 365, holding
that " the great object of an incorporation is

to bestow the character and properties of

personality and individuality upon the legal

entity called the corporation, as distinct from
the persons of the corporators."

New York.— Codd v. Rathbone, 19 N. Y.

37, 40 (holding that individuals engaged in

carrying on the business of banking under
the banking law of New York of 1838 are

not corporations) ; Curtis v. Leavitt, 15 N. Y.

9, 209, 257 ; Gifford v. Livington, 2 Den. 380,

395 (in which Senator Hand adds his mite
[might?] to the many attempts to define a
corporation) ; Warner v. Beers, 23 Wend. 103,

124, 143 (dealing with definitions of a cor-

poration) ; Thomas V. Dakin, 22 Wend. 9,

100 (referring especially to the quality of

perpetual succession)

.

, South Carolina.— McCandless v. Richmond,
etc., R. Co., 38 S. C. 103, 110, 16 S. E. 429,

18 L. R. A. 440 (adding that "one of the

rights conceded in this country to corpora-

tions is that of being a person in the eyes

of the law " ) ; Charleston Ins., etc., Co. v.

Sebring, 5 Rich. Eq. 342, 346 (dealing with
the definitions of a corporation).

Texas.— Waterbury v. Laredo, 60 Tex. 519,

5^1.

Virginia.— Roanoke Gas Co. v. Roanoke,
88 Va. 810, 824, 14 S. E. 665.

West Virginia.—^Richardson v. Clarksburg,

30 W. Va. .491, 494, 4 S. E. 774 ; Hope v. Val-

ley City Salt Co., 25 W. Va. 789, 797.
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3. A Collection op Natural Persons. The conception of Marshall that a cor-

poration is "invisible, intangible, and existing only in contemplation of law"
is a mere remnant of the mysticism of the middle ages. Corporations are but
associations of individuals.'

4. A Joint-Stock Company May Be Regarded as a Corporation. In order that

an aggregate body should be regarded as a corporation it is not necessary that it

siionld be called such in its charter or governing statute.* For example an English

joint-stock company may be regarded as a corporation for purposes of taxation in

the United States.'

5. Resemblances and Differences Between Corporations and Joint-Stock Com-
panies. Tlie points of resemblance between corporations and joint-stock com-
panies are : (1) That they both enjoy what is called perpetual succession, so that a

transfer by any member of his shares, whereby a stranger is introduced into

membership, does not work a dissolution of the body
; (2) that they both act

through the oiBcial agency of a board of directors, trustees, or governors, and
that tlie individual members have no agency by virtue of their membership,
which entitles them to act for the aggregate body.^ Their chief points of difference

are : (1) That a corporation generally brings and defends actions in its corpoi-ate

name, while a joint-stock company sues and defends by the name of a designated

officer empowered thereto.' (2) The members of a corporation are not liable for

the debts of the company except under special circumstances and when made so

by statute, whereas the members of a joint-stock company are in general liable as

partners.'" In short a joint-stock company is regarded in England as nothing

United States.— Waters-Pierce Oil Co. 'p.

Texas, 177 V. S. 28, 44, 20 S. Ct. 518, 44
L. ed. 657; U. S. v. Stanford, 70 Fed. 346,

357 (per Gilbert, J.).

Canada.— Ulrich v. National Ins. Co., 42

U. C. Q. B. 141, 158.

5. Lumpkin, J., in Hightower v. Thornton,
8 Ga. 486, 52 Am. Dee. 412. In a, joint-stock

corporation these individuals are called

shareholders. Lowe, J., in Gelpcke v. Blake,

19 Iowa 263.

6. For the purpose of being sued in New
Jersey, a joint-stock company or association

organized under the laws of New York, and
having the capacity of suing by the name of

its treasurer, was regarded as a corporation.

Edgeworth v. Wood, 58 N. J. L. 463, 33 Atl.

940. To a similar effect see State v. Adams
Express Co., 3 Ohio S. & C. PI. Dec. 326,

2 Ohio N. P. 98.

For the purpose of a controversy with one
of its own shareholders a joint-stock com-
pany has been so treated. Westcott v. Fargo,
6 Lans. (N. Y.) 319 iaffvrmed in 61 N. Y.
542, 19 Am. Rep. 300, holding that a share-

holder might sue the company at law, which
he could not do if it were to be regarded as

a partnership] ; Waterbury v. Merchants'
Union Express Co., 50 Barb. (N. Y.) 157
(where the United States Express Company
was treated as a corporation for this pur-
pose).

Fcr the purpose of removing suits, brought
by or against it in a state court, into a court
of the United States, on the ground of being
a " citizen " of the state of New York with-
out regard to the citizenship of its members
a joint-stock company has been bo treated.

Fargo V. MeVicker, o5 Barb. (N. Y.)
437.

[10]

For the purpose of maintaining an action

in a court of the United States on the ground
of diverse state citizenship this has been held

true. Fargo v. Louisville, etc., E. Co., 6 Fed.

787, 10 Biss. 273; Maltz v. American Express
Co., 16 Fed. Cas. No. 9,002, 1 Flipp. 611.

7. Oliver v. Liverpool, etc., L., etc., Ins.

Co., 100 Mass. 531 [affirmed in Liverpool,

etc., L., etc., Ins. Co. v. Oliver, 10 Wall.

(U. S.) 566, 19 L. ed. 1029].

What not necessary to the conception of a
corporation.—A collection of individuals may
be none the less a corporation, because such
individuals may be personally liable for the

debts of the collective body; because it has
not been clothed with the capacity to sue

and be sued in the corporate name, although

such capacity is one of the usual incidents

of a corporation; it is sufficient that it may
sue and be sued by the name of a designated

officer; or because the legislature has not, in

its charter or governing statute, used the

word " corporation." Liverpool, etc., L., etc.,

Ins. Co. v. Oliver, 10 Wall. (U. S.) 566, 19

L. ed. 1029 [affirming Oliver v. Liverpool,

etc., L., etc., Ins. Co., 100 Mass. 531].

8. Burnes v. Pennell, 2 H. L. Cas. 497, 13

Jur. 597.

9. Taft V. Ward, 106 Mass. 518; Oliver v.

Liverpool, etc., L., etc., Ins. Co., 100 Mass.
531; Bartlett v. Pentland, 1 B. & Ad. 704,

20 E. C. L. 657; Wormwell v. Hailstone, 8
Bing. 668, 8 L. J. C. P. 0. S. 264, 4 M. & P.

512, 19 E. C. L. 301; Matter of Monmouth-
shire, etc., Banking Co., 2 De G. M. & G.
562, 51 Eng. Ch. 439; Harrison v. Pimmins,
7 Dowl. P. C. 28, 8 L. J. Exch. 94, 4 M. & W.
510; Wordsworth Joint Stock Cos. 66.

10. Frost V. Walker, 60 Me. 468; Whit-
man V. Porter, 107 Mass. 522; Bodwell v.
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more or less than a numerous partnership having some of the features of an
incorporated company," and this is the generally accepted view in America.'^
lion-liability to creditors, however, is not a factor which determines this question

;

since, as will appear hereafter, in many corporations, by statute, the shareholders
are liable to the creditors.*'

6. Distinction Between Joint-Stock Corporation and Society. This distinction

hardly needs to be adverted to further than to say that in England a guild, frater-

nity, or society is not necessarily a corporation, as it does not require a sovereign

act for its creation." Another distinction between a joint-stock corporation and
an incorporated society relates to the question who or what constituencies are to be
deemed the incorporated body. In the case of societies it is in many cases the

trustees that are incorporated ;
'' in the case of a municipal corporation it is usu-

ally the governing body, the mayor and common council, that is incorporated ;

**

but in the case of joint-stock corpqrations it is the shareholders.

7. Distinction Between Corporation and Partnership. The essential distinctions

between a corporation and a partnership are : (1) A corporation possesses " per-

petual succession," while a partnership does not ; that is to say, the members of

a corporation (and this applies to an unincorporated joint-stock company) may
freely transfer their shares to outside persons, except so far as restrained from so

doing by the terms of the charter or other constituent instrument, and thus intro-

duce new members into the corporation in their stead, while in case of a partner-

ship if a member retires from the firm or dies it works a dissolution. (2) In the

case of a corporation the members are not agents for the incorporated body,

unless specially clothed with power as such." The shareholders act througli a

board which they create and cannot in general bind the corporation by their indi-

vidual action, although all of them concur.** Whereas in a general partnership

each member is an agent for the partnership with respect to all matters within

the scope of the partnership business.*' (3) The members of a general partnership

are individually liable for the debts of the firm, jointly and severally ; whereas,

subject to statutory and special qualifications hereafter explained in this article,

the members of a corporation are not so liable.^

8. Corporations May Be Composed of Partnerships or of Other Corporations.'^'

Eastman, 106 Mass. 525; Taft v. Ward, 106 corporations see Davidson v. Hobson, 59 Mo.
Mass. 518; Hoadley v. Essex County, 105 App. 130. That a joint-stoek association

Mass. 519 (per Morton, J.) ; Oliver v. Liver- brought into being wholly by the contract of

pool, etc., L., etc., Ins. Co., 100 Mass. 531; its individual members is not a corporation

Tyrrell v. Washburn, 6 Allen (Mass.) 466; see Gregg v. Sanford, 65 Fed. 151, 12 C. C. A.

Tappan v. Bailey, 4 Mete. (Mass.) 529; Dow 525. See also, generally, Joint-Stock Com-
V. Sayward, 12 N. 5. 271; Townsend v. panies.

Goewey, 19 Wend. (N. Y.) 424, 32 Am. Dee. 14. Robinson v. Groscot, Comb. 372; Rex
514; Williams v. Michigan Bank, 7 Wend. v. Beardwell, 2 Keb. 52; Clements Inn Case,

(N. Y.) 539; Angell & A. Corp. § 591. 1 Keb. 135; Y. B. 49 Edw. Ill, 46.

11. Ea> p. Warkworth Dock Co., 18 Beav. 15. Louisville v. Louisville University, 15

629. B. Mon. (Ky.) 642; Legrand v. Hampden
12. Bullard v. Kinney, 10 Cal. 60; Taft Sidney College, 5 Munf. (Va.) 324.

V. Ward, 106 Mass. 518; Hoadley v. Essex 16. Rex v. Chalk, Comb. 396.

County, 105 Mass. 519; Tyrrell v. Wash- 17. Conro «>. Port Henry Iron Co., 12 Barb.
burn, 6 Allen (Mass.) 466; Tappan v. Bailev, (N. Y.) 27; Dayton, etc., R. Co. v. Hatch, 1

4 Mete. (Mass.) 529; Wells v. Gates, 18 Disn. (Ohio) 84, 12 Ohio Dec. (Reprint)

Barb. (N. Y.) 554 ( per Clarke, J. ) . Compare 501; Dana «. U. S. Bank, 5 Watts & S.

Woods V. De Figaniere, 1 Rob. (N. Y.) 659; (Fa.) 223.

Opdyke v. Marble, 18 Abb. Pr. (N. Y.) 266 18. Warner v. Mower, 11 Vt. 385. And
laffirmed in 18 Abb. Pr. (N. Y.) 375]; Peo- the same is true of an incorporated society.

pie t;. Watertown, 1 Hill (N. Y.) 616; Wil- Society for Hlustration, etc. v. Abbott, 2

liams V. Michigan Bank, 7 Wend. (N. Y.) Beav. 559, 4 Jur. 453, 9 L. J. Ch. 307, 17

539; Livingston v. Lynch, 4 Johns. Ch. Eng. Ch. 559.

(N. Y.) 573; Matter of Monmouthshire, etc., 19. Galway v. Matthew, 1 Campb. 403, 10
Banking Co., 2 De G. M. & G. 562, 51 Eng. East 264, 10 Rev. Rep. 289.

Ch. 439 ; Harrison v. Pimmins, 7 Dowl. P. C. 20. Liability of shareholders see infra, VIII.

28, 8 L. J. Exeh. 94, 4 M. & W. 510. 21. Who may be corporators or members
13. What voluntary associations are not generally see infra, I, F.

[I. A, 5]
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It is not necessary that the shareholders of a joint-stock corporation should be
individuals. Except where restrained by constitutional provisions or by statutes

they may be collections of individuals, such as partnerships, private corporations,^*

or even .piunicipal corporations.^

Who may become shareholders see infra,

VI, «.
32'. Evans v. Bailey, 66 Cal. 112, 4 Pac.

1089; Hill v. Nisbet, 100 Ind. 341; Booth v.

Robinson, 55 Md. 419.

33. Alabama.— Ex p. Selma, etc., R. Co.,

45 Ala. 696, 6 Am. Rep. 722; Gibbons v. Mo-
bile, etc., R. Co., 36 Ala. 410; Wetumpka v.

Winter, 29 Ala. 651 (plank-road case) ; Stein
V. Mobile, 24 Ala. 591.

California.— People v. San Francisco, 27
Cal. 655 ; People v. Coon, 25 Cal. 635 ; French
V. Teschemaker, 24 Cal. 518; Robinson v.

Bidwell, 22 Cal. 379 ; Hobart v. Butte County,
17 Cal. 23 ; Pattison v. Yuba County, 13 Cal.

175.

Connecticut.— Savings Soc. v. New London,
29 Conn. 174; Bridgeport v. Housatonic R.
Co.. 15 Conn. 475.

Florida.— Cotten v. Leon County, 6 Pla.
610.

Georgia.— PowA-s v. Dougherty County, 23
Ga. 65; Winn v. Macon, 21 Ga. 275.

Illinois.— Keithburg v. Frick, 34 111. 405;
Piatt V. People, 29 111. 54; Butler v. Dun-
ham, 27 111. 474; Clarke v. Hancock County,
27 111. 305; Perkins v. Lewis, 24 111. 208;
Johnson v. Stark County, 24 111. 75; Robert-
son V. Rockford, 21 111. 451 ; Prettyman v.

Tazewell County, 19 111. 406, 71 Am. Dee.
230; Ryder v. Alton, etc., R. Co., 13 111. 516.

Indiana.— Aurora v. West, 22 Ind. 88, 85
Am. Dec. 413; Bartholomew County v. Bright,
18 Ind. 93; Evansville, etc., R. Co. v. Evans-
ville, 15 Ind. 395; Aurora v. West, 9 Ind.
74.

,

Iowa.— Whittaker v. Johnson County, 10
Iowa 161 ; McMillen v. Lee County Judge,
etc., 6 Iowa 391; McMillen v. Boyles, 6 Iowa
304; Ring v. Johnson County, 6 lowg, 265;
Clapp V. Cedar County, 5 Iowa 15, 68 Am.
Dec. 678 ; State v. Bissell, 4 Greene 328 ; Du-
buque County V. Dubuque, etc., R. Co., 4
Greene 1.

Kansas.— Leavenworth County v. Miller, 7
Kan. 479, 12 Am. Rep. 425.

Kentudky.— Maddox v. Graham, 2 Mete.
56; Slack V. Maysville, etc., R. Co., 13 B.
Mon. 1 ; Justices Clark County Ct. v. Paris,
etc.. Turnpike Co., 11 B. Mon. 143; Talbot
V. Dent, 9 B. Mon. 526.

Louisiana.— Vieksburg, etc., R. Co. v. Oua-
chita Parish, 11 La. Ann. 649; Parker v.

Scogin, 11 La. Ann. 629; New Orleans v.

Graihee, 9 La. Ann. 561; Police Jury v. Mc-
Donough's Succession, 8 La. Ann. 341.

Maine.— Augusta Bank v. Augusta, 49 Me.
507.

Mississippi.— Strickland v. Mississippi
Cent. R. Co. [cited in Williams v. Cammack,
27 Miss. 209, 224, 61 Am. Dec. 508].

Missouri.— St. Joseph, etc., Ri Co. v. Bu-
chanan County Ct., 39 Mo. 485 ; Flagg v. Pal-

myra, 33 Mo. 440 ; St. Louis v. Alexander, 23
Mo. 483.

JVeio Yorl-.— People v. Mitchell, 35 N.
,

Y.

551; Clarke v. Rochester, 28 N. Y. 605 [af-

firming 24 Barb. 446] ; Starin v. Genoa, 23
N. Y. 439; Rome Bank v. Rome, 18 N. Y.
38; People v. Mitchell, 45 Barb. 208; Gould
V. Venice, 29 Barb. 442; Benson v. Albany,
24 Barb. 248 ; Grant v. Courier, 24 Barb. 232.

North Carolina.—Caldwell v. Burke County
Justices, 57 N. C. 323; Taylor v. Newberne,
55 N. C. 141, 64 Am. Dec. 566 (a navigation
case )

.

Ohio.— State v. Goshen Tp., 14 Ohio St.

569; State v. Perrysburg, 14 Ohio St. 472;
Knox County v. Nichols, 14 Ohio St. 260; State
v. Hancock County, 12 Ohio St. 596; State v.

Union Tp., 8 Ohio St. 394; State v. Van
Home, 7 Ohio St. 327; Thompson v. Kelly,
2 Ohio St. 647; Cass v. Dillon, 2 Ohio St.

607; Steubenville, etc., R. Co. v. North Tp.,

1 Ohio St. 105 ; Cincinnati, etc., R. Co. v.

Clinton County, 1 Ohio St. 77.,

Pennsylvania.— Com. v. Perkins, 43 Pa.
St. 400; Com. 4;. Pittsburgh, 41 Pa. St. 278:
Com. r. Allegheny County, 32 Pa. St. 218;
Moers v. Reading, 21 Pa. St. 188; Sharpless
V. Philadelphia, 21 Fa. St. 147, 59 Am. Dec.
759; Com. v. McWilliams, 11 Pa. St. 61 (a
turnpike case) ; Harvey v. Lloyd, 3 Pa. St.

331.

South Carolina.— State v. Charleston, 10
Rich. 491.

Tennessee.— Campbell County Justices v.

Knoxville, etc., R., Coldw. 598; Byrd v.

Ralston, 3 Head 477; Hord v. Rogersville,
etc., R. Co., 3 Head 208; Louisville, etc., E.
Co. V. Davidson County, 1 Sneed 637, 62 Am.
Dec. 424; Nichol v. Nashville, 9 Humphr.
252.

Virginia.— Langhorne v. Robinson, 20
Gratt. 661 ; Harrison County Justices v. Hol-
land, 3 Gratt. 247 ; Goddin v. Crump, 8 Leigh
120; In re County Levy Case, 5 Call 139.

Wisconsin.— Bushnell v. Beloit, 10 Wis.
195; Clark v. Janesville, 10 Wis. 136.

United States.— Kenosha v. Lamsou, 9
Wall. 477, 19 L. ed. 725; Lee County v.

Rogers, 7 Wall. 181, 19 L. ed. 160; U. S.

V. Keokuk, 6 Wall. 518, 18 L. ed. 918; U. S.

V. Keokuk, 6 Wall. 514, 18 L. ed. 933; Weber
V. Lee County, 6 Wall. 210, 18 L. ed. 781;
U. S. V. Johnson County, 6 Wall. 166, 18
L. ed. 768; Von Hoffman v. Quincy, 4 Wall.
535. 18 L. ed. 403; Larned v. Burlington, 4
Wail. 275, 18 L. ed. 353; Mitchell v. Bur-
lington, 4 Wall. 270, 18 L. ed. 350; Rogers
V. Burlington, 3 Wall. 654, 18 L. ed. 79;
Thompson v. Lee County, 3 Wall. 327, IS
L. ed. 177; Havemeyer v. Iowa County, 3
Wall. 294, 18 L. ed. 38; Sheboygan County v.

V. Parker, 3 Wall. 93, 18 L. ed. 33; Myer «:.

Muscatine, 1 Wall. 384, 17 L. ed. 564; Von
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9. Corporations Sole. Corporations sole may be here referred to merely for

the purposes of distinction, with tlie statement that corporations of this character

are anomalous, at least in the United States, and that a consideration of their

peculiarities does not fall witliin tlie scope of tiiis article.^

10. Definitions of Corporations in State Constitutions. In many of the state

constitutions, in which restraints have been imposed upon the legislature with
respect to corporations, and in which prohibitions and regulations have been
directly imposed upon tliem, it has been thought necessary to define the word
" corporation " as used in the particular constitution. The term as used in sev-

eral recent constitutions is to l)e construed as meaning any association or joint-stock

company exercising powers and privileges not possessed by partnerships or

individuals.^'

B. Opdinapy Powers and Characteristics of a Corporation— l. General
Statement. The ordinary powers of corporations are : (1) Perpetual succession.

(2) To sue and be sued, and to receive and grant, by their corporate name. (3) To
purchase and hold lands and chattels. (4) To have a common seal. (5) To make
by-laws. Some of these powers are incident to a corporation, but they are all,

generalh, expressly given by statute in this country.^*

2. Perpetual Succession— Immortality. It is frequently said that one of the

attributes of a corporation aggregate is immortality.^ Most of the charters of

private corporations provide in terms that tliey shall have " perpetual succession,"

and general statutes governing the organization of corporations frequently con-

tain the same provision. This means in a general sense that the corporation is

endowed with the faculty of existing forever, unless the same or another statute

or the constitution has fixed a limit to the term of its existence. In other words
tlie term " perpetual succession " is understood to mean indefiniteness of dura-

tion.^ It has been held that these words " perpetual succession " do not refer to

Hostrup «. Madison City, 1 Wall. 291, 17

L. ed. 538 ; Seibert v. Pittsburg, 1 Wall. 272,

17 L. ed. 553; Gelpcke v. Dubuque, 1 Wall.
175, 17 L. ed. 520; Mercer County v. Hack-
ett, 1 Wall. 83, 17 L. ed. 548; Morani'. Miami
County, 2 Black 722, 17 L. ed. 342; Woods v.

Lawrence County, 1 Black 386, 17 L. ed. 122

;

Knox County v. Aspinwall, 24 How. 376, 10

L. ed. 735; Amey f. Allegheny City, 24 How.
364, 16 L. ed. 614; Bissell v. Jeffersonville,

24 How. 287, 16 L. ed. 664; Zabriskie v.

Cleveland, etc., R. Co., 23 How. 381, 16 L. ed.

488; Knox County v. Wallace, 21 How. 546,
16 L. ed. 211; Knox County v. Aspinwall, 21

Hq-W. 539, 16 L. ed. 208.

The state may be the sole sharehoIdeT in

a corporation, of which numerous examples
were shown in the state banks of a former
day. For example see State f. State Bank,
1 S. C. 63, in which case the state was
deemed to have firo Imc vice, divested itself

of a portion of its sovereignty and taken the

position that a private person or corporation

would have occupied as a shareholder. Sea

also U. S. Bank v. Planters' Bank, 9 Wheat.
(U. S.) 904, 6 L. ed. 244. Compare Curran
V. Arkansas, 15 How. (U. S.) 304, 14 L. ed.

705.

24. See 1 Thompson Corp. § 8.

25. Idaho.— Const. (1899), art. 11, § 16.

Kentucky.— Const. (1891), § 208.

Louisiana.— Const. (1898), art. 268.

Mississippi.— Const. (1890), § 199.

New York.— Const. (1894), art. 8, § 3.

[I, A, 9]

North Carolina.— Const. (1901), art. 8, 8 3.

North Dakota.— Const. (1889), § 144.

South Dakota.— Const. (1889), art. 17,

§ 19.

Utah.— Const. (1895), art. 12, § 4.

For other constitutional provisions defining
the word " corporation " as used in the par-

ticular constitution see:

1 Thompson Corp. § 567.
Alabama.— Const. (1875), art. 13, § 13.

California.— Const. (1879), art. 12, § 4.

Kansas.— Const. (1859), art. 12, § 6, in

substance.
Michigan.— Const. (1850), art. 15, { II,

in substance.
Minnesota.— Const. (1857), art. 10, § I.

Missouri.— Const. (1875), art. 12, § 11, in

substance.
Montana.— Const. (1889), art. 15, § 18.

North Carolina.— Const. (1876), art. 8,

§ 3.

Pennsylvania.— Const. (1873), art. 16,

§ 13.

Washington.— Const. (1889-1890), art. 12,

§ 5, in substance.
26. McLean, J., in Falconer v. Campbell,

8 Fed. Cas. No. 4,620, 2 McLean 195,
198.

27. Fuller v. Plainfield Academic School,
6 Conn. 532.

28. State r. Stormont, 24 Kan. 686; Krutz
V. Paola Town Co., 20 Kan. 397; Fairchild
t'. Masonic Hall Assoc., 71 Mo. 526; Stead-
man V. Merchants', etc.. Bank, 69 Tex. 50, 6
S. W. 675.
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length of time, but rather convey the idea of regularity or unbroken continuity

of existence.^'

3. In What Sense a " Person." For many, perhaps most, purposes a corpora-

tion is in law an ideal person. It is regarded as a unit for most purposes of legal

procedure. It makes and takes contracts by its corporate name and in that name
it sues and is sued. The word " person" in a statute may be construed to refer

to a corporation as well as to a natural person.^ Accordingly a corporation has

been held to be embraced within the words of the statute of Anne, reenacted in

the various American states, which provides tliat " all notes in writing made and
signed by any person, whereby he shall promise to pay to another person, or his

order," etc., " shall be negotiable," etc. Here the word " person " includes a cor-

poration, and accordingly a note made payable to a corporation is by force of this

statute negotiable.^^ So the word "debtor" in a statute authorizing assignments

for creditors may include corporations,^ at least corporations engaged in banking,^
and statutes giving liens to meclianics and materialmen extend to corporations,

although corporations are not named in the statute.^* Corporations, botli foreign

and domestic, are deemed " persons " within tlie meaning of statutes giving reme-
dies by attachment and garnishment."/ So a corporation is a "person" within

the meaning of statutes relating to tlie assessment and collection of taxes.^^ And
tills rule applies to foreign corporations.^'^ So statutes of limitation apply to cor-

porations, although not expressly named therein, in like manner as to individuals,^

and the word "persons" when used in a statute applies to foreign corporations

when it can be applied to them as well as to natural persons residing without the

29. Scanlan v. Crawshaw, 5 Mo. App. 337.

30. Wales v. Muscatine, 4 Iowa 302; U. S.

Telegraph Co. v. Western Union Tel. Co., 56
Barb. (N. Y.) 46; Gary v. Marston, 56 Barb.
(N. Y.) 27; People v. Utiea Ins. Co., 15

Johns. (N. Y.) 358, 8 Am. Dec. 243.

31. Planters', etc.. Bank v. Andrews, 8
Port. (Ala.) 404; Douglass v. Pacific Mail
Steamship Co., 4 Cal. 304; Gaskell i;. Beard,
58 Hun (N. Y.) 101, 11 N. Y. Suppl. 399, 33
N. Y. St. 852; Indiana v. Woram, 6 Hill

(N. Y.) 33, 40 Am. Dec. 378.

32. South Carolina E. Co. v. McDonald, 5

Ga. 531 (is a "person," "party," "defend-
ant," " debtor," within the meaning of an at-

tachment law) ; Hutchinson v. Green, 91 Mo.
367, 1 S. W. 853; Chew v. Ellingwood, 86
Mo. 260, 56 Am. Rep. 429; Shockley v. Fisher,

75 Mo. 498; Shultz v. Sutter, 3 Mo. App. 137.

33. Tripp D. Northwestern Nat. Bank, 41

Minn. 400, 43 N. W. 60.

34. Loudon v. Coleman, 59 Ga. 653; Stout
V. MeLachlin, 38 Kan. 120, 15 Pac. 902;
Pagan v. Boyle Ice Mach. Co., 65 Tex. 324;
Doane v. Clinttn, 2 Utah 417.

35. Gonneciicut.— Bray v. Wallingford, 20
Conn. 416; Knox v. Protection Ins. Co., 9

Conn. 430, 25 Am. Dee. 33.

Georgia.— South Carolina E. Co. v. McDon-
ald, 5 Ga. 531.

Illinois.— Mineral Point E. Co. v. Keep,
22 111. 9, 74 Am. Dec. 124.

Pennsylvania.— Bushel v. Commonwealth
Ins. Co., 15 Serg. & E. 173.

Virginia.— Baltimore, etc., E. Co. v. Gal-
lahue, 12 Gratt. 655, 65 Am. Dee. 254.

Compare Burns v. Provincial Ins. Co., 35
Barb. (N. Y.) 525, 13 Abb. Pr. (N. Y.) 425.

It comes witliin the designation of
" debtor " and " creditor " employed in such

statutes. South Carolina R. Co. v. McDon-
ald, 5 Ga. 531 ; Union Bank v. U. S. Bank, 4
Humphr. (Tenn.) 369.

That corporations are liable to attachment
see Planters', etc.. Bank v. Andrews, 8 Port.

(Ala.) 404; Hazard V. Mississippi Agricul-

tural Bank, 11 Eob. (La.) 326; Martin v.

Alabama Branch Bank, 14 La. 415.

That the right of a foreign corporation to

a sheriff's deed conveying land is an attach-

able chose in action see Wright V. Douglass,

2 N. Y. 373.

Garnishment.— Under the operation of this

principle of interpretation, as well as of ex-

pressed statutes, a corporation may be sum-
moned as garnishee, answering by its appro-
priate officer, or by an officer designated by
statute. Clark v. Chapman, 45 Ga. 4S6;
Boyd V. Chesapeake, etc.. Canal Co., 17 Md.
195, 79 Am. Dec. 646; St. Louis Perpetual
Ins. Co. V. Cohen, 9 Mo. 421; Everdell r.

Sheboygan, etc., E. Co., 41 Wis. 395; Pierce r.

Milwaukee Constr. Co., 38 Wis. 253 ; Ballston
Spa Bank r. Marine Bank, 18 Wis. 490.

86. People r. Utiea Ins. Co., 15 Johns.
(N. Y.) 358, 8 Am. Dec. 243. See also Rex

V. Gardner, 2 Coke Inst. 703, 1 Cowp. 79.

37. Boston Loan Co. v. Boston, 137 Mass.
332; British Commercial L. Ins. Co. v. New
York Tax, etc., Com'rs, 31 N. Y. 32, 18
Abb. Pr. (N. Y.) 118, 28 How. Pr.
(N. Y.) 41.

38. State v. Central Pac. E. Co., 10 Nev.
47; Eobinson v. Imperial Silver Min. Co., 5
Nev. 44 [onerruling Chollar-Potosi Min. Co.
V. Kennedy, 3 Nev. 361, 93 Am. Dec. 409] ;

Eathbun v. Northern Cent. E. Co., 50 N. Y.
656; Olcott V. Tioga E. Co., 20 N. Y. 210, 75
Am. Dec. 393 [overruling Faulkner v. Dela-
ware, etc.. Canal Co., 1 Den. (N. Y.) 441].
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state, as for example in statutes of limitation.'^ Corporations are sometimes,
although not generally, included by implication in the terms of statutes denounc-
ing penalties, although not expressly named therein ; such for example as a stat-

ute prohibiting the sale of intoxicating liquors.*

4. In What Sense a " Citizen." By judicial construction of the constitution

of the United States " and of the Federal Judiciary Act '^ a corporation is a " citi-

zen," for the purposes of federal jurisdiction,^ of the state by which its charter

has been granted, or under whose laws it has been created— and this without regard

to the residence of the shareholders or members who compose the corporation.''*

When a corporation chartered by or created under the laws of a foreign state is

sued in a state court, it may therefore remove the cause to the circuit court of

the United States in like manner as a non-resident citizen may, without regard

to the question of the residence of its shareholders or members.*' But it is a set-

tled principle of constitutional law that a corporation is not a citizen within the

meaning of that clause of the constitution of the United States *^ which declares

that " the citizens of each State shall be entitled to all privileges and immunities

of citizens in the several States." **

C. Names of Corporations**— l. Importance and Necessity of Corporate

Name. Names are necessary to the very existence of corporations. The corpo-

rate name has been said to be " the very being of the constitution ; the knot of

their combination, without which they could not do their corporate acts ; for it is

unable to plead and be impleaded, to take and give, until it hath gotten a name." "

39. Olcott V. Tioga R. Co., 20 N. Y. 210, 75
Am. Dec. 393 [overruling Faulkner u. Dela-
ware, etc., K. Co., 1 Den. (N. Y.) 441, and
followed In Thompson v. Tioga, R. Co., 36
Barb. (N. Y.) 79]. So under the code of

Kansas. North Missouri E. Co. v. Akers, 4
Kan. 453, 96 Am. Dec. 183.

40. Stewart v. Waterloo Turn Verein, 71
Iowa 226, 32 N. W. 275, 60 Am. Rep. 786.

41. U. S. Const, art. 3, § 2.

42. Judiciary Act of 1789, 11; U. S. Rev.
Stat. (1872), § 629.

43. Western Union Tel. Co. v. Dickinson,

40 Ind. 444, 13 Am. Rep. 295; Herryford i;.

^tna Ins. Co., 42 Mo. 148; Nashua, etc., R.
Corp. V. Boston, etc., R. Corp., 136 U. S. 356.

10 S. Ct. 1004, 34 L. ed. 363; Ohio, etc., R.
Co. V. Wheeler, 1 Black (U. S.) 286, 17 L. ed.

130; Covington Drawbridge Co. v. Shepherd,
20 How. (U. S.) 227, 15 L. ed. 896; Marshall
V. Baltimore, etc., R. Co., 16 How. (U. S.)

314, 14 L. ed. 953; Rundle v. Delaware, etc.,

Canal Co., 14 How. (U. S.) 80, 14 L. ed. 335;
Louisville, etc., E. Co. v. Letson, 2 How.
(U. S.) 497, 11 L. ed. 353 [overruling U. S.

Bank v. Deveaux, 5 Craneh (U. S.) 61, 3

L. ed. 38 ; Strawbridge v. Curtiss, 3 Craneh
(U. S.) 267, 2 L. ed. 435] ; Booth v. St. Louis
Fire-Engine Mfg. Co., 40 Fed. 1; Maltz v.

American Express Co., 16 Fed. Cas. No. 9,002,
1 Flipp. 611.

44. Stevens t'. Phcenix Ins. Co., 41 N. Y.
149; Minot v. Philadelphia, etc., R. Co., 17
Fed. Cas. No. 9,645, 2 Abb. 323; Hatch t'.

Chicago, etc., R. Co., 11 Fed. Cas. No. 6,204,

6 Blatchf. 105.

Distinction between citizenship and resi-

dence of corporations.— The citizenship here
spoken of must not be confounded with resi-

dence, for the purposes of jurisdiction, as de-

pendent on venue. While a corporation can
only be in the theory of the law for the pur-
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poses of federal jurisdiction a citizen of the

state under whose charter or laws it has been
created, for the purposes of jurisdiction as

dependent upon venue, or the place where
sued, it may become a resident of another
state. Bank of North America v. Chicago,
etc., R. Co., 82 111. 493; Bristol v. Chicago,
etc., E. Co., 15 111. 436.

45. Hobbs V. Manhattan Ins. Co., 56 Me.
417, 96 Am. Dec. 472. To the same effect is

Morton v. New York Mut. L. Ins. Co., 105
Mass. 141, 7 Am. Rep. 505; Knorr v. Home
Ins. Co., 25 Wis. 143, 3 Am. Rep. 26.

46. U. S. Const, art. 4, § 2.

47. Ducat V. Chicago, 48 111. 172, 95 Am.
Dec. 529; Tatem v. Wright, 23 N. J. L. 429;
People V. Imlay, 20 Barb. (N. Y.) 68;
Wheedeu v. Camden, etc., R. etc., Co., 2 phila.
(Pa.) 23, 13 Leg. Int. (Pa.) 12.

48. Names of corporations in actions see
infra, XXII, D, 2, a, (i) et seq.

Misnomer of corporations in pleading see
1 Thompson Corp. § 291 et seq.'. Pleading.
Misnomer of corporations in written obli-

gations see 1 Thompson Corp. § 294.
Misnomer of corporations in wills see infra,

1 Thompson Corp. § 295.

49. 2 Bacon Abr. Corporations (C) [quoted
in Smith v. Tallassee Branch Cent. Plank
Road Co., 30 Ala. 650, 664].
When name need not be given in patent of

incorporation.— It does not follow from the
above that it is necessary in every case that
the name of the corporation should be men-
tioned in the patent or charter, although this
is usual. For example it is said that the in-

habitants of Dale might be incorporated with-
out the name of the corporation being stated
in the patent, in which case they would be
known by the name of the Mayor and Com-
monalty of Dale. Anonymous, 1 Salk. 191.
So where natural persons are allowed to form
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2. Corporate Names May Be Acouired by Usage and Reputation. So far from
it being strictly necessary that the name of a corporation should be stated in its

charter or other instrument of incorporation, corporations may hold and take
property by names acquired by usage and reputation merelyj"" and, although the

name of a corporation has been changed by an act of the legislature, if the cor-

poration continues to conduct its business in its original name and otherwise

exclusively uses that name after the passage of the act it may by usage regain

such original name, and can be lawfully sued and proceeded against in bankruptcy
by that name.^'

3, Corporate Names Not Strictly Franchises but Protected in Equity Like

Trade-Marks. "While the name of a corporation is not in strictness a franchise,

yet' the exclusive right to its use may be protected in equity by the writ of

injunction by analogy to the protection of trade-marks, just as the name of an
individual, a partnership, or a voluntary association may be so protected ;

°^ and

themselves into & corporation under general
enabling statutes by complying with certain
forms and conditions they frequently take to
tliemselves a corporate name at pleasure. See
Minot V. Curtis, 7 Mass. 441; Falconer v.

Campbell, 8 Fed. Cas. No. 4,620, 2 McLean
195.

Distinction between names of natural per-
sons and of corporations.—It has been pointed
out that, whereas the alteration of a letter

or the transposition of a word in the name
of a natural person may make a totally dif-

ferent name, yet where the name of a cor-
poration consists of special descriptive words,
the transposition of them, an interpolation
among them, an omission from them, or an
alteration of some of them may make no es-

sential difference in their sense, and that the
altered name may still be regarded as the
name of the corporation. Newport Mechanics'
Mfg. Co. V. Starbird, 10 N. H. 123, 34 Am.
Dec. 145, per Upham, J.

50. Alabama.— Smith c. Tallaasee Branch
Cent. Plank Road Co., 30 Ala. 650, holding
that a corporation may acquire a name by
usage.

Connecticut.— South School Dist. v.

Blakeslee, 13 Conn. 227.
Massachusetts.— Episcopal Charitable Soc.

V. Dedham Episcopal Church, 1 Pick. 372.
T^ew Hampshire.— Society for Propagating

Gospel V. Young, 2 N. H. 310.
New Jersey.—^Alexander ;;. Berney, 28 N. J.

Eq. 90.

England.— Beg. v. Joint Stock Companies,
10 Q. B. 839, 59 E. C. L. 839; Ayray's Case,
11 Coke 186; Bex v. Morris, 1 Ld. Kaym.
337; Dutch West-India Co. v. Van Moses, 1

Str. 612.

When a corporation receiving a new char-
ter retains its old name see Beg. v. Ipswich,
2 Ld. Raym. 1232.

51. Alexander v. Berney, 28 N. J. Eq. 90.

52. Connecticut.— Hygeia Distilled Water
Co. V. Hygeia Ice Co., 72 Conn. 646, 45 Atl.

957, 49 L. E. A. 147 ; Holmes v. Holmes, etc.,

Mfg. Co., 37 Conn. 278, 9 Am. Rep. 324.

District of Columbia.— Morrow v. Ed-
wards, 20 D. C. 475, 20 Wash. L. Rep. 230.

Illinois.— Young Woman's Christian Assoc.
V. International Committee of Young
Woman's Christian Assoc, 86 111. App. 607;

German Hanoverian, etc., Coach House Assoc,

of America v. Oldenberg Coach House Assoc.

of America, 46 111. App. 281.

lotaa.— Grand Lodge A. 0. U. W. v. Gra-
ham, 96 Iowa 592, 65 N. W. 837, 31 L. E. A.
133.

Massachusetts.—American Order of Scot-

tish Clans V. Merrill, 151 Mass. 558, 24 N. E.

918, 8 L. R. A. 320, in the absence of statute.

Michigan.— Lamb Knit Goods Co. v. Lamb
Glove, etc., Co., 120 Mich. 159, 78 N. W.
1072, 44 L. R. A. 841.

Missouri.— Plant Seed Co. v. Mitchell
Plant, etc., Co., 23 Mo. App. 579, 37 Mo. App.
313.

New Jersey.— St. Patrick's Alliance of

America v. Byrne, (1899) 44 Atl. 716.

New York.— Higgins Co. v. Higgins Soap
Co., 144 N. Y. 462, 39 N. E. 490, 43 Am. St.

Rep. 769, 27 L. R. A. 42 [reversing 71 Hun
101, 24 N. Y. Suppl. 801, 54 N. Y. St. 89]

;

Society of War of 1812 t>. Society of War of

1812, 46 N. Y. App. Div. 568, 62 N. Y. Suppl.
355.
Pennsylvania.— Ft. Pitt Bldg., etc., Assoc.

V. Model Plan Bldg., etc., Assoc, 159 Pa. St.

308, 33 Wkly. Notes Cas. 457, 28 Atl. 215;
New York Belting, etc., Co. -v. Goodyear
Rubber Hose, etc., Co., 20 Pa. Co. Ct. 493.

Rhode Island.—^Aiello v. Montecalfo, 21
E. I. 496, 44 Atl. 931; Armington v. Palmer,
21 R. I. 109, 42 Atl. 308, 79 Am. St. Rep.
786, 43 L. R. A. 95.

Termessee.— Ex p. Walker, 1 Tenn^ Ch. 97.

United States.— Investor Pub. Co. v. Dob-
inson, 72 Fed. 603; R. W. Rogers Co. v.

Wm. Rogers Mfg. Co., 70 Fed. 1017, 17

C. C. A. 576; Le Page Co. v. Eussia Cement
Co., 61 Fed. 941, 2 C. C. A. 555, 17 L. E. A.
354; Celluloid Mfg. Co. v. Cellonite Mfg. Co.,

32 Fed. 94; Newby v. Oregon Cent. E. Co.,

18 Fed. Cas. No. 10,144, Deady 609.

England.— Tussaud V. Tussaud, 44 Ch. D.
678, 59 L. J. Ch. 631, 62 L. T. Eep. N. S. 633,
2 Meg. 120, 38 Wkly. Eep. 503; Hendriks v.

Montagu, 17 Ch. D. 638, 50 L. J. Ch. 456, 44
L. T. Rep. N. S. 879, 30 Wkly. Eep. 160;
Massam v. Thorley's Cattle Food Co., 14
Ch. D. 748, 42 L. T. Eep. N. S. 851, 28 Wkly.
Eep. 966; Merchant Banking Co. v. Mer-
chants' Joint Stock Bank, 9 Ch. D. 560, 47
L. J. Ch. 828, 26 Wkly. Eep. 847.

[I, C, 3]
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the absence of a fraudulent intent is no defense to an action for such relief.'' It

seems that this principle does not extend so far as to give a foreign corporation a

standing in a domestic court to contest the riglit of a domestic corporation to use

the name given to it by the domestic state in its articles of incorporation ;
^ nor

on the other hand does it extend so far as to allow a domestic corporation to con-

test the right of a foreign corporation doing business in a domestic state to the

use of its own corporate name,^^ especially where the governing statute of the

domestic state, prohibiting the use of similar names of corporations, uses the

expression " a corporation of this State." ^^ This doctrine, which seems to obtain

generally both in England and America, that a corporation will not be allowed

See 12 Cent. Dig. tit. " Corporations,''

5 137.

Right of voluntary society to lestiain un-
authorized use of name see Associations, 4
Cyc. 304, note 21.

In England such a restraining order can be
avoided by defendant by giving an undertak-
ing not to carry on business in the threat-

ened name, but to assume another name which
will not lead to confusion. Guardian F., etc.,

Assur. Co. V. Guardian, etc., Ins. Co., 50
L. J. Ch. 253, 43 L. T. Rep. N. S. 791.

The supreme court may enter the proper
decree disposing of the whole case where it

has the whole matter before it as matter of

record. Ft. Pitt Bldg., etc., Assoc, v. Model
Plan Bldg., etc., Assoc, 159 Pa. St. 308, 33
Wkly. Notes Cas. (Pa.) 457, 28 Atl. 215.

Organization in name calculated to deceive.— That a new company which organizes in a
name so nearly resembling the name of a
competing company as to deceive the public

is within the provision of the English Com-
panies Act (1892), § 20, which provides that

no company shall be registered under a name
identical with that under which an existing

company is already registered, " or so re-

sembling the same as to be calculated to de-

ceive," see Manchester Brewery Co. v. North
Cheshire, etc., Brewery Co., [1898] 1 Ch.

539, 67 L. J. Ch. 351, 78 L. T. Rep. N. S. 537,

46 Wkly. Eep. 515.

Right to reincorporate under same name
which is similar to that of existing corpora-

tion.— The statutory right to reincorpo-

rate under the same name is not affected

by the fact that the name is similar to that
of an existing corporation (People v. Payn,
161 N. Y. 229, 55 N. E. 849 [affirming 43
N. Y. App. Div. 621, 60 N. Y. Suppl. 1146
(affirming 28 Misc. (N. Y.) 275, 59 N. Y.
Suppl. 851)]), and the New York statute
granting this right applies to a mutual bene-

fit fraternity (People v. Payn, 28 Misc.
(N. Y.) 275, 59 N. Y. Suppl. 851).
Right to use name on purchase of plant,

etc.— That the purchase of the plant, etc.,

of a corporation does not give the right to

take the name of the corporation, although it

does give the right to take the name of the
articles which were manufactured by it, and
that the vote of a corporation, which is vol-

untary and without consideration, to assign
the right to use the corporate name to a new
corporation which has previously purchased
the plant of the corporation so voting, is in-

effectual as against the dissenting minority of

[I. C, 3]

shareholders see Armington v. Palmer, 21

R. I. 109, 42 Atl. 308, 79 Am. St. Rep. 786,

43 L. E. A. 95.

Effect on subscribers of change of name.

—

That a change in the name of a proposed
corporation by reason of the fact that the

secretary of state refuses, under the statute,

to receive and file the certificate of incorpo-

ration because the name infringes that of an-

other domestic corporation does not release

subscribers to the shares to the corporation

where the purposes of the corporation remain
the same see Yonkers Gazette Co. v. Taylor,
30 N. Y. App. Div. 334, 51 N. Y. Suppl. 969.

And, generally, that subscriptions to the
shares of corporations are not released by the
fact that the name of the corporation is sub-
sequently changed see Reading v. Wedder, 66
111. 80; Com. v. Pittsburgh, 41 Pa. St.

278.

53. Armington v. Palmer, 21 R. I. 109, 42
Atl. 308, 79 Am. St. Rep. 786, 43 L. R. A. 95.

That the rule governing trade-marks should
not be applied with strictness in actions to
restrain the use of a similar corporate name
was held in Colonial Dames of America v.

Colonial Dames of New York, 29 Misc.
(N. Y.) 10, 60 N. Y. Suppl. 302, in which
case an injunction was refused in th2 case of

a society or societies organized for ideal pur-
poses, where the only confusion was the mis-
carriage of mails.

54. Hazelton Boiler Co. v. Hazelton Tripod
Boiler Co., 142 111. 494, 30 N. E. 339; Con-
tinental F. Ins. Co. V. Continental F. Assoc,
101 Fed. 255, 41 C. C. A. 326.

A federal court will not interfere to pre-
vent the organization of a corporation, under
the statute of the state where such court is

located, bearing the same name as a corpora-
tion organized under the laws of another
state, at the suit of the latter. Lehigh Valley
Coal Co. V. Hamblen, 23 Fed. 225.
May protest against granting such name.— In Pennsylvania, however, a foreign corpo-

ration doing business in that state will be
allowed to enter a protest with the executive
department of the state government against
granting a charter under a name which in-

fringes its corporate name. In re Bradley
Fertilizer Co., 6 Pa. Dist. 423, 19 Pa. Co. Ct.
271.

55. International Trust Co. v. Interna-
tional L. & T. Co., 153 Mass. 271, 26 N. E.
693, 10 L. R. A. 758.

56. People r. Home L. Assur. Co., Ill
Mich. 405, 69 N. W. 653.
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the use of a name which infringes and conflicts with the name of a domestic cor-

poration already existing is denied in Massachusetts, substantially on the ground
that the name of a corporation is in the nature of a franchise and that the cer-

tificate of the secretary of state, made in compliance with a statute, whereby a

corporation is formed under a name stated therein, is conclusive, not only of the

right to be a corporation but also of the right of the incorporators to use that name
as their corporate namo.^' A distinction has been taken in this respect between
corporations formed under general laws, where the corporate name is voluntarily

assumed, and corporations created by special acts of legislation which fix the

name of the corporation ; with the conclusion that in the latter case the corporate

name can no more be annulled in a private proceeding than can its franchise to

be a corporation.^ But the general doctrine unquestionably is that the action of

the secretary of state or other state officer in this respect is not conclusive, and
that a court of equity may by injunction protect the right of an , existing com-
pany to the exclusive use of its corporate name.^' The doctrine, prior in time,

prior in right, prevails ; so that the body which first becomes entitled to use a

particular corporate name will be protected in the use of that name as against

another body, incorporating at a later period and assuming the same name.*
The rule extends so far tliat a person may be enjoined from iising his own name,
where he has caused it to be embodied in the name of a corporation for the pur-

pose of dishonestly imposing upon tl^e public his own goods as the goods of

another existing corporation using tlie same or a similar name,^^ in whicli case he
may be enjoined from stamping his goods with tlie corporate name which lie has

thus assisted in assuming.*^ It will be no defense to an application for sucli an

injunction that plaintifE is engaged in an unlawful business, since this question is

not properly raised in a collateral proceeding, but should be left to be determined

in a proceeding by the state against the offending body.*'

4. Circumstances Under Which Injunctive Relief Not Granted. By analogy to

a principle in tlie law of trade-marks,"* an injunction will not be granted at the

57. American Order of Scottish Clans v. ought not to be left to the support of the

Merrill, 151 Mass. 558, 24 N. E. 918, 8 discretionary action of the state's officer who
L. R. A. 320; Boston Rubber Shoe Co. v. may feel himself bound by the action of the

Boston Rubber Co., 149 Mass. 436, 21 N. E. state legislature in making the second grant.

875; Rice v. Commonwealth Nat. Bank, 126 59. Grand Lodge A. O. U. W. v. Graham,
Mass. 300. Contra, in England. Tussaud r. 96 Iowa 592, 65 N. W. 837, 31 L. R. A. 133;

Tussaud, 44 Ch. D. 678, 59 L. J. Ch. 631, 62 Cincinnati Vici Shoe Co. v. Cincinnati Shoe

L. T. Rep. N. S. 633, 2 Meg. 120, 38 Wkly. Co., 9 Ohio S. & C. PI. Dec. 579, 7 Ohio N. P.

Rep. 503; Hendriks r. Montagu, 17 Ch. D. 135.

638, 50 L. J. Ch. 456, 44 L. T. Rep. N. S. 60. German Hanoverian, etc., Coach House
879, 30 Wkly. Rep. 160. Assoc, of America, v. Oldenberg Coach House
58. Paulino i;. Portuguese Beneficial Assoc, Assoc, of America, 46 111. App. 281.

18 R. I. 165, 26 Atl. 36, 20 L. R. A. 272. 61. Wm. Rogers Mfg. Co. v. Simpson, 54

The distinction embodies this fallacy: That Conn. 527, 9 Atl. 395; Rogers v. Rogers, 53

if the right of the second corporation to use Conn. 121, 1 Atl. 807, 5 Atl. 675, 55 Am. Rep.

the name which the legislature has conferred 78; El Modello Cigar Mfg. Co. v. Gato, 25

upon it as a part of its franchise exists, then Fla. 886, 7 So. 23, 23 Am. St. Rep. 537, 6

the same right to the exclusive use of this L. R. A. 823; R. W. Rogers Co. v. Wm.
name resides in the prior corporation; and on Rogers Mfg. Co., 70 Fed. 1017, 17 C. C. A.
the same grounds the franchise thus conferred 676 ; Wm. Rogers Mfg. Co. v. Rogers, etc.,

on the prior corporation to use the particular Mfg. Co., 11 Fed. 495.

name is a grant from the state which, when 62. R. W. Rogers Co. v. Wm. Rogers Mfg.

accepted by the incorporators, becomes an Co., 70 Fed. 1017, 17 C. C. A. 576 [affirming

inviolable contract, protected as such by the 66 Fed. 56]. Somewhat to the same effect

constitution of the United States under the and embodying the same doctrine see Wm.
doctrine of the Dartmouth College case: Rogers Mfg. Co.- 1'. Rogers, etc., Mfg. Co., H
Dartmouth College v. Woodward, 4 Wheat. Fed. 495.

(U. S.) 518, 4 L. ed. 629. The second legis- 63. Grand Lodge A. O. U. W. v. Graham, 96

lative grant, in so far as it infringes that Iowa 592, 65 N. W. 837, 31 L. R. A. 133.

right, is therefore absolutely void, and the 64. See with reference to this principle

prior corporation has the plain right to have Bolander v: Peterson, 136 111. 215, 26 N. E.
an injunction under such circumBtances and 603, 11 L. R. A. 350; Candee v. Deere, 54 III.

[I, C. 4]
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suit of one corporation to restrain another corporation from tlie use of a corpo-
rate name descriptive of a place or of an employment, there being no fraud or
intent to deceive.^' So a foreign corporation named the " Employers' Liability

Assurance Corporation, Limited " could not assert as against a domestic corpora-

tion the right to the exclusive use of the words " Employers' Liability," although
confusion might result, the words being descriptive of the well-known business.^

Again one corporation cannot have an injunction restraining another corporation

in the use of its corporate name, on the ground that the latter corporation has
forfeited its franchise, this being^a question which can be raised only in a pro-

ceeding instituted by the state.^' Kor will a corporation be protected in the use
of the name of a voluntary association organized previously to the organization

of the corporation, as against such association, so as to deprive it of the right to

use the name which the corporation has appropriated.^ On the other hand where
the use by unincorporated persons of a corporate name under which they are

afterward incorporated is in violation of a statute,*^ such use will confer no
rights which will be enforced by the courts of the state.™ The right to an injunc-

tion to restrain another corporation from using the corporate name of plaintifE

may, like the right to any other species of equitable relief, be lost by laches,''

or by assent, acquiescence, or estoppel.™ This species of relief has also been
denied in many cases on grounds relating to the merits of the particular cases,

of which examples may be found in the cases cited in the note below.'^

5. Charters and Certificates of Incorporation Not Granted Which Infringe

Existing Corporate NamesJ* Enabling acts which provide for the granting of

439, 5 Am. Eep. 125; Koehler v. Sanders, 122

X. Y. 65, 25 N. E. 235, 33 N. Y. St. 267, 9

L. R. A. 576 ; Laughman's Appeal, 128 Pa. St.

1, 18 Atl. 415, 5 L. R. A. 599; Glendon Iroii

Co. 1-. Uhler, 75 Pa. St. 467, 15 Am. Rep. 599

;

York Card, etc., Co. v. York Wall Paper Co.,

4 Pa. Dlst. 128, 15 Pa. Co. Ct. 5S4, 35 Wkly.
Notes Cas. (Pa.) 574; Brown Chemical Co.

r. Meyer, 139 U. S. 540, 11 S. Ct. 625, .J5

L. ed. 247; Goodyear's India Rubber Glove
Mfg. Co. V. Goodyear Rubber Co., 128 U. S.

598, 9 S. Ct. 166, 32 L. ed. 535; Delaware,
etc.. Canal Co. v. Clark, 13 Wall. (U. S.) 311,

20 L. ed. 581; Rumford Chemical Works v.

Muth, 33 Fed. 524, 1 L. R. A. 44.

65. Thus the Elgin Butter Company could
not enjoin the Elgin Creamery Company.
Elgin Butter Co. v. Elgin Creamery Co., 155
111. 127, 40 N. E. 616.

66i Employers' Liability Assur. Corp. v.

Employers' Liability Ins. Co., 61 Hun (N. Y.)

552, 16 N. Y. Suppl. 397, 41 N. Y.- St. 390.

The prohibition in Nebr. Sess. Laws (1891),
c. 14, against the use of distinctive terms
relating to building and loan associations to
designate corporations of dififerent classes

does not apply to corporations organized in

1887. York Park Bldg. Assoc, v. Barnes., 39
jSTebr. 834, 58 N. W. 440.

Granting a change of name, but requirin;;

alteration so as to show change of sphere
of operations, see In re Indian Mechanical
Gold Extracting Co., [1891] 3 Ch. 538, 61

L. J. Ch. 33, 40 Wkly. Rep. 184.

67. Supreme Ct. S. 0. of F. v. Supreme
Ct. U. 0. of F., 94 Wis. 234, 68 N. W.
1011.

68. Grand Lodge A. O. U. W. i). Graham,
96 Iowa 592, 65 N. W. 837, 31 L. R. A. 133;
Hygeia Water lee Co. v. New York Hygeia
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Ice Co., 19 N. Y. Suppl. 602, 47 N. Y. St.

71.

69. 111. Rev. Stat. c. 38, § 220.

70. Hazelton Boiler Co. v. Hazelton Tripod
Boiler Co., 142 111. 494, 30 N. E. 339 [affirm-

ing 40 111. App. 430].
71. As by a delay «f ten years. Grand

Lodge A. 0. U. W. v. Graham, 96 Iowa 592,

65 N. W. 837, 31 L. R. A. 133.

A similar rule prevails with reference to

enjoining the counterfeiting of trade-marks.
See, generally, Teade-Makks and Trade-
Names.

72. Of which a good illustration will be
found in Clark Thread Co. v. Armitage, 74
Fed. 936, 21 C. C. A. 178 [modifying and
affirming 67 Fed. 896].

73. Ottoman Cahvey Co. r. Dane, 95 111.

203 (holding that the members of a dissolved
foreign corporation had the right to carry
on their business in the corporate name which
they had previously adopted, and that a do-
mestic corporation could not enjoin them
from so doing) ; Converse v. Hood, 149 Mass.
471, 21 N. E. 878, 4 L. R. A. 521; Nebraska
L. & T. Co. V. Nine, 27 Nebr. 507, 43 N. W.
348, 20 Am. St. Rep. 686 (loan and trust
company not enjoined from using the word
" Nebraska " in its corporate name at the
suit of another such company so using the
same word, and doing business one hundred
miles away) ; Merchant Banking Co. v. Mer-
chants' Joint Stock Bank, 9 Ch. D. 560, 47
L. J. Ch. 828, 26 Wkly. Rep. 847 (injunction
refused in favor of "The Merchant Banking
Company of London, Limited," and against
"The Merchants' Joint Stock Bank, Lim-
ited").

74. Change of name to an existing name
not allowed see infra, I, C, 6, b.
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so-called cliarters or certificates of incorporation by the secretary of state or other

ministerial state officer generally prohibit the granting of such charters or certifi-

cates where the name assumed conflicts with the name of an existing corporation.

Under such a statute, it has been well held that, although the office of the secre-

tary of state in this respect is a ministerial one, yet his power of refusing such a

certificate is not restrained to cases where the assumed corporate name is an exact

imitation of the name of the preexisting corporation, but that he has a discretion

to refuse such a certificate where the name assumed so nearly resembles that of

an existing corporation that confusion on the part of the public would be likely

to arise between the two companies.'' The rulings of the executive department
of the commonwealth of Pennsylvania have reference principally to preventing
confusion in the special departments of the state government with respect to

taxation, judicial purposes, etc.'^ In many other eases the resemblance of the

corporate name chosen by the associates was not sufficiently close to the name of

the existing corporation making the protest to warrant a refusal of the charter or

of the application to change the corporate name." The principle which restrains

the granting of charters or certificates of incorporation to a new corporate body
under the same or a similar name to that of an existing corporation does not of

course apply in the very common case where a railroad corporation is created to

operate an interstate railroad— that is to say, a railroad crossing one or more
interstate boundaries— in which case it has been the custom to procure a charter

under the same name and, contemplating an identity of organization, from the

legislature of each of the states in which an operation of its railway line was to

be built, ''* a subject separately considered hereafter.''' The license, granted by the

secretary of state to a body of adventurers to use a corporate name not in use by
any existing domestic corporation will not be revoked, because an existing corpo-

ration having a different name has passed a resolution and given notice of a cor-

porate meeting to vote to change its name to that selected by the new corporation
;

nor will a mandamus be issued to the secretary of state to receive and file the cer-

tificate of the old corporation changing its name to that of the new one.^°

6. Changing Names of Corporations — a. In General. A corporation cannot

75. State t. McGrath, 92 Mo. 355, 5 S. W. 77. International Trust Co. v. Interna-

29, where the secretary of state was not com- tional L. & T. Co., 153 Mass. 271, 26 N. E.

pelled by mandamus to grant a certificate of 693, 10 L. E. A. 758 (injunction refused to

incorporation to " The Kansas City Real Es- restrain a foreign corporation from doing any
tate Exchange," where he had previously business within the domestic state, but
granted a certificate to " The Kansas City granted to restrain the doing of the same
Real Estate and Stock Exchange." business as that of the protesting domestic

76. Re Kidd Bros., etc., Steel Wire Co., corporation) ; Matter of Attica Bank, 59 Hun
.5 Pa. Dist. 56, 17 Pa. Co. Ct. 238; In re (N. Y.) 615, 12 N. Y. Suppl. 648, 35 N. Y.
North Fifth St. Mut. Land Assoc, 8 Pa. Co. St. 708 ; In re Kidd Bros., etc.. Steel Wire
Ct. 15. Co., 5 Pa. Dist. 56, 17 Pa. Co. Ct. 238; York
With this end in view a charter was re- Card, etc., Co. v. York Wall Paper Co., 4

fused to "The Bradley Fertilizer Company Pa. Dist. 128, 15 Pa. Co. Ct. 554, 35 Wkly.
of Philadelphia," against the objection of a Notes Cas. (Fa.) 574; In re Duquesne Col-

Massachusetts corporation doing business in lege, 2 Pa. Dist. 355, 12 Pa. Co. Ct. 491;
Pennsylvania, under the corporate name of In re Carlin Mfg. Co., 1 Pa. Dist. 14, 10 Pa.
"The Bradley, Fertilizer Company" merely Co. Ct. 667, 29 Wkly. Notes Cas. (Pa.)
(In re Bradley Fertilizer Co., 19 Pa. Co. Ct. 158; In re Dime Sav. Bank, 9 Pa. Co. Ct.

271), to the "Gas Company of Altoona

"

369, 26 Wkly. Notes Cas. (Pa.) 77; In re
against the protest of the "Altoona Gas Com- Citizens' Trust, etc., Co., 9 Pa. Co. Ct. 366^
pany" (Altoona Gas Co. «. Altoona Gas Co., 27 Wkly. Notes Cas. (Pa.) 437; In re
17 Pa. Co. Ct. 662), and, by the Philadelphia North Fifth St. Mut. Land Assoc, 8 Pa. Co.
court of common pleas, to the " Waverly La- Ct. 15 ; In re Columbus Security Order, 27
dies of the Red Cross," against the protest Wkly. Notes Cas. (Pa.) 36.
of the "AssoCjiate Society of the Red Cross 78. Louisville Trust Co. v. Louisville, etc.,
of Philadelphia," but approving the appliea- R. Co., 75 Fed. 433, 22 C. C. A. 378.
tion after the insertion of the words " Order 79. See infra, \, H.
of," in the name [In re Waverly Ladies of 80. Illinois Watch Case Co. v. Pearson,
Red Cross, 1 Pa. Dist. 605, 30 Wkly. Notes 140 111. 423, 31 N. E. 400, 16 L. R. A. 429.
Cas. (Pa.) 257). For other grounds on which charters were

[I, C, 6, a]
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change its name at pleasure by mere corporate action, but it must have the con-
sent of tlie state in the form of a statutory permission.^' Sucli an attempt does
not, however, of itself operate to dissolve the corporation, and where a corporation
has assumed to change its name without authority of law, a suit begun in its law-
ful nauie may be prosecuted to judgment and the judgment will be good.^Many
of the enabling statutes relating to corporations provide that corporations may
change their names by corporate action in the mode pointed out, whicli is, under
some statutes, by procuring amended articles or certificates of incorporatioii,*>'

under otiiers, by an application to a judicial court, in whicli case good cause must
be shown.*^ Witli reference to the effect of changing the corporate name it may
be said that it has no effect whatever, in theory of law, upon the identity of the

corporation,^^ although it may liave the effect of inducing additional averments iu

pleading in particular cases.^* Tlie corporation continues as before responsible

for all debts wliich it had previously contracted.'^ Subscriptions to stock are not
invalidated,^ and it may sue and recover upon such contracts by its new name.^
If the cliange of name takes place pending a suit, it has no effect upon the rights

of plaintiff;** and if the suit is by a corporation, and pending tlie suit there is a
change of the name, it will be too late after judgment for defendant to set up that

there was no corporation, especially if he fails to make it appear that the corpo-

rators accepted the new name.^' When by the terms of its charter a corporation

is to be the successor of an insolvent corporation having the same functions, fran-

chises, powers, and privileges, and is to become bound for tlie payment of certain

claims against the first corporation, an action of debt or assumpsit may be main-

tained against the new corporation.'^

b. Names Which Infringe Existing Names Not Allowed.'' Petitions addressed

refused by reason of questions relating to

names see In re Nether Providence Assoc, 2

Pa. Dist. 702, 12 Pa. Co. Ct. 666; In re St.

Ladislaus Roman Catholic Sick, etc., Assoc,
19 Pa. Co. Ct. 25.

81. Where a name has been given to a
corporation by charter or statute this cannot
be changed by corporate action, either di-

rectly or by user, without statutory permis-
sion. Sykes v. People, 132 111. 32, 23 N. E.

391 ; Eeg. r. Joint Stock Companies, 10 Q. B.

839, .59 E. C. L. 839; -1 Dillon Mun. Corp.

(4th ed.) § 178. See also Episcopal Char-
itable Soc V. Dedham Episcopal Church, 1

Pick, (fffass.) 372.

83. 0;Donnell v. Johns, 76 Tex. 362, 13

S. W. 376.
* 83. Anthony v. International Bank, 93 111.

225 tp'ointing out what corporate action is

sufficient under a statute of Illinois) ; Chi-

cago, etc., E. Co. v. Keisel, 43 Iowa 39.

84. In re Bank of North America, 2 Pa.
Co. Ct. 97. See also In re Excelsior Oil Co.,

3 Pa. Co. Ct. 184.

The Pennsylvania act of April 20, 1869,

conferring on counties the power to change
the names of corporations, applies to reli-

gious corporations and is not repealed by the

Pennsylvania act of April 29, 1874. In re

Bloomfield First Presb. Church, 111 Pa. St.

156, 2 Atl. 574.

A statute of California (Cal. Code Civ.

Proc. § 1276), providing that any religious,

benevolent, literary, scientific, " or other cor-

poration," may apply for a change of name
embraces by these terms corporations which

are formed for private gain. In re La So-

[I. C. 6, a]

cifte Francaise D'Epargnes et De Prevoyanco
Mutuelle, 123 Cal. 525, 56 Pac. 458.

85. Welfley v. Shenandoah Iron, etc., Co.,

83 Va. 768, 3 S. E. 376; Girard r. Phila-
delphia, 7 Wall. (U. S.) 1, 19 L. ed. 53:
Atty.-Gen. r. Corporation of Leicester, 9

Beav. 546; Atty.-Gen. v. Kerr, 2 Beav. 420,

4 Jur. 406, 9 L. J. Ch. 190, 17 Eng. Ch. 420;
Atty.-Gen. V. Wilson, Cr. & Ph. 1, 18 Eng.
Ch. 1, 9 Sim. 30, 16 Eng. Ch. 30; Ludlow f.

Tyler, 7 C. & P. 537, 32 E. C. L. 746; Scar-
borough r. Butler, 3 Lev. 237; Doe v. Nor-
ton, 11 M. & W. 913, 7 Jur. 751, 12 L. J.

Exeh. 418.

86. An action may be maintained against
it in its new name by showing the fact that
its name has been changed without any
change of its corporate composition. Welf-
ley v. Shenandoah Iron, etc., Co., 83 Va. 768,
3 S. E. 376.

87. Longley v. Longley Stage Line Co., 23
Me. 39 (where the corporators concluded to

"rub out and begin anew"); Dean v. La
Motte Lead Co., 59 Mo. 523. '

88. Reading v. Wedder, 66 111. 80; Com.
V. Pittsburgh, 41 Pa. St. 278.

89. Bucksport, etc., E. Co. v. Buck, 6S

Me. 81; Greeneville, etc., R. Co. v. Johnson,
8 Baxt. (Tenn.) 332.

90. Welfley v. Shenandoah Iron, etc., Co.,

83 Va. 768, 3 S. E. 376.

91. Water Lot Co. v. Brunswick Bank, 53
Ga. 30.

93. St. Louis, etc., R. Co. v. Miller, 43 111.

199.

93. Granting charters which infringe ex-

isting names see supra, I, C, 5.
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to a judicial court under the authorization of a statute praying for the change of

a corporate name will not be allowed where the name which it is proposed to

assume will conflict with the name of an existing corporation ."i/"

D. Distinction Between Public and Private Copporations With Refer-

ence to Question of Public Control. A very important distinction exists

between public corporations on the one liand and private corporations on the

other, with respect to governmental control : The distinction being that public

corporations are subject to governmental visitation and control, being mere
creatures or instrumentalities of the state, whereas private corporations are not

subject to visitation or control on the part of the state, except in the exercise of

the police power, their charters being contracts witliin the meaning of the con-

tract clause of the federal constitution which the states are prohibited from impair-

ing.'' This doctrine has been carried to the length of holding that with respect

94. In re U. S. Mercantile Reporting, etc.,

Agency, 115 N. Y. 176, 21 N. E. 1034, 24
N. Y. St. 548 [affirming 4 N. Y. Suppl. 916,

22 N. Y. St. 494] ; Matter of Manhattan Dis-
pensary, 7 N. Y. St. 871. Compare Matter of

U. S. Mortgage Co., 83 Hun (N. Y.) 572, 32
N. Y. Suppl. 11, 65 N. Y. St. 134, where the
court held it error to refuse the application
of the " United States lilortgage Company,"
to change its name to the " United States
Mortgage and Trust Company," against the
opposition of a corporation whose name was
" The United States Trust Company of New
York," both companies being engaged in the
same business and having extensive foreign

connections. The dissenting opinion of Van
Brunt, P. J., in this case is to be preferred.

A better decision in the same state was to

the effect that a corporation would not be al-

lowed, on a petition for a change of its name,
to take the name of the " United States Com-
mercial Agency and Collecting Company,"
against the opposition of the " United States

Mercantile Reporting Company." Matter of

U. S. Mercantile Reporting, etc., Assoc, 4
N. Y. Suppl. 916, 22 N. Y. St. 494.

95. Alabama.— Wolfe v. Underwood, 91

Ala. 523, 8 So. 774; Mobile v. Stonewall Ins.

Co., 53 Ala. 570; Mobile Branch State Bank
V. Collins, 7 Ala. 95 (holding that a bank
whose stock belongs exclusively to the state

is a public corporation and subject to legis-

lative control) ; State University i: Winston,
5 Stew. & P. 17 (holding that the University

of Alabama was a public corporation and
subject to legislative control).

Arkansas.— State v. Burk, 63 Ark. 56, 37
S. W. 406; Wells v. Cole, 27 Ark. 603; State

i;. Curran, 12 Ark. 321 [reversed in 15 How.
(U. S.) 304, 14 L. ed. 705, the court below
holding that the State Bank of Arkansas
was a public corporation and subject to legis-

lative control].

California.— Hart v. Burnett, 15 Cal. 530.

Colorado.— Johnson v. People, 6 Colo. App.
163, 40 Pac. 576.

Connecticut.— Hooker v. New Haven, etc.,

Co., 15 Conn. 312, holding that a canal com-
pany is a private corporation.

Delaware.— Coyle v. Gray, 7 Houst. 44, 30
Atl. 728, 40 Am. St; Rep. 109; Philadelphia,

etc., R. Co. V. Bowers, 4 Houst. 506.

Florida.— State v. Knowles, 16 Fla. 577;
Holland v. State, 15 Fla. 455; Cotten v. Leon
County, 6 Fla. 610.

Georgia.— Dart v. Houston, 22 Ga. 606
(holding that the legislature has plenary
power over the charter of an educational cor-

poration which is endowed entirely by the

state) ; Cleaveland V. Stewart, 3 Qa,. 283.

Indiana.— Downing v. Indiana State Bd.
of Agriculture, 129 Ind. 443, 28 N. E. 123, 12

L. R. A. 664 (Indiana State Board of Agri-
culture a private corporation) ; State v. Carr,
111 Ind. 335, 12 N. E. 318 (Indiana State
University a private corporation) ; Lucas v.

Tippecanoe County, 44 Ind. 524; State f.

Springfield Tp., 6 Ind. 83; Sloan v. State, 8

Blackf. 361.

Iov}a.— Dubuque v. Illinois Cent. R. Co., 39
Iowa 56, in the dissenting opinion of Cole, J.

Kentucky.—^Louisville v. Louisville Univer-
sity, 15 B. Mon. 642.

Louisiana.—Montpelier Academy v. George,

14 La. 395, 33 Am. Dec. 585.

Maine.— Yarmouth v. North Yarmouth, 34
Me. 411, 56 Am. Dec. 666; New Gloucester

School Fund v. Bradbury, 11 Me. 118, 26 Am.
Dec. 515; Bradford v. Gary, 5 Me. 339.

Maryland.— Lake Roland El. R. Co. v. Bal-
timore, 77 Md. 352, 26 Atl. 510, 20 L. R. A.
126 (holding that an ordinance authorizing
» railroad company to lay double tracks on
a side street may be repealed and tfee com-
pany restricted to a single track) ; Frederick
V. Groshon, 30 Md. 436, 96 Am. Dera^ 591;
Baltimore v. State,' 15 Md. 376, 74 Am.-^Dee,

572; State v. Baltimore, etc., R. Co., 12 Gill

& J. 399, 38 Am. Dec. 317 (holding that a
provision in a railroad charter that if the
company shall not locate the road in the
manner prescribed therein, it shall forfeit

one million dollars for the use of the par-
ticular county, was not a contract between
the railroad company and the county, such
as the legislature could not impair, but was
a penalty which the legislature might release
at pleasure).

Massachusetts.— Newcomb v. Boston Pro-
tective Dept., 151 Mass. 215, 24 N. E. 39, 6
L. R. A. 778 (holding that a corporation con-
sisting of an association of insurance com-
panies for their mutual benefit is a private
corporation) ; Hale v. Hampshire County,

[I.D]
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to private or corporate property, a mnnieipal corporation is to be deemed a pri-

vate corporation in the sense which brings it within the protection of the contract

137 Mass. Ill (holding that railroad cor-

porations are private corporations )

.

Michigan.— State University v. Board of

Education, 4 Mich. 213, 225 (holding that
" the institution was erected and has been
supported by a public fund, and the corpora-

tors have no private interest whatever con-

nected with their corporate character " ) ;

Swan V. Williams, 2 Mich. 427 (where cor-

porations are divided into three classes )

.

Minnesota.— State v. McFadden, 23 Minn.
40, holding that the power of the legislature

over counties is supreme, except as restrained

by the constitution.

Missouri.—St. Louis v. Russell, 9 Mo. 507

;

Conner v. Bent, 1 Mo. 235.

Nehraska.— State University v. McCon-
nell, 5 Nebr. 423, holding that the University

of Nebraska is a public corporation, and sub-

ject to the control of the legislature.

'Nevada.— Esser v. Spaulding, 17 Nev. 289,

30 Pac. 896.

New Hampsliire.— Wooster v. Plymouth,
62 N. H. 193; In re Farnum, 51 N. H. 376

(holding that school districts are public cor-

porations and subject to legislative control).

New Jersey.—Milburn r. South Orange, 55

N. J. L. 254, 26 Atl. 75 ; Taylor v. Griswold,

14 N. J. L. 222, 27 Am. Dec. 33.

Neiv York.—^Demarest v. New York, 74

N. Y. 161; People v. Pinckney, 32 N. Y. 377;

Darlington v. New York, 31 N. Y. 164, 88

Am. Dec. 248 ; Bloodgood v. Mohawk, etc., B.

Co., 18 Wend. 9, 31 Am. Dec. 313; People i\

Morris, 13 Wend. 325; Brick Presb. Church
Corp. V. New York, 5 Cow. 538 (holding that

the obligee in a contract made by a munici-

pal corporation is entitled to the same rem-

edy as if the contract had not been made in

its legislative capacity).

Norlh Carolina.— Gooch v. Gregory, 65

N. C. 142 (holding that an execution cannot

be issued against a county) ; Mills v. Wil-

liams, 33 N. C. 558 (holding that the legis-

lature has the power to abolish a county).

Ohio.— Marietta v. Fearing, 4 Ohio 427,

holding that the legislature may amend the

charters of a municipal corporation at any
time.

Oregon.—Portland, etc., R. Co. v. Portland,

14 Oreg. 188, 12 Pac. 265, 58 Am. Rep. 299.

Rhode Island.—Smith v. Westcott, 17 R. I.

366, 22 Atl. 280, 13 L. R. A. 217, holding

that the commissioners of the " North Burial

Ground " were a public corporation and sub-

ject to legislative control.

South Carolina.— State v. State Bank, 1

S. C. 63 (holding that the Bank of South
Carolina was a public corporation, its capi-

tal having been furnished by the state)
;

State V. State Bank, 1 Speers 433 (Harper,

Ch., saying that until the Dartmouth College

decision the definition of corporations into

public and private had not been generally

recognized, but that previous to that time
the general definition had been into eleemosy-

nary and civil )

.

Virginia.— Wambersie v. Orange Humane
Soc, 84 Va. 446, 5 S. E. 25 ; Prince William
School Bd. i\ Stuart, 80 Va. 64 (holding that

a bequest to the vestry of a parish to be ex-

pended for the education of the poor of the

county is subject to legislative control ; but
to the contrary see the dissenting opinion of

Lewis, P., at page 73, referring to the Dart-
mouth College case at pages 74 and 80) ;

Lewis V. Whittle, 77 Va. 415 (medidal col-

lege endowed by the state a public corpora-
tion )

.

We-st Virginia.—Wilson v. Ross, 40 W. Va.
278, 21 S. E. 868.

Wisconsin.—Burhop v. Milwaukee, 21 Wis.
257, holding that railroad companies are pri-

vate corporations.

United States.— New Orleans v. New Or-

leans Water Works Co., 142 U. S. 79, 12

S. Ct. 142, 35 L. ed. 943 ; Essex Public Road
Bd. V. Skinkle, 140 U. S. 334, 11 S. Ct. 790,
35 L. ed. 446; Williamson v. New Jersey, 130
U. S. 189, 9 S. Ct. 453, 32 L. ed. 915; Lara-
mie County V. Albany Countv, 92 U. S. 307,

23 L. ed. 552; Dartmouth College f. Wood-
ward, 4 Wheat. 518, 4 L. ed. 629 [quoted in
Frederick v. Groshon, 30 Md. 436, 96 Am.
Dec. 591, and many other cases] ; Bonaparte
V. Camden, etc., R. Co., 3 Fed. Cas. No. 1,617,
Baldw. 205 : Svveatt ». Boston, etc., R. Co., 23
Fed. Cas. No. 13,684, 3 Cliff. 339 (holding
that railroad corporations are private com-
mercial corporations and subject to proceed-
ings in bankruptcy) ; Adams v. Boston, etc.,

R. Co., 1 Fed. Cas. No. 47, 1 Holmes 30
(holding that railroad corporations are pri-

vate commercial corporations) ; Allen v. Mc-
Kean, 1 Fed. Cas. No. 229, 1 Sumn. 276
(holding that Bawdoin College is a private
and not a public corporation) ; Rundle v.

Delaware, etc.. Canal Co., 21 Fed. Cas. No.
12,139, 1 Wall. Jr. 275 (learned opinion by
Grier, J., showing that a canal or navigation
company is a private corporation and hence
liable in damages for its torts).

See 12 Cent. Dig. tit. " Corporations," § 9.

What are public and quasi-public coipora-
tions for the purposes of this distinction see
Miners' Ditch Co. v. Zellerbach, 37 Cal. 543,
99 Am. Dee. 30.

Views of ChanceUor Kent on this subject
see 2 Kent Comm. 275, 276.

Further as to the distinction between pub-
lic and private corporations see 1 Thompson
Corp. § 24, and the following cases:

Indiana.— State v. Vincennes University,
5 Ind. 77.

Missouri.—Heller v. Stremmel, 52 Mo. 309.

New Jersey.— Tinsman v. Belvidere, etc.,

R. Co., 26 N. J. L. 148, 69 Am. Dec. 565.
Pennsylvania.—Pittsburgh's Appeal, 123 Pa.

St. 374, 16 Atl. 621, 23 Wkly. Notes Cas. 91.

United States.— Rundle v. Delaware, etc.,

Canali 21 Fed. Cas. No. 12,139, 1 Wall. Jr.
275.
A joint-stock bank, all of whose shares be-

long to the state, has been held to be a pub-
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clause of the federal constitution as interpreted in the Dartmouth College case.""'

This doctrine creates a marked exception to the general rule that municipal cor-

porations incur no responsibility by reason of tlieir neglect to perform duties

which rest upon them in their public or governmental capacity." So although

lie corporation, because all the interest there-

in belongs to the government. Cleaveland ».

Stewart, 3 Ga. 283. But this is doubtful.

The sound view seems to be that if a state

goes into a banking business it divests itself

of its sovereignty and l^ecomes pro hac vice

a private corporation. State Bank v. Gibson,

6 Ala. 814; State Bank v. Clark, 8 N. C. 36;

State Bank v. Gibbs, 3 McCord (S. C.) 377;
Kentucky Bank v. Wister, 2 Pet. (U. S.)

318, 7 L. ed. 437; U. S. Bank v. Planters'

Bank, 9 Wheat. (U. S.) 904, 6 L. ed. 244.

Untenable view that a bank which issues

circulating notes is a public corporation
whereas other banks are private see State v.

Simonton, 78 N. C. 57.

Public school corporations and hospitals.

—

Whether public school corporations, such as

school districts, school trustees, academies,

etc., are to be deemed public or private cor-

porations see 1 Thompson Corp. § 25; and
that an incorporated hospital, creating a
charity, deriving its funds mainly from pub-
lic and private charity, is a public corpora-

tion in the sense of not being liable for the
negligence of a surgeon selected by its trus-

tees even to a pay patient see McDonald v.

Massachusetts General Hospital, 120 Mass.
432, 21 Am. Kep. 529. That the board of

education of the state of Illinois is a private

eleemosynary and not a public corporation
see Board of Education v. Bakewell, 122 111.

339, 10 N. E. 378.

Municipal corporations are deemed private
corporations with respect to the ownership
and control of private or corporate property,
as distinguished from property devoted
strictly to public or governmental uses (Bull-

master V. St. Joseph, 70 Mo. App. 60; Whit-
field V. Carrollton, 50 Mo. App. 98 ; Millburn
V. South Orange, 55 N. J. L. 254, 26 Atl. 75

;

Bailey v. New York, 3 Hill (N. Y.) 531 [a^
firmed in 2 Den. (N. Y.) 433]; Bloodgood v.

Mohawk, etc., E. Co., 18 ,Wend. (N. Y.) 9, 31
Am. Dec. 313), as where it maintains a dam
to supply its inhabitants with water (Bailey
v. New York, 3 Hill (N. Y.) 531 [affirmed
in 2 Den. (N. Y.) 433]), a, public building
partly rented for profit to private persoQS
(Oliver v. Worcester, 102 Mass. 489, 3 Am.
Eep. 485), a wharf from which it derives
profit (Maeauley v. New York, 67 N. Y.
602; Memphis v. Kimbrough, 12 Heisk.
(Tenn.) 133), or public sewers, although
these have a strict relation to the public
health (Lloyd v. New York, 5 N. Y. 369, 55
Am. Dec. 347).

96. Illinois.— Richland County v. Law-
rence County, 12 111. 1.

Iowa.— Warren ». Lyons City, 22 Iowa
351.

Kentucky.— Louisville v. Louisville Uni-
versity, 15 B. Mon. 642.

Massachusetts.— Hampshire County v.

Franklin CoUnty, 16 Mass. 76.

Michigan.—People v. Detroit, 28 Mich. 228,

15 Am. Rep. 202 ; People v. Hurlbut, 24 Mich.

44, 9 Am. Rep. 103.

'New York.— People v. Ingersoll, 58 N. Y,

1, 17 Am. Rep. 178; People v. Batchellor, 33

N. Y. 128, 13 Am. Rep. 480.

South Carolina.— In re Malone, 21 S. C.

435, holding that a legislative grant of es-

cheated property to the city of Charleston

for the benefit of its orphan house could not
be resumed by the state, even by a constitu-

tional ordinance.

Tennessee.— Woodfork v. Union Bank, 3

Coldw. 488.

Texas.—^Milam County v. Bateman, 54 Tex.
153,' Galveston County v. Tankersley, 39 Tex.

651 (holding that a title of a county to

school lands granted by the state could not
be divested by the legislature after patent
issued) ; Brownsville v. Basse, 36 Tex. 461
(holding that a, grant of land by the state to

a municipal corporation created by it could

not be repealed )

.

Vermont.— White v. Fuller, 38 Vt. 193:

Atkins V. Randoloh, 31 Vt. 226; Montpelier
V. East Montpelier, 29 Vt. 12, 67 Am. Dec.

748 (holding that a statute dividing an in-

corporated town could not be allowed to have
any eflfect upon properties held by the town
in trust for the specific purpose named in

its charter, and which was not designed for

its use as a municipal corporation) ; Mont-
pelier V. East Montpelier, 27 Vt. 704 (dis

cussion)

.

Wisconsin.— State v. Haben, 22 Wis. 660
(applying the same doctrine to counties) ;

Milwaukee v. Milwaukee City, 12 Wis. 93

(holding that the legislature cannot annex
a portion of land of one town to another).

See and compare the following cases:

Arkansas.— Pearson v. State, 56 Ark. 148,

19 S. W. 499, 35 Am. St. Rep. 91.

California.— Grogan v. San Francisco, IS

Cal. 590.

Indiana.— Lucas v. Tippecanoe 'County, 44
Ind. 524, where the whole doctrine is shakeji

up pro and con in the opinion ' and the dis-

senting opinions.

Louisiana.— New Orleans, etc., R. Co. v.

New Orleans, 26 La. Ann. 478, 517.

Maryland.—Baltimore v. State, 15 Md. 376.

74 Am. Dec. 572.

United States.— Pawlet v. Clark, 9 Cranch
292, 3 L. ed. 735 ; Terrett v. Taylor, 9 Cranch
43, 3 L. ed. 650.

97. Durkes v. Union, 38 N. J. L. 21 ; Pray
V. Jersey City, 32 N. J. L. 394; Livermore r.

Camden, 31 N. J. L. 507 [affirming 29
N. J. L. 245] ; Cooley v. Essex, 27 N. J. L.

415; Sussex County v. Strader, 18 N. J. L.

108, 35 Am. Dec. 530; Darlington v. New
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the business of banking is subject to state supervision and regulation in the exer-

cise of the police power, yet an incorporated bank having a joint stock whicli is

owned by private individuals is a private corporation in the sense that the legis-

lature cannot alter its charter without the consent of its corporators.^' This is

not true of a bank which is organized primarily to further the fiscal operations of

the government and whose stock is exclusively owned by the governuient;'*

but a private bank whose stock is owned by private persons is a private corpora-

tion, although it is erected by the government and its obligations and operations

partake of a public nature.'

E. Purposes Fop Which Corporations May Be Formed— l. In General.

The answer to this question must be sought, witli reference to national cor)iora-

tions, in the constitution of the United States and in the decisions of the federal

courts ; with reference to state corporations, in the constitution and the statute

law of each particular state. Assuming that the question has been properly

raised in an action prosecuted by the state, the question whether the purposes for

which a given corporation has been formed are lawful purposes is to be deter-

mined by the description of those purposes as given in its instrument of incorpo-

ration.^ If, as expressed on the face of this instrument of incorporation, the

purpose for which the corporation is formed is not necessarily unlawful, it will be
presumed that it was for a purpose for which corporations might lawfully be

formed ; ' and this presumption holds in a case of a foreign corporation.* If, upon
an inspection of the instrument of incorporation, its primary object— such as a

lottery scheme— is unauthorized by law, the corporation will be dissolved in

a proper proceeding, although the instrument of incorporation may set forth

secondary objects— relating, for example, to the mode of distribution of the

money thus raised— which may be lawful and even praiseworthy.^

York, 31 N. Y. 164, 88 Am. Dec. 248: Rich-
mond V. Long, 17 Gratt. (Va.) 375, 94 Am.
Dec. 461.

What corporations have heen deemed pub-
lic.— Overseers of the poor in New York
(Rouse V. Moore, 18 Johns. (N. Y.) 407),
trustees of the poor in Mississippi (Governor
v. Gridley, Walk. (Miss.) 328. Compare
Overseers of Poor v. Sears, 22 Pick. (Mass.)

122), park commissioners in Illinois (An-
drews ;;. People, 84 111. 28; Andrews v.

People, 83 111. 529), navigation improvement
companies in Pennsylvania (Bennett's Branch
Imp. Co.'s Appeal, 65 Pa. St. 242), and levee

districts in California (People v. Williams,
56 Cal. 647; Dean v. Davis, 51 Cal. 406).

Corporations formed to promote public ob-
jects for private gain.— It does not follow
that because the object which the corpora-
tion is organized to promote is a public ob-

ject, that is to say, an object in which the
public generally have an interest, the corpora-

tion is for that reason to be deemed a, pub-
lic corporation in the sense which places it

under governmental control (Tinsman v. Bel-

videre, etc., R. Co., 26 N. J. L. 148, 69 Am.
Dec. 565; Whiting v. Sheboygan, etc., R. Co.,

25 Wis. 167, 3 Am. Rep. 30), such as railway
companies (Tinsman v. Belvidere, etc., R. Co.,

26 N. J. L. 148, 69 Am. Dee. 565; Thorpe v.

Rutland, etc., R. Co., 27 Vt. 140, 62 Am. Dec.
625, and note) and canal companies (Ten
Eyck V. Delaware, etc.. Canal Co., 18 N. J. L.

200, 37 Am. Dec. 233).
Levee district companies are therefore

deemed private corporations, and that a levee

district board is a private corporation in the

sense that it cannot be clothed with the power
of taxation see Board of Directors, etc. f.

Houston, 71 111. 318.

98. State v. Tombeckbee Bank, 2 Stew.
(Ala.) 30; Logwood v. Planters', etc.. Bank,
Minor (Ala.) 23.

99. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

1. Story, J., in Dartmouth College v. Wood-
ward, 4 Wheat. (U. S.) 518, 4 L. ed> 629.

To the same effect see Piqua State Branch
Bank v. Knoop, 16 How. (U. S.) 369, 14
L. ed. 977. Compare Curran f. Arkansas, 15

How. (U. S.) 304, 74 L. ed. 705, where the

doctrine seems to have been considerably
modified.

2. Detroit Driving Club v. Fitzgerald, 109
Mich. 670, 67 N. W. 899; Atty.-Gen. v. Lor-
man, 59 Mich. 157, 26 N. W. 311, 60 Am. Rep.
287.

3. U. S. Vinegar Co. v. Foehrenbach, 148
N. Y. 58, 42 N. E. 403.

4. U. S. Vinegar Co. v. Schlegel, 143 N. Y.
537, 38 N. E. 729; Demarest v. Flack, 128
N. Y. 205, 28 N. E. 645, 40 N. Y. St. 383.

What extrinsic evidence will not overthrow
this presumption see U. S. Vinegar Co. v.

Foehrenbach, 148 N. Y. 58, 42 N. E. 403 [af-

firming 74 Hun (N. Y.) 435, 26 N. Y. Suppl.
632, 57 N. Y. St. 261].

5. State V. Inter-National Invest. Co., 88
Wis. 512, 60 N. W. 796, 43 Am. St, Kep.
920.
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2, Formation For Illegal Objects, The formation of corporations is not per-

mitted under enabling statutes, where the real purpose of the incorporation is to

cloak an illegal object or an unlawful business ; but in such a case the fiction of

the existence of a corporation will be disregarded by a court of justice when the

question arises in a proper proceeding, and the acts of the real parties will be
uealt with as though no such corporation had been formed ; ^ and the same is true

for stronger reasons where an illegal purpose is expressed in the articles, as where
the so-called charter of an educational corporation attempts to clothe the direc-

tors with power to confer degrees ' or where it provides for the holding of busi-

ness meetings on Sunday.* Upon the question what objects are illegal, it has

been held that an application under a statute for a so-called charter for the main-
tenance of a private park or a lake is ostensibly for a lawful purpose, it not appear-
ing that the object of the incorporation is to reduce the lake to private dominion.'
Where the general law of the state permits the consolidation of corporations, it is

not against public policy for a corporation to be formed under a general enabling
statute, merely because the ulterior purposes of the coadventurers is to have the

corporation consolidated with another.^"

3. Statutes Under Which Single Corporation Cannot Be Formed For More Than
One Purpose. "Where the statute permits corporations to be formed for several

purposes named in the alternative, separated by the disjunctive conjunction " or,"

it is held that a single corporation cannot be organized for more than one of such
purposes, and that articles of incorporation which include more than one of them
are void, and that incorporation under such articles will be refused." This has

6. Chicago First Nat. Bank v. Trebein Co.,

59 Ohio St. 316, 52 N. E. 834.

7. In re Duquesne College, 2 Pa. Dist. 555,
12 Pa. Co. Ct. 491.

8. Matter of Agudath Hakehlloth, 18 Misc.
(N. Y.) 717, 42 N. Y. Suppl. 985.

9. In re Lake Wynola Assoc, 3 Pa. Co. Ct.
626.

10. Hill V. Nisbet, 100 Ind. 341.

11. Georgia.— In re Deveaux, 54 Ga. 673.
Indiana.—State v. Beck, 81 Ind. 500; New-

ton County Draining Co. v. Nofsinger, 43
Ind. 566 Idisti/nguishing Shick v. Citizens'

Enterprise Co., 15 Ind. App. 329, 44 N. E.
48, 57 Am. St. Eep. 230]; Skelton Creek
Draining Co. v. Mauck, 43 Ind. 300 ; O'Reiley
V. Kankakee Valley Draining Co., 32 Ind.
169; West V. Bullskin Prairie Ditching Co.,

32 Ind. 138; Williams v. Citizens' Enterprise
Co., 25 Ind. App. 351, 57 N. E. 581.

Michigan.—^Isle Eoyale Land Corp. v. State
Secretary, 76 Mich. 162, 43 N. W. 14.

Minnesota.— State v. Minnesota Thresher
Mfg. Co., 40 Minn. 213, 41 N. W. 1020, 3
L. R. A. 510.

New York.— People v. Beach, 19 Hun 259.
Pennsylvania.— In re Skandinaviska, 3 Pa.

Dist. 235; In re Pennsylvania State Sports-
men's Assoc, 1 Pa. Dist. 763; In re Rich-
mond Retail Coal Co., 9 Pa. Co. Ct. 172. But
it has been held in Pennsylvania that a so-
called charter presented to a judicial court
for a corporation to manufacture and supply
gas, and also to supply light and heat by any
other means than gas, is not void by reason
of combining such powers; but that so much
of it by which the coadventurers undertake
to acquire a right either to supply light by
other means than gas and also to furnish

[11]

fuel is invalid. West Manayunk Gas Light
Co. V. New Gas Light Co., 21 Pa. Co. Ct. 369.

England.— In re Crown Bank, 44 Ch. D.
634, 59 L. J. Ch. 739, 62 L. T. Rep. N. S.

823, 38 Wkly. Rep. 666.

Under the Pennsylvania corporation act of

1874, charters have been uniformly refused
to bodies seeking to become incorporated for

business purposes, where the proposed char-

ter set forth more than one purpose— as the
manufacture of gas meters, machines, and
regulators, and also the purpose of dealing
in any kind of goods at wholesale (In re Ap-
plication for Charter, 5 Pa. Dist. 243), the
purpose of " manufacturing gas for illu-

minating," and also " manufacturing, leasing,

buying and selling all goods, materials, ap-

paratus and appliances, with the right to

acquire and hold patent rights for inventions
and designs relating thereto, and receiving
and granting licenses thereunder "

( In re Mc-
Clurg Gas Constr. Co., 4 Pa. /Dist. 349);
" the supply, storage, or transportation of

water and water power for commercial or
manufacturing purposes " {In re Sowego
Water, etc., Co., 4 Pa. Dist. 181, 182, where
afterward the purpose of supplying water to
the public was omitted and the charter was
refused on other grounds) ; for the manufac-
ture and supply of gas, and for the supply
of light and heat by other means than gas
{In re New Gas Light Co., 7 Pa. Dist. 151) ;

to supply gas to portions of two counties
(West Manayunk Gas Light Co. v. New Gas
Light Co., 21 Pa. Co. Ct. 369) ; for carrying
on " mechanical, mining, quarrying, and
manufacturing business," although it was
said that two of such pursuits may be so

closely kindred and cognate as to authorize,

[I. E, 3]
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been held not to preclude the incorporation of a company for two cognate pur-
poses, but a purpose expressed to be " for the mining and for the manufacturing of
oil and gas" was held too general and indefinite to justify the granting of a char-

ter, since it might be held to combine the provisions of different statutes, regulat-

ing the formation of corporations.*^

4. What Is a " Mechanical " or " Manufacturing " Corporation. The mining
of iron ore is a '' mechanical business " within the meaning of a constitutional

provision granting exemption from superadded liability to shareholders of cor-

porations organized for the purpose of carrying on " any kind of manufacturing
or mechanical business." '^ A corporation organized to supply light by means of

electricity is a manufacturing corporation within the meaning of a statute relating

to taxation," and also within the meaning of a statute permitting one or more
manufacturing corporations to consolidate.*^ But a corporation formed under a
statute authorizing the formation of corporations " for the purpose of collecting,

storing and preserving ice, of preparing it for market, of transporting it ...

;

and of vending the same," and whose business is confined to the purposes
expressed in the act, is not a manufacturing corporation within a statute creating

an exemption from taxation ; otherwise it is conceded if it manufactures ice by
artificial means.*^ An aqueduct corporation is not a manufacturing corporation,

and its pipes and appliances for purifying and controlling a water-supply are not
machinery employed in manufacture within the meaning of a statute exempting
the value of such machinery in the taxation of shares." A corporation organized

for the purpose of mining coal is not a manufacturing corporation within the

meaning of a statute defining and regulating the enforcement of liabilities of

officers and shareholders of manufacturing corporations.*' A corporation organ-

ized for the purpose of " constructing, using and providing one or more dry-docks

or wet-docks or other conveniences and structures for building, raising, repairing

or coppering vessels and steamers of every description " is not a manufacturing

under special circumstances, the formation for the incorporation of companies for " buy-
of a corporation embracing both objects {In re ing, selling, trading or dealing in any kind
Newton-Hamilton Oil, etc., Co., 10 Pa. Co. or kinds of goods, wares, and merchandise at

Ct. 452, 45.3) ; or for mining and boring for wholesale . . . The legislature has always
petroleum and natural gas, and for buying, dealt with the liquor traffic on a basis diflfer-

selling, producing, storing, transporting, and eut from other kinds of business and trade."

shipping the same, with the right to purchase In re Pennsylvania Bottling, etc., Co., 6 Pa.

land, etc., where tte proposed charter asks Dist. 530, 531, 19 Pa. Co. Ct. 593.

for the additional privilege of a pipe-line A partnership formed simply for the pur-
company with the right of eminent domain pose of being incorporated under the English
under another statute (In re Washing Min., Companies Act of 1862 in order that it may
etc., Co., 9 Pa. Co. Ct. 323). be forthwith wound up and not for carrying

Under the Pennsylvania act of 1895, per- on business, cannot be registered as a com-
mitting the creation of corporations for buy- pany under part 7 of the act. Reg. v. Joint
ing, selling, trading, and merchandising at Stock Companies, [1891] 2 Q. B. 598, 61 L. J.

wholesale, a corporation cannot be organized, Q. B. 3, 65 L. T. Rep. N. S. 392, 39 Wkly.
not only for the manufacture of certain kinds Rep. 708.

of articles of commerce, but also for the 12. In re Newton Hamilton Oil, etc., Co.,

purpose of dealing in any kinds of goods, 10 Pa. Co. Ct. 452.

wares, and merchandise at wholesale; since 13. Cowling v. Zenith Iron Co., 65 Minn,
this would warrant the corporation in engag- 263, 68 N. W. 48, 60 Am. St. Rep. 471, 33
ing in any and all kinds of merchandising at L. R. A. 508.

wholesale, which the statute was understood 14. People r. Wemple, 129 N. Y. 543, 29
not to warrant. In re Charter Purposes, 17 N. E. 808, 42 N. Y. St. 272, 14 L. R. A. 708.

Pa. Co. Ct. 577. Nor can a charter be 15. Beggs v. Edison Electric Illuminating
granted, under the Pennsylvania act of May Co., 96 Ala. 295, 11 So. 381, 38 Am. St. Rep.
23, 1895, to a company whose purpose is 94.

stated to be both life and property insurance. 16. People v. Knickerbocker Ice Co., 99
In re Charter for Ins. Co., 5 Pa. Dist. 315. N. Y. 181, 1 N. E. 669.

Nor is the organization of corporations for 17. Dudley v. Jamaica Pond Aqueduct
buying and selling vinous, spirituous, and Corp., 100 Mass. 183.

malt liquors at wholesale authorized by the 18. Byers v. Franklin Coal Co., 106 Mass.
Pennsylvania act of June 25, 1895, providing 131.

[I. E. 3]
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corporation within the meaning of a statute exempting such corporations from
taxation." A company organized for the purpose of manufacturing and supply-

ing gas is entitled to the exemption from taxation granted by the laws of New
York to " manufacturing corporations carrying on manufactures within this

State." »>

5. Corporations Formed " For Any Lawful Business or Purpose Whatever,"
Where an enabling statute authorizes the formation of corporations for enumer-
ated purposes, and adds " or for any lawful business or purpose whatever, except,"

etc., this last clause is not so construed as to authorize the formation of any and
every kind of corporation for any or every kind of lawful business and purposej

but is restrained in its meaning by the principle noscil/wr a sooiis, and merely
authorizes the formation of corporations of a like kind or for a like business or

purpose as those specifically authorized.^'

6. Purposes For Which Corporations May Be Formed Under Various Statutes.

Under an act authorizing the formation of corporations for trade or for carrying

on any lawful mechanical, manufacturing, or agricultural business, a corporation

may be formed for the purpose of buying, owning, improving, selling, and leas-

ing lands, tenements, hereditaments, real, personal, and mixed e^itates, and prop-

erty, including the constructing and leasing of a building,^ A corporation for

the sale of goods, mining supplies, etc., may be organized under a statute,^ pro-

viding that the legislative assemblies of the several territories may by general

incorporation acts permit persons to associate themselves together as bodies corpo-

rate for mining, manufacturing, and other " industrial pursuits." ^ A corporation

which has for its object the purchase of land and the construction of houses
thereon— the funds being raised from the capital stock paid in by subscribers in

instalments— and finally the allotment of the lot and houses among the share-

holders in satisfaction of their stock is authorized under a statute ^ permitting any
number of persons to become incorporated for the transaction of any lawful

business.'* The provision of the Missouri statute ^ authorizing the incorporation

of companies for various purposes therein specified, and for any other purpose
intended for pecuniary profit or gain not otherwise especially provided for, and
not inconsistent with the state laws and constitution, is broad enough to author-

ize incorporation for the purpose of issuing and selling bonds to be redeemable at

prescribed periods and in a prescribed order.^ A laundry business operated by
the use of machines and mechanical instruments instead of manual labor is within

a statute '' providing for the incorporation of companies to do " mechanical busi-

ness." ^ A corporation to buy and sell stock, bonds, and public securities may be

19. People V. New York Floating Dry Dock telegraph companies. Wisconsin Telephone
Co., 92 N. Y. 487. Co. •;;. Oshkosh, 62 Wis. 32, 21 N. W. 828.

20. Nassau Gas Light Co. v. Brooklyn, 25 That a Telephone company may be regarded
Hun (N. Y.) 567 {affirmed in 89 N. Y. 409]. as a telegraph company see Atty.-Gen. v.

The attorney-general of Pennsylvania has Edison Telephone Co., 6 Q. B. D. 244. 50
construed the term " mechanical business," L. J. Q. B. 145, 43 L. T. Rep. N. S. 697, 29
as used in a statute of that state relating Wkly. Rep. 428.

to the organization of corporations (Pa. Act 22. Finnegan v. Noerenberg, 52 Minn. 239,
of April 29, 1874) as referring to the employ- 53 N. W. 1150, 38 Am. St. Eep. 552, 18
ment of skilled labor in shaping materials L- R- A. 778.

into structures or products of utility and not 23. U. S. Rev. Stat. (1872), § 1889.

as incidental to one of the arts or professions. 24. Bashford-Burmister Co. v. Agua Fria
He consequently rules that preparing and me- Copper Co., (Ariz. 1894) 35 Pac. 983.

chanieally executing designs for decorating 25. Nebr. Comp. Stat. c. 16, § 123.

and furnishing buildings is not a business; 26. York Park Bldg. Assoc, v. Barnes, 39
nor is dredging and excavating in rivers and Nebr. 834, 58 N. W. 440.
executing submarine work. In re Mechanical 27. Mo. Rev. Stat. (1889), § 2771, subs.ll.
Business Cases, 9 Pa. Co. Ct. 1. 28. State v. Talbot, 123 Mo. 69, 27 S. W.

21. Thus if a statute authorizes the forma- 366; State v. Corkins, 123 Mo. 56, 27 S. W.
tioh of telegraph corporations and adds the 363.
words above given in quotations, these words 39. Pa. Act April 29, 1874.
will authorize the formation of telephone 30. In re Keystone Laundry Co., 5 Pa.
companies, since they are of a like kind with Dist. 735, 18 Pa. Co. Ct. 444.

[I. E, 6 ]
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organized under the Pennsylvania statute authorizing companies for " trade and
commerce." '^ A corporation may take to itself, under the statute law of Ten-
nessee, the power to purchase specific property, provided the property is useful,

convenient, and suitable to the general purposes of the corporation, and provided
also that such purposes are legal.^ A general statute authorizing the formation
of corporations " for the erection of buildings " authorizes the formation of cor-

porations for the purpose of engaging as a business in the erection of buildings.^

A corporation organized to carry on the business usually performed by an express

company is organized for the prosecution of " an industrial pursuit." ^ Under a

statute which after enumerating many special purposes for which corporations

could be formed, contained a subdivision reading, " for any other purpose intended
for mutual profit or benefit, not otherwise specially provided for and not incon-

sistent with the Constitution and laws of this State," ^ a corporation might be
formed " for the purpose of buying, selling, and dealing in real estate, live stock,

bonds, securities, and other properties of all kinds, on its own account and for

commission in the United States and elsewhere," the constitution and statute law
of the state containing no express or implied prohibition of such business.^* A
statute^' which, after enumeratiag the purposes for which corporations may be
formed, adds the clause, "or other lawful business," authorizes the formation of a

corporation, the purpose of which is recited as the " purchasing and holding real

estate, subdividing the same into town or village lots and townsites, and selling and
disposing of the same." ^ The business of preparing ice in its natural state for use

as an article of consumption is within a statute authorizing the formation of corpo-

rations for "manufacturing purposes."'^ The manufacture of lumber, flour, and
meal is within the purview of a statute authorizing " the formation of corpora-

tions for manufacturing, agricultural, mining, or mechanical purposes." *' The
establishment and maintenance of a wharf-boat and steam elevator at a city situ-

ated on a navigable stream, for a general storage and forwarding business, is a
" work of public utility," within the meaning of a statute *^ enumerating the pur-

poses for which corporations may be formed.^ A corporation may be organized

to guarantee the bonds of a university, under a statute permitting the formation

of corporations for any lawful enterprise, business, pursuit, or occupation.^ A
corporation organized entirely for educational purposes is not authorized by a

statute enabling corporations to be organized " for pecuniary profit," by reason of

the fact that fees are to be charged for tuition.^ A corporation created by a

31. In re Pittsburgh Stock Exch., 26 Pittsb. ness and to purchase the stock of an insol-

Leg. J. N. S. 308. That real estate or land vent corporation may support its existence

improvement corporations must in California under such a statute, although its organiza-

be formed under Cal. Civ. Code, pt. 4, tit. 1, tion purports to have been made under an-

and not under pt. 4, tit. 16, § 639, see Ver- other. State r. Minnesota Thresher Mfg. Co.,

coutere v. Golden State Land Co., 116 Cal. 40 Minn. 213, 41 N. W. 1020, 3 L. R. A.

410, 48 Pac. 375. 510.

32. Bristol Bank, etc., Co. f. Jonesboro 39. Atty.-Gen. v. Lorman, 59 Mich. 157, 26

Banking Trust Co., 101 tenn. 545, 48 S. W. N. W. 311, 60 Am. Rep. 287.

228. 40. Cross v. Pinckneyville Mill Co., 17 111.

33. People v. Troy House Co., 44 Barb. 54.

(N. Y.) 625. 41. La. Rev. Stat. § 683.

34. Within the meaning of U. S. Rev. Stat. 42. Glen v. Breard, 35 La. Ann. 875.

(1872), § 1889. Wells ». Northern Pac. R. 43. Maxwell v. Akin, 89 Fed. 178, holding

Co., 23 Fed. 469, 10 Sawy. 441. that a clause in articles of incorporation

35. Tex. Rev. Stat. art. 566, subs. 27. whereby the corporation takes to itself the

36. Jefferson Nat. Bank v. Texas Invest. power to engage in the business of guaran-

Co., 74 Tex. 421, 12 S. W. 101 [criticizing teeing the bonds of a university, " and, to

Texas, etc.. Canal, etc., Co. v. Galveston that end, to acquire, hold, plat, mortgage,

County Ct., 45 Tex. 272]. and convey, both real and personal estate,"

37. Minn. Stat. (1866), c. 34, § 45, as is not a limitation on the powers of the cor-

amended by Minn. Laws (1873), c. 13. poration.

38. Brown v. Corbin, 40 Minn. 508, 42 44. Santa Clara Female Academy v. Sul-

N. W. 481. A corporation formed to carry on livan, 116 111. 375, 6 N. E. 183, 56 Am. Rep.

a manufacturing or other mechanical busi- 776.
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special act of the legislature for the purpose of constructing and maintaining a

pipe line for the conveyance of petroleum is valid under a constitutional pro-

vision prohibiting incorporation under special acts for any other purpose except,

among other things, " the construction of some work of internal improvement." ^

7. Purposes For Which Corporations Cannot Be Formed Under Various Statutes.

Under a statute authorizing incorporation for the manufacture of sugar, syrup,

starch, and glucose, and which, among other things, authorizes the formation of

corporations for the transaction of manufacturing, mechanical, and mercantile

business, a corporation cannot be formed for the manufacture of matches and
woodenware.^^ Under a statute authorizing the formation of corporations for any
lawful purpose, except, among other things, insurance,*' a corporation cannot be
formed, the purpose of which is to guarantee the fidelity of persons holding pub-

lic or private places of trust, the performance by persons, firms, and corporations

of contracts, bonds, recognizances, and undertakings of every kind, since these

things are insurance, and this notwithstanding the fact that at the time of the

passage of the act the guaranteeing of the obligations just mentioned was not

carried on as a business.** The organization of a corporation for the purpose of

carrying on the business of buying and selling bonds is not authorized by a

statute,*' authorizing the formation of corporations for the purpose of buying and
selling merchandise and conducting mercantile operations.*

F. Who May Be Corporators or Members of Corporations ^^— l. Alien

Friends. The shares of joint-stock corporations being personal property, although

the capital of the corporation may be invested in land, and alien friends, whether
domiciled within the United States or in foreign countries, being permitted with-

out question to own personal property, to make, take, and enforce contracts with

respect to it, and to own land except where the state interferes to escheat it, it

seems conclusively to follow that they may become corporators in joint-stock

corporations organized for pecuniary gain, the actual (although possibly not the

theoretical) situs of which is known in this country.'^

2. Alien Enemies. Alien enemies manifestly cannot become original organ-

izers of corporations, because the original con-association is founded in contract,

and under a principle of public law no contract between parties situated on oppo-

site sides of the lines of belligerent occupation can be valid.^

3. Infants. Executory contracts cannot be enforced against infants, unless

ratified by the infant after becoming of age. There seems to be no propriety in

45. West Virginia Transp. Co. v. Volcanic 51. Partnerships or corporations as share-
Oil, etc., Co., 5 W. Va. 382. holders see supra, 1, A, 8.

Construction of a statute referring to cor- Who may become shareholders see infra,

porations as " loan, mortgage, security, guar- VI, G.

anty or indemnity company, . . . having 52. That a ship may have a British reg-

the power and receiving money on deposit," ister, although some of the members of the

and requiring reports from them to the super- company which own it are aliens, see Reg. v.

intendent of the banking department of the Arnaud, 9 Q. B. 806, 16 L. J. Q. B. 50, 58

state, with the conclusion that a corpora- E. C. L. 806. See also Alifjjs, 2 Cyc. 89,

tion formed to establish a public exchange note 32 et seq.

for receiving deposits and transferring earn- 53. As to this principle of public law see

est moneys, stocks, bonds, and other securi- Lamar v. Browne, 92 U. S. 187, 23 L. ed.

ties, procuring and making loans thereon, 650; The Flying Scud v. U. S., 6 Wall,
and guaranteeing the payment of bonds and (U. S.) 263, 18 t,. ed. 755; The Peterhoflf v.

other obligations, is such a corporation. U. S., 5 Wall. {U. S.) 28, 18 L. ed. 564;
People V. Mutual Trust Co., 96 N. Y. 10. U. S. v. Alexander, 2 Wall. (U. S.) 404, 17

46. Parkinson Sugar Co. v. Ft. .Scott Bank, L. ed. 915; Jecker v. Montgomery, 18 How.
60 Kan. 474, 57 Pac. 126. (U. S.)- 110, 15 L. ed. 311; Hourjet v. Mor-

47. 111. Act April 18, 1872; 111. Eev. Stat. ris, 3 Campb. 303; Willison v. Patteson, 1

(1899), c. 32, § 1. Moore C. P. 133/ 7 Taunt. 439, 18 Rev. Rep.
48. People v. Rose, 174 111. 310, 51 N. E. 525, 2 E. C. L. 436; Bell v. Reid, 1 M. & S.

246, 44 L. R. A. 124. 726, 14 Rev. Rep. 557; Potts v. Bell, 8 T. R.
49. Burns Rev. Stat. Ind. (1894), § 4583. 548, 5 Rev. Rep. 452; Albretcht v. Sussmann,
50. Indiana Bond Co. v. Ogle, 22 Ind. App. 2 Ves. & B. 32S, 13 Rev. Rep. 110; Ex p.

593, 54 N, E. 407. 72 Am. St. Rep. 326. Boussmaker, 13 Ves. Jr. 71, 9 Rev. Rep. 142.
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the view taken by one court ^* that an infant can be a corporator.^" He may
become a shareholder in a joint-stock corporation, subject to his right to repudiate
the relation within a reasonable time after becoming' of age/^ but subject to the

obligation to pay calls, notwithstanding his infancy, so long as he holds on to the

shares.^'' And while the directors have the power to refuse to allow him to become
a shareholder,^ yet if they fail so to do, a transfer of shares to him will not be
void, but voidable merely.^'

4. Married Women. Whether a married woman can be a corporator must
depend upon the answer to the question whether, according to ihe law of the

state in which the corporation is organized, she rests under the disabilities under
which married women rest at common law. By that law a married woman had
no power of contracting except in a few cases, which do not include the case

under consideration. Under that law she cannot therefore become a party to an
3riginal subscription for shares.-* Thus while she rested, in Pennsylvania, under
the disabilities of the common law, she could not be one of the five subscribers

required by the statute to the organization of a corporation ;
^^ but after those dis-

abilities were removed by statute ® she was not disqualified from becoming a

corporator In a proposed corporation ; ® and in that state a charter has been
granted by a judicial court to a corporation organized for benevolent purposes,

all of whose cor',iorators were married women. ** Even where the coinraon-law

disabilities upon married women remained, the courts of equity interfered in her

behalf and established the principle that she might make contracts in writing, as

if she were sole, so as to bind her separate estate, provided that was the intent of

the parties, which contracts were enforceable by a proceeding in equity.** Stat-

utes have also interfered, establishing the dominion of married v/omen over their

separate estates, which statutory separate estate is regarded as a legal estate.

Here, unless the statute provides otherwise, she can contract generally and her
contract will bind her estate ; and she may consequently become a shareholder in

a corporation,*' and consequently, it is supposed, an original member.
5. Number of Corporators. General statutes under which corporations may

54. Chicago Mut. L. Indemnity Assoc, v. 18 L. J. Exch. 330, 5 R. & Can- Cas. 644;

Hunt, 127 111. 257, 20 N. B. 55, 2 L. E. A. Northwestern R. Co. v. McMichael, 5 Exch.

549. 114, 15 Jur. 132, 20 L. J. Exch. 97; Lindley

55. See to this effect Matter of Globe Mut. Comp. L. (5th ed.) 39.

Ben. Assoc, 63 Hun (N. Y.) 263, 17 N. Y. 58. In re Asiatic Banking Corp., L. R. 5

Suppl. 852, 43 N. Y. St. 756. Ch. 298, 39 L. J. Ch. 461, 22 L. T. Rep. N. S.

But, under the English Companies Act of 217, 18 Wkly. Rep. 366.

1862, where one of the number of members 59. In re Blakely Ordnance Co., L. R. 4

necessary to the registration, that is, to the Ch. 31, 17 Wkly. Rep. 65.

organization, of the company, was an infant, 60. Witters v. Sowles, 38 Fed. 700; Lind-

that fact did not prevent it from having a ley Comp. L. (5th ed.) 41.

de facto existence so as to be entitled to be 61. In re Application for Charter, 27 Wkly.
wound up as a company. In re Nassau Phos- Notes Cas. ( Pa. ) 399.

phate Co., 2 Ch. D. 610, 45 L. J. Ch. 584, 24 62. Pa. Married Women's Act 1893.

Wkly. Rep. 692, per Hall, V. C. See also 63. In re Married Persons' Property Act,

In re Laxon, [1892] 3 Ch. 555, 61 L. J. Ch. 5 Pa. Dist. 742, 18 Pa. Co. Ct. 492, per Mc-
667, 67 L. T. Rep. N. S. 85, 40 Wkly. Rep. Cormick, Atty.-Gen.

621, per Vaughan Willis, J. [distinguish- 64. In re Bloomfield First Independent
ing In re National Debenture, etc., Corp., Ladies' Aid Soc, 1 Pa. Dist. 754.

[1891] 2 Ch. 505, 60 L. J. Ch. 533, 64 L. T. 65. Martin v. Colburn, 88 Mo. 229; Boat-

Rep. N. S. 512, 39 Wkly. Rep. 707]. men's Sav. Bank v. Collins, 75 Mo. 280;

56. Dublin, etc., R. Co. v. Black, 8 Exch. Davis v. Smith, 75 Mo. 219; Sharpe v. Mc-
181, 22 L. J. Exch. 94, 7 R. & Can. Cas. 434; Pike, 62 Mo. 300; Lincoln v. Rowe, 51 Mo.
Northwestern R. Co. v. McMichael, 5 Exch. 575; Whitesides v. Cannon, 23 Mo. 457.

114, 15 Jur. 132, 20 L. J. Exch. 97;'Newry, 66. Witters v. Sowles, 38 Fed. 700.

etc., R. Co. V. Coombe. 3 Exch. 565, 18 L. J. Under the English Married Woman's Prop-
Exeh. 325, 5 R. & Caii. Cas. 633; Coke Litt. erty Act of 1882 see In re Leeds Banking
3806; Lindley Comp. L. (5th ed.) 39. Co., L. R. 3 Eq. 781, 36 L. J. Ch. 90, 15

57. Cork, etc., R. Co. ;;. Cazenove, 10 Q. B. L. T. Rep. N. S. 266, 15 Wkly. Rep. 146;

935, 11 Jur. 802, 59 E. C. L. 935; Leeds, etc., Reg. v. Carnatic R. Co., L. R. 8 Q. B. 299,

E. Co. V. Pearnley, 7 D. & L. 68, 4 Exch. 26, 42 L. J. Q. B. 169, 28 L. T. Rep. N. S. 413,
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be organized fix in all cases, it is believed, the minimum number of persons who
may unite to form a corporation. A frequent practice is for an individual

desiring to turn his business into a corporation having a limited liability to get a

sufficient number of dummies— persons who are under his control and who have
no individual responsibility— to unite with him and thus to furnish the requisite

number of signatures to the instrument of con-association. It seems that such a

concern is to oe regarded as a corporation de facto, and that a man may thus

turn himself into a corporation, by committing a plain fraud on the law, so as to

defeat his unsecured creditors.*^

G. National Corporations— Power of Congress to Create— 1. General
Nature of Power. Congress may create corporations, as an appropriate means of

executing any of the powers conferred by the constitution upon the general

government.^ Congress may therefore, in virtue of its power to regulate com-
merce between the states, create a corporation to build a bridge across a navigable

river separating two states, as for example the North River Bridge Company,
incorporated under an act of congress with power to construct a bridge across the

Hudson river between the states of New York and New Jersey.^* Moreover,
where such a corporation is organized for a public purpose, congress may
undoubtedly confer the right of eminent domain upon it, without the consent of

the states within which its works are to be established and carried on.™ Under
this principle congress may create corporations (1) within the territories, under
its constitutional power " to dispose of, and make .all needful rules and regulations

respecting the territory or other property belonging to the United States "
; ''

(2) within the District of Columbia, under the grant of power " to exercise exclusive

legislation in all cases whatsoever over such District "
;

'"'

(3) and within the states

(and also within the territories and the District of Columbia), for the purpose of

carrying into effect any of the other powers granted by congress, whether in

express language or by necessary implication.'^ (4) Quasi-municipal corporations

have been created by congress within state limits upon Indian reservations, and
the power of congress so to do is understood to stand unquestioned.''^ (5) The

21 Wkly. Rep. 621 ; In re London, etc., Bank, 5 S. Ct. 306, 28 L. ed. 846 ; U. S. v. Jones, 109

18 Ch. D. 581, 50 L. J. Ch. 557, 45 L. T. Rep. U. S. 513, 3 S. Ct. 346, 27 L. ed. 1015; U. S.

N. S. 166, 30 Wkly. Rep. 118. v. Fox, 94 U. S. 315, 24 L. ed. 192; Kohl v.

67. Salomon v. Salomon, [1897] A. C. 22, U. S., 91 U. S. 367, 23 L. ed. 449; Stockton
66 L. J. Ch. 35, 75 L. T. Rep. N. S. 426, 4 v. Baltimore, etc., R. Co., 32 Fed. 9.

Manson 89, 45 Wkly. Rep. 193; Broderip v. An histoiical sketch of corporations which
Salomon, [1895] 2 Ch. 323, 72 L. T. Rep. have been created by congress will be found
N. S. 261. To a similar effect see Louisville in 1 Thompson Corp. §§ 665-669.

Banking Co. v. Eisenman, 94 Ky. 83, 21 71. U. S. Const, art. 4, § 3, cl. 2.

S. W. 531, 1049, 14 Ky. L. Rep. 705, 42 Am. 72. U. S. Const, art. 1, § 8.

St. Rep. 335, 19 L. R. A. 684; Munkittrick 73. In re Legal Tender Cases, 110 U. S.

V. Ferryman, 74 L. T. Rep. N. S. 149. 421, 4 S. Ct. 122, 28 L. ed. 204; Farmers,
68. Luxton v. North River Bridge Co., 153 etc., Nat. Bank v. Bearing, 91 U. S. 29, 23

U. S. 525, 14 S. Ct. 891, 38 L. ed. 808; Cali- L. ed. 196; Osborn v. U. S. Bank, 9 Wheat,
fornia v. Central Pae. R. Co., 127 U. S. 1, 8 (U. S.) 738, 6 L. ed. 204; MeCuIloch v.

S. Ct. 1073, 32 L. ed. 150; Union Pac. R. Co. Maryland, 4 Wheat. (U. S.) 316, 4 L. ed.

V. Myers, 115 U. S. 1, 5 S. Ct. 1113, 29 L. ed. 579.

319; In re Legal Tender Cases, 110 U. S. 74. U. S. v. Kagama, 118 U. S. 375, 6
421, 4 S. Ct. 122, 28 L. ed. 204; Farmers', S. Ct. 1109. 30 L. ed. 228; Utah, etc., R. Co.
etc., Nat. Bank v. Bearing, 91 U. S. 29, 23 v. Fisher, 116 U. S. 28, 6 S. Ct. 246, 29 L. ed.

L. ed. 196; Osborn c. U. S. Bank, 9 Wheat. 542; Ex p. Kan-gi-shun-ca, 109 U. S. 556,

(U. S.) 738, 6 L. ed. 204; McCulloch v. 3 S. Ct. 396, 27 L. ed. 1030; Kansas Indians
Maryland, 4 Wheat. (U. S.) 316, 4 L. ed. v. Johnson County, 5 Wall. (U. S.) 737, 18
579. L. ed. 667; Worcester v. Georgia, 6 Pet.

69. Luxton v. North River Bridge Co., (U. S.) 515, 8 L. ed. 483; History of the
153 U. S. 525, 14 S. Ct. 891, 38 L. ed. 808. Creek and Cherokee Controversy, 1 Van Hoist

70. Luxton V. North River Bridgfe Co., Const. Hist. U. S. (Am. ed.) 433. See as
153 U. S. 525, 14 S. Ct. 891, 38 L. ed. 808

;

to Ute Reservation in the state of Colorado
Cherokee Nation v. Southern Kansas R. Co., created in. the territory of Colorado by
135 U. S. 641, 10 S. Ct. 965, 34 L. ed. 295

;

treaty of March 2, 1868 ( 15 U. S. Stat, at L.
U. S. V. Great Falls Mfg. Co., 112 U. S. 645, 619), U. S. v. McBratney, 11 Fed. 96 note.
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power of congress to regulate commerce among the several states granted by the
so-called commerce clause of the federal constitution," is construed as totally

excluding the power of the states over that subject, so that in the absence of a
regulation made by congress the constitutional provision is tantamount to a

mandate that interstate commerce shall be free.'''* Intercommunication is com-
merce ; telegraph lines are instruments of commerce ; and when they cross the

boundaries of states they are instruments of interstate commerce.'" Congress has
conferred very important franchises upon such companies.''^ There is no doubt
of the power of congress to enact such statutes '' under its power to regulate

commerce,^" and the power of congress to confer important franchises upon cor-

porations under state laws necessarily implies a power to create such corporations

by direct legislation in the first instance. (6) Congress also possesses the power,
under the constitution, " to estabhsh post-offices and post-roads." ^' By an act of

congress " all railroads or parts of railroads which are now or hereafter may be
in operation " are established as post-roads of the United States.^ The acts of

congress just referred .to may also be ascribed to this power. Some of them use

the word " post-roads," and others, such as the one giving congress the power to

purchase existing telegraph lines, employ the words " for postal, military, or other

pui'poses." Fost-roads are roads which have been declared such under the con-

stitutional power by an act of congress, and it seems that they embrace ordinary

highways and city streets.^^ As just seen they embrace railroads, and it seems
that an elevated railroad in a city is a post-road in the sense that it cannot
exclude a telegraph company operating under the franchises conferred by con-

gress in the acts of congress already cited, from the privilege of suspending its

wires along its elevated structure.^* (7) Congress unquestionably may confer

franchises upon corporations created by or under the laws of states of the Union,
whenever it is necessary to give effect to the powers expressly granted to the

general government by the federal constitution. The legislation relating to

telegraph companies just referred to may be cited as an instance of the valid

exercise of this power.*' (8) There is no doubt that for the purpose of effectu-

ating any of the express powers conferred upon the general government that

government may exercise the power of eminent domain within the states,

75. U. S. Const, art. 1, § 8. 79. Pensacola Tel. Co. v. Western Union
76. Corson v. Maryland, 120 U. S. 502, 7 Tel. Co., 19 Fed. Cas. No. 10,960, 2

S. Ct. 655, 30 L. ed. 699 ; Wabash, etc., R. Woods 643 [afirmed in 96 U. S. 1, 24 L. ed.

Co. V. Illinois, 118 U. S. 557, 7 S. Ct. 4, 30 708].
L. ed. 244; Pickard v. Pullman Southern 80. Western Union Tel. Co. v. Atlantic.
Car Co., 117 U. S. 34, 6 S. Ct. 635, 29 L. ed. etc., Tel. Co., 5 Nev. 102.

785; Walling v. Michigan, 116 U. S. 446, 6 81. U. S. Const, art. 1, § 8.

S. Ct. 454, 29 L. ed. 691; Brown v. Houston, 82. U. S. Rev. Stat. (1872), § 3964.
114 U. S. 622, 5 S. Ct. 1091, 29 L. ed. 257; 83. As to what congress has declared to be
Gloucester Ferry Co. v. Pennsylvania, 114 post-roads see 1 Thompson Corp. p. 526;
U. S. 196, 5 S. Ct. 826, 29 L. ed. 158; Hall v. U. S. Rev. Stat. (1872), § 3964; 23 U. S.

De Cuir, 95 U. S. 485, 24 L. ed. 547 ; Hanni- Stat, at L. 3 ; Western Union Tel. Co. v.

bal, etc., R. Co. v. Husen, 95 U. S. 465, 24 Texas, 105 U. S. 460, 26 L. ed. 1067; Pensa-
L. ed. 527 ; Philadelphia, etc., R. Co. v. Penn- cola Tel. Co. v. Western Union Tel. Co., 96
sylvania, 15 Wall. (U. S.) 232, 21 L. ed. U. S. 1, 24 L. ed. 708.

146; Oilman v. Philadelphia, 3 Wall. (U.S.) 84. Western Union Tel. Co. v. New York
713, 18 E. ed. 96; Cooley v. Philadelphia, 12 City, 38 Fed. 552, 3 L. R. A. 449.

How. (U. S.) 299, 13 L. ed. 996. 85. See for example an act to protect tele-

77. Western Union Tel. Co. v. Atlantic, graph lines owned or occupied by the United
etc., Tel. Co., 5 Nev. 102; Ratterman v. States, June 23, 1874 (18 U. S. Stat, at L.

Western Union Tel. Co., 127 U. S. 411, 8 250). Western Union Tel. Co. v. Seay, 132

S. Ct. 1127, 32 L. ed. 229; Western Union U. S. 472, 10 S. Ct. 161, 33 L. ed. 409; Leloup

Tel. Co. V. Pendleton, 122 U. S. 347, 7 S. Ct. v. Mobile, 127 U. S. 640, 8 S. Ct. 1380, 32

1126, 30 L. ed. 1187; Western Union Tel. L. ed. 311 [reversing 76 Ala. 401]; Ratter-

Co. 1'. Texas, 105 U. S. 460, 26 L. ed. 1067

;

man v. Western Union Tel. Co , 127 U. S.

Pensacola Tel. Co. v. Western Union Tel. 411, 8 S. Ct. 1127, 32 L. ed. 229; Western

Co, 96 U. S. 1, 24 L. ed. 708. Union Tel. Co. v. Massachusetts, 125 U. S.

78. U. S. Rev. Stat. (1872), §§ 5263-5269. 530, 8 S. Ct. 961, 31 L. ed. 790; Western
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and consequently may confer the power upon corporations, whether created by
it, or already in existence.*^ In one railway charter granted by congress, it was.

provided that the assent of the state should be obtained to the condemnation of

land ; and it seems that this provision was complied with by obtaining the consent
of the state after the road had been constructed.^'' (9) Congress has undoubtedly
the power to confer exclusive jurisdiction upon the federal courts, of all suits by
or against national corporations, and to provide for removing suits brought against

them in the state courts to the federal courts.^^ The creation of a corporation by
congress is held by implication to make any controversy to which such corpora-

tion m&y be a party a controversy " arising under . . . the laws of the United
States," within the meaning of the federal constitution.'' And it seems that con-

gress has power to make the jurisdiction of the federal courts over all contro-

versies to which that jurisdiction is made to extend under the constitution and
acts of congress exclusive.^" -

2. Within the Territories. In the exercise of its plenary power over this

subject, already referred to,'^ congress has provided for the formation of corpora-

tions within tlie territories, by general statutes enacted by the territorial legisla-

tures, but has forbidden the granting of private charters or of special privileges

to corporations.'^ The power of congress itself to create corporations within the
territories is of course unrestricted, and this power has been repeatedly exercised.'^-

A corporation of a territory cannot sue or be sued in a court of the United States

as a national corporation.'* When a territory becomes admitted into the Union
as a state the corporations lawfully created and existing therein become, to all

intents and purposes, state corporations.'^

3. Within the District of Columbia. The general and exclusive legislative

power over the District of Columbia, conferred upon congress by the clause of
the constitution of the United States already referred to, of course carries with
it the power to create corporations within that district.'^ Corporations created

by congress within the District of Columbia, other than those which are created

for the purpose of giving effect to the general powers of the government of
the United States, are created in virtue of the power of congress as the local

Union Tel. Co. v. Pendleton, 122 U. S. 347, the United States. Ames v. Kansas, 111

7 S. Ct. 1126, 3<) L. ed. 1187. U. S. 449, 4 S. Ct. 437, 28 L. ed. 482.

86. U. S. V. Jones, 109 U. S. 513, 3 S. Ct. 91. See supra, I, G, 1.

346, 27 L. ed. 1015; Kohl v. U. S., 91 U. S. Plenary power of congress over the terri-

367, 23 L. ed. 449. tories see Boyd v. Nebraska, 143 U. S. 135,

The charter of one national railway corpo- 12 S. Ct. 375, 36 L. ed. 103; Church of Jesu&
ration provides for the condemnation of pri- Christ, etc. v. U. S., 136 U. S. 1, 34 L. ed.

vate property within the states, according to 478 [affirming 5 Utah 362, 15 Pac. 473].

the law of the state in which the property is 92. U. S. Eev. Stat. (1872), § 1889.

situated. 16 U. S. Stat, at L. p. 576, § 10. As to the power of a territorial legislature,

87. Union Pac. R. Co. v. Myers, 115 U. S. under an enabling aet of congress, to charter
1, 5 S. Ct. 1113, 29 L. ed. 319. a corporation see Vineennes University v.

88. Union Pac. R. Co. v. Myers, 115 U. S. Indiana, 14 How. (U. S.) 268, 14 L. ed.

1, 5 S. Ct. 111.3, 29 L. ed. 319; Kennedy v. 416.

Gibson, 8 Wall. (U. S.) 498, 19 L. ed. 476; 93. See for example 24 U. S. Stat, at L.
Osborn v. U. S. Bank, 9 Wheat. (U. S.) 738, 107.

6 L. ed. 204. 94. Adams Express Co. v. Denver, etc.,

89. U. S. Const, art. 3, § 2; Union Pac. R. R. Co., 16 Fed. 712, 4 MeCrary 77.

Co. V. Myers, 115 U. S. 1, 5 S. Ct. 1113, 29 95. Vineennes Bank v. State, 1 Blaekf.
L. ed. 319. (Ind.) 267, 12 Am. Dec. 234; Vance v. Farm-

90. Claflin v. Houseman, 93 U. S. 130, 23 ers', etc.. Bank, 1 Blaekf. (Ind.) 80; Kansas
L. ed. 833; Gaines v. Fuentes, 92 U. S. 10, 23 Pac. R.' Co. v. Atchison, etc., R. Co., 112
L. ed. 524; The Moses Taylor v. Hammons, 4 U. S. 414, 5 S. Ct. 208, 28 L. ed. 794.
Wall. (U. S.) 411, 18 L. ed. 397. These 96. For cases in which! the existence of this
cases by implication overrule Cooke v. State power has been recognized see Daly v. U. S.

Nat. Bank, 52 N. Y. 96, 11 Am. Rep. 667. A National L. Ins. Co., 64 Ind. 1; Williams v.

quo warranto suit by a state against a corpo- Creswell, 51 Miss. 817; Hadley v. Freedman's
ration originally chartered by such state, to Sav., etc., Co., 2 Tenn. Ch. 122; Huntington
test the validity of the merger of such cor- v. District of Columbia Nat. Sav. Bank, 96
poration, is a suit arising under the laws of U. S. 388, 24 L. ed. 777.
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legislature for that district. Congress can and has made the District of Columbia
substantially a municipal corporation. It has been said that congress can confer
upon the District of Columbia only municipal powers. But there seems to be
no such restraint imposed upon congress by the constitution. Corporations
created by the District of Columbia, when acting in any of the states of the
Union, are deemed to be foreign corporations in the same sense in which a cor-

poration created by another state is so deemed.^
4. National Banks. Congress has the power to create national banks for the

purpose of furnishing a means of marketing the bonds of the United States, and
of giving effect to the fiscal powers of the government ; and this power, although
not expressly granted, belongs to that numerous class of powers which, even when
arising by judicial implication merely, may be referred to the express power " to

make all laws which shall be necessary and proper for carrying into execution the
foregoing powers, and all other powers vested by this constitution in the govern-
ment of the United States, or in any department or officer thereof." '*

H. Interstate Corporations Created by Concurrent Action of Two
States. It has been found necessary, at least in the case of railroad corporations

maintaining interstate railroads, to procure charters from two or more states.

These charters have been couched in similar language, have conferred substan-

tially similar franchises and privileges, and under them one organization has taken
place, and the railroad properties created thereunder have been managed by one
governing body, forming substantially one corporation. That there is no consti-

tutional objection to this seems to be clear and settled.'' But under an old and
somewhat musty doctrine that a corporation can have but one domicile and must
dwell in the place of its creation,^ judicial casuistry, after struggling painfully

with the question, came to the conclusion that such concurrent legislation did not

operate to create a single corporation, but operated to create a separate corpora-

tion within each state, although possessing the same powers and franchises, and
being managed by the same governing body.^ This ca.suistry, however, was not

suited to the practical needs of a business people ; and consequently the court

which first propounded it was compelled in a subsequent decision to abandon the

doctrine and to adopt the better view that the question whether there is a unity

in the corporation and in the proprietorship of the corporate property is in such

case one of legislative intent and not of legislative power. Accordingly the doc;

trine of the court now is that several states may by competent legislation unite in

creating the same corporation or in combining several preexisting corporations

into a single one ; that one state may make a corporation of another state, as thus

organized and conducted, a corporation of its own, as to any property within its

territorial jurisdiction ; and that a state may by an enabling act authorize a corpo-

ration created in another state to build and use a railroad within its own lim-

its without creating a new corporation.Jr^ Illustrations of these conclusions are

97. Daly v. U. S. National L. Ins. Co., 64 two corporations thus created is that of

Ind. 1; Williams v. Creswell, 51 Miss. 817; agents for each other) ; Allegheny County v.

Hadley v. Freedman's Sav., etc., Co., 2 Tenn. Cleveland, etc., R. Co., 51 Pa. St. 228, 88 Am.
Ch. 122. Dec. 579; Ohio, etc., R. Co. v. Wheeler, 1

98. U. S. Const, art. 1, § 8, last clause. Black (U. S.) 286, 17 L. ed. 130.

That congress had the constitutional power 3. Baltimore, "^tc, E. Co. v. Harris, 12

to create the former national bank was held W.all. (U. S.) 65, 20 L. ed. 354 Ifollowed in

in McCuUoch v. Maryland, 4 Wheat. (U. S.) Copeland v. Memphis, etc., B. Co., 6 Fed.

316, 4 L. ed. 579. That it had the power Cas. No. 3,209, 3 Woods 651]. But in an-

to create the existing national banks was other federal court it was held that where the

held in Van Allen v. Assessors, 3 Wall. charter of a corporation in one state is dupli-

(U. S.) 573. cated in another state, and the legislature

99. Bishop V. Brainerd, 28 Conn. 289. assumes to create a home corporation, the
1. Augusta Bank v. Earle, 13 Pet. (U. S.) effect is to consolidate the two; but for pur-

519, 10 L. ed. 274. poses of jurisdiction it is a separate corpora-

2. Newport, etc.. Bridge Co. v. Woolley, 78 tion within the state of its adoption. In such

Ky. 523 (holding that the legal status of a case a separate organization is not neces-

[I, G, 8]



CORPORATIONS [10 Cyc] 171

now seen every day in the passage by states of enactments making foreign corpo-

rations doing business within the domestic jurisdictions domestic corporations, and
amenable in all respects to the domestic laws and police regulations, notwithstand-

ing the provisions of their foreign charters.* But it remains equally true that

for many purposes of legal procedure and practical convenience in the adminis-

tration of justice each one of the bodies so created remains a domestic corpora-

tion within the state under whose legislature it has been called into existence.^

Clearly such a corporation is a domestic corporation within each of the states

whose legislation has created it, for the purpose of local jurisdiction to the appli-

cation of local police regulations.' Such a corporation is a resident of each of

such states, for the purpose of the ordinary jurisdiction of its courts, and conse-

quently may be subjected to garnishment in any one of them, provided the siinis

of the debt is there, although its principal office or place of business be not there.''

Being a domestic corporation, such a corporation is not subject to foreign attach-

ment.* For the same reason, when such a corporation is sued in either of the

states by whose legislation it has been created, it is not entitled to remove the

cause to the circuit court of the United States, unless all the plaintiffs are " citi-

zens " of some other state, where the ground under which the removal is sought

is diverse state citizenship.' Such a corporation is a domestic corporation within

each state by whose legislation it has been created, for the purpose of suing and

sary. Blackburn v. Selma, etc., R. Co., 3

Fed. Cas. No. 1,467, 2 Flipp. 525.

4. See, generally, Foreign Cobpobations.
5. Baltimore, etc., R. Co. V. Gallahue, 12

Gratt. (Va.) 655, 65 Am. Dec. 254; Balti-

more, etc., E. Co. v. Harris, 12 Wall. (TJ. S.)

65, 20 L. ed. 354. Compare In re St. Paul,
etc., E. Co., 36 Minn. 85, 30 N. W. 432
(holding that it is a domestic corporation
for the purpose of the service of process) ;

Baltimore, etc., E. Co. v. Marshall County,
3 W. Va. 319; Goshorn v. Ohio County, 1

W. Va. 308; Memphis, etc., E. Co. v. Ala-
bama, 107 U. S. 581, 2 S. Ct. 432, 27 L. ed.

518; Indianapolis, etc., E. Co. v. Vance, 96
U. S. 450, 24 L. ed. 752; Chicago, etc., E.
Co. V. Whitton, 13 Wall. (U. S.) 270, 20
L. ed. 571. See also infra, III, B.

Cannot plead non-residence.—From the pre-

mise that a corporation created by the legisla-

tion of two states is a domestic corporation
in each of such states, and has a legal exist-

ence or residence in each of them, it cannot,
when sued in either of them, plead its non-
residence, on the ground of being a resident
of the other. Mobile, etc., E. Co. v. Barn-
hill, 91 Tenn. 395, 19 S. W. 21, 30 Am. St.
Rep. 889; Memphis, etc., E. Co. v. Alabama,
107 U. S. 581, 2 S. Ct. 432, 27 L. ed. 518.
The fact that a railroad corporation, ex-
isting under a charter granted by the state
of Tennessee and performing its corporate
functions in that state, had been previously
incorporated under earlier charters obtained
from Alabama and Mississippi, under which
charters it had effected an organization in
those states, and under which it was still

operating in those states, did not render it

any the less a domestic corporation and a
resident of the state of Tennessee. Georgia,
etc., E. Co. V. Stollenwerck, 122 Ala. 539, 25
So. 258.

6. Ohio, etc., E. Co. v. Wheeler, 1 Black
(U. S.) 286, 17 L. ed. 130. See also Eece

V. Newport News, etc., Co., 32 W. Va. 164,

9 S. E. 212, 3 L. E. A. 572, for a consideration
of the status of such corporation.

The ultra vires acts of a foreign corporation,
which is a creature of the laws of two dif-

ferent states, are not made valid by a con-

firmatory statute enacted by the legislature

in one only of such states. Fisk v. Chicago,
etc., E. Co., 4 Abb. Pr. N. S. (N. Y.) 378.

There is also a theory to the effect that
such a corporation is at once a domestic and
a foreign corporation within each of the
states creating it— a domestic corporation
to the extent of its action under the govern-
ment of the domestic state, and a foreign cor-

poration as regards the other sources of its

existence. State v. Northern Cent. E. Co.,

18 Md. 193.

7. Smith V. Boston, etc., E. Co., 33 N. H.
337; Mahany v. Kephart, 15 W. Va. 609;
Drake Attach. (5th ed.) § 479. See also

Bolton V. Pennsylvania Co., 88 Pa. St. 261.

8. Sprague v. Hartford, etc., E. Co., 5 R. I.

233.

9. Home v. Boston etc., E. Co., 62 N. H.
454; Memphis, etc., E. Co. v. Alabama, 107
U. S. 581, 2 S. Ct. 432, 27 L. ed. 518; Paul
V. Baltimore, etc., E. Co., 44 Fed. 513; Cohn
V. Louisville, etc., E. Co., 39 Fed. 227.
Opposed to the above is a questionable de-

cision reversing a decision of the United
States circuit court of appeals (three justices
of the supreme court dissenting), to the eflfect

that such a corporation may be regarded as a
foreign corporation for the purpose of suing a
domestic citizen or corporation of either of
the states by which it is created. Nashua,
etc., E. Corp. v. Boston, etc., E. Corp., 136
U. S. 356, 10 S. Ct. 1004, 34 L. ed. 363. But
how a corporation can be a foreign corpora-
tion in the very state by whose legislation it

has been created for any purpose except to
enlarge federal jurisdiction on fictitious

grounds cannot be made to appear.

[I>H]
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being sued there/" although upon a cause of action arising in the other state ;^i

and the courts of one of the states by whose legislation it has been chartered may
restrain it from expending its corporate funds for any other than corporate pur-
poses, whether in that state or anywhere else.'''

I. Constitutional Restraints Upon Creation of Corporations and
Granting- of Corporate Privileges— l. Index to Provisions. Many of the
states have embodied provisions in their constitutions restraining the power of
their legislatures in the creation of corporations, in the granting of corporate
franchises and privileges, in the extension of charters, and in remitting forfeitures

of charters, in the particulars named below. Down to a recent date these provi-

sions will be found collected and set out in full in a modern work on the law of
private corporations." Others have been collected bringing the record down to

a late date. These constitutional provisions, together with others which have
been established since the publication of that work, are so numerous and exten-

sive that it will not be practicable in the present article to do more than briefly

index them."

10. Guinault v. Louisville, etc., R. Co., 41
La. Ann. 571, 6 So. 850.

11. Mississippi, etc., R. Co. v. Ayres, 16
Lea (Tenn.) 725.

12. State V. Northern Cent. R. Co., 18 Md.
193.

13. 1 Thompson Corp. §§ 538-568.
14. Corporations not to be created, etc., by

special laws. 1 Thompson Corp. § 539.

Arkansas.— Const. (1874), art. 12, § 2.

California.— Const. (1879), art. 4, § 25,

div. 19.

Colorado.— Const. (1876), art. 5, § 25;
art. 15, § 2.

Idaho.— Const. (1889), art. 3, § 19.

Illinois.— Const. (1870), art. 4, § 22; art.

11, § 1.

Kansas.— Const. (1859), art. 12, § 1.

Louisiana.— Const. ( 1898 ) , arts. 48, 262,

no local or special law creating, or amending,
renewing, extending, or explaining any char-

ter thereof.

Missouri.— Const. (1875), art. 4, § 53;
art. 12, § 2.

Montana.— Const. (1889), art. 5, § 26; art.

15, § 2.

Nebraska.— Const. (1875), art. 3, § 15.

Pennsylvania.— Const. (1873), art. 3, § 7.

Washington.— Const. (1889-1890), art. 2,

§ 28.

Shall not be created by special acts, but
only under general laws.— 1 Thompson Corp.

§ 540.

Alabama.— Const. (1875), art. 13, § 1.

Arkansas.— Const. (1874), art. 12, § 6, in

part.

California.— Const. (1879), art. 12, § 1, in

part.

Delaioare.— Const. (1831), art. 2, Adden-
dum of § 17.

Florida.— Const. (1868), art. 5, § 22.

Georgia.—^ Const. (1877), art. 3, § 7, par.

18, that all corporate powers and privileges

to banking, insurance, railroad, canal, navi-

gation, express, and telegraph companies shall

be issued and granted by the secretary of

state, in such manner as shall be prescribed

by law.

Idaho.— Const. (1899), art. 11, § 2.

[I.H]

Indiana.— Const. (1851), art. 11, § 13.

Iowa.— Const. (1857), art. 8, § 1.

Louisiana.— Const. (1898), art. 275, may
pass general laws for creation of corpora-
tions and protection of shareholders thereof.

ilfome.^ Const. (1820), art. 4, § 14,

Amendm. 1876.

Maryland.— Const. ( 1867 ) , art. 3, § 48.

Michigan.— Const. (1850), art. 15, § i,

Amendm. 1862.
Minnesota.— Const. (1857), art. 10, § 2.

Mississippi.— Const. (1890), § 178.

Nebraska.— Const. (1875), art. 11, § 1.

Nevada.— Const. (1864), art. 8, § 1.

New Jersey.— Const. Amendm. (1875), art.

4, § 7.

New York.— Const. Amendm. (1874), art.

2, § 18 (in part); Const. (1894), art. 8,

§ 1 (not to be created except under general
laws, except where, in the judgment of the
legislature, objects of, cannot be otherwise at-

tained, etc. )

.

North Carolina.— Const. Amendm. (1876),
art. 8, § 1; Const. (1901), art. 8, § 1.

North Dakota.— Const. (1889), § 131.

Oregon.— Const. (1857), art. 11, § 2.

South Carolina.— Const. (1868), art. 12,

§ 1; Const. (1894), art. 12, § 1.

South Dakota.— Const. (1889), art. 17,

§ 1.

Tennessee.— Const. (1870), art. 11, § 8.

Texas.— Const. (1876), art. 3, § 56; art.

12, §§ 1, 2.

Utah.— Const. (1895), art. 12, § 1.

West Virginia.— Const. (1872), art. 11,

§ 1.

Wisconsin.— Const. (1848), art. 11, % 1;

Const. Amendm. (1871), art. 4, § 31.

Wyoming.— Const. (1889), art. 10, § 1,

under general laws only.

Special acts shall not be passed for the
benefit of corporations. La. Const. (1898),
art. 48 (legislature forbidden to pass any
special law granting any special or exclusive

privilege or immunity to corporations) ; Miss.

Const. (1890), § 87 (no special act may be
passed for the benefit of corporations) ; Miss.
Const. (1890), § 90« (grants of lands to

corporations by special acts of legislation
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2. Object and Policy of Restraints. The policy of the constitutional pro-

visions just indexed and catalogued, which prohibit the legislatures from passing

special or local acts creating corporations, conferring corporate powers, extending

prohibited); N. Y. Const. (1894), art. 8,

§ 4 (legislature prohibited from enacting spe-

cial charters for banking associations).

Stock of corpoiations not to be increased

except by general laws and with consent of

majority of shareholders, etc.

Idaho.— Gonst. (1899), art. 11, § 9, and
all fictitious increase of stock or indebted-

ness declared void.

Louisiana.— Const. (1898), art. 267.

'North Dakota.— Const. (1889), § 138, ma-
jority of shareholders at a meeting to be held

after sixty days.

South Dakota.— Const. (1889), art. 17, § 8,

same provision.

Utah.— Const. (1895), art. 12, § 5, after

notice given as prescribed by law.
Which general laws or special acts are sub-

ject to alteration, amendment, or repeal.

1 Thompson Corp. § 541.

Alahaina.— Const. (1875), art. 13, § 1, in

part.

Arkansas.— Const. (1874), art. 12, § 6.

California.— Const. (1879), art. 12, § 1.

Idaho.— Const. (1889), art. 11, §§ 2, 3.

Iowa.— Const. ( 1857 ) , art. 8, § 12.

Kentucky.— Const. (1891), § 205, general
assembly empowered to provide for revocation
of charters of corporations when guilty of

abuse or misuse of corporate powers.
Maryland.— Const. (1867), art. 3, § 48.

South Dakota.—Const. (1889), art. 17, § 9,

whenever deemed injurious to citizens of the
state, but must be done so that no injustice

be done to incorporators.
Utah,— Const. (1895), art. 12, § 1.

Washington.— Const. (1889-1890), art. 12,

§ 1.

Wyoming.— Const. ( 1889 ) , art. 10, § 2, po-
lice power of state over corporations declared
to be supreme, and legislature may forfeit

their franchises for neglect of duty or abuse
of power.

Legislature not to extend charters or remit
forfeitures of them. 1 Thompson Corp. § 542

;

Cal. Const. (1879), art. 12, § 7; Mo. Const.
(1875), art. 12, § 3; Wash. Const. (1889-
1890), art. 12, § 3.

Corporations not to have remission of for-
feiture of charters or any beneficial legisla-
tion except on condition of submission to
constitutional provisions. 1 Thompson Corp.
§ 543.

Alabama.— Const. (1875), art. 13, § 3.

Arkansas.— Const. (1874), art. 17, § 8.

Georgia.— Const. (1877), art. 4, § 2, par. 1.

7(to7io.— Const. (1889), art. 11, § 7.

Mississippi.— Const. (1890), § 179.
North Dakota.— Const. (1889), § 133.
Pennsylvania.— Const. ( 1873 )

, art. 16, § 2.

South Dakota.— Const. (1889), art. 17, § 3.

Utah.— Const. (1895), art. 12, § 2.

Legislature may alter, revoke, or annul
existing charters.— 1 Thompson Corp. § 544;
Ala. Const. (1875), art. 13, § 10 (in part);

Colo. Const. (1876), art. 15, § 3; Mont. Const.

(1889), art. 15, § 3; Pa. Const. (1873), art.

16, § 10.

The legislature shall enact no law creating,

extending or renewing the charter of more
than one corporation. 1 Thompson Corp.

§ 545; Ala. Const. (1875), art. 13, § 10; Pa.

Const. (1873), art. 16, § 10; S. D. Const.

(1889), art. 17, § 9.

Existing charters, special privileges, etc.,

annulled where no bona fide organization has
taken place under them-. 1 Thompson Corp.

§ 546.

Alabama.—Const. (1875), art. 13, § 2, with
the word " ratification " instead of " adop-
tion."

Arkansas.— Const. (1874), art. 12, § 1.

Colorado.— Const. (1876), art. 15, § 1, in

substance.
Idaho.— Const. (1889), art. 11, § 1, in sub-

stance.

Illinois.— Const. (1870), art. 11, § 2.

Mississippi.— Const. (1890), § 180.

Missouri.— Const. (1875), art. 12, § 1.

Montana.— Const. (1889), art. 15, § 1, in

substance.
Nebraska.— Const. (1875), art. 11, § 6.

North Dakota.— Const. (1889), § 132.

Pennsylvania.— Const. (1873), art. 16, § 1.

South Dakota.— Const. (1889), art. 17, § 2.

Washington.— Const. (1889-1890), art. 12,

§ 2, in substance.

West Virginia^—Const. (1872), art. 11, § 3.

Wyoming.— Const. (1889), art. 10, § 3.

Other provisions requiring acceptance of
new constitutions see Ky. Const. (1891),

§ 190 (constitution must be accepted by cor-

porations) ; Wyo. Const. (1889), art. 10,

§§ 5, 6 (existing corporations must accept
and file acceptance of this constitution )

.

The state shall not become a shareholder
in or loan its credit to, or in any manner
grant pecuniary aid to any corporation—
provisions in a great variety of language.
1 Thompson Corp. § 547.
Arkansas.— Const. (1874), art. 12, § 7.

California.— Const. (1879), art. 12, § 13;
art. 4, § 22.

Florida.— Const. (1868), art. 12, § 8;
Const. (1887), art. 9, § 10.

Idaho.— Const. (1889), art. 8, § 2.

Indiana.— Const. (1851), art. 11, § 12.

Zoica.— Const. (1857), art. 8, § 3; art. 7,

§ 1.

Kentucky.— Const. (1850), art. 2, § 33.

Maryland.— Const. ( 1867 ) , art. 3, § 34.
Michigan.— Const. (1850), art. 14, §§ 6,8.
Mississippi.— Const. (1868), art. 12, § 5.

Missouri.— Const. (1875), art. 4, §§ 45,
46, 49.

Nevada.— Const. (1864), art. 8, § 9.

New York.— Const. Amendm. (1874), art.

8, § 10; Const. (1894), art. 8, § 9 (credit or
money of state not to be given or loaned in
aid of )

.

[I. I. 2]
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corporate charters, or remitting forfeitures thereof, has been said to be " to inau-

gurate the policy of placing all corporations of the same kind upon a perfect

North Carolina.— Const. Amendm. (1876),
art. 5, § 4.

OWo.— Const. (1851), art. 8, § 4.

Oregon.— Const. (1857), art. 11, § 6.

Pennsylvania.— Const. (1873), art. 3, § 18;
art. 9, § 6.

Tennessee.— Const. (1870), art. 2, §§ 31,

33.

Teajos.— Const. (1876), art. 3, §§ 50, 51.

Virginia.— Const. (1870), art. 10, §§ 12,

14.

Washington.— Const. (1889-1890), art. 8,

§ 5; art. 12, § 9.

West Virginia.— Const. (1872), art. 10, § 6.

Wisconsin.— Const. (1848), art. 7, § 3.

Wyoming.— Const. (1889), art. 10, § 5,

state, counties, townships, school-districts, and
municipal corporations, forbidden to give or
loan their credit or make donations to rail-

roads or to telegraph companies, but this pro-

vision not to apply to obligations contracted

before adoption of constitution.

Debts due by corporations to the state or

to municipalities shall not be released or
commuted, corporate debts assumed, or liens

upon railways released or extinguished except

upon full payment— variety of provisions.

1 Thompson Corp. § 548.

Arkansas.— Const. (1874), art. 12, § 12.

California.— Const. (1879), art. 4, § 25,

div. 16.

Idaho.— Const. (1889), art. 3, § 19.

Illinois.— Const. (1870), art. 4, § 23.

Missouri.— Const. (1875), art. 4, §§ 50,51.

Montana.— Const. (1889), art. 5, § 39.

Texas.— Const. (1876), art. 3, § 54.

Virginia.— Const. (1870), art. 10, § 21.

No municipal aid whatever by counties,

cities, towns, townships, etc., in whatever
form, etc., shall be granted to private corpo-

rations. 1 Thompson Corp. § 549.

Arkansas.— Const. (1874), art. 12, § 5.

Idaho.— Const. (1889), art. 8, § 4.

/0M!a.— Const. (1858), art. 8, § 4.

Louisiana.— Const. (1898), art. 270, but
municipal aid to railroads permitted.

Mississippi.— Const. (1890), § 183, state

forbidden to become shareholder in.

Missouri.— Const. ( 1875 ) , art. 4, § 47.

Neiraska.- Const. (1875), art. 11, § 1.

New Bampshire.— Const. Amendm. ( 1877)

,

pt. 2, § 5, proviso.
New Jersey.— Const. Amendm. ( 1875 ) , art.

I, par. 19.

New York.— Const. (1894), art. 8,_§ 10,

counties, cities, and towns, not to give or

loan money or credit in aid of.

0?iio.— Const. (1851), art. 8, § 6.

Oregon.— Const. (1857), art. 11, § 9.

Pennsylvania.— Const. (1873), art. 9, § 7.

Texas.— Const. (1876), art. 3, § 52; art.

II, § 3.

No such aid shall be granted except upon
certain prescribed conditions.— 1 Thompson
Corp. § 550.

Georgia.— Const. (1868), art. 3, § 6, No. 4.

[I. I. 2]

MaryUnd.— Const. (1867), art. 3, § 54.

Mississippi.— Const. (1868), art. 12, § 14.

Montana.— Const. (1889), art. 5, § 38.

Nevada.— Const. (1864), art. 8, § 10.

Tennessee.— Const. (1870), art. 2, § 29.

Neither state nor municipal aid nor loan

of public credit shall ever be granted to cor-

porations. 1 Thompson Corp. § 551; Cal.

Const. (1879), art. 4, § 31; Fla. Consr.

(1868), art. 3, Addendum § 7; Ind. Const.

(1851), art. 10, § 6; N. J. Const. Amendm.
(1875), art. 1, par. 20.

Provisions of the constitution of Minne-

sota as to state aid to corporations and as

to the " Minnesota Railroad Bonds." 1

Thompson Corp. § 552; Const. (1857), art.

9, § 10 ; Const. Amendm. ( 1858 ) , art. 9, § 10

;

Const. Amendm. (1860), art. 9, § 10; Const.

Amendm. (1871), art. 4, § 32 (a); Const.

Amendm. (1872), art. 9, § 15.

The power to levy taxes shall not be dele-

gated to private corporations or associations.

1 Thompson Corp. § 553; Ala. Const. (1875),

art. 10, § 2; Cal. Const. (1879), art. 11, § 13;

Mont. Const. (1889), art. 5, § 36 (with slight

verbal variations) ; Pa. Const. (1873), art.

3, § 20.

Taxing power shall not be relinquished or

suspended in favor of private corporations.

Georgia.—Const. ( 1877 ) , art. 7, § 2, par. 5.

Idaho.— Const. (1899), art. 7, § 8.

Kentucky.— Const. (1891), § 174, corpo-

rate property to be taxed the same as indi-

vidual property.
Louisiana.— Const. (1898), art. 230, per-

mitting exemption from taxation of corpora-

tions engaged in certain manufacturing opera-

tions and of -railroads completed prior to

Jan. 1, 1904, with certain restrictions.

Mississippi.— Const. (1890), § 181 (prop-

erty of private corporations for pecuniary
gain, taxed the same as individuals) ; § 182

(permitting the legislature to exempt manu-
facturing corporations from taxation for five

years) ; § 192 (permitting cities and towns
to exempt from taxation for ten years, manu-
factures, waterworks, gas-works, and other

public utilities, except railroads )

.

South Carolina.— Const. (1894), art. 12,

§ 2, property of corporations subject to taxa-
tion except where exempted by the constitu-

tion.

The legislature shall not pass any law per-

mitting the leasing or alienation of any
corporate franchise so as to relieve the fran-
chises or properties held thereunder from the
liabilities of the lessor or grantor. 1 Thomp-
son Corp. § 554.

California.— Const. (1879), art. 12, § 10.

Idaho.— Const. (1889), art. 11, § 15.

Kentucky.— Const. -( 1891 ) , § 203.

Montana.— Const. (1889), art. 15, § 17.

Utah.— Const. (1895), art. 12, § 7.

Washington.— Const. (1889-1890), art. 12,

§ 8.

Coipoiations shall not employ Chinese or
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equality as to all future grants of power ; of making such laws applicable to all

parts of the state, and thereby securing the vigilance and attention of its whole
representation ; and finally, of making all judicial constructions of their powers,

or the restrictions imposed upon them, equally applicable to all corporations of

the same class." '°

3. Provisions Not Retroactive. Such constitutional provisions are not retroac-

tive unless declared so in express terms ; and if by their terms retroactive they
would be unconstitutional in so far as they impose additional burdens upon
existing corporations,'* except those imposed by virtue of those reserved and
inalienable powers of government, the police power " and the power of eminent

Mongolian labor. 1 Thompson Corp. § 555;
Cal. Const. (1879), art. 19, § 2.

Existing rights shall be saved as though
the particular constitution had not been
adopted. 1 Thompson Corp. § 556; Conn.
Const. (1818), art. 10, § 3; Nev. Const.

(1864), art. 8, § 4; Tex. Const. (1876), art,

12, § 7.

No retrospective law for the benefit of a
corpoiation shall be passed. 1 Thompson
Corp. § 557; Colo. Const. (1876), art. 15,

I 12; Ida. Const. (1899), art. 11, § 12; Mo.
Const. (1875), art. 12, § 19: Mont. Const.

(1889), art. 15, § 13.

The legislature shall not grant charters

for banking purposes or renew those in ex-

istence, except upon condition that share-

holders shall be liable to the amount of their

respective shares of stock for all its debts and
liabilities upon note, bill, or otherwise. S. C.

Const. (1894), art. 12, § 6.

The legislature shall not extend or validate

franchises.— Utah Const. (1895), art. 12, § 3.

The legislature shall not grant privileges

to corporations, etc. G-a. Const. (1877), art.

3, § 7, par. 18.

Provision as to banking corporations.

—

N. D. Const. (1889), § 145, general banking
law shall provide for registry and counter-
signing by state officers of bills for circula-

tion, and security for full amount required to

be deposited with state treasurer for their re-

demption.
Certain legislation with respect to corpora-

tions shall not take place except by a two-
thirds vote of each house. 1 Thompson Corp.
§ 558; Del. Const. (1831), art. 2, § 17; Ga.
Const. (1868), art. 3, § 6, No. 2; Mich. Const.
(1850), art. 15, § 8.

Duration of corporations hereafter created
shall be limited to a stated nimiber of years.
1 Thompson Corp. § 559; Del. Const. (1831),
art. 2, § 17; Mich. Const. (1850); art. 15,

§ 10 (construed in Atty.-Gen. v. Perkins, 73
Mich. 303, 41 N. W. 426); Miss. Const.
(1890), § 178 (life of charters to corpora-
tions for pecuniary gain limited to ninety-
nine years )

.

Special provision of the constitution of
Georgia restricting the power of the legisla-

ture as to granting corporate franchises and
devolving it upon the courts. 1 Thompson
Corp. § 560; Ga. Const. (1868), art. 3, § 6,

No. 5. Provision of the constitution of the
same state saving corporate privileges and
immunities which became vested during the

Civil war. 1 Thompson Corp. § 561; Ga.
Const. (1868), art. 11, No. 5.

Provisions specially relating to religious

corporations.— 1 Thompson Corp. § 562; Kan.
Const. (1859), art. 12, § 3; Va. Const.

(1870), art. 5, § 17; W. Va. Const. (1872),
art. 6, § 47.

The police power of the state over corpora-

tions shall never be abridged.—1 Thompson
Corp. § 563; Mo. Const. (1875), art. 12, § 5.

Bills introduced in the legislature creating
corporations, other than certain kinds, shall

not be passed at the same session, but shall

stand over until the next session. 1 Thomp-
son Corp. § 564; E. I. Const. (1842), art. 4,

§ 17.

Laws shall be passed protecting laborers

employed by corporations. 1 Thompson Corp.

§ 565; Tex. Const. (1876), art. 61, § 35.

A certain bonus or organization tax shall

be paid to the state upon the creation of cer-

tain corporations. 1 Thompson Corp. § 566;
Mo. Const. (1875), art. 10, § 21.

Consent of local authorities to certain
grants.— The legislature shall not grant the
right to construct and operate railroad, tele-

graph, etc., companies within the limits of

municipal corporations, without the consent
of the local authorities.

Georgia.— Const. (1877), art. 3, § 7, par.

20, street railways.
Idaho.— Const. (1899), art. 11, § 11, street

and other railways.
North Dahota.— Const. (1889), § 139,

street railroads, telegraphs, telephones, or
electric light plants.

South Dakota.— Const. (1889), art. 17,

§ 10, street railroad.

Utah.— Const. (1895), art. 12, § 8, street

railways, telegraphs, telephones, or electric

light plants.

The legislature shall not authorize the in-

vestment of trust funds held by executors,
administrators, or trustees in the bonds or
stock of any corporation. 1 Thompson Corp.
§ 568; Mont. Const. (1889), art. 5, § 37.

15. Atkinson v. Marietta, etc., R. Co., 15
Ohio St. 21, 35 [quoted with approval in San
Francisco *. Spring Valley Water Works, 48
Cal. 493, 518]. See also Van Riper v. Par-
sons, 40 N. J. L. 1.

16. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

17. Brown, J., in Pearsall v. Great North-
ern R. Co., 161 U. S. 646, 16 S. Ct. 705, 40
L. ed. 838.

[I, I, 3]
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domain,^' although they do not operate to revoke special charters which have been
granted prior to the establishment of the constitutional -provision, which charters

have been accepted and acted upon in good faith.'^ But the effect of the subse-

quent constitutional ordinance will not extend so far as to prevent the legislature

from amending former special acts of incorporation so as to make them less onerous
to the public, provided the amendment does not make it more onerous to the corpo-

ration.^" If prior to the establishment of such a constitutional ordinance, the leg-

islature has passed an act clothing the county courts with power to grant aid to a

railroad company, and the power remains unexecuted at the time when the con-

stitutional provisions come into operation, the ordinance will not operate to pre-

vent the execution of the power conferred by the statute, for the reason that the

benefit accruing to the corporation from the exercise of this power is in the

nature of a franchise or privilege conferred upon it.^' Most of the constitutional

provisions contain saving clauses preserving acts of incorporation for municipal

purposes in force until such time as the legislature should in its discretion repeal

or modify the same.^^ "When therefore a city had the pov.'er under a former con-

stitution of the state to subscribe to stock in chartered companies for making roads

and other internal improvements, these powers remained unimpaired under the

Extent to which police power may be ex-

erted.— The following among other iases
show to what extent and to what purposes the
police power may be exerted:

Colorado.— Platte, etc.. Canal Co. v. Dow-
ell, 17 Colo. 376, 30 Pac. 68, holding that cor-

porations may occupy with relation to the

police power the same position as individuals.

Iowa.— Rodemacher v. Milwaukee, etc., E.
Co., 41 Iowa 297, 20 Am. Eep. 592, holding
that a statute making railroad companies lia-

ble for oamages caused by fire is not uncon-
stitutional as to railroads in existence when
the act was passed.

Mississippi.— Moore v. State, 48 Miss. 147,

12 Am. Rep. 367.
Vermont.— Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Dec. 625.

United States.— Douglas v. Kentucky, 168

U. S. 488, 18 S. Ct. 199, 42 L. ed. 553 (lot-

teries not protected by doctrine of Dartmouth
College case) • Eagle Ins. Co. v. Ohio, 153

U. S. 446, 14 S. Ct. 868, 38 L. ed. 778 ; Lawton
V. Steele, 152 U. S. 133, 14 S. Ct. 499, 38

L. ed. 385; Illinois Cent. R. Co. v. Illinois,

146 U. S. 387, 13 S. Ct. 110, 36 L. ed. 1018;
Charlotte, etc., R. Co. v. Gibbes, 142 U. S.

386, 12 S. Ct. 255, 35 L. ed. 1051; New
Orleans v. New Orleans Water Works Co.,

142 U. S. 79, 12 S. Ct. 142, 35 L. ed.

943; Barbier v. Connolly, 113 U. S. 27,

.5 S. Ct. 357, 28 L. ed. 923; Stone v.

Mississippi, 101 U. S. 814, 25 L. ed. 1079;
Northwestern Fertilizing Co. v. Hyde Park,
97 U. S. 659, 24 L. ed. 1036 [affirming 70 111.

634] ; Patterson v. Kentucky, 97 U. S. 501,

24 L. ed. 1115; Boston Beer Co. v. Massachu-
setts, 97 U. S. 25, 24 L. ed. 989; Butchers
Benev. Assoc, v. Crescent City Livestock
Landing, etc., Co., 16 Wall. 36, 21 L. ed. 394.

Illustrations.—For example a constitutional
prohibition against the passage of local or
special laws granting to corporations special

or exclusive rights, privileges, or immunities
(Cal. Const. (1879), art. 4, § 25, div. 19)

does not disable the legislature from regulat-

[I, I. 3]

ing the practice of medicine in the promotion
of the public act, by conferring upon certain

existing medical societies the power of ap-

pointing boards of examiners to examine can-

didates for authority to practise medicine,

and prohibiting the same power to other cor-

porations {Ex p. Fraser, 54 Cal. 94). Un-
der a constitutional provision that corpora-

tions " shall not be created by special act,

except for municipal purposes " it was not
competent for the legislature to pass a spe-

cial act conferring upon existing municipal
corporations the power to subscribe to the

shares of a corporation created for commer-
cial purposes, such as a steam navigation

company. Consequently, a statute authoriz-

ing a municipal corporation, in the face of

such a constitutional prohibition, to lend its

credit " to any improvement," was restrained

so as to mean any improvement which was
the proper subject of police and municipal
control, such as gas, water, almshouses, hos-

pitals, and the like. Low v. Marysville, 5

Cal. 214, 216.

18. Central Bridge Corp. v. Lowell, 4 Gray
(Mass.) 474; Boston Water Power Co. v.

Boston, etc., R. Corp., 23 Pick. (Mass.) 360;
Greenwood v. Union Freight R. Co., 105 U. S.

13, 26 L. ed. 961; Richmond, etc., R. Co. v.

Louisa R. Co., 13 How. (U. S.) 71, 14 L. ed.

55; West River Bridge Co. v. Dix, 6 How.
(U. S.) 507, 12 L. ed. 535. Compare Monon-
gahela Na?. Co. v. U. S., 148 U. S. 312, 13

S. Ct. 622, 37 L. ed. 463.

19. Little Rock, etc., R. Co. v. Little Rock,
etc., R. Co., 36 Ark. 663.

20. Little Rock, etc., R. Co. v. Little Rock,

etc., R. Co., 36 Ark. 663. Compare Quincy,

etc., R. Co. V. Morris, 84 111. 410.

21. Slack 17. Maysville, etc., E. Co., 13

B. Mon. (Ky.) 1; State v. Union Tp., 8 Ohio
St. 394.

22. Ind. Const. (1850), Schedule Specifica-

tion 4. See also Demarest v. New York, 74
N. Y. 161; New Town Cut v. Seabrook, 3

Strobh. (S. C.) 380.
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new constitution.^ The provision of another state constitution ^ that all existing

charters or grants of special or exclusive privileges under which organization shall

not have taken place, or which shall not have been in operation within ten days

of the time of the taking effect of the new constitution, shall thereafter have
no validity, was held to refer only to corporations which were then unorganized,

or which were then not in operation, and was not so interpreted as to take in

special or exclusive privileges to corporations organized and in operation.^ But
a corporation created under a special act of legislation could not, after the estab-

lishment of such a constitutional prohibition, accept its charter and reorganize so

as to create a valid corporation ; but it was regarded as a naked assumption whose
existence might be assailed by way of defense to a promissory note given for

shares therein.'''

4. Invalidity of General Laws Perpetuating Privileges by Previous Special

Charters. Where special charters are granted conferring peculiar privileges, at

a time when there is no constitutional inhibition against the creation of corpora-

tions by special acts, and subsequently such a constitutional inhibition is estab-

lished, the result will be that the peduliar privileges granted by such special

statutes will expire by the terms of limitation therein prescribed. After the
establishment of such a constitutional inhibition, it will not be competent for the

legislature to enact a general law of such a nature that, by reoi'ganizing under
it the corporation so specially chartered, the corporators can pei-petuate their

peculiar privileges indefinitely.^

5. Effect of Prohibitions Against Special Acts of Legislation Conferring Cor-

porate Powers. Some state constitutions provide that " the general assembly
fihall pass no special act conferring corporate powers." ^ This means what it

says, which is, that the legislature is by it disabled from either creating a corpora-

tion or conferring powers upon an existing corporation by a special act of

legislation.^'

6. Prohibition Against Incorporation Carries Prohibition Against Amending.

A prohibition against creating corporations by special statutes manifestly carries

with it a prohibition against amending by special statutes charters already in

existence ; otherwise the power of amendment might, by legislative ingenuity or

by extensive amendment, extend to recreating a corporation.*"

23. Aurora v. West, 9 Ind. 74. were sold under the mortgage; and the pur-

24. 111. Const. (1870), art. 11, §§ 1, 2. chasers thereafter procured a special act of

25. Illinois V. Illinois Cent. E.. Co., 33 Fed. the legislature, which undertook to give effect

730. to tte sale, by authorizing them to reorganize
26. Gillespie v. Ft. Wayne, etc., R. Co., 17 and form a corporation, to create a new stock,

Ind. 243. See also Harriman ». Southam, 16 and to elect a new board of directors. It was
Ind. 190. held that this in substance and legal effect

27. When therefore a bridge company was was an attempt to create a corporation and
chartered by a special act, there being no con- to confer corporate power by a special act,

stitutional inhibition, for the period of and that it was in conflict with the eonstitu-

twenty-one years with the franchise of tak- tional prohibition above quoted. Compare
ing tolls, and it attempted to organize under Wallace v. Loomis, 97 U. S. 146, 24 L. ed.

such a general law enacted after the estab- 895.

lishment of such a constitutional inhibition, 30. Ex p. Pritz, 9 Iowa 30. To the same
it was held that it could not by thus organiz- effect see State v. Barbee, 3 Ind. 258 ; Mo-
ing perpetuate its franchise of taking tolls, Gregor v. Baylies, 19 Iowa 43; Baker v. The
tut that its bridge thereafter became a pub- Steamboat Milwaukee, 14 Iowa 214; Davis v.

lie highway, and it would be ousted of the Woolnough, 9 Iowa 104.

franchise of taking tolls by an information A contrary view was taken by a federal
in the nature of a quo warranto. State t. circuit judge who, in an ingenious course of

Lawrence Bridge Co., 22 Kan. 438. reasoning, held' that an act of the legislature
28. Ohio Const. (1851), art. 13, § 1. of a state which merely granted to an exist-

29. Atkinson v. Marietta, etc., E. Co., 15 ing railroad corporation authority to change
Ohio St. 21, where, with this prohibition in the line of its road was not an act creating
force, a railroad company which by its char- a corporation, in whole or in part, within
ter did not have the power to sell the meaning of the provision of the constitu-
its franchise of being a corporation, mort- tion of California prohibiting the legislature
.gaged its properties and these properties from creating corporations by special acts ex-

[12] [1,1,6]
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7. Provisions Restraining Amendments to Charters by Special Acts Which
Enlarge Existing Powers. While constitutional provisions restraining the legis-

lature from creating corporations or granting corporate privileges by special laws
are unquestionably to be construed as disabling the legislature from amending
existing special charters so as to enlarge the powers or privileges existing under
them, they do not prohibit the legislature from passing special acts regulating
existing corporations in the exercise of powers already conferred upon them by

' special laws, assuming that the legislature otherwise has the power to enact such
special laws. They do not for example disable the legislature (having the power
to pass special laws) from passing a special act with reference to an elevated rail-

road in a city providing for changes of structure and in the manner of occupying
the streets, which changes tend rather to restrain than to enlarge the powers of

the corporation under these special statutes.^^ But with such a restraint imposed
upon it the legislature cannot by a special act amend the charter of an existing

corporation empowered to transport freight and passengers through a pneumatic
tube so as to enable it to construct the ordinary railway for that purpose, with
any motive power which it might see fit to use, not emitting smoke, cinders, etc.

;

since this would be to make a new grant of rights by a private act.'^

8. Invalidity of Special Acts Conferring Privileges on Corporations to Be There-

after Created Under General Laws. A constitutional prohibition against creating

corporations by special laws cannot be evaded by the passage of a special act con-

ferring corporate privileges upon a body of associates to be thereafter incorpo-

rated under a general law. An act which grants to individuals and to their

assigns certain powers and privileges, and then provides that the act shall not

take effect unless the persons to whom the grant is made shall within a certain

time organize themselves into a corporation under existing laws is a grant not to

the individuals as persons but to the corporation when formed. Such an act is

an attempt on the part of the legislature to confer powers and privileges upon a

corporation by a special act in the face of the constitutional prohibition. When
such persons organize themselves into a corporation under the general law, the

corporation possesses no power or privileges except such as are conferred by
such law.''

9. Distinctions as to What Are and What Are Not Corporate Privileges. It

has been suggested that constitutional provisions of this kind do not restrain the

legislature from passing special laws conferring upon existing corporations powers
which are not essentially corporate powers, but which might be conferred upon
individuals.'* On the other hand it has been held that such a constitutional pro-

vision disables the legislature from passing an act granting to an existing water-

cept for municipal purposes, as it did not in- hereafter created was the privilege of laying

volve the creation of any new corporate pow- down water-pipes in the city of San Francisco,

ers. Southern Pac. E. Co. ». Orton, 32 Fed. Ehodes, C. J., dissented on the ground that

457, 22 Fed. Cas. No. 13,188a, 6 Sawy. this was not a corporate power. San Fran-

157, where the court declined to follow cisco v. Spring Valley Water Works, 48 Cal.

the decision in San Francisco v. Spring Val- 493. In View of the supposed conflict be-

ley Water Works, 48 Cal. 493, for reasons tween this and a previous decision of the same
already stated. court a circuit court of the United States

31. Gilbert El. R. Co. v. Handerson, 70 (Southern Pac. R. Co. v. Orton, 32 Fed. 457,

N. Y. 361. 22 Fed. Cas. No. 13,188o, 6 Sawy. 157),

32. Astor v. New York Arcade R. Co., 113 regarding the question as unsettled by the

N. Y. 93, 20 N. E. 594, 22 N. Y. St. 1, 2 state tribunal, adopted the view of the

L. R. A. 789. supreme court of California, as laid down in

33. San Francisco v. Spring Valley Water California State Tel. Co. v. Alta Tel. Co., 22
Works, 48 Cal. 493 [overruling California Cal. 398, and declined to follow that subse-
State Tel. Co. v. Alta Tel. Co., 22 Cal. 398]. quently adopted by the court in San Fran-
Compare Spring Valley Water Works v. cisco v. Spring Vailsy Water Works, 48 Cal.

San Francisco, 22 Cal. 434. 493.

The privilege with which it was attempted 34. See reasoning of Sawyer, J., in South-
to endow, by a patent piece of legislative em Pac. E. Co. v. Orton, 32 Fed. 457, 22
fraud and manipulation, a corporation to be Fed. Cas. No. 13,188a, 6 Sawy. 157.

[I. I. 7]
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supply corporation, by special act, a conditional easement to lay its water mains
in the public streets, since its chief franchise consists of such an easement.^'

10. Special Statutes Permitted Where General Statutes Cannot Be Made Appli-

cable. Some of the constitutional provisions annex to the prohibition against the

passage of local or special laws creating corporations or granting corporate powers
or privileges, the qualifications that such local or special laws shall not be passed

where general laws can be made applicable.^' Although there is a division of

opinion on the question, the weight of judicial authority tends to the conclusion

that the legislature is the exclusive judge of the question whether a general law
can be made applicable under particular circumstances.^ Some of the constitu-

tional provisions expressly commit the question whether a general law can be
enacted to the decision of the legislature. Where such a provision exists the

question whether a general law can be made applicable or not rests fully in the

judgment and discretion of the legislature, whiqli is not subject to judicial review.^

But whether the limitation on the prohibition considered in the next preceding
paragraph exists or not, an act which purports on its face to be, and is in fact a

special act, cannot be converted into a general act by a declaration of the legisla-

ture in another act which shall be considered a general act ; ^ otherwise the legis-

lature might hft itself above the constitutional prohibition by merely declaring

that what it was doing was not within the prohibition.*''

11. General Enabling Acts Applicable to All Existing Corporations Not
Restrained. Constitutional provisions of this kind do not restrain the passage of

general enabling acts, applicable to all existing corporations, although created

under special statutes, such as acts authorizing such corporations to change their

names.*^

12. Validity of Curative Acts Healing Defects in Organization of Particu-

lar Corporations. Curative acts of legislation which operate merely to cure

defects in the organization of particular corporations— defects which the state

has the power to waive— and which do not operate to create substantially new
corporations, to enlarge, or to extend the franchises of existing corporations,

are generally held to be constitutional and valid.*' Thus it is competent for the

35. San Francisco v. Spring Valley Water present constitution the question cannot arise,

Works, 48 Cal. 493. for the exception has been eliminated.

36. See for example Ind. Const. (1850), Nevada.— Evans v. Job, 8 Nev. 322.

art. 4, § 22. In Iowa the early Indiana doctrine (since

37. Colorado.— Darrow v. People, 8 Colo. overruled) was followed. Von Phul v. Eam-
426, 8 Pac. 924; Carpenter v. People, 8 Colo. mer, 29 Iowa 222; Ex p. Pritz, 9 Iowa 30.

116, 5 Pac. 828; Brown v. Denver, 7 Colo. In New Jersey the question has been held.

305, 3 Pac. 455. not a question for the exclusive determina-
Indiana.— It was at first held to be a ju- tion of the legislature. State v. Newark, 40

dieial question (Thomas v. Clay County, 5 N. J. L. 71.
Ind. 4), but this decision was subsequently 38. Johnson v. Joliet, etc., R. Co., 23 111.

overruled, and it is now held to be a ques- 202; People v. Bowen, 21 N. Y. 517 [re-

tion for the exclusive decision of the leg- versing 30 Barb. (N. Y.) 24]; Mosier v. Hil-

islature (State v. Tucker, 46 Ind. 355; Long- ton, 15 Barb. (N. Y.) 657.

worth V. Evansville, 32 Ind. 322; Gentile v. 39. Belleville, etc., E,. Co. v. Gregory, 15

State, 29 Ind. 409). 111. 20, 58 Am. Dec. 589.

Kansas.— Knowles v. Board of Education, 40. San Francisco v. Spring Valley Water
33 Kan. 692, 7 Pac. 561; Harvey v. Rush Works, 48 Cal. 493.
County, 32 Kan. 159, 4 Pac. 153; Norton 41. Hazelett v. Butler University, 84 Ind.
County V. Shoemaker, 27 Kan. 77 ; Francis v. 230.
Atchison, etc., R. Co., 19 Kan. 303; Beach 43. Alabama.— Lockhart v. Troy, 48 Ala.
V. Leahy, 11 Kan. 23; State v. Hitchcock, 1 579.
Kan. 178, 81 Am. Dee. 503. Indiana.— Johnson v. Wells County, 107

Missouri.— The rule was formerly applied Ind. 15, 8 N. E. 1.

(Board of Com'rs, etc. v. Shields, 62 Mo. 247; Massachusetts.— Foster v. Essex Bank, 16
Hall V. Bray, 51 Mo. 288; State v. New Mass. 245, 8 Am. Dec. 135.

Madrid County Ct., 51 Mo. 82; State v. New York.— Syracuse City Bank f. Davis,
Boone County Ct., 50 Mo. 317, II Am. 16 Barb. 188; Butler v. Palmer, 1 Hill 324;
Rep. 415; Murdook v. Woodson, 17 Fed. Cochran v. Van Surlay, 20 Wend. 365, 32
Cas. No. 9,942, 2 Dill. 188, but under the Am. Dee. 570.

[I. I. 12]
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legislature by a curative act to render valid the organization of a corporation

wliich might otherwise have been invalid by reason of the non-performance of

something which the law required to be done as a condition precedent to the cor-

porate existence. In other words where the state prescribes certain conditions as

essential to the organization of a corporation it is competent for the state to waive
or dispense with such conditions ; and the state waives such conditions by enacting

a subsequent statute recognizing the existence of the association as a corporate

body, and approving or ratifying its organization and amending its charter.^ So
in New York the conclusion has been reached that notwithstanding a constitu-

tional prohibition against the passage of special charters creating banking cor-

porations it is competent for the legislature by a special curative act to give

validity to the corporate organization of a banking company which had been
informally organized by reason of the insufficiency of its instrument of incorpo-

ration, and the acknowledgment and recording thereof." The test by which to

determine the validity of an act curing the defective organization of a corpora-

tion is to consider whether the legislature had the power to create the corporation

in the first instance, since it will not be denied that it has the same power to cure

defects in the organization of an informally and irregularly organized corporation

as it has to bring into existence a new one.^ Numerous curative acts have been
passed with reference to municipal corporations, only one class of which seems to

deserve notice here : Acts validating municipal subscriptions to the stock of pri-

vate corporations, which statutes have been held valid,*^ but on extremely doubt-

ful grounds.

13. What Are "Local," as Distinguished from "General," Laws. In the con-

stitutions of some of the states, as already seen,*' prohibitions will be found
against the passage of local or special laws relating to many subjects, among them
the subject of corporations. Some of them in terms prohibit the passage of
" local " acts where there is a general law embracing the same subject-matter.

A local act therefore concerning corporate elections in a particular county to

determine whether municipal bonds should be issued was void, where there was
a general statute in force on the same subject ;

*^ and so was a statute granting to

a particular railroad corporation the right to lay down railway tracks in a par-

ticular place or granting to it any exclusive privilege, immunity, or franchise

whatsoever.*' On the other hand statutes which are general and uniform in

their operation upon all persons coming within the class to which they apply are

not obnoxious to constitutional provisions against special legislation. Accordingly

a statute which embraces all persons who are or may come into certain situations

and circumstances, and which is " general and uniform, not because it operates

upon every person in the state, for it does not, but because every person who
is brought within the relations and circumstances provided for is affected by the

Pennsylvania.— Hepburn v. Curts, 7 Watts Orleans First Municipality v. Orleans Theater

300, 32 Am. Dec. 760. Co., 2 Rob. (La.) 209.

But it is not within the power of the leg- 47. See supra, I, I, 1.

islature to pass an act obliging the courts to 48. Dougherty County v. Boyt, 71 Ga. 484.

construe and apply a previous law, in refer- 49. Astor v. New York Arcade R. Co., 113

ence to past transactions, according to the N. Y. 93, 20 N. K. 594, 22 N. Y. St. 1, 2

legislative judgment; the power of interpret- L. R. A. 789. Another court held that "An
ing and applying the law lies wholly with the act to incorporate the Yellow River Improve-
courts. Lincoln Bldg., etc., Assoc, v. Graham, ment Company," which besides creating the

7 Nebr. 173. corporation with ordinary corporate powers
43. Central Agricultural, etc., Assoc, r. authorized it to improve the Yellow river

Alabama Gold L. Ins. Co., 70 Ala. 120. within two specified counties for the pur-

44. People i). Newburgh, etc.. Plank Road pose of facilitating the running of logs, etc.,

Co., 86 N. Y. 1 ; Syracuse City Bank v. Davis, and after expending a certain sum of money
16 Barb. (N. Y.) 188. for that purpose to collect toll on logs, etc.,

45. Mitchell v. Deeds, 49 111. 416, 95 Am. floated down the river, was a local act within
Dec. 621. a meaning of the constitutional provision

46. Bridgeport v. Housatonuc R. Co., 15 touching the entitling of laws; but whether
Conn. 475; Winn v. Macon, 21 Ga. 275; New it was a special or private law the court did

[I, I, 12]
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law," is not within such prohibition. Thus legislation which classifies railroads

and imposes restrictions in respect to tariffs is valid if it bears uniformly upon
each class.™ But this again is subject to the qualification that the classification

adopted by the legislature has some reasonable foundation in the nature of things,

such as will in some reasonable degree at least account for or justify the restric-

tion of the legislation ; and this renders void legislation which is controlled in

its operation as to locality by some arbitrary distinction, having no affinity to or

connection with the subject-matter of the legislation, which legislation falls

within the constitutional interdiction, and is hence invalid.^^ This principle has

operated to overthrow statutes relating to corporations which by their terms were
operative only in cities, towns, or villages having a stated population.^^ But this

principle of constitutional interpretation does not operate to prohibit the for-

mation of a corporation to carry on operations in a specific locality, which from
their nature could not be carried on elsewhere in the state ; as for instance a
corporation for the promotion of slack-water navigation in certain counties

;

since these are natural and not arbitrary conditions and classifications.^' Omit-
ting from consideration the very great number of cases dealing with this question

which relate to the validity of acts of legislation relating to municipal corporations

and dealing only with such as relate i to private corporations, we find that the

principle under consideration has operated to condemn a statute purporting to

authorize the establishment of a single ferry at a designated point on a particular

river, in the face of a constitutional provision against licensing ferries by local or

special laws ;
^ a statute limiting the right to use boats and carry freight and

passengers to " such railroad companies as own the landing for such water-craft,"

in the face of a constitutional prohibition against the passage of special laws
granting special or exclusive privileges to corporations ;

^ a statute providing for

the incorporation of street railways in cities of the second and third class, in the

face of a constitutional provision against the passage of local and special laws, the

court taking the view that the act was local because confined to citleG of the

second and third class, and special because it related to a certain class of street

railway corporations only.^^ Confining our examination again to statutes relating

to private corporations organized for pecuniary gain, we find the following
instances of statutes which have been held not to be obnoxious to constitutional

prohibitions against the passage of local or special laws : An act making it

punishable for railroad employees to burn, mutilate, haul oil, or bury stock

killed by trains ;

^'' appropriating five thousand dollars to aid the Farmers' Pro-
tective Association of Iowa, a corporation organized to provide the farmers of

not determine. Yellow River Imp. Co. v. Ar- 41, 90 Am. Deo. 278; Tierney v. Dodge, 9
nold, 46 Wis. 214, 221, 49 N. W. 971. Minn. 166.

50. Arkansas.—Dow v. Beidelman, 49 Ark. Nevada.— Virginia City v. Chollar Potosi
325, 5 S. W. 297 ; Little Rock, etc., R. Co. v. Gold, etc., Min. Co., 2 Nev. 86.

Hanniford, 49 Ark. 291, 5 S. W. 294. Ohio.— Welker v. Potter, 18 Ohio St. 85.

Iowa.—Iowa R. Land Co. v. Soper, 39 Iowa Pennsylvania.— McCarthy v. Com., 110 Pa.
112; McAunich v. Mississippi, etc., R. Co., 20 St. 243, 2 Atl. 423.

Iowa 338. Wisconsin.— Stevens Point Boom Co. i'.

Missouri.— Humes v. Missouri Pac. R. Co., Eeilly, 44 Wis. 295 ; Kimball v. Rosendale, 42
82 Mo. 221, 52 Am. Rep. 369. Wis. 407, 24 Am. Rep. 421 ; Atty.-Gen. v. Chi-

Tennessee.— Davis v. State, 3 Lea 376. cago, etc., R. Co., 35 Wis. 425.

United States.— Chicago, etc., R. Co. «. 53. Atty.-Gen. v. McArthur, 38 Mich. 204,
Cutts, 94 U. S. 155, 24 L. ed. 94; Thomas v. opinion by Graves, J.

Wabash, etc., R. Co., 40 Fed. 126, 7 L. R. A. 54. Frye v. Partridge, 82 111. 267.
145. 55. Thomas v. Wabash, etc., R. Co., 40

51. Atlantic City Water-Works Co. v. Fed. 126, 7 L. R. A. 145.
Consumers' Water Co., 44 N. J. Eq. 427, 15 56. Weinman v. Wiikinsburg, etc., R. Co.,
Atl. 581. 118 Pa. St. 192, 12 Atl. 288. But see as op-

53. Indiana.— Lafayette v. Jenners, 10 posed to this conclusion enses cited in the
Ind. 70. next succeeding notes.

Iowa.— Von Phul v. Hammer, 29 Iowa 222. 57. Bannon v. State, 49 Ark. 167, 4 S W.
,— St. Paul V. Colter, 12 Minn. 665.
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that state with barbed wire at the actual cost of manufacture, and to defend suits

for the alleged infringement of patents ; ^ providing that foreign corporations

created for the purpose of making and guaranteeing bonds may be accepted as

sureties by the courts, etc., the court holding this not unconstitutional as a

special law regulating the practice of the courts ; ^ regulating rates of charges

for the carriage of passengers by railroad companies, imposing a penalty for

overcharges, and including in such penalty a reasonable attorney's fee ;
*" author-

izing the organization of annuity, safe deposit, and trust companies, and granting
to such corporations the power to act as guardians of the estates of insane persons,

such a statute being a general law for the organization of corporations for

certain purposes and defining their powers ; " exempting seaside railroads from
the receivership imposed by the body of the act on railroads which fail to run
trains for a given time, this not being a special law conferring corporate privi-

leges ;
^^ providing for the organization of loan associations, and enacting that no

premiums, fines, or interest on such premiums that may accrue under the act shall

be deemed usurious, this not being a local or special law regulating the rate of

interest on money ;
^ requiring all electric wires, in any city having a population

of five hundred thousand or more, to be placed under the surface of the streets,

and providing for a board of commissioners of electric subways, etc. ;" enabling

a particular foreign corporation to be sued within the state, the same not being a

private or local bill within the same constitutional provision ;
'^ authorizing a

plank-road company to mortgage its road, the same not being "a private or

special law" providing for the sale or conveyance of any real estate belonging to

any persons, but merely an amendment of a charter ;
'^ fixing the rate of com-

pensation to be paid by a boom company to the surveyor-general of logs, for sur-

veying Jogs coming within its boom, at a rate less than that fixed by the general

law, the statute affecting equally the rights and interests of all owners of logs

within the designated territory, this not being partial or unequal legislation ;
^

amending the charter and enlarging the powers of a corporation previously exist-

ing ;
^ authorizing an existing railroad corporation to purchase the railroad and

franchises of another preexisting corporation, and after so doing to change its

own name to a name stated in the statute, this not being a grant of new corporate

powers or franchises within the prohibition of the statute against the creation of

corporations by special act, except for municipal purposes.*'

14. Restraints as to Titles of Statutes Creating Corporations or Enlarging Cor-

porate Powers— a. Nature of Provisions. The constitutions of some of the

states contain provisions Hke the following, taken from the constitution of

Missouri: "No bill . . . shall contain more than one subject, which shall be
clearly expressed in its title." ™ Others contain similar provisions restricted

to private or local bills like the following, which is found in the constitution of

58. Merchants' Union Barb Wire Co. v. 67. Merritt v. Knife Falls Boom Corp., 34
Brown, 64 Iowa 275, 20 N. W. 434, construing Minn. 245, 25 N. W. 403. See also Augusta,
Iowa Laws (1884), e. 202. etc., B,. Co. v. Eandall, 79 Ga. 304, 4 S. E.

59. Cramer v. Tittel, 72 Cal. 12, 12 Pac. 674.

869. 68. State v. Clark, 23 Minn. 422.

60. Dow V. Beidelman, 49 Ark. 455, 5 69. Wallace v. Loomis, 97 U. S. 146, 24
S. W. 718. L. ed. 895.

61. Minnesota L. & T. Co. v. Beebe, 40 Trust companies in New York.— Under the
Minn. 7, 41 N. W. 232, 2 L. R. A. 418. constitution of New York it was competent

62. Delaware Bay, etc., R. Co. v. Mark- for the legislature to create corporations

ley, 45 N. J. Eq. 139, 16 Atl. 436. other than banks by special charter. N. Y.
63. Winget v. Quincy Bldg., etc., Assoc, Const, art. 8, § 1. The United States Trust

12S 111. 67, 21 N. E. 12. Company of New York was held not to be a
64. Western Union Tel. Co. v. New York " bank " within the meaning of this provision.

City, 38 Fed. 552. and hence to have been chartered by the leg-

65. Fall Brook Coal Co. v. Lynch, 47 How. islature in the valid exercise of its powers.
Fr. (N. Y.) 520. U. S. Trust Co. v. Brady, 20 Barb. (N. Y.)

66. Joy V. Jackson, etc.. Plank Road Co., 119.

11 Mich. 155. 70. Mo. Const. (1875), art. 4, § 28.

[I. I, 13]
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New York :
" No private or local bill which may be passed by tlie legislature shall

embrace more than one subject and that shall be expressed in the title." ''' It is

perceived that these provisions require two things, each relating to a difEerent

part of the bill : (1) It must be single in respect of its subiect-matter
; (2) that

single subject-matter must be expressed in its title. If therefore the statute

embraces more than one subject it is void, whether or not the subject is expressed

in its title. Moreover although a statute may embrace but one subject, it is still

void if that subject be not expressed in its title.'^

b. Object and Design of Restraints. The object and design of such restraints,

which may be collected from a great number of judicial decisions, was to prevent

frauds upon legislation by securing a separate consideration for every distinct

subject presented for legislative action and a conspicuous declaration of that sub-

ject. Judicial expressions found in some of these decisions have been collected

in a recent work on the law of corporations,'* quoting from the opinions of the

court in the cases noted below.'*

c. Provisions Mandatory but Construed Liberally in Support of Legislation.

Such constitutional provisions are mandatory, and not merely directory to the

legislature ; the courts and not the legislature are the final judges as to whether
they have been complied with ; and if a statute is passed in violation of such pro-

vision the courts will set it aside in whole or in part according to its nature. The
legislature cannot evade a constitutional provision that no private or local law
shall be passed embracing more than one subject, and that expressed in the title,

by declaring that such an act is a public law.'^ Notwithstanding this fact the

courts construe such statutes liberally in support of legislation, and in their effort

to uphold legislation which infringes upon this species of constitutional restraint

they have in many cases no doubt upheld statutes which were in reality frauds

upon the constitutional provisions and upon honest legislation.'^ In short it is

not the purpose of these constitutional provisions to require details and particu-

71. N. Y. Const, art. 3, § 16.

72. In some of the state constitutions the
word " object " is used instead of " subject,"

the prohibition being against the enactment
of statutes which contain more than one ob-

ject. Where the word " object " is used, dis-

tinctions have been made turning upon the
use of that word, but their propriety seems
doubtful. People v. Lawrence, 36 Barb.
(N. Y.) 177; Stone v. Brown, 54 Tex. 330;
Tadlock v. Eccles, 20 Tex. 782, 73 Am. Dec.
213 (opinion by Wheeler, J.).

73. 1 Thompson Corp. § 609.

74. Montgomery Mut. Bldg., etc., Assoc, v.

Robinson, 69 Ala. 413 (opinion by Brickell,

C. J.); People V. Mahaney, 13 Mich. 481
(opinion by Cooley, J.) ; Eader v. Union Tp.
39 N. J. L. 509; Astor ». New York Arcade
E. Co., 113 N. Y. 93, 20 N. E. 594, 22 N. Y.
St. 1, 2 L. E. A. 789 (per Earl, J.) ; Sun Mut.
Ins. Co. V. New York, 8 N. Y. 241 ; Conner
V. New York, 5 N. Y. 285. See also People
V. New York Tax, etc., Com'rs, 47 N. Y.
501; Brewster v. Syracuse, 19 N. Y. 116;
People V. Lawrence, 36 Barb. (N. Y.) 177.

75. Weaver v. Lapsley, 43 Ala. 224; Peo-
ple V. Fleming, 7 Colo. 230, 3 Pac. 70; State
V. Miller, 45 Mo. 495; Cannon v. Hemphill,
7 Tex. 184.

To this statement exceptions exist in Cali-
fornia and Ohio, where the provision is held
to be merely directory to the legislature,
which is tantamount to frittering it away
entirely. Pierpont v. Crouch, 10 Cal. 315;

Washington v. Page, 4 Cal. 388; Pim v.

Nicholson, 6 Ohio St. 176.

76. As illustrating the tendency of the
courts to sustain, rather than to overthrow,
statutes which have been thus enacted see

the following among other eases

:

Alahama.— Montgomery Mut. Bldg., etc.,

Assoc. V. Eobinson, 69 Ala. 413 (opinion by
Brickell, J.); Ese p. Upshaw, 45 Ala. 234;
Gunter v. Dale County, 44 Ala. 639; Eai p.

Pollard, 40 Ala. 77 (opinion by Walker,
C. J.).

Georgia.— Hope v. Gainesville, 72 Ga. 246,
opinion by Blandford, J.

Illinois.— Mix v. Illinois Cent. E. Co., 116
111. 502, 6 N. E. 42 ; Blake v. People, 109 111.

504; Fuller v. People, 92 111. 182, 185 [quot-
ing with approval Cooley Const. Lim. (4th
ed.), p. 144, § 21; Binz v. Weber, 81 111.

288; Ottawa v. People, 48 111. 233; O'l^eary
V. Cook County, 28 111. 534; Belleville, etc.,

E. Co. V. Gregory, 15 111. 20, 58 Am. Dec.
589 (opinion by Caton, J.).

Kentucky.—-McEeynolds v. Smallhouse, 8
Bush 447; Phillips v. Covington, etc.. Bridge
Co., 2 Mete. 219. See also Louisville, etc.,

Turnpike Eoad Co. v. Ballard, 2 Mete. 165.

Louisiana.— Mississippi, etc., E. Co. r.

Wooten, 36 La. Ann. 441, opinion by Ber-
mudez, C. J.

Maryland.— Maryland Agricultural College
V. Keating, 58 Md. 580; Baltimore v. Eeltz,
50 Md. 574; Dorchester County v. Meekins,
50 Md. 28.

ri. I, 14, e]
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lars to be specified in the titles of statutes, or the means by which the purposes of

the act are to accomplished, or to require the title to furnish an index of the sub-

ject-matter of the statute ; but it is their purpose to prevent the uniting of differ-

ent or incongruous subjects in one act, and to require the single subject embraced
in each act of the legislature to be fairly and reasonably indicated by its title."

Such a constitutional inhibition does not imply that no act shall hare any operar

tion beyond what is expressed in the title ; ™ but in general if the title is not mis-

leading or the subject disguised or concealed thereby it is sufficient™

'Sexu York.— Astor v. New York Arcade R.
Co., 113 N. Y. 93, 20 N. E. 594, 22 N. Y. St.

1, 2 L. E. A. 789 (by Earl, J.) ; In re Mayer,
50 N. Y. 504 (opinion by Church, C. J.) ;

Brewster v. Syracuse, 19 N. Y. 116; Sun
Mut. Ins. Co. V. New York, 8 N. Y. 240
(opinion by Gardner, J.) ; Harris v. Niagara
County, 33 Hun 279.

Pennsylvania.— Rogers v. Manufacturers'
Imp. Co., 109 Pa. St. 109, 1 Atl. 344 ; In re
Phoenixville Road, 109 Pa. St. 44; Beckert v.

Allegheny, 85 Pa. St. 191; Allegheny County
Home's Case, 77 Pa. St. 77; Dorsey's Ap-
peal, 72 Pa. St. 192; Com. v. Green, 58 Pa.
St. 226; Blood v. Mercelliott, 53 Pa. St. 391.

Compare with the last "fease Rogers v. Manu-
facturers' Imp. Co., 109 Pa. St. 109, 1 Atl.

344; In re Phoenixville Road, 109 Pa. St.

44.

Texas.— Stone v. Brown, 54 Tex. 330
( opinion by Bonner, J. ) ; Giddings v. San An-
tonio, 47 Tex. 548, 26 Am. Rep. 321; Austin
V. Gulf, etc., R. Co., 45 Tex. 234.

United States.— Mahomet v. Quackenbush,
117 U. S. 508, 6 S. Ct. 858, 29 L. ed. 982;
Ackley School Dist. r. Hall, 113 U. S. 135, 5

S. Ct. 371, 28 L. ed. 954; Otoe County v.

Baldwin, 111 U. S. 1, 4 S. Ct. 265, 28 L. ed.

331; Montclair Tp. v. Ramsdell, 107 U. S.

147, 2 S. Ct. 391, 27 L. ed. 431 (opinion by
Harlan, J. )

.

77. Alabama.— Lockhart v. Troy, 48 Ala.
579.

California.— People v. Henshaw, 76 Cal.

436, 18 Pac. 413.

Florida.— State ». Palmes, 23 Fla. 620, 3

So. 171 ; State r. Duval County, 23 Fla. 483,

3 So. 193.

Georgia.— Atlanta v. Gate City St. R. Co.,

80 Ga. 276, 4 S. E. 269; Martin v. Broach,
6 Ga. 21, 50 Am. Dee. 306; Green v. Savan-
nah, R. M. Charlt. 368.

Illinois.— Dolese v. Pierce, 124 111. 140, 16
N. E. 218; Blake v. People. 109 111. 504;
Fuller V. People, 92 111. 182; Guild v. CH-
eago, 82 111. 472; People v. Brislin, 80 111.

423; People i). Wright, 70 111. 388; Neifing
V. Pontiac, 56 111. 172; Fireman's Benev. As-
soc. V. Lounsbury, 21 111. 511, 74 Am. Dec.
115.

Indiana.— Jarrard v. State, 116 Ind. 98,

17 N. E. 912; Indianapolis v. Huegele, 115
Ind. 581, 18 N. E. 172.

loioa.— State v. Davis County Judge, 2
Iowa 280; Santo v. State, 2 Iowa 165, 63 Am.
Dec. 487.

Kentucky.— Graham v. Conger, 85 Ky. 582,

4 S. W. 327, 9 Ky. L. Rep. 133; Johnson v.

Higgins, 3 Meto. 566.
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Louisiana.— Edwards v. Police Jury, 39

La. Ann. 855, 2 So. 804; State v. Dubois, 39

La. Ann. 676, 2 So. 558; State v. Daniel, 28

La. Ann. 38; Lanzetti's Succession, 9 La.

Ann. 329; Walker v. Caldwell, 4 La. Ann.
291.

Maryland,— Davis v. State, 7 Md. 151, 61

Am. Dee. 331.

Michigan.—Gillett v. McLaughlin, 69 Mich.

547, 37 N. W. 551; Sanilac County v. Au-
ditor-Gen., 68 Mich. 659, 36 N. W. 794; Peo-

ple V. Kirsch, 67 Mich. 539, 35 N. W. 157;

People V. Gobies, 67 Mich. 475, 35 N. W. 91;

Boyce v. Sebring, 66 Mich. 210, 33 N. W.
815; Wilcox V. Paddock, 65 Mich. 23, 31

N. W. 609.

Minnesota.— Meyer v. Berlandi, 39 Minn.
438, 40 N. W. 513, 12 Am. St. Rep. 663, 1

L. E. A. 777. Compa/re State v. Kinsella, 14

Minn. 524.

New Jersey.— Rader i\ Union Tp., 39
N. J. L. 509. Compare State v. Union, 33
N. J. L. 350.

New York.— In re Knaust, 101 N. Y. 188,

4 N. E. 338; People v. Whitlock, 92 N. Y.
191 ; In re Department Public Parks, 86
N. Y. 437; Sweet v. Buffalo, etc., R. Co., 79
N. Y. 293; In re New York, etc., Bridge,
72 N. Y. 527 ; Nuendorff v. Duryea, 69 N. Y.
557, 25 Am. Rep. 235; People v. Briggs, 50
N. Y. 553; In re Mayer, 50 N. Y. 504; Peo-
ple V. Lawrence, 41 N. Y. 123; Brewster v.

Syracuse, 19 N. Y. 116; New York v. Col-

gate, 12 N. Y. 140; Freeman v. Panama K.

Co., 7 Hun 122; Central Crosstown R. Co. v.

Twenty-third St. R. Co., 54 How. Pr. 168.

Oregon.— David v. Portland Water Com-
mittee, 14 Greg. 98, 12 Pac. 174.

Pennsylvania.— Carothers v. Philadelphia
Co., 118 Pa. St. 468, 12 Atl. 314; Union Pass.

R. Co.'s Appeal, 81* Pa. St. 91; Allegheny
County Home's Case, 77 Pa. St. 77; Blood
V. Marcelliott, 53 Pa. St. 391; Shoemaker ii.

Harrisburg, 4 Pa. Co. Ct. 86.

Texas.— San Antonio v. Gould, 34 Tex.

49; Battle v. Howard, 13 Tex! 345.

Washington.— Baker v. Prewett, 3 Wash.
Terr. 474, 19 Pac. 149.

Wisconsin.— Phillips v. Albany, 28 Wis.
340.

United States.— Carter County v. Sinton,

120 U. S. 517, 7 S. Ct. 650, 30 L. ed. 701;
Jonesboro v. Cairo, etc., R. Co., 110 U. S.

192, 4 S. Ct. 67, 28 L. ed. 116.

78. State v. Wands, 23 Mich. 385. Com-
pare Washington County v. Franklin R. Co.,

34 Md. 159.

79. Fredericks v. Pennsylvania Canal Co.,

109 Pa. St. 50, 2 Atl. 48.
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d. Acts Creating Corporations Need Not Enumerate All Powers Conferred—
(i) In Gjsnbbal. An application of this principle of liberal construction in support

of legislation is found in the view that an act creating a corporation or amending
the charter of an existing corporation need not, in order to be, valid, enumerate in

its title all the powers conferred.^" Thus a penalty for running a toll-gate with-

out paying toll may be included in an act under the title, "An act authorizing

the construction of plank, macadamized, and gravel roads " ; and so may provisions

for appointment of, and reports by, inspectors of turnpikes.^^ So the fact that

the limit of the taxing power of the state over a railroad company is not expressed

or indicated in the title of the act of incorporation does not render the provision

of the charter unconstitutional.^^ So an act " to establish a charter for the city

of Troy " need not enumerate in its title all this powers intended to be conferred

upon the corporation.^^ So an act creating a railroad corporation is not void

because it confers upon the corporation the power to construct brauLh roads, to

purchase lands, to mine for coal, to purchase or lease ferry franchises, etc., with-

out expressing these powers in the title.^* So of an act the title of which was to

incorporate a certain railroad company which stated in its body, among other

subjects of the incorporation, that of " purchasing and navigating such steam or

sailing vessels as may be proper and convenient to be used in connection with

said road."^' An act the title of which is, "An act to incorporate the Mont-
gomery Mutual Building and Loan Association," is not void under this constitu-

tional principle, because it sets out in its body the entire constitution of the com-
pany, defining the rights and liabilities of its members, providing specially for

the management, loan, and investment of its funds, and prescribing the number,
duties, and powers of these officers, etc.^^

(ii) Pmotjding Fob Municipal Aid INActs iNGQBPOBATmG, or Amending
Charters of, Railway Companies. The doctrine of the preceding paragraph
is illustrated by a collection of cases embracing the decided weight of authority

which hold that an act which by its title simply incorporates a railway company

80. Lockhart v. Troy, 48 Ala. 579; Gold- different judicial opinions, in 1 Thompson
smith V. Rome R. Co., 62 Ga. 473. Corp. §§ 612, 618.

81. Hunter v. Burnsville Turnpike Co., 56 Colorado.— Golden Canal Co. v. Bright, 8

Ind. 213. Colo. 144, 6 Pac. 142.

83. Goldsmith v. Georgia R. Co., 62 Ga. / Georgia.— Davis v. Fulton Bank, 31 Ga.
485. Corn-pare Goldsmith -c. Rome R. Co., 62 69.

Ga. 473. Illinois.— Sykes v. People, 127 111. 117, 19
83. Lockhart v. Troy, 48 Ala. 579. N. E. 705, 2 L. R. A. 461; O'Leary v. Cook
84. Belleville, etc., R. Co. v. Gregory, 15 County, 28 111. 534; Firemen's Benev. Assoc.

111. 20, 58 Am. Dec. 589, opinion by Caton, v. Lounsbury, 2i 111. 511, 74 Am. Dec.

J. So held as to branch road in iSlississippi, 115.

etc., R. Co. V. Wooten, 36 La. Ann. 441, and Indiana.— Hunt v. Lake Shore, etc., R. Co.,

as to extensions which do not constitute a 112 Ind. 69, 13 N. B. 263; Wishmeier v.

part of the main line, in Ross v. Chicago, State, 97 Ind. 160 : Ross v. Davis, 97 Ind. 79

;

etc., R. Co., 77 111. 127. See also Ottawa v. Miami County v. Bearss, 25 Ind. 110; Coff-

People, 48 111. 233. Again "An act for the man v. Keightley, 24 Ind. 509; Madison, etc.,

relief " of a certain railroad company has R. Co. v. Whiteneek, 8 Ind. 217.

been held sufficiently broad as to title to in- lotoa.— Porter v. Thomson, 22 Iowa 391.

elude a, provision authorizing an extension of Kansas.— Missouri Pac. R. Co. v. Merrill,
the road of such company. Houston, etc., R. 40 Kan. 404, 19 Pac. 793.

Co. V. Odum, 53 Tex. 343. Kentucky.— McEeynolds p. Smallhouse, 8
85. Freeman v. Panama R. Co., 7 Hun Bush 447 ; Louisville, etc.. Turnpike Road Co.

(N. Y.) 122, 125. V. Ballard, 2 Mete. 165; Chiles v. Drake, 2
86. Montgomery Mut. Bldg., etc., Assoc. ;;. Mete. 146, 74 Am. Dee. 406.

Robinson, 69 Ala. 413. Louisiana.— Bridgeford v. Hall, 18 La.
Other illustrative cases.— The following Ann. 211.

cases will also illustrate the doctrine of the Maryland.—^Maryland Agricultural College
text and show the liberality with which the v. Keating, 58 Md. 580.
courts have construed and applied these con- Michigan.— Telford v. Church, 66 Mich,
stitutional provisions, the particular ques- 431, 33 N. W. 913; Atty.-Gen. v. Joy, 55
tion ruled in each of the cases cited being Mich. 94, 20 N. W. 806; Toledo, etc., R..
detailed with frequent quotations from the Co. v. Dunlap, 47 Mich. 456, 11 N. W. 271.

[I, I. 14, d, (n)]
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or amends a charter of an existing railway company may properly embrace in its

body a provision authorizing municipal corporations to subscribe for its stock and
to issue its bonds therefor , although there is some authority to the effect that

such a statute, in so far as it embraces such a provision for municipal aid, is

void, and that the bonds issued in pursuance of it are void.^ Accordingly it has

been held that an act empowering a railroad corporation to extend its road through
a certain county and the county to subscribe for its capital stock embraces omy
one object.^' So it has been held that a statute legalizing elections held in a

county, on a question of issuing county bonds to aid certain railroad companies,

and authorizing townships lying on or near a certain railroad to subscribe for its

stock and issue bonds therefor, does not conflict with such constitutional provision.*

So an act " in relation to " a particular railroad company may embrace provisions

validating town bonds previously but irregularly issued to such company."
e. Statutes Void Because Embracing More Than One Subject. Confining

ourselves to private corporations, the following instances may be given of stat-

utes which were held void because embracing more than one subject : A statute

incorporating three distinct corporations or reviving by name three distinct

charters which had become obsolete ; ^ an act providing for the expenditure of

the non-resident highway taxes, for the improvement of two state roads, and for

the construction and improvement of another state road, the latter object not

being expressed in the title ; ^ an act releasing the interest of the state in cer-

tain real estate to certain named persons, and for other purposes;'* an act
" relating to the Mississippi Boom Corporation " imposing additional duties upon
another and separate corporation ;

'^ an act " to provide for the incorporation of

merchants' mutual insurance companies, and to regulate the business of insurance

by merchants' and manufacturers' mutual insurance companies," nor could the

Missouri.— State v. State Bank, 45 Mo.
528 ; State v. Miller, 45 Mo. 495.

New York.— People v. New York Tax, etc.,

Com'rs, 47 N. Y. 501 ; People v. Lawrence,
41 N. Y. 123; People v. McCann, 16 N. Y.
58, 69 Am. Dec. 642; Conner v. New York,
5 N. Y. 285 ; Astor v. New Arcade R. Co., 48
Hun 562, 1 N. Y. Suppl. 174, 16 N. Y. St.

141; Mosier v. Hilton, 15 Barb. 657; Wilson
V. New York, etc., R. Co., 2 N. Y. Suppl. 65.

Pennsylvania.— In re Phoenixville Road,
109 Pa. St. 44.

Wisconsin.— Yellow River Imp. Co. v. Ar-
nold, 46 Wis. 214, 49 N. W. 971; Phillips v.

Albany, 28 Wis. 340.

United States.— Hoboken v. Pennsylvania
R. Co., 124 U. S. 656, 8 S. Ct. 643, 31 L. ed.

543; Illinois v. Illinois Cent. R. Co., 33 Fed.
730 ( opinion by Harlan, J. )

.

87. Georgia.— Hope v. Gainesville, 72 Ga.
246.

Illinois.— Abbington v. Cabeen, 106 111.

200; Schuyler County v. People, 25 111. 181
[overruled in People v. Hamill, (1888) 17
N. E. 799].
Kansas.—Marion County v. Harvey County,

26 Kan. 181.

Kentucky.— Phillips v. Covington, 2 Mete.
219.

South Carolina.— Whitesides v. Neely, 30
S. C. 31, 8 S. E. 27; Floyd v. Perrin, 30 S. C.

1, 8 S. E. 14, 2 L. R. A. 242.
Wisconsin.— Phillips v. Albany, 28 Wis.

340.

United States.— Mahomet v. Quackenbush,
117 U. S. 508, 6 S. Ct. 858, 29 L. ed. 982.
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88. People v. Hamill, (111. 1888) 17 N. E.
799; Peek v. San Antonio, 51 Tex. 490 [dis-

approving San Antonio v. Lane, 32 Tex. 405

;

han Antonio v. Mehaflfy, 96 U. S. 312, 24
L. ed. 816] ; Giddings v. San Antonio, 47
Tex. 548, 26 Am. Rep. 321.

In conformity with the weight of authority
as above shown it has been held that "An
act to amend the charter of " a bridge com-
pany is not invalid, although it authorizes it

to increase its capital stock, and empowers
a particular city to subscribe therefor, and
to issue its bonds in payment therefor. Phil-

lips V. Covington, etc., Bridge Co., 2 Mete.
(Ky.) 219, 221.

89. Baltimore, etc., R. Co. v. Jefferson
County, 29 Fed. 305.
90. Unity v. Burrage, 103 U. S. 447, 26

L. ed. 405.

91. Hardenbergh v. Van Keuren, 4 Abb. N.
Cas. (N. Y.) 43. Some fluctuation on this
subject in the decisions of the supreme court
of Illinois will be discovered by a perusal oi

the following cases: Welch v. Post, 99 111.

471; Middleport v. jEtna L. Ins. Co., 82 111.

562; Lockport v. Gaylord, 61 111. 276. Com-
pare Mahomet v. Quackenbush, 117 U. S.

508, 6 S. Ct. 858, 29 L. ed. 982, where the
authority of Welch v. Post, 99 111. 471, is

questioned.
92. Ew p. Conner, 51 Ga. 571.
93. People v. Denahy, 20 Mich. 350.
94. Johnston v. Spicer, 107 N. Y. 185, 13

N. E. 753, 11 N. Y. St. 436.
95. Mississippi, etc.. Boom Co. v. Prince,

34 Minn. 79, 24 N. W. 361.
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act be maintained as to one of its objects and rejected as to the other ; ^ an act " to

release the Fishkill and Beekman Plank Road Company from the construction

of part of their road, and for other purposes "
;
^ and au act to authorize a certain

railroad company " to declare dividends quarterly and to lay additional tracks

of railway." ^ So it was held that an act entitled, " An act to tax and regu-

late " certain named foreign corporations, could not, under such a constitutional

inhibition, contain any provision in relation to other foreign corporations.*' It

was held by the supreme court of California that an' act " to promote drainage,"

which provided for the control of debris from mining operations which raised the

natural bed of rivers and caused them to overflow the surrounding country, was
void as containing more than one subject.*

f. Statutes Void Because Containing Subjects Not Embraced in Titles. Con-
lining ourselves again to statutes relating to private corporations, we find the fol-

lowing instances of statutes which were held void under these constitutional

provisions, because containing subjects not embraced in their titles :
" An Act

relating to the Ridge Avenue Passenger Railway Company," ratifying the con-
solidation of the company with another company and repealing the provisions in

the charters of the two companies so as to release them from the control of the
city.* So of " An act to facilitate the carriage and transfer of passengers and
property by railroad companies " which authorized all railroad companies having
a terminus on any navigable river bordering on the state to own, for their own
use, any water-craft necessary in carrying across such river any property or pas-

sengers transferred on their lines, and which provided " that no right shall exist

under this act to condemn any real estate for landing for such water-craft, or for

any other purpose," and that the act should apply only to " such railroad com-
panies as own the landing for such water-craft," where the title was held misleading
and not suflBciently broad to include the proviso.^ So of " An act authorizing the
acquisition of turnpikes, roads, or highways, heretofore or hereafter constructed,

near or through any borough or township in this commonwealth, upon which tolls

are charged the traveling public ;

" because (1) its title excludes turnpikes in

cities, and the body of the act includes them
; (2) it is confined to such turnpikes

as lie wholly within the bounds of single counties ; and (3) the title of the act

does not indicate that counties are in any way affected.* So of " An act for the

incorporation of insurance companies, defining their powers and prescribing their

duties," in respect of a section which regulates the agencies of foreign insurance

companies doing business within the state.^ So also as to " An act to regulate the

manner of voting in Bourbon county on questions of tax for subscriptions to

railroad companies " containing a clause providing that no tax should be imposed
for such purpose upon the property of those residing outside the limits of a cer-

tain city, unless the votes of a majority of the voters residing outside such limits

should be cast in favor of such subscription.* So of " An act to incorporate " a
certain railroad company, in so far as it conferred upon the company the power
to construct and lease its road, and authorized other railroad companies to accept

such lease.' So of an act expressing in its title that its object was to provide a
means for the collection of claims for cattle and other stock, etc., destroyed by

96. Skinner v. Wilhelm, 63 Mich. 568, 571, Weil, 58 Cal. 334 (Myrick and Sharpenstein,

30 N. W. 311. JJ., dissenting).
97. Fishkill ». Fishkill, etc., Plank Eoad 2. Philadelphia v. Ridge Ave. Pass. R. Co.,

Co., 22 Barb. (N. Y.) 634, 642, where the 6 Pa. Co. Ct. 283.
first section of the act, which did not relate 3. Thomas v. Wabash, etc., R. Co., 40 Fed.
to " other purposes," was held valid. 126, 7 L. R. A. 145.

98. West Philadelphia Pass. R. Co. v. 4. In re Carbondale, etc.. Turnpike, etc..

Union Pass. E. Co., 9 Phila. (Pa.) 495, 29 Road, (Pa. 1888) 13 Atl. 913.
Leg. Int. (Pa.) 196. 5. Grubbs v. State, 24 Ind. 295.

99. Oregon, etc., Trust Invest. Co. v. Rath- 6. Kentucky, etc., E. Co. v. Bourbon, 85
burn, 18 Fed. Cas. No. 10,555, 5 Sawy. Ky. 98, 2 S. W. 687, 8 Ky. L. Rep. 881.
32. 7. Camden, etc., R. Co.' v. May's Landing,

1. People V. Parks,^58 Cal. 624; Doane v. etc., R. Co., 48 N. J. L. 530, 7 Atl. 523.

[I. I, 14. f]
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railroads, with the coDclusion tliat it could not embrace in its body a provision

creating an absolute liability on the part of railroad companies for the killing of

cattle, which liability did not exist prior to its passage,^ a decision which does not

seem to be sound. So of " An act relating to the Mississippi Boom Corporation,"

in so far as it contained a provision imposing additional duties upon another cor-

poration, in effect amending its charter.' So of a special act of incorporation, the

title of which was " An Act to incorporate the Manufacturers' Improvement Com-
pany," the body of which expressed the object of incorporation to be to clear out,

improve, and render navigable a certain stream and its tributaries. Here the

title expressed in no sense the principal purpose of the act, since the word " manu-
facturer" gave no clue to it. The whole act was therefore void.-"*

g. What May Be Embodied Under General Titles of Enabling Acts Authorizing

Formation of Corporations. A statute in the nature of an enabling act which
embodies a general scheme of incorporation may embrace the greatest variety of

subjects germane to corporations, under a title couched in the most general form
of words, such as an act concerning private corporations. In treating of railroad

corporations it may confer upon them the power to condemn land for right of

way and to receive subscriptions of municipalities to their stock, and all this with-

out coming within such a constitutional inhibition." An act " to revise the laws

providing for the incorporation of railroad companies " does not violate such a

constitutional provision, by including the substantial provisions of a former law
which imposes a liability upon railroad companies for injuries resulting from neg-

lecting to fence their tracks.^' " An act to authorize the organization of annuit}'-,

safe-deposit, and trust companies," may properly embrace a provision granting to

such corporations the power to act as guardians of the estates of insane persons.^'

h. Titles of Acts Which Purport to Amend Former Acts. It may be stated as

a general proposition that an act which by its title merely purports to amend a

former act, which it recites by its title, is unconstitutional and void, under the

provisions which we are considering, if it introduces a subject not germane to the

title of the former act. The test by which to determine whether a subject can

be embraced within a title " An act to amend " a former act is to consider whether
the subject could have been embraced within the original act under its title.^* To

8. Savannah, etc., R. Co. v. Geiger, 21 Fla. wide a departure from the purpose of the

669, 58 Am. Rep. 697. act expressed in its original title and in the

9. Mississippi, etc., Boom Co. v. Prince, 34 title of the amendatory act as to render it

Minn. 79, 24 N. W. 361. void. Astor v. New York Arcade R. Co., 113

10. Rogers v. Manufacturers' Imp. Co., 109 N. Y. 93, 20 N. E. 594, 22 N. Y. St. 1, 2

Pa. St. 109, 1 Atl. 344. L. R. A. 789. In another case the title of

11. Marion County v. Harvey County, 20 an act of incorporation of a passenger rail-

Kan. 181. way company authorized them to lay their

12. Continental Imp. Co. v. Phelps, 47 tracks in a number of designated streets.

Mich. 299, 11 N. W. 167. Subsequently an act was passed entitled "a
13. Minnesota L. & T. Co. v. Beebe, 40 supplement" (to the first-named act) au-

Minn. 7, 41 N. W. 232, 2 L. R. A. 418. thorizing the company to declare dividends
14. Brandon «. State, 16 Ind. 197; Morford quarterly and to lay additional tracks of

V. linger, 8 Iowa 82; Yellow River Imp. Co. railway. It was held that this latter clause

V. Arnold, 46 Wis. 214, 49 N. W. 971 (opin- did not warrant a provision in the body of

ion by Taylor, J. )

.

the amendatory act authorizing the company
Amendatory acts void under foregoing prin- to extend its railway into new territory not

ciple.— By a special act a corporation had hitherto authorized to be used. Union Pass,
been created whose business was the trans- R. Co.'s Appeal, 81 Pa. St. 91. So where a
mission of letters, packages, and merchandise title of the original act was " An act for the
through pneumatic tubes under the streets incorporation of manufacturing companies,"'
of New York and Brooklyn. A supplementary and the title of the amendatory act was "An
act expressing in its title the same purpose, act to amend section one, of an act entitled
contained in its body provisions, which in 'An act for the incorporation of manufactur-
eflfect authorized the purposes of the corpora- ing companies,' " etc., and this amendatory
tion to be changed to the construction and act contained a provision for the incorpora-
maintenance of an underground steam or tion of companies to carry on a mercantile
horse railroad. It was held that this was so business, it was held that it was void. Eaton

[I. I. 14, f]
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illustrate this priaciple it has been held that where the title to the original act

was an act to incorporate the Yellow River Improvement Company, an amenda-

tory act whose title merely purported to amend the former act might embrace a

provision empowering the company to run logs and lumber on the river after the

same had been improved by it and to take tolls therefor. This was not so discon-

nected with and foreign to the business of improving the river as to form a new
subject which could not be legitimately connected with the business of the improve-

ment company created by the original act, and which might not therefore have

been embraced under its title.^° An act is not necessarily invalid because, being

amendatory of a previous act, the title does not expressly so state.-^*

i. Void as to Matter Not Embraeed in Title, Although Valid as to Rest. On
a principle hereafter more fully explained " an act creating corporations or con-

ferring corporate privileges may be held void as to the matter not embraced in its

title, although valid as to the rest, provided the incongruous matter is not so inter-

woven with the good matter as to be unseverable.^^

15. Restraints as to Mode of Passing Laws— a. Requiring Assent of Two
Thirds of Each House. A constitutional provision that "the legislature shall

pass no act of incorporation, lanless with the assent of at least two-tnirds of each

house," prevents the legislature from passing a single act creating more thaii one

corporation."

b. Whether Provisions Mandatory or Directory. The weight of authority

V. Walker, 76 Mich. 579, 43 N. W. 638, 6

L. R. A. 102.

Amendatory acts valid under foregoing
principle.— An act to " amend the charter "

of a railroad company may embrace a pro-
vision that " actions for injuries to stock and
other property on said road by the company
or its agents must be brought within 'ix

months after such injury," the court saying:
" This act relates to but one subject, and that
is clearly expressed in the title, and the leg-

islation Tinder it is in reference to the sub-
ject-matter of the title, and has a direct con-
nection with it." O'Bannon v. Louisville, etc.,

E. Co., 8 Bush (Ky.) 348, 352. An act to
amend a certain chapter of the general stat-

utes entitled, "An act to provide for the form-
ation of corporations," has been held suffiv

ciently specific to embrace a provision requir-
ing the payment of a fee to the secretary of

state of a corporation filing its certificate of

organization. Edwards v. Denver, etc., R. Co.,

13 Colo. 59, 21 Pac. 1011. "An act to amend
the charter " of a certain turnpike company
provided that " the charter of the [said]

turnpike company be and the same is hereby
repealed as follows, to wit," providing that
the company should be relieved from the pro-
visions of a general statute relating to the
election of officers and prescribing the man-
ner in which the stock owned by the society
should be voted. It was held that the sub-
ject of this act was sufficiently expressed in

the title, the word " repealed " having been
used instead of " amended " by an obvious
mistake. It was an amendment according
to legislative intent. Cassell v. Lexington,
etc.. Turnpike Co., (Ky. 1888) 9 S. W. 502,
503.

15. Yellow River Imp. Co. v. Arnold, 46
Wis. 214, 49 N. W. 971.

16. Timm v. Harrison, 109 111. 509.

17. See infra, I, I, 18.

18. Mississippi, etc.. Boom Co. v. Prince,

34 Minn. 79, 24 N. W. 361; Dewhurst v. Al-

legheny, 95 Pa. St. 437.

19. The Michigan Banking Law of 1837
was held to be unconstitutional after many
banks had been organized under it and after

many rights had thereby become vested, on
the ground that it had been enacted in viola-

tion of a constitutional provision of that state

th t " the legislature shall pass no act of

incorporation, unless with the assent of at

least two-thirds of each house." Farmers',

etc., Bank v. Troy City Bank, 1 Dougl.

(Mich.) 457; Green v. Graves, 1 Dougl.

(Mich.) 351. Mr. Justice McLean at cir-

cuit twice held the same statute to be valid,

once in his very elaborate judgment in

Falconer v. Campbell, 8 Fed. Cas. No. 4,620,

2 McLean 195; and again in White v. How,
29 Fed. Cas. No. 17,548, 3 McLean 111.

But the supreme court of Michigan finally

declared it unconstitutional and the federal

court being bound by the state decision

in respect of the interpretation of its own
constitution, Mr. Justice McLean subse-

quently, in Nessmith v. Shelden, 18 Fed. Cas.

No. 10,125, 4 McLean 375, declared the act

unconstitutional, and his decision was af-

prmed on error in 7 How. (U. S.) 812, 12

L. ed. 925.

Such a provision existed in the constitution

of New York. It was at first held that it

did not apply to public corporations, but that

it applied only to private corporations, such

as banking institutions, etc. (People v. Mor-
ris, 13 Wend. (N. Y.) 325), but this doctrine

was denied and overruled in subsequent cases

(Purdy V. People, 4 Hill (N. Y.) 384 Ire-

versing 2 Hill (N. Y.) 31, and overruling
People V. Morris, 13 Wend. N. Y. 325]. See
also De Bow v. People, 1 Den. (N. Y.) 9
[overruled in GifiFord v. Livingston, 2 Den.
(N. Y.) 380]). In another case two mera-

[I, I, 15, b]
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unquestionably is that such pi-ovisions are mandatory, and that it is obligatory
upon the judicial courts to refuse to give efEect to statutes not passed in conform-
ity with them

;
^ although one decision is found to the effect that constitutional

provisions as to the mode of passing such acts are directory merely.^
e. Whether Courts Will Go Behind Enrolment of Bill. According to one view,

the presumption which springs from the fact of the bill being signed and enrolled

by the proper legislative officers is conclusive, and the courts will not look either

to the journals of the houses of the legislature or hear any evidence for the pur-

pose of overthrowing that presumption.^' The other view is that it is competent
for the courts to go behind the official enrolment or publication and to look to the

journals of the two houses of the legislature for the purpose of ascertaining

whether the statute was passed in conformity with the requirements of the con-

stitution, and that they are at liberty to declare it to be no law if they jSnd that

it was not so passed.^ The question whether the presumption in favor of the

conclusion that a statute was regularly passed and became a law in conformity
with the constitution, which is created by its publication in a public volume of

statutes, is s,;pi-ima facie presumption or a conclusive presumption which cannot
be overthrown by references to the journals of the houses or by extrinsic facts,

takes us into the domain of constitutional law, and will not be further specially

pursued.^

bers of the court of errors of New York ad-

vanced the opinion that this constitutional

provision did not apply to private corpora-

tions such as banks, provided they were cre-

ated under general laws which authorized
everybody to form corporations. Warner v.

Beers, 23 Wend. (N. Y.) 103. But this view
was thought to be opposed to the subsequent
decisions of the court of errors. Purdy v.

People, 4 Hill (N. Y.) 384. See the observa-

tions of Bronson, C. J., in De Bow v. People,

1 Den. (N. Y.) 9. The struggle finally ended
with the decision of the court of errors, by a
vote of fifteen members against seven, in

which it was resolved, on the authority of

Warner v. Beers, 23 Wend. (N. Y.) 103, that
the statute was enacted in conformity with
the constitution, although it may not have
received the assent of two thirds of the mem-
bers elected to each branch of the legislature,

and that the decision in that case was con-

clusive. Gifford V. Livingston, 2 Den. (N. Y.)

380. See also Palmer v. Lawrence, 5 N. Y.

389; Curtis v. Leavitt, 17 Barb. (N. Y.) 309:
Watertown Bank v. Watertown, 25 Wend.
(N. Y.) 686; Hunt v. Van Alstyne, 25 Wend.
(N. Y.) 605; Thomas v. Dakin, 22 Wend.
(N. Y.) 9.

20. See supra, I, I, 14, c. See a learned
note on this question by W. W. Thornton,
Esq., in 26 Am. L. Reg. N. S. 304 note, also

a learned note in 85 Am. Dee. 356, discussing
the subject at length with an exhaustive list

of authorities.

21. McClinch v. Sturgis, 72 Me. 288.

22. Alabama.— Jones v. Hutchinson, 43
Ala. 721.

Georgia.— Danielly v. Cabaniss, 52 Ga. 211.
Illinois.— Ryan v. Lynch, 68 HI. 160.
Indiana.— Paine v. Lake Erie, etc., R. Co.,

31 Ind. 283; Evans v. Browne, 30 Ind. 514,
95 Am. Dec. 710.

Kentucky.— Com. v. Jackson, 5 Bush 680.

[I, I. 15. b]

Louisiana.— Whited v. Lewis, 25 La. Am.
568.

Mississippi.— Ex p. Wren, 63 Miss. 512,

56 Am. Rep. 825 [overruling Brady v. West,
50 Miss. 68].

New York.— People v. Highway Com'rs,

54 N. Y. 276, 13 Am. Rep. 581.

North Carolina.— Brodnax v. Groom, 64
N. C. 244, private act.

Texas.— Usener v. State, 8 Tex. App. 177
[overruled by Hunt v. State, 22 Tex. Anp.
396, 3 S. W. 233].

Utah.— People v. Clayton, 5 Utah 598, 18

Pac. 628.

Compare Jordan v. Wapello Coimty Cir.

Ct., 69 Iowa 177, 28 N. W. 548.

23. Arkansas.— Smithee v. Garth, 33 Ark.
17.

Florida.— State v. Brown, 20 Fla. 407.
Illinois.— Ryan v. Lynch, 68 111. 160.

Maryland.— Berry v. Baltimore, etc., R.
Co., 41 Md. 446, 20 Am. Rep. 69.

Nebraska.— State v. Robinson, 20 Nebr. 96,

29 N. W. 246, journals made competent evi-

dence by statute.

Texas.— Hunt v. State, 22 Tex. App. 396,

3 S. W. 233 [disapproving Blessing v. Galves-
ton, 42 Tex. 641, and. overruling Usener v.

State, 8 Tex. App. 177].
West Virginia.—Osburn v. Staley, 5 W. Va.

85, 13 Am. Rep. 640.

Wyoming.— Brown v. Nash, 1 Wyo. 85.

United States.—Amoskeag Nat. Bank ';.

Ottawa, 105 U. S. 667, 26 L. ed. 1204; Gard-
ner V. Barney, 6 Wall. 499, 18 L. ed. 890.

24. See as speaking upon this question the
following cases

:

Arkansas.— Glidewell v. Martin, 51 Ark.
559, 11 S. W. 882.

Florida.— State v. Brown, 20 Fla. 407.

Illinois.— Hensoldt v. Petersburg, 63 111.

157.

Minnesota.— State v. Sannerud, 38 Minn.
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d. PFOvisions Requiring Amendments of Charters to Be Submitted to Vote of

People. A constitutional provision prohibiting the legislature from creating

banking corporations without submitting the act to a vote of the people did not

according to one decision prevent the legislature from amending a general bank-

ing law without submitting the amendment to a popular vote.^ On the contrary

the banking law of Wisconsin, which was held to be in the nature and to have the

force and effect of a constitutional provision,^^ could not be amended without a

vote of the people.^''
'

e. Provisions That No Law Shall Create, Renew, or Extend the Charter of

More Than One Corporation. A constitutional provision that no law shall create,

renew, or extend the charter of more than one corporation has been held to mean
that it shall not make a charter which never existed before, shall not revive and
restore one which has expired, and shall not increase the time for the existence

of one which would otherwise reach its period of expiration at an earlier time.^

16. Objection on Ground of Delegation of Legislative Power. The principle

that legislative power cannot be delegated^' restrains a state legislature from
enacting laws creating corporations or enlarging their powers, which are to take

^29, 36 N. W. 447; State v. Olson, 38 Miin.
150, 36 N. W. 446; State v. Peterson, 38

Minn. 143, 36 N. W. 443.

Missouri.— State v. Eeed, 71 Mo. 200.

New York.— People v. Chenango, 8 N. Y.
317.

Tennessee.— State v. Algood, 87 Tenn. 163,

10 S. W. 310; Williams v. State, 6 Lea 549.

Texas.— Day Land, etc., Co. v. State, 68
Tex. 526, 4 S. W. 865 ; Blessing v. Galveston,
42 Tex. 641.

United States.— Illinois v. Illinois Cent.

E. Co., 33 Fed. 730.
Parol evidence will not be admitted to con-

tradict the journals of the houses of the leg-

islature for the purpose of overthrowing a
statute. State v. Smith, 44 Ohio St. 348, 7

JiT. E. 447, 12 N. E. 829. Contra, Fowler i:

Pierce, 2 Cal. 165. See also Berry v. Balti-

more, etc., R. Co., 41 Md. 446, 20 Am. Eep.
69.

Parties will not be allowed to stipulate or

agree or admit in their pleadings that a stat-

ute was not constitutionally passed, unless
the informality is shown by the printed jour-

nals of the houses or the certificate of the
secretary of state. Atty.-Gen. v. Rice, 64
Mich. 385, 31 N. W. 203.

Supplying certificate of presiding officer by
parol.— That the certificate of the presiding
officer of the two houses that three fifths

of the members were present at the time of

the passage of the bill may be supplied oy
parol evidence where it is omitted see People
V. Chenango, 8 N. Y. 317.

That the bill must be signed by the gover-
nor or else be regarded as no law see Fowler
V. Pierce, 2 Cal. 165; State v. Glenn, 18 Nev.
34. 1 Pae. 186; Hunt v. State, 22 Tex. App.
396, 3 S. W. 233. Compare Taylor v. Wilson,
17 Nebr. 88, 22 N. W. 119. Bill signed by the
governor by mistake, immediately notified to
speaker of house and read aloud, and bill

held no law. People v. Hatch, 19 111. 283.
25. Smith v. Bryan, 34 111. 364.
2e. State V. Hastings, 12 Wis. 47.

27. Van Steenwyck v. Sackett, 17 Wis.
645.

28. Cleveland, etc., R. Co. v. Erie, 27 Pn.

St. 380.

29. See as to this principle the following

cases

:

Arkansas.— Boyd v. Bryant, 35 Ark. 69,

37 Am. Rep. 6.

California.— Houghton v. Austin, 47 Cal.

646.

DeloAJoare.— Bice v. Foster, 4 Harr. 479.

Indiana.— Groesch v. State, 42 Ind. 547;
Meshmeier v. State, 11 Ind. 482; Maize v.

State, 4 Ind. 342.

Iowa.— State v. Weir, 33 Iowa 134, 11 Am.
Rep. 115; State v. Beneke, 9 Iowa 203; State

V. Geebriek, 5 Iowa 491; Santo v. State, 2
Iowa 165, 63 Am. Dec. 487.

Maryland.— Fell v. State, 42 Md. 71, 20
Am. Rep. 83.

Massachusetts.— Com. v. Bennett, 108

Mass. 27.

Michigan.— People v. Collins, 3 Mich.
343.

Minnesota.— State v. Young, 29 Minn. 474,

9 N. W. 737 [recognized in State v. Chicago,
etc., R. Co., 38 Minn. 281, 37 N. W. 782].

Missouri.— State V. Pond, 93 Mo. 606, 6

S. W. 469; Lammert v. Lidwell, 62 Mo. 188,

21 Am. Rep. 411; State v. Wilcox, 45 Mo.
458; State v. Weatherby, 45 Mo. 17.

New York.— Clarke v. Rochester, 28 N. Y.
605; Starin v. Genoa, 23 N. Y. 439; Rome
Bank v. Rome, 18 N. Y. 38; Barto v. Him-
rod, 8 N. Y. 483, 59 Am. Dec. 506; Bradley
V. Baxter, 15 Barb. 122; Thome v. Cramer,
15 Barb. 112.

Ohio.— Cincinnati, etc., R. Co. v: Clinton
County, 1 Ohio St. 77.

Oregon.— Brown v. Fleischner, 4 Oreg.

132.

Pennsylvania.— Com. v. Locke, 72 Pa. St.

491, 13 Am. Rep. 716 [overruling Parker v.

Com., 6 Pa. St. 507, 47 Am. Dec. 480]

;

Com. V. Judge Quarter Sess., 8 Pa. St. 391.
Rhode Island.— State v. Copeland, 3 R. I.

33.

Texas.— State v. Swisher, 17 Tex. 441.
Utah.— Winters v. Hughes, 3 Utah 443, 24

Pac. 759.
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efEect only when approved by a vote of the people, unless the constitution so

provides.^ It does not, according to a view now largely prevailing, restrain the
legislature from enacting laws subject to approval by a popular vote, which are

to take effect within limited districts, such as " local option laws " relating to the
sale of intoxicating liquors, prohibiting domestic animals from running at large,

or the like.^' Nor does it operate to prevent the legislature from enacting laws
submitting many details which may be regarded either as administrative or as

quasi-legislative to local boards or officials, such as the power to grant a license or

franchise for the collection of wharfage dues for the use of piers on navigable
rivers,^' or giving the state board of agriculture the power to issue licenses for

raining phosphates.*' This principle does not disable the legislature from enact-

ing a law conferring on the judicial courts the power of creating corporations on
applications made to them and good cause shown,^ or from prescribing bj' general
laws the conditions upon which corporations may be organized by the voluntary
action of individuals subject to the superintendence of a ministerial officer of

the state.^

17. Constitutional Power to Grant Exclusive Privileges— a. In General.

In the absence of any constitutional prohibition it is a sound conclusion that the

legislature of a state has the power to grant an exclusive privilege to a corpora-

tion, in consideration of the performance by it of public services. Such legisla-

tion is not unconstitutional from the circumstance that it may create what is

ordinarily called a monopoly.*' In the absence of any constitutional restraint,

the legislature may therefore confer upon a private corporation the exclusive

privilege of laying down gas-pipes and of manufacturing, distributing, and vend-
ing illuminating gas in a city,*^ or the exclusive privilege of erecting and main-
taining a system of waterworks and of supplying the city and its inhabitants with
water.** Such grants are customarily conferred upon corporations concurrently

with their creation ; but it has been held that in the absence of any constitutional

restraint an existing corporation may receive from the legislature a direct grant

of special privileges and franchises.*' Under a constitution which declares that

"no man, or set of men, are entitled to exclusive, separate public emoluments or

privileges from the community, but in consideration of public services," it is

beyond the power of the legislature to allow a particular corporation, which

Yermont.— State v. Parker, 26 Vt. 357. Condition requiring consent of third party.

"Wisconsin.— State n. O'Neill, 24 Wis. — A condition in a legislative grant that the

149. grantee should obtain the consent of a third

30. California.— Ex p. Wall, 48 Cal. 279, party before enjoyment is not a delegation

17 Am. Rep. 425. of legislative power and will not render the
loioa.— State v. Beneke, 9 Iowa 203 ; Santo act unconstitutional. Morgan v. Monmouth

V. State, 2 Iowa 165, 63 Am. Deo. 487. Plank Road Co., 26 N. J. L. 99.

Michigan.— People v. Collins, 3 Mich. 343. 36. California State Tel. Co. v. Alta Tel.
Missouri.— Lammert v. Lidwell, 62 Mo. Co., 22 Cal. 398 ; In re Philadelphia, etc., R.

188, 21 Am. Rep. 411. Co., 6 Whart. (Pa.) 25, 36 Am. Dec. 202;
New York.— Barto i). Himrod, 8 N. Y. State v. Milwaukee Gas Light Co., 29 Wis.

483, 59 Am. Dec. 506. 454, 9 Am. Rep. 598. Contra, Norwich Gas
Rhode Island.— State v. Copeland, 3 R. T. Light Co. v. Norwich City Gas Co., 25 Conn.

33. 19. Compare San Prancisco v. Spring Val-
Nor can the legislature submit the question ley Water Works, 48 Cal. 493.

of the repeal of a law to the decision of the 37. Louisville Gas. Co. v. Citizens' Gas-
people. State V. Weir, 33 Iowa 134, 11 Am. Light Co., 115 U. S. 683, 6 S. Ct. 265, 29
Rep. 115; State v. Geebrick,, 5 Iowa 491. L. ed. 510; New Orleans Gas-Light Co. v.
31. See for example, Louisville, etc., R. Co. Louisiana Light, etc.. Producing, etc., Co.,

V. Davidson, 1 Sneed (Tenn.) 637, 62 Am. 115 U. S. 650, 6 S. Ct. 252, 29 L. ed. 516!
Dec. 424; State v. O'Neill, 24 Wis. 149. Contra, Norwich Gas Light Co. v Norwich
32. Farnum v. Johnson, 62 Wis. 620, 22 City Gas Co., 25 Conn. 19.

N. W. 751. 38. New Orleans Water Works Co. v. Riv-
33. State v. Hagood, 30 S. C. 519, 9 S. E. ers, 115 U. S. 674, 6 S. Ct 273 29 L ed

686, 3 L. R. A. 841. 575.
34. Blake v. People, 109 III. 504. 39. California State Tel. Co. v. Alta Tel.
35. See infra, I, L, 3. Co.. 22 Cal. 398.
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renders no public service in return for the grant of its franchise, to charge a
greater rate of interest than that allowed by the general statutes of the state to

other persons.^ The cases where the legislature may make the grant of fran-

chises exclusive are those in which the grant contemplates the rendition of public

services by the grantees in return for the grant ; and consequently the constitu-

tional provision warrants a grant of the exclusive right to keep a ferry, to con-

struct and operate a highway," to take tolls for the use of an artificially improved
navigation in consideration of keeping it in repair,*^ or to enjoy the exclusive

privilege of occupying the streets of a city with mains and pipes for the distribu-

tion of illuminating gas, in consideration of the public services thus rendered.*^

Such a grant of an exclusive privilege, valid when made, is in the nature of a

contract and cannot be impaired by subsequent legislation granting the same
privileges to a newly created corporation.^

b. Such Grants Cannot Be Impaired by Subsequent Grants of Same Privileges

Without Compensation. There is nothing in the constitution of the United

40. Gordon v. Winchester Bldg., etc., As-
soc, 12 Busli (Ky.) 110, 114, 23 Am. Rep.
713.

41. Com. V. Whipps, 80 Ky. 269.

42. McEeynolds v. Smallhouse, 8 Bush
(Ky.) 447.

43. Louisville Gas Co. v. Citizens' Gas-
Light Co., 115 U. S. 683, 6 S. Ct. 265, 29

L. ed. 510 {reversing Citizens' Gaslight Co. v.

Louisville Gas Co., 81 Ky. 263]. See also

Com. V. Whipps, 80 Ky. 269; Com. v. Ba-
con, 13 Bush (Ky.) 210, 26 Am. Rep. 189;
Gordon f. Winchester Bldg., etc., Fund As-
soc, 12 Bush (Ky.) 110, 23 Am. Rep. 713
(views of Cofer, J.) ; O'Hara v. Lexington,
etc., R. Co., 1 Dana (Ky.) 232.

44. Louisville Gas Co. v. Citizens' Gas Co.,

115 U. S. 683, 6 S. Ct. 265, 29 L. ed. 510;
New Orleans Gas-Light Co. v. Louisiana
Light, etc.. Producing, etc., Co., 115 U. S.

650, 6 S. Ct. 252, 29 L. ed. 516. One court
has held that in the face of a constitutional
prohibition that " no title of nobility, hered-

itary emolument, privilege, or distinction,

shall be granted," it is beyond the power of

the legislature to grant to a private corpora-
tion the exclusive privilege of making and
vending gas within the limits of the city.

St. Louis Gas Light Co. v. St. Louis Gas,
etc., Co., 16 Mo. App. 52, 64. But the view
seems untenable.
The amendment of 1875 to the former con-

stitution of New York forbade the legislature
from passing any special act granting to any
corporation the right to lay down railway
tracks, or any exclusive privilege, immunity,
or franchise. This did not prohibit the leg-

islature from amending the charter of an un-
derground railroad company, by authorizing
it to widen its excavation and to change its

motive power; since this was not the grant of
an exclusive privilege. Astor v. New York
Areado R. Co., 48 Hun (N. Y.) 562, 1 N. Y.
Suppl. 174, 16 N. Y. St. 141 ; Bailey x,. New-
York Arcade R. Co., 1 N. Y. Suppl. 304, 16
N. Y. St. 1007. Compare Astor v. New York
Arcade R. Co., 113 N. Y. 93, 20 N. E. 594.
22 N. Y. St. 1, 2 L. R. A. 789.
A provision of the constitution of Illinois

against "granting to any corporation, asso-

[13]

elation or individual any special or exclusive

privilege, immunity or franchise whatever

"

has been held to extend only to the passing of

special or local laws for such purposes. Ac-
cordingly a statute regulating public ware-
houses and the warehousing and inspection
of grain was not in contravention of this con-

stitutional provision. Mimn v. People, 69
111. 80, 85 [affirmed in 94 U. S. 113, 24 L. ed.

77].

A provision of the constitution of Tennes-
see forbidding perpetuities and monopolies
left the right to construct waterworks in the
city, which involves the privilege of taking
up the pavements of the streets, of occupying
the streets with water-mains, and of doing
such other things as were necessary and
proper in completing works for the distribu.

tion of water to the inhabitants, exclusively

in the city until the legislature took it away
and conferred it upon a private corporation,
with the conclusion that this was not a
monopoly in the sense of the constitutional
provisjion, and that an act of the legislature

conferring the right on a private corporation
was valid. Memphis v. Memphis Water Co.,

5 Heisk. (Tenn.) 495.

In Louisiana the constitutionality of a
statute giving to a private corporation the
exclusive right to keep a slaughter-house, and
also the exclusive control and supervision
over the inspection of all animals slaughtered
for market in the city of New Orleans, and
at the same time prohibiting any other per-

son from the business of purchasing or
slaughtering live stock or selling the meats
thereof in the markets of the city, was sus-

tained against the objection that it violated

a clause of the constitution of that state

which provides that all persons shall enjoy
the same civil, political, and public rights

and privileges. It was also sustained in the
same court, against the objection that it

violated the fourteenth amendment to the
constitution of the United States, and that
it interfered with commerce among the states.

State V. Fagan, 22 La. Ann. 545. The de-

cision in this latter aspect was affirmed by
the supreme court of the United States.

Butchers Benev. Assoc, v. Crescent City Live-

[I. I, 17. b]
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States which imposes upon the legislatures of the states any restraint against
granting monopolies and exclusive privileges ; and whether such a grant is valid

will depend upon the interpretation put by the highest court of the state making
the grant upon its own constitution. The supreme court of errors of Connecticut
has held that a grant by the legislature of that state of the exclusive privilege
of building and operating a toll-bridge or a railroad within certain prescribed
limits does not constitute a monoply in the odious sense of that term ; but that
such a grant is, when accepted by the corporation, in the nature of a contract,

the obligation of which cannot be impaired by granting the same privilege to

others.^ The obligation of the contract is that the state will not authorize a
similar structure within the prescribed limits.** The grant of exclusive ferry

privileges is of this character, and between the points designated in the grant
cannot be infringed by the grant of a similar franchise to a rival corporation.*^

If such a grant is made in express terms by the legislature of a state to a corpora-

tion or to an individual, and is valid under the constitution of the state, and the
grant has been accepted by the grantees, it then becomes a contract between the
state and the grantees which cannot be impaired by conferring a like franchise

upon another corporation or person without making compensation for the impair-

ment or destruction of the franchise previously granted ;** although as elsewhere
seen the privilege first granted may be appropriated for public use in the exercise

of the right of eminent domain.*' The same constitutional principle protects

exclusive grants of the right to occupy the streets of a city for railway purposes,

assuming the grant to have been valid in the first instance.™ So if a corporation

be chartered by a state with power to construct and maintain a turnpike, to erect

toll-gates, and to collect tolls from travelers, or to improve a navigation and to

collect tolls from persons using the navigation so improved, such a franchise is

protected by the federal constitution as so interpreted ; but always subject to the

power of the state or of the United States in case of a navigation to take for

public use its franchises and property under the power of eminent domain upon
rendering just compensation.^^ The same constitutional principle operates to

protect grants of franchises, commonly called "licenses," made by municipal

corporations under authority granted by the legislature in their charters or

stock Landing, etc., Co., 16 Wall. (U. S.) 'NewYork.— Benson i;. New York, 10 Barb.

36, 21 L. ed. 394. 223; Costar v. Brush, 25 Wend. 628; Tyack
45. Enfield Toll Bridge Co. v. Hartford, v. Brumley, 1 Barb. Ch. 519 [modifying 4

etc., R. Co., 17 Conn. 40, 42 Am. Dec. 716. Edw. 258]. Compare St. Louis v. St. Louis

46. Chenango Bridge Co. v. Binghamton Gas Light Co., 5 Mo. App. 484 [reversed on

Bridge Co., 3 Wall. (U. S.) 51, 18 L. ed. 137; appeal, 70 Mo. 69] ; St. Clair County Tuni-

Passaic, etc., Rivers Bridge v. Hoboken Land, pilce Co. v. Illinois, 96 U. S. 63, 24 L. ed.

etc., Co., 1 Wall. (U. S.) 116, 17 L. ed. 571. 651.

See also Des Moines St. R. Co. v. Des Moines United States.—St. Tammany Water Works
Broad Gauge St. R. Co., 73 Iowa 513, 33 Co. v. New Orleans Water Works Co., 120

N. W. 610, 35 N. W. 602. U. S. 64, 7 S. Ct. 405, 30 L. ed. 563 [affirm-

47. Costar v. Brush, 25 Wend. (N. Y.) ing 14 Fed. 194]; Louisville Gas Co. v. Citi-

628. zens' Gas-Light Co., 115 U. S. 683, 6 S. Ct.

48. Ca?iforTO(i.— California State Tel. Co. 265, 29 L. ed. 510; New Orleans Gas-Light Co.

V. Alta Tel. Co., 22 Cal. 398. v. Louisiana Light, etc.. Producing, etc., Co.,

Con«ec«icM*.—Citizens' Water Co. V. Bridge- 115 U. S. 650, 6 S. Ct. 252, 29 L. ed. 516;

port Hydraulic Co., 55 Conn. 1, 10 Atl. 170; Chenango Bridge Co. v. Binghamton Bridge

Enfield Toll Bridge Co. v. Hartford, etc., R. Co., 3 Wall. 51, 18 L. ed. 137; Passaic, etc.,

Co., 17 Conn. 40, 42 Am. Dec. 716. Rivers Bridge v. Hoboken Land, etc., Co., 1

Maine.— State v. Noyes, 47 Me. 189. Wall. 116, 17 L. ed. 571.

Mississippi.— Aberdeen Female Academy v. 49. See infra, I, I, 22.

Aberdeen, 13 Sm. & M. 545; Aberdeen «. 50. Boston, etc., R. Corp. 1'. Salem, etc.,

Saunderson, 8 Sm. & M. 663; Townsend «. R. Co., 2 Gray (Mass.) 1 [doctrine recog-

Blewett, 5 How. 503. nieed and this case cited in Pearsall v. Great

NeiD Hampshire.— Piseataqua Bridge v. Northern R. Co., 161 U. S. 646, 663, 16 S. Ct.

New Hampshire Bridge, 7 N. H. 35. 705, 40 L. ed. 838].

New Jersey.— Raritan, etc., R. Co. v. Dela- 51. Monongahela Nav. Co. v. IT. S., 148

ware, etc., Canal Co., 18 N. J. Eq. 546. U. S. 312, 13 S. Ct. 622, 37 L. ed. 463.
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governing statutes.^^ IsTor is the grant of a franchise any the less protected by
the contract clause of the federal constitution because extended to the adventurers

who organized the corporation or to the corporation itself by a general enabling

statute, the provisions of which they voluntarily accepted by reorganizing a cor-

poration thereunder, or in case of a corporation already organized by acting there-

under, than in the case of a corporation created by, or organized under, a special

charter.^^

c. Grant Not Expressly Declared to Be Exclusive Does Not Prevent Grants of

Similar Franchises— (i) In General. The settled rule for the interpretation

of charters and grants of privileges to corporations that the grant is to be strictly

construed in favor of the public and against the grantees °^ has resulted in the

conclusion that the grant of a franchise to a corporation is not to be construed as

exclusive, unless it is so declared in express language or by necessary implication,

so as to disable the legislature from making a similar grant to another corpora-

tion, although the second grant will operate to render the first valueless.^^ When
therefore the legislature has granted to a corporation the franchise of building

and maintaining a toll-bridge across a stream, but has not in terms made the

privilege exclusive, it may grant a subsequent franchise to another corporation

to build and maintain another bridge across the same stream near the former bridge,

although the necessary effect of the second bridge will be to diminish the revenues

53. Indiana,— Indianapolis v. Consumers'
Gas Trust Co., 140 Ind. 107, 39 N. E. 433,

49 Am. St. Hep. 183, 27 L. R. A. 514.

Iowa.— Burlington v. Burlington St. R.
Co., 49 Iowa 144, 31 Am. Rep. 145.

Louisiana.— East Louisiana R. Co. v. New
Orleans, 46 La. Ann. 526, 15 So. 157; Conery
V. New Orleans Water Works Co., 41 La.
Ann. 910, 7 So. 8; New Orleans v. Great
Southern Telephone, etc., Co., 40 La. Ann.
41, 3 So. 533, 8 Am. St. Rep. 502.

Missouri.— State v. Corrigan Consol. St.

R. Co., 85 Mo. 263, 55 Am. Rep. 361.

'New Jersey.— Hudson Telephone Co. v.

Jersey City, 49 N. J. L. 303, 8 Atl. 123, 60
Am. Rep. 619, designation of places to plant
telephone poles in a public street not rev-

ocable.

New York.— New York v. Second Ave. R.
Co., 32 N. Y. 261.

XJnited States.—St. Louis v. Western Union
Tel. Co., 148 U. S. 92, 13 S. Ct. 485, 37 L. ed.

380; Sioux City St. R. Co. v. Sioux City,

138 U. S. 98, 11 S. Ct. 226, 34 L. ed. 898;
New Orleans Water Works Co. v. Rivers,
115 U. S. 674, 6 S. Ct. 273, 29 L. ed. 525;
New Orleans Gas Light Co. v. Louisiana
Light, etc., Producing, etc., Co., 115 U. S.

650, 6 S. Ct. 252, 29 L. ed. 516; New Or-
leans, ete.^R. Co. v. Delamore, 114 U. S. 501,
5 S. Ct. 1009, 29 L. ed. 244; Greenwood v.

Union Freight Co., 105 U. S. 13, 26 L. ed.

961; Wright V. Nagle, 101 U. S. 791, 25
L. ed. 921; Richmond, etc., R. Co. v. Rich-
mond, 96 U. S. 521, 24 L. ed. 734; Shields v.

Ohio, 95 U. S. 319, 24 L. ed. 357; New Jer-

sey V. Yard, 95 U. S. 104, 24 L. ed. 352; Chi-
cago V. Sheldon, 9 Wall. 50, 19 L. ed. 594;
Baltimore Trust, etc., Co. v. Baltimore, 64
Fed. 153; Citizens' St. R. Co. 1). Memphis,
B3 Fed. 715; Coast Line R. Co. v. Savannah,
30 Fed. 646; Saginaw Gas-Light Co. v. Sag-
inaw, 28 Fed. 529.

53. Chicago, etc., R. Co. v. Cutts, 94 U. S.

155, 24 L. ed. 94; Miller v. New York, 15

Wall. (U. S.) 478, 21 L. ed. 98; Capital
City Gaslight Co. v. Des Moines, 72 Fed.
829.

54. Chillicothe Bank v. Chillicothe, 7 Ohio,
Pt. II, 31, 30 Am. Dee. 185; Roanoke Gas
Co. V. Roanoke, 88 Va. 810, 14 S. E. 665;
Richmond, etc., R. Co. v. Richmond, 26 Gratt.

(Va.) 83; Pearsall v. Great Northern R. Co.,

161 U. M. 646, 16 S. Ct. 705, 40 L. ed. 838;
Pennsylvania R. Co. v. Miller, 132 U. S. 75,

10 S. Ct. 34, 33 L. ed. 267; Northwestern
Fertilizing Co. v. Hyde Park, 97 U. S. 659,
24 L. ed. 1036; Washington, etc.. Turnpike
Co. V. Maryland, 3 Wall. (U. S.) 210, 18

L. ed. 180; Charles River Bridge v. Warren
Bridge, 11 Pet. (U. S.) 420, 9 L. ed. 773, 938;
Providence Bank v. Billings, 4 Pet. (U. S.)

514, 7 L. ed. 939.

55. Alabama.— Dyer v. Tuskaloosa Bridge
Co., 2 Port. 296, 27 Am. Dec. 655.

Connecticut.— Salem, etc.. Turnpike Co. v.

Lyme, 18 Conn. 451. Compare Enfield Toll
Bridge Co. v. Connecticut River Co., 7 Conn.
28.

Georgia.— Shorter v. Smith, 9 Ga. 517^

Illifois.— East St. Louis Connecting R.
Co. V. East St. Louis Union R. Co., 108 111.

265; Illinois, etc.. Canal v. Chicago, etc., R.

Co., 14 111. 314.

Indiana.— Indianapolis Cable St. R. Co. v.

Citizens' St. R. Co., 127 Ind. 369, 24 N. E.
1054, 8 L. R. A. 539; Lafayette Plank-Road
Co. V. New Albany, etc., R. Co., 13 Ind. 90,
74 Am. Dec. 246; Newcastle, etc., R. Co. v.

Peru, etc., R. Co., 3 Ind. 464; Bush v. Peru
Bridge Co., 3 Ind. 21.

Kentucky.—Piatt v. Covington, etc.. Bridge
Co., 8 Bush 31; Richmond, etc.. Turnpike
Road V. Rogers, 1 Duv. 135.

Maryland.—Baltimore, etc., R. Co. v. State,
45 Md. 596.,
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derived from the former.^* "Where in like manner the legislature of 3. state grants
to a corporation the franchise of maintaining a bridge across , a stream, but with-
out making the privilege in express terms exclusive, a subsequent grant to another
corporation of the privilege of maintaining a ferry is not prohibited by the con-
stitutional provision under consideration.^" So the grant of a ferry franchise con-
taining no words making it an exclusive privilege does not restrain the legislature

from making a subsequent grant to another grantee of the franchise of maintain-
ing a bridge near the ferry.^ So a grant by the legislature or by a municipal
corporation acting under authority derived from the legislature of the franchise
of laying a railway track and maintaining a passenger railway upon a street of a
city does not preclude the state or the municipal corporation from granting to
anotheV company the right to lay another track for the same purpose upon the
same street.^' Such a grant, not being by intendment of law exclusive, the com-
pany receiving it cannot have an injunction to restrain another company from

,
laying another track upon the same street; but if the act of the second company
amounts to a public nuisance it is for the public and not for the former company
to redress the injury.^ So where the legislature granted a charter to a com-
pany to construct a canal through the valley of a stream and to take the profits

of it, without any provision against the exercise of the power to charter other rival

companies, the legislature was not prohibited from granting a charter to a com-
pany to construct a railroad through the same valley, although it might afford

the same public accommodation as the canal and impair or annihilate its profits.**

(11) CONSTRTJCTION OF CONFLIOTING QrANTS WiTH REFERENCE TO TsiS
Principle. The underlying basis of this principle of constitutional law being
that nothing is to be taken in a public grant against the public which is not

Mississippi.— Collins v. Sherman, 31 Miss.

679.

New Hampshire.— Piscataqua Bridge v.

New Hampshire Bridge, 7 N. H. 35.

Nev> Jersey.— Delaware River Bridge 1'.

Trenton City Bridge Co., 13 N. J. Eq. 46.

New York.— In re Brooklyn, 143 N. Y. 596,

38 N. E. 983, 62 N. Y. St. 809, 26 L. R. A.
270; Ft. Plain Bridge Co. v. Smith, 30 N. Y.

44; New York, etc., R. Co. v. Forty-Second

St., etc., R. Co., 50 Barb. 285, 26 How. Pr.

68 [affirmed in 50 Barb. 309, 32 How. Pr.

481] ; Brooklyn City, etc., R. Co. v. Coney
Island, etc., R. Co., 35 Barb. 364; Troy, etc.,

R. Co. V. Northern Turnpike Co., 16 Barb.

100; In re Hamilton Ave., 14 Barb. 405;
Oswego Falls Bridge Co. v. Fish, 1 Barb. Ch.

547; Mohawk Bridge Co. v. Utica, etc., R.
Co., 6 Paige 554.

Tennessee.— Hydes Ferry Turnpike Co. i\

Davidson County, 91 Tenn. 291, 18 S. W.
626.

Texas.— Ft. Worth St. R. Co. v. Rosedale
St. R. Co., 68 Tex. 169, 4 S. W. 534; Gulf
City St. R. Co. V. Galveston City R. Co., 05
Tex. 502.

Vermont.— White River Turnpike Co. V.

Vermont Cent. R. Co., 21 Vt. 590.

Virginia.— Tuckahoe Canal Co. v. Tucka-
hoe, etc., R. Co., 11 Leigh 42, 36 Am. Deo.

374.

United States.— Pearsall !'. Great North-
ern R. Co., 161 U. S. 646, 16 S. Ct. 705, 40
L. ed. 838 ; Pennsylvania R. Co. v. Miller, 132

U. S. 75, 10 S. Ct. 34, 33 L. ed. 267; Wash-
ington, etc.. Turnpike Co. r. Maryland, 3
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Wall. 210, 18 L. ed. 180; East Hartford v.

Hartford Bridge Co., 10 How. 511, 541, 13

L. ed. 518, 531 [affirming 17 Conn. 79]-,

Charles River Bridge v. Warren Bridge, 11

Pet. 420, 9 L. ed. 773, 938; Providence Bank
V. Billings, 4 Pet. 514, 7 L. ed. 939; Citi-

zens' St. R. Co. V. Jones, 34 Fed. 579;
Stein V. Bienville Water Supply Co., 34 Fed.
145.

England.— Hopkins v. Great Northern R.
Co., 2 Q. B. D. 224, 46 L. J. Q. B. 265, 36
L. T. Rep. N. S. 898 [overruling Reg. v.

Cambrian R. Co., L. R. 6 Q. B. 422, 40 L. J.

Q. B. 169, 25 L. T. Rep. N. S. 84, 19 Wkly.
Rep. 1138].

56. Charles River Bridge v. Warren
Bridge, 11 Pet. (U. S.) 420, 9 L. ed. 773,

938 [affirming 7 Pick. (Mass.) 344].

57. Hartford Bridge Co. v. Union Ferry
Co., 29 Conn. 210.

58. Hydes Ferry Turnpike Co. v. David-
son County, 91 Tenn. 291, 18 S. W. 626.

59. Indianapolis Cable St. R. Co. v. Citi-

zens' St. R. Co., 127 Ind. 369, 24 N. E. 1054,

8 L. R. A. 539; New York, etc., R. Co. v.

Forty-Second St. R. Co., 50 Barb. (N. Y.)

285, 26 How. Pr. (N. Y.) 68: Sixth Ave. R.
Co. V. Kerr, 45 Barb. (N. Y.) 138; Ft. Worth
St. R. Co. V. Rosedale St. R. Co., 68 Tex.
169, 4 S. W. 534; Gulf City St. R. Co. v. Gal-
veston City R. Co., 65 Tex. 502 ; Citizens' St.

R. Co. V. Jones, 34 Fed. 579.

60. Brooklyn City, etc., R. Co. v. Coney
Island, etc., R. Co., 35 Barb. (N. Y.) 364.

61. Tuckahoe Canal Co. v. Tuckahoe, etc.,

R. Co., 11 Leigh (Va.) 43, 36 Am. Dec. 374.
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expressly granted,'^ it follows that whenever the legislature does.grfiiit a privi-

lege in exclusive language and makes a subsequent grant, arid the former grantee
challenges the subsequent grant as an infringement of its exclusive privilege, the
question whether it is an infringement will in every doubtful case be resolved in

favor of the public right and consequently in favor of the second grantee.^' Con-
trary to early decisions in Connecticut ^ it is now settled, so far as the highest

federal judicial authority and the great weight of opinion in the state judicatories

can settle it, that a grant by the legislature to a corporation of an exclusive privi-

lege of maintaining a toll-bridge over a given stream between certain defined
limits is not impaired by the subsequent grant by the legislature to a corporation

of the right to erect a railroad bridge over the same stream near the toll-bridge.^'

So if the charter of a toll-bridge company prohibits the establishment of a ferry

within a certain distance from the toll-bridge, the building of a railroad bridge
within that distance is no infringement of the chartered rights of the toll-bridge

company.** So if the legislature has granted an exclusive right to maintain a
ferry within certain limits this does not disable it from granting a right to erect

and maintain a toll-bridge within the same limits, without compensation to the

ferry company, if the locus in quo of the ferry company is not taken.*'' So a

grant of the exclusive right to supply a city with water from a certain creek is

not impaired by a subsequent grant to others of a right to supply water to the
<jity from other sources.** So a similar grant with authority to appropriate water
from a designated pond, saving the rights of mill-owners, etc., does not give to

the grantee company the exclusive right to such waters, and the legislature

does not impair the grant by chartering another water company, and authorizing

it to supply the same city from the same sources, it not appearing that the water
is insufficient for the needs of both companies.*' On the same principle a statute

empowering a railroad company to construct a branch road has been construed as

not creating a contract prohibiting a state from authorizing the construction of

another railroad between the places connected by the branch road.™ It is only
where the grant of the second franchise is tantamount to a taking of the first

that the two are deemed to be conflicting, and not where the use of the second
merely diminishes the emoluments derived from the use of the first.'^ So an

62. See supra, I, I, 17, c, (l). Holyoke Water Power Co., 104 Mass. 446, 6

63. Connecticut.— Hartford Bridge Co. i.'. Am. Rep. 247.

TJnion Ferry Co., 29 Conn. 210. Nevada.— Jjoke v. Virginia, etc., R. Co., 7

Georgia.— Savannah, etc., R. Co. v. Coast- Nev. 294.

Line R. Co., 49 Ga. 202. 'New Jersey.— Passaic, etc.. Rivers Bridge
Maryland.— Washington, etc., Turnpike Co. v. Hoboken Land, etc., Co., 13 N. J. Bq.

Road Co. V. Baltimore, etc., R. Co., 10 Gill 81, 503 [affirmed in 1 Wall. {U. S.) 116, 17

& J. 392. L. ed. 571].

New York.— Brooklyn Citv, etc., R. Co. !'. Ne-w York.— Thompson v. New York, etc.,

Coney Island, etc., R. Co.," 35 Barb. 364; R. Co., 3 Sandf. Ch. 625.

Oswego Falls Bridge Co. v. Fish, 1 Barb. Ch. North Carolina.— McRee v. Wilmington,
547 ; Mohawk Bridge Co. v. Utica, etc., R. etc., R. Co., 47 N. C. 186.

Co., 6 Paige 554; McLaren v. Pennington, 1 Vermont.— White River Turnpike Co. v.

Paige 102; Thompson v. New York, etc., R. Vermont Cent. R. Co., 21 Vt. 590, in which
Co., 3 Sandf. Ch. 625. case the legislative grant did not purport to

Vermont.— White River Turnpike Co. v. create an exclusive right.

Vermont Cent. R. Co., 21 Vt. 590. 66.. Mohawk Bridge Co. v. Utica, etc., R._
Virginia.— Tuekahoe Canal Co. v. Tucka- Co., 6 Paige (N. Y. ) 554.

lioe, etc., R. Co., 11 Leigh 43, 36 Am. Dec. 67. Piscataqua Bridge v. New Hampshire
374. Bridge, 7 N. H. 35.

United States.— Charles River Bridge t\ 68. Stein v. Bienville Water Supply Co.,

Warren Bridge, 11 Pet. 420, 9 L. ed. 773, 938 34 Fed. 145.

[affirming 7 Pick. (Mass.) 344]. 69. Rockland Water Co. v. Camden, etc.,

64. Enfield Toll Bridge Co. v. Hartford, Water Co., 80 Me. 544, 15 Atl. 785, 1 L. R. A.
etc., R. Co., 17 Conn. 40, 42 Am. Dec. 716, 388.

17 Conn. 454, 44 Am. Dec. 556. See also the 70. Baltimore, etc., R. Co. v. State, 45 Md.
wretched case of Raritan, etc., R. Co. v. Dela- 596.

-ware, etc.. Canal Co., 18 N. J. Eq. 546. 71. In re Hamilton Ave., 14 Barb. (N. Y.)
65. Massachusetts.— Inland Fisheries v. 405.
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exclusive franchise for transporting passengers and freight by railway across the
state of New Jersey, between the cities of J^ew York and Philadelphia, was not
violated by the incorporation of a railroad company to construct a railroad across
the state from Camden to the sea, or by the incorporation of a railroad company
to construct a railroad from Earitan bay to Cape island ; although these roads
might be so connected as to form, with the aid of steamboats, a continuous line

which by possibility might be used for the transportation of passengers and mer-
chandise across the state between New York and Philadelphia. The same grant
was construed as operating to protect merely the through business between New
York and Philadelphia, and not the business between the intermediate places, and
through any and every part of the route between those cities.'' So an exclusive

right to light a city with gas for thirty years is not " impaired," in the sense of
the constitutional provision under consideration, by a subsequent contract between
the city and another company to light the streets of the city with electricity.''

So an exclusive right granted to a corporation, at a time when the underground
cable as a means of propelling railway cars had not been invented, to operate

horse railways upon the streets of a city, does not restrain the subsequent grant

of a franchise of operating a cable railway.'^ So an exclusive right to construct

and operate a horse railway in a city is not impaired by the construction of a rail-

way in the same city to be operated by steam.'^

18. Statutes Granting Corporate Powers and Privileges May Be Valid in Part

AND Void in Part. It is a principle of constitutional law that a statute may be

valid in part and void in part. If a provision which is not obnoxious to any con-

stitutional objection is found, even in the same section, with another provision

which is repugnant to the constitution, the provision which is in itself valid must
be sustained, unless the two are so united that it must be presumed that the legis-

lature would not have adopted the one without the other.'^ An appropriate case

for the application of this principle arises where the objects of the statute which
are held to be unconstitutional and those parts of it which are valid are wholly

independent of each other, so that the latter may be carried into effect without

reference to the former." When the parts of a statute are so mutually connected

and dependent, as conditions, considerations, or compensations for each other, as

to warrant a belief that the legislature intended them as a whole, and that if all

72. Delaware, etc., Canal Co. v. Camden, Rood v. McCargar, 49 Cal. 117; Mills v.

etc., R. Co., 16 N. J. Eq. 321. Sargent, 36 Cal. 379; French v. Teschemaker,
73. Saginaw Gas Light Co. v. Saginaw, 28 24 Cal. 518; Robinson v. Bidwell, 22 Cal.

Fed. 529. 379; Lathrop v. Mills, 19 Cal. 513; People v.

74. Omaha Horse R. Co. v. Cable Tramway Hill, 7 Cal. 97.

Co., 30 Fed. 3^4, holding that the fact that Colorado.— People v. Jobs, 7 Colo. 475,

plaintifiF's charter prohibited " the running of 589, 4 Pac. 798, 1124; Gunnison County
locomotives or cars propelled by steam," or Com'rs v. Owen, 7 Colo. 467, 4 Pac. 795;
the running upon plaintifif's railway of the Tripp v. Overocker, 7 Colo. 72, 1 Pac. 695.

cars of any other railway company, did not Illinois.— Nelson v. People, 33 111. 390.

have the effect of granting to plaintiff a Indiana.— McCulloch u. State, 11 Ind. 424.

monopoly of every form of street railway Iowa.— Santo v. State, 2 Iowa 165.

transportation, except that of cars drawn by Massachusetts.— Fisher v. McGirr, 1 Gray
engines. See also Des Moines St. R. Co. v. 1, 61 Am. Dec. 381.

Des Moines Broad-Gauge St. R. Co., 73 Iowa Mississippi.—Campbell v. Mississippi Union
513, 524, 33 N. W. 610, 35 N. W. 602, supple- Bank, 6 How. 625.
mental opinion. Missouri.— State v. Clarke, 54 Mo. 17, 14

75. Denver, etc., R. Co. V. Denver City R. Am. Rep. 471; St. Louis v. St. Louis R. Co.,

Co., 2 Colo. 673. 14 Mo. App. 221.

76. Ex p. Fraser, 54 Cal. 94; People v. New York.— Harris v. Niagara County,
Nally, 49 Cal. 478; Robinson v. Bidwell, 22 33 Hun 279; Matter of De Vaucene, 31 How.
Cal. 379; Com. v. Hitohings, 5 Gray (Mass.) Pr. 289.

482. Ohio.— State v. Perry County, 5 Ohio St.

77. Alabama.—South, etc., Alabama R. Co. 497 ; Columbus Exch. Bank v. Hines, 3 Ohio
V. Morris, 65 Ala. 193; Mobile, etc., R. Co. St. 1.

V. State, 29 Ala. 573. Rhode Island.— State v. Snow, 3 R. I. 64;
California.— Ea: p. Fraser, 54 Cal. 94; State v. Copeland, 3 R. I. 33.

[I. I. 17, e. (n)]
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could not be carried into effect the legislature would not have passed the residue,

independently, if some parts are unconstitutional and void, all the provisions,

which are thus dependent, conditional, or connected, must fall with them.''^ It

has already been seen that if a part of a statute is not expressed in the title, and

such part is severable from the rest, it may be declared void and the rest allowed

to stand, under a constitutional provision that an act shall contain but one subject,

which shall be expressed in its title.''' So if we refer to some of the principles

discussed in a preceding subdivision in regard to the restraints upon the enacting

of laws, we shall find that where it is ascertained from the journals of the two
houses of the legislature that a particular amendment to a bill was not passed in

conformity with the requirements of the constitution, but that the bill without

the amendment was passed, the courts may, it has been held, sever the amend-
ment from the bill and declare the amendment void and the rest of the law valid.^

A general act authorizing the formation of corporations may, like any other

statute, be valid in part although void in part. For instance, although a statute

authorizing the creation of rafting or boom companies may be invalid in so far as-

it gives a corporation the right to take exclusive possession of a navigable stream

and bar the rights of all others therein, yet in so far as it merely provides for the

formation of corporations with the power to make contracts it is constitutional

and valid.*^ By analogy to the rule that a statute may be valid in part and void

in part, it has been held that an order of court made in pursuance of such a legis-

lative authorization, organizing a corporation for the purpose provided by a gen-

eral law, is valid to the extent of the provisions of that law, and void only so far

as it confers powers or privileges in excess of those authorized by the statute.^

As an illustration of the principle it has been held that a portion of a section of

a general statute regulating the incorporation of cities, which prescribes the form
of judgment to be rendered on appeal, may be judicially stricken out as uncon-
stitutional, without impairing the rest or without impairing the rights of suitors.^^

Applying this principle, it has been held that a statute imposing a tax on tele-

graphic messages being invalid as to interstate messages the whole statute must fall.^

19, Estoppel to Question of Constitutionality of Act Creating Corporation.

On the principle elsewhere considered, that a party who contracts with a corpora-

tion as such thereby estops himself from thereafter questioning the validity of the

existence of the corporation, and that a similar estoppel arises against the corpo-

ration itself, preventing it from setting up its own non-existence as a defense to

actions to enforce obligations which it has assumed to make in a corporate char-

acter, it must follow on the one hand that a party who has borrowed money of a
banking corporation cannot, when sued by the corporation to recover it according
to the contract, be permitted dishonestly to set up that the act creating the corpo-

ration was passed in violation of the constitution of the state.^'

20. Doctrine That Unconstitutional Law May Operate as Legislative License.

United States.— Hamilton Bank v. Duii- Wisconsin.— Slauson v. Eacine, 13 Wis.
ley, 2 Pet. 492, 7 L. ed. 496; Duer v. Small, 398.

7 Fed. Cas. No. 4,116, 4 Blatchf. 263. 79. 1 Thompson Corp. § 625; People v.

78. California.— San Francisco v. Spring Hall, 8 Colo. 485, 9 Pae. 34. See also supra,
Valley Water Works, 48 Cal. 493. I, I, 14, i.

Illinois.— Hinze v. People, 92 111. 406. 80. Berry v. Baltimore, etc., E. Co., 41 Md.
Massachusetts.— Com. v. Pomeroy, 5 Gray 446, 20 Am. Eep. 69.

486 note; Com. v. Hitchings, 5 Gray 482; 81. Ame^ v. Port Huron Log Driving, etc..

Com. V. Clapp, 5 Gray 97 ; Warren v. Charles- Co., 6 Mich. 266, where the court does not
town, 2 Gray 84. decide that the statute is void even in the

Michigan.— Campau v. Detroit, 14 Mich. particular case.

276. 82. 1 Thompson Corp. § 659.

Mimiesota.— O'Brien v. Krenz, 36 Minn. 83. Allen v. Silvers, 22 Ind. 491.
136, 30 N. W. 458. 84. Western Union Tel. Co. v. State, 62
Ofcio.— State v. Pugh, 43 Ohio St. 98, 1 Tex. 630.

N. E. 439. 85. Snyder v. State Bank, 1 HI. 122. For
West Virginia.— Eckhart v. State, 5 W. Va. a case which sanctioned a dishonest violation

515. of this principle see Green v. Graves, 1

[I, I, 20]
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A decision in favor of a lottery— which decisions in former times were always
subject to suspicion— was to the effect that a statute incorporating a lottery com-
pany, although passed in violation of the constitution, might operate as legislative

license to carry on a lottery, so as to estop the state from punishing the incorpo-

rators for carrying it on ; that is to say, might operate as a license to violate

the constitution.^'

21. Charters Kxempting Corporations From General Laws. A constitutional

provision empowering the legislature to grant "such charters of incorporation as

they may deem expedient for the public good " has been held not to empower
them to grant a charter of incorporation exempting the corporation from the
usury laws of the state, by authorizing it to issue its mortgage bonds, bearing

a higher rate of interest than that lixed by the general law.''

22. Governmental Rights Which Legislature Cannot Bargain Away. There
are moreover rights of so high a nature— rights which concern the power of the

people to carry on a free and wholesome government, and to provide the means
for so doing— that the legislature cannot bargain them away to private corpora-

tions or to individuals, so as to preclude future legislatures from regaining them.
In this category is the police power, which concerns the right of the legislature

to enact wholesome laws to promote the public safety, the public health, and the

public morals ;
^ the power of eminent domain, which enables the legislature to

condemn private property, including the property and franchises of corporations

for public uses upon the payment of just compensation;^' and the taxing power
which concerns the very right of the state to exist, the right of the legislature

to lay and collect taxes for the purpose of carrying on the government, in pur-

suance of which the franchises of corporations may be taxed as other property,

unless the state has entered into an express stipulation not to tax them.'"

Dougl. (Mich.) 351. For another like case

liolding that a foreclosure of a mortgage
could not be had to secure an obligation given

to a bank which had been incorporated under
an unconstitutional statute see Hurlbut r.

Britain, 2 Dougl. (Mich.) 191. For a case

where a circuit court of the United States

felt itself obliged to follow this miserable

state doctrine see Nessmith v. Shelden,

18 Fed. Cas. No. 10,125, 4 McLean 375.

This decision was aflBrmed as to the point

that it was the duty of the federal to follow

the state court, by the supreme court of the

United States, on a certificate of division,

sxib nom. Nesmith v. Sheldon, 7 How. (U. S.)

812, 12 L. ed. 925. Compare Gifford v. Liv-

ingston, 2 Den. (N. Y.) 380 (this case dif-

fers from the next on the ground that the

act was constitutional
) ; De Bow v. People, 1

Den. (N. Y.) 9.

86. Brent v. State, 43 Ala. 297.

87. McKinney v. Memphis Overtoil Hotel
Co., 12 Heisk. (Tenn.) 104.

88. New Orleans Gas Light Co. v. Louisi-

ana Light, etc., Co., 115 U. S. 650, 6 S. Ct.

252, 29 L. ed. 516; Butchers' Union Slaugh-
ter-House, etc., Co. V. Crescent City Live-

stock Landing, etc., Co., Ill U. S. 746, 4

S. Ct. 652, 28 L. ed. 585.

89. Cooley Const. Lim. (3ded.) 525; Hyde
Park V. Oakwoods Cemetery Assoc, 119 111.

141, 7 N. E. 627.

90. Alabama.— Mobile v. Stonewall Ins.

'Co., 53 Ala. 570; Judson v. State, Minor 150.

Connecticut.— Coite v. Savings Soc, 32
tConn. 173.

[I. I, 20]

Mississippi.— Reed v. Beall, 42 Miss. 472
[citing Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629].

Missouri.— Washington University v.

Rowse, 42 Mo. 308.

United States.— West River Bridge Co. v.

Dix, 6 How. 507, 12 L. ed. 535; Planters'
Bank v. Sharp, 6 How. 301, 12 L. ed. 447.

Qualifications of doctrine.— The supreme
court of the United States at a comparatively
early day held that the legislature can relin-

quish to a corporation the right of levying
taxes upon its property, so as to disable fu-

ture legislatures from exercising the power.
Chenango Bridge Co. v. Binghamton Bridge
Co., 3 Wall. (U. S.) 51. 18 L. ed. 137; Jeffer-

son Branch Bank v. Skelley, 1 Black (U. S.)

436, 17 L. ed. 173; Providence Bank v. Bill-

ings, 4 Pet. (U. S.) 514, 7 L. ed. 939. But
these decisions have been a source of great
regret on the part of some of the judges of

the same court, and they have been re-

strained by applying the principle of inter-

pretation that before it can be adjudged that
the right of taxation has been surrendered it

must be shown by clear, unambiguous lan-

guage, which will admit of no reasbnable con-

struction consistent with the reservation of

the power, and that if a doubt arises as to
the intention of the legislature to, grant or
to reserve the power, that doubt must be re-

solved in favor of the state. Memphis v.

Union, etc.. Bank, 91 Tenn. 546, 19 S. W.
758; Herrick v. Randolph, 13 Vt. 525;
Minot V. Philadelphia, etc., R. Co., 18 Wall.
(U. S.) 206, 21 L. ed. 888. Another qual-
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J. Creation by Special Charter— l. Can Be Created Only by Sovereign

Power— a. Rule Stated. Corporations can be created only by or under author-

ity of an act of the legislature.'^ They cannot be constituted by a mere agree-

ment of the parties,'^ and companies so constituted, however numerous, are, as

respects the rights of third persons, regarded as mere partnerships.*'

b. Power Cannot Be Delegated. This power cannot be delegated to another

corporation or to an individual ;
^ but it can be and has been devolved on the

judicial courts ^ and upon ministerial officers of the state acting in pursuance of

general laws,°^ and has been and constantly is devolved by congress upon the

territories, and is constantly exercised as an incident of the general legislative

power conferred on the territories in their enabling acts.''' Nor is this deemed a

delegation of legislative power. In like manner, under the statutes of many
states, subordinate administrative boards have received from the legislature the

})ower to grant what have been inaptly called franchises, but what are merely
icenses, such as a license to a turnpike company to collect tolls.''

2. To What Extent Legislative Power of Creating Corporations by Special Acts

Is Exempt From Judicial Review. The power of creating corporations, thus pos-

ification of this constitutional doctrine is

that the right of a corporation to exemption
from taxation is not protected from subse-

quent legislative abrogation where the char-

ter of the corporation, a constitutional pro-

vision, or a general statute of the state

operative when the corporation was created,

reserves the right to alt«r, amend, or repeal

the charters of corporations, which right has
been exercised by abrogating the exemption.
Tomlinson v. Jessup, IS Wall. (U. S.) 454,

21 L. ed. 204 \recognizeA in Pearsall v. Great
Northern E. Co., 161 U. S. 646, 16 S. Ct. 705,

40 L. ed. 838]. See also West Wisconsin R.
Co. V. Trempealeau County, 93 U. S. 595, 23
L. ed. 814 {where the doctrine is conceded) ;

Tucker v. Ferguson, 22 Wall. (U. S.) 527,

22 L. ed. 805. In another decision the same
court speaking through Waite, C. J., has
said :

" No government dependent upon taxa-
tion for support can bargain away its whole
power of taxation, for that would be substan-

tial abdication. All that has been determined
thus far is that, for a consideration, it may,
in the exercise of a reasonable discretion, and
for the public good, surrender a part of its

powers in this particular." The doctrine that
the legislature of a state has the power to
bargain away or to abrogate the taxing power
of the state has met with denials in many
cases.

Alabama.— 'Ex p. Tate, 39 Ala. 254.
Illinois.— East St. Louis v. East St. Louis

Gas Light, etc., Co., 98 111. 415, 38 Am. Kep.
97 (powerful and scathing separate opinion
by Walker, C. J.) ; People v. Soldiers', etc..

Union Home, 95 111. 561 (dissenting opinion
of Walker, C. J.).

Kentucky.— Com. V. Farmers' Bank, 97
Ky. 590, 31 S. W. 1013, 17 Ky. L. Rep. 465,
per Pryor, J., concurring with the within ex-

pression of Miller, J.

Ohio.— Skelly v. Jefferson State Branch
Bank, 9 Ohio St. 606; Sandusky City Bank
V. Wilbor, 7 Ohio St. 481; Matheny v. Golden,
5 Ohio St. 361; Milan, etc.. Plank Road Co.

V. Husted, 3 Ohio St. 578; Toledo Bank v.

Toledo, 1 Ohio St. 622; Knoup v. Piqua State
Branch Bank, 1 Ohio St. 603; Mechanics',

etc., State Branch Bank v. Debolt, 1 Ohio St.

591 ; Debolt v. Ohio L. Ins., etc., Co., 1 Ohio
St. 563.

United States.— New Jersey v. Yard, 95
U. S. 104, 24 L. ed. 352, where Miller, J.,

said :
" The writer of this opinion has al-

ways believed and believes now, that one Leg-
islature of a State has no power to bargain
away the right of any succeeding Legislature

to levy taxes in as full a manner as the Con-
stitution will permit."

91. Franklin Bridge Co. v. Wood, 14 Ga.
80.

92.
93.
94.

Stowe V. Flagg, 72 111. 397.

Wells V. Gates, 18 Barb. (N. Y.) 554.

Black River, etc., R. Co. v. Barnard,
31 Barb. (N. Y.) 258. Compare Geneva Col-

lege Medical Institute v. Patterson, 1 Den.
(N. Y.) 61.

95. Observations in Franklin Bridge Co. v.

Wood, 14 Ga. 80. "

96. Where the legislature has, by a gen-
eral law, prescribed the conditions upon
which a corporation may be created, it is no
objection to the validity of such law that the
ministerial duties, such as the issuing of a
certificate of incorporation, are left to be
performed by some officer, such as the secre-

tary of state, before the incorporation takes
effect. Granby Min., etc., Co. v. Richards,
95 Mo. 106, 8 S. W. 246. See also infra, I,

L, 3.

97. Douglas v. State Bank, 1 Mo. 20; Rid-
dick v. Amelin, 1 Mo. 5. And see supra,
I, G, 2.

That the power of the legislature of the
state to create corporations need not be ex-
pressly granted in the constitution of the
state, but arises by implication from a gen-
eral grant of legislative power see State v.

Simonds, 3 Mo. 414. See also Ruggles v.

Washington County, 3 Mo. 348.
98. Truckee, etc., Road v. Campbell, 44

Cal. 89.

[I, J. 2]
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sessed by the legislatures of the states and territories, and, within its oonstitutional

sphere of action, by the congress of the United States, is obviously a power
which like any other subject of legislative discretion is not siibject to judicial

review,'' except on constitutional grounds. The departments of our national and
state governments being independent of each other it necessarily follows that
each department must give full faith and credit to the acts of the others, and that
it is not competent for a judicial court to investigate the question whether an act
creating a corporation has been fraudulently obtained,' or obtained in conse-
quence of fraudulent or improper practices on the part of some of the members
of the legislature concerned in passing it.^

3. Act of Incorporation Need Not Declare Body to Be Such in Express Words.
It is not necessary to the conclusion that a body exercising corporate powers is in

the rightful exercise of them, that the body should have been declared a corpora-

tion by the legislature in express words.^ As hereafter seen a corporation may
exist by legislative recognition ;

^ and for stronger reasons where there is a statute

conferring on an existing collective body powers which are appropriate to cor-

porations alone, it is a sound conclusion that it makes it a corporation.^ Thus a
grant of lands to individuals by the state, to be possessed and enjoyed by them
in a corporate character, in itself confers upon them a capacity to take and hold
in that character.^ But it is essential to the operation of this rule that the legis-

lature should have attributed to the persons named some of the essential powers
of a corporation.'

4. Special Charters Granted to Certain Individuals Named and " Their Asso-

ciates." It was customary in former times in special acts of incorporation to

describe the grantees of the corporate powers and privileges as certain persons by
name and their " associates " or " associates and successors." The word " associ-

ates " might refer either to those already associated with the persons named or to

those who might come in afterward ; and this being a case of ambiguity in the

charter, parol or other extrinsic evidence might be heard to show who were meant
by the word " associates." *

5. Creation by Reference to Another Act. An act creating a corporation

and conferring upon it all the rights and advantages which in preceding portions

of the same act were conferred upon another corporation named, and further

declaring that all of the provisions, sections, and clauses in the charter of the first-

named company not inconsistent with the particular provisions of the charter of

the second company should be fully extended to the president and directors of the

99^ U. S. Trust Co. v. Brady, 20 Barb. that they shall have the rights, privileges, and
(N. Y. ) 119. franchises of other grantors (Delaware Divi-

1. Clarke v. Brooklyn Bank, 1 Edw. sion Canal Co. v. Com., 50 Pa. St. 399) ; and
(N. Y.) 361. in Dean v. Davis, 51 Cal. 406 (levee dis-

The charter of a railroad company can- trict) ; Blanchard v. Kaull, 44 Cal. 440
not be attacked collaterally for bad faith in (plank-road company, although designated a
obtaining it. Garrett ». Dillsburgh, etc., R. "joint stock company").
Co., 78 Pa. St. 465. 7. Shelton v. Banks, 10 Gray (Mass.) 401

2. Ferguson v. Miners', etc.. Bank, 3 Sneed (resolution of executive council advising that
(Tenn.) 609. a company of artillery be established) ; Neil
3. Denton J7. Jackson, 2 Johns. Ch. (N. Y.) v. Ohio Agricultural, etc.. College, 31 Ohio

320. St. 15 (statute creating Agricultural College,

4. See infra, I, M, 10. with a board of trustees authorized to make
5. Com. V. West Chester K. Co., 3 Grant contracts and maintain actions for its bene-

(Pa.) 200. fit, and to exercise other powers similar to

6. North Hempstead v. Hempstead, 2 Wend. those conferred on bodies corporate) ; State
(N. Y.) 109. V. Davis, 23 Ohio St. 434 (statute " regulat-
Other illustrations of this doctrine will be ing the Commercial College of Cincinnati"),

found in actions relating to the proprietors of 8. Lechmere Bank v. Boynton, 11 Cush.
townships in New Hampshire (Atkinson v. (Mass.) 369. As to the effect of a grant of
Bemis, 11 N. H. 44; Coburn v. Ellenwood, 4 land to a person named and "his associates"
N. H. 99); and to the case of the sale of state see Duncan V. Beard, 2 Nott & M. (S. C.>
canals to individuals under a statute reciting 400.

[I, J. 2]
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latter corporation, is a sufficient charter for such company, in the absence of con-

stitutional restraints upon th,is mode of legislative action.'

6. Legislative Devutions From Rules of Common Law. Corporations originat-

ing according to the rules of the common law must be governed by it in their

mode of organization, in the manner of exercising their powers, and in the use

of the capacities conferred ; and where one claims its origin from such a source,

its rules must be regarded in deciding upon its legal existence. But in the

absence of constitutional restraints the legislature has the power to create a cor-

poration, not only without conforming to such rules, but in disregard of them

;

and where a corporation is thus created, its existence, powers, capacities, and the

mode of exercising them must depend upon the law creating it.'"

7. Acceptance of Charter— a. Necessity of Acceptance. Where a corpora-

tion is created by a special act of legislation, two things must concur in order to

the creation of the artificial body : (1) The granting of a charter by the legisla-

ture. (2) An acceptance of the charter by the corporators."

9. In former times it was not unusual, nor
was it deemed objeotionable, to grant vast

corporate powers in a short act, merely by
referring to and adopting the provisions of

some other incorporating act, and in terms
conferring them on the corporation thus
created. Chenango Bridge Co. v. Binghamp-
ton Bridge Co., 3 Wall. (U. S.) 51, 18 L. ed.

137.

Where the charter of a corporation con-

tains provisions in terms similar to provi-

sions of a general act, and provides that the
corporation shall be subject to such pro-

visions of the general act as are applicable,

the provisions in the charter will be deemed a
substitute for the provisions of the general

act. Briggs v. Cape Cod Ship Canal Co., 137

Mass. 71.

10. Penobscot Boom Corp. v. Lamson, 16

Me. 224, 33 Am. Dec. 656. Character and
purposes of an incorporated institution are

to be gathered solely from its charter. Nich-
olson's Succession, 37 La. Ann. 346.

11. Maine.— Lincoln, etc.. Bank v. Rich-
ardson, 1 Me. 79, 10 Am. Dec. 34.

Massachusetts.— Wright v. Tukey, 3 Cush.
290; Lexington, etc., E. Co. v. Chandler, 13
Mete. 311.

North Carolina.— Durham Fertilizer Co.

V. Clute, 112 N. C. 440, 17 S. E. 419.

South Carolina.— Haslett v. Wortherspoon,
1 Strobh. Eq. 209.

United States.— Dartrfiouth College v.

Woodward, 4 Wheat. 518, 4 L. ed. 629.

England.— London, etc., Tobacco Pipe
Makers Co. v. Woodroife, 7 B. & C. 838, 5
D. & E. 530, 4 L. J. K. B. 0. S. 301, 14
E. C. L. 374.

That in the case of a strictly private corpo-
ration an acceptance is necessary is shown
by the obvious proposition that no man can
be forced into such a corporation without
his consent. Hampshire County v. Franklin,
16 Mass. 76; Ellis v. Marshall, 2 Mass. 269,
3 Am. Dee. 49; Oliver v. Collins, Brownl.
& G. Eep. 100 (applying this doctrine even
to a town) ; Eex v. Larwood, Comb. 315
(same doctrine applied to a town incorpo-
rated by roval charter) ; Bagg's Case, 1 Eolle
384.

Cannot be accepted in part.— A charter
must be accepted or rejected as offered by
the state. It cannot be accepted in so far
as it is not burdensome. Kenton County Ct.

V. Bank Lick Turnpike Co., 10 Bush (Ky.)
529; Lyons v. Orange, etc., K. Co., 32 Md.
18. And so as to the charter granted by
the crown. Eex v. Westwood, 4 B. & C. 781,

10 E. C. L. 799, 7 Bing. 1, 20 B. C. L. 11, 4
Bligh N. S. 213, 5 Eng. Eeprint 76, 2 Dow.
& CI. 21, 6 Eng. Reprint 637, 7 D. & E. 267.
Accepted by what body or constituency.

—

The acceptance of a special act of incorpo-
ration, to be binding must obviously be made
by the corporators named therein, acting in
their constituent capacity; although, unless
the language of the grant imports the con-
trary, the acceptance need not be by all of
them, but may be by a majority who there-
upon become the corporation. McGinty t:

Athol Eeservoir Co., 155 Mass. 183, 29 N. E.
510. After the charter has been accepted an
amendment to it may be accepted by the di-

rectors, if the shareholders acquiesce therein.

Marlborough Mfg. Co. v. Smith, 2 Conn. 579

;

Brown v. Fairmount Gold, etc., Min. Co., 10
Phila. (Pa.) 32, 30 Leg. Int. (Pa.) 124;
Germantown Mut. F. Ins. Co. v. Stokes, 9

Phila. (Pa.) 80, 29 Leg. Int. (Pa.) 100.

Compare Banks v. Judah, 8 Conn. 145;
Blatchford v. Eoss, 54 Barb. (N. Y:) 42, 5
Abb. Pr. N. S. (N. Y.) 434, 37 How. Pr.
(N. Y.) 110. See as to acceptance of amend-
ments of charters infra, I, K, 2 et seq.

Until accepted may be withdrawn.— A
grant made by the state to individuals, of a
charter or of a corporate franchise of any
nature, does not become operative until ac-

cepted in some form. State v. Dawson, 16
Ind. 40; Little v. Bowers, 46 N. J. L. 300.
Until then the protection of the constitution
of the United States as judicially construed
does not extend to it, and it may be modi-
fied or withdrawn by the state.

Georgia.— Central E., etc., Co. v. State, 54
Ga. 401.

Illinois.— Dissenting opinion of Scofield,

J., in Grinnell v. Hoffman, 116 111. 587, 5
N. E. 596, 8 N. E. 788.

Indiana.— State v. Dawson, 16 Ind. 40.

[I. J, 7, a]
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b. How Aeeeptanee Shown. To this it may be added that this acceptance
need not be in any express form, unless the statute so provides, but is generally

evidenced by user thereunder, and is sufficiently shown by proof that the incor-

porating act was passed at the request of the designated directors.'' But it may
take place by the concurrent act in general meeting of seven of the corporators

named in the incorporating act, although one of them does not attend the meet-
ing.*' It is not necessary that the acceptance of the charter should be shown by
the records of the corporation,*J unless the charter in terms requires some express

act of acceptance on the part of the grantees.'V It may be inferred from acts of

the corporators or of the corporation," such as organizing the corporation and
exercising the franchises conferred,"^ expending money in furtherance of the
purposes of the charter without proof of formal organization,'^ or by proving a

notice of a meeting to organize, signed by the incorporators."

Maine.— Lincoln, etc., Bank v. Richard-
son, 1 Me. 79, 10 Am. Dec. .34.

yew Jersey.— State v. Blake, 35 N. J. L.

208.

Tennessee.— State v. Planters' F. & M.
Ins. Co., 95 Tenn. 203, 31 S. W. 992.

Virginia.— Ycaton v. Old Dominion Bank,
21 Gratt. 593.

Wisconsin.— Atty.-Gen. v. Chicago, etc., E.
Co., 35 Wis. 425 (holding that it was quite

competent for the state constitution to have
repealed all laws to the contrary which had
not ripened into contracts under the rule of

Dartmouth College v. Woodward, 4 Wheat.
(U. S.) 518, 4 L. ed. 629) ; Stephens v.

Marshall, 3 Finn. 203, 3 Chandl. 222.

United States.— Pearsall v. Great North-
ern K. Co., 161 U. S. 646, 16 S. Ct. 705, 40
L. ed. 838 [reversing 73 Fed. 933].

See also for analogy Galveston County v.

Tankersley, 39 Tex. 651.

An acceptance after a new constitution has
gone into efiect prohibiting the creation of

corporations by special acts of legislation is

void. State v. Dawson, 16 Ind. 40.

An acceptance by the corporators may be
presumed from a variety of Qircumstances,
such as the exercise of the corporate powers
conferred (Penobscot Boom Corp. v. Lam-
son, 16 Me. 224, 33 Am. Dec. 656 ; Amerisoog-
gin Bridge v. Bragg, 11 N. H. 102; Astor v.

New York Arcade E.. Co., 48 Hun (N. Y.)

562, 1 N. Y. Suppl. 174, 16 N. Y. St. 141) ;

from the mere fact that a charter has been
applied for (Atlanta v. Gate City Gas-Light
Co., 71 Ga. 106) ; or from user of the fran-

chises or powers conferred (Illinois River
R. Co. V. Zimmer, 20 111. 654 [ease of an
amendment] ; Nevpton v. Carbery, 18 Fed. Cas.

No. 10,190, 5 Cranch C. C. 632). In case

01 a grant to an existent corporation, the
principle applies, as in case of individ-

uals, that an acceptance of the grant is

presumed where it is beneficial to the grantee.

Atty.-Gen. ;;. State Bank, Harr. (Mich.) 315
{citing Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629].

Effect of acceptance of charter.—^After the
charter has been accepted, the duties and
liabilities expressed or implied therein at-

tach to the corporators, and they cannot cast

them off without consent of the state.

Goshen, etc.. Turnpike Co. v. Sears, 7 Conn. 86;

Com. v. Worcester Turnpike Corp., 3 Pick.

(Mass.) 327; Riddle v. Proprietors Merrimack
River Locks, etc., 7 Mass. 169, 5 Am. Dec. 35.

By accepting the charter they become bound
by all its provisions, and are estopped from
claiming that some burdensome provision was
thrust into it through fraud, and is hence
void. Bushwick, etc.. Bridge, etc., Co. V.

Ebbets, 3 Edw. (N. Y.) 353.

Meeting to accept charter— Where held.

—

Unless the act of incorporation or some other
governing statute otherwise provides the
meeting of the corporators to accept the
charter and organize the corporation there-

under can be held only in the state by whose
act of legislation the charter is granted, and
any proceeding at such a meeting held out-

side the state will be void. Miller v. Ewor,
27 Me. 509, 46 Am. Dec. 619, opinion by
Shepley, J. [quoted and reaffirmed in Smith
V. Silver Valley Min. Co., 64 Md. 85, 54 Am.
Rep. 760, 20 Atl. 1032]. See also Freeman
V. Machias Water Power, etc., Co., 38 Me.
343. Compare the following cases:

Connecticut.— MeCall v. Bvram Mfg. Co.,

6 Conn. 428.

Maine.— Copp v. Lamb, 12 Me. 312.

Maryland.— Keene v. Van Reuth, 48 Md.
184.

Missouri.— Ohio, etc., R. Co. v. McPher-
son, 35 Mo. 13, 86 Am. Dec. 12.

Vermont.— Arms v. Conant, 36 Vt. 744.

The doctrine applies only to constituent

acts, and does not apply to acts done or au-
thorized by the directors in their capacity of

agents or trustees of the corporation. Smith
V. Silver Valley Min. Co., 64 Md. 85, 20 Atl.

1032, 54 Am. Rep. 760.

12. St. Joseph, etc., R. Co. v. Shambaugh,
106 Mo. 557, 17 S. W. 581.

13. McGinty v. Athol Reservoir Co., 155
Mass. 183, 29 N. E. 510.

14. Russell v. McLellan, 14 Pick. (Mass.)
63.

15. Logan v. McAllister, 2 Del. Ch. 176.

16. Taylor v. Newberne, 55 N. C. 141, 65
Am. Dec. 566.

17. Logan v. McAllister, 2 Del. Ch. 178.

18. McKay v. Beard, 20 S. C. 156.

19. Gleaves v. Brick Church Turnpike Co.,

1 Sneed (Tenn.) 491.

[I. J, 7, b]
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e. Evidence of Non-Aeeeptanee. The presumption of the acceptance of a

charter is rebutted by evidence that no proceedings were ever had under it,

dlthouffh seven years had elapsed since its date.^ A judgment of ouster for non-

laser of corporate franchises is conchisive evidence not impeachable collaterally

that ^he fianchises were not accepted.^'

d Whether Acceptance Question of Law op Fact. The question of the

acceptance of an act of incorporation is a question of fact for a jury,^^ except
where it arises upon the interpretation of a written instrument, as in other

cases.^

e. Conditions Precedent to Acceptance Must Be Fulfilled. If the charter or

other governing statute names certain conditions precedent to be performed by
the coadventurers, then, till these conditions are performed, no act or declaration

of theirs will amount to a valid acceptance of the charter, for the reason that it

cannot be accepted in part and rejected in part.***

8, When Charters Take Effect. It is not necessary that a legislative act grant-

ing franchises to a corporation or to corporations should in form extend the grant
to a person or persons in esse. On the contrary the grant may be extended to

any members of the public possessing the qualifications prescribed in the grant
who will organize the corporation in compliance with the terms of the grant.^

This is illustrated by the every-day occurrence of the organization of corporations

under general laws. Such statutes are merely permissive to the public generally,

and are not in the nature of a grant to particular individuals. But when
particular individuals avail themselves of the privilege thereby extended to the
public, and organize themselves into an association in conformity with the statute,

they become a corporation and the statute becomes their charter.^' Moreover,
when a special charter is granted and the corporation is to be brought into

existence by some future acts of the corporators, the franchises which the charter

grants to the body remain in abeyance until such acts are done ; and when the

corporation is brought into life the franchises attach.^ Eut for the purpose of

saving the rights conferred by the special charter and preventing the implication

of a repeal by a subsequent constitutional prohibition of such charters, it has been
held that where the legislature incorporates a body of adventurers by a special

act the corporation springs into existence ipso facto et eo instanti.^

9. How Legislative Grant Made and Corporation Organized Thereunder. This
subject has almost entirely lost its significance with the disuse of the practice of

creating corporations by special acts, under constitutional prohibitions elsewhere

referred to ; but it may be brieiiy said that the special act generally named com-
missioners to open books and receive subscriptions to the capital stock ; tliat, when
the prescribed amount of capital had been subscribed and the necessary payments
made, the shareholders elected directors, who appointed a president and secretary,

or, in the case of a bank, a cashier ; the performance of which acts completed the
organization and called the artificial being into existence.^' If in the organization

of a corporation all the requirements of a charter are observed, although not in

the order prescribed, the organization is sufficient. Thus where the charter

20. Newton v. Carbery, 18 Fed. Cas. No. 27. Dartmouth College v. Woodward, 4
10,190, 5 Cranch C. C. 632. Wheat. (U. S.) 518, 4 L. ed. 629.

21. Thompson v. New York, etc., E. Co., 28. Little Rock, etc., E. Co. v. Little Rock,
3 Sindf. Ch: (N. Y.) 625. etc., E. Co., 36 Ark. 663.

22'. Hammond v. Straus, 53 Md. 1; 1 Where the charter declares certain persons
Thompson Tr. 1114. named a corporation, this makes it such ab

23. 1 Thompson Tr. 1065. initio, and a subsequent charter requirement
24. Lyons v. Orange, etc., E. Co., 32 Md. as to the election of directors is merely di-

18. rectory. Stoops v. Greensburgh, etc., Plank-
25. Falconer v. Campbell, 8 Fed. Cas. No. Eoad Co., 10 Ind. 47. See also Judah v.

4,620, 2 McLean 195, in substance. American Live Stock Ins. Co., 4 Ind. 333.
26. O'Brien v. Cummings, 13 Mo. App. 29. Falconer v. Campbell, 8 Fed. Cas. No.

197. 4,620, 2 McLean 195.

[I. J. 9]
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requires that the directors shall be named in the articles of association it is suffi-

cient compliance with the requirement that the articles are adopted at the time

of electing directors, and the requirement is only directory.*'

K. Amendment of Charters— 1. State Cannot Amend Against Will of Cor-

porators Unless Power Reserved. It is a settled principle of law that a state can-

not, by any form of action to which it gives the effect of law, whether by a con-

stitutional ordinance,^' by an act of legislation,^ or by a municipal ordinance,^

amend the charter of a private corporation against the will of its members, unless

the state, either in the charter itself ^ or in a general statute ^ or constitutional

30. Eakright v. Logansport, etc., E. Co.,

13 Ind. 404; Covington, etc., Plank-Road Co.
V. Moore, 3 Ind. 510.

Where the commissioners refused to act
it was held that a minority might proceed
with the organization of the corporation.
Com. V. McKean County Bank, 32 Pa. St.

185. While a mandamus might be granted
in a proper case to compel them to act, yet
this was not necessary where a majority of

them were willing to act. Matter of White
River Bank, 23 Vt. 478.

31. St. Louis, etc., R. Co. v. Loftin, 30
Ark. 693; Oliver v. Memphis, etc., R. Co., 30
Ark. 128; In re Gibson, 21 N. Y. 9; Union
Bank v. State, 9 Yerg. (Tenn.) 490; New Or-
leans Water-Works v. Louisiana Sugar Re-
fining Co.. 125 U. S. 18, 8 S. Ct. 741, 31 L. ed.

607 ; Keith v. Clark, 97 U. S. 454, 24 L. ed.

1071 ; Mississippi, etc., R. Co. v. McClure, 10
Wall. (U. S.) 511, 19 L. ed. 997.

33. Dartmouth . College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

33. Connecticut.— Enfield Toll Bridge Co.
V. Hartford, etc., R. Co., 17 Conn. 40, 42 Am.
Dec. 716; Derby Turnpike Co. v. Parks, 10
Conn. 522, 27 Am. Dec. 700.

Delaware.— Philadelphia, etc., R. Co. v.

Bowers, 4 Houst. 506.

Georgia.— Young v. Harrison, 6 Ga. 130.

Compare State v. Augusta, etc., R. Co., 54
Ga. 401.

Illinois.— Union Mut. L. Ins. Co. v. Frear
Stone Mfg. Co., 97 111. 537, 37 Am. Rep. 129

;

Brufifett V. Great Western R. Co., 25 111.

353.

Louisiana.—^Montpelier Academy v. George,
14 Lai 395, 33 Am. Dec. 585 ; Boisdere v. Citi-

zens' Bank, 9 La. 506, 29 Am. Dee. 453.

Maine.— New Gloucester School Fund v.

Bradbury, 11 Me. 118, 26 Am. Dec. 515; Bow-
doinham v. Richmond, 6 Me. 112, 19 Am. Dec.
197.

Maryland.— State University v. Williams,
S Gill & J. 365, 31 Am. Dec. 72.

Massachusetts.— Wales v. Stetson, 2 Mass.
143, 3 Am. Dec. 39.

Mississippi.— New Orleans, etc., R. Co. «.

Harris, 27 Miss. 517; Commercial Bank v.

State, 6 Sm. & M. 599.

New Hampshire.— Backus v. Lebanon, 11

N. H. 19, 35 Am. Dec. 466.

New Jersey.— Zabriskie v. Hackensack,
etc., R. Co., 18 N. J. Eq. 178, 90 Am. Dec.
617.

New York.— People v. Manhattan Co., 9

Wend. 351; Livingston v. Lynch, 4 Johns.

[I, J. 9]

Ch. 573 (unanimous consent of shareholders

necessary )

.

North Carolina.— State Bank v. Cape Fear
Bank, 35 N. C. 75.

Pennsylvania.— Com. v. Cullen, 13 Pa. St.

133, 53 Am. Dec. 450; Brown v. Hummel, 6

Pa. St. 86, 47 Am. Dec. 431; Second, etc.,

St. Pass. R. Co. V. Green, etc., St. Pass. R.
Co., 3 Phila. 430, 16 Leg. Int. 197.

South Carolina.— State v. Heyward, 3

Rich. 389.

Tennessee.— Officer v. Young, 5 Yerg. 320,

26 Am. Dec. 268; Tate v. Bell, 4 Yerg. 202,
26 Am. Dec. 221.

Vermont.— Pingry v. Washburi;, 1 Aik.
264, 15 Am. Dec. 676.

United States.— Mechanics', etc.. Bank v.

Debolt, 18 How. 380, 15 L. ed. 458; Dodge v.

Woolsey, 18 How. 331, 15 L. ed. 401; Piqua
Branch Ohio Bank v. Knoop, 16 How. 369,
14 L. ed. 977.

34. Kentucky.— Owensboro Deposit Bank
V. Daviess County, 102 Ky. 174, 39 S. W.
1030, 1041, 19 Ky. L. Rep. 248, 44 L. R. A.
825 [.affirmed in 173 U. S. 663, 19 S. Ct. 875,
43 L. ed. 850].

Michigan.—Atty.-Gen. v. Looker, 111 Mich.
498, 69 N. W. 929.

Pennsylvania.—Com. v. Fayette County R.
Co., 55 Pa. St. 452.

Tennessee.— Ferguson v. Miners', etc..

Bank, 3 Sneed 609.

Wisoonsim.— West Wisconsin R. Co. v.

Trempealeau County, 35 Wis. 257.
United States.— Boston Beer Co. v. Massa-

chusetts, 97 U. S. 25, 24 L. ed. 989; Miller
V. New York, 15 Wall. 478, 21 L. ed. 98;
Dartmouth College v. Woodward, 4 Wheat.
518, 4 L. ed. 629, per Story, J. [reversing 1

N. H. 511].

35. Georgia.— Winter ». Muscogee R. Co.,

11 Ga. 438.

Kentucky.— Covington v. Covington, etc.,

Bridge Co., 10 Bush 69; Hamilton v. Keith,
5 Bush 458; Fry v. Lexington, etc., R. Co.,
2 Mete. 314.

Maine.— Bangor, etc., R. Co. v. Smith, 47
Me. 34.

Mississippi.— New Orleans, etc., R. Co. v.

Harris, 27 Miss. 517.

Missouri.— Watson Seminary v. Pike
County Ct., 149 Mo. 57, 50 S. W. 880, 45
L. R. A. 675.

New Jersey.— State v. Person, 32 N. J. L.
134; Montclair v. New York, etc., R. Co.,

45 N. J. Eq. 436, 18 Atl. 242.

New York.— In re Gibson, 21 N. Y. 9;
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ordinance ^
,
operative at the date of the granting of the charter, has reserved

the right of amendment ; or unless the amendment is made in the exercise of

the police power of the state ^ or in the exercise of the right of eminent domain.'*

Close V. Noye, 2 Misc. 226, 23 N. Y. Suppl.

751, 62N. Y. St. 271.

VennsyVeamAa.— Indiana, etc.. Turnpike
Eoad Co. V. Phillips, 2 Penr. & W. 184; Al-

len ». Buchanan, 9 Phila. 283, 30 Leg. Int.

76.

South Carolina.— State v. Heyward, 3

Rich. 389.

United States.— Holyoke Water Power Co.

n. Lyman, 15 Wall. 500, 21 L. ed. 133; Miller
u. New York, 15 Wall. 478, 21 L. ed. 98;
Tomlinson v. Branch, 15 Wall. 460, 21 L. ed.

189; Tomlinson v. Jessup, 15 Wall. 454, 21

L. ed. 204; Northern Bank v. Stone, 88 Fed.
413; Mowrey v. Indianapolis, etc., R. Co.,

17 Fed. Cas. No. 9,891, 4 Bias. 78.

36. Delaware.— Delaware K. Co. v. Tharp,
5 Harr. 454.

Maryland.— Jackson v. Walsh, 75 Md. 304,

23 Atl. 778; State v. Northern Cent. E. Co.,

44 Md. 131.

Michigan.— Wellman v. Chicago, etc., E.
Co., 83 Mich. 592, 47 N. W. 489.

New York.— In re Gibson, 21 N. Y. 9.

Wisconsin.— West Wisconsin R. Co. v.

Trempealeau Coimty, 35 Wis. 257.

Vnited States.— Miller v. New York, 15
Wall. 478, 21 L. ed. 98.

Such reservations are embodied in many of

the state constitutions.— Md. Const. (1850),
art. 3, § 47 ; Md. Const. ( 1851 ) , art. 3, § 47

;

N. Y. Const. (1826), art. 8, § 1. And see

Delaware E. Co. v. Tharp, 5 Harr. (Del.)

454; Smith v. Lake Shore, etc., E. Co., 114
Mich. 460, 72 N. W. 328 [reversed in 173
U. S. 684, 19 S. Ct. 565, 43 L. ed. 858].

37. Connecticut.— State v. New Haven,
etc., Co., 43 Conn. 351.

Georgia.— Southwestern E. Co. v. Paulk,
24 Ga. 356.

Illinois.— Toledo, etc., R. Co. v. Deacon, 63
111. 91; Galena, etc., E. Co. v. Appleby, 28
111. 283; Galena, etc., E. Co. v. Loomis, 13

111. 548, 56 Am. Dec. 471.

India/na.— Indianapolis, etc., E. Co. v.

Townsend, 10 Ind. 38.

Iowa.— Eodemacher v. Milwaukee, etc., E.
Co., 41 Iowa 297, 20 Am. Eep. 592, imposing
liability for railway fires.

Kentucky.— Board of Internal Imp. v.

Scearce, 2 Duv. 576.

Maine.— Wilder v. Maine Cent. E. Co., 65
Me. 332, 20 Am. Eep. 698 (requiring railway
companies to fence their tracks) ; State v.

Noyes, 47 Me. 189; Veazie v. Mayo, 45 Me.
560, 49 Me. 156.

Massachusetts.—Com. v. Certain Intoxicat-
ing Liquors, 115 Mass. 153; liymanv. Boston,
etc., E. Corp., 4 Cush. 288.

Missouri.— Clark v. Hannibal, etc., E. Co.,

36 Mo. 202; Gorman v. Pacific E. Co., 26
Mo. 441, 72 Am. Dec. 220. See in supposed
illustration of the text State v. Greer, 9 Mo.
App. 219, changing mode of voting at cor-

porate elections.

Tennessee.— Louisville, etc., E. Co. v.

Burke, 6 Coldw. 45.

United States.— New Orleans Gas-Light
Co. V. Louisiana Light, etc.. Producing Co.,

115 U. S. 650, 6 S. Ct. 252, 29 L. ed. 516.

Compare Boston Beer Co. v. Massachusetts,

97 U. S. 25, 24 L. ed. 989.

38. Alabama.— Alabama, etc., E. Co. v.

Kenney, 39 Ala. 307.

Connecticut.— New York, etc., E. Co. v.

Boston, etc., R. Co., 36 Conn. 196 ; East Hart-
ford V. Hartford Bridge Co., 17 Conn. 79, 16
Conn. 149; Enfield Toll Bridge Co. v. Hart-
ford, etc., R. Co., 17 Conn. 40, 42 Am. Dec.
716, 17 Conn. 454, 44 Am. Dec. 556. ^

Illinois.— East St. Louis Connecting R.
Co. V. East St. Louis Union E. Co., 108 111.

265 ; Lake Shore, etc., E. Co. v. Chicago, etc.,

E. Co., 97 111. 506; St. Louis, etc., E. Co. v.

Sprinfigeld, etc., R. Co., 96 111. 274; Metro-
politan City R. Co. V. Chicago City R. Co., 87
111. 317; Chicago, etc., R. Co. v. Lake, 71 111.

333; Illinois, etc.. Canal v. Chicago, etc., R.
Co., 14 111. 314.

Indiana.—^ Crossley v. O'Brien, 24 Ind. 325,

87 Am. Dec. 329; Lafayette Plank-Road Co.

V. New Albany, etc., R. Co., 13 Ind. 90, 74
Am. Dee. 246.

Maine.— State v. Noyes, 47 Me. 189; Bel-

fast Academy v. Salmond, 11 Me. 109.

Maryland.— Baltimore, etc.. Turnpike Co.

V. Union R. Co., 35 Md. 224, 6 Am. Rep. 397

;

Bellqna Co.'s Case, 3 Bland 442.

Massachusetts.— Eastern R. Co. v. Boston,
etc., R. Co., HI Mass. 125, 15 Am. Rep. 13;
Haverhill Bridge Proprietors v. Essex County,
103 Mass. 120, 4 Am. Rep. 518; Proprietors

Merrimack River Locks, etc. v. Lowell, 7

Gray 223; Central Bridge Corp. v. Lowell, 4
Gray 474; Boston Water Power Co. v. Bos-
ton, etc., R. Corp., 23 Pick. 360.

Michigan.— Toledo, etc., R. Co. v. Detroit,

etc., R. Co., 62 Mich. 564, 29 N. W. 500, 4
Am. St. Rep. 875 ; East Saginaw Mfg. Co. v.

East Saginaw, 19 Mich. 259, 2 Am. Eep.
82.

New Hampshire.— Crosby v. Hanover, 36
N. H. 404; Northern E. Co. v. Concord, etc.,

E. Co., 27 N. H. 183; Backus v. Lebanon, 11

N. H. 19, 35 Am. Dec. 466; Pierce v. Somers-
worth, 10 N. H. 369; Barber v. Andover, 8

N. H. 398; Piscataqua Bridge v. New Hamp-
shire Bridge, 7 N. H. 35.

New Jersey.— Black v. Delaware, etc..

Canal Co., 24 N. J. Eq. 455.

Netp York.— New York Cent., etc., E. Co.

V. Metropolitan Gaslight Co., 63 N. Y. 326;
Sixth Ave. E. Co. v. Kerr, 45 Barb. 138 [.af-

firmed in 72 N. Y. 330] ; In re Kerr, 42 Barb.
119; Miller v. New York, etc., E. Co., 21
Barb. 513.

North Carolina.— North Carolina, etc.. R.
Co. V. Carolina Cent. E. Co., S3 N. C. 489.

Ohio.— Kinsman St. E. Co. v. Broadway,
etc., St. E. Co., 36 Ohio St. 239.

[I, K, 1]



208 [10 Cye.] CORPORATIONS

2. Necessity of Acceptance of Amendment — a. In General. Where the
inviolabihty of a corporate charter is protected under the constitution of the
United States, as just explained, an onerous amendment of a charter, in order to

be valid, must have the concurrence of all the shareholders or members,^ unless
the concurrence of a smaller number is provided for in the charter itself, in the
constitution of the state, or in a statute operative at the time when the charter
was granted. Where the power to alter or amend a charter is reserved to the
state under these principles the state may make such alterations or amendments
as it may see fit,^ so that it does not amount to a confiscation of the rights of
individuals or to a taking of property without due process or law, within the

meaning of the fourteenth amendment to the federal constitution,^* and possibly

so that it does not violate what a judge may deem to be the principles of natural

justice.*^ Nor does the rule of constitutional law which protects charters from
legislative amendment without consent of the members of the corporation apply

to strictly public corporations in respect of matters committed to them in their

public or governmental capacity.^

b. What Amendments Release Non-Assenting SubscFlbers. The relation

between the corporators or subscribers to the shares is founded in contract. It

follows that onerous amendments, amendments making material changes in

the purposes of the corporation, or amendments not in aid of the original object,

imposed upon the corporation by the legislature, release the dissenting corporators,

shareholders, or members, provided their dissent is signified before the rights of

innocent third persons have supervened ; otherwise the amendment to the charter

would have the effect of impairing the obligation of a contract and would
hence be void,** although of course under any theory the assenting shareholders or

members are bound.*^ There are also decisions which proceed upon the strict

Oregon.— Oregon Cascade R. Co. v. Baily,

3 Oreg. 164.

Pennsylvania.— Philadelphia, etc., Pass. R.
Co.'s Appeal, 102 Pa. St. 123 ; In re Towanda
Bridge Co., 91 Pa. St. 216; Com. v. Penn-

sylvania Canal Co., 66 Pa. St. 41, 5 Am. Ret).

329.

Tennessee.—Red River Bridge Co. v. Clarks-

ville, 1 Sneed 176, 60 Am. Dec. 143.

Vermont.— White River Turnpike Co. r.

Vermont Cent. R. Co., 21 Vt. 590; West River

Bridge Co. v. Dlx, 16 Vt. 446 [affirmed in

How. (U. S.) 507, 12 L. ed. 535] ; Armington
V. Barnet, 15 Vt. 745, 40 Am. Dec. 705.

Virginia.—James River, etc., Co. v. Thomp-
son, 3 Gratt. 258; Tuckahoe Canal Co. v.

Tuckahoe, etc., R. Co., 11 Leigh. 43, 36 Am.
Dec. 374.

United States.— Monongahela Nav. Co. v.

U. S., 148 U. S. 312, 13 S. Ct. 622, 37 L. ed.

463 (not necessary that such franchises should

be taken and appraised like land) ; Green-

wood V. Union Freight R. Co., 105 U. S. 13,

26 L. ed. 961; Richmond, etc., R. Co. v.

Louisa R. Co., 13 How. 71, 14 L. ed. 55.

39. Livingston v. Lynch, 4 Johns. Ch.

(N. Y.) 573. See also Natusch v. Irving, 2

Coop. Ch. 358.

40. Iowa.—Miners' Bank v. U. S., 1 Greene

553, Morr. 482, 43 Am. Dec. 115.

ffew Jork.— Hyatt v. McMahon, 25 Barb.

457; Joslyn v. Pacific Mail Steamship Co.,

12 Abb. Pr. N. S. 329.

Ohio.—State v. Granville Alexandrian Soc,

11 Ohio 1.

[I. K. 2. a]

Pennsylvania.— Com. v. Fayette County R.
Co., 55 Pa. St. 452.

Rhode Island.— Gardner v. Hope Ins. Co.,

9 R. I. 194, 11 Am. Rep. 238.

United States.— Close v. Glenwood Ceme-
tery, 107 U. S. 466, 2 S. Ct. 267, 27 L. ed.

408; Lothrop v. Stedman, 15 Fed. Cas. No.
8,519, 13 Blatehf. 134; Sala v. New Orleans,
21 Fed. Cas. No. 12,246, 2 Woods 188.

41. Ferguson v. Miners,' etc.. Bank, 3
Sneed (Tenn.) 609; West Wisconsin R. Co. D.

Trempealeau County, 35 Wis. 257.

42. Lothrop v. Stedman, 15 Fed. Cas. No.
8,519, 13 Blatehf. 134; Sala v. New Orleans,

21 Fed. Cas. No. 12,246, 2 Woods 188.

43. Louisville v. Louisville University, 15
B. Mon. (Ky.) 642; People v. Morris, 13
Wend. (N. Y.) 325; Cole v. East Greenwich
Fire Engine Co., 12 R. I. 202: Head v. Mis-
souri State University, 19 Wall. (U. S.)

526, 22 L. ed. 160.

44. State v. Bailey, 16 Ind. 46, 79 Am.
Dec. 405; Martin v. Junction R. Co., 12 Ind.

605; Booe v. Junction R. Co., 10 Ind. 93;
McCray'j). Junction R. Co., 9 Ind. 358; Spar-
row V. Evansville, etc., R. Co., 7 Ind. 369;
Middlesex Turnpike Corp. v. Swan, 10 Mass.
384, 6 Am. Deo. 139; Middlesex Turnpike
Corp. V. Locke, 8 Mass. 268; Proprietors
Union Locks, etc., Co. v. Tovnie, 1 N. H.
44, 8 Am. Dec. 32; Angell & A. Corp.

§ 537.

45. Chesapeake, etc., Canal Co. v. Robert-
son, 5 Fed. Cas. No. 2,652, 4 Cranch C. C.
291.
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view that any change made against the will of a shareholder releases him, on tlio

ground that his private reasons for objecting to the change cannot be the subject

of inquiry, and that lie has the right to say non luEO in foedera veni.^ But the

general view is that an acceptance by tlie majority of a material, radical, or funda-

mental change in the charter binds only the assenting parties and discharges the

dissenting sliareholders from their contract of sub8cription.''^.''^f this nature are

amendments to the charters of railway companies which essentially vary the route

of the road,^ which essentially alter its plan or change its terminus,*" which
extend it beyond its original charter limits,** or which provide for a consolidation

of the corporation with another ;
^' authorizing a " life and accident ''

'

insurance

46. Central R. Co. v. Collins, 40 Ga. 582;
Proprietors Union Locks, etc., Co. v. Towne,
1 N. H. 44, 8 Am. Dec. 32 ; Zabriskie v. Hack-
ensack, etc., E. Co., 18 N. J. Eq. 178, 90
Am. Dec. 617.

47. Georgia.— Winter v. Muscogee R. Co.,

11 Ga. 438.

Illinois.— Fulton County v. Mississippi,

etc., E. Co., 21 111. 338.

Indiana.— Shelbyville, etc.. Turnpike Co. V.

Barnes, 42 Ind. 498; Booe v. Junction R. Co.,

10 Ind. 93 ; McCray v. Junction E. Co., 9 Ind.
358.

Kentucky.— Fry v. Lexington, etc., E. Co.,

2 Mete. 314.

Louisiana.— Hoey v. Henderson, 32 La.
Ann. 1069; State v. State Accommodation
Bank, 26 La. Ann. 288.

Maine.-— Oldtown, etc., E. Co. v. Veazie,
39 Me. 571.

Massachusetts.— Middlesex Turnpike Corp.
V. Swan, 10 Mass. 384, 6 Am. Dec. 139; Mid-
dlesex Turnpike Corp. v. Locke, 8 Mass. 268.

Michigan.— Tuttle v. Michigan Air Line E.
Co., 35 Mich. 247.

Mississippi.— Champion v. Memphis, etc.,

E. Co., 35 Miss. 692; Hester v. Memphis, etc.,

E. Co., 32 Miss. 378; New Orleans, etc., R.
Co. V. Harris, 27 Miss. 517.

'Sew Hampshire.—Proprietors Union Locks,
etc. V. Towne, 1 N. H. 44, 8 Am. Dec. 32.

Sew Jersey.— Black v. Delaware, etc..

Canal Co., 24 N. J. Eq. 455 ; Kean v. John-
son, 9 N. J. Eq. 401.

Sew York.— Buffalo, etc., E. Co. v. Pottle,
23 Barb. 21 ; Troy, etc., R. Co. v. Kerr, 17
Barb. 581 ; Hartford, etc., E. Co. v. Croswell,
5 Hill 383, 40 Am. Dec. 354.

Ohio.— Marietta, etc., R. Co. v. Elliott,

10 Ohio St. 57.

Pennsylvania.— Manheim, etc., Turnpike,
etc., Co. V. Arndt, 31 Pa. St. 317; Lauman t'.

Lebanon Valley E. Co., 30 Pa. St. 42, 72
Am. Dee. 685; Indiana, etc.. Turnpike Eoad
Co. V. Phillips, 2 Fenr. & W. 184; Brown v.

Fairmount Gold, etc., Min. Co., 10 Phila.
32, 30^Leg. Int. 124 (holding that sharehold-
ers and not directors must assent).

Vermont.—Stevens v. Eutland. etc., E. Co.,
29 Vt. 545.

Wisconsin.—Kenosha, etc., R. Co. v. Marsh,
17 Wis. 13.

United States.— American Printing House
for Blind v. Louisiansi Bd. Trustees Ameri-
can Printing House for Blind. 104 U. S. 711,
26 L. ed. 902; Chicago City R. Co. v. Aller-

[14]

ton, 18 Wall. 233, 21 L. ed. 902; Ferguson e.

Meredith, 1 Wall. 25, 17 L. od. 604; Mowrey
V. Indianapolis, etc., E. Co., 17 Fed. Cas. No.
9,891, 4 Biss. 78; Ashton v. Burbank, 2 Fed.

Cas. No. 582, 2 Dill. 435.

England.—In re Empire Assur. Corp., L. E.
8 Ch. 540, 28 L. T. Eep. N. S. 649, 21 Wkly.
Eep. 495; Clinch v. Financial Corp., L. R. 4
Ch. 117, 38 L. J. Ch. 1, 19 L. T. Eep. N. S.

334, 17 Wkly. Eep. 84; Simpson v. Denison,
10 Hare 51, 16 Jur. 828, 44 Eng. Ch. 50.

Contra, Witter ». Mississippi, etc., E. Co.,

20 Ark. 463; Mississippi, etc., E. Co. «.

Cross, 20 Ark. 443, which hold that the act

of the majority is binding.

48. Winter v. Muscogee E. Co., 11 Ga. 438;
Champion v. Memphis, etc., E. Co., 35 Miss.

692 ; Hester v. Memphis, etc., E. Co., 32 Miss.

378; Buffalo, etc., E. Co. v. Pottle, 23 Barb.
(N. Y.) 21.

49. Middlesex Turnpike Corp. v. Swan, 10

Mass. 384, 6 Am. Dec. 139; Middlesex Turn-
pike Corp. V. Locke, 8 Mass. 268; Thompson
V. Guion, 58 N. C. 113; Marietta, etc., E. Co.

V. Elliott, 10 Ohio St. 57; Manheim, etc..

Turnpike, etc., Co. «. Arndt, 31 Pa. St.

317.

50. Stevens v. Eutland, etc., E. Co., 29
Vt. 545.

51. Indiana.— Shelbyville, etc., Turnpike
Co. V. Barnes, 42 Ind. 498; Booe 17. Junction
R. Co., 10 Ind. 93; McCray v. Junction R.
Co., 9 Ind. 358; Carlisle v. Terre Haute, etc..

R. Co., 6 Ind. 316.

Michigan.— Tuttle v. Michigan Air Line E.
Co.,' 35 Mich. 247.

Sew Jersey.— New Jersey Midland E. Co.
V. Strait, 35 N. J. L. 322. Compare Kean v.

Johnson, 9 N. J. Eq. 401.

Sew York.— Troy, etc., R. Co. v. Boston,
etc., E. Co., 86 N. Y. 107; Abbott v. Johns-
town, etc.. Horse E. Co., 80 N. Y. 27, 36 Am.
Eep. 572, in these two cases leases, and not
consolidation.

Pennsylvania.— Lauman v. Lebanon Valley
E. Co., 30 Pa. St. 42, 72 Am. Dec. 685.

United States.— Ferguson f. Meredith, 1

Wall. 25, 17 L. ed. 604; Pearce v. Madison,
etc., E. Co., 21 How. 441, 16 L. ed. 184 ; Mow-
rey V. Indianapolis, etc., R. Co., 17 Fed. Cas.
No. 9,891, 4 Biss. 78. Compare Thomas v.

West R. Co., 101 U. S. 71, 25 L. ed. 950.
Compare Middletown v. Boston, etc.. Air Line

E. Co., 53 Conn. 351, 5 Atl. 706; Macgregor
V. Dover, etc., E. Co., 18 Q. B. 618, 17 Jur.
21, 22 L. J. Q. B. 69, 7 E. & Can. Cas. 227, 83

[1. K. 2. b]
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company to go into the business of " fire, marine, and inland insurance " ;
"^ author-

izing a subdivision of the corporation ;
^ authorizing a lease of corporate property

to another corporation for nine hundred and ninety-nine years ;^ conferring on a
railroad company the privilege of selling the road ;

^' reducing the minimum
number of subscribed shares, thus rendering a shareiiolder liable, who otherwise
would not be;^° increasing the capital stock of the corporation ;

°^ changing the
method of voting at corporate elections so as provide for cumulative voting;^
requiring corporations employing labor to pay their laborers weekly under a

penalty;*' converting a gas and electric lighting company into a street railway

company ;
* or an amendment to the charter of a corporation organized to manu-

facture preserves, syrups, and the like, authorizing it to engage in the sale of

liquor.'*

e. What Amendments Do Not Require Unanimous Consent. On the other

hand unanimous consent of the members to an amendment is not required where
the change is trifling or immaterial ;

® but changes which merely have the effect

of clothing the corporation with additional immunities and privileges in further-

ance of the original design will, when adopted according to the method of voting

prescribed by the charter or governing statute,^ bind the whole corporation, and

E. C. L. 618; Jn re Empire Assur. Corp.,

L. R. 8 Ch. 540, 28 L. T. Rep. N. S. 649, 21
Wkly. Rep. 495; Clinch v. Financial Corp.,

L. R. 4 Ch. 117, 38 L. J. Ch. 1, 19 L. T. Rep.
N. S. 334, 17 Wkly. Rep. 84; East Anglian R.
Co. V. Eastern Counties R. Co., 11 C. B. 773,

16 Jur. 249, 21 L. J. C. P. 23, 73 E. C. L.

775; Eastern Counties R. Co. v. Hawkes, 5
H. L. Cas. 331, 24 L. J. Ch. 601, 3 Wkly. Rep.
609.

Right of dissenter to appraisement and pur-
chase of shares.— Laws have been enacted in

some of the states providing that on the con-

solidation of two or more corporations a
disserting shareholder may have his shares

appraised and purchased by the consolidated
company. N. J. Laws (1878), p. 58, § 2;
N. J. Laws (1881), p. 222, § 8; N. J. Laws
(1883), p. 242, § 2; N. Y. Laws (1884),
c. 367. So in England. 25 & 26 Vict. c. 89,

§§ 161, 175.

Equity will restrain such a consolidation
at the suit of a dissenting shareholder until

his interests are secured. Lauman v. Leba-
non Valley R. Co., 30 Pa. St. 42, 72 Am. Dec.
685.

52. Ashton v. Burbank, 2 Fed. Cas. No.
r)82, 2 Dill. 435.

53. Fulton County v. Mississippi, etc., E.
Co., 21 111. 338 ; Indiana, etc., Turnpike Road
Co. V. Phillips, 2 Penr. & W. (Pa.) 184.

54. Black v. Delaware, etc., Canal Co., 24
N. J. Eq. 455, restrained in equity.

55. Kean i'. Johnson, 9 N. J. Eq. 407.

56. Oldtown, etc., R. Co. v. Veazie, 39 Me.
571.

57. Eidman r. Bowman, 58 111. 444, 11 Am.
Rep. 90; Chicago City R. Co. «. AUerton, IS
Wall. (U. S.) 233, 21 L. ed. 902. Compare
Venner v. Atchison, etc., R. Co., 28 Fed. 581;
Nashua, etc., E. Corp. v. Boston, etc., R. Corp.,

27 Fed. 821. But according to one view the
shareholder takes his shares subject to the

implication that the legislature may authorize

the board of directors to make an increase of

the capital stock. Pacific R. Co. v. Hughes, 22
Mo. 291, 64 Am. Dec. 265 ; Payson v. Withers,

[I, K, 2, b]

19 Fed. Cas. No. 10,864, 5 Biss. 269. An-
other view is that the validity of an in-

crease of the capital stock without unanimous
consent of the shareholders cannot be raised

by a shareholder under a plea of non assump-
sit in a suit on his contract of subscription,

but can only be raised by the state. Pullman
V. Upton, 96 U. S. 328, 24 L. ed. 818, per
Strong, J. Under any view a shareholder
who, after an increase of the capital stock,

fails to dissent and participates in the prof-

its of the enterprise will be estopped from
claiming exemption from liability as a share-

holder on this ground. Byers v. Rollins, 13
Colo. 22, 21 Pac. 894; Bailev v. Champlain
Min., etc., Co., 77 Wis. 453, "46 N. W. 539;
Chicago City R. Co. v. Allerton, 18 Wall.
(U. S.) 233, 21 L. ed. 902; Stutz v. Handley,
41 Fed. 531 [reversed on other grounds in

139 U. S. 417, 35 L. ed. 227]; Payson V.

Stoever, 19 Fed. Cas. No. 10,863, 2 Dill. 427.

But the rule may be different where the in-

crease was wholly unauthorized, and where
the question arises between the subscribers
and the corporation in an action for calls,

the rights of innocent third persons not hav-
ing supervened. Chubb v. Upton, 95 U. S.

065, 24 L. ed. 523.

Examples of amendments increasing the
capital stock which did not have the effect

of discharging the dissenting shareholders
may be found in Buffalo, etc., R. Co. v. Dud-
lev, 14 N. Y. 336; Schenectady, etc.. Plank
Road Co. V. Thatcher, 11 N. Y. 102.

58. Loewenthal v. Rubber Reclaiming Co.,

52 N. J. Eq. 440, 28 Atl. 454.
59. Braeeville Coal Co. ». People, 147 111.

66, 35 N. E. 62, 37 Am. St. Rep. 206, 22
L. R. A. 340.

60. State v. Taylor, 55 Ohio St. 61, 44
N. E. 513.

61. In re Pennsylvania Bottling, etc., Co.,

6 Pa. Dist. 530, 19 Pa. Co. Ct. 593.

63. Milford, etc.. Turnpike Co. c. Brush,
10 Ohio 111, 36 Am. Dec. 78.

63. Witter v. Mississippi, etc., E. Co., 20
Ark. 463.
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dissenting shnreholders will remain liable on their subscriptions.** A more
extreme view is that amendments bind the dissenting minority where the general

scope and character of the undertaking remain the same, although they work a

grave alteration in the organization or in respect of the undertaking which it was
originally created to perform.*" According to this view the will of the majority

should govern, unless there is fraud or an entire change in the purpose for which
the corporation was created,** validating such amendments as an unimportant change

in the route of the railroad ;
*' an amendment conferring power to build a branch

road;*^ extending the road beyond its charter terminus,*' or even changing its

termini,™ reducing its length,''' directing material alterations in its terminus,

including the abandonment of one depot and the erection of another,'* changing

the name of the corporation,''^ in case of a railroad charter extending the time

for the completion of the road,''* in increasing' the number of directors from five

to nine,''^ in case of the charter of a turnpike road, changing the location of the

64. Georgia.— Wilson v. Wills Valley R.
Co., 33 Ga. 470.

lovM.— Peoria, etc., E. Co. v. Preston, 35

Iowa 115.

Kentucky.— Fry v. Lexington, etc., E. Co.,

2 Mete. 314.

Louisiana.— State v. State Accommodation
Bank, 26 La. Ann. 288.

Maine.— Bucksport, etc., E. Co. v. Buck, C8
Me. 81; Lincoln, etc.. Bank v. Eichardson,
1 Me. 79, 10 Am. Dec. 34.

Maryland.— Taggart v. Western Maryland
R. Co., 24 Md. 563, 89 Am. Dec. 760.

Massachusetts.— Eastern E. Co. v. Boston,
etc., E. Co., Ill Mass. 125, 15 Am. Eep. 13;

Agricultural Branch R. Co. v. Winchester, 13

Allen 29; Fall River Iron Works Co. v. Old
Colony, etc., E. Co., 5 Allen 221.

Michigan.—Joy v. Jackson, etc., Flank Eoad
Co., 11 Mich. 155.

ffew York.— Poughkeepsie, etc.. Plank
Eoad Co. V. Griffin, 24 N. Y. 150.

Pennsylvania.— Everhart v. West Chester,

etc., R. Co., 28 Pa. St. 339 ; Clark v. Monou-
gahela Nav. Co., 10 Watts 364; Irvin V.

Susquehanna, etc.. Turnpike Co., 2 Penr. & W.
466, 23 Am. Dec. 53.

Tennessee.— Greeneville, etc., R. Co. v.

Johnson, 8 Baxt. 332; Woodfork v. Union
Bank, 3 Coldw. 488.

65. Delaware.— Delaware E. Co. v. Tharp,

1 Houst. 149.

Florida.— Martin v. Pensacola, etc., R. Co.,

8 Fla. 370, 73 Am. Dec. 713.

Illinois.— Ross v. Chicago, etc., R. Co., 77
111. 127; Illinois Grand Trunk R. Co. v.

Cook, 29 111. 237; Rice v. Rock Island, etc.,

R. Co., 21 111. 94; Illinois River R. Co. i\

Zimmer, 20 111. 654 ; Sprague i.\ Illinois River
R. Co., 19 111. 174; Peoria, etc., R. Co. v.

Elting, 17 111. 429; Banet v. Alton, etc., R.
Co., 13 111. 504.

Missouri.— Pacific E. Co. v. Hughes, 22 Mo.
291, 64 Am. Dec. 265; Pacific E. Co. v. Een-
shaw, 18 Mo. 230.

Ohio.— Dayton, etc., E. Co. v. Hatch, 1

Disn. 84, 12 Ohio Dec. (Reprint) 501.

Pennsylvania.— Cross v. Peach Bottom R.
Co., 90 Pa. St. 392; Gray v. Monongahela
Nav. Co., 2 Watts & S. 156, 37 Am. Dec. 500.

Virginia.— Currie v. Mutual Assur. Soc, 4
Hen. &; M. 315, 4 Am. Dec. 517.

66. Ross V. Chicago, etc., R. Co., 77 111.

127; Illinois River R. Co. v. Zimmer, 20 111.

654; Sprague v. Illinois River R. Co., 19 111.

174. Compare Irvin v. Susquehanna, etc..

Turnpike Co., 2 Penr. & W. (Pa.) 466, 23

Am. Dec. 53; Marsh i;. Fulton County, 10

Wall. (U. S.) 676, 19 L. ed. 1040.

67. Georgia.— Wilson v. Wills Valley R.

Co., 33 Ga. 466.

Illinois.— Banet v. Alton, etc., E. Co., 13

111. 504.

Kentucky.— Fry v. Lexington, etc., R. Co.,

2 Mete. 314.

Massachusetts.—Fall River Iron Works Co.

V. Old Colony, etc., R. Co., 5 Allen 221.

Pennsylvania.— Irvin v. Susquehanna, etc..

Turnpike Co., 2 Penr. & W. 466, 23 Am. Dec.

63.

68. Peoria, etc., R. Co. v. Preston, 35 Iowa
115.

69. Rice v. Rock Island R. Co., 21 111. 93;
Peoria, etc., R. Co. v. Elting, 17 111. 429;
Cross V. Peach Bottom R. Co., 90 Pa. St.

392.

70. Sprague v. Illinois River R. Co., 19

111. 174. See also Ross v. Chicago, etc., R.
Co., 77 111. 127; Illinois River R. Co. v.

Zimmer, 20 111. 654.

71. Troy, etc., R. Co. v. Kerr, 17 Barb.
(N. y.) 581. Contra, Kenosha, etc., R. Co.

V. Marsh, 17 Wis. 13.

72. Worcester v. Norwich, etc., R. Co., 109
Mass. 103. One court has gone so far as to
hold that the subscriber's contract is not im-
paired unless he is obliged to pay more money
on his subscription. Delaware R. Co. v.

Tharp, 1 Houst. (Del.) 149.

73. Reading v. Vedder, 66 111. 80; Bucks-
port, etc., R. Co. V. Buck, 08 Me. 81; Buffalo,

etc., R. Co. V. Dudley, 14 N. Y. 336; Milwau-
kee, etc., R. Co. V. Field, 12 Wis. 340.

74. Agricultural Branch R. Co. v. Win-
chester, 13 Allen (Mass.) 29. Such an
amendment, being beneficial, will be presumed
to have been made with the consent of the

' shareholders. San Antonio v. Jones, 28 Tex.
19.

75. Mower v. Staples, 32 Minn. 284, 20
N. W. 225.
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road, where there is no implication or expression to the contrary in the original

charter,™ in case of a navigation company extending its privileges, although its

liabilities may be thereby extended," or, in case of a railway company chartered
to build a railway "from Dublin to Mnllingar, and Athlone," an act of parlia-

ment authorizing the company to buy and work a canal from Mnllingar to Ath-
lone and to build their road from Dublin to Mnllingar only ;™ or, it seems, an
amendment changing the denomination of the shares, so long as the proportion
of the interests of each member in the corporation is left unchanged ; " or, in

case of a gas-light company, an amendment authorizing it to use both gas and
electricity;*" or, in case of a medical and surgical college, an amendment con-

ferring upon it the power to confer degrees incidental to surgery, and to issue

diplomas therefor ;
*' or, in case of a banking corporation, an act of legislation

increasing the amount of taxation laid upon it beyond that prescribed by its

charter.*^

d. Amendment Authorizing Surrender of Franchises. An amendment to the

charter of a strictly private corporation, owing no public duties to the state,

authorizing it to surrender its franchises and dissolve, does not impair the obliga-

tion of any contract subsisting between the state and the corporation, but merely
operates to give the consent of the state to what the corporation can do without
its consent.**

e. Materiality of Amendment Question of Law For Court. The materiality

of the amendment, within the foregoing principles, is a question of law for the

court and is not to be submitted to a jurj'.**

3. Effect of Reservation of Power to Alter or Repeal— a. In General. A
reservation in the cliarter, constitutional provision, or a general statute, operative

at the date of the granting of the charter, of the power in the legislature to alter

or repeal the cliarter, enters into the grant, qualities it, and becomes a part of it,

so as to make it a mere privilege conferred by the legislature, which may at any
future time be withdrawn or modified in compliance with the legislative will.*^

76. Irvin v. Susquehanna, etc., Turnpike College, 190 Pa. St. 121, 43 Wkly. Notes Cas.

Co., 2 Penr. & W. (Pa.) 466, 23 Am. Dec. (Pa.) 481, 42 Atl. 524.

53, opinion by Gibson, C. J. [followed in 82. Owensboro Deposit Bank v. Daviess

Gray v. Monongahela Nav. Co., 2 Watts & S. County, 102 Ky. 174, 39 S. W. 1030, 1041,

(Pa.) 156, 37 Am. Dee. 500; Union Canal 19 Ky. L. Eep. 248, 44 L. R. A. 825 [a^
Co. V. Young, 1 Whart. (Pa.) 410, 30 Am. /Jrmed in 173 U. S. 662, 19 S. Ct. 875, 43

Dec. 212]. Compare Central Plank Road Co. L. ed. 850].

V. Clemens, 16 Mo. 359; Mercer County v. 83. Houston v. Jefferson College, 63 Pa.

Coovert, 6 Watts & S. (Pa.) 70 (where the St. 428.

first of these cases is commented upon). 84. Witter v. Mississippi, etc., R. Co., 20

77. Gray v. Monongahela Nav. Co., 2 Ark. 463; Memphis Branch R. Co. v. Sul-

Watts & S. (Pa.) 156, 37 Am. Dec. 500. livan, 57 Ga. 240. For an unsound case

78. Midland Great Western R. Co. v. Gor- where it was held proper to submit to the

don, 11 Jur. 440, 16 L. J. Exch. 166, 16 jury the question of the materiality of the

M. & W. 804, 5 R. & Can. Cas. 76. Many change made by the amendment see Southern

ofher c?.se9 are found tending to establish the Pennsylvania, etc., E. Co. f. Stevens, 87 Pa.

same doctrine. Middlesex Turnpike Co. v. St. 190.

Locke, 8 Mass. 268; New Orleans, etc., R. Yet if the court erroneously submits it to

Co. V. Harris, 27 Miss. 517; Hartford, etc., a jury and they decide it rightly their verdict

R. Co. V. Croswell, 5 Hill (N. Y.) 383, 40 will not be set aside. Memphis Branch R.

Am. Dec. 354; Indiana, etc.. Turnpike Co. v. Co. v. Sullivan, 57 Ga. 240. That this is an

Phillips, 2 Penr. & W. (Pa.) 184. established rule of procedure see Bernstein

79. Kennebec, etc., E. Co. v. Waters, 34 v. Humes, 78 Ala. 134; Jones v. Pullen, 66

Me. 369; In re New Zealand Banking Corp., Ala. 306; Thornburgh v. Mastin, 93 N. C.

L. R. 3 Ch. 131, 18 L. T. Rep. N. S. 2, 16 258; Glenn v. Charlotte, etc., E. Co., 63

Wkly. Eep. 381 ; In re Financial Corp., L. E. N. C. 510; Woodbury v. Taylor, 48 N. C. 504.

2 Ch. 714. Compare In re International Court decides upon facts found.— That the

Contract Co., L. E. 7 Ch. 485, 41 L. J. Ch. question, although one of law, is to be de-

564, 26 L. T, Eep. N. S. 487, 20 Wkly. Rep. cided by the court upon facts found see

430. Witter v. Mississippi, etc., R. Co., 20 Ark.

80. Pieard v. Hughey, 58 Ohio St. 577, 51 463.

N. E. 133. 85. Sprigg v. Western Tel. Co., 46 Md.
81. In re Philadelphia Medico-Chirurgical 67; Perrin v. Oliver, 1 Minn. 202; In re New-
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One view is that such a reserved power to alter or amend charters extends only

to the protection of public rights and public interests, and not to the control of

the affairs of the members inter sese.^ Another view is tliat it extends not only

to the power of altering the charter for purposes connected with the public rights

and interests, but also to altering it for tiie mere purpose of changing the rights

of the corporators as among themselves.^'' But there must be a limit to this power
on the part of the legislature ; since there are implied reservations of power upon
legislation in free governments,^' and since as already seen*' the legislature cannot

force a man to become a member of a corporation against his will. If therefore,

he having agreed to become a member of one kind of a corporation, it endeavors

to force liim to become against his will a member of another kind of a corpora-

tion, it seems that it subjects his property embarked in the original corporation

to a confiscation and takes it without due process of law, in violation of tlie four-

teenth amendment to the federal constitution.**

b. Such Reservation in General Law Applies to Future Special Charters.

Contrary to the general rule of statutory construction expressed in tlie maxim
generalia specialihus non derogant, it is a settled rule that the power reserved to

the legislature in a general statute or constitutional provision to alter or repeal the

charters of corporations reads itself into the charter of every corporation created

while the general statute is in force, and makes such charters subject to legislative

alteration or repeal, against the will of the corporators or shareholders, to the

extent of the principle already stated.'^ Where the legislature has, in granting a

special charter, reserved the power to alter or repeal it, this power may be exer-

ark Library Assoc, 64 N. J. L. 217, 43 Atl.

435; Hyatt f. Esmond, 37 Barb. (N. Y.) 601;

Hyatt V. Whipple, 37 Barb. (N. Y.) 595.

86. Zabriskie v. Hackensack, etc., E. Co.,

18 N. J. Eq. 178, 90 Am. Dec. 617.

87. Illinois.— Banet v. Alton, etc., R. Co..

13 111. 504.

Maine.— South Bay Meado;w Dam Co. v.

Gray, 30 Me. 547.
Massachusetts.— Durfee v. Old Colony,

etc., R. Co., 5 Allen 230.

Missouri.— Pacific R. Co. v. Hughes, 22 Mo.
291, 64 Am. Dee. 265; Pacific E. Co. v. Ren-
shaw, 18 Mo. 210.

New York.—Buffalo, etc., R. Co. v. Dudley,
14 N. Y. 336; Schenectady, etc.. Plank Road
Co. V. Thatcher, 11 N. Y. 102; White v. Syra-
cuse, etc., E. Co., 14 Barb. 559 ; Northern R.
Co. V. Miller, 10 Barb. 260.

Proviso that right shall not be exercised to

impair vested rights.— Where the power of

amendment is reserved in a charter or gen-

eral statute, but with txie proviso that it shall

not be exercised so as to impair rights pre-

viously vested, the proviso does not disable

the state from changing an exemption from
taxation contained in the original charter.

The proviso is deemed to refer to property
rights of the members and to contract rights

of the corporation merely. Northern Bank v.

Stone, 88 Fed. 413.
88. Citizens' Sav., etc., Assoc, v. Topeka.

20 Wall. (U. S.) 665, 22 L. ed. 455.

89. See supra, I, J, 7, a, note 11.

90. People v. O'Brien, 111 N. Y. 1, 18

N. E. 692, 19 N. Y. St. 173, 7 Am. St. Rep.
684, 2 L. R. A. 255; Chicago, etc., R. Co. v.

Minnesota, 134 U. S. 418, 10 S. Ct. 462, 33
L. ed. 970.

A statute requiring an existing railroad

company to issue family mileage tickets at
reduced rates cannot be upheld as an exercise

of a reserved power of amendment, or as an
exercise of a power of amendment reserved
to the legislature in the charter of the rail-

way company, when it does not purport to be
an amendment of the charter, and contains
no provision for rendering compensation to

the company for the loss of its exclusive right

granted by its charter to fix its fares. Pin^
gree v. Michigan, etc., E. Co., 118 Mich. 314,

76 N. W. 635, 53 L. E. A. 274.
Reservation prevents grant from becoming

irrevocable contract.— A reservation in a

charter of the power to amend or repeal pre-

vents a grant made therein to the corpora-

tion, such as a grant limiting the power of

taxation of the state with respect to it, from
becoming an irrevocable contract; but such
taxes may be increased at the pleasure of the

state. Owensboro Deposit Bank v. Daviess
County, 102 Ky. 174, 39 S. W. 1030, 1041, 19

Ky. L. Rep. 248, 44 L. R. A. 825 [affirmed

in 173 U. S. 662, 19 S. Ct. 875, 43 L. ed. 850].

91. Connecticut.— Lothrop v. Stedman, 42

Conn. 583.

Kentucky.— Grifiin v. Kentucky Ins. Co., 3

Bush 592, 96 Am. Dec. 259 ; Fry v. Lexington,
etc., R. Co., 2 Mete. 314.

Maine.— State v. Maine Central R. Co., 66
Me. 488.

Massachusetts.— Roxbury v. Boston, etc.,

R. Corp., 6 Cush. 424.

New Jersey.— State v. Railroad Taxation
Commissioner, 37 N. L. L. 228; State v. Per-
son, 32 N. J. L. 134 [affirmed in 32 N. J. L.

566]; Story v. Jersey City, etc., E. Co., 16
N. J. Eq. 13, 84 Am. Dec. 134.

[I. K. 3, b]
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cised by a subsequent general law, such as a subsequent statute requiring all rail-

road companies to fence their tracks.**

4. What Body May Give Assent to Amendments— a. In Qeneral. The directors

of a corporation are merely its managing agents for the purposes of its business.''

Unless power thereto has been specially conferred upon them by the legislature,

they have no power to make constituent changes in the corporation itself.** In
the absence of power specially conferred they have therefore no power to sanc-

tion amendments of its charter.'^ They cannot for example sanction an increase**

or reduction*^ of its capital stock. Without the sanction of the shareholders they
cannot apply to the legislature for amendments of the charter;*' but such appli-

cations can be made only by or under the authority of the shareholders."*

Acceptance of the amendment of a charter involving fundamental changes in the

corporation can be made, in case of a joint-stock company, only by the share-

'l^e^a York.— Suydam v. Moore, 8 Barb.

358.

Vfisconsin.— West Wisconsin R. Co. v.

Trempealeau County, 35 Wis. 257.

United States.— Holyoke Water Power Co.

1). Lyman, 15 Wall. 500, 21 L. ed. 433; Miller

V. New York, 15 Wall. 478, 21 L. ed. 98;
Pennsylvania College Cases, 13 Wall. 190, 20
L. ed. 350; Sala v. New Orleans, 21 Fed. Cas.

No. 12,246, 2 Woods 188.

This does not mean that the hands of a
legislature are tied so that it cannot enact
in a special charter that which is inconsistent

with a prior general law. Scotland County v.

Missouri, etc., K. Co., 65 Mo. 123. Nor does

it abrogate the rule that a special provision

relating to the particular corporation em-
bodied in its special charter will override a
different provision in an existent general

statute. Wood v. Wellington, 30 N. Y. 218.

And although by reason of the reservation in

the general law the legislature has the power
to alter or repeal a special charter granted
while the general law was in force, yet it

will not be intended as doing so by reason of

subsequent general enactments, which do not

have this effect by their terms. State v. Ma-
con County Ct., 41 Mo. 453.

93. Durand v. New Haven, etc., Co., 42

Conn. 211. Contra, and seemingly unsound,
Pingree v. Michigan, etc., R. Co., 118 Mich.

314, 76 N. W. 635, 53 L. R. A. 274.

The power of amendment reserved in the
general law will be construed as applicable

to an existing charter, although the legisla-

ture tendered to the corporation an extension

of its charter, expressly reserving the power
of amendment, which was rejected by the cor-

poration, after which the legislature granted
an extension, which was accepted without
such an express reservation. Northern Bank
V. Stone, 88 Fed. 413.

The reservation of the power to amend, al-

ter, or repeal a charter may be exercised by
changing the term of office of a director, and
by providing for a representation in the board
of directors of a minority of the shareholders.

Atty.-Gen. v. Looker, 111 Mich. 498, 69 N. W.
929.

Where a charter has been granted and ex-

tended under successive constitutions, it will

become subject to the provisions of the con-

stitution in force when its final extension

takes effect. State t'. Citizens' Bank, 52

La. Ann. 1086, 27 So. 709.

The acceptance by a corporation of an act

of the legislature passed for its benefit oper-

ates to bring the corporation under the do-

minion of the constitution of the state in

force when its acceptance takes place. State
V. Citizens' Bank, 52 La. Ann. 1086, 27 So.

709.

93. Chicago City R. Co. t,". AUerton, 18

Wall. (U. S.) 233, 21 L. ed. 902.

94. Gill V. Balis, 72 Mo. 424; Com. v. Cul-

len, 13 Pa. Ct. 133, 53 Am. Dec. 450; Brown
V. Fairmount Gold, etc., Min. Co., 10 Phila.

(Pa.) 32, 30 Leg. Int. (Pa.) 124; Chicago,
etc., R. Co. V. Allerton, 18 Wall. (U. S.) 233,

21 L. ed. 902.

That directors cannot change essentially

the business of the corporation see Cherokee
Iron Co. V. Jones, 52 Ga. 276; Abbot v.

American Hard Rubber Co., 33 Barb. (N. Y.)

578.

95. Marlborough Mfg. Co. 17. Smith, 2

Conn. 579; Stark v. Burke, 9 La. Ann. 341;
Boisdere v. Citizens' Bank, 9 La. 506, 29 Am.
Dec. 453; State v. Adams, 44 Mo. 570; Za-

briskie v. Hackensack, etc., R. Co., 18 N. J.

Eq. 178, 90 Am. Dec. 617.

An exception to this statement of doctrine

was made in Illinois, where it was held that

the directors of a corporation have power to

acceut an amended charter. Illinois River
R. Co. V. Zimmer, 20 111. 654 [citing Sprague
V. Illinois River R. Co., 19 111. 174; Banet v.

Alton, etc., R. Co., 13 111. 508]. The language
above quoted was reaffirmed in Illinois River
R. Co. v. Beers, 27 111. 185.

96. Chicago City R. Co. v. Allerton, IS

Wall. (U. S.) 233, 21 L. ed. 902; Heath v.

Erie R. Co., 11 Fed. Cas. No. 6,306, 8 Blatchf.

347.

97. Hatridge v. Rockwell, R. M. Charlt.

(Ga.) 260; Percy v. Millaudon, 3 La. Ann.
568.

98. Stark v. Burke, 9 La. Ann. 341.

99. Marlborough Mfg. Co. f. Smith, 2

Conn. 579; Boisdere v. Citizens' Bank, 9 La.
506, 29 Am. Dec. 453; State v. Adams, 44
Mo. 570; Zabriskie v. Hackensack, etc., R.
Co., 18 N. J. Eq. 178, 90 Am. Dec. 617.

Compare Dayton, etc., R. Co. v. Hatch, 1 Disn.
(Ohio) 84, 12 Ohio Dec. (Reprint) 501, hold-

ing it to be a power of the directors.

[I, K. 3. b]
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holders, unless the legislature has previously provided for an acceptance by the

directors or by some other hody.^""

b. Action 'of Directors Validated by Ratification or Acquiescence of Share-

holders. But although the directors may have in strictness no power to accept

an amendment of the charter, yet their action in so doing may be validated by the

acquiescence of the ehareliolders, on the principle of ratification or estoppel.*

This principle applies where the directors have, without authority from the share-

holders,,taken it upon themselves to procure new legislation respecting the corpo-

ration. Here, if the legislation is beneficial to the corporation and is not repudi-

ated by the shareholders by some distinct act, slight evidence of acquiescence will

found a presumption of acceptance,^ such as persisting in the prosecution of an

action wliich could be maintained only under the charter as amended,' taking a

continuous course of action which could be lawfully maintained only under the

amended charter,* or, in case of an amendment procured by the directors, chang-

ing the voting power of the shares, by a unanimous acceptance and action upon

it for twenty>year8.^ Nor can a shareholder plead his ignorance of the amend-

ment so as to make it a ground of escaping his liability under his contract of

subscription, since it is his duty to know it,® especially where, subsequently to the

amendment, he has voted at corporate meetings and otherwise acted in a manner
consistent only with the conclusion of his being a shareholder.''

5. Evidence of Acceptance of Amendment— a. In General. The acceptance

of an amendment to a charter need not be proved by formal corporate action, but

may be established by evidence of user thereunder, that is to say, of action by
the corporation which could not be taken properly but for the amendment ;^ and
it may be inferred from such acts or omissions as would raise a presumption of

100. Opinion of Judges, 120 N. C. 623, 28

S. E. 18.

1. Arkansas.— Ex p. Booker, 18 Ark. 338.

Connecticut.— Danbury, etc., R. Co. v.

Wilson, 22 Conn. 435; Marlborough Mfg. Co.

V. Smith, 2 Conn. 579.

Florida.— Martin v. Pensacola, etc., R.

Co., 8 Fla. 370, 73 Am. Dec. 713.

Georgia.— Memphis Branch R. Co. v. Sul-

livan, 57 Ga. 240.

Indiana.— Hayworth v. Junction R. Co.,

13 Ind. 348.
'

New Jersey.— Zabriskie v. Hackensack,
etc., R. Co., 18 N. J. Eq. 178, 90 Am. Dec.

617; Gifford v. New Jersey R., etc., Co., 10

N. J. Eq. 171.

Ohio.— Goodin v. Evans, 18 Ohio St. 150;
Owen f. Purdy, 12 Ohio St. 73.

Pennsylvania.— Houston v. Jefferson Col-

lege, 63 Pa. St. 428; Bedford R. Co. v. Bow-
ser, 48 Pa. St. 29 ; Brown v. Fairmount Gold,
etc., Min. Co., 10 Phila. 32, 30 Leg. Int. 124;
Germantown Mut. F. Ins. Co. v. Stokes, 9
Phila. 80, 29 Leg. Int. 100.

Vermont.— Vermont, etc., R. Co. v. Ver-
mont Cent. R. Co., 34 Vt. 1.

United States.— Chubb v. Upton, 95 U. S.

665, 24 L. ed. 523 ; Mowrey v. Indianapolis,
etc., R. Co., 17 Fed. Cas. No. 9,891, 4 Biss.

78; Upton v. Jackson, 28 Fed. Cas. No. 16,802,

1 Flipp. 413.

Compare Banks v. Judah, 8 Conn. 145;
Blatehford r. Ross, 54 Barb. (N. Y.) 42, 5
Abb. Pr. N. S. (N. Y.) 434, 37 How. ?r.

(N. Y.) 110.

8. Penobscot Boom Corp. v. Lamson, 16
Me. 224, 33 Am. Dec. 656; Trott v. Warren,

11 Me. 227; Ameriscoggin Bridge Co. v.

Bragg, 11 N. H. 102; U. S. Bank v. Dan-
dridge, 12 Wheat. 64, 71, 6 L. ed. 552; New-
ling V. Francis, 3 T. R. 189, 1 Rev. Rep. 687.

3. Lincoln, etc.. Bank v. Richardson, 1 Me.
79, 10 Am. Dec. 34; Com. v. CuUen, 13 Pa.
St. 133, 53 Am. Dee. 450.

4. Rex V. Ame'ry, 1 T. R. 575, 2 T. R. 515.

5. Rogers v. Nashville, etc., R. Co., 91

Fed. 299, 33 C. C. A. 517.

6. Eppes V. Mississippi, etc., R. Co., 35
Ala. 33; Sparrow v. Evansville, etc., R. Co.,

7 Ind. 369.

7. Bedford R. Co. v. Bowser, 48 Pa. St.

29. But see contra, Oldtown, etc., R. Co. v.

Veazie, 39 Me. 571.
Circumstances under which an acceptance

of enabling statutes by the shareholders is

not necessary to authorize the directors to

take land for corporate purposes. See East-
ern R. Co. V. Boston, etc., R. Co., Ill Mass.
125, 15 Am. Rep. 13.

8. Jackson v. Walsh, 75 Md. 304, 23 Atl.

778; Cincinnati, etc., R. Co. v. Cole, 29 Ohio
St. 126, 23 Am. Rep. 729; Zabriskie v. Cleve-

land, etc., R. Co., 23 How. (U. S.) 381, 16
L. ed. 488.

Although the board of directors may have
no power to procure or to accept an amend-
ment of the charter, yet where a new power
is conferred by the amendment and is exer-
cised by the directors without dissent on the
part of the shareholders this will be evidence
of an acceptance of the amendment by the
corporation!. Eastern R. Co. v. Boston, etc.,

R. Co., Ill Mass. 125, 15 Am. Rep. 13 [citing
Bangor, etc., R. Co. v. Smith, 47 Me. 34;

pI. K, 5, al
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acceptance in the case of a natural person.' A presumption of acceptance arises

where the grant is beneficial to the corporation or to the shareholders.^" Such an
acceptance may be shown by showing the exercise by the corporation of the
powers conferred by the amendment," by showing that the corporation has done
particular corporate acts authorized by the amendment, but without which such
acts would not hare been authorized,^ by the fact that the officers of the corpora-
tion have exercised the powers conferred by it,'' or in general by any acts or
omissions done or had by tlie corporation which are inconsistent with any hypothe-
sis save that of an acceptance of the amendment."

b. By Shareholders. The doctrine that action under an amendment which
could not take place lawfully without an acceptance of the amendment is prima
facie evidence of its acceptance does not apply as against shareholders who have
not lost their rights by acquiescence or laches. The reason is that they have a

riglit to have their dissent heard and discussed in a corporate meeting.*^ Cir-

cumstances may of course exist from which the assent of a subscriber to shares of

the corporation, to an amendment to the charter procured subsequently to his

subscription, may be inferred without direct evidence of such assent.'* Where
there is an attempt upon the part of a shareholder or of his personal representa-

tive to escape liability on his contract of subscription, on the ground that the
charter was altered subsequently thereto without his consent, it seems that his

assent, in the absence of any evidence speaking upon the question, will be pre-

sumed, and that his dissent must be affirmatively shown."

Middlesex Husbandmen, etc., Soc. v. Davis,
3 Mete. (Mass.) 133; Charles River Bridge v.

Warren Bridge, 7 Pick. (Mass.) 344].
9. Sumrall v. Sun Mut. Ins. Co., 40 Mo.

27; Com. v. CuUen, 13 Pa. St. 133, 53 Am.
Dee. 450.

10. " Where the new grant is beneficial in

its aspect, it is thought, very little is re-

quired to found a presumption of accept-

ance." Bell, J., in Com. v. Cullen, 13 Pa.
St. 133, 140, 53 Am. Dec. 450. See also Ban-
gor, etc., R. Co. V. Smith, 47 Me. 34.

11. Wetumpka, etc., R. Co. v. Bingham, 5
Ala. 057; Palfrey v. Paulding, 7 La. Ann.
363; Bangor, etc., R. Co. v. Smith, 47 Me. 34;
Penobscot Boom Corp. c. Lamson, 16 Me.
224, 33 Am. Dec. 656; Goodin v. Evans, 18

Ohio St. 150.

A general act amounting to an amendment
of all railroad charters was deemed to have
been accepted by action under it by the

officers, who had power to request amend-
ments, no shareholders ever objecting to it.

Smead r. Indianapolis, etc., R. Co., 11 Ind.

104. And this rule applies when the powers
are conferred by a general law which is de-

clared ajpplicable to any one of a class of cor-

porations that may accept its provisions.

Goodin v. Evans, 18 Ohio St. 150.

12. Kenton County Ct. v. Bank Lick Turn-
pike Co., 10 Bush (Ky.) 529.

13. Story, J., in U. S. Bank v. Dandridge,
12 Wheat. (U. S.) 64, 6 L. ed. 552.

14. Alabamn.— Wetumpka, etc., R. Co. v.

Bingham, 5 Ala. 657.
Kentuchy.— Covington v. Covington, etc.,

K. Co., 10 Bush 69.

houisiana,.— Palfrey t. Paulding, 7 La.

Ann. 363.

Mavne.— Bangor, etc., R. Co. v. Smith, 47
Me. 34.

[I. K, 5, a]

Massachusetts.— Blandford School Dist.

No. 3 V. Gibbs, 2 Gush. 39.

Minnesota.— State v. Sibley, 25 Minn. 387.

Missouri.— Hope Mut. E. Ins. Co. v. Koel-
ler, 47 Mo. 129; Hope Mut. F. Ins. Co. v.

Beckmann, 47 Mo. 93; Sumrall v. Sun Mut.
Ins. Co., 40 Mo. 27.

New York.— People v. Law, 34 Barb. 494;
Beals V. Benjamin, 29 How. Pr. 101.

Ohio.— Goodin v. Evans, 18 Ohio St. 150.

See 12 Cent. Dig. tit. " Corporations,"

§§ 125, 126.

The election of corporate ofScers in pursu-
ance of the terms of the amended charter Is

presumptive evidence of its acceptance. Com.
i;. Cullen, 13 Pa. St. 133, 53 Am. Dec. 450.

15. Maryland.— Lyons v. Orange, etc., R.
Co., 32 Md. 18.

Mississippi.— New Orleans, etc., R. Co. v.

Harris, 27 Miss. 517.
Ohio.— Owen v. Purdy, 12 Ohio St. 73.

Pennsylvania.— Com. v. Cullen, 13 Pa. St.

133, 53 Am. Dec. 450.
Vermont.— Vermont, etc., R. Co. v. Ver-

mont Cent. R. Co., 34 Vt. 1.

16. Connecticut, etc.. Rivers R. Co. v.

Bailey, 24 Vt. 465, 58 Am. Dec. 181.

17. Martin v. Pensacola, etc., R. Co., 8
Fla. 370, 73 Am. Dec. 713; Western North
Carolina R. Co. V. Rollins, 82 N. C. 523;
North Carolina, etc., R. Co. v. Leach, 49 N. C.

340; Mills v. Williams, 33 N. C. 558.
In Ohio it has been reasoned that the bur-

den of showing such assent rests with the
party seeking to hold the shareholder liable.

Ireland v. Palestine, etc.. Turnpike Co., 19
Ohio St. 369. It is obvious that this con-
clusion may be varied either way by the
state of the pleadings and the form of the
issues. Bery v. Marietta, etc., R. Co., 26
Ohio St. 673.
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a. Estoppel to Deny Acceptance of Amendment — a. Of Shareholders.

Althongli there may have been a fundamental cliange wrought by an amendment
to the charter or act of incorporation, such as might release a shareholder season-

ably dissenting therefrom in the proper mode, yet unless he does so dissent and
make a fair attempt to procure a rescission of his contract of subscription on that

ground, or to prevent the corporation from acting in conformity with the amend-
ment, he will become estopped from subsequently claiming that he lias been

released from his contract of subscription by reason of the amendment.'^ This

is merely a branch of the general doctrine under which a shareholder when sued

upon liis contract of subscription to the shares of the corporation becomes
estopped by his conduct in various ways from denying the regularity or the legal-

ity of the organization of the corporation.'' Judicial opinion upon this question

has gone so far as to hold that the shareholder must challenge the validity of the

amendment by a proceeding in the nature of quo warranto, and cannot be
heard in an action to enforce Iiis contract of subscription to set it up in a collat-

eral way.^
b. Of Third Parties. As hereafter seen,''' one who contracts with a corpora-

tion by its corporate name, becomes thereby estopped to deny its corporate exist-

ence when sued upon the contract. So one who contracts with a corporation,

acting under an amended cliarter and by its amended name, will not be heard to

complain that the amendment has not been properly' accepted by the corpora-

tion.^ Persons who have entered into contracts with the corporation have no
standing to object to acts of legislation concurred in by the corporation clianging,

repealing, or surrendering its charter, provided their contracts are left intact and
their legal remedies preserved.^

e. Of Corporation. On the same principle, where the corporation itself exer-

cises the powers conferred by the amendment, it becomes estopped from denying
that it has formally accepted the amendment by filing the evidence of acceptance

required by the governing statute.**

One case is found where it was held that

it was a rnestion for the jury whether a com-
bination to change the fundamental purpose
of the corporation as established by its orig-

inal act of incorporation was not a fraud
upon a shareholder so as to release him
from his contract of subscription. Southern
Pennsylvania Iron, etc., Co. v. Stevens, 87 Pa.

St. 190.

18. Doane v. Pickaway, Wright (Ohio)

752.

19. Alabama.— Selma, etc., E. Co. v. Tip-
ton, 5 Ala. 787, 39 Am. Dec. 344.

Connecticut.— Lane v. Brainerd, 30 Conn.
565.

Illinois.— Tarbell v. Page, 24 111. 46; Kice
V. Eock Island, etc., E. Co., 21 111. 93.

Kansas.— McCune Min. Co. v. Adams, 35
Kan. 193, 10 Pac. 468.

Kentucky.— Ferguson v. Landram, 5 Bush
230, 96 Am. Dec. 350.

Massachusetts.— Holyoke Bank v. Good-
man Paper Mfg. Co., 9 Cush. 576; Chester
Glass Co. V. Dewey, 16 Mass. 94, 8 Am. Dec.
128.

Michigan.—r- Parker v. Northern Cent. Mich-
igan E. Co., 33 Mich. 23.

Nero York.— Buffalo, etc., E. Co. v. Cary,
26 N. Y. 75; Eaton v. Aspinwall, 19 N. Y.
119; Abbott V. Aspinwall, 26 Barb. 202;
Mead v. Keeler, 24 Barb. 20.

Ohio.— Owen v. Purdy, 12 Ohio St. 73.

Pennsylvania.— McHose v. Wheeler, 45 Pa.
St. 32.

Tennessee.— Greenville, etc., E. Co. v. John-
son, 8 Baxt. 332.

United States.— Casey v. Galli, 94 U. S.

673, 680, 24 L. ed. 168, 307.

The principle that a minority of share-
holders may, by laches, lose the right to
object to a reorganization, seems to have
been first decided in Connecticut in 1830.

Banks v. Judah, 8 Conn. 145.

20. Hope Mut. F. Ins. Co. v. Beckmann, 47
Mo. 93. For a similar expression see Chubb
V. Upton, 95 U. S. 665, 24 L. ed. 523.

21. See infra, I, N, 1.

22. Eppes V. Mississippi, etc., E. Co., 36
Ala. 33.

23. Houston v. Jefferson College, 63 Pa.
St. 428.

24. Zabriskie v. Cleveland, etc., E. Co., 23
How. (U. S.) 381, 16 L. ed. 488. Compa/re
Lanesborough Cong. Soc. v. Curtis, 22 Pick.

(Mass.) 320.

That a formal acceptance of an amendment
which releases all demands of the corpora-
tion against the state will be operative as a
contract between the corporation and the

state, and cannot be set aside on the ground
that it was executed by the governing body of

the corporation in ignorance of its real na-
ture and effect see St. John's College v. Pur-
nell, 23 Md. 629.

[I, K, 6, e]
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7. Amendment by Substitution of New Charter. The alteration of a charter
may be as lawfully made by the substitution of a new charter as by an amend-
ment of the old, provided such substituted charter be germane and necessary to

the objects and purposes for which the company was organized.'''' It has been
held that a statute which in form is a new charter of an existing corporation,

which does not purport to be an amendment of the old charter, but which con-

tains precisely the same title, and which embodies most of the provisions of the
old charter with the addition of certain new provisions, is to be treated merely as

an amendment of the old charter, the court, upon an examination of the terms
of the new act, being of the opinion that such was the legislative intent.^

8. Injunction to Restrain Corporation From Petitioning Legislature For Amend-
ment OF Charter. In England, where corporations are created and where their

charters are amended by special acts of legislation, the protection of minority
shareholders is secured by bills in equity restraining the majority of the share-

holders or the directors from using the funds of the corporation in promoting
applications to parliament for the passage of amendatory legislation changing the

fundamental purposes for which the corporation was originally created, and con-

sequently altering the contracts into which the complainants entered in becoming
members of it.'" In America it has been held that an attempt by injunction to

restrain the directors of a corporation from applying to the legislature for an
amendment of the charter, where they do not use the corporate fund to promote
the application, would be opposed to the spirit of our institutions, and would
involve an impertinent interference by the judicial branch of the government
with the right of the legislature to have full information from its constituents

upon subjects of legislation, and with the right of the people to petition the legis-

25. Sprigg V. Western Tel. Co., 46 Md. 67.

26. Hope Mut. F. Ins. Co. v. Beckmann, 47

Mo. 93.

27. Stevens v. South Devon R. Co., 13

Beav. 48; Munt v. Shrewsbury, etc., R. Co.,

13 Beav. 1, 15 Jur. 26, 20 L. J. Ch. 169;
Great Western R. Co. v. Rushout, 5 De G.
& Sm. 290, 16 Jur. 238, 10 Eng. L. & Eq. 72

;

Simpson v. Denison, 10 Hare 51, 16 Jur. 828,

44 Eng. Ch. 50; Bagshawe v. Eastern Union
R. Co., 7 Hare 114, 13 Jur. 602, 18 L. J. Ch.

193, 6 R. & Can. Cas. 152, 27 Eng. Ch. 114;
Lancaster, etc., R. Co. v. Northwestern R.
Co., 2 Kay & J. 293, 25 L. J. Ch. 223, 4
Wkly. Rep. 220; Atty.-Gen. v. Norwich, 16

Sim. 225, 39 Eng. Ch. 225. In Stevens v.

South Devon R. Co., 13 Beav. 48, it was held

that the funds of a railroad company could

not be used to promote an act of parliament
changing the rights of two classes of share-

holders in the company. In Munt v. Shrews-
bury, etc., R. Co., 13 Beav. 1, 15 Jur. 26, 20
L. J. Ch. 169, a railway company was en-

joined from using its funds to promote an
act of parliament designed to improve the

navigation of a river on which the terminus
of its railway was situated. See also Stock-

ton, etc., R. Co. V. Leeds, etc., R. Co., 12 Jur.

735, 2 Phil. 666, 5 R. & Can. Cas. 695; Ware
V. Grand Junction Water Works Co., 2 Russ.

& M. 470, 11 Eng. Ch. 470 (where the nature
of the jurisdiction is stated by Lord Cotten-
ham ) . Such injunctions are not regarded as
attempts to restrain the proceedings of par-

liament.

This practice of restraining by injunction
applications to parliament appears to be of

[I. K, 7]

recent origin in England, and there are not
many reported cases in which it has been ex-

ercised. Such an injunction was granted by
Vice-chancellor Shadwell, in 1831, in Cunliff

V. Manchester, etc., Canal Co., 2 Russ. & M.
481, note a, 11 Eng. Ch. 481, note o; and in

Ware v. Grand Junction Water Works Co.,

2 Russ. & M. 470, 11 Eng. Ch. 470. The
former case was compromised on appeal, and
the latter was reyersed on appeal by the lord
chancellor. In Stockton, etc., R. Co. v.

Leeds, etc., R. Co., 12 Jur. 735, 2 Phil. 666,
5 E. & Can. Cas. 695, Anno. 1848, an in-

junction was granted by Vice-Chancellor
Shadwell to restrain a railroad company
from opposing a bill brought before parlia-

ment by another railroad company for the
amalgamation of the two companies; but on
appeal the injunction was dissolved on the
merits by Lord Cottenham, although the ju-

risdiction of the court was maintained by him.
In Heathcote v. North Staffordshire R. Co., 2
Hall & T. 382, 14 Jur. 859, 2 Macn. & G. 100,

6 R. & Can. Cas. 358, 48 Eng. Ch. 78, Anno.
1850, an injunction was granted by the vice-

chancellor restraining defendants from mak-
ing an application to parliament for any act

to authorize them to abandon certain branch
railways or to authorize anything to be done
or omitted by the company inconsistent with,
or repugnant to, a covenant entered into by
them with the complainant. This injunction
was also dissolved by Lord Cottenham upon
the merits. In no one of these cases was the
injunction restraining a party from making
application to parliament, either in support
of, or in opposition to, a bill finally sustained.
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latnre for changes in the laws ; and this principle is supposed to have special

application where, in the constitution of the state or in a general law of the state

applicable to all corporations, the right is reserved to the legislature to alter or

repeal corporate charters ; since in such a case all contracts, express or implied,

resulting from the act of incorporation and its acceptance by the shareholders, are

deemed to have been entered into by both parties, subject to such constitutional

or statutory reservation.^

L. Organization Under General Laws — l. methods of. Corporations

are organized under general enabling statutes in two ways : (1) By procuring a

charter from a judicial court— a mode of organization which, so far as the writer

knows, exists in a few states only, and which is for the most part confined to ideal

corporations, that is to say, to societies organized for ideal, social, religious, or

mutually beneficial purposes, and not having a joint stock.?' (2) By entering into

articles of association, by signing and acknowledging them in a prescribed way,
and presenting them to some ministerial officer of the state, generally the secretary

of state, wlio examines them and, having ascertained that they comply with the

governing statuteT?oth as to the purposes named tiierein for which the corporation

IS formed, the amount of capital stock, the mode by which it is to be raised, and
as to matters of form and detail therein prescribed, grants to the applicants a
document usually called a certificate of incorporation ; whereupon the document
is recorded in the office or offices designated for such recordation by the govern-

ing statute, generally in the office of the secretary of state, and also in the office

of the recorder or register of deeds of the county which is designated in the

articles as the principal place of business of the corporation.^

2. Procuring Charters From Judicial Courts— a. Validity of Statutes Devolv-
ing Power of Creating Corporations Upon Judicial Courts. In the absence of a

provision in the constitution of the state conferring such power on the legislature,

it has no power to authorize the judicial courts to grant special charters of incor-

poration, since it is not competent for the legislature to delegate its powers to

another department of the government.'' The legislature may, however, even in

the absence of a direct constitutional authorization, prescribe by general laws the

conditions under which, and the purposes for which corporations may be
organized, and may devolve upon the judicial department of the government the

execution of those laws, by examining the charters and determining whether they
are in compliance with law, and if so, passing a decree of incorporation. In
all these cases the distinction lies between creating and organizing corporations.

In the absence of an explicit constitutional authorization to the contrary, the

legislature alone can create corporations ; without the aid of such an authorization

it may, however, empower the judicial courts to organize them under a general
law, provided there is no prohibition in the constitution which disables the legis-

lature from devolving ministerial duties on the judicial courts.^ The theory is

that in such a case the legislature merely uses the courts for the purpose of giving
legal form to the corporation, and that the act required by the statute to be done
by the courts is not an act involving even judicial discretion, but is a purely
ministerial act in such a sense that its performance could be compelled by
mandamus.^

28. story ». Jersey City, etc., E. Co., 16 v. Johnson, 8 Baxt. (Tenn.) 332; Ex p.
N. J. Eq. 13, 84 Am. Dec. 134. Compare Chadwell, 3 Baxt. (Tenn.) 98; Em p. Burns,
Durfee v. Old Colony, etc., E. Co., 5 Allen 1 Tenn. Ch. 83.
(Mass.) 230. 33. Franklin Bridge Co. v. Wood, 14 Ga.
29. See infra, I, L, 2. 80. Accordingly it has been held that the
30. See infra, I, L, 3. legislature may, in the absence of a direct
31. Ex p. Chadwell, 3 Baxt. (Tenn.) 98; constitutional authorization, provide by law

State 17. Armstrong, 3 Sneed (Tenn.) 634. for the creation of village, town, or city cor-
32. Ex p. Chadwell, 3 Baxt. (Tenn.) 98; porations, by presenting a petition therefor

State V. Armstrong, 3 Sneed (Tenn.) 634. to the county court, that body having no dis-
See the reasoning in Greeneville, etc., E. Co. cretion to refuse the petition when it conforms

[I, L, 2, a]
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b. Purposes For Whieh Charters May Be Obtained From Courts. In general

the purposes for which so-called charters may be obtained from the judicial

courts in Pennsylvania relate to ideal corporations merely. But the statute laws

of Pennsylvania, conferring the power upon the court of common pleas of that

state to grant so-called charters of incorporation, include within the purposes for

which corporations may be organized : . . . (4) Mutual savings fund, loan and
building associations.'* ... (5) Associations for the purpose of insuring horses,

cattle, and other live stock, against loss by death from disease or accident, or

from being stolen ; water, hook and ladder companies, building associations, . . .

hotel companies . . . lire companies, lire-insurance companies.'^ (6) Saving-fund

associations, or societies for the accumulation of funds and the distribution of the

same among their members, without banking or discounting privileges.^

e. Proceedings to Obtain Charters Under Such Statutes. Proceedings to

obtain charters under such statutes from a judicial court ought to be public,

preceded by the advertisement required by the statute, and fulfilling the condi-

tion of publicity intended by the legislature.*'

to the statute, but being required merely
to spread it upon its minutes, which done,
the corporation becomes ipso ^acto legally or-

ganized. Morristown v. Shelton, 1 Head
(Tenn.) 24. Under the Tennessee act of

1871 iauthorizing the chancery courts to
grant letters of incorporation, it was held
that such courts had no power to organize a
corporation for any purpose not authorized by
general law; since this would be to create
corporations, which was an attribute of legis-

lative power, and not merely to organize
them. Ex p. Chadwell, 3 Baxt. (Tenn.) 98.

In other words the action of the court ex-

tends no further than to furnish evidence of

organization. Greeneville, etc., R. Co. l>.

Johnson, 8 Baxt. (Tenn.) 332.

34. Pa. Act April 12, 1859; Purd. Dig.
129, pi. 1 ; P. L. 544.

35. Pa. Act March 26, 1867; Purd. Dig.
1456, pi. 3; P. L. 44.

36. Pa. Act April 12, 1867; Purd. Dig.
1456, pi. 4; P. L. 70.

37. In re Church of Holy Communion, 14
Phila. (Pa.) 121, 37 Leg. Int. (Pa.) 124.

The requisites of such a charter were cata-
logued by Paxson, J., in fourteen separate
paragraphs in In re Philadelphia Artisans'
Institute, 8 Phila. (Pa.) 229. As to the re-

quisites of a charter under the Pennsylvania
act of 1874, which statute has been held man-
datory, see In re Stevedores' Beneficial Assoc,
14 Phila. (Pa.) 130, 37 Leg. Int. (Pa.) 262.
Under this statute as amended by the acts of

April 17, 1876, and June 10, 1893, which au-
thorize the chartering of corporations for the
encouragement and protection of trade and
commerce, the court of common pleas has no
authority to gi-ant a charter for the purpose
of promoting and encouraging' the business
and general welfare of all granite and blue-

stone dealers engaged in supplying stone to
the city of Philadelphia and vicinity, pro-
tecting and increasing the business of buying
and selling stone by obtaining and imparting
prompt, reliable, just, and valuable informa-
tion and methods, adjusting all difficulties

and differences which may arise between its

members, to secure a general use of granite

[I. L, 2, b]

and blue-stone in Philadelphia and vicinity,

and to otherwise further and advance the

business and trade of dealing in stone by
use of such means and methods as may be
lawful and proper. In re Master Graiiite,

etc., Cutters' Assoc, 9 Pa. Dist. 357, 23 Pa.

Co. Ct. 517.
A catalogue of reasons for which such char-

ters have been refused in Pennsylvania will

be found in In re The Rev. David Mulhol-
land Benev. Soc, 10 Phila. (Pa.) 19, 30 Leg.

Int. (Pa.) 85. Charters have been refused

which confer upon the corporation an un-

defined and unlimited power of expelling its

members (In re Brotherly Unity Beneficial

Assoc, 38 Pa. St. 299; In re Butchers' Bene-
ficial Assoc. No. 1, 38 Pa. St. 298; In re

Butchers' Beneficial Assoc, 35 Pa. St. 151;

In re Philadelphia Journalists Fund, 8 Phila.

(Pa.) 272) ; whieh undertake to confer upon
the corporation powers beyond those granted
by the governing statute, since the court can-

not confer corporate powers which would be

an act of legislation (Medical College's

Case, 3 Whart. (Pa.) 445; Com. v. Conover,

10 Phila. (Pa.) 55, 30 Leg. Int. (Pa.) 200),
such as a provision that each share should be
entitled to one vote (Com. v. Conover, 10

Phila. (Pa.) 55, 30 Leg. Int. (Pa.) 200.

Compare In re St. Mary^s Church, 7 Serg.

& R. (Pa.) 517) or a provision whieh au-_

thorizes the corporation, a medical college, to

confer degrees— no such power being given

in the governing statute (Medical College's

Case, 3 Whart. (Pa.) 445. Compare In re

Medico-Chirurgical College, 190 Pa. St.

121, 43 Wkly. Notes Gas. (Pa.) 481,

42 Atl. 524) ; and so of a charter au-

thorizing the intended corporation to con-

fer degrees in medicine or electricity,

and for the same reason (In re Amer-
ican Electropathic Institute, 14 Phila. (Pa.)

128, 37 Leg. Int. (Pa.) 262). And so of a
mutual marriage benefit association, the ob-

jects of the association being regarded as

against public policy (In re Helping-Hand
Marriage Assoc, 15 Phila. (Pa.) 644, 38 Leg.

Int. (Pa.) 423; Matter of Mutual Aid Assoc,

of North America, 15 Phila. (Pa.) 625, 38
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d. Referring Application to an Amicus Cnriss. In Missouri some of the courts

are in the habit, upon their own motion and without any statutory direction, of

Leg. Int. (Pa.) 423), of a qharter which em-
bodies matters which are the proper subject

of by-laws merely {in re Stevedores' Bene-
ficial Assoc., 14 Phila. (Pa.) 130, 37 Leg. Int.

(Pa.) 262), and of a charter the application

for which was not written on a single sheet

of paper [In re Monroe Republican Club, 6
Pa. Dist. 515, 19 Pa. Co. Ct. 568, 3 Lack.

Leg. N. (Pa.) 285, 28 Pittsb. Leg. J. N. S.

52 [fastened together with eyelets] ; In re

Society Principesso Montenegro Savoya, 6 Pa.
Dist. 486, 28 Pittsb. Leg. J. N. S. 42 [half

sheets tacked together, etc.] ; In re Account-
ants' Assoc, 5 Pa. Dist. 699, 18 Pa. Co. Ct.

159, 27 Pittsb. Leg. J. N. S. 103 [tied to-

gether with tape] ; In re Stevedores' Benefi-

cial Assoc, 14 Phila. (Pa.) 130, 37 Leg. Int.

(Pa.) 262) or was full of erasures and in-

terlineations (In re Zion Church Charter, 5
Pa. Dist. 780; In re C. Columbus Italian-

American Citizens' Assoc, 30 Pittsb. Leg.

J. N. S. 47). And so of a charter to aliens,

the court presuming alienage from the alien

names of the intended corporators (In re

St. Ladislaus Roman Catholic Sick, etc., As-
soc, 19 Pa. Co. Ct. 25) ; of a charter the ap-

plicants for which could not speak and write
the English language {In re Society Princi-

pesso Montenegro Savoya, 6 Pa. Dist. 486, 28

Pittsb. Leg. J. N. S. 42), especially where the

intended corporators were natives of a foreign

country, organized for the purpose of arming,
drilling, and disciplining as a military com-
pany ( In re Russian-American Guards' Char-

ter, 3 Pa. Dist. 673, 13 Pa. Co. Ct. 148) ; of a
charter, the declared objects of which were
" the cultivation of German song, and the cul-

tivation and improvement of German man-
ners and customs" (In re Germania San-

gerbund, 2 Pa. Dist. 73. For another case

where a charter was refused to a society of

foreigners, although not on the express

ground of the alienage of the corporators, see

In re Lodge Duch Nove Doby, No. 165, 3

Pa. Dist. 215) ; of a charter requiring the use
of the Hungarian and prohibiting the use of

the English language (In re St. Ladislaus
Roman Catholic Sick, etc., Assoc, 19 Pa.
Co. Ct. 25) ; and of a charter of a religious

society requiring all services, teachings, and
business to be conducted in the (jerman
language (German Evangelical Lutheran
Church's Petition, 6 Pa. Dist. 412, 20 Pa.
Co. Ct. 472). Other defects for which char-
ters of corporations for ideal purposes were
refused will be found dealt with at length
in 7 Thompson Corp. § 8168 [citing and ex-

amining the following cases: In re Amer-
icus Club, 6 Pa. Dist. 760, 20 Pa. Co.
Ct. 237; In re Monroe Republican Club,
6 Pa. Dist. 515, 19 Pa. Co. Ct. 568, 3
Lack. Leg. N. (Pa.) 285, 28 Pittsb. Leg.
J. N. 8. 52; In re McKee Rocks Volun-
teer Fireman's Relief Assoc, 6 Pa. Dist.

477, 19 Pa. Co. Ct. 537, 28 Pittsb. Leg. J.

N. S. 38; In re Accountants' Assoc, of Pitts-
iuTgh, 5 Pa. Dist. 699, 18 Pa. Co. Ct. 159, 27

Pittsb. Leg. J. N. S. 103; In re Gas Com-
panies, 5 Pa. Dist. 396, 18 Pa. Co. Ct. 136;

In re Permanent Relief Assoc, 3 Pa. Dist.

236; In re Skandinayiska, 3 Pa. Dist. 235;

In re Nether Providence Assoc, 2 Pa. Dist.

702, 12 Pa. Co. Ct. 666; In re Ton-a-lu-ka

Club, 1 Pa. Dist. 460; In re Burger's Mili-

tary Band Assoc, 19 Pa. Co. Ct. 651; In re

St. Ladislaus Roman Catholic Sick, etc, As-
soc, 19 Pa. Co. Ct. 25; In re Pennsylvania
State Sportsmen's Assoc, 11 Pa. Co. Ct. 576;
In re jacksonian Club, 11 Pa. Co. Ct. 19;
In re Newton Hamilton Oil, etc., Co., 10 Pa.
Co. Ct. 452 ; In re Pittsburgh Stock Exch., 26
Pittsb. Leg. J. N. S. 308].

Requisites of application for charter.— An
application for a charter to create a corpo-
ration for ideal purposes of the most general
and diffuse character should set forth the
means intended to be adopted for the accom-
plishment of those objects, and should pro-

vide for the creation of a membership and
for the mode of succession (In re Right
Worthy Grand Ct., 8 Pa. Dist. 127, 22 Pa.
Co. Ct. 270), and generally the purposes of
a proposed corporation should be expressed
in such an application in specific terms, so
that it can be seen that those purposes are
lawful (Xantha Beneficial, etc., Assoc, 8 Pa.
Dist. 142), especially where corporate fran-
chises are not necessary to enable the appli-

cants to carry out the purposes named in

their application (In re C. Columbus Italian-
American Citizens' Assoc, 30 Pittsb. Leg. J.

N. S. 47). An application will be refused
which is signed by only four instead of five

persons, as the statute requires. In re C.

Columbus Italian-American Citizens' Assoc,
30 Pittsb. Leg. J. N. S. 47.

Defects in applications for charters for
business corporations under Pennsylvania
statute.— In considering whether a, charter
ought to be granted or refused, the executive
department of Pennsylvania look only to the
application itself, and do not refuse a charter
for reasons not apparent on the face of it.

In re Seneca Bridge Co., 1 Pa. Dist. 416, 11

Pa. Co. Ct. 337, 30 Wkly. Notes Cas. (Pa.)
200. It will not on such an application de-

termine disputed questions of fact, but will

leave such questions to be determined by the
courts. Union Water Co. v. Edgeworth Water
Co., 1 Pa. Dist. 536, 30 Wkly. Notes Cas.
(Pa.) 371; In re Seneca Bridge Co., 1 Pa.
Dist. 416, 11 Pa. Co. Ct. 337, 30 Wkly. Notes
Cas. (Pa.) 200. Tnus where a water-supply
company applies for a, charter under the act
of April 29, 1874, covering the identical ter-

ritory embraced in a previous exclusive char-
ter to a like company, the charter will be re-

fused, although there be testimony that the
first company has failed to supply the public
with water and has never attempted to ac-

quire the necessary supplies for that purpose.
Union Water Co. v. Edgeworth Water Co., 1

Pa. Dist. 536, 30 Wkly. Notes Cas. (Pa.)
371. It manifestly follows from this that the
application must show on its face a clear

[I. L. 2. d]
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referring any such an application to a member of the bar as amicus cntrim, and it

has been held in that state that it is competent for the court to allow the amietts
curicB a reasonable compensation for his services, to be taxed as costs against the
proposed incorporators.^

e. No Appeal From Decree Refusing. Under the Tennessee act of 1871,
authorizing the chancery courts to grant letters of incorporation, no appeal lay to

the supreme court from the refusal of a chancery court to grant such letters.*"

f. Charters Amended by Judicial Courts. Statutes have existed in Pennsyl-
vania empowering tiie judicial courts to grant amendments to charters of incor-

poration enacted by the legislature ; but as these enactments seem to refer only
to societies not having a joint stock the subject vrill not be considered here.*"

3. Procuring Charters From Ministerial Officers— a. Nature of Charter
Where Corporation Organized Under General Law— (i) Wsat Constitutes
CsARTMR. It cannot pi'operly be said that a corporation has no " charter" where
it is organized by the voluntary action of its members, with the consent and
approval of an officer of the state, under an enabling statute permitting corpora-

tions of the particular description to be organized. In such a case the provisions

of the articles of association or the articles of incorporation, by whatever name
caHed, constitute the charter of the corporation, in so far as such provisions are

authorized by the statute law of the state under which the corporation is formed.*'

An instrument of incorporation which conforms to the provisions of the general
enabling statute und?r which it is made becomes a charter within the protection

of that clause of the constitution of the United States which provides that " no
State shall [jass any law impairing the obligation of contracts";*^ and is hence
protected as a contract from subsequent impairment by state action, under the

doctrine of the Dartmouth College case ^ in like manner as special charters are so

protected.**

(n) Presumption Whers Articles Are Indefinite. If the articles are

indetinite in a given particular— if they go no further tlian to use the general

words employed in the statute, describing the purposes of the incorporation— it

will be presumed that the coadventurers intended to create a corporation of the

same general nature, and with the same general powers in respect to whicli incor-

poration is granted by the statute, rather than that by such words they sought to

apply intended special limitations on the powers of the corporation which they

created.*"

(ill) Effect of Includinq Illegal Matter in Articles. If the coad-

venturers, in drawing tlieir articles of association, incorporate therein a grant of

greater powers or privileges tiian the governing statute allows, fliis will not neces-

sarily prevent them from becoming incorporate, since the law will reject the

right to the charter; and in order that it may 40. In re St. Mary's Church, 7 Serg. & R.

appear whether or not it will conflict with a (Pa.) 517.

charter previously granted to another com- As to the body or constituency that may
pany, if it be a water-supply company, a gas give assent to amendments granted by the

company, or the like, the district which it ia judicial court see Matter of Mercantile Li-

proposed to supply must be specifically _ de- brary Co., 2 Brewst. (Pa.) 447.

fined in the application. In re New Gas Light 41. O'Brien «. Cummings, 13 Mo. App.
Co., 7 Pa. Dist. 151. Thus an application for 197; North Point Consol. Irr. Co. r. Utah,
the charter of a water company which shows etc.. Canal Co., 16 Utah 246, 52 Pac. 168, 67
only that the company desires to take water Am. St. Rep. 607, 40 L. R. A. 851.

from a certain stream between specified 42. U. S. Const, art. 1, § 10.

townships, without stating where the com- 43. Dartmouth College r. Woodward, 4
pany is located, or into' what town, borough. Wheat. (U. S.) 518, 4 L. ed. 629.

city, or district it proposes to introduce 44. Chicago, etc., R. Co. v. Cutts, 94 U. S.

water, was refused. In re Perkiomen Water 155, 24 L. ed. 94; Miller p. New York, 15
Storage, etc., Co., 2 Pa. Dist. 466, 32 Wkly. Wall. (U. S.) 478, 21 L. ed. 98; Capital
Notes Cas. (Pa.) 280. City Gaslight Co. v. Des Moinea, 72 Fed.

38. In re St. Louis Christian Science In- 829.

stitute, 27 Mo. App. 633. 45. Whetstone v. Ottawa University, II

39. Eai p. Chadwell, 3 Baxt. (Tenn.) 98. Kan. 320.

[I. L, 2, d]
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excessive powers as surplusage. In such a case all- acts done in pursuance of the

illegal matter embodied in tlieir articles will be invalid ; but the title of the cor-

poration as to all matters authorized by the governing statute will not be subject

to collateral impeachment by reason of the illegal matter." Thus where the

governing statute provided among other things that the term of existence of cor-

porations formed under it should not exceed twenty years,^' and the articles of

association provided for a term of existence for the corporation of fifty years, it

was held in a proceeding by quo warranto that this was no ground of ouster before

the expiration of twenty years. It did not prevent the corporation from coming
into existence. It could not without renewal live for fifty years, but it might
exercise the rights and privileges of a corporation for twenty years.^^ So the

articles of association in a plank-road company, under a general law of New
York/' were not void because they contained a provision autliorizing the directors

of the company to increase its capital stock without consent of a majority in

amount of the shareholders, as required by the statute. It was said that all the

acts of the directors pursuant to such a provision would he void ; but it was held

that the articles being in other respects in accordance with law the existence of

such a clause did not prevent the association from becoming incorporate.'"*

b. When Life of Corporation Commences. " The life of a corporation aates

from its organization, and not from the time it begins to do business." ^' Where
the governing statute points out the manner in which the corporation shall be
organized, and the direction of the statute is followed, this brings the corporation

into existence, so that it may enter upon the objects of its creation.^' Thus the

corporation is generally deemed to exist from the time when the certificate of

incorporation prescribed by the governing statute is executed, acknowledged, and
recorded, or filed for record, in accordance with the governing statute ; and there-

after the lawfulness of the existence of the corporation cannot be collaterally

attacked or denied in controversies between the corporation and private parties,

but can be assailed only in an action by the state to vacate its franchises.^

e. Necessity of Valid Articles or Certificate of Incorporation— (i) Ik Oen-
EBAL. Where a collection of persons claim to have organized themselves into a

corporation under a general law, their claim will not be good, even when ques-

tioned collaterally, provided they file no arti9les of association at all.^ The rule

is the same where they file articles which are fatally defective, by reason of not
•conforming to the essential requirements of the governing statute.^

46. Albright v. Lafayette Bldg., etc., As- tion and its articles cannot be collaterally

soc, 102 Pa. St. 411. questioned. Society for Visitation, etc. ti.

47. Colo. G«n. Stat. § 238. Com., 52 Pa. St. 125, 91 Am. Dec. 139.

48. People v. Cheeseman, 7 Colo. 376, 2 54. Abbott v. Omaha Smelting, etc., Co., 4
Pac. 716. Nebr. 416; Childs v. Smith, 55 Barb. (N. Y.)

49. N. Y. Laws (1847), c. 210, § 40. 45.

50. Eastern Plank Koad Co. v. Vaughan, 55. McCallion v. Hibernia Sav., etc., Soc,
14 N. Y. 546. 70 Cal. 163, 12 Pac. 114; Washington City

51. Hanna v. International Petroleum Co., Fifth Baptist Church v. Baltimore, etc., E.
23 Ohio St. 622, 625. Co., 4 Mackey (D. C.) 43; New York Cable

52. Columbia Bottom Levee Co. v. Meier, Co. v. New York, 104 N. Y. 1, 10 N. E.
39 Mo. 53; People v. Bowen, 30 Barb. (N. Y.) 332.
24. When the charter of a railway was It was so held where the certificate was
deemed to be in operation within the mean- not signed by the shareholders, but by the
ing of a clause of the constitution of Illinois directors only ( Valk v. Crandall, I Sandf. Ch.
abrogating corporate charters not in opera- (N. Y.) 179) ; where it failed to set forth
tion see McCartney v. Chicago, etc., E. Co., that a majority of the members voted at the
112 111. "611. prescribed election (People V. Selfridge, 52

53. Hunt V. Kansas, etc.. Bridge Co., 11 Cal. 331) ; and where it failed to state the
Kan. 412; Palmer v. Lawrence, 3 Sandf. date of the election or appointment of the
(N. Y.) 161; Valk v. Crandall, 1 Sandf. Ch. trustees, the length of time for which they
(N. Y.) 179. Thus under the statutes of were elected or appointed, and was not veri-
Pennsylvania, where articles of association fied by an aflSdavit of one of the persons male-
have been approved by the attorney-general ing the certificate (Washington City Fifth
and the supreme court of the state and duly Baptist Church v. Baltimore, etc., E. Co., 4
enrolled, such association becomes a corpora- Mackey (D. C.) 43).

[I. L. 3. e. (i)]
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(ii) Substantial Compliance Wits Statute Sufficient Aim JVecessabt.
On the other hand a literal compliance witli the recitals prescribed by the gov-
erning statute to be contained in the certificate of incorporation is not necessary,

but a substantial compliance will be deemed sufficient to call the corporation into

existence.^ On the other hand a substantial compliance with the requirements

of the governing statute is necessary, or the corporation is not deemed to have
been called into existence.^'

(hi) Failing to Specify Objects of Association. It has been held that

failing to specify the objects of tiie association, in substantial compliance with the

governing statute,^ or failing to state a purpose for which the statute authorizes

corporations to be formed,^' renders the articles fatally defective.

(iv) Failing to State Manner of Oarrtinq on Business. Where the

governing statute requires the certificate of incorporation to show " the manner
of carrying on the business of said association," a certificate of incorporation

which sets forth that " the manner of carrying on the business " shall be such as

the association may " from time to time prescribe " is insufficient."

(v) What Defects in Articles or Certificate Do Not Vitiate. The
following irregularities in articles of association or certificates of incorporation

have been held not sufficient to prevent the corporation from acquiring a valid

existence : The failure of the notary to certify that those who signed the articles

of incorporation were personally known to him;*' the failure of the affidavit

annexed to the articles of association to state that the payment of the ten per cent

of the capital stock required by the statute had been made " to the directors,"

and "in good faith," as both will be implied ;
*^ omitting to state the residence of

the corporators ;
^ omitting to refer to the statute under which the corporation is

organized ;** failing to name the directors in the articles of association, where they

are drawn up (under a special charter) with the view of being adopted at the first

meeting at which the directors are to be elected ; ^ antedating the articles of

incorporation by the secretary of state at the time of their filing;** signiiig by
the initial letter of the christian name instead of using the full praenomen ; " the

use of double comma („) following the name of a subscriber, under the name of

a certain specified locality, for the purpose of designating the subscriber's resi-

56. People v. Stockton, etc., R. Co., 45 to recite that " the objects for which the said

Cal. 306, 13 Am. Eep. 178; Spring Valley company is formed are as follows, namely.
Water Works t;. San Francisco, 22 Cal. 440; the mining of gold, silver and lead, in the

In re Spring Valley Water Works, 17 Cal. territory of Utah," see People v. Beach, 19

132; Hughes v. Antietam Mfg. Co., 34 Md. Hun (N. Y.) 259. For a statute under which

316; Thompson v. People, 23 Wend. (N. Y.) it was sufficient to state that the purposes
, 537. of the incorporation were "to put up, pack

57. Harris v. McGregor, 29 Cal. 124; and manufacture for market, Detroit River
Mokelumne Hill Canal, etc., Co. v. Wood- and lake ice and to distribute and sell the

bury, 14 Cal. 424, 73 Am. Dec. 658; Bigelow same" see Atty.-Gen. v. Lorman, 59 Mich.
V. Gregory, 73 111. 197; Unity Ins. Co. v. 157, 26 N. W. 311, 60 Am. Rep. 287, where
Cram, 43 N. H. 636. the articles were held good against prooeed-

58. O'Reiley v. Kankakee Valley Draining ings by quo warranto.
Co., 32 Ind. 169; West v. BuUskin Prairie 60. State v. Central Ohio Mut. Relief As-
Ditching Co., 32 Ind. 138; Atty.-Gen. v. Lor- soc, 29 Ohio St. 399.

man, 59 Mich. 157, 26 N. W. 311, 60 Am. Eep. 61. People v. Cheeseman, 7 Colo. 376, 2

287. Pac. 716.

59. Atty.-Gen. v. Lorman, 59 Mich. 157, 26 63. Buffalo, etc., R. Co. v. Hatch, 20 N. Y.

N. W. 311, 60 Am. Rep. 287. 157.

The purpose and intent of the incorpora- 63. State v. Foulkes, 94 Ind. 493; Rogers
tion must be ascertained solely from the v. Danby Universalist Soc, 19 Vt. 187. Se«
articles, and they cannot be aided, varied, or also infra, I, L, 3, c, (vi).

contradicted by evidence outside the instru- 64. Rogers v. Danby Universalist Soc, 19

ment itself. Atty.-Gen. v. Lorman, 59 Mich. Vt. 187.

157, 26 N. W. 311, 60 Am. Rep. 287. But 65. Eakright v. Logansport, etc., E. Co., 13
see Buffalo, etc., R. Co. v. Hatch, 20 N. Y. Ind. 404.

157. 66. State v. Foulkes, 94 Ind. 493.

For a statute under which it was sufScient 67. State v. Beck, 81 Ind. 500.

[I, L, 3, e, (II)]
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dence ; ^ failing to state that the subscribers constitute an existing society with

rules and regulations or that the trustees named were chosen in accordance with
such rules and regulations ;*' failing to set forth in so many words that more than

one thousand dollars per mile have been subscribed, as required by a statute pro-

viding for the incorporation of railway companies, where the articles stated that

eighty-four thousand one hundred dollars had been in good faith subscribed and
ten per cent thereof paid in, and it otherwise appeared that the length of the

proposed road was about seventy-five miles ; '" stating in the certificate of incor-

poration that " said capital stock shall consist of five hundred shares at $100 per
share," where the statute requires the certificate to state " the amount of the

capital stock," stating the term of existence of the corporation to be " at least

forty years," where the statute required the certificate to state " the terms of its

existence not to exceed forty years," and failing to state in the name of the com-
pany the particular trade which it is intended to carry on

;
''' stating in the

statutory affidavit annexed to the articles that ten per cent of the stock sub-

scribed " in cash had been actually paid in," omitting the statutory words, " in

good faith," where those words appeared in the body of the articles, so as to

withstand an action by the state to vacate the franchises of the company ;
^

failing to state " the methods and conditions upon which members shall be
accepted, discharged or expelled," this clause of the statute '' not applying to

joint-stock corporations.''^

(vi) Stating Residence op Ooepobatoss. Under some of the enabling
statutes permitting the formation of corporations, it is necessary that the articles

or certificate should state the residence of the corporators, and that all or a pre-

scribed number of them should be residents of the state. In Texas the residence

of the incorporators need not appear, even if it is necessary that two of them
should be citizens.''^

(vii) Stating Plage Wsere Business op Oosposation Is toBe Carbied
ON. Many of the statutory schemes of incorporation require the articles or certifi-

cate to state the place in which the business of the corporation is to be carried on.

Under such a statute '^ it is not enough to state in the articles that the office of the

corporation shall be in a specified city.'" Under the New Jersey statute '^ a state-

ment in a certificate of incorporation of the place or places in the state or else-

where where the business of the corporation is to be conducted does not impose
such a limitation on the future action of the shareholders as will prevent the

68. Steinmetz v. Versailles, etc.. Turnpike made only by a two-thirds vote of the share-
Co., 57 Ijid. 457. holders. Thornton v. Balcom, 85 Iowa 198,

69. Roman Catholic Orphan Asylum v. 200,, 52 N. W. 190.

Abrams, 49 Cal. 455. The provisions of Nebr. Comp. Stat. c. i6,

70. Bufifalo, etc., E. Co. v. Hatch, 20 N. Y. that the certificate of organization of a rail-

157. road company shaill state the names of the
71. Hughes V. Antietam Mfg. Co., 34 Md. termini and the county or counties through

316. which the road will pass, apply only to the
73. People v. Stockton, etc., E. Co., 45 main line, and not to branch lines within the

Cal. 306, 13 Am. Eep. 178. state. Trester ». Missouri Pac. E. Co., 33
73. In this case Wis. Eev. Stat. (1878), Nebr. 171, 49 N. W. 1110.

I 1772. 75. Halbert v. San Saba Springs Land,
74. Edgerton Tobacco Mfg. Co. v. Croft, 69 etc., Assoc, (Tex. Civ. App. 1895) 34 S. W.

Wis. 256, 34 N. W. 143. 636. See also supra, I, L, 3, c, (v). That a
In Iowa articles of incorporation providing certificate of incorporation showing that only

that the total indebtedness of the corpora- one of the directors named therein for the
tion shall at no time exceed three hundred first year is a, resident of the state- is good
dollars except by a majority vote of the share- under the New York statute see People «.

holders are in substantial compliance with McDonough, 28 Misc. (N. Y.) 652, 60 N. Y.
Iowa Code, § 1061, providing that " such arti- Suppl. 45.
cles of incorporation must fix the highest 76. In this case N. H. Pub. Stat. c. 147,
amount of indebtedness or liability to which § 2.

the corporation is at any time to be subject,;' 77. Kennett v. Woodworth-Mason Co., 68
and are valid, notwithstanding the articles N. H. 432, 39 Atl. 585.

also provide that a change therein can be 78. N. J. Act April 7, 1875.

[ 15 ]
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corporation from carrying on its business at other places than those specified, by
consent of two thirds in interest of the shareholders, under the provision of
another section of the statute."

(viii) Assmtma m Articles Franchises Which Conflict With Exclu-
sive Franchises Already Granted TO Others. The grant of an exclusive

franchise— assuming it to be valid under the constitution of ' the state— is pro-

tected from impairment by a subsequent grant of the same franchise to others, by
the contract clause of the constitution of the United States, as construed in the

Dartmouth College case,^" although a grant will not be construed as being exclu-

sive unless the intent of the state to make it so clearly appears.^' So also if the

state has already granted an exclusive franchise to one corporation, and if the

grant is valid, a grant of the same franchise to another corporation is merely
void.^ It follows that the ofiicer of the state who is charged with the duty of

making grants of corporate charters, or of passing upon the validity of schemes of
incorporation which are presented to him, and of issuing certificates of incorpora-

tion, ought to refuse to sanction a charter which contains a grant of an exclusive

franchise already granted to another corporation.^' The officer of the executive

department of the state to whom the application for the charter is made will not
try the question whether the old corporation has forfeited its franchise, or
whether, for some other reason which is more or less doubtful, the new charter

will impair the privileges of the old company ; but that must be first settled in a
judicial proceeding." In case of a reasonable doubt as to whether the old cor-

poration has an exclusive right or privilege which would be invalid by the new

79. Meredith v. New Jersey Zinc, etc., Co.,

(N. J. 1899) 44 Atl. 55.

No corporation organized under the consti-

tution and laws of Kentucky is exempt from
the obligation of filing with the secretary of

state a statement giving the location of its

office, the name of its agent on whom process

can be served, etc. Johnson v. Mason Lodge
No. 33, I. O. 0. F., 51 S. W. 620, 21 Ky. L.

Rep. 493.

SufiSciency of compliance.— That a certifi-

cate of incorporation which stated that "the
said company is formed for the purpose of

carrying on some part of its business out-

side the state of New York namely, in Big
Cottonwood District, Utah, and the name of

the place in which the principal part of the

business of the said company is to be trans-

acted as in the city and county of New York "

was a sufficient compliance with the statute of

that state see People v. Beach, 19 Hun (N. Y.)

259. But a statute requiring a certificate of

incorporation to state the name of the city

or town and county in which the principal

place of business is to be located is not com-
plied with by a certificate which states that
the operations of the corporation are to be
carried on in the county of Calaveras, state

of California, because this does not state the
city or town. Harris v. McGregor, 29 Cal.

124.

80. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629.

81. Warren Gas Light Co. v. Pennsylvania
Gas Co., 161 Pa. St. 510, 29 Atl. 101 [alarm-
ing 13 Pa. Co. Ct. 310] ; Charles River Bridge
V. Warren Bridge, 11 Pet. (U. S.) 420, 9
L. ed. 773, 938; Detroit v. Detroit City R.
Co., 56 Fed: 867.

[I. L. 3. e, (VII)]

82. Pearsall v. Great Northern R. Co., 161

U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 (per
Brown, J. ) ; Louisville Gas Co. v. Citizens' Gas
Light Co., 115 U. S. 683, 6 S. Ct. 265, 29 E. ed.

510; New Orleans Water Works Co. v. Rivers,
115 U. S. 674, 6 S. Ct. 273, 29 L. ed. 525; New
Orleans Gas-Light Co. v. Louisiana Light, etc.,

Producing, etc., Co., 115 U. S. 650, 6 S. Ct.

252, 29 L. ed. 516.

83. The manner in which the executive

department of the state of Pennsylvania acts

upon this principle is shown by the follow-

ing cases: Warren Gas Light Co. v. Penn-
sylvania Gas Co., 161 Pa. St. 510, 29 Atl. 101

[affirming 13 Pa. Co. Ct. 310] ; Lansdowne
Gas Co. V. Swarthmore Light Co., 3 Pa. Dist.

492, 14 Pa. Co. Ct. 518; Suburban Gas Co.

V. Darby Gas Co., 3 Pa. Dist. 491, 14 Pa. Co.

Ct. 519; Keystone Fuel Gas Co. v. Williams-
port Gas Co., 2 Pa. Dist. 85, 12 Pa. Co. Ct.

302, 31 Wkly. Notes Cas. (Pa.) 231; Union
Water Co. v. Edgeworth Water Co., 1 Pa.
Dist. 530, 30 Wkly. Notes Cas. (Pa.) 371:

In re Levis Water Co., 1 Pa. Dist. 146, 11

Pa. Co. Ct. 178, 29 Wkly. Notes Cas. (Pa.)

409 ; In re Bryn Mawr Water Co., 1 Pa. Dist.

89, 10 Pa. Co. Ct. 670, 29 Wkly. Notes Cas.

(Pa.) 156.

84. German Evangelical Soe. v. Prospect
Hill Cemetery, 2 App. Cas. (D. C.) 310;
Union Water Co. v. Edgeworth Water Co.,

1 Pa. Dist. 536, 30 Wkly. Notes Cas. (Pa.)

371 ; In re Park Incline Plane Co., 1 Pa. Dist.

535, 11 Pa. Co. Ct. 486, 30 Wkly. Notes Cas.

(Pa.) 256; Granite Water Co. V. Girard
Water Co., 1 Pa. Dist. 534, 30 Wkly. Notes
Cas. (Pa.) 417; In re Seneca Bridge Co., 1

Pa. Dist. 416, 11 Pa. Co. Ct. 337, 30 Wkly.
Notes Cas. (Pa.) 200.
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charter, tie new charter may be granted, and the question of its validity left for

judicial determination.^^

(ix) Signing and Acknowlmdging Articles. This subject is entirely

statutory. Some of the statutory schemes of organization contemplate that an
election of officers shall precede the filing of the instrument of incorporation, and
that the instrument shall be authenticated by the signatures of the officers thus

elected.^^ Under others an acknowledgment by the president and directors

elected for the first year is not required, and an acknowledgment by all the sub-

scribers was not required, an acknowledgment by five of them being sufficient.*^

Under a statute providing that articles of incorporation must be subscribed by
five or more persons and acknowledged by each, it was held that a corporation

was not rightfully such, but might be deprived of its charter where, although five

of the incorporators signed the articles, they were acknowledged by only four of

them.^* Under a statute requiring the incorporators to " prepare and sign " an
act either in authentic or private form, it is not essential that each of the incor-

porators shall be able to sign his name, but he may make his mark.*'

(x) Fatal Defmqts in Articles Cannot Be Supplied by Parol Evi-
dence. A defect which is deemed a substantial one under the foregoing prin-

ciples cannot be healed by parol evidence,^ as for example an omission to state

that a majority of the members of the association were present and voted at the
election of directors.'^

d. Conditions Precedent Must Be Complied With— Conditions Directory Need
Not Be— (i) Rule Stated. Another distinction under this head is between
conditions which the governing statute makes precedent and essential to the

existence of the corporation and subsequent conditions, or conditions of such an
unimportant character that the courts have concluded to regard them as directory

merely. Conditions precedent must be substantially complied with or there is no
corporation, and this may be shown collaterally.'J^ But if conditions of the latter

kind are not complied with, the corporation becomes responsible only to the

government, and the government alone can take advantage of the delinquency of

its organizers.'^

(ii) Wbat Statutory ConditionsHaveBeenDeemed Conditions Prece-
dent. Within the meaning of the foregoing rule, the following have been
deemed conditions precedent in various cases : To the organization of a water-

supply company, a resolve of the municipal corporation that it is expedient to

have waterworks and inexpedient for the municipal corporation to build them ;
'*

filing the articles of incorporation with the county clerk ;
°^ recording them in the

proper county ; ^ obtaining the authorization or certificate of the district attorney

85. Suburban Gas Co. v. Lansdowne-Yea- 91. People v. Selfridge, 52 Cal. 331.

don Gas Co., 3 Pa. Dist. 597, 15 Pa. Co. Ct. 93. Heinlg v. Adams, etc., Mfg. Co., 81

126. Ky. 300; Atty.-Gen. v. Hanchett, 42 Mich.
86. Officers chosen at the first meeting of 436, 4 N. W. 182 ; Abbott v. Omaha Smelting,

a joint-stock company established by volun- etc., Co. 4 Nebr. 416.

tary association under Mass. Stat. c. 133, may 93. Mokelumne Hill Canal, etc., Co. v.

sign the certificate required by section 4. The Woodbury, 14 Cal. 424, 73 Am. Dec. 658.

requirement of Mass. Rev. Stat. c. 38, §§ 3, 4, The doctrine of this case and of the text is

is not applicable thereto. Boston Acid Mfg. supported by the following among many other

Co. v. Moring, 15 Gray (Mass.) 211. cases: Kaiser v. Lawrence Sav. Bank, 56
87. Hughes v. Antietam Mfg. Co., 34 Md. Iowa 104, 8 N. W. 772, 41 Am. Rep. 85;

316. Granby Min., etc., Co. v. Richards, 95 Mo.
88. People v. Montecito Water Co., 97 Cal. 106, 8 S. W. 246; Abbott v. Omaha Smelting,

276, 32 Pac. 236, 33 Am. St. Rep. 172. etc., Co., 4 Nebr. 416.

89. Seventh St. Colored M. E. Church v. 94. Atty.-Gen. v. Hanchett, 42 Mich. 436,
Campbell, 48 La. Ann. 1643, 21 So. 184. 4 N. W. 182.

90. People v. Selfridge, 52 Cal. 331 ; Atty.- 95. Abbott v. Omaha Smelting, etc., Co.,

Gen. V. Lorman, 59 Mich. 157, 26 N. W. 311, 4 Nebr. 416.

30 Am. Rep. 287 ; Hallett v. Harrower, 33 96. Childs v. Hurd, 32 W. Va. 66. 9 S. E.
Barb. (N. Y.) 537. 362.

[I, L. 3. d. (n)]
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or judge, and having the act of incorporation duly recorded ; ^ and publishing
the articles and filing a certificate of the purposes of the organization.'^

(ill) Wbat Stattitoby Conditions Mate Been Deemed Conditions /Sub-

sequent. A proviso in a special charter that the corporation shall commence
business within a stated time, where the words of the grant purport a grant of

corporate existence to take effect immediately ; '' the failure to elect directors,

where the conditions under which the statute predicates the existence of the cor-

poration have been otherwise complied with ; ^ the failure to serve notice of the
first meeting upon each corporator in compliance with the statute ;

^ and, in case

of a manufacturing corporation, the failure to take a, bond of its treasurer as

required by the statute * have been deemed conditions subsequent.

e. Filing, Reeording, and Publishing the Instrument of Ineorpopation —
(i) In Genebal. Where a general law provides that persons may become a body
politic and corporate upon complying with the provisions of the law, one of

which is that before any such corporation shall commence business its articles of

association shall be published in a certain way, and the certificate of the purposes
of the organization shall be filed in certain public offices, the performance of

these acts is a necessary prerequisite to the existence of such, corporation, for the

purpose of relieving the corporators from individual liability.* where the other

steps required by the statute are complied with, the failure to file with the secre-

tary of state a duplicate or copy of the certificate or articles of incorporation will

not vitiate the organization,^ unless the governing statute imports the con-

97. Field v. Cooks, 16 La. Ann. 153.

98. Bigelow v. Gregory, 73 111. 197.

99. Cheraw, etc., R. Co. v. Garland, 14

S. C. 63; Cheraw, etc., R. Co. ;;. White, 14
S. C. 51.

1. Ashtabula, etc., E. Co. v. Smith, 15 Ohio
St. 328.

3. McClinch v. Sturgis, 72 Me. 288 ; Brain-
tree Water-Supply Co. v. Braintree, 146 Mass.
482, 16 N. E. 420; Walworth v. Braoicett, 98
Mass. 98; Newcomb v. Reed, 12 Allen (Mass.)
362.

3. Boston Acid Mfg. Co. v. Moring, 15 Gray
(Mass.) 211.

4. Arkansas.— Garnett v. Richardson, 35
Ark. 144.

Illinois.— Gent v. Manufacturers', etc., Ins.

Co., 107 111. 652; Diversey v. Smith, 103 111.

378, 42 Am. Rep. 14; Bigelow v. Gregory, 73
111. 197 [overruling, it seems. Cross v. Pinck-
neyville Mill Co., 17 111. 54] ; Eicker v. Lar-
kin, 27 111. App. 625; Cresswell v. Oberly, 17

111. App. 281.

Indiana.— Indianapolis, etc., Min. Co. v.

Herkimer, 46 Ind. 142.

Iowa.— Clegg V. Hamilton,
Grange Co., 61 Iowa 121, 15
Kaiser v. Lawrence Sav.
N. W. 772, 41 Am. Rep.

Louisiana.— Field i).

153.

Missouri.— Hurt l>.

310.

West Virginia.— Childs v. Hurd, 32 W. Va.
66, 9 S. E. 362.

See 12 Cent. Dig. tit. " Corporations," § 62.

By the constitution of Mississippi charters

of corporations must be recorded in the office

of the clerk of the chancery court in the

county in which the principal office or place

•of business is located. Miss. Const. (1890),

§ 189.
j

[I, L, 3, d. (u)]

etc., County
N. W. 865;

Bank, 56 Iowa 104, 8

85.

Cooks, 16 La. Ann.

Salisbury, 55 Mo.

By the constitution of Utah corporations

must file articles of incorporation with the
secretary of state. Utah Const. (1895),
art. 12, § 9.

Under Wis. Laws (1874), c. 113, § 4, pro-

viding that articles of incorporation shall

be signed by the persons forming the corpora-

tion, and " a copy thereof, verified under
oath " by two or more of the persons sign-

ing the same as a true copy of the original

articles of incorporation, shall be recorded in

the office of the register of deeds, the re-

cording of the original articles of incorpora-

tion in lieu of a verified copy is not such a
compliance with the statute as will enable
the incorporators to avoid liability to credit-

ors of the incorporation as copartners. Slo-

cum V. Head, 105 Wis. 431, 81 N. W. 673, 50
L. R. A. 324.

Delivery to proper officer— How proved.—
The delivery of the articles to the officer

whose duty it is to put them on file may be
proved by evidence other than his indorse-

ment. Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280. That this is the proper concep-

tion of a. " filing " see Engleman v. State, 2
Ind. 91, 52 Am. Dec. 494.

The date of filing is no part of the articles,

and therefore may be proved by parol, regard-
less of the statute provision for the proof of

the articles. Johnson v. Crawfordsville, etc.,

R. Co., 11 Ind. 280.

Failure of the probate judge, upon re-

quest, to make the statutory certificate does
not, in Alabama, prevent the corporation from
coming into existence, if the proper antece-
dent steps have been taken. Sparks v. Wood-
stock Iron, etc., Co., 87 Ala. 294, 6 So. 195.

5., California.—Mokelumne Hill Canal, etc.,

Co. V. Woodbury, 14 Gal. 424, 73 Am. Dec.
658. Compare Spring Valley Water Works v.

San Francisco, 22 Cal. 434.
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trary,* as where the governing statute provides that the corporate existence shall

date from the filing of the articles^ Where the instrument of incorporation has

been duly filed for record it is plain that the incorporation is not prevented by reason

of the fact that the document is, through the mistake of a ministerial officer of the

state, recorded in the wrong book, as for instance in the book provided by law
for the recording of ordinary deeds.^ If a certificate of organization is fraudu-

lently and surreptitiously recorded by one of the projectors of the corporation,

contrary to the agreement had among themselves, the recording is of no effect,

and the corporation is not brought into existence, the reason being that fraud

vitiates all engagements.' Moreover, if the articles which are filed for record

fail in some substantial or material respect to comply with the requirements of

the governing statute, the recording of them will be nugatory and the corporation

will not come into existence, as where it fails to state the highest amount of

indebtedness or liability which the corporation may incur.*" It seems hardly

necessary to do more than suggest that coadventurers cannot acquire corporate

powers not granted by the state by merely assuming them in their instrumentt of

incorporation, whether it be an original instrument or an amendment." Dn
somewhat similar grounds the filing in the office of the register of deeds of ,;he

certificate of incorporation granted by an officer of the state as prescribed by
statute does not cure the filing of a defective " charter" understood to mean the

original articles of incorporation, in the office of the secretary of state.'* So
unless the certificate of incorporation complies substantially with the govern-

ing statute, there will be no incorporation, as where it fails to state the city.

Illmois.—Cross v. Pinckneyville Mill Co., 17

111. 54 idistinguished in Biglow v. Gregory,

73 111. 197].

Indiana.— Williamson v. Kokomo BIdg.,

etc., Assoc, 89 Ind. 389; Baker v. Neflf, 73

Ind. 68.

Iowa.— Davenport First Nat. Bank v.

Davies, 43 Iowa 424.

Kentucky.— Portland, etc., Turnpike Co. v.

Bobb, 88 Ky. 226, 10 S. W. 794, 10 Ky. L.

Eep. 796.

Minnesota.— In re Shakopee Mfg. Co., 37
Minn. 91, 33 N. W. 219.

Texas.— Guadalupe, etc., Kiver Stock As-
soc. V. West, 70 Tex. 391, 9 S. W. 817.

United States.— Hyde v. Doe, 12 Fed. Cas.

No. 6,969, 4 Sawy. 133.

See 12 Cent. Dig. tit. " Corporations,"

§ 62.

6. Granby Min., etc., Co. v. Kichards, 95
Mo. 106, 8 S. W. 246.

7. Hurt V. Salisbury, 55 Mo. 310. See also

Richardson V. Pitts, 71 Mo. 128.

Foi illustrations of the conflicting doctrine

on this subject see 1 Thompson Corp. § 241.

The requirement of Wis. Rev. Stat. § 1460,

that the certificate of organization, together

with a copy of the constitution of the corpora-

tion, shall be filed in the office of the register

of deeds is a condition precedent to the com-
ing Into existence of the corporation ; and the

provision is not complied with by the re-

cording of the necessary papers by the regis-

ter of deeds, where it is not the intention of

the corporators to leave the papers with him,
and they are in fact withdrawn after being
recorded. Bergeron v. Hobbs, 96 Wis. 641,
71 N. W. 1056, 65 Am. St. Eep. 85.

8. Walton v. Eiley, 85 Ky. 413, 3 S. W. 605,
9 Ky. L. Eep. 29.

Filing original in lieu of verified copy.

—

There is a seemingly strange holding to the
effect that if the governing statute (Wis.
Laws (1874), c. 113, § 4), prescribing that a
verified copy of the original articles shall he
recorded in the office of the register of deeds,

the recording of the original articles will not
satisfy the statute and will not bring the cor-

poration into existence, but the shareholders
will be liable to creditors as partners. Slo-

cum V. Head, 105 Wis. 431, 81 N. W. 673,
50 Ii. E. A. 324. See as tending to the con-

trary conclusion Carolina Iron Co. v. Aber-
nathy, 95 N. C. 545.

9. Eicker v. Larkin, 27 111. App. 625.

As to the effect of a ratification in giving
vitality to a deed fraudulently and surrepti-

tiously put upon record see Illinois Cent. E.
Co. V. McCullough, 59 111. 166; Hadloek v.

Hadloek, 22 111. 384.

10. Heuer v. Carmichael, 82 Iowa 288, 47
N. W. 1034; Kaiser v. Lawrence Sav. Bank,
56 Iowa 104, 8 N. W. 772, 41 Am. Eep. 85
(instrument not acknowledged by the statu-

tory number of subscribers ) . Compare
Humphreys v. Mooney, 5 Colo. 282, a decision

which does not seem to be tenable. See also

supra, I, L, 3, c.

For what was deemed a sufficient compli-

ance with such a statute see Thornton v.

Baleom, 85 Iowa 198, 52 N. W. 190; Sweney
V. Talcott, 85 Iowa 103, 52 N. W. 106.

11. People V. Green, 116 Mich. 505, 74
N. W. 714.

12. Kaiser v. Lawrence Sav. Bank, 56 Iowa
104, 8 N. W. 772, 41 Am. Eep. 85.

[I, L, 3, e, (I)]
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town, or county in which the principal business of the corporation is to be
located.''

(ii) Failing TO Publish Abtioles. Considering specially the question of

the failure to publish the instrument of incorporation in compliance with the
governing statute, it may be said that these statutes generally provide that publi-

cation of the instrument of incorporation shall be made in a certain way before
the corporation shall commence business, and the prevailing view is that such a

publication is not a condition precedent to the coming into existence of the cor-

poration." There are, however, statutes which require the publication of a notice

of the fact of the incorporation to be made in a certain way, before immunity
from personal liability for the debts of the corporation shall attach to the

shareholders.''^

f. Requirement That Given Percentage of Capital Stock Be Subscribed.

Neither a subscription of the entire amount of the potential capital stock, nor of

any proportion or percentage thereof, is a condition precedent to the coming into

existence of a corporation, unless it is made such by the governing statute.''

There are, however, statutes which make it a prerequisite to the valid organiza-

tion of a corporation that shares to a certain amount shall be subscribed." In
order to satisfy such a statute, the subscriptions must have been made in good
faith by persons having a reasonable expectation of being able to pay, otherwise

13. Harris v. McGregor, 29 Cal. 124. That
incorporation will not be prevented through
the failure of some one in the office of the
secretary of state to state the term of the

existence of the corporation see Bendall v.

Jackson, 11 Pa. Co. Ct. 183.

14. Holmes v. Gilliland, 41 Barb. (N. Y.)
568.

15. Davenport First Nat. Bank v. Davies,

43 Iowa 424.

Interpreting the Iowa statute, the supreme
court of that state first held that a failure

to file the articles of incorporation in the
office of the secretary of state did not prevent
the character of a corporation from attach-

ing to the organization or render the share-

holders liable to creditors. Davenport First

Nat. Bank v. Davies, 43 Iowa 424 [followed in

Eisfeld V. Kenworth, 50 Iowa 389; Stokes v.

Findlay, 23 Fed. Gas. No. 13,478, 4 Mc-
Crary 205]. This case did not really decide

anything more than that the corporation in

question was a railway company, and hence
excepted by the statute. They next held that
a failure to publish such a notice as re-

quired by the statute, or a failure to publish

any notice whatever, prevented an immunity
from personal liability for the debts of the

corporation from attaching to the share-

holders. Clegg r). Hamilton, etc.. County
Grange Co., 61 Iowa 121, 15 N. W. 865; Mar-
shall V. Harris, 55 Iowa 182, 7 N. W. 509.

Where the articles of incorporation do not
contain all the statements which the statute

requires the published notice to contain, the
publication of the articles in lieu of such
notice was not a compliance with the statute,

but the shareholders remained liable to cred-

itors of the corporation. Heuer v. Car-
michael, 82 Iowa 288, 47 N. W. 1034. It was
so held where the articles failed to fix the
limit of indebtedness which the corporation
might incur. Clegg v. Hamilton, etc.. County
Grange Co., 61 Iowa 121, 15 N. W. 865. But

[I. L, 3, e. (I)]

where the articles of incorporation contain
all that is required by the statute requiring
the publication of the notice of the fact of

the incorporation, then the publication of the
articles will be a substantial compliance with
so much of the statute as relates to the publi-

cation of the notice. Heuer v. Carmichael,
82 Iowa 288, 47 N. W. 1034. It was so held
where the paper that was published was a
synopsis or abstract of the article, but con-

tained all that the statute relating to the
publication required. Thornton v. Balcom,
85 Iowa 198, 52 N. W. 190. Where the pub-
lication had been commenced, although not
completed, within the ninety days prescribed
by the statute, it was held that corporate
liability had attached and that the share-
holders were not personally liable to the cred-
itors of the company. Thornton v. Balcom,
85 Iowa 198, 52 N. W. 190.

16. Iowa.— Johnson v. Kessler, 76 Iowa
411, 41 N. W. 57.

Kansas.— Massey v. Citizens' Bldg., etc.,

Assoc, 22 Kan. 624.
Maryland.^ Lafiin, etc.. Powder Co. v. Sin-

sheimer, 46 Md. 315, 24 Am. Eep. 522.
Massachusetts.— Salem First Nat. Bank v.

Almy, 117 Mass. 476; Boston Acid Mfg. Co.
V. Moring, 15 Gray 211.
New York.— Schenectady, etc.. Plank Road

Co. V. Thatcher, 11 N. Y. 102; Hamilton,
etc.. Plank Road Co. v. Rice, 7 Barb. 157.

Texas.— Jefferson Nat. Bank v. Texas In-

vest. Co., 74 Tex. 421, 12 S. W. 101 ; Hamil-
ton V. James A. Cushman Mfg. Co., 15 Tex.
Oiv. App. 338, 39 S. W. 641.

United States.— Minor v. Mechanics Bank,
1 Pet. 46, 7 L. ed. 47.

England.— Waterford, etc., R. Co. v. Dal-
biac, 6 Exch. 443, 20 L. J. Exch. 227, 6

R. & Can. Cas. 753, 4 Eng. L. & Eq. 455.

See 12 Cent. Dig. tit. " Corporations," § 23.

17. Such for example is a statute of Ne-
braska, construed in Livesey *. Omaha Hotel
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the corporation will not withstand a proceeding by information in the nature of a
quo warranto. But it seems that this rule operates only where the validity of

the organization of the corporation is challenged in a direct proceeding ; in a

collateral proceeding it is not admissible to show the insolvency of subscribers to

the shares of the corporation,^^ as for example in an action by the corporation

upon an unconditional subscription to its shares.^' It must be kept in mind that

there is an important distinction between the question whether the filling up of

the whole or of a statutory proportion or percentage of the capital stock is neces-

sary to call the corporation into existence, and the question whether the corpora-

tion, being in existence, can maintain an action against a subscriber to its shares

to collect his proportion of a call or assessment made upon the shares. This
again depends upon the proper construction of the applicatory provision of the
governing statute. There are decisions to the effect that an assessment against a
subscriber to the shares of a corporation cannot be enforced by the corporation
until the minimum amount of shares required by the governing statutes has been
subscribed, by persons apparently able to pay, not counting the subscriptions of

insolvents and of persons incapable of contracting, in arriving at such minimum
amount.^ It is enough to say, with reference to this question, that if the terms
of the governing statute require the filling up of the subscription list as a condi-

tion precedent to the right of a corporation to make and enforce calls upon the

subscribers to its shares, then, until all the shares are subscribed for, tke corpora-

tion cannot maintain an action upon any single share subscription.^^

g. Requirement That Certain Percentage of Capital Stock Be Paid In. Many
of the statutory schemes of incorporation provide that a certain percentage of

the capital stock named in the instrument of incorporation must be paid in before

the instrument is filed. According to a view already considered,*^ the payment
of this amount is not a condition precedent to the coming into existence of a cor-

poration, at least where the question is raised in a collateral proceeding.^ This

principle applies where something is required to be done by the governing statute

within a stated period, and the corporation enters upon its business and continues

therein as a corporation for a long time thereafter, in which case it will be pre-

sumed, where the question is raised in a collateral proceeding, that the thing

required by the statute to be done was done.^ If the thing required to be done
is the payment into the treasury of the (^rporation of a stated percentage of its

capital stock in gold or silver, within a stated period after receiving its charter,

Co., 5 Nebr. 50. Compare New Haven, etc., amount, nor greater than another given
E. Co. V. Chapman, 38 Conn. 56. amount, may commence business with the

18. Holman v. State, 105 Ind. 569, 5 N. E. smaller capital and afterward increase it to

702. the larger. Gray v. Portland Bank, 3 Mass.
19. Miller v. Wild Cat Gravel Road Co., 52 364, 3 Am. Dee. 156.

Ind. 51. 22. See supra, I, L, 3, d.

SO. Phillips V. Covington, etc.. Bridge Co., 23. Eastern Plank Road Co. v. Vaughan,
2 Mete. (Ky.) 219; Lewey'a Island R. Co. v. 14 N. Y. 546; Palmer v. Lawrence, 3 Sandf.
Bolton, 48 Me. 451, 77 Am. Dec. 236. (N. Y.) 161.

21. Central Turnpike Corp. v. Valentine, A clause in a charter that the commission-
10 Pick. (Mass.) 142; Salem Mill-Dam Corp. ers appointed to organize the corporation
V. ^opes, 9 Pick. (Mass.) 187, 19 Am. Dec. should receive no subscriptions to the stock
363, 6 Pick. (Mass.) 23; Norwich, etc., Nav. unless five per cent thereof in cash should
Co. V. Theobald, M. & M. 151,^ 22 E. C. L. be paid to them at the time of subscribing,
491. and that if they should receive subscriptions
This branch of legal doctrine does not re- without such payments they should be per-

late to the question whether the corporation sonally liable to pay the same to the corpora-
has come into existence, but relates to the tion when organized, was held not to make
question whether it can collect its share sub- the payment of such percentage a condition
scriptions. It will therefore not be discussed precedent to the coming into existence of the
here, but will be reserved for consideration corporation, but merely to fix a personal lia-
in its proper place. See infra, VI, N, 2. bility on the commissioners. Blair v. Ruther-
A bank incorporated with the privilege of ford, 31 Tex. 465.

creating a stock of not less than a given 24. Agricultural Bank v. Burr, 24 Me. 256.

[I, L, S, g]
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the certificate of the proper oflScer of the state that it has been done will be evi-

dence of that fact ;
^ and, as we shall see, the certificate of the proper ofBcer of

the state that the corporation has been duly created will be conclusive against
everyone except the state itself.* It is enough that the percentage of the capi-

tal stock required to be paid in by the governing statute is paid in in substantial

conformity thereto, and it is not material by whom it is paid in.^ The payment
may be made in a gross sum, if the sum equals the required percentage of the

capital stock.^ If the governing statute requires the payment to be made in

cash, and by a connivance with the directors a subscriber executes his promissory
notes to the corporation therefor, he will not be permitted to set up as a defense
to an action on those notes that the corporation had no power to accept them,
but a court of chancery will enforce them.^' "Where the governing statute

requires, as a condition precedent to incorporation, that a certain percentage of

the capital stock shall be subscribed therefor and that ten per cent thereof shall be
paid in, in good faith, in cash, this is complied with by the delivery of a check
drawn against sufficient funds in the hands of a solvent banker, which check
would be paid on presentation.^ This is especially true where the practice pre-

vails of certifying checks, and where the banker certifies the check as good.^'

But a simulated payment by a check drawn upon a banker with whom the sub-

scriber has no funds, where the check is never presented for payment, but is long
afterward surrendered to the drawer on a settlement of accounts between him and
the corporation, is not a payment in cash such as satisfies a statute of this kind.^

The same was held of a simulated payment where the subscriber handed over

the statutory amount to the treasurer of the corporation and immediately received

it back again.^

h. Failing to Fill up Requisite Capital Stock. The failure of those who pre-

tend to organize an insurance company to create the capital stock required by the

governing statute and to cause the amount to be paid in which the statute requires

entitles the state to a judgment of ouster against them.^ In other words a pro-

vision of the charter of a corporation authorizing it to do business if a certain

amount of its capital stock shall be subscribed and paid in within a specified time

makes such subscription and payment within such time conditions precedent to

the legal organization of the company ; and a failure in this particular will justify

a proceeding by the attorney-general to forfeit the company's charter.'^ The
principle has been carried further. In a contest between individuals, it has been

held that where persons attempt to organize a corporation, but go no further than

to file articles of incorporation in the office of the secretary of state, and then,

without raising the capital stock which the law requires, incur debts in the name
of the corporation, the persons so proceeding are answerable for such debts as

partners.** A better view would seem to be that an inchoate subscription is a

25. Agricultural Bank v. Burr, 24 Me. 256. Binding Co. •». Stayner, 25 Hun (N. Y.) 91,

26. See infra, I, M, 7. 61 How. Pr. (N. Y.) 456.

27. Lake Ontario, etc., E. Co. v. Mason, 16 33. State v. Jefferson Turnpike Co., 3

N. Y. 451. Humphr. (Tenn.) 305.

28. Spartanburg, etc., R. Co. r>. Ezell, 14 34. State v. Webb, 97 Ala. Ill, 12 So. 377,
S. C. 281. 38 Am. St. Rep. 151.

29. McLaren v. Pennington, 1 Paige (N. Y.) 35. Dominion Salvage, etc., Co. v. Atty.-
102. Gen., 21 Can. Supreme Ot. 72. See also East-

30. People v. Stockton, etc., R. Co., 45 ern Archipelago Co. v. Reg., 2 C. L. R. 14'5,

Cal. 306, 13 Am. Rep. 178. 2 E. & B. 856, 18 Jur. 481, 23 L. J. Q. B. 82,
31. In re Staten Island Rapid Transit R. 2 Wkly. Rep. 77, 75 E. C. L. 856; Niagara

Co., 37 Hun (N. Y.) 422. Compare Thorp Falls Iload Co. V. Benson, 8 U. C. Q. B. 307.
V. Woodhull, 1 Sandf. Ch. (N. Y.) 411, where 36. Walton v. Oliver, 49 Kan. 107, 30 Pac.
the check does not appear to have been cer- 172, 33 Am. St. Rep. 355. In Ohio, where
tified. the state is a party to the controversy, and

32. People v. Chambers, 42 Cal. 201; the question relates to the existence de jure
Crocker v. Crane, 21 Wend. (N. Y.) 211, 34 of a corporation, it is not sufficient, in plead-
Am. Dee. 228. See also Excelsior Grain ing that a certain corporation has been or-

[I, L, 3, g]
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proposal which the corporation can accept ,wheu it comes into existence, so as to

make a binding contract.*' One court has held that in the absence of any require-

ment in the charter of a corporation or in the general law that a joint stock shall

be raised before the corporation can enter upon the work which it was created to

perform, it can, on this ground, plead its non-existence as a corporation when
sued as such by a private individual.^ Decisions are not wanting, however,

which overlook this defect in a collateral proceeding, especially wnere it was
necessary to hold that the body was a corporation in order to preserve the rights

of innocent creditors.^'

1. Compliance With Statute as to Manner of Making Payment For Shares.

A provision in a statute that tlie " charter " shall set forth " the time when and
the manner in which the stock shall be paid for," is satisfied by a charter which
requires that the stock shall be paid for in cash, and that no certificate of stock

shall issue until this payment is made.** So where, under the same law, the

charter declared " that the stock shall be paid in cash, at such times and in such
amounts, and with such notices to the subscribers, as the managers and directors

. . . shall deem for the best of all parties in interest," this was held a substantial

compliance with the law.^'

j. Amendments of Applications For Charters, of Articles of Association, and
of Certificates of Incorporation. If the governing statute prescribe a method for

amending such an instrument, by whatever name called, the statute must of course

be followed; but if the statute is silent upon the subject, then it seems that

amended articles must be drawn up, signed, acknowledged, and filed as required

by the statute in the case of original articles,*^ in which case the existence of the

corporation will date from the filing of the amended document and not from the

date of the filing of the original and abortive instrument.^ This, it seems, applies

only in cases where the defects in the original instrument which require amend-
ment are radical in their character. The rule would not prohibit amendments of

the original document, which were merely intended to supply omissions not of an
essential or radical character from taking effect by relation. One reason for the

distinction is that an amendment which materially alters the original instrument

of incorporation may require unanimous consent, or the release of dissenting sub-

scribers or shareholders.^ So after a company has become incorporated it cannot

ganized, merely to allege that " articles of Abbott ». Omaha Smelting, etc., Co., 4 Nebr.
incorporation have been made, and filed and 416; Childs v. Smith, 55 Barb. (N. Y.) 45].
recorded in the ofiBce of the Secretary of 37. 1 Thompson Corp. § 1170; Greenbrier
State," since " articles of incorporation do Industrial Exposition v. Eodes, 37 W. Va.
not make an incorporated company; they are 738, 17 S. E. 305.
simply authority to do so." Such a pleading 38. McGinty v. Athol Eeservoir Co., 155
is defective in not averring that officers or Mass. 183, 29 N. E. '510.

directors have been chosen, that any of the 39. Fargason v. Oxford Mercantile Co., 78
stock has been subscribed, or that any organi- Miss. 65, 27 So. 877.
zation whatever has been perfected. State «. 40. New Orleans, etc., E. Co. ». Frank, 39
Insurance Co., 49 Ohio St. 440, 31 N. E. 658, La. Ann. 707, 2 So. 310.

34 Am. St. Eep. 573, 16 L. E. A. 611. 41. Baltimore, etc., Tel. Co. v. Morgan's
In an action by an alleged corporation to Louisiana, etc., Steamship Co., 37 La. Ann.

recover from a subscriber to its shares the 883.

amount of his subscription, the same haying 42. Day v. Mill-Owners' Mut. F. Ins. Co.,

been made after articles of association were 75 Iowa 694, 38 N. W. 113; Altoona Gas Co.
filed but prior to the organization of the v. Altoona Gas Co., 17 Pa. Co. Ct. 662.

company, it has been held that there can be Compare In re Waverly Ladies of Eed Cross,
no recovery because there is no corporation, 1 Pa. Dist. 605, 30 Wkly. Notes Cas. (Pa.)
unless the statutory amount is subscribed 257, where a court in Pennsylvania, allowed
after the filing of the articles of incorpora- just such an amendment,
tion. Fairview E. Co. v. Spillman, 23 Oreg. 43. In re New York Cable E. Co., 109
587, 32 Pae. 688. Compwre Guckert v. Hacke, N. Y. 32, 15 N. E. 882, 14 N. Y. St. 51.

159 Pa. St. 303, 34 Wkly. Notes Cas. (Pa.) 44. Burrows v. Smith, 10 N. Y. 550. See
41, 28 Atl. 249, opinion of the court by Ster- also supra, I, K, 2, b. For example a, build-
tett, J. [citmg Smith v. Warden, 86 Mo. 382: ing association whose articles do not aulior-

ri. L, 3, j]
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have its certificate of incorporation amended so as to change the original purpose
for which the corporation has been formed ; as for instance where it has been
incorporated to manufacture preserves, syrups, etc., so as to enable it to engage
in the wholesale selling of intoxicating liquors ; but it must reincorporate.^ As
in case of an original incorporation, so in case of an amendment to an instrument
of incorporation, an amendment by which the incorporators assume to take to

themselves a franchise not warranted by the governing statute, as for example by
extending the period of their corporate existence from thirty to fifty years, where
there is no statute allowing such a duration of corporate existence the amendment
will be void ; but not if made after the passage of an act of the legislature

authorizing such amendment.*^ The directors or trustees of a corporation have
no power, unless clothed with such power by express law, to alter the funda-
mental character of the corporation itself ;

'^'' and this is especially true of directors

who are not such dejure but only defacto. In dealing with this subject, it must
be kept constantly in mind that the manner in which instruments of incorporation

may be amended is provided for in detail in the legislation of most of the states,

and that the subject is one of local legislation. The tendency of this legislation

has no doubt been to apply to the subject the principle of the rule of the majority,

or of a stated majority, and to prevent one or two recalcitrant members from
balking, until they can be bought off, a scheme of amendment deemed necessary

by most of the others. Some of these statutes, and the rulings of the courts

thereupon, are referred to in the marginal note.^

ize the corporation to wind up and close its

existence short of a period of eight years, un-
less all its stock is redeemed at its value, can-

not dissolve itself by a resolution passed at
a corporate meeting without the consent of

all its shareholders; since this would be to
amend its charter without unanimous con-

sent and in a material particular, and to exe-

cute the amendment at the same time. Bar-
ton V. Enterprise Loan, etc., Assoc, 114 Ind.

226, 16 N. E. 286, 5 Am. St. Rep. 608. See
Endlich Bldg. Assoc. § 479.

45. In re Pennsylvania Bottling, etc., Co.,

6 Pa. Dist. 530, 19 Pa. Co. Ct. 593.

46. People v. Green, 116 Mich. 505, 74
N. W. 714.

47. State v. Oftedal, 72 Minn. 498, 75
N. W. 692.
48. In Michigan an incorporated chamber

of commerce, created under one statute (Howell

Anno. Stat. Mich. c. 108), may amend its

articles so as to increase its capital stock,

under the provisions of another statute

(Howell Anno. Stat. Mich. § 4866) applicable

to all corporations, where the statute law has
made no special provision applicable to the

case. Detroit Chamber of Commerce v. State

Secretary, 109 Mich. 691, 67 N. W. 897.
In Wew York, under N. Y. Laws (1892),

c. 867, a corporation may file an amended
certificate of incorporation to cure an infor-

mality or defect, or to strike out unauthorized
matter in its original certificate; but this

does not entitle a railroad company to change
the route of its road under the pretense of

making such an amendment. Matter of River-

head, etc., R. Co., 36 N. Y. App. Div. 514, 55

N. Y. Suppl. 938.

In Pennsylvania, according to depart-

mental rulings, a radical amendment to an
application for a charter will not be per-

[I, L, 3, j]

mitted, but the applicants must begin over
again. Such an application cannot be
amended by altering the title and readvertis-
ing, so that the proceedings will relate to the
date of the filing of the original application
and retain all rights of priority (In re

Amendment of Applications for Charter, 5
Pa. Dist. 299) ; but an amendment of an
application must be treated as a new appli-

cation and must conform to all the require-

ments of an original proceeding (Altoona Gas
Co. V. Altoona Gas Co., 17 Pa. Co. Ct. 662.

Contra, that an application for a charter of

a gas company may be amended after its re-

fusal, by leaving out territory claimed as

exclusive by a rival corporation. Suburban
Gas Co. V. Lansdowne-Yeadon Gas Co., 3 Pa.

Dist. 597, 15 Pa. Co. Ct. 126). An applica-

tion for a charter to the "Altoona Gas Com-
pany " cannot be amended to make the name
" The Consumers' Gas Company of Altoona."
Altoona Gas Co. v. Altoona Gas Co., 17 Pa.

Co. Ct. 662. Rehearing of an application for

a charter in Pennsylvania, after it has been

refused by the secretary of state, not granted,

but applicant left to the courts. In re Brad-

ley Fertilizer Co., 6 Pa. Dist. 423, 19 Pa.

Co. Ct. 271.

Amendment increasing capital stock.

—

Eor state of the statute law under which it

was held that an amendment increasing capi-

tal stock is inoperative until the certificate

of amendment is left for record with the reg-

ister of deeds of the proper county see Wood
V. Union Gospel Church Bldg. Assoc, 63

Wis. 9, 22 N. W. 756. Amendment of arti-

cles of incorporation so as to provide for an
increase of capital stock, authorized under
Minn. Gen. Stat. (1878), c. 33. Palmer v.

Zumbrota Bank, 72 Minn. 266, 75 N. W.
380.
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k. Evading Constitutional Requirements as to Payment of Organization Tax.

"Where the constitution of the state imposes a specific tax upon the granting of

certificates of incorporation for corporations of a certain class and relieves from
the payment of the tax corporations of another class, such for example as those

formed for benevolent, religious, scientific, or educational purposes, the payment
of the tax cannot be evaded by incorporating under a statute by which the legis-

lature undertakes to classify a corporation formed for pecuniai-y objects, such as

a building and loan association, under the description of benevolent societies.

" Such legislative legerdemain is to be condemned, not approved." *' Hence a

statute ^ which provides for'the incorporation of pleasure clubs without requiring

them to pay the tax prescribed by the constitution upon their capital stock is

void in so far as it undertakes to allow the creation of corporations other than

those formed for benevolent, religious, scientific, or educational purposes.^'

M. Evidence of Corporate Existence— l. In general. Corporate exist-

ence is ordinarily proved by the production of a charter granted by the state or

by showing a valid organization under a general enabling statute, and in either

case by proof of user of the corporate powers and privileges thereby conferred

and acquired. Stated otherwise, the existence of a corporation is proved by
showing a valid instrument of incorporation and of user thereunder.^* The
instrument of incorporation may consist of a special charter, that is to say, of a

special act of the legislature incorporating the particular company,^' or of a

certificate or articles of incorporation, by whatever name designated, executed

and filed in some public office in pursuance of a general statute.^

2. Judicial Notice of Charters. The charter, if a special act of the legislature,

under the ancient and strict riile, is not judicially noticed by the courts, unless

the charter itself ^ or some general statute ^ requires that it shall be so noticed.

3. Mode of Proving Charters When Not Noticed Judicially. Where this

strict rule prevails it is supposed to be necessary to prove such a charter by an
exemplified copy of the special act duly certified by the secretary of state. But
it is believed that in most jurisdictions, whether in pursuance of the statute law,^'

or of the common sense of the courts, such a statute, like any other, may be
proved, prima facie at least, by producing the book of public statutes in which
it is printed.^

4. Presumption of Ancient Charter. Under the principles of the common
law, where a body of men have been for a long time in the exercise of corporate

powers, a presumption arises of an ancient charter, granted to their predecessors,

49. state v. McGrath, 95 Mo. 193, 197, 8 Sand Creek Ditching Co., 26 Ind. 407; Ewing
S. W. 425. V. Robeson, 15 Ind. 26; Methodist Episcopal

50. Mo. Rev. Stat. (1889), § 2834. Union Church v. Pickett, 19 N. Y. 482;
51. State V. Le Sueur, 99 Mo. 552, 13 S. W. Dutchess Cotton Manufacturing Co. v. Davis,

237, 7 L. R. A. 734. 14 Johns. (N. Y.) 238, 7 Am. Dec. 459). The
52. See supra, I, J, 7, b. rule is the same with reference to a charter'

53. Creation by special charter see supra, of a private corporation, which has been
I, J. recognized by the constitution of the state.

54. Organization under general law see It thereby acquires the character of a public
supra, I, L. statute of which the courts are bound to take

55. Eel River Draining Assoc, v. Topp, 16 judicial notice. Vance v. Farmers', etc.. Bank,
Ind. 242; Anderson v. Kerns Draining Co., 1 Blackf. (Ind.) 80.

14 Ind. 199, 77 Am. Dec. 63 ; Agnew v. Gettys- 56. Haven v. State Asylum, 13 N. H. 532,
burg Bank, 2 Harr. & G. (Md.) 478. As 38 Am. Dec. 512.

where the charter contains a clause declar- Such a statute is Mass. Rev. Stat. (1836),
ing it to be a public act (White Water Valley c. 2, § 3.

Canal Co. v. Boden, 8 Blackf. (Ind.) 130; 57. Terry i;. Merchants', etc., Bank, 66 Ga.
Brookville Ins. Co. v. Records, 5 Blackf. 177; Davis v. Fulton Bank, 31 Ga. 69.

(Ind.) 170), or where the statute law pro- 58. U. S. Bank v. Stearns, 15 Wend.
vides that acts of incorporation of a certain (N. Y.) 314; Chenango Bank v. Noyes [cited

description shall be deemed public acts and in Wood v. JeflFerson County Bank, 9 Cow.
shall be noticed judicially without being (N. Y.) 194, 205]; U. S. v. Johns, 4 Dall.
proved in the ordinary mode (Delawter v. (U. S.) 412, 1 L. ed. 888.
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making the exercise of such powers by them lawful and rightful.^' This princi-

ple is no doubt operative in the United States with respect to corporations whose
existence has come down from colonial times ; but with respect to modern corpo-

rations there is no room for its operation, because such corporations are either

created by special acts of legislation which are easily accessible or by organization

under general enabling statutes, which organization can take place only by matter
of record.*"

5. Modes of Proving Acceptance of Grants of Corporate Powers and Privileges.

The distinction must be kept in mind between judicial notice of a charter and
judicial notice > of a corporation. Except in the case of municipal corporations,

where charters are imposed upon the inhabitants by the legislature and need not

be accepted by them, something more is required to create a corporation than a
mere charter : There must have been an acceptance *' of the charter by the cor-

porators named therein ; and as we have seen a user of the powers and privileges

thereby conferred upon them and upon their associates and successors. Until
the grant has been accepted, it remains inchoate and is not deemed to be a con-

tract between the state and the coadventurers within the rule of the Dartmouth
College case, but may be modified or withdrawn by the legislature at pleasure.^

But this distinction is of no great importance, since, as in the case of other grants

which on their face are beneficial to the grantees, an acceptance is presumed''
or is provable by slight evidence. Outside of this presumption of acceptance
the general rule remains that, while a court will take judicial notice of the statute

under which the corporation is created, it will not take judicial notice of the fact

that the incorporators have accepted the privileges thereby conferred.^ An
exception to this rule has been admitted by some courts with reference to the

supposed case where a corporation is unconditionally created by an act of the

legislature, the statute declaring the persons named therein to be a corporation

without anything to be done on their part as a condition precedent to their

becoming such ; " in which case, if the incorporating statute is a public act, the

court will take judicial notice of its existence, and a plea nuHrnl corporation

founded on the assumption that the statute of incorporation has not been proved

59. Angell & A. Corp. c. 1, § 70; Shrews- Co., 35 Wis. 425, holding that it was quite

bury v. Hart, 1 C. & P. 113, 12 E. C. L. 76. competent for the state constitution to have
60. Douthitt V. Stinson, 63 Mo. 268. repealed all laws to the contrary which had
Opeiation of presumption so as to protect not ripened into contracts under the rule of

titles of proprietors of common lands in New Dartmouth College v. Woodward, 4 Wheat.
England who are able to show record of their (U. S.) 518, 4 L. ed. 629.

incorporation under an enabling statute forty See also Galveston County v. Tankersley,

or fifty years prior to the controversy see 39 Tex. 651, grant of land for school pur-

Brackett v. Persons Unknown, 53 Me. 228; poses.

Dolloff V. Hardy, 26 Me. 545; Copp v. Lamb, 63. Atty.-Gen. v. State Bank, Harr.

12 Me. 312; Jeffries Neck Pasture 17. Ipswich, (Mich.) 315 [citing Dartmouth College i;.

153 Mass. 42, 26 N. E. 239. Woodward, 4 Wheat. (U. S.) 518, 4 L. ed.

61. St. Joseph, etc., R. Co. v. Shambaugh, 629].

106 Mo. 557, 17 S. W. 581. Compare supra, 64. Hammett v. Little Rock, etc., R. Co.,

I, J, 7, a. 20 Ark. 204.

62. Georgia.—Central R., etc., Co. v. State, 65. Arkansas.— Mahoney v. State Bank, 4
54 Ga. 401. Ark. 620.

Illinois.— Grinnell «. Hoffman, 116 111. 587, Georgia.— Wood v. Coosa, etc., R. Co., 32
5 N. E. 596, 8 N. E. 788, in the dissenting Ga. 273.

Dpinion of Scholfield, J. Michigan.— Cahill v. Kalamazoo Mut. Ins.

Indiana.— State v. Dawson, 16 Ind. 40. Co., 2 Dougl. 124, 43 Am. Dec. 457 ; Farmers',

Maine.— Lincoln, etc.. Bank v. Richardson, etc.. Bank v. Troy City Bank, 1 Dougl.

1 Me. 79, 10 Am. Dec. 34. 457.

New Jersey.— State v. Blake, 35 N. J. L. New York.— Brouwer v. Appleby, 1 Sandf.

208. 158; Southhold v. Horton, 6 Hill 501; New
Tennessee.— State *'. Planters' F. & M. Ins. York Fire Dept. v. Kip, 10 Wend. 266.

Co., 95 Tenn. 203, 31 S. W. 992. Vermont.— Vermont Cent. R. Co. v. Clayes,

Virginia.— Yeaton v. Old Dominion Bank, 21 Vt. 30.

21 Gratt. 593. United States.— U. S. V. Johns, 4 Dall. 412,

Wisconsin.— Atty.-Gen. v. Chicago, etc., R. 1 L. ed. 888.
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will be bad on demurrer.^ But this principle can have no just application

except with reference to public corporations, where the assent of the persons

incorporated is not required. As we have seen,''' a man cannot be forced to

enter into a contract against his will, unless he has agreed so to do. Neither can

he be forced to become a member of a private corporation against his will.

Therefore a court cannot take judicial notice of the existence of a private corpo-

ration ; but there must be evidence of the consent of the persons named in the
incorporating act to become incorporated ; and the fact of this consent must be
established by proof, when properly controverted, like any other fact in issue.**

6. Modes of PROvraG User of Corporate Powers and Privileges. The accept-

ance of a charter or other grant of corporate powers and privileges may like any
other fact be proved by circumstances; and the ordinary mode of proving such
an acceptance is to prove a user by the ipcorporators, their associates or success-

ors, of the franchises of the corporation and of the other powers and privileges

granted in the act of incorporation. This proof of user may be made in any
appropriate way, as by producing the books and records of the corporation, which
are primary evidence of the fact of its organization and existence as an artificial

body,*^r by producing instruments of writing executed by the corporation under
its corporate name.™ The book of entries of the corporation containing its articles

of association, signed by all the associates, and containing the other records of its

proceedings, is properly admitted in evidence to prove the fact of its organization

as a corporation ; '^and the fact may be proved by producing the minutes of the
corporation, without producing a list of the subscribers to its shares.'^ Thus in

the case of a corporation created to build and operate a railroad an acceptance of

the grant is shown by proving that the act was passed at the request of the direct-

66. Hammett v. Little Koek, etc., R. Co., 20
Ark. 204; McKiel v. Real Estate Bank, 4
Ark. 592.

67. See supra, I, J, 7, a, note 11.

68. Button V. Kendrick, 12 Me. 381; Tow-
son V. Havre-de-Grace Bank, 6 Harr. & J.

(Md.) 47, 14 Am. Dec. 254; Portsmouth Liv-

ery Co. V. Watson, 10 Mass. 91.

69. Indiana.— Vawter v. Franklin College,

53 Ind. 88.

Massachusetts.— Narragansett Bank V. At-
lantic Silk Co., 3 Mete. 282.

'New York.— McFarlan v. Triton Ins. Co.,

4 Den. 392; Wood v. Jefferson County Bank,
« Cow. 194; Bill v. Fourth Great Western
Turnpike Co., 14 Johns. 416 ; Highland Turn-
pike Co. V. McKean, 10 Johns. 154, 6 Am.
Dec. 324.

'North Carolina.— Buncombe Turnpike Co.
V. McCarson, 18 N. C. 306.

Vermont.— Reynolds v. Myers, 51 Vt. 444.
'Virginia.— Crump v. U. S. Mining Co., 7

Gratt. 352, 56 Am. Dec. 116; Gray v. Lynch-
burg, etc., Turnpike Co., 4 Rand. 578.

But see Lucas v, Georgia Bank, 2 Stew.
(Ala.) 147.

See 12 Cent. Dig. tit. " Corporations,"
§ 118.

70. In an action by a corporation on a
promissory note purporting to be executed
in favor of the corporation in its corporate
name, where defendant pleaded nul tiel cor-

poration, it was aptly held that the existence
of the corporation was proved by reading its

charter in evidence, since the taking of the
note in its corporate name was evidence of
user under its charter. Ramsey v. Peoria

Mar., etc., Ins. Co., 55 111. 311. It should be
added that the giving of the note to the cor-

poration in its corporate name created an
estoppel against the maker of the note from
denying the corporate character of the payee,
under a principle about to be considered.

See infra, I, N, 1.

For other illustrations of the principle of

the text see Provident Sav. Inst. v. Burnham,
128 Mass. 458; Anderson v. Kanawha Coal
Co., 12 W. Va. 526.

71. Foster v. White Cloud City Co., 32
Mo. 505 ; Reynolds v. Myers, 51 Vt. 444.

73. Crump v. U. S. Mining Co., 7 Gratt.
(Va.) 352, 56 Am. Dec. 116.

So the books of the commissioners ap-
pointed under a charter to receive subscrip-

tions to the stock of » projected railway are
competent evidence to establish the facts re-

corded therein which relate to the perform-
ance of their duty. Wood v. Coosa, etc.,

R. Co., 32 Ga. 273. But these books are not
the only evidence. No express vote of the
corporators to accept the charter need be
shown; but the grant being presumably
beneficial to them a presumption of accept-
ance arises from a continued exercise of the
granted powers; and where the powers have
been exercised for a considerable length of
time this assumption becomes irresistible.

Whitmore v. Plymouth Fourth Cong. Soc,
2 Gray (Mass.) 306; Narragansett Bank v.

Atlantic Silk Co., 3 Mete. (Mass.) 282; Mid-
dlesex Husbandmen, etc., Soc. v. Davis, 3
Mete. (Mass.) 133; Stone v. East Berkshire
Cong. Soc, 14 Vt. 86; Manchester Bank v.

Allen, 11 Vt. 302.
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ors designated therein, or by proving the fact of the construction and use by the
company of a part of the railroad which it was created to build.™ So, after a
notice to produce the books of a corporation containing the records of its organi-

zation, and a refusal of the agent of the corporation to do so, the party giving the
notice may prove the defacto existence of the corporation by witnesses, and may
show that the certificate of incorporation was filed with the proper officers of the
state as required by lawJ* "With regard to proof of the acceptance of a grar.t of
corporate privileges by proof of user of the powers conferred in the grant, it has
been reasoned that where it is sought to make this proof by proving acts in paiSf
if such acts and proceedings might be performed by individuals without an incor-

porating act or a grant of corporate franchises, then the existence of a corpora-

tion cannot be inferred therefrom.'' The acts or admissions of a party to the
action, such as that he has served as president of the corporation or has given a
note to it in its corporate name, constitute as against him prima fa^ie evidence
of user of the corporate franchises under a rule which will be hereafter con-

sidered.''* Statutes have been enacted which still further simplify the mode of
proof of corporate existence by allowing it to be proved by showing that the
body whose corporate existence is questioned acted or did business as a corporar^

tion." One of the usual modes of proving user under a charter is to prove that
the company subsequently to the'passage of the act of incorporation had an office

at a particular place and there carried on the business for which it was incorpo-

rated, its affairs being managed by directors chosen for that purpose from time
to time.'* So in case of a turnpike company it was sufficient proof of user to

prove the completion of the road of the company, the acceptance of it, as

required by its charter, the erection of toll-gates, etc." In general proof of user

may consist of evidence of the acts of the corporation showing that they are

doing business under their charter ; for example, keeping an open office, or hav-

ing officers acting in the name and as the agents of the company.^ It may be
made by showing acts in pais; it is not necessary that it should be made by the

introduction of matter of record. Accordingly where, in a suit by a mutual
insurance company upon a premium note, evidence in proof of user was offered

that they had received, under their charter, applications for policies, and that

policies had been issued by them from the year 1838 to the time of the trial, it

was held that this was not error.*^ In like manner, where a corporation purports

to derive its franchises from a general law, proof of its existence, for the pur-

poses of ordinary litigation, is sufficiently made by showing the existence of a
general law under which it might exist, and by showing the exercise on its part

of the franchises which it might properly have acquired by a due organizatiou

73. St. Joseph, etc., E. Co. v. Shambaugh, 80 Cal. 181, 22 Pac. 76. See also Pacific

106 Mo. 557, 17 S. W. 581. Bank v. De Ro, 37 Cal. 538; Oroville, etc.,

74. Dooley v. Cheshire Glass Co., 15 Gray R. Co. v. Plumas County, 37 Cal. 354; People
(Mass.) 494. v. Frank, 28 Cal. 507; Dannebroge Gold
75. Abbott V. Omaha Smelting, etc., Co., 4 Quartz Min. Co. v. Aliment, 26 Cal. 286.

Nebr. 414 [citing Greene ». Dennis, 6 Conn. Proof under Mich. Laws of 1871 to 1876,

293, 16 Am. Dec. 58]. by showing that the company has been doing-

76. Williams v. Michigan Bank, 7 Wend. business under a particular name. Lake Su-

(N. Y.) 539. See also vnfra, I, N, 1. perior Bldg. Co. v. Thompson, 32 Mich. 293.

Supposed distinction between user under That the Texas act of 1845, regulating evi-

a special charter and compliance with condi- dence in regard to corporations, is only ap-

tions under a general law, with the conclu- plicable to cases in which the corporation or
sion that in cases against individuals who the assignee of the corporation is plaintiff

claim exemption from personal liability on see Reynolds v. Skelton, 2 Tex. 516.

the ground of having become incorporated 78. Utica Ins. Co. v, Tilman, 1 Wend,
under a general statute, a stricter measure (N. Y.) 555.

of compliance with statutory requirements 79. Searsburgh Turnpike Co. r). Cutler, 6
ought to be required. Bigelow V. Gregory, Vt. 315.

73 111. 197. 80. Cahill v. Kalamazoo Mut. Ins. Co., 2
77. Proof under Cal. Civ. Code, § 358, by Dougl. (Mich.) 124, 43 Am. Dec. 457.

showing that the body has been acting as a 81. Cahill v. Kalamazoo Mut. Ins. Co., 2.

corporation. Lakeside Ditch Co. v. Crane, Dougl. (Mich.) 124, 43 Am. Dec. 457.
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under such general law.** On the other hand carrying on business in a corporate

name is not evidence which can be considered for the purpose of establishing the

existence of a corporation, where there is no law authorizing the members to file

articles of association or to become incorporated.^ Another way of stating the
same principle and reaching the same result is to say that proof of user, under
a charter or general enabling statute, is a sufficient mode of proving the existence

of a corporation de facto, although it may not exist dejwre ; in other words, of

proving the existence in fact of a corporation which might have lawfully existed

under the charter or governing statute.^J*^Very slight evidence is generally held
sufficient to establish the user necessary to show the existence of a de fucto cor-

poration. In some jurisdictions it is only necessary to show that the corporation

assumed to act as such,^^ or in other words to show a continued user of the fran-

chises of an incorporated and organized company by persons assuming to act as

its directors, this being not only competent evidence of its continued corporate

existence, but also evidence that such persons were its legal directors.^' Doing
business as a bank ; ^ choosing directors and officers ; ^ adopting by-laws, buying
a piece of ground, and erecting and leasing a building upon it ;

^ and entering an
appearance to an action in the name by which it is sued and filing an answer ^

have been held to furnish sufficient evidence of user for the purpose of proving
the existence of a corporation and organization in good faith, in substantial or

colorable compliance with some statute under which a corporation might lawfully

exist, and as much as can be demanded in a litigation between private' parties,

where questions of the rightfulness of the existence of the corporation arises col-

laterally, and where the state suffers the assumed corporation to exist without
interference,^' although there may have been irregularities or omissions in per-

fecting the organization.'^

7. Proof of Incorporation by Proving Letters Patent, Articles of Assocu-
riON, Certificates of Incorporation, Etc. If the corporation purports to be organ-

ized under a general law of the state of the forum, it will usually be sufficient to

prove the making and filing of the certificate of incorporation, the articles of

association, or other instrument of incorporation, by whatever name called, which
is required by the applieatory statute, and to prove acts of user thsreunder.?^^ But
it is no doubt competent for the legislature to declare what shall be evidence
prima facie of the formation of a corporation ; ^ and many of the statutes pro-

vide that a duly certified copy of the articles of incorporation shall be prima
facie evidence of the fact of incorporation.'^^ If, as is usually the case, the gov^

82. Finnegan v. Noerenberg, 52 Minn. 239, 90. Derrenbacher v. Lehigh Valley R. Co.,

63 N. W. 1150, 38 Am. St. Rep. 552, 18 21 Hun (N. Y.) 612, 59 How. Pr. (N. Y.)
L. R. A. 778; Crenshaw v. Ullman, 113 Mo. 283. Compare Stoddard v. Onondaga Annual
633, 20 S. W. 1077; Abbott v. Omaha Smelt- Conference, 12 Barb. (N. Y.) 573.

ing, etc., Co., 4 Nebr. 416. 91. Finnegan v. Noerenberg, 52 Minn. 239,

83. Eaton v. Walker, 76 Mich. 579, 43 53 N. W. 1150. 38 Am. St. Rep. 552, 18

N. W. 638, 6 L. R. A. 102. L. R. A. 778 ; Welch v. Old Dominion Min.,
84. Searsburgh Turnpike Co. v. Cutler, 6 etc., Co., 10 N. Y. Suppl. 174, 31 N. Y. St.

Vt. 315. See to this effect, generally, Jeffries 916.

Neck Pasture v. Ipswich, 153 Mass. 42, 26 92. Marsh v. Astoria Lodge No. 112, I. 0.

N. E. 239; Benesch v. John Hancock Mut. O. P., 27 111. 421.

L. Ins. Co., 11 N. Y. Suppl. 348, 32 N. Y. 93. Leonardsville Bank v. Willard, 25
St. 73; Manchester Bank v. Allen, 11 Vt. N. Y. 574; Toledo Bank v. International
302. Bank, 21 N. Y. 542; Spokane, etc.. Lumber
85. Reynolds v. Myers, 51 Vt. 444. Co. v. Loy, 21 Wash. 501, 58 Pac. 672, 60
86. St. Paul P. & M. Ins. Co. v. AUis, 24 Pac. 1119 (under a statute, and although a

Minn. 75. copy of the certificate of incorporation had
87. Farmers', etc.. Bank v. Williamson, 61 not been filed with the secretary of state as

Mo. 259. provided by the statute )

.

88. Buffalo, etc., R. Co. v. Gary, 26 N. Y. 94. Holmes v. Gilliland, 41 Barb. (N. Y.)
75. 568, per Leonard, J.

89. Finnegan v. Noerenberg, 52 Minn. 239, 95. See for example Wash. Gen. Stat.
53 N. W. 1150, 38 Am. St. Rep. 552, 18 § 1499; Knapp v. Strand, 4 Wash. 686, 30
L. R. A. 778. Pac. 1063.
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erning statute requires the articles or certificate of incorporation to be recorded in

the oifice of the register of deeds of the county wherein the principal place of

-lausiness of the corporation is established, then the usual proof of incorporation is

to introduce in evidence a copy of the instrument of incorporation, filed in the
office of the secretary of state, and also a transcript of it from the record in the
office of the register of deeds.'^ Some of them call for a duly certified copy of
the articles, and also require that an affidavit of stated facts shall be annexed
thereto. The effect of a compliance with such a statutory requirement is to

make prima facie proof of the existence of the corporation and to east the bur-

den of disproving the validity of its organization upon the party assailing it.^^ It

may be stated as a general rule that instruments of incorporation under general

laws, such as letters patent issued by the governor of Pennsylvania,^^ articles of

incorporation, sometimes called certificates of incorporation, filed in the public

office or offices of the state,'' the certificate of the proper public officer, generally

the secretary of state,'' in the case of national banks the certificate of the comp-
troller of the currency,^ furnish at least prima facie evidence of the fact of due
incorporation in connection with evidence of user of the franchises conferred by
the tstatute and assumed by the coadventurers. But this assumes that the instru-

ment so appealed to as evidence of a legal incorporation is not defective on its

face for want of a compliance with the essential provisions of the governing stat-

ute.^ Unless the governing statute empowers the particular officer of the state to

determine that the provisions of the law have been complied with, his certificate

to .that effect is not evidence of the fact, but it must otherwise appear.* But
clearly the certificate of the officer of the state or of the government of the

United States, to whom is committed the duty of passing upon the document
fUed by the coadventurers and of issuing' to them an instrument showing their

incorporation, is prima facie evidence of that fact, and if sufficient upon its face

constitutes them a corporation as against everyone except the state itself or the

government. It enables them to act as a corporation and to acquire rights and
incur liabilities as such, which will be enforced in the judicial courts.^ The law

96. As was done with approval in Brown Nebraska.— Equitable Bldg., etc., Assoc. V.

V. Corbin, 40 Minn. 508, 42 N. W. 481. Baird, 60 Nebr. 173, 82 N. W. 385; Equitable
97. Eastern Plank Road Co. v. Vaughan, Bldg., etc., Assoc, v. Bidwtll, 60 Nebr. 169,

14 N. Y. 546. 82 N. W. 384.

For statutes under which articles of in- New Jersey.— Vanneman v. Young, 52

corporation were of themselves proof that N. J. L. 403, 20 Atl. 53.

they were signed and executed until the per- Washington.— Knapp t?. Strand, 4 Wash,
son by whom they purported to be signed and 686, 3 Pac. 1063.

executed denied the signatures and execu- 1. See supra, I, L, 3.

tion under oath see Pennsylvania Ins. Co. v. 2. Mix v. Bloomington Nat. Bank, 91 111.

Murphy, 5 Minn. 36. 20, 33 Am. Rep. 44; Eock Island First Nat.
Assent of the prescribed majority may be Bank v. Loyned, 28 Minn. 396, 10 N. W.

-proved by indirect acts of acquiescence, and 421 ; Memphis First Nat. Bank v. Kidd, 20
need not be proved by matter of record. Minn. 234; Merchants' Exch. Nat. Bank V.

Columbia Bottom Levee Co. v. Meier, 39 Mo. Cardozo, 35 N. Y. Super. Ct. 162; Casey v.

53. Galli, 94 U. S. 673, 680, 24 L. ed. 168,

98. Dorsey Harvester Revolving Rake Co. 307.

V. Marsh, 7 Fed. Cas. No. 4,014, 6 Fish. Pat. 3. McCallion v. Hibernia Sav., etc., Soc,
Cas. 387. That the validity of such letters 70 Cal. 163, 12 Pac. 114; Bates v. Wilson, 14
patent cannot be questioned collaterally see Colo. 140, 24 Pac. 99.

Cochran v. Arnold, 58 Pa. St. 399. 4- Boyce v. lo\fsontown Station M. E.

99. California.— Fresno Canal, etc., Co. v. Church, 46 Md. 359. Where there was a stat-

Warner, 72 Cal. 379, 14 Pac. 37; Danncbroge ute prohibiting corporations, doing business

Gold Quartz Min. Co. v. Ailment, 26 Cal. 286. as such in good faith, from being overthrown
Colorado.— Bates v. Wilson, 14 Colo. 140, in collateral proceedings, it was held that a

24 Pac. 99. certificate of incorporation was admissible in

Illinois.— McCoy v. World's Columbian Ex- a private action to show the fact of incorpo-

position, 87 111. App. 605 [affirmed in 186 ration, although not acknowledged by all of

III. 356, 57 N. E. 1043, 78 Am. St. Rep. 288], the corporators. Dannebroge Gold Quartz
articles of incorporation certified by secretary Min. Co. v. Ailment, 26 Cal. 286.

of state prima facie evidence that stock was 5. Cochran v. Arnold, 58 Paj St. 399 [over-
fuUy subscribed. ruling Paterson v. Arnold, 45 Pa. St. 410].
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goes further than this : Where commissioners have been appointed to snpenntend
the organization of intended corporations under statutory powers of attorney,

and the statute empowers them to certify the fact of the organization of the cor-

poration, their certificate is conchisive evidence of that fact for every purpose of

collateral attack ; ^ and their acts can be reviewed only in a proceeding brought
' by the state directly against the corporators to inquire into the validity of their

incorporation.'' The general rule is that where the statute appoints an official or

body of officials of the government to pass upon an application for the grant of

corporate powers, and to determine whether the conditions precedent required by
the statute have been complied with, and they make such determination and
grant a certificate of incorporation, that certificate is not raer^jprvma facie evi-

dence of the rightful creation of the corporation but is conclusive evidence of it.'

Nor will it make any difference that such officer has made a provable mistake, as

where he has miscounted the shares and found that the statutory number have
been subscribed, when the fact is otherwise.' The reason is that where, by rea-

son of such a certificate, a corporation is held out to the world as ready to under-
take business, most disastrous consequences would follow to commercial under-
takings if any person was allowed to go back and enter into an examination of

the circumstances attending the original incorporation.'"

8. Proving the Filing of Articles of Incorporation and Election of Corporate
Officers. The filing of an instrument of incorporation, such as complies with
the governing statute, in the proper offices designated by such statute, followed

by an election of corporate officers, furnishes sufficient proof of the grant and
assumption of corporate powers and privileges and of a user of such powers and
privileges, creating at least a corporation ae facto, although the percentage of

<japital prescribed by the governing statute may not in fact have been paid in."

9. Proof of Corporate Existence by Reputation. Closely allied to the forego-

ing are holdings to the effect that the existence of a corporation may be proved
by reputation, and by its actual use for a length of time of the powers and priv-

ileges of a corporation ;
'^ and this, we shall see, is the mode of proof in criminal

cases.''^ And it seems that in any case where a body professing to be a corpora-

lion is sued, proof of its corporate existence by reputation is sufficient, although
the better theory is that on grounds of public policy defendant is in such a ease

-estopped from denying its corporate existence."

10. Proof of Corporate Existence by Legislative RECocNrrioN. It has been said

that corporate powers cannot be created by implication or extended by construc-

6. Litchfield Bank v. Church, 29 Conn. 137 ; Nav. Co. v. Morrison, 22 tj. C. C. P. 217 (con-

Tar River Nav. Co. v. Neal, 10 N. C. 520; elusive evidence of letters patent inoorporat-

Pilbrow V. Pilbrovp's Atmospheric R., etc., Pro- ing a company in Canada).
pulsion Co., 5 C. B. 440, 5 D. & L. 551, 17 9. Bird's Case, 1 Sim. N. S. 47, 40 Eng.

L. J. C. P. 166, 5 R. & Can. Cas. 89, 57 Ch. 47.

E. C. L. 440. 10. In re Barned's Banking Co., L. R. 2

As to the powers of such commissioneis Ch. 674, 36 L. J. Ch. 757, 16 L. T. Rep. N. S.

and the conclusiveness of their acts see Napier 780, 15 Wkly. Rep. 1100; Oakes v. Turquand,
V. Poe, 12 Ga. 170. And compare Mitchell L. R. 2 H. L. 325, 36 L. J. Ch. 949, 16 L. T.

u. Rome R. Co., 17 Ga. 574. Rep. N. S. 808.

7. Tar River Nav. Co. v. Neal, 10 N. C. 11. Eaton v. Aspinwall, 19 N. Y. 119; Ab-
520. See as apparently opposed to this Bill bott v. Aspinwall, 26 Barb. (N. Y.) 202. See
V. Fourth Great Western Turnpike Co., 14 also Wood v. Coosa, etc., R. Co., 32 Ga. 273.
Johns. (N. Y.) 416. Compare Swartwout v. Michigan Air Line R.
That the original articles are competent Co., 24 Mich. 389.

evidence although the statute prescribes the 12. Stockbridge v. West Stockbridge, 12
copy see Carolina Iron Co. v. Abernathy, 94 Mass. 399 ; Dillingham v. Snow, 5 Mass.

^

N. C. 545. 547.
8. Casey v. Galli, 94 U. S. 673, 680, 24 13. See infra, I, M, 11.

L. ed. 168, 307 (comptroller of the currency 14. See the reasoning of Shaw, C. J., in
with respect to national banks) ; Re Canada Narragansett' Bank v. Atlantic Silk Co., 3
Cent. Bank, 25 Can. L. J. 238; Lake Superior Mete. (Mass.) 282.

[16] [I. M, 10]



242 [lOCycj CORPORATIONS

tion.*' It is also said in an earlier case that individuals acting together for the
benefit of a society are not to be considered as a corporation unless they expressly
show their title to act as such.^^ But this was before the doctrine which upholds
the acts of de facto corporations and declines to contest in a private proceeding
the validity of the existence of a corporation which had become established. A
doctrine now frequently admitted by American courts is that where a body of
persons act as a corporation, and the legislature passes an act which distinctly

recognizes their corporate character, they may be deemed to be rightfully a cor-

poration in consequence of such legislative recognition. It has been frequently

ruled that defects in the prganization of corporations which have been organized
under a general law may be cured by subsequent legislative recognition of the cor-

poration.'V The rule is that, although the organization of a corporation may be
irregular in such a sense that it could be overthrown in a direct proceeding by
the state, yet where its corporate existence has been recognized by the legislature

this will make it a good corporation for the purposes of collateral proceedings."

Under the operation of this principle the defects in the organization of corpora-

tions have been deemed to be waived by subsequent legislative acts which have
the effect of recognizing the existence of the corporation as a valid and properly

constituted body.^^ Such an operation has been ascribed to a special act of the

legislature changing the name of a corporation,^ recognizing it by name and extend-

ing and continuing its corporate rights and privileges ; '' and in case of a municipal
corporation authorizing its president and trustees to subscribe for shares in a railway
company, and also in a plank-road company, and to issue the bonds of the corpo-
ration therefor.^ As the state alone can question the rightfulness of the existence

of a corporation irregularly organized, so it can heal the irregularity by a curative

act of legislation. A special act of the legislature, passed within the purview of

the constitution, recognizing a corporation as a valid existing one and authorizing

it to exercise corporate rights, cures all charter defects in its original certificate of
organization.^

11. Proof of Corporate Existence in Criminal Proceedings. In criminal

prosecutions, when the question arises whether a company is incorporated, for
instance, in the case of a prosecution for a larceny of the property of an alleged

corporation or for a forgery of the bills of an alleged banking corporation, it is

only necessary to show that the corporation exists de facto, and this may be
proved by general reputation ;

^ in other words, by proving by oral testimony

that it is a corporation de facto, doing business as such. In such a proceeding
proof of the existence of the corporation may indeed be demanded,^' but it seems
that it is never necessary to produce the charter ;

^' and in a criminal prosecution

for a trespass upon the property of an alleged corporation it has been reasoned

that it is enough that the body described as a corporation is in the possession of

15. Pennsvlvania R. Co. v. Canal Com'rs, 221. Jameson v. People, 16 111, 257, 63 Am.
21 Pa. St. 0." Dec. 304.

16. Ernst v. Bartle, 1 Johns. Cas. (N. Y.) 23. Koch v. North Ave. R. Co., 75 Md. 222,

319. 23 Atl. 463, 15 L. R. A. 377.

17. People V. Ferrin, 56 Cal. 345; Basshor 24. People v. Frank, 28 Cal. 507; Smith
V. Dressel, 34 Md. 503; Atlantic, etc., R. Co. v. State, 28 Ind. 321; People v. Caryl, 12

V. St. Louis, 66 Mo. 228. Wend. (N. Y.) 547.

18. Atlantic, etc., R. Co. v. St. Louis, 66 25. State v. Thompson, 23 Kan. 338, 33

Mo. 228; Black River, etc., R. Co. v. Barnard, Am. Rep. 165; Reed v. State, 15 Ohio 217.

31 Barb. (N. Y.) 258. See also People v. Barric, 49 Cal. 342; John-
19. Central Agricultural, etc., Assoc, e. son v. People, 4 Den. (N. Y.) 364; People B.

Alabama Gold L. Ins. Co., 70 Ala. 120; Black Davis, 21 Wend. (N. Y.) 309; People v. Chad-
River, etc., R. Co. V. Barnard, 31 Barb. (N. Y.) wick, 2 Park. Crim. (N. Y.) 163; Sasser n.

258. State, 13 Ohio 453. And so by statute in

20. White 7;. Ross, 4 Abb. Dec. (N. Y.) Missouri.

58,9. 26. U. S. V. Johns, 4 Dall. (U. S.) 412, 1

21. Kanawha Coal Co. v. Kanawha, etc., L. ed. 888.

Coal Co., 14 Fed. Cas. No. 7,606, 7 Blatchf. 27. Searsburgh Turnpike Co. v. Cutler, 6.

391. Vt. 315, per Phelps, J.

[I, M, 10]
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the land described in the indictment, under its corporate name, and was so in

possession long before the commission of the trespass.'' Statutes exist, like that

in Missouri, under which in a criminal proceeding the existence of a corporation

may be proved by parol.'" Some of the decisions go further and hold that where
the vahdity of the existence of a corporation is drawn in question in a criminal

case, it is enough that it exists as a corporation de facto, and that if the state

permits it to exist and to exe^rcise corporate functions, defendant in the criminal

proceeding is estopped from qnestioning its existence.®'

12. Proof op Existence of Foreign Corporation. Foreign corporations are not
allowed to sue in domestic tribunals except upon allegation and proof of the fact

that they are corporations, unless the defendant has, in some manner hereafter

pointed out, estopped himself from denying the fact of their existence,^' Courts
do not take judicial notice of foreign laws, in which statement is included the
laws of other states of the American Union ; but it is necessary to prove them as

facts.'' In order to prove the existence of a foreign corporation, it is therefore

necessary to do something more than to prove the papers and proceedings of

incorporation, but it is also necessary to make proof of the statute authorizing

the incorporation.'' In the absence of a local statute providing for the manner
of authenticating a copy of the certificate of incorporation of a corporation

organized under the laws of another state, a certificate by the original custodian

of the document in the state of its origin, under the laws thereof, under his seal

of office, is a sufficient authentication. Therefore z. certificate of incorporation

under the laws of another state, duly acknowledged before a notary public, and
authenticated by the certificate of the secretary of state and by a certificate of a
commissioner of the state of the forum, was held a good authentication.'* In the

case of a corporation created in a foreign country, the introduction of an
examined copy of its charter, as found in the office where such charters are

usually kept in the foreign country, is, it seems, sufficient.'^ But a court which
would require evidence of user under a charter in the case of domestic corpora-

tions will clearly require the same proof of foreign corporations.'^ Where a

foreign corporation has entered the domestic state to do business there, and under
the domestic statute has filed and caused to be recorded a certified copy of its

28. White v. State, 69 Ind. 273. 33. Savage n. Eussell, 84 Ala. 103, 4 So.

29. State v. Cheek, 63 Mo. 364. 325.

30. State v. Fuller, 96 Mo. 165, 9 S. W. 34. Hammer v. Garfield Min., etc., Co.,

583. Compare Fredericktown u. Fox, 84 Mo. 130 U. S. 291, 9 S. Ct. 548, 32 L. ed. 964.

59; Catholic Church v. Tobbein, 82 Mo. 35. Thus in a suit by s foreign banking
418. corporation in England, plaintiff claimed to

Proof of a statute creating a corporation have been incorporated by the king of Spain,
under a particular name, and of the subse- The proof was as follows: A witness pro-

quent public exercise of the privileges thereby duced a copy of a charter of the king of
granted, for many years, by an association un- Spain incorporating this bank. The witness
der that name, satisfies the above principle stated that he had procured this copy from
and warrants a finding of the actual exist- the ofiiee of the Council of Castile, which was
ence of the corporation and of the fact that it the proper place for charters of this kind to
is in the management and ownership of the be kept, and that he had examined this

property which it employs in exercising its copy with the original charter. A transla-

franchises, for the purposes of the criminal tion of the charter was proved and put in

proceeding. Com. v. Bakeman, 105 Mass. evidence. St. Charles Nat. Bank v. De Ber-
53. nales, 1 C. & P. 569, 12 E. C. L. 325. See
There is a holding, seemingly untenable, to also Society for Propagating Gospel v. Young,

the efl'ect that in a criminal prosecution for 2 N. H. 310. In an early Maryland case, a
uttering a forged order of a certain corpora- bank charter granted by the governor of a,

tion it is necessary to prove not only a char- sister state, reciting his authority, under
ter but an organization under it. State ». the laws of that state, to make such grants.
Murphy, 17 E. I. 698, 24 Atl. 473, 16 L. E. A. and authenticated by the seal of the state,

550. was held to be prmo /"aeie evidence of the
31. Savage v. Eussell, 84 Ala. 103, 4 So. legal existence of the bank. Agnew v. Gettys-

235; Michigan Bank v. Williams, 5 Wend, burg Bank, 2 Harr. & G. (Md.) 478.
(N. Y.) 478. 36. Gaines v. Mississippi Bank, 12 Ark.
S3. 1 Thompson Tr. § 1054. 769.

[I. M, 12]
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charter, articles of association, or other constating iostrument, in the office of the
secretary of state, in pursuance of the domestic statute, a copy of such instrument
and of the instrument appointing its local agent, certified by the secretary of the
domestic state as being of record in his office, is prima facie evidence of the
existence of such corporation, and of its right to transact business in the state.*'

If the statute of incorporation is a special law of a foreign state, the mode of
proving it will usually be by an exemplified copy, certified by the secretary of state,

or otherwise authenticated as provided by the act of congress. If the corporation
is organized under a general law of another state of the Union, it will usually be
sufficient, under the rules of evidence in most states— statutory or resting in

adjudged cases— to prove it by the production of a book of the statutes of such
other state, which purports on its face to be published by the authority of such
state.^ If the charter is the act of the legislature of anotitier state of the Union,
then the act of congress of May 26, 1790, which provides for the manner in which
the official acts of one state shall be authenticated in order to have full faith and
credit in another state, governs ; and this statute provides that " the acts of the
legislatures of the several states shall be authenticated by having the seals of their

respective states affixed thereto."^ Under such circumstances it is therefore
not necessary that there should be the certificate of a secretary of state, or
other official authentication ; but the seal of the state affixed thereto is a sufficient

authentication."

13. Proof of Incorporation by Acts or Admissions of Party Challenging Fact.

A familiar mode of proving the existence of a corporation (or possibly of dis-

pensing with such proof) is to show acts or admissions of the party challenging
its rightful existence, such as necessarily admit the fact of its incorporation ; as

for example by proving that such party has executed to the body which assumes
to act as a corporation the instrument sued on, in its corporate name, has taken
an instrument from it executed in its corporate name,** or has acted with respect

to it in such a manner as necessarily admits the rightfulness of its existence as a
corporation,* as by suffering himself to be elected and to act as its president, and
to sign the note which is the subject of the action as such president.** It may be
added that neither a corporation nor the persons claiming under it can object

that a copy of the certificate filed by its incorporators, pursuant to the governing
statute, to procure their incorporation, is not sufficient in form and contents,^ on
the principle that those who assert the powers of a corporation will not be heard
to deny that they are such.''^ This brings us to another important subdivision of

this subject.

N. Corporations by Estoppel— l. When Private Persons Estopped to Deny
Corporate Existence— a. General Statement of Doctrine. Although, as against

the state, a corporation cannot be created by the mere agreement, admission,

assent, or other act or omission of private persons, yet, as between themselves and
for the purposes of their own private litigations and contestations, they may, by
their agreements, their admissions, or their conduct, estop themselves from denyr
ing the fact of the existence of the corporation ; so that for the purpose of such

private litigations the body claiming to be a corporation and having a colorable

37. Knapp v. Strand, 4 Wash. 686, 30 412, 1 L. ed. 888, 26 Fed. Cas. No. 15,481, 1

Pac. 1063. Wash. 363.

38. Hanyman v. Roberts, 52 Md. 64; Pa- 41. Bon Aqua Imp. Co. v. Standard F.
cifie Pneumatic Gas Co. v. Wheelock, 80 Ins. Co., 34 W. Va. 764, 12 S. E. 771. See
N. Y. 278; Union Cent. L. Ins. Co. v. Pollard, also in^ra, I, N, 1.

94 Va. 146, 26 S. E. 421, 64 Am. St. Rep. 42. Williams v. Michigan Bank, 7 Wend.
715, 36 L. E. A. 271; U. S. v. Noelke, 1 Fed. (N. Y.) 539.

426, 17 Blatchf. 554. 43. Haynes v. Brown, 36 N. H. 545.

39. U. S. Rev. Stat. (1872), § 905. 44. Evans v. Lee, 11 Nev. 194.

40. State n. Carr, 5 N. H. 367. To same 45. Narragansett Bank v. Atlantic Silk

effect see U. S. v. Johns, 4 Ball. (U. S.) Co., 3 Mete. (Mass.) 282.
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existence as such becomes such to all intents and purposes as much as though it

were a corporation dejure.^

b. Persons Contracting or Dealing With Corporation as Such Estopped to

Deny Its Corporate Existence. A leading branch of the doctrine is that when-

ever a private person enters into a contract with a body purporting to be a cor-

poration, in which contract the body' is described by the corporate name which it

has assumed, such private person "solemnly admits the existence of the corporation

for the purposes of the suit brought to enforce the obligation, and in such an

action will not be permitted to plead n%l tiel corporation or otherwise to deny

the corporate existence of plaintiff.^^

46. See mfra, I, N, 1, b e* seq.

47. Alabama.— Greenville v. Greenville

Water Works Co., 125 Ala. 625, 27 So. 764
(city contracting by ordinance with water
company to pay rent for certain hydrants) ;

Snider v. Troy, 91 Ala. 224, 8 So. 658, 24
Am. St. Eep. 887, 11 L. R. A. 515; Mont-
gomery R. Co. V. Hurst, 9 Ala. 613.

Arkansas.— Searcy v. Yarnell, 47 Ark. 269,

1 S. W. 319; Gaines v. Mississippi Bank, 12

Ark. 769.

California.—Fresno Canal, etc., Co. v. War-
ner, 72 Cal. 379, 14 Pac. 37 ; Pacific Bank v.

De Ro, 37 Cal. 538.

Colorado.—Cripple Creek First Cong. Church
V. Grand Rapids School-Furniture Co., 15

Colo. App. 46, 60 Pac. 948, executing note to

corporation.
'

Connecticut.— West Winsted Sav. Bank,
etc., Assoc, i). Ford, 27 Conn. 282, 71 Am.
Dec. 66; Danbury, etc., R. Co. v. Wilson, 22
Conn. 435.

Dakota.— School Dist. No. 61 v. Alderson,

6 Dak. 145, 41 N. W. 466.

Georgia.— Torras v. Raeburn, 108 Ga. 345,

33 S. E. 989 ; Wood v. Coosa, etc., R. Co., 32

Ga. 273; Mitchell v. Rome R. Co., 17 Ga.
574.

Illinois.— Ramsey v. Peoria Mar., etc., Ins.

Co., 55 111. 311; Goodrich v. Reynolds, 31 111.

490, 83 Am. Dec. 240; Tarbell v. Page, 24
111. 46; Hamilton v. Carthage, 24 111. 22;
Rice V. Rock Island, etc., R. Co., 21 111. 93;
Mendota v. Thompson, 20 111. 197; Hargrave
V. State Bank, 1 111. 122; Forest Glen Brick,

etc., Co. V. Gade, 55 111. App. 181.

Indiana.— Bradford v. Frankfort, etc., R.
Co., 142 Ind. 383, 40 N. E. 741, 41 N. E. 819;
Brickley v. Edwards, 131 Ind. 3, 30 N. E.

708; Cravens v. Eagle Cotton Mills Co., 120
Ind. 6, 21 N. E. 981, 16 Am. St. Rep. 298;
Smelser v. Wayne, etc.. Turnpike Co., 82 Ind.

417; Jones i>. Kokomo Bldg. Assoc, 77 Ind.

340; Baker v. Neflf, 73 Ind. 68; Mullen v.

Beech Grove Driving Park, 64 Ind. 202 ; Ran-
som -B. Priam Lodge, 51 Ind. 60; McBroom
V. Lebanon, 31 Ind. 268; Williams v. Frank-
lin Tp. Academical Assoc, 26 Ind. 310; Bar-
tholomew County V. Bright, 18 Ind. 93;
Brownlee v. Ohio, etc., R. Co., 18 Ind. 68;
Meikel v. German Sav. Fund Soc, 16 Ind.

181; Hubbard v. Chappel, 14 Ind. 601; Blake
V. Holley, 14 Ind. 383; Jones v. Cincinnati
Type Foundry Co., 14 Ind. 89; Ft. Wayne,
etc.. Turnpike Co. v. Deam, 10 Ind. 563; En-
sey V. Cleveland, etc, R. Co., 10 Ind. 178;

Brookville, etc.. Turnpike Co. v. McCarty, 8

Ind. 392, 65 Am. Dec. 768; Ryan v. Van-
landingham, 7 Ind. 416 ; Judah v. American
Live Stock Ins. Co., 4 Ind. 333; John v.

Farmers', etc.. Bank, 2 Blackf. 367, 20 / m.
Dec 119.

Iowa.— Franklin v. Twogood, 18 Iowa 515.

Kentucky.— Henderson, etc, R. Co. v.

Leavell, 16 B. Mon. 358; Jones v. Tennessee
Bank, 8 B. Mon. 122, 46 Am. Dec. 540; Gal-
lipolis Bank v. Trimble, 6 B. Mon. 599;
Woodson V. Gallipolis Bank, 4 B. Mon. 203;
Hughes V. Somerset Bank, 5 Litt. 45.

Maryland.— Boyoe v. Methodist Episcoi)al
Church, 46 Md. 359.

Massachusetts.— Butchers', etc.. Bank v.

McDonald, 130 Mass. 264; Topping v. Bick-
ford, 4 Allen 120; Worcester Medical Inst.

V. Harding, 11 CUsh. 285; Case v. Benedict,
9 Cush. 540; Chester Glass Co. v. Dewey, 16
Mass. 94. 8 Am. Dec. 128.

Michigan.— Kalamazoo v. Kalamazoo Heat,
etc., Co., 124 Mich. 74, 82 N. W. 811; Swart-
wout V. Michigan Ajr Line R. Co., 24 Mich.
389; Owen v. Farmers' Bank, 2 Dougl. 134
note; Cahill v. Kalamazoo Mut. Ins. Co., 2
Dougl. 124, 43 Am. Dec. 457.

Minnesota.— Perine v. Grand Lodge A. 0.

U. W., 48 Minn. 82, 50 N. W. 1022.

Missouri.— Ragan v. JtcElroy, 98 Mo. 349,

7 S. W. 735; Studebaker Eros. Mfg. Co. v.

Montgomery, 74 Mo. 101; Board of Com'rs,
etc. V. Shields, 62 Mo. 247 ; National Ins. Co.
V. Bowman, 60 Mo. 252; Farmers', etc., Ins.

Co. V. Needles, 52 Mo. 17; Ohio, etc, R. Co.

V. McPherson, 35 Mo. 13, 26, 86 Am. Dec 128;
Kayser v. Bremer, 16 Mo. 88; Hamtramck v.

Edwardsville Bank, 2 Mo. 169 ; St. Louis Gas
Light Co. V. St. Louis, 11 Mo. App. 55; Real
Estate Sav. Inst. v. Fisher, 9 Mo. App. 593;
German Bank v. Stumpf, 6 Mo. App. 17;
Owens, etc., Mach. Co. v. Pierce, 5 Mo. App.
576.

Netraska.— Platte Valley Bank v. Hard-
ing, 1 Nebr. 461.

New Hampshire.— Low v. Connecticut, etc,
R. Co., 45 N. H. 370, 378 ; Troy Cong. Soc. v.

Perry, 6 N. H. 164, 25 Am. Dee. 455; State
V. Carr, 5 N. H. 367.

New Jersey.— Vanneman v. Young, 52
N. J. L. 403, 20 Atl. 53; Stout v. Zulick,
48 N. J. L. 599, 7 Atl. 362; Den v. Van
Houten, 10 N. J. L. 270.

New York.— Commercial Bank v. Pfeiffer,

108 N. Y. 242, 15 N. E. 311 ; Buffalo, etc., R.
Co. v. Gary, 26 N. Y. 75; Toledo Bank v.

[I. N, 1, b]
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e. Theory and Scope of Rule. One theory of the rule is that by entering
into a contract with the assumed corporation as such the contracting party admits
its existence and will not thereafter be permitted to change front and deny it.^

Another theory is that the contract with the corporation into which the litigant

has entered is prima facie evidence of the valid existence of tlie corporation so

far as he is concerned/' or of the existence of a charter and user thereunder.^
Therefore in a private litigation with an assumed corporation its legal existence

may be proved for the purpose of the litigation by showing that the objecting

party has dealt with it generally as a corporation.^' 'S.ov will a person so dealing

with a corporation be afterward heard to assert that by reason of some irregu-

larity in its organization it is a mere unincorporated voluntary association.'^ One
statement of the rule is that the person contracting with an association assuming
to be, and believed by the person to be, incorporated, and acting in a corporate

capacity, cannot, after having received the benefit of the contract, set up as a

defense to an action brought by the company or its assignee that the company
was not legally incorporated.'' Similarly it has been held that a person who has

International Bank, 21 N. Y. 542; Rock-
land, etc., F. Ins. Co. v. Bussey, 48 N. Y.
App. Div. 359, 63 N. Y. Suppl. 86 (policy-

holder in insurance company sued for an as-

. sessment, estopped to question regularity of

organization of company) ; Eagle Sav., etc.,

Co. V. Samuels, 43 N. Y. App. Div. 386, CO
N. Y. Suppl. 91 (mortgagor estopped in fore-

closure proceedings from setting up that the

plaintiff was not a corporation at the time
when he gave the mortgage) ; Loaners' Bank
V. Jacoby, 10 Hun 143; Kennedy v. Cotton,
28 Barb. 59; East River Bank v. Rogers, 7
Bosw. 493; Eaton v. Aspinwall, 6 Duer 176

[affirmed in 19 N. Y. 119] ; All Saints Church
V. Lovett, 1 Hall 191; Connecticut Bank v.

Smith, 17 How. Pr. 487; Dutchess Cotton
Manufactory v. Davis, 14 Johns. 238, 7 Am.
Dec. 459. The doctrine was denied in a
forcible opinion by Nelson, J., of the supreme
court of New York, in Welland Canal Co. 'O.

Hathaway, 8 Wend. 480, 24 Am. Dec. 51.

The case was that of a Canadian corpora-
tion, and there are indications here and there
in the opinion of that celehrated jurist that
he did not take kindly to the assertion of

rights or privileges in the courts of this coun-
try on behalf of British corporations or Brit-

ish subjects. Although his opinion is still

regarded as authority on the general law of

estoppel, it has been generally overruled in

respect to this particular question. See also

U. S. Bank v. Stearns, 15 Wend. 314; Wil-
liams V. Michigan Bank, 7 Wend. 539 [affirm-
ing 5 Wend. 478]. Nevertheless this doctrine
has been followed to some extent in siibse-

quent cases in the same state and elsewhere.
Buffalo, etc., R. Co. v. Cary, 26 N. Y. 75;
Loaners' Bank v. Jacoby, 10 Hun 143; De
Witt V. Hastings, 40 N. Y. Super. Ct. 463;
Caryl v. McElrath, 3 Sandf. 176; First Bap-
tist Soc. V. Rapalee, 16 Wend. 605.

Tslorih Carolina.— Tar River Nav. Co. v.

Neal, 10 N. C. 520.

Pennsylvania.— Hooven Mercantile Co. v.

Evans Min. Co., 193 Pa. St. 28, 44 Atl. 277
(creditor in winding-up proceeding cannot
impeach title to corporation for irregulari-

ties in organization) ; Cochran v. Arnold, 58
Pa. St. 399.

[I, N, 1. e]

Tennessee.— Tennessee Automatic Lighting
Co. V. Massey, (Ch. App. 1899) 56 S. W.
35.

Texas.— HoUoway v. Memphis, etc., R. Co.,

23 Tex. 465, 76 Am. Dec. 68 ; Alabama State
Bank v. Simonton, 2 Tex. 531.

Utah.— Jackson v. Crown Point Min. Co.,

21 Utah 1, 59 Pac. 238, 81 Am. St. Rep. 651;
McCord, etc., Mercantile Co. v. Glen, 6 Utah
139, 21 Pac. 500.

West Virginia.— Bon Aqua Imp. Co. v.

Standard F. Ins. Co., 34 W. Va. 764, 12 S. E.

771 ; Singer Mfg. Co. v. Bennett, 28 W. Va.
16.

Wisconsin.— Farmers', etc.. Bank v. De-
troit, etc., R. Co., 17 Wis. 372.

United States.— Chubb v. Upton, 95 U. S.

665, 24 L. ed. 523; Douglas County v. Bolles,

94 U. S. 104, 24 L. ed. 46; Sanger v. Upton,
91 U. S. 56, 23 L. ed. 220; Venner v. Farm-
ers' L. & T. Co., 90 Fed. 348, 33 C. C. A.
95; Automatic Phonograph Exhibition Co.
V. North American Phonograph Co., 45
Fed. 1.

See 12 Cent. Dig. tit. " Corporations," i 84.

48. Southern Bank v. Williams, 25 Ga.
534; Franz v. Teutonia Bldg. Assoc. No. 2,

24 Md. 259.

49. Brown v. Scottish American Mortg.
Co., 110 111. 235.

50. Montgomery R. Co. v. Hurst, 9 Ala.
513.

51. Circleville Bank v. Renick, 15 Ohio
322; Spahr v. Farmers' Bank, 94 Pa. St. 429.

Compare Freeland v. Pennsylvania Cent. Ins.

Co., 94 Pa. St. 504.

52. Lehman v. Warner, 61 Ala. 455 [re-

stated in Sherwood v. Alvis, 83 Ala. 115, 3

So. 307, 3 Am. St. Rep. 695] ; Tarbell v. Page,
24 111. 46.

One court has reduced the doctrine to the
statement that a third person dealing with
an assumed corporation is estopped by that
fact to deny its corporate existence, except
where there are no facts which make it le-

gally unjust to forbid such denial. Estey
Mfg. Co. V. Runnels, 55 Mich. 130, 20 N. W.
823.

53. Booske v. Gulf Ice Co., 24 Fla. 550,

5 So. 247.
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made a promissory note to a body claiming or purporting to be a corporation

cannot, in an action thereon, avoid the estoppel resulting from such admission of

the existence of the corporation at the time, by an answer alleging that when he
made the note he believed the payee was a corporation, but afterward discovered

that it was not.^

d. Necessity of Colorable Organization. It must be constantly kept in mind
that corporations cannot be created by mere private admissions and estoppels, but

there must be at least a colorable organization.^^ Some of the cases merely state

the fact, as shown by the evidence, of the de facto existence of the corporation

under a colorable organization, to strengthen the rule which raises the estoppel,^^

without implying that even a de facto organization is necessary to the rule.

Others distinctly imply that proof of a de facto organization is also necessary,

such as evidence of the proceedings in professed compliance with a law author-

izing the organization of the corporation and slight evidence of subsequent user."
" The distinction," says one court, " is between an entire absence of authority in

the organic law~ itself, and a failure to comply with some prerequisite which the

law has made a condition precedent to the exercise of corporate functions. In
the one case, there is a want of power to act ; in the other, only an abuse of

power conferred." ^ The rule has been said to be that one who contracts with a
corporation which has a de facto existence, that is to say, the reputation of being
a legal corporation, and which actually exercises, in the face of the state, the

franchises attributable to such corporations, is estopped from denying its exist-

ence as such when sued upon the contract.^'

e. Necessity of Law Under Which Corporation Might Exist. On a principle

already explained, this estoppel cannot operate to create a corporation, even for

the purpose of a private litigation, where there is no law under which such a cor-

poration could have been organized or, what is the same thing, where the law
under which it has been organized is unconstitutional and void— in other words
no law at all."*

f. Whether Fact That It Is a Corporation Should Be Stated in Contract.

Some courts have taken the view that in order to raise this estoppel by contract-

ing with the assumed corporation, the fact of its incorporation must be stated in

the contract.^* But the contrary and more general statement of the rule is that

54. Eansom v. Priam Lodge, 51 Ind. 60. assumed might lawfully be created) ; Mer-
55. Winget v. Quiney BIdg., etc., Assoc., chants', etc., Bank v. Stone, 38 Mich. 779

128 111. 67, 21 N. E. 12; Butchers', etc.. Bank (dissenting opinion of Marston, J.).

V. McDonald, 130 Mass. 264; White v. Ross, In Texas, after the statute permitting the

4 Abb. Dec. (N. Y.) 589. organization of mercantile corporations had
56. Providence F. & M. Ins. Co. v. Murphy, been repealed, it was held that no rule of

8 R. I. 131; National Mut. F. Ins. Co. v. Yeo- comity required the state to permit foreign

mans, 8 R. I. 25, 86 Am. Dee. 610; Douglas corporations of that character to do business

County V. Bolles, 94 U. S. 104, 24 L. ed. 46. therein, and consequently that a domestic

57. Merriman v. Magiveny, 12 Heisk. creditor who dealt with such a body as a cor-

(Tenn.) 494. poration did not thereby become estopped
58. Sherwood i". Alvis, 83 Ala. 115, 118, 3 from denying its corporate capacity, but might

So. 307, 3 Am. St. Rep. 695, opinion by Stone, hold its members liable as partners. Empire
C. J. Mills V. Alston Grocery Co., (Tex. App. 1891)

59. Central Agricultural, etc., Assoc, v. 15 S. W. 505, 12 L. R. A. 366 [affwming 15
Alabama Gold L. Ins. Co., 70 Ala. 120. iS. W. 200].

60. Snyder v. Studebaker, 19 Ind. 462, 81 61. Welland Canal Co. v. Hathaway, 8
Am. Dec. 415 {.overruling upon this point Wend.. (N. Y.) 480, 24 Am. Dec. 51; Wil-
Harriman v. Southam, 16 Ind. 190] ; Heaston liams v. Michigan Bank, 7 Wend. (N. Y.)
V. Cincinnati, etc., R. Co., 16 Ind. 275, 79 Am. 539; Holloway v. Memphis, etc., R. Co., 23
Dec. 430; Evansville, etc., R. Co. v. Evans- Tex. 465, 76 Am. Dec. 68.

ville, 15 Ind. 395; Brown v. Killian, 11 Ind. Thus the mere fact of indorsing a bill of

449; Eaton V. Walker, 76 Mich. 579, 43 N. W. exchange does not, it has been held, admit
638, 6 L. R. A. 102 (holding that even a that the bank which has drawn it is a eor-

de facto corporation cannot be created by poration. Hargrave v. State Bank, 1 111. 122.

estoppel where there is no law under which So the mere fact of mentioning a particu-

a corporation with the powers which it has lar bank as the place of payment of a note
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one who executes a written obligation to an obligee, by a name which imports
that it is a corporation, is by that fact estopped in an action thereon to deny the

corporate existence of the payee.*^

g. Estoppel to Set up Fpaudulent Organization. Creditors of a corporation

who have dealt with it knowing that it was fraudulently constituted, and share-

holders who have accepted the cnarter and assisted in putting it in operation, can-

not show in a suit by or against a corporation that the charter was obtained by
fraud.^ And generally one who has entered into a contract with a corporation is

estopped by his contract from setting up the fraudulent organization of the cor-

poration in defense to a suit brought by it against him.^
h. Estoppel to Set up Organization For Illegal Purpose. The rule of estoppel

under consideration extends so far as to prevent a party when sued by an assumed
corporation from setting up the evidence that plaintiff was illegally organized and
for an illegal purpose.^

i. Estoppel to Set up That Contract Sued on Was Ultra Vir'^s. A person
contracting with an ostensible corporation to do an act which is not prohibited by
law becomes ektopped in an action by the corporation to enforce the contract,

either to deny the existence of the corporation, or its power to enter into such a

contract.^

j. Cases to Which Rule of Estoppel Does Not Apply. This principle of

estoppel does not cut off the right of a creditor, where those who have professedly

organized a corporation have not filled up the joint stock or fund on the basis of

which the law authorizes them to commence business ; but where an innocent

person extends credit to them on the faith of their having complied with the law
and in ignorance of the fact that they have not, there is no sound principle that

will estop him from proceeding against the members of the pretended corpora-

tion as joint undertakers or partners." Nor does such an estoppel arise where the

recognition of the existence of the corporation is fraudulently procured for the

purpose of entrapping the party into an action upon which the recognition is

based.^ Estoppels injpais can only take place upon knowledge and a full under-

does not preclude the maker of the note from Co. v. Evansville, 15 Ind. 395 ; Hubbard v.

disputing the corporate existence of the bank. Chappel, 14 Ind. 601; Jones t>. Cincinnati
Hungerford Nat. Bank v. Van Nostrand, 106 Type Foundry Co., 14 Ind. 89 ; John v. Farm-
Mass. 559. ers', etc., Bank, 2 Plackf. 367, 20 Am. Dec.
That a trafSc agreement between two 119.

street railway companies by which one is re- Iowa.— Washington College v. Duke, 14

strained from competing with the other does Iowa 14.

not estop the latter to question the corporate Missouri.— Camp v. Byrne, 41 Mo. 525

;

existence of the former— such question not Hamtramck v. Edwardsville Bank, 2 Mo. 169.

arising out of the contract— see Wilmington "New Hampshire.—^Troy Cong. Soe. v. Perry,

City R. Co. V. Wilmington, etc., St. K. Co. 6 N. H. 164, 25 Am. Dec. 455.

(Del. 1900) 46 Atl. 12. New York.—All Saints Church v. Lovett,

62. U. S. Express Co. v. Bedbury, 34 111. 1 Hall 191.

459; Studebaker Bros. Mfg. Co. v, Montgom- PemiS3/J»on.to.—>- Cochran v. Arnold, 58 Pa.
ery, 74 Mo. 101 ; Barbaro v. Occidental Grove St. 399.

No. 16, 4 Mo. App. 429. So held where a 65. Lincoln Bldg. Assoc, v. Graham, 7

note was made payable to the order of " the Nebr. 173.

Missouri City Savings Bank." Much less can 66. Searcy v. Yarnell, 47 Ark. 269, 1 S. W.
it be reasoned that where the payee does, by 319; Oregonian R. Co. v. Oregon R., etc.,

the name by which it is described in the note, Co., 23 Fed. 232, 10 Sawy. 464.

bring a suit thereon and recover a judgment, 67. Guckert v. Hacke, 159 Pa. St. 303, 28
the judgment is void and not a lien upon Atl. 249, 34 Wkly. Notes Cas. (Pa.) 41, hold-

real estate. Stoutimore v. Clark, 70 Mo. 471. ing that this is especially so where the name
63. Bear-Camp-River-Co. v. Woodman, 2 which they have assumed does not necessarily

Me. 404; Charles River Bridge v. Warren import that they are a corporation, such as

Bridge, 7 Pick. (Mass.) 344; Smith v. Hei- the name Hughes & Gawthorp Co., and that

decker, 39 Mo. 157 ; Cochran v. Arnold, 58 Pa. the acceptance of a note from such a con-

st. 399. cern does not create an estoppel against a

64. Indiana.— Bartholomew County v. creditor from showing that it is not a cor-

Bright, 18 Ind. 93; Brownlee v. Ohio, etc., poration.

R. Co., 18 Ind. 68; Meikel v. German Sav. 68. Doyle v. Mizner, 40 Mich. 160, 42

Fund See, 16 Ind. 181; Evansville, etc., R. Mich. 332, 3 N. W. 968.
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standing of the facts. Silence without knowledge will not work an estoppel,

except where the circumstances are such that negligent ignorance is in law tanta-

mount to actual knowledge.*'

k. Operation of Rule as Against Shareholders and Members. "Within the
operation of this principle, one who has subscribed for shares in a corporation by
its corporate name, is, when sued to enforce his subscription, estopped from setting

up as a defense that plaintiEE has no corporate existence.'^ Afe we shall see,

estoppel also operates to prevent one who has participated in the organization of
a corporation from denying the validity of its corporate existence, or his relation

to it as a member or shareholder,'^ and this estoppel extends equally to its mem-
bers in any proceeding instituted to charge them with liability in respect of their

membership.''^ If beyond this it appears that the subscriber to the stock par-

ticipated in the organization of the corporation, as by attending and voting at an
election of directors,''^by serving as a trustee himself, or otherwise repeatedly

recognizing it as a corporation de facto^^ he will be estopped from disputing the

validity of its organization on grounds which we shall not turn aside to discuss

now, but which will be more fully considered hereafter.''

2. When Corporation Estopped to Deny Its Own Existence. The rule of estoppel

works both ways. A body which has held itself out as a corporation and which
has incurred obligations in a corporate name and character is, when proceeded
against by the obligee, estopped to deny the regularity of its organization '* or
otherwise to deny the validity of its corporate existence,"^ or to set up against

69. Frederick v. Missouri River, etc., R.
Co., 82 Mo. 402; Spurlock v. Sproule, 72 Mo.
503; Evans v. Snyder, 64 Mo. 516. See for

an illustration of this Eaton v. Walker, 76
Mieh. 579, 43 N. W. 638, 6 L. E. A.
102.

Total denial of principle.— The principle

that a party can be estopped by his conduct
from showing that a pretended corporation is

not such de j-ure was denied in toto in Boyce
V. Methodist Episcopal Church, 46 Md.
359.

70. Illinois.— The Joliet v. Frances, 85 111.

App. 243.

Indiana.— Ft. Wayne, etc.. Turnpike Co. v.

Beam, 10 Ind. 563; Ensey v. Cleveland, etc.,

R. Co., 10 Ind. 178; Stoops ». Greensburgh,
etc., Plank Road Co., 10 Ind. 47.

Massachusetts.— Chester Glass Co. v.

Dewey, 16 Mass. 94, 8 Am. Dec. 128.

Missouri.— Ohio, etc., R. Co. v. McPherson,
35 Mo. 13, 86 Am. Dec. 128.

New York.— Dutchess Cotton Manufactory
V. Davis, 14 Johns. 238, 7 Am. Dee. 459.

71. Swartwout v. Michigan Air Line R.
Co., 24 Mich. 389; Lssipee Hosiery, etc., Mfg.
Co. V. Canney, 54 N. H. 295.

72. Swartwout v. Michigan Air Line R.
Co., 24 Mieh. 389; Ossipee Hosiery, etc., Mfg.

Co. V. Canney, 54 N. H. 295. See also infra,

VI, P, 6, a, (I), (D).

73. Henderson, etc., R. Co. v. Leavell, 16

B. Mon. (Ky.) 358.

74. Hunt V. Kansas, etc., Bridge Co., 11

Kan. 412; Plicenix Warehousing Co. v. Badger,
67 N. Y. 294.

75. See infra, VI, P, 6, e.

76. Southern Bank v. Williams, 25 Ga.
534; Dooley v. Cheshire Glass Co., 15 Gray
(Mass.) 494. ,

77. Alalama.— McCullough v. Talladega
Ins. Co., 46 Ala. 376.

Dela/wa/re.— Brady v. Delaware Mut. L.

Ins. Co., 2 Pennew. 237, 45 Atl. 345.

Illinois.— U. S. Express Co. v. Bedbury, 34
111. 459.

Indiana.— Adams Express Co. v. Hill, 43
Ind. 157; Ewing v. Robeson, 15 Ind. 26.

Michigan.— Ten Eyck v. Pontiac, etc., R.
Co., 74 Mich. '226, 41 N. W. 905, 16 Am. St.

Rep. 633, 3 L. E. A. 378.

Minnesota.—Scheufler v. Grand Lodge A. O.

U. W., 45 Minn. 256, 47 N. W. 799; Jewell v.

Grand Lodge A. 0. U. W., 41 Minn. 405, 43
N. W. 88.

Missouri.— Knapp, etc., Co. v. Joy, 9 Mo.
App. 575.

New York.— Abbott v. Aspinwall, 26 Barb.

202; De Witt v. Hastings, 40 N. Y. Super.
Ct. 463.

North Garolina.— Rush v. Halcyon Steam-
boat Co., 84 N. C. 702.

Ohio.— Callender v. Painesville, etc., R.
Co., 11 Ohio St. 516.

tftah.— Liter v. Ozokerite Min. Co., 7 Utah
487, 27 Pac. 690.

Vermont.— Stone v. East Berkshire Cong.
Soc, 14 Vt. 86.

See 12 Cent. Dig. tit. " Corporations," § 94.

That the execution of an obligation in a
corporate name is such an admission of in-

corporation as dispenses with the necessity

of proving the fact on the part of the obligee

see Real Estate Sav. Inst. v. Fisher, 9 Mo.
App. 593.

Untenable view that the fact that a body
has held itself out as a corporation and
treated with plaintiff as such does not estop
it, as against him, from denying its liability

as a corporation, where there is ' a statute
which expressly prescribes certain acts to be
done in order to constitute a corporation,
and those acts had not been done see Boyce
V. Methodist Episcopal Church, 46 Md. 359.
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itself some fact whicli might warrant a judicial decree forfeiting its charter.'' So
a corporation may be, for the purposes of a particular action in which it is

impleaded, estopped from denying the corporate name and character in which it

is sued, by appearing and pleading to the merits in any form '' or by executing in

that name an appeal-bond.^

3. Exception Where Corporation Has Expired by Lapse of Time. There is much
judicial authority for the proposition that where a corporation is brought to an
end by lapse of time, that is, by the expiration of the distinct limitation of its life

in its charter,, any further exercise of its corporate powers may be questioned

collaterally.'y The governing principle here is that upon the expiration of the

term limited by the charter for the existence of the corporation its dissolution is

complete. " The dissolution in such a case," it has been said, " is declared by the

act of the Legislature itself. The limited time of existence has expired and no
judicial determination of that fact is requisite. The corporation is defacto dead." ^

In line with this view it is held that the estoppel already spoken of does not

extend so far as to preclude a party from showing that since the contract with
the corporation was entered into it has ceased to exist.'' As hereafter more fully

ehown,** when a corporation expires by limitation of time or is judicially dissolved

it can no longer prosecute or defend an action, in the absence of some saving

provision in its governing statute. An action can no more be prosecuted against

a dead corporation than against a dead man.'' In such a case the opposing party
suggests the death of the corporation, and upon the fact being admitted or proved
the suit abates,'* just as an action for an injury to the person abates on suggestion

of the death of defendant, unless there is a saving statute allowing it to be revived

against his legal representative." The estoppel already spoken of relates there-

fore only to the time of entering into the contract with the corporation, and does

not involve an admission at the date of the action that there cannot be or has not
been a dissolution of it." Carrying this view still further, it has been held that

if the corporate existence has been terminated by an act of forfeiture or other-

wise before the commencement of the suit, the facts producing this result

may be specially set forth by plea," in order that the court may judge whether

78. Hughes v. Somerset Bank, 5 Litt. 88. Vernon Soc. v. Hills, 6 Cow. (N. Y.)
(Ky.) 45. See also Searsburgh Turnpike Co. 23, 16 Am. Dec. 429.
V. Cutler, 6 Vt. 315. 89. Jones v. Tennessee Bank, 8 B. Mon.

79. See infra, XXII, D, 2, e. (Ky.) 122, 46 Am. Dec. 540.
80. East Tennessee, etc., R. Co. v. Evans, Applying this doctrine, we find a ruling

6 Heisk. (Tenn.) 607. to the efiFect that a shareholder who, after

81. Wilson t). Tesson, 12 Ind. 285 (per Per- the expiration of the charter of a corpora-
kins, J. ) ; Morgan v. Lawreneeburg Ins. Co., 3 tion, has sold land belonging to it, as if

Ind. 285 (per Blackford, J.) ; Grand Kapids recognizing its continued existence, is not
Bridge Co. v. Prange, 35 Mich. 400, 24 Am. thereby estopped to set up such expiration in
Rep. 585 ; People v. Manhattan Co., 9 Wend. defense of an action for the proceeds, brought
(N. Y.) 351 (per Southerland, J.) ; Dobson «. in the name of the corporation. Krutz v.

Simonton, 86 N. C. 492. Paola Town Co., 20 Kan. 397.

83. Sturges v. Vanderbilt, 73 N. Y. 384, On the other hand it has been ruled in

390, per Rapallo, J. See also U. S. Bank v. Missouri that the question whether the char-
McLaughlin, 2 Fed. Cas. No. 928, 2 Cranch ter of a corporation has expired by limita-

C. C. 20. tion of time can be adjudicated only in a di-

83. Ft. Wayne, etc.. Turnpike Co. v. Deam, rect proceeding by the state, that such a
10 Ind. 563; Ensey v. Cleveland, etc., R. Co., defense cannot be set up collaterally in an
10 Ind. 178. action by the corporation. St. Louis Gas

84. See infra, VIII, P, 3, a ei seq. Light Co. v. St. Louis, 84 Mo. 202 [affirming
85. Pomeroy v. Indiana Bank, 1 Wall. 11 Mo. App. 55]. And in West Virginia a

(U. S.) 23, 17 L. ed. 500; Mumma v. Potomac private business corporation, duly organized
Co., 8 Pet. (U. S.) 281, 8 L. ed. 945 (opinion imder the laws of that state, which failed
by Story, J. )

.

to wind up its business when its charter ex-
86. Terry «. Bank of Americus, 77 Ga. pired, but continued in its charter name to

528, 7 S. E. 154. carry on its corporate business, might be
87. See Galliopolis Bank v. Trimble, 6 sued in its corporate name for a tort com-

B. Mon. (Ky.) 599. See also Abatement and mitted by it after its charter had expired.
Revival, 1 Cyc. 47. Miller v. Newburg Orrel Coal Co., 31 W. Va.
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they have this effect. But this question of pleading is reserved for future

-consideration.^

0. Irregular and De Faeto Corporations— l. Presumption of Rightfulness

OF Corporate Existence From Fact of Exercising Corporate Powers— a. State-

ment of Doctrine. Where the question arises merely between the body which
assumes to be and to act as a corporation and a third person ; in other words,

when it arises collaterally, and not when it arises between the state and the

assumed corporation or the persons composing it, the rightfulness of the existence

of the corporation is supported by the general presumption of right-acting,

under the operation of which, where persons come publicly as oflScers of a cor-

poration possessing given powers, they are presumed to be rightfully in office,

.and it is assumed that all steps necessary to enable the corporation to act as an
artificial body and to exercise such powers have been taken.'^ The sovereign

alone has the right to complain ; for, if it is an usurpation it is upon his rights

alone, and not upon the rights of particular individuals ; and his acquiescence is

xjonsequently evidence that all necessary conditions precedent to the lawful exer-

•cise of those rights have been performed."^ Under this rule, as has been seen,''

the existence of a charter will be presumed from the long existence of the body
acting in the character of a corporation, and from the long continued user of

privileges which apply exclusively to corporations, acquiesced in by the state.**

Even the state may be precluded by lapse of time from questioning the validity

of the organization of a corporation.^ The rule acquires greater force where
private rights have been acquired on the good faith of the body Toeing rightfully

a corporation, which rights would be disturbed by declaring it to be otherwise.'^

It is in conformity with, and for the purpose of satisfying, the principle that a

corporation ma^ exist by prescription, although those in the exercise of the cor-

porate powers cannot produce a charter, but, assuming that they have been long
in the exclusive, continued, and unchanged possession of those powers, the right-

fulness of their exercise of them is supported by the presumption of a grant."

In such a case the law presumes that all merely formal requisites to the due
creation of the body as a corporation have been complied with.^

836, 8 S. E. 600, 13 Am. St. Eep. 903. If after a lapse of eight or nine years) ; West
the fact that the expiration of the charter is Manayunk Gas Light Co. v. New Gas Light
not suggested by the opposing party, the sug- Co., 21 Pa. Co. Ct. 369 (charter not declared
geation may be made by the attorney who has void in a collateral proceeding after a lapse
represented the corporation in the litigation. of twenty years because of defects and ir-

Foster v. Essex Bank, 16 Mass. 245, 8 Am. regularities in the application for the char-
Dec. 135; Greeley v. Smith, 10 Fed. Cas. ter, to which no objection was made at the

No. 5,748, 3 Story 657. There is author- time).

ity to the effect that the fact that the The rule was applied where the trustees of

corporation has ceased to exist prior to the ^ church corporation had acted in their as-

commencement of the suit may be pleaded in sumed corporate name and character for

abatement, although not in bar. Meikel v. nearly twenty-five years. White v. State, 69
German Sav. Fund Soc, 16 Ind. 181; Dental Ind. 273.

Vulcanite Co. v. Wetherbee, 7 Fed. Cas. No. 96. Hager's-Town Turnpike Co. v. Creeger,

3,810, 2 Cliff. 555, 3 Fish. Pat. Cas. 87. 5 Harr. h J. (Md.) 122, 9 Am. Dec. 495.

90. See infra, XXII, D, 2, e. ?oT''oT a^^^™-^' ^\\^- S"'
''• ^'P*??' ^ -^^

o, c, , I -D Vi rr- 4. e Ai 787, 39 Am. Dec. 344; Greene v. Dennis, 6

7R7 ".Q A 't,
''',?^- ^"^ "• P ""' ^ ^ *• Conn. 293, 16 Am. Dec. 58.

oo A7i™\- "'i -E, r. T 1, i »/.
9''- Blackston v. Martin, Latch. 112.

92. Atlan^c etc R. Co. r) Johnston, 70 gg. aU Saints Church v. Lovett, 1 Hall
JV. C. 348; Wilmington, etc., K. Co. v. Saun- r^ y ) 191

T^\^tl- ?8 ''^\^'^l^f'^l^ 2^^^
^''''^l^i! ^a="« of Pl«a^i"g t'^e prescriptive right

Tnr P^t/W!! P; ^; tj «'i*?n M r^foM^""' t° ^« a corporation at common law see RexTar Eiver Nav. Co. v. Neal, 10 N. C. 520.
^_ Beardwell, 2 Keb. 52.

93. See myra, I, M, 4. Due incorporation presumed.— Where it
94. Selma, etc., R. Co. v. Tipton, 5 Ala. was proved that, although no record of the

787, 39 Am. Dec. 344 ; Greene v. Dennis, 6 organization of a school-district could be pro-
Conn. 293, 16 Am. Dec. 58. duced, yet that the trustees of the district

95. State v. Bailey, 19 Ind. 452 (,judg- and their predecessors, by the same name and
ment of ouster refused against a railroad title, had exercised their corporate functions
eompany on account of defective organization during forty years without objection, the due
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b. Illustration of Doctrine. The usual presumption in favor of right-acting,
which attends olficial action, operates with the same force where the validity of
the organization of the corporation is questioned collaterally so as to lead to the
conclusion that the corporation was legally organized, where there is no alle-

gation to the contrary, and where it affirmatively appears that two of the three
persons named in the certificate of incorporation as trustees for the first year were
shareholders, and it does not appear that the third was not.'' But it has been
held that the mere fact that a company has a president, secretary, or treasurer

does not raise a presumption of its incorporation, because voluntary associations

may, and constantly do, act through the agency of such officers.* Froof by any
appropriate mode that the corporation has commenced business, coupled wim the
production of a duly authenticated copy of its charter, is sufficient, prima facie
at least, to show that the conditions on which the charter was to become operative
have been performed.'

2. Distinction Between Corporation De Jure and Corporation De Facto—
a. General Statement of Doctrine. A corporation de jure is said to be one
whose right to exercise a corporate function would prove invulnerable if assailed

by the state in a quo warranto proceeding.' An intended corporation cannot
become such dejure where an essential step required by statute to be taken as a

prerequisite to incorporation is omitted entirely, as a failure to file articles of

incorporation,* or filing them in the wrong county.' The definition given by
Selden, J., of a corporation defacto was this :

" 1. The existence of a charter, or

some law under which a corporation with the powers assumed might lawfully be
created ; and 2. A user by the party to the suit, of the rights claimed to be conferred

by such charter or law." ' It is perceived that under this statement of doctrine

if a collection of men assume merely to use corporate powers, which they might
have acquired by complying with the law, that is, assume merely to call them-
selves a corporation and to act as such, this makes them such as to all persons

save the state. It has been pointed out that this statement is defective in that it

leaves out of view any attempt to organize a corporation under a charter or an
enabling statute.' We must, then, reform the above definition so as to make it

incorporation and organization of the dis- 1. Cunyus v. Guenther, 96 Ala. 564, 11

triet were presumed. Kobie v. Sedgwick, 35 So. 649; Clark v. Jones, 87 Ala. 474, 6 So.

Barb. (N. Y.) 319. 362.

The effect of prescriptive proof of the ex- 3. Lucas v. Georgia Bank, 2 Stew. (Ala.)

istence of a corporation of a particular kind 147; Judah v. American Live Stock Ins. Co.,

is to establish the conclusion that the body 4 Ind. 333; Dunning v. New Albany, etc., R.
possesses all the powers usually given by Co., 2 Ind. 437; Swartwout v. Michigan Air
law to such corporations. Robie v. Sedgwick, Line R. Co., 24 Mich. 389; All Saints Church
35 Barb. (N. Y.) 319. But in general, in v. Lovett, 1 Hall (N. Y.) 191.

order to give rise to this presumption, the 3. Capps v. Hastings Prospecting Co., 40
acts appealed to must be such as only a Nebr. 470, 58 N. W. 956, 42 Am. St. Rep.
corporation could rightfully perform. Kirk- 677, 24 L. R. A. 259.

Patrick v. Keota United Presb. Church, 63 4. Capps v. Hastings Prospecting Co., 40
Iowa 372, 19 N. W. 272. See for example Nebr. 470, 58 N. W. 956, 42 Am. St. Rep. 677,

Greene v. Dennis, 6 Conn. 293, 16 Am. Dec. 24 L. R. A. 259.

58, Quaker community. 5. Martin v. Deetz, 102 Cal. 55, 36 Pac.

No presumption of incorporation arises from 368, 41 Am. St. Rep. 151.

the fact that the business was transacted by 6. Methodist Episcopal Union Church v.

a body having a president and secretary. Pickett, 19 N. Y. 482, 485 [criticized in Finne-

Clark V. Jones, 87 Ala. 474, 6 So. 362. gan v. Noerenberg, 52 Minn. 239, 53 N. W.
An unincorporated bank exclusively owned 1150, 38 Am. St. Rep. 552, 18 L. R. A. 778].

by one person is not a corporation de facto, Compare East Norway Lake Church v. Froslie,

although the business was conducted by a 37 Minn. 447, 35 N. W. 260 (where the New
president and cashier. Longfellow v. Bar- York definition is seemingly adopted) ; Gibbs'

nard, 59 Nebr. 455, 81 N. W. 307 [affirming Estate, 157 Pa. St. 59, 27 All. 383, 33 Wkly.
58 Nebr. 612, 79 N. W. 255, 76 Am. St. Rep. Notes Cas. (Pa.) 120, 22 L. R. A. 276.

117]. 7. Finnegan i.'. Noerenberg, 52 Minn. 239,
99. Welch V. Importers', etc., Nat. Bank, 53 N. W. 1150, 38 Am. St. Rep. 552, 18

122 N. Y. 177, 25 N. E. 269, 33 N. Y. St. L. R. A. 778.

452. It has been held that if there has been no

[I, 0, 1, b]



CORPORATIONS [10 Cyc] 253

say that a corporation defacto exists when there is : (1) A charter or statute under
which a corporation with the powers assumed might have bieen organized.^ (2) A
honajide attempt to organize a corporation under such a charter or statute. (3) An
actual user of the corporate powers or some of them which might have been
rightfully used by such an organization.' Such being the proper conception of a

corporation defacto it follows that a substantial compliance with the law in

effecting a corporate organization is not necessary to constitute the body and cor-

poration defacto, because that makes it a corporation dejure}'^

b. Expressions and Explanations of Doctrine. It is frequently said that in

controversies between citizens generally and a corporation, the existence of the

latter, when put in issue, is established by showing a corporation de factoP- By
this it is not to be understood that evidence of user alone will be conclusive of

the question of corporate existence. Otherwise, as just suggested, corporations

might spring into existence without any warrant of law. " The least proof which
has been held sufficient," said Savage, C. J., "is the production of an exemplifi-

cation of the act incorporating the plaintiffs, and evidence of user, under their

charter." ^ It has been said by an eminent writer, in explanation of this principle,

that if it appear to be acting under color of law, and is recognized by the state as

such, such a question should be raised by the state itself, by quo warranto or

other direct proceeding. And the rule would not be different if the constitution

itself prescribed the manner of incorporation. Even in such a case proof that

the corporation was acting as such under legislative sanction would be sufficient

evidence of right, except as against the state ; and private parties could not enter

upon any question of irregularity.*^ This doctrine has met with frequent judicial

approval." Subject to the above principles the rule under consideration validates

attempt to oiganize, under some law before
the parties assume to act as a corporation,

the concern is not even a de facto corpora-
tion, but a sham and fraud, and all connected
with it will be held liable as copartners, and
not as members of a corporation. Bradley
Fertilizer Co. v. South Pub. Co., 4 Misc.
(N. Y.) 172, 23 N. Y. Suppl. 675, 53 N. Y.
St. 214 Ireversing 1 Misc. (N. Y.) 512, 21
N. Y. Suppl. 472, 49 N. Y. St. 924]. On
the contrary, the doctrine that mere user of
corporate powers makes the usurping body a
corporation de foMto was thus expressed by
Mr. tr. S. Circuit Judge Taft: "When per-

sons assume to act as a body, and are per-
mitted by acquiescence of the public and the
state to act, as if they were legally a par-
ticular kind of corporation, for the organi-
zation, existence, and continuance of which
there is express recognition by general law,
such body of persons is a corporation de facto,
although the particular persons thus exer-
cising the franchise of being a corporation
may have been ineligible and incapacitated
by the law to do so." Continental Trust Co.
r>. Toledo, etc., E. Co., 82 Fed. 642, 650. This
inaccurate definition was not called for, be-
cause the parties making the objection were
estopped from making it, by reason of having
dealt with the corporation as such. See 1

Thompson Corp. § 518; 6 Thompson Corp.
§§ 7647, 7658.

8. That there can be no de facto coipora-
tions in the absence of a statute authorizing
the organization of a de jure corporation see
Duke V. Taylor, 37 Fla. 64, 19 So. 172, 53 Am.
St. Eep. 232, 31 L. R. A. 484; Hanstein v.

Johnson, 112 N. C. 253, 17 S. E. 155; Guthrie
V. Territory, 1 Okla. 188, 31 Pac. 190, 21
L. R. A. 841. Compare Bain v. Clinton Loan
Assoc, 112 N. C. 248, 17 S. E. 154. That no
corporation de facto can be eflfected by an at-

tempted consolidation where there is no law
permitting a consolidation see American L.

& T. Co. V. Minnesota, etc., R. Co., 157 111.

641, 42 N. E. 153. For the same doctrine ap-

plied to a public office see Norton v. Shelby
County, 118 U. S. 425, 6 S. Ct. 1121, 30
L. ed. 178.

9. This definition, in the author's language,
is in substance the definition given in Fin-
negan v. Noerenberg, 52 Minn. 239, 53 N. W.
1150, 38 Am. St. Rep. 552, 18 L. R. A. 778;
and in Gibbs' Estate, 157 Pa. St. 59, 27 Atl.

383, 33 Wkly. Notes Cas. (Pa.) 120, 22
L. R. A. 276.

10. Finnegan v. Noerenberg, 52 Minn. 239,
53 N. W. 1150, 38 Am. St. Rep. 552, 18

L. R. A. 778.

11. McAuley v. Columbia, etc., R. Co., 83
111. 348; Reisner v. Strong, 24 Kan. 410;
Wilcox V. Toledo, etc., R. Co., 43 Mich. 584,
5 N. W. 1003; Swartwout v. Michigan Air
Line R. Co., 24 Mich. 389.

12. U. S. Bank v. Stearns, 15 Wend.
(N. Y.) 314, 315. See also Heaston v. Cin-
cinnati, etc., R. Co., 16 Ind. 275, 79 Am.
Dee. 430; Methodist Episcopal Union Church
V. Pickett, 19 N. Y. 482; Searsburgh Turnpike
Co. V. Cutler, 6 Vt. 315.

13. Cooley Const. Lim. 254.
14. Board of Com'rs, etc. v. Shields, 62

Mo. 247.
The rule applies to religious societies as
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irregularities in the organization of corporations except when questioned by the
state in a proceeding in the nature of a quo warranto^''

e. Exceptions to, and Qualifications of. Doctrine. Further possible excep-
tions exist in cases where the particular thing which the associates have failed to

do is made by the governing statute a condition precedent to the coming into

existence of the corporation ;
*° or where a pretending corporate body are suing-

to secure rights which can inhere in them only provided they are a corporation,

as in a case where such a body attempts to enforce the right to take tolls," or to

assess the owners of land for work undertaken by an assumed gravel-road com-
pany ;

'^ or in case of a railroad company which occupied the streets of a town
with its tracks ; " or to condemn land for private uses.* Always keeping in

mind the principle that the corporation was one which might lawfully exist if it

had been regularly organized,''^ it makes a Tiona fide attempt to organize and a
compliance with the governing statute all that is necessary to establish the right-

ful existence of a corporation as between the corporation and all persons other

than the state under whose laws it assumes to be incorporated.^^

well as to others. Vernon Soc. v. Hills, 6

Cow. (N. Y.) 23, 16 Am. Deo. 429.

Rule under civil code of California.— The
rule is substantially the same under the civil

code of California which declares that " the

due incorporation of a company claiming in

good faith to be a corporation" and doing
business as such, shall not be inquired into

collaterally, in any private suit to which such
d,e facto corporation may be a party. See
Pacific Bank v. De Eo, 37 Cal. 638.

15. Illinois.— Baker v. Backus, 32 111. 79;
Tarbell v. Page, 24 111. 46.

Maryland.— Lord v. Essex Bldg. Assoc.

No. 4, 37 Md. 320.

Minnesota.— East Norway Lake Church v.

Froislie, 37 Minn. 447, 35 N. W. 260.

New Hampshire.— Ossipee Mfg. Co. v. Can-
ney, 54 N. H. 295.

New York.— Childs v. Smith, 46 N. Y. 34.

16. Boyce v. Methodist Episcopal Church,
46 Md. 359; Lord v. Essex Bldg. Assoc. No.

4, 37 Md. 320.

17. Grand Eapids Bridge Co. v. Prange,
35 Mich. 400, 24 Am. Rep. 585.

18. Piper v. Rhodes, 30 Ind. 309.

19. New York Cable Co. v. New York, 104
N. Y. 1, 10 N. E. 332.

20. Atkinson v. Marietta, etc., R. Co., 15

Ohio St. 21; Atlantic, etc., R. Co. v. Sulli-

vant, 5 Ohio St. 276.

21. Alaiama.— Bihh 13. Hall, 101 Ala. 79,

14 So. 98; Central Agricultural, etc., Assoc.

V. Alabama Gold L. Ins. Co., 70 Ala. 120.

California.— Rondell v. Fay, 32 Cal. 354.

Illinois.— Cincinnati, etc., E. Co. v. Dan-
ville, etc., R. Co., 75 111. 113; Thompson v.

Candor, 60 111. 244; Baker v. Backus, 32 111.

79; Tarbell v. Page, 24 111. 46; The Joliet

V. Frances, 85 111. App. 243 (final certificate

not recorded, but associates do business as a
corporation for more than five years) ; Ed-
wards V. Cleveland Dryer Co., 83 111. App.
643 (honest attempt to organize; had trans-

acted business for years— not liable as part-
ners).

Indiana.— Doty v. Patterson, 155 Ind. 60,

56 N. E. 668; Williams v. Citizens' R. Co.,

130 Ind. 71, 29 N. E. 408, 30 Am. St. Rep.
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201, 15 L. R. A. 64; Crowder v. Sullivan, 128

Ind. 486, 28 N. E. 94, 13 L. R. A. 647 ; Hassel-

man v. U. S. Mortgage Co., 97 Ind. 365 ; Wil-

liamson V. Kokomo Bldg., etc., Assoc, 89 Ind.

389 (and cases cited) ; Baker v. Neflf, 73 Ind.

68.

Michigam.— Swartwout v. Michigan Air
Line R. Co., 24 Mich. 389.

Minnesota.— Johnson v. Okerstrom, 70'

Minn. 303, 73 N. W. 147 ; Finnegan v. Noeren-

berg, 52 Minn. 239, '53 N. W. 1150, 38 Am.
St. Rep. 552, 18 L. R. A. 778.

New York.— Buffalo, etc., R. Co. v. Cary,

26 N. Y. 75; De Witt v. Hastings, 40 N. Y.

Super. Ct. 463 (irregularity of filing certifi-

cate of incorporation).
Teimessee.— Tennessee Automatic Ligliting

Co. u. Massey, (Ch. App. 1899) 56 S. W. 35.

Utah.— Marsh v. Mathias, 19 Utah 350, 56
Pac. 1074.

Wisconsin.— Franke v. Mann, 106 Wis.

118, 81 N. W. 1014, 48 L. R. A. 856 (articles

of incorporation not properly acknowledged,
corporation nevertheless capable of suing to
prevent certain members from perverting the

use of its property) ; Slocum v. Head, 105

Wis. 431, 81 N. W. 673, 50 L. R. A. 324 (al-

though original articles of incorporation re-

corded in lieu of a verified copy thereof as
required by the governing statute ) . Com-
pare Bergeron v. Hobbs, 96 Wis. 641, 71
N. W. 1056, 65 Am. St. Rep. 85.

It validates for instance such irregularities

as failure to file a duplicate of the certificate

of incorporation in the county where the
operations of the company are to be carried
on. Humphreys v. Mooney, 5 Colo. '282.

It cures the mistake of failing to adopt
articles of incorporation until after all the
shares have been subscribed and the business
of the corporation begun. Heald v. Owen, 79
Iowa '23, 44 N. W. 210.

22. Spring Valley Water Works v. San
Francisco, 22 Oal. 434; Mokelumne Hill
Canal, etc., Co. v. Woodbury, 14 Cal. 424, 73
Am. Dec. 658; Marsh v. Astoria Lodge No.
112, I. 0. 0. F., 27 111. 421; Baker v. Neff, 73
Ind. 68; Methodist Episcopal Union Church
V. Pickett, 19 N. Y. 482.
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d. Necessity of Law Under Which Corporation Might Rightfully Exist. As
stated in the next preceding paragraph, the rule of law which militates against

defacto corporations when their existence is assailed collaterally extends only to

those cases where there is a law under which the corporation might exist. If

there is no law under which it might exist, its non-existence may be set up even

in a collateral proceeding,''' and the rule is the same where there is only an

Whether failure to perform conditions pre-

cedent can he shown collaterally.— There is

some early and discredited authority to the
effect that, where under the charter or gov-
erning statute the hody does not acquire cor-

porate powers until certain acts have been
performed which the statute makes conditions
precedent to the coming into existence of the
corporation, the failure to perform those
acts may be shown even in a collateral pro-

ceeding. Lucas V. Georgia Bank, 2 Stew.
(Ala.) 147; Mokelumne Canal, etc., Co. v.

Woodbury, 14 Cal. 424, 73 Am. Dec. 658;
Southbold V. Horton, 6 Hill (N. Y.) 501;
U. S. Bank v. Stearns, 15 Wend. (N. Y.) 314;
New York Fire Dept. v. Kip, 10 Wend. (N. Y.)

266; Utica Ins. Co. v. Cadwell, 3 Wend.
(N. Y.) 296; Utica Ins. Co. v. Tilman, 1

Wend. (N. Y.) 555; Wood i). Jefferson County
Bank, 9 Cow. (N. Y.) 194; Auburn Bank v.

Aikin, 18 Johns. (N. Y.) 137; Guckert v.

Hacke, 159 Pa. St. 303, 28 Atl. 249, 34 Wkly.
Notes Cas. (Pa.) 41 [citing Smith v. War-
den, 86 Mo. 382; Abbott v. Omaha Smelting,
etc., Co., 4 Nebr. 416; Childs v. Smith, 35
Barb. (N. Y.) 45], in which last case it is

said to have been uniformly held in Pennsyl-
vania that the requirements as to filing char-
ters are Imperative, and where Sterrett, J.,

in giving the opinion of the court, undertook
to epitomize the law of that state upon the
subject. So in West Virginia, if the statutory

provision requiring the preliminary agree-
ment for the formation of a corporation to be
acknowledged before the certificate of incorpo-
ration is issued be not satisfied, the body does
not acquire a corporate existence and sub-

scriptions are not binding. W. Va. Code,
c. 54, § 6; Greenbrier Industrial Exposition
V. Eodes, 37 W. Va. 738, 17 S. E. 305. More-
over a fundamental variance between the cer-

tificate of incorporation and such prelimi-

nary agreement relieves from their con-

trad; those who have subscribed for their

shares on the faith of the preliminary
agreement. Greenbrier Industrial Exposi-
tion V. Rodes, 37 W. Va. 738, 17 S. E.
305 On the same principle a failure to
record the certificate of incorporation " in the
office for the recording of deeds, in and for
the county where the chief operations are to
be carried on," in compliance with the stat-

ute of Pennsylvania, will render the incorpo-

rators liable to persons w'ho deal with the
body without knowledge of the attempted in-

corporation. Guckert v. Hacke, 159 Pa. St.

303, 306, 28 Atl. 249, 34 Wkly. Notes Cas.

(Pa.) 41. Long-continued user, however, has
great weight in support of the presumption
that such conditions precedent have been

performed. Dunning v. New Albany, etc.,

R. Co., 2 Ind. 437; All Saints Church v.

Lovett, 1 Hall (N. Y.) 191. In pursuing this

inquiry the courts usually hold that it is

unnecessary to prove that the body have com-
plied with those statutory requisitions, which
are not in terms, or by necessary or reason-

able implication, made conditions precedent
to their existence or capacity to do particu-

lar acts. Narragansett Bank v. Atlantic Silk

Co., 3 Mete. (Mass.) 282; Eaton v. Aspin-
wall, 19 N. Y. 119; Manchester Bank v. Al-
len, 11 Vt. 302; U. S. Bank v. Dandridge, 12
Wheat. (U. S.) 64, 6 L. ed. 552. The de-

cided cases afford no statutory test of what
are to be deemed conditions precedent within
this rule— if it be a rule; but above all is

the paramount rule that the validity of the
organization of a corporation cannot be con-
tested except as between the corporation and
the state where there has been a 6ona /ide

attempt to organize under a statute author-
izing the creation of the corporation. Swart-
wout V. Michigan Air Line R. Co., 24 Mich.
389; McFarlan v. Triton Ins. Co., 4 Den.
(N. Y.) 392. See also Rose Hill, etc., R. Co.

V. People, 115 111. 133, 3 N. E. 725, pro-
vision requiring the filing of a copy of the

by-laws, a list of the shareholders, and the
amount of stock subscribed, directory merely.

For illustrations of de facto corporations

see also the following cases:

Colorado.—^Duggan v. Colorado Mortg., etc.,

Co., 11 Colo. 113, 17 Pac. 10'5, private liti-

gant not permitted to show that the articles

of incorporation had not been duly acknowl-
edged.

Illinois.— Baker v. Backus, 32 HI. 79,

omission to file certificate of incorporation in

the office of the secretary of state.

Maine.—Bear-Oamp-River-Co. v. Woodman,
2 Me. 404, private litigant could not show
that the corporation had not done an act,

the failure to do which within one year ren-

dered its incorporation void according to its

charter.

Missouri.— Catholic Church v. Tobbein, 82
Mo. 418 (corporation suing to establish a will

containing a bequest to it) ; Franklin Ave.
German Sav. Inst. v. Board of Education, 75
Mo. 408.

3/ew York.— Buffalo, etc., R. Co. v. Cary,
26 N. Y. 75 (defect in the statutory affidavit

required to be annexed to the articles of as-

sociation) : Eaton v. Aspinwall, 19 N. Y.
119.

23. Heaston v. Cincinnati, etc., R. Co., 16
Ind. 275, 79 Am. Dec. 430; Krutz v. Paola
Town Co., 20 Kan. 397 ; Eaton v. Walker, 76
Mich. 579, 43 N. E. 638, 6 L. R. A. 102.
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unconstitutional law.^ " To be a corporation de facto, it must be possible to be
a corporation dejure, and acts done in the former case must be legally authorized
to be done in the latter, or they are not protected or sanctioned by the law.

Such acts must have an apparent right." ^ It is an easy step from this view to

the general rule that to establish the existence of a defacto corporation a charter

or law authorizing the existence of the corporation must be shown, and user

under such authority.^

P. Collateral Attack Upon Rightfulness of Corporate Existence—
1. Doctrine That Validity of Existence Cannot Be Litigated Collaterally. This
brings us to a doctrine, founded in public policy and convenience and supported

by an almost unanimous consensus of judicial opinion, which is that the rightful-

ness of the existence of a body claiming to act, and in fact acting, irj the face of

the state, as a corporation, cannot be litigated in actions between private

individuals or between private individuals and the assumed corporation, but that

the rightfulness of the existence of the corpbration can be questioned only by the

state ; in other words that the question of the rightful existence of the corpora-

tion cannot be raised in a collateral proceeding.^ ^ \?>sr\-'A^ - I0.ifc

24. Snyder v. Studebaker, 19 Ind. 462, 81

Am. Dec. 41.5 [overruling on this point

Evansville, etc., E. Co. «. Evansville, 15

Ind. 395] ; Heaston v. Cincinnati, etc., R.
Co., 16 Ind. 275, 79 Am. Dec. 430; Harriman
V. Southam, 16 Ind. 190; Brown v. Killian,

11 Ind. 449; Eaton v. Walker, 76 Mich. 579,

43 jST. W. 638, 6 L. R. A. 102; State v. How,
1 Mich. 512; Hurlbut v. Britain, 2 Dougl.
(Mich.) 191; Green v. Graves, 1 Dougl.
(Mich.) 351.

25. Evenson v. Ellingson, 67 Wis. 634, 646,

31 N. W. 342, opinion by Orton, J.

The mere acting as a corporation for any
length of time is not sufScient to establish

the existence of a corporation de facto. Av
charter or law which of itself creates, upon
its acceptance, a corporation is necessary; or

if the law provides that a corporation may
be formed upon a subsequent compliance with
prescribed regulations and forms some of

those regulations and forms must have been
observed, although others have been omitted.

De Witt V. Hastings, 40 N. Y. Super. Ct. 463.

26. Miami Powder Co. v. Hotchkiss, 17 111.

App. 622; Abbott v. Omaha Smelting, etc.,

Co., 4 Nebr. 416. See also Mahoney v. State

Bank, 4 Ark. 620, where it was held that nul

tiel corporation may be pleaded in an action

by a corporation where the incorporating act

does not unconditionally create the corpora-

tion.

This principle was applied to the early

banking corporations of Michigan, organized

under a statute subsequently declared to be
unconstitutional, with the conclusion that

they were not corporations de faoto in such
a sense as to enable their receivers to main-
tain an action to collect debts due them
(Green v. Graves, 1 Dougl. (Mich.) 351), as

to enable them to foreclose mortgages given

to secure such debts (Hurlbut v. Britain, 2
Dougl. (Mich.) 191) or to render their share-

holders liable as partners to their creditors

(State V. How, 1 Mich. 512), although it was
held that if these corporations had not been
organized for an unlawful purpose the re-

ceivers of their assets might demand in equity

[I. 0. 2. d]

an accounting for the debts purporting to be
secured by mortgages made to them (Burton
V. Schildbach, 45 Mich. 504, 8 N. W. 497
[Qiting Medill v. Collier, 16 Ohio St. 599]).
These early Michigan decisions exhibit an
amazing amount of judicial stupidity. The
mischief done by recognizing banking corpo-

rations under an unconstitutional law should
have been minimized by judicial administra-
tion so as to allow the receivers appointed to
wind up the unlawful concerns to foreclose

mortgages made to them, and otherwise to

gather in their assets for the benefit of their

creditors; and on principles hereafter con-

sidered (see infra, VIII, C), their sharehold-

ers should be held liable as partners for the

benefit of their creditors. See the observa-

tions of Cooley, J., in Burton v. Schildbach,

45 Mich. 504, 8 N. W. 497; and the following

cases:

Connecticut.— Mechanics', etc., Mut. Sav.

Bank, etc., Assoc, v. Allen, 28 Conn. 97.

Illinois.—Parmelee v. Lawrence, 48 111. 331.

Minnesota.— Thompson v. Morgan, 6 Minn.
292.

Ohio.— Lewis v. McElvain, 16 Ohio 347.

Virginia.— Danville v. Pace, 25 Gratt. 1,

18 Am. Rep. 663.

A simple rule, and one that should apply
to all cases, is that where the obligations of

a pretended corporation are neither inequi-"

table nor immoral the judicial courts should
enforce them against the corporators as part-

ners. Hill V. Beach, 12 N. J. Eq. 31.

27. Alalama.— Snider's Sons' Co. v. Troy,
91 Ala. 224, 8 So. 658, 24 Am. St. Rep. 887,

11 L. R. A. 515; Georgia Importing, etc., Co.

V. Locke, 50 Ala. 332; Hudgins ®. State, 46
Ala. 208 ; Harris v. Nesbit, 24 Ala. 398 ; Duke
V. Cahawba Nav. Co., 16 Ala. 372; Selma,
etc., R. Co. V. Tipton, 5 Ala. 787, 39 Am. Dec.

344.

Arkansas.— Searcy v. Yarnell, 47 Ark. 269,

1 S. W. 319; West v. Carolina L. Ins. Co., 31
Ark. 476; Mississippi, etc., R. Co. v. Cross,

20 Ark. 443; Hammett i;. Little Rock, etc.,

R. Co., 20 Ark. 204.

California.— People v. Linda Vista Irr.
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2. Circumstances Under Which Principle Has Been Applied. This rule has

been applied so as to prevent the rightfulness of the exercise of a corporate

franchise from being questioned in an action to enforce a penalty imposed by

Dist., 128 Cal. 477, 61 Pae. 86 (irrigation

company is a quasi-public corporation, the
validity of whose organization cannot be col-

laterally attacked) ; Los Angeles Holiness

Bank v. Spires, 126 Cal. 541, 58 Pac. 1049;
People V. Montecito Water Co., 97 Cal. 276,

32 Pac. 236, 33 Am. St. Hep. 172; San JosS
First Baptist Church v. Branham, 90 Cal.

22, 27 Pac. 60 ; Golden Gate Mill, etc., Co. v.

Joshua Hendy Mach. Works, 82 Cal. 184, 23
Pac. 45; People v- La Rue, 67 Cal. 526, 8

Pac. 84; Bakersfield Town Hall Assoc, v.

Chester, 55 Cal. 98; Stockton, etc.. Road Co.

V. Stockton, etc., R. Co., 45 Cal. 680 ; Rondell
V. Fay, 32 Cal. 354; Spring "Valley Water
Works V. San Francisco, 22 Cal. 434; Moke-
lumue Hill Canal, etc., Co. v. Woodbury, 14

Cal. 424, 73 Am. Dec. 658.

Colorado.— Grand River Bridge Co. v. Rol-
lins, 13 Colo. 4, 21 Pac. 896; Duggan v.

Colorado Mortg., etc., Co., 11 Colo. 113, 17

Pac. 105; Denver, etc., R. Co. v. Denver City
R. Co., 2 Colo. 673; Union Gold Min. Co. v.

Rocl^y Mountain Nat. Bank, 1 Colo. 531.

Connecticut.— Pearce v. Olney, 20 Conn.
544; Kellogg v. Union Co., 12 Conn. 7;
Spencer v. Champion, 9 Conn. 536.

Georgia.— Atlanta v. Gate City Gas Light
Co., 71 Ga. 106; Wood v. Coosa, etc., R. Co.,

32 Ga. 273; Union Branch R. Co. ;;. East
Tennessee, etc., R. Co., 14 Ga. 327 ; Young
V. Harrison, 6 Ga. 130.

Idaho.— Boise City Canal Co. v. Pinkham,
1 Ida. 790.

Illinois.— Dubs v. Egli, 167 111. 514, 14
N. E. 766; Smith v. Mayfield, 163 111. 447,

45 N. E. 157; Baker v. Backus, 32 111. 79;
Williams i>. State Bank, 6 HI. 667 ; The Joliet

V. Frances, 85 111. App. 243; Singer, etc..

Stone Co. v. Hutchison, 72 111. App. 366.

Indiana.—Brookville, etc.. Turnpike Co. v.

McCarty, 8 Ind. 392, 65 Am. Dec. 768 ; John
V. Farmers', etc.. Bank, 2 Blackf. 367, 20 Am.
Dec. 119.

Kansas.— Walton v. Oliver, 49 Kan. 107,
30 Pac. 172, 33 Am. St. Rep. 355; Matter of

Short, 47 Kan. 250, 27 Pac. 1005; Chicago,
etc., R. Co. V. Stafford County, 36 Kan. 121,
12 Pac. 593.

Kentucky.— Walton v. Riley, 85 Ky. 413, 3

S. W. 605, 9 Ky. L. Rep. 29 ; Galliopolis Bank
V. Trimble, 6 B. Mon. 599.

Louisiana.— State v. Fagan, 22 La. Ann.
545; Atchafalaya Bank v. Dawson, 13 La.
497.

Maine.— Taylor v. Portsmouth, etc., St. R.
Co., 91 Me. 193, 39 Atl. 560, 64 Am. St. Rep.
216, that a private person cannot claim char-
ter void for constitutional reasons. Compare
Day V. Stetson, 8 Me. 365.

Afor^Zanc?.— Keene v. Van Reuth, 48 Md.
184; Taggart v. Western Maryland R. Co., 24
Md. 563, 89 Am. Dec. 760; Planters' Bank v.

Alexandria Bank, 10 Gill & J. 346; State
University v. Williams, 9 Gill & J. 365, 31
Am. Dec. 72; Chesapeake, etc.. Canal Co. v.
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Baltimore, etc., R. Co., 4 Gill & J. 1 ; Hamil-
ton V. Annapolis, etc., R. Co., 1 Md. Ch. 107.

Massachusetts.— Chase's Patent Elevator
Co. V. Boston Tow-Boat Co., 155 Mass. 211, 29
N. E. 470, 9 L. R. A. 339 ; Boston Glass Man-
ufactory V. Langdon, 24 Pick. 49, 35 Am. Deo.

292; Charles River Bridge v. Warren Bridge,

7 Pick. 344; Chester Glass Co. v. Dewey, 16
Mass. 94, 8 Am. Dec. 128; Com. v. Union
F. & M. Ins. Co., 5 Mass. 230, 4 Am. Dec.
50.

Michigan.— Wyandotte Electric Light Co.
V. Wyandotte, 124 Mich. 43, 82 N. W. 821;
Toledo, etc., R. Co. v. Johnson, 49 Mich. 148,

13 N. W. 492; Montgomery v. Merrill, 18

Mich. 338.

Minnesota.— East Norway Lake Church v.

Froislie, 37 Minn. 447, 35 N. W. 260.

Mississippi.— Bohannon v. Binns, 31 Miss.

355 ; Grand Gulf Bank v. Archer, 8 Sm. & M.
151; Bayless v. Orne, Freem. 161.

Missouri.—Finch v. Ullman, 105 Mo. 255,

16 S. W. 863, 24 Am. St. Rep. 383; Keith,
etc.. Coal Co. v. Bingham, 97 Mo. 196, 10

S. W. 32; Haskell v. Worthington, 94 Mo.
560, 7 S. W. 481 ; State Bank v. Snelling, 35
Mo. 190; State Bank v. Merchants' Bank, 10

Mo. 123; Cayuga County Nat. Bank i). Dunk-
lin, 29 Mo. App. 442; Staunton Copper Min.
Co. V. Thurmond, 7 Mo. App. 587.

Neio Hampshire.— Sewall's Falls Bridge v.

Fisk, 23 N. H. 171; State v. Fourth New
Hampshire Turnpike Road, 15 N. H. 162, 41
Am. Dec. 690; Peirce v. Somersworth, 10
N. H. 369; State v. Carr, 5 N. H. 367.

New Jersey.— Mueller v. Egg Harbor, 55
N. J. L. 245, 26 Atl. 89 ; New Jersey, etc., R.
Co. V. Long Branch, 39 N. J. L. 28; Jersey
City Gas Light Co. *. Consumers' Gas Co.,

40 N. J. Eq. 427, 2 Atl. 922; Hackensack
Water Co. v. De Kay, 36 N. J. Eq. 548.

New York.— Matter of Cutchogue Cong.
Church, 131 N. Y. 1, 30 N. E. 43, 42 N. Y.
St. 701; Day v. Ogdensburgh, etc., R. C6.,

107 N. Y. 129, 13 N. E. 765; Buffalo, etc.,

R. Co. V. Gary, 26 N. Y. 75 ; Eaton v. Aspin-
wall, 19 N. Y. 119; People v. Ulster, etc., R.
Co., 58 Hun 266, 12 N. Y. Suppl. 303, 34 N. Y.
St. 983 [affirmed in 128 N. Y. 240, 28 N. E.
635, 40 N. Y. St. 280] ; Ormsby v. Vermont
Copper Min. Co., 65 Barb. 360 ; Mechanics'
Bldg. Assoc. V, Stevens, 5 Duer 676; All
Saints Church v. Lovett, I Hall 191; De-
marest v. Flack, 16 Daly 337, II N. Y.
Suppl. 83, 32 N. Y. St. 675 [affirmed in 128
N. Y. 205, 28 N. E. 645, 40 N. Y. St. 383, 13
L. R. A. 854] ; Welch v. Old Dominion Min.,
etc., Co., 10 N. Y. Suppl. 174, Sl N. Y. St.

916; Matter of Arden, 4 N. Y. Suppl. 177,
1 Connoly Surr. 159; People v. Manhattan
Co., 9 Wend. 351; Vernon Soe. v. Hills, 6
Cow. 23, 16 Am. Dec. 429; Thompson v. New
York, etc., R. Co., 3 Sandf. Ch. 625.
North Carolina.— Tar River Nav. Co. v.

Neal, 10 N. C. 520.

Ohio.— Johnson v. Bentley, 16 Ohio 97;

[I. P. 2]
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statute for passing a toll-gate without paying toll ; ^ so as to make a transfer of
property by or to a de facto corporation valid and binding as against all parties

except the state ;
^ so as to prevent plaintiff's title, derived from a deed of a de

facto corporation, from being called in question in an action for a trespass ;
*

so as to prevent the failure of a railway company to comply with a statutory

requirement that its charter must be registered in any county other than that of
its principal office, where it may establish an agency, from being made a ground
for questioning the validity of its corporate existenc« in a private litigation ;

^* so
as to prevent the raising of the question of irregularities in organizing a cor-

poration in any private litigation by or against it ; ^ so as to prevent a body assum-

Circleville Bank v. Kenick, 15 Ohio 322 ; Webb
V. Moler, 8 Ohio 548.

Pennsylvania.— Olyphant Sewage Drainage
Co. V. Olyphant, 196 Pa. St. 553, 46 Atl. 896;
Monongahela Bridge Co. v. Pittsburgh, etc..

Traction Co., 196 Pa. St. 25, 46 Atl. 99, 79
Am. St. Rep. 685 (holding that in an action
of assumpsit by a bridge company against a
street railway company to enforce a written
contract, defendant cannot plead, as a de-
fense, the fact that the city had purchased
the entire stock of plaintiff, and had con-
tinued its corporate existence without au-
thority of law) ; Hinchman v. Philadelphia,
etc., Turnpike Road, 160 Pa. St. 150, 28 Atl.
652, 34 Wkly. Notes Cas. 129; Com. v. Alle-
gheny Bridge Co., 20 Pa. St. 185; Com. v.

Burrell, 7 Pa. St. 34; Com. v. Farmers' Bank,
2 Grant 392; Irvine v. Lumbermen's Bank,
2 Watts & S. 190; Lehigh River Bridge v.

Lehigh Coal, etc., Co., 4 Rawle 9, 26 Am. Dec.

11; Centre, etc., Turnpike Road Co. v. McCon-
aby, 16 Serg. & R. 140 [affirmed in 1 Penr.
& W. 426] ; Goodbread v. Philadelphia, etc..

Turnpike Co., 13 Pa. Super. Ct. 82; In re
New Gas Light Co., 7 Pa. Dist. 151 ; Travag-
lini V. Societa Italiane, 5 Pa. Dist. 441 (hold-

ing that a charter cannot be attacked l>y a pri-

vate party on the ground of having been ob-
tained by fraud) ; German lu"?. Co. v. Strahl,
13 Phila. 512, 35 Leg. Int. 333.

Tennessee.— Carpenter v. TFrazier, 102 Tenn.
462, 52 S. W. 858 (holding that the validity
of a corporation's existence cannot be attacked
on the ground that the certificate of registra-

tion given by the secretary of state was not
registered in the register's oflBce of the county
in which the principal place of business of

the corporation was situated, with the fac-

simile of the great seal of the state, as re-

quired by law [Shannon Code Tenn. §§ 2026,
2542], where it appears that the certificate

was registered, but the fac-simile of the seal

not accurately drawn) ; La Grange, etc., R.
Co. V. Rainey, 7 Coldw. 420; Tennessee Auto-
matic Lighting Co. v. Massey, (Ch. App.
1899) 56 S. W. 35 (holding that the fact
that one of the purposes of incorporation set
forth in a charter is unauthorized by the
statute under which the incorporation is ef-

fected does not impair the validity of the rest

of the charter; that an objection that the
validity of a charter of incorporation can-
not be attacked in a collateral proceeding
may, in pleading, be made by answer; that a
bill attacking the validity of a charter on

[I. P. 2]

the ground that " said charter is not prop-
erly executed, acknowledged, and proved,"
without pointing out the specific defects re-

lied on, is insufficient; and that in the ab-

sence of fraud the validity of articles of in-

corporation cannot be attacked on the ground
that they are not properly executed and ac-

knowledged )

.

Texas.— San Antonio v. Jones, 28 Tex. 19

;

The Oriental v. Barclay, 16 Tex. Civ. App.
193, 41 S. W. 117 (action for damages against
hotel company for personal injuries, not a
good objection that two of the incorporators
did not live in the state as required by the
governing statute ) .

'

Yermont.— Vermont, etc., R. Co. v. Ver-
mont Cent. R. Co., 34 Vt. 1 ; Connecticut,
etc., Rivers R. Co. v. Bailey, 24 Vt. 465, 58
Am. Dec. 181.'

Virginia.— Crump v. U. S. Mining Co., 7
Gratt. 352, 56 Am. Dec. 116; Gray v. Lynch-
burg, etc.. Turnpike Co., 4 Rand. 578; Com-
monwealth Bank v. Poitiaux, 3 Rand. 136, 15
Am. Dec. 706.

West Fir-jrima.-— Greenbrier Lumber Co. v.

Ward, 30 W. Va. 43, 3 S. E. 227; Moore v.

Schoppert, 22 W. Va. 282; Baltimore, etc., R.
Co. V. Marshall County, 3 W. Va. 319.

United States.— Mackall v. Chesapeake,
etc.. Canal Co., 94 U. S. 308, 24 L. ed. 161;
Andrews v. National Foundry, etc., Works,
77 Fed. 774, 23 C. C. A. 454, 36 L. R. A. 153
[denying rehearing in 76 Fed. 166, 22 C. C. A.
110, 36 L. R. A. 139].
England.— Colchester r. Seaber, 3 Burr.

1866, 1 W. Bl. 591; Smith's Case, 4 Mod. 53;
Rex V. Amery, 1 T. R. 575, 2 T. R. 515.

See 12 Cent. Dig. tit. " Corporations," § 78.

38. Canal St. Gravel Road Co. v. Paas, 95
Mich. 372, 54 N. W. 907. See also Pontiac,
etc., Plank Road Co. v. Hilton, 69 Mich. 115,
36 N. W. 739.

29. Finch v. Ullman, 105 Mo. 255, 16 S. W.
863, 24 Am. St. Rep. 383.

30. Crenshaw v. Ullman, 113 Mo. 633, 20
S. W. 1077.

31. Anderson v. Middle, etc., Cent. R. Co.,

91 Tenn. 44, 17 S. W. 803.

32. Doyle v. Peerless Petroleum Co., 44
Barb. (N. Y.) 239; Persse, etc., Paper-Worlds
V. Willett, 19 Abb. Pr. (N. Y.) 416; Frost
V. Frostburg Coal Co., 24 How. (U. S.) 278,
16 L. ed. 637 ; U. S. v. Williams, 28 Fed. Gas.
No. 16,713, 5 Cranch C. C. 62; Vermont v. So-
ciety for Propagation, etc., 28 Fed. Cas. No.
16,919, 1 Paine 652.
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ing to exercise corporate functions from denying its corporate existence in a pro-

ceeding by mandamus to reinstate a member whom it has expelled ; ^ so as to

prevent the question of corporate existence from being litigated in an action by a
corporation on a contract under which it claims as equitable assignee,** in a suit in

equity to enjoin it from constructing its works, or by way of defense to its pro-

ceedings to acquire land,'^ or on a bill filed by shareholders for mismanagement ;
^

:S0 as to prevent a stranger to contracts made with shareholders of a company
which has not completed its organization as a corporation, but which has assumed
to act as such, from objecting to the validity of contracts made in its corporate
character, on the ground that it has not been organized as a corporation ;

^ so as to

prevent defendant in an action on a promissory note given to aid in the building

of a railroad from setting up the defense that the railroad company had not com-
plied with the statute under which it was organized by having its road completed
and in full operation within seven years from its organization, since this might
involve disputed questions of fact which could not be determined in a collateral

proceeding ;
^ so as to invalidate evidence, in an action by a corporation, that it

had not performed its corporate duties as to the payment in of the cash capital

required by its governing statute ;*' so as to render unavailing, in a criminal

prosecution by the state for selling liquor within a prescribed distance from an
.academy contrary to the terms of the statute, that the academy had done acts

whereby its charter had become forfeited, no adjudication of such forfeiture

having taken place ;
^ so as to prevent third persons, in an action to restrain them

from interfering with the franchises of a corporation, from showing that the cor-

poration has forfeited its franchises by reason of not completing its works within

the time prescribed by its governing statute ;
*^ so as to render unavailing an

answer in an action by a corporation setting up that it has forfeited its charter by
non-user, but not averring a judicial declaration of forfeiture ; ^ and so as to pre-

vent the question whether a corporation has forfeited its charter and lost its legal

existence from being raised in a proceeding to contest a will in which the corpo-

ration is a legatee, except by direct proceedings against it for the purpose of

declaring the forfeiture.'*'

3. Further Explanations of Doctrine. So, although in every action brought
by a corporation, the corporate existence of plaintifE must be averred and proved,

jet, where its incorporation has been jprima facie proved in any of the modes
elsewhere considered,** its corporate existence cannot be contested by defendant,

by any evidence short of that which is properly admissible as showing that it has

been judicially dissolved,*® and as already seen ** this rule applies in actions brought

by corporations against subscribers to their shares to recover assessments laid

"thereon
;
^.^nd it equally applies in actions brought by corporations to recover

33. Meurer v. Detroit Musicians' Benev., 43. Matter of Arden, 4 N. Y. Suppl. 177,

etc., Assoc, 95 Mich. 451, 54 N. W. 954. 1 Connoly Surr. (N. Y.) 159.

34. Toledo, etc., E. Co. v. Johnson, 55 Mich. 44. See supra, I, M.
456. 45. Idaho.— Boise City Canal Co. v. Pink-

35. Aurora, etc., E. Co. v. Miller, 56 Ind. ham, 1 Ida. 790.

88 : Aurora, etc., K. Co. v. Lawrenceburgh, 56 Indiana.— John v. Farmers', etc.. Bank, 2
Ind. 80. Blackf. 367, 20 Am. Dec. 119.

36. Merchants', etc.. Line v. Waganer, 71 Maine.— Penobscot Boom Corp. v. Lamson,
Ala. 581. 16 Me. 224, 33 Am. Dec. 656.

37. New Haven Wire Co. Cases, 57 Conn. Michigan.— Cahill v. Kalamazoo Mut. Ins.

352, 16 Atl. 393, 18 Atl. 266, 5 L. E. A. Co., 2 Dougl. 124, 43 Am. Deo. 457.
300. Mississippi.— Grand Gulf Bank v. Archer,

38. Toledo, etc., E. Co. v. Johnson, 49 Mich. 8 Sm. & M. 151.

148, 13 N. W. 492. New Yorfc.— Vernon Soc. v. Hills, 6 Cow.
39. Staunton Copper Min. Co. v. Thur- 23, 16 Am. Dec. 429.

mond, 7 Mo. App. 587. ' Pennsylvania.— Coil v. Pittsburgh Female
40. Hudgins v. State, 46 Ala. 208. College, 40 Pa. St. 439.

41. State V. Fagan, 22 La. Ann. 545. 46. See supra, I, N, 1, k.

42. West V. Carolina L. Ins. Co., 31 Ark. 47. Alabama.— Duke «. Cahawba Nav. Co.,
476. 16 Ala. 372.

[I, P, 3]
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debts due to them from individuals,** and in an action brought by a building

association to foreclose a mortgage given for a building loan.*' Nor does the fact

that a corporation has forfeited its charter, unless the forfeiture has been judicially

adjudged, afford any defense to an indictment against it for the neglect of a pub-
lic duty.^ So one who has granted lands to a corporation cannot maintain an
action to recover them, on the ground that, by reason of the neglect to elect

trustees and the acquisition of all the stock in the compa^ by one person, the

corporation has been dissolved and the land has reverted. It must be regarded

as having a legal existence until a judgment of forfeiture has been had in a

direct proceeding.^^ So under a statute providing that if the annual license-tax

of a corporation is not paid before a certain date the corporation shall forfeit its

charter, and making it the duty of the auditor of the state to publish a list of

such corporations,^^ the publication does not of itself work a forfeiture of a
charter, but the discretionary power to bring an action for such forfeiture still

' resides in the state.^'

4. Limitations of Doctrine. As already seen, the state alone can create cor-

porations^ and endow natural individuals with corporate capacities and fran-

chises.^' Hence a collection of men cannot make themselves a corporation by
merely calling themselves such. There must have been at least a colorable

attempt to form themselves into a corporation under a statute permitting them to

become such ; and then the question whether they have rightfully become such
will not, on grounds of public convenience, be litigated in private proceedings, so

long as the state is willing that they shall exist as a corporation and exercise

corporate powers.^

Connecticut.— Pearce V. Olnev, 20 Conn.
544.

Georgia.—
^ Young v. Harrison, 6 Ga. 130.

Illinois.— Baker v. Backus, 32 111. 79 ; Wll-
mans v. State Bank, 6 111. 667.

Indiana.— Stoops v. Greensburgh, etc..

Plank Road Co., 10 Ind. 47; Brookville, etc..

Turnpike Co. v. McCarty, 8 Ind. 392, 65 Am.
Dec. 768; John v. Farmers', etc.. Bank, 2
Blackf. 367, 20 Am. Dec. 119.

Kentucky.— Galliopolis Bank v. Trimble,
6 B. Mon. 599.

Maryland.— Planters' Bank v. Alexandria
Bank, 10 Gill & J. 346; Chesapeake, etc..

Canal Co. v. Baltimore, etc., P. Co., 4 Gill

& J. 1; Hamilton v. Annapolis, etc., E. Co.,

1 Md. Ch. 107.

Michigan.— Cahill v. Kalamazoo Mut. Ins.

Co., 2 Dougl. 124, 43 Am. Dec. 457.

Mi.'ssissippi.— Bayless v. Orne, Freem. 161.

Missouri.— State Bank v. Merchants' Bank,
10 Mo. 123.

New Hampshire.— Sewall's Falls Bridge v.

Fisk, 23 N. H. 171.

New York.— Buffalo, etc., R. Co. v. Cary,
26 N. Y. 75 ; Towar v. Hale, 46 Barb. 361.

North Carolina.— Buncombe Turnpike Co.

V. McCarson, 18 N. C. 306.

Ohio.— Johnson v. Bentley, 16 Ohio 97;
Circleville Bank v. Renick, 15 Ohio 322 ; Webb
V. Moler, 8 Ohio 548.

Pennsylvania.— Dyer v. Walker, 40 Pa. St.

157; Irvine v. Lumbermen's Bank, 2 Watts
& S. 190; McConachy v. Centre, etc.. Turn-
pike Co., 1 Penr. & W. 426; Com. v. Morris,
1 Phila. 411, 9 Leg. Int. 176.

Vermont.— Connecticut, etc.. Rivers R. Co.
V. Bailey, 24 Vt. 465, 58 Am. Dec. 181.
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Virginia.— Crump v. V. S. Mining Co., 7

Gratt. 352, 56 Am. Dec. 116.

Engla/nd.— Waterford, etc., R. Co. v. Dal-
biac, 6 Exch. 443, 20 L. J. Exch. 227, 6 E. &
Can. Cas. 753, 4 Eng. L. & Eq. 455.

48. Hughes v. Somerset Bank, 5 Litt. (Ky.)

45 ; Coil V. Pittsburgh Female College, 40 Pa.
St. 439.

49. Mechanics' Bldg. Assoc, v. Stevens, 5
Duer (N. Y.) 676.

50. Com. V. Worcester Turnpike Corp., 3
Pick. (Mass.) 327.

51. Bohannon v. Binns, 31 Miss. 355.

52. West Va. Acts (1885), c. 20, § 8.

53. Greenbrier Lumber Co. v. Ward, 30
W. Va. 43, 3 S. E. 227.

54. Pennsylvania R. Co. v. Canal Com'rs,
21 Fa. St. 9. See also supra, I, J, 1.

55. Ernst v. Bartle, 1 Johns. Cas. (N. Y.)
319.

56. The following cases are to this gen-
eral effect:

Alabama.— Central Agricultural, etc., As-
soc. V. Alabama Gold L. Ins. Co., 70 Ala.

120; Lehman v. Warner, 61 Ala. 455; Thor-
ington V. Gould, 59 Ala. 461.

Georgia.— Pattison v. Albany Bldg., etc.,

Assoc, 63 Ga. 373.

Indiana.— North v. State, 107 Ind. 356, 8
N. E. 159.

Missouri.— Clark -d. Middleton, 19 Mo. 53.

New York.— Eaton v. Aspinwall, 19 N. Y.
119.

Pennsylvania.— Cochran v. Arnold, 58 Pa.

St. 399.

Tennessee.— State f. Butler, 15 Lea 104.

United States.— Fortier v. New Orleans

Nat. Bank, 112 U. S. 439, 5 S. Gt. 234, 28
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B. Whether Fact That Pretended Organization Was Fraudulent May Be Shown
IN Private Proceeding. It is said that fraud vitiates all engagements ; and there

eems to be no good reason why the rule should not be extended to the subject

Tinder consideration. If a pretended corporation has been concocted for the pur-

pose of cheating and defrauding a party to a proceeding, the analogies of the law
furnish no reason why he should be obliged to turn to the state for redress— to its

attorney-general— and receive or be denied redress according to the promptness,

the honesty, the dilatoriness, or the corruption of that officer instead of having a

direct road to justice in a proceeding by himself. Accordingly it has been held

that a party who has not estopped himself by the manner in which he has dealt

with the pretended corporation may attack its existence in a private litigation by
showing that its organization is a mere fraudulent device ; that, although on the

face of the proceedings there is a regular and complete incorporation, yet there

"was no })ona fide purpose and effort to organize a real corporation with a capital

;

I)ut the purpose and effort were to put forward a sham corporation without
capital or assets to cover a real partnership, and to avoid the liability irxcident to

a real partnership.^'' So in Pennsylvania, where a so-called charter of a corporation

granted by a public officer of the state is on its face conclusive evidence of its own
validity, yet that fact does not cover any frauds perpetrated by the coadventurers

in procuring it ; but creditors of the pretended corporation may show such frauds,

in order to charge the shareholders as partners.^ Other courts hold that the

validity of the corporate charter or organization cannot be attacked by a private

litigant on the ground of having been concocted by fraud.^' It is hardly neces-

sary to add that this rule will for stronger reasons work against the corporation to

prevent it from pleading fraud in its own organization.^

6. Forfeiture For Misuser or Non-User Not Pleadable Collaterally. In the

absence of an express statute otherwise providing, the question whether the

charter of a corporation has been forfeited for misuser or non-user of its fran-

chises, or for any other cause save the efflux of time, cannot be determined in a

collateral proceeding, but can be determined only in a direct proceeding insti-

tuted by the state.*y^A.lthough a statute expressly declares that upon the happen-

X. ed. 764; Reynolds v. Crawfordsville First Georgia.—Atlanta v. Gate City Gas Light
Nat. Bank, 112 U. S. 405, 5 S. Ct. 213, 28 Co., 71 Ga. 106.

L. ed. 733 ; Genesee Nat. Bank v. Whitney, Illinois.— Rice v. Rock Island, etc., R. Co.,

103 U. S. 99, 26 L. ed. 443; St. Louis Union 21 111. 93; Williams v. State Bank, 6 111. 667.

Nat. Bank v. Matthews, 98 U. S. 621, 25 Indiana.— Barren Creek Ditching Co. v.

L. ed. 188 ; Union Gold Min. Co. v. Rocky Beck, 99 Ind. 247 ; Logan *. Vernon, etc., R.
Mountain Nat. Bank, 96 U. S. 640, 24 L. ed. Co., 90 Ind. 552 ; John v. Farmers', etc., Bank,
648; Chubb V. Upton, 95 U. S. 665, 24 L. ed. 2 Blackf. 367, 20 Am. Deo. 119.

523 ; Smith v. Sheeley, 12 Wall. 358, 20 L. ed. Kentucky.— Galliopolis Bank v. Trimble, 6
430; Upton v. Hausbrough, 28 Fed. Cas. No. B. Mon. 599; Hughes v. Somerset Bank, 5
16,801, 3 Biss. 417. Litt. 45.

57. Christian, etc.. Grocery Co. v. Fruit- Maryland.— Planters' Bank v. Alexandria
dale Lumber Co., 121 Ala. 340, 25 So. 566. Bank, 10 Gill & J. 346.

58. Paterson v. Arnold, 45 Pa. St. 410. Missouri.— Ohio, etc, R. Co. v. McPherson,
Substantially to the same effect see Chesa- 35 Mo. 13, 86 Am. Dee. 128; Farmers' Bank
peake, etc., R. Co. v. Howard, 14 App. Cas. v. Garten, 34 Mo. 119; State Bank v. Bredow,
(D. C.) 262, 27 Wash. L. Rep. 146; Mont- 31 Mo. 523.

gomery v. Forbes, 148 Mass. 249, 19 N. E. New York.— Merrick !;. Van Santvoord, 34
342; Lehigh Min., etc., Co. v. Kelly, 160 N. Y. 208; All Saints Church v. Lovett, 1

U. S. 327, 16 S. Ct. 307, 40 L. ed. 444. Hall 191; McFarlan v. Triton Ins. Co., 4
59. Travaglini v. Societa Italiane, 5 Pa. Den. 392; Vernon Soc. v. Hills, 6 Cow. 23,

Dist. 441. 16 Am. Dec. 429; Slee v. Bloom, 5 Johns. Ch.
60. Southern Bank v. Williams, 25 Ga. 366; Barclay v. Talman, 4 Edw. 123.

534. Compare Mitchel v. Rome R. Co., 17 North Carolina.—^Asheville Div. No. 15,
Ga. 574; Napier v. Poe, 12 Ga. 170. S. of T. v. Aston, 92 N. C. 578; Buncombe

61. Arkansas.— Hammett V. Little Rock, Turnpike Co. v. McCarson, 18 N. C. 306.
«tc., R. Co., 20 Ark. 204. Olpiq.— Circleville Bank v. Renick, 15 Ohio

Con/neoticut.— Pahquioque Bank v. Bethel 322.
Bank, 36 Conn. 325, 4 Am. Rep. 80. Permsylvania.— Lehigh River Bridge v. Le-

[I. P. 6]
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ing of certain events the corporation " shall be deemed to have surrendered the
rights, privileges, and franchises granted by any act of incorporation, or acquired
under the laws of this State, and shall be adjudged to be dissolved," ^^ and it fur-

ther appears that the conditions upon which such dissolution may be declared
have been fulfilled, the corporation nevertheless remains in esse, and may be sued

! by its creditors unless restrained by injunction, until the surrender of its fran-
chises has been judicially declared in a direct proceeding.*^ So it is no defense

1 to a suit brought by a corporation for goods sold, etc., that, for a failure to pay a-

;
license-tax to the state, the secretary of state by publication had declared the cor-

\ porate charter forfeited.** But when the forfeiture has been judicially declared,
' the corporation is dead, and upon that fact being admitted or shown, the suit

abates, unless there is a saving statute permitting it to go on.*^

Q. Promoters— I. Meaning of Word "Promoter." A promoter is one who
^ takes it upon himself to organize a corporation : To procure the necessary legisla-

i tion, where that is necessary ; to procure the necessary subscribers to the articles

of incorporation, where the corporation is organized under general laws ; to see

I that the necessary document is presented to the proper officer of the state to be

,
recorded and the certificate of incorporation issued ; and generally to " float the

company." ^

2. Promoters Not Agents of Future Corporation. Those who undertake to

organize a corporation are not in any sense its agents before it comes into exist-

ence. They cannot affect it by their declarations or representations,*' or bind it

by their engagements made in its behalf ;
^ but after coming into existence the

high Coal, etc., Co., 4 Eawle 9, 26 Am. Dec.
! 111.

United States.— Vermont v. Society for

Propagation, etc., 28 Fed. Cas. No. 16,919, 1

Paine 652.

62. 1 N. Y. Eev. Stat. 463, § 38.

63. Kincaid v. Dwinelle, 59 N. Y. 548;
Miekles v. Rochester City Bank, 11 Paige
(N. Y.) 118, 42 Am. Dee. 103.

64. Greenbrier Lumber Co. v. Ward, 30
W. Va. 43, 3 S. E. 227.

65. See cases cited supra; and Sutherland
V. Largo, etc., Plank-Eoad Co., 19 Ind. 192.

66. The meaning of the word may be col-

lected from Ladywell Min. Co. ;;. Brookes, 35
Ch. D. 400, 56 L. J. Ch. 684, 56 L. T. Hep.
N. S. 677, 35 Wkly. Pep. 785; Emma Silver

Min. Co. V. Lewis, 4 C. P. D. 396, 48 L. J.

C. P. 257, 40 L. T. Pep. N. S. 168, 27 Wkly.
Pep. 836; opinion of Bramwell, J., in Twy-
cross V. Grant, 2 C. P. D. 469, 46 L. J. C. P.

636, 36 L. T. Rep. N. S. 812, 25 Wkly. Rep.
,701.

67. U. S. Vinegar Co. «. Schlegel, 143 N. Y.
537, 38 N. E. 729, 62 N. Y. St. 826; Lynde v.

Anglo-Italian Hemp Spinning Co., [1896] 1

Ch. 178, 65 L. J. Ch. 96, 73 L. T. Rep.
N. S. 502.

68. Alaiama.— Moore, etc.. Hardware Co.

V. Towers Hardware Co., 87 Ala. 206, 6 So.

41, 13 Am. St. Rep. 23.

California.— San Joaquin Land, etc., Co. v.

West, 94 Cal. 399, 29 Pae. 785; Hawkins v.

Mansfield Gold Min. Co., 52 Cal. 513; Morri-
son V. Gold Mountain Gold Min. Co., 52 Cal.

306.

Colorado.— Ruby Chief Min., etc., Co. v.

Gurley, 17 Colo. 199, 29 Pac. 668.

Illinois.— Western Screw, etc., Co. v. Cous-
ley, 72 111. 531; Stowe v. Flagg, 72 111. 397;

[I, P, 6]

Rockford, etc., R. Co. v. Sage, 65 111. 328, 16

Am. Rep. 587; Safety Deposit L. Ins. Co. v.

Smith, 65 111. 309.

Indiana.— Smith t". Parker, 148 Ind. 127,

45 N. E. 770; Davis, etc., Bldg., etc., Co. v.

Hillsboro Creamerv Co., 10 Ind. App. 42, 37

N. E. 549.

Michigan.— Carmody v. Powers, 60 Mich.

26, 26 N. W. 8C1.

Minnesota.— McArthur v. Times Printing

Co., 48 Minn. 319, 51 N. W. 216, 31 Am. St.

Rep. 653.

Missouri.— Davis v. Maysville Creamery
Assoc, 63 Mo. App. 477; Joy v. Manion, 28
Mo. App. 55.

Nebraska.—- Davis v. Ravenna Creamery
Co., 48 Nebr. 471, 67 N. W. 436.

Nevada.— Paxton •!;. Bacon Mill, etc., Co.,

2 Nev. 257.

New Jersey.— Braddock v. Philadelphia,

etc., R. Co., 45 N. J. L. 363.

New York.— Munson v. Syracuse, etc., R.
Co., 103 N. Y. 58, 8 N. E. 355; Bradley
Fertilizer Co. v. South Pub. Co., 4 Misc. 172,

23 IS. Y. Suppl. 675, 53 N. Y. St. 214 Ire-

versing 1 Misc. 512, 21 N. Y. Suppl. 472, 49
N. Y. St. 924] ; Oaks v. Cattaraugus Water
Co., 21 N. Y. Suppl. 851, 50 N. Y. St. 922;
Hecla Consol. Gold Min. Co. v. O'Neill, 19
N. Y. Suppl. 592, 47 N. Y. St. 211 [affirmed
in 67 Hun 652, 22 N. Y. Suppl. 130, 51 N. Y.
St. 436, 23 N. Y. Civ. Proe. 143 (affirmed
in 148 N. Y. 724)].
Pennsylvania.— Tift v. Quaker City Nat.

Bank, 141 Pa. St. 550, 21 Atl. 660.

Tennessee.— Pittsburgh, etc., Copper Min.
Co. V. Quintrell, 91 Tenn. 693, 20 S. W.
248.

Texas.— Weatherford, etc., R. Co. v.

Granger, 86 Tex. 350, 24 S. W. 795, 40 Am. St.
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corporation may make their engagements its own by express agreement ^ or by

ratification ;
™ and this ratification or adoption may be by express corporate action '^

or by any of the other modes by which corporations may ratify or adopt the

unauthorized or officious acts of others made in their behalf,™ as where the cor-

poration voluntarily accepts the benefits accruing to it from the engagement of

its promoters, after full knowledge, and having full liberty to decline the sameJ*

3. Engagement With Promoters Is Merely Proposal For Contract to Future

Corporation. An engagement made through promoters with a corporation which

has not yet been called into existence may have the legal effect of a proposal to

the future corporation for a contract.''* Upon this principle many courts hold

that a subscription to the capital stock of an intended corporation, made before it

comes into existence, becomes a binding contract when the corporation on coming
into existence accepts it^ either expressly by issuing to the subscriber his share

certificate, or impliedly by otherwise recognizing him as a shareholder and.

extending to him the rights which pertain to that relation. This is the general

doctrine of many cases, variously expressed.'^ But in order to the operation of

Kep. 387 {reversing (Civ. App. 1893) 23

S. W. 425].
Wisconsin.— Buffington v. Bardon, 80 Wis.

635, 50 N. W. 776.

United States.— Winters v. Hub Min. Co.,

57 Fed. 287.

See 12 Cent. Dig. tit. " Corporations,"

§ 1789.

Nor have the corporators power to hind
the corporation by their contracts unless
thereto authorized by the charter or govern-
ing statute. Gent v. Manufacturers', etc.,

Ins. Co., 107 111. 652 [affirming 13 111. App.
308] ; Joslin ['. Stokes, 38 N. J. Bq. 31; Mun-
«on V. Syracuse, etc., E. Co., 103 N. Y. 58,

8 N. E. 355.

69. Reichwald v. Commercial Hotel Co.,

106 111. 439; Wood v. Whelen, 93 111. 153;

Eookford, etc., R. Co. v. Sage, 65 111. 328, 16
Am. Eep. 587; Paxton Cattle Co. v. Arapahoe
First Nat. Bank, 21 Nebr. 621, 33 N. W. 271,

59 Am. Rep. 852; Low v. Connecticut, etc.,

R. Co., 45 N. H. 370; Bell's Gap R. Co. v.

Christy, 79 Pa. St. 54, 21 Am. Rep. 39 (rea-

soning of the court).

70. Brunner v. Brown, 139 Ind. 600, 38
N. E. 318; Seymour v. Spring Forest Ceme-
tery Assoc, 144 N. Y. 333, 63 N. Y. St. 672,

39 N. E. 365, 26 L. R. A. 859; Burden v.

Burden, 8 N. Y. App. Div. 160, 40 N. Y.
Suppl. 499; Lexow v. Pennsylvania Diamond
Drill Co., 5 Pa. Dist. 491.

71. It has been held that where formal
action of the board of directors would not be
necessary to the making of the agreement by
the corporation in the first instance, its adop-
tion, when made for it by its promoters, will

not require that formality. Battelle v. North-
western Cement, etc., Co., 37 Minn. 89, 33
N. W. 327.

73. Huron Printing, etc., Co. v. Kittelson,

4 S. D. 520, 57 N. W. 233.
When the president has the power to ratify

for the corporation see Oakes v. Cattaraugus
Water Co., 143 N. Y. 430, 38 N. E. 461, 62
N. Y. St. 445, '26 L. R. A. 544.

The requirement of a statute that thirty
days' notice must be given to the share-

holders of a corporation before its property

can be mortgaged does not apply to an equi'
table mortgage created by a contract with pro-
moters and adopted by the corporation.
Bridgeport Electric, etc., Co. v. Meader, 72
Fed. 115, 18 C. C. A. 451.

Circumstances under which a corporation
may adopt a previous engagement made by
its promoters, varying its terms. Davis v.

Dexter Butter, etc., Co., 52 Kan. 693, 35 Pac.
776.

73. Colorado.— Arapahoe Invest. Co. v.

Piatt, 5 Colo. App. 515, 39 Pac. 584.
Illinois.—• Rockford, etc., R. Co. r. Sage,

65 111. 328, 16 Am. Rep. 587.
Neiraslca.— Paxton Cattle Co. v. Arapahoe

First Nat. Bank, 21 Nebr. 621, 33 N. W. 271,
59 Am. Rep. 852.

New Eampshire.— Low v. Connecticut, etc.,

R. Co., 45 N. H. 370, leading case.

New York.— Rogers v. New York, etc..

Land Co., 134 N. Y. 197, 32 N. E. 27, 48 N. Y.
St. 263.

Oregon.—Schreyer v. Turner Flouring Mills
Co., 29 Oreg. 1, 43 Pac. 719.

Pennsylvania.—Bell's Gap R. Co. v. Christy,
79 Pa. St. 54, 21 Am. Rep. 39, doctrine recog-
nized.

Vnited States.— Bridgeport Electric, etc.,

Co. V. Meader, 72 Fed. 115, 18 C. C. A.
451.

England.— Edwards v. Grand Junction R.
Co., 1 Myl. & C. 650, 13 Eng. Ch. 650.

See 12 Cent. Dig. tit. "Corporations,"
§ 1790.

74. Gent v. Manufacturers', etc., Ins. Co.,

107 111. 652 [affirming 13 111. App. 308].
75. California.— Mahan v. Wood, 44 Cal.

462.

District of Columbia.— Glenn v. Busey, 5
Mackey 233.

Illinois.— Johnston v. Ewing Female Uni-
versity, 35 111. 518; Tonica, etc., R. Co. v.

McNeely, 21 111. 71; Cross v. Pinckneyville
Mill Co., 17 111. 54.

Indiana.— New Albany, etc., R. Co. v. Mc-
Cormick, 10 Ind. 499, 71 Am. Dec. 337.
Iowa.— Nulton v. Clayton, 54 Iowa 425,

6 N. W. 685, 37 Am. Rep. 213.
Maine.— Penobscot R. Co. v. White, 41 Me.

[I, Q. 3]
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this principle, there must be an acceptance in some form, such as will bind and
fix the rights of both parties.'^

4. Whether Corporation Bound For Services Rendered in Calling It Into Exist-
ence. Unless the charter or statute law otherwise provides, the corporation will

not ordinarily be bound to pay for services rendered by the promoters in bring-
ing the corporation into existence.'" There is some authority for the proposition
that the corporation is so liable where a majority of the corporators authorize the
rendition of the services ;

'^ but it is difficult to understand the principle on which
this conclusion rests, since when the corporation is in existence it is not bound by
contracts or engagements made by a majority of its shareholders,''' but is only
bound by engagements made by its governing body, its board of directors or
trustees, acting within the scope of their powers, and by ministerial officers

created and empowered to make such engagements.™ But it has been held that

where an association of individuals unite to carry on a certain business, and
before becoming incorporated contract debts in the conduct of the business, and
afterward become incorporated without taking in any outside person or outside

capital, the corporation may become liable in equity for the payment of such
debts.*^ But by analogy to the rule with reference to the liability of an incom-
ing partner, and on obvious principles of justice, it is held that the foregoing rule

can have no application where the corporation has been created in part with
funds or property contributed by new corporators, who had no connection with
the previous association. Liens on the property of the association would follow

it into the hands of the corporation, and the members of the association would
remain personally liable for its debts as partners, as though no corporation had
been organized, and their interest in the corporation might be seized and sold

upon executions against them personally; but the corporation could not be
charged with the debts of the previous voluntary association, composed of a part

only of its members.^'' If, however, after the corporation has been created, the
promoters render further services necessary to complete the organization, with
the common understanding that compensation is to be paid for such services, then,

the corporation being in existence, and having power- to accept or reject the bene-

fit of such services, if it accepts them it must pay for them, on the principle

of estoppel or ratification already considered.'' One court has applied the same
principle to the case where the services were rendered before the creation of

the corporation, and for the purpose of assisting in bringing it into existence,

placing its conclusion upon the principle of estoppel or ratification by accept-

512, 66 Am. Dec. 257; Penobscot R. Co. v. Chancellor Green of New Jersey, that "no
Dummer, 40 Me. 172, 63 Am. Dec. 654; Ken- rights, legal or equitable, arise in favor of a
nebec, etc., E. Co. Xi. Palmer, 34 Me. corporation in respect of transactions,

366. whether complete or inchoate, merely because
Massachusetts.—^Thompson v. Page, 1 Mete. entered into in contemplation of the creation

S65. of such corporation" (Plaquemines Tropical
Michigan.— Michigan Midland, etc., E. Co. Fruit Co. v. Buck, 52 N. J. Bq. '219, 230, 27

V. Bacon, 33 Mich. 466. Atl. 1094), cannot possibly be the law.

Minnesota.— Eed Wing Hotel Co. v. Fried- 77. Marchand v. Loan, etc., Assoc, 26 La.
rich, 26 Minn. 112, 1 N. W. 827. Ann. 389.

New Hampshire.— Ashuelot Boot, etc., Co. 78. Bell's Gap E. Co. v. Christy, 79 Pa.

». Hoit, 56 N. H. 548. St. 54, 21 Am. Eep. 39.

New York.— Lake Ontario, etc., E. Co. v. 79. See infra, IX, C, 5.

Mason, 16 N. Y. 451; Hamilton, etc.. Plank 80. See infra, IX; X.
Eoad Co. V. Eice, 7 Barb. 157. 81. Paxton v. Bacon Mill, etc., Co., 2 Nev.

Pennsylvamia.— Bell's Appeal, 115 Pa. St. 257, opinion by Lewis, C. J.

88, 8 Atl. 177, 2 Am. St. Rep. '532. 82. Paxton v. Bacon Mill, etc., Co., 2 Nev.
Tennessee.— Gleaves v. Brick Church Turn- 257. And see Chicago Coffin Co. v. Fritz, 41

pike Co., 1 Sneed 491. Mo. App. 389.

Teacas.— Belton Compress Co. v. Saunders, 83. Low v. Connecticut, etc., R. Co., 45

70 Tex. 699, 6 S. W. 134. N. H. 370. OomparePreston v. Liverpool, .etc,

76. Penn Match Co. v. Hapgood, 141 Mass. E. Co., 21 L. J. Ch. 61, 1 Sim. N. S. 586, 7

145, 7 N. E. 22. The statement made by Vice- Eng. L. & Eq. 124, 40 Eng. Ch. 586.
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ing the benefits." But it is difficult to understand how the corporation could be

estopped bj accepting benefits which it had no power to reject, without uncreat-

ing itself. Under any theory with respect to this question, in order to bind the

corporation for such services, they must have been necessary and reasonable, and
must have been performed under a contract with the promoter or promoters,

assuming to act in behalf of the future corporation, with the intention and expec-

tation that they should be paid for by the corporation, and should not be mere
gratuities.^ The services performed must be intended at the time to inure to the

benefit of the future corporation ; must be made or done in its behalf, and with
the expectation and confidence that the company will be bound and not the credit

of the individuals.*^

5. Distinction Between Cases Where Remedy Is in Equity and at Law. Where
the contract made by the promoters is intended to inure to the benefit of, the

future corporation when organized, the other contracting party may, under cir-

cumstances, acquire an equity to have the contract carried into effect. But it

becomes a legal right only where the corporation affirms the contract or does
some act from which an affirmance may be implied. At law the rule obtains that

corporations cannot be bound by acts done or promises made by others in their

behalf before they come into existence, and this on the simple conception that

there is no privity of contract."

6. Liability to Subscribers For Deposits Where Undertaking Proves Abortive
— a. Statement of Liability. A person who has paid money for shares in a com-
pany which never comes into existence, or who has paid money afterward to a

scheme which is abandoned before it is carried into execution, has paid it on a

consideration which has failed, and he may therefore recover it back in an action

at law as so much money had and received to his use, unless it can be shown
that he has consented to or has acquiesced in the application of the money which
those into whose hands it has come have made of it ;

^ and he may maintain a

1)111 in equity for the same purpose.^' "Where a person has paid money to the pro-

84. Low V. Connecticut, etc., E. Co., 45 88. Nockela v. Crosby, 3 B. & C. 814, 5

N. H. 370. ' D. & R. 751, 27 Kev. Kep. 497, 10 E. C. L.

Other cases where the corporation, after 367; Ashpitel v. Seroombe, 5 Exch. 147, 19

coming into existence, was held liable on the L. J. Exch. 82, 6 R. & Can. Cas. 224 ; Chap-

theory of implied contract or of estoppel are 1™ «• Clarke, 4 Exch. 403 ; VoUans v. Fletcher,

Hawkins v. Mansfield Gold Min. Co., 52 Cal. \ '^'^'^\ 20, 16 L J Exch 173; Ward v.

513; Morrison v. Gold Mountain Gold Min. Londesborough, 12 C. B. 252, 74 E. C. L. 252.

Co., 52 Cal. 306; Reichwald v. Commercial ^.^l"
^'"'^™%^- Page^ 24 Beav. 654, 4 Jur.

Hotel Co., 106 111. 439; Paiton Cattle ^- \^^\^. ^•/i^'S?- r. t ^^^^o^r?"^ S"
Co v Araoahoe First Nat Bank 21 Nebr

Saunders, 4 Bing. 5, 13 E. C. L. 373, 2 C. & P.

62i 33 N W 271 59 Am iteD 852
^^^' ^^ ^- ^- ^- ^'^^' ^^ ^oore C. P. 44 (hold-

OK -nil ^V^'p\^^- ^- SS'J-. ing that in getting at the original projectors
85. Bellows J in Low tJ. Connecticut, etc., ..^ g^eat service will be done"); Grand

Ofi "-D T -V?; T> ^ ^ T> ^ ,A Trunk, etc., R. Co. v. Brodie, 9 Hare 823, 41

A ?®-,=^^''S/- ^'^^%
-^""t'

^^''' ^- ^°-' ^* E"g- Ch. 823; Williams V. Salmond, 2 Jur.Ark 383 396, per Eakin, J- N. S. 251, 2 Kay & J. 463, 4 Wkly Rep. 64

T-f+T'
This Prineiple is stated in Perry v

( where the principle was recognized, although
Little Rock, etc., E. Co., 44 Ark. 383. It the bill was dismissed); Green v. Barrett,
was ground of decision in Bommer v. Amen- g L. J. Ch. O. S. 6, 1 Sim. 45, 2 Eng. Ch. 45:

lr\?'^}l^^ ^P"°S Butt Hinge Mfg. Co., 81 Walstab v. Spottiswoode, 15 L. J. Exch. 193,
N. Y. 468, where an action in the nature of 15 m. & W. 501 ; Colt v. Woollaston, 2 P.
an action at law was sustained on the ground Wms. 154, 24 Eng. Reprint 679. For a
of ratification. See also Little Rock, etc., E. case where the provisional directors of a
Co. V. Perry, 37 Ark. 164, where there is a railway company promised to pay a land-
full discussion of the subject. It was there owner £3000 for' a right of way through his
announced that the doctrine cannot apply to land, which he in consideration of this sum
cases m which private persons, contracting agreed to convey to the proposed company,
exclusively for their individual benefit, after- and where, the company having proved abor-
ward create a corporation for the more con- tive, it was held that the projectors must
venient management and enjoyment of the nevertheless pay the £3000 see Bland v. Crow-
benefits acquired by the contract. The same ley, 6 Exch. 522, 20 L. J. Exch. 218, 6 E. &
doctrine is found in the leading ease of Low Can. Cas. 756. Compare Webb v Direct
V. Connecticut, etc., R. Co., 45 N. H. 370. London, etc., R. Co., 9 Hare 129, 41 Eng. Ch.
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meters of a projected corporation, under an agreement that shares shall be issued
to him when the companj'^ is formed, he will be entitled to recover his money
back from them unless the organization of the company is accomplished within a
reasonable time.*'

b. Grounds of Recovery— (i) At Law. In such cases there are two grounds
of recovery at law : (1) Failure of the project ; and (2) the want of acquies-

cence in the expenditure of the money paid in its support, both of which are
questions of fact, and in such an action they must both be determined in favor of
plaintiff in order to enable him to recover. As to the first ground of recovery,

that the undertaking has failed, the burden of proof is on plaintiff ; as to the
second, that plaintiff has not consented to, or acquiesced in, the application of his

money which has been made, the burden is on defendant ; since, in the absence
of all proof on this point, such acquiescence will not be presumed. On familiar

grounds tliese questions are to be determined by the jury, unless the evidence
arises wholly out of documents, which are to be construed and their meaning
expounded by the court. If a case arises in which there is evidence on the first

ground of recovery, namely, that the undertaking has proved abortive, and no
evidence, either for the court or for the jury, that plaintiff has acquiesced in

the use of his money which has been made, then it is not a misdirection for the
judge to leave out of view the second ground of recovery, namely, a want of

acquiescence on the part of plaintiff in the expenditure of his money, which has

been made, and to tell the jury that if the project has been abandoned as abor-

tive, plaintiff is entitled to recover his deposit.*'^ While partners cannot recover

contribution from copartners in actions at law, yet even in England, where joint-

stock companies, when fully formed, were deemed no more than extensive part-

nerships, it was held that one who had subscribed for shares in a proposed com-
pany did not, so long as it remained a mere project, become a partner or even a

quasi-partner with the promoters of it.^^ This is in accordance with the rule

already stated, that a partnership is not created by a mere agreement to organize

a partnership under common law. The same principle may be stated by saying

that the shareholders in a corporation are in no legal sense partners with the pro-

moters of it, unless they have specially agreed to become such and to share profits

and losses, from which it easily follows that the shareholders of an abortive cor-

poration are not, as shareholders merely, liable for the debts of the concern.'^

(ii) Is Equity. The jurisdiction of equity to entertain suits by subscribers

to abortive corporations, to recover from the promoters or directors money which
they have advanced in support of the scheme rests upon the two grounds of

fraud and trust. Where the undertaking is a swindle in its inception— a bubble,

such as a proposition to extract oil from English radishes— courts of equity will

sustain a bill by a subscriber to the shares of the concern to recover back the

money which he has paid as deposit on such shares on the ground of fraud.'*

129 [reversed in 1 De G. M. & G. 521, 16 corporation, it made a contract with the pro-

Jur. 323, 21 L. J. Ch. 337, 50 Eng. Ch. 400]. moters for their services, different from the

90. Hudson v. West, 189 Pa. St. 491, 42 arrangement between the promoters and the

Atl. 190, 29 Pittsb. L. J. (Pa.) 283. subscribers to shares, made prior to the or-

91. Ashpitel v. Sercombe, 5 Exch. 147, 19 ganization, which was held to release the sub-

L. J. Exch. 82, 6 R. & Can. Gas. 224. scribers from their liability to the promoters
92. Walstab v. Spottiswoode, 15 L. J. see Mildenberg v. James, 31 Misc. (N. Y.)

Exch. 193, 15 M. & W. 501. 607, 66 N. Y. Suppl. 77; Kent v. Freehold
93. Fay v. Noble, 7 Gush. (Mass.) 188. Land, etc., Co., L. R. 4 Eq. 588, 17 L. T. Rep.
94. Williams v. Page, 24 Beav. 654, 4 Jur. N. S. 77 ; Twycross v. Grant, 2 C. P. D. 469,

N. S. 102, 27 L. J. Ch. 425; Green v. Barrett, 46 L. J. C. P. 636, 36 L. T. Rep. N. S. 812,

5 L. J. Ch. 0. S. 6, 1 Sim. 45, 2 Eng. Ch. 45; 25 Wkly. Rep. 701 (judgment of Lord Cole-
Colt V. Woollaston, 2 P. Wms. 154, 24 Eng. ridge, C. J.). In Henderson v. Lacon, L. R.
Reprint 679. 5 Eq. 249, 18 L. T. Rep. N. S. 527, 16 Wkly.

Circumstances relieving subscribers from Kep. 328, similar relief was granted against
liability to promoters.— For circumstances directors of a company under similar circum-
under which, after the organization of the stances, although the promoters were not par-
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A promoter who makes a fraudulent overissue of shares to himself, and who
thereafter sells them to innocent persons, may be compelled to account to his

associates for the money thus acquired.'^

c. Measure of Recovery in Equity. A promoter participating in the fraud

of his personal representative is liable to hona fide subscribers, not only for their

due proportions of the proiits he himself has realized, but also for their due pro-

portions of the fund which he has received as trustee and misappropriated by
paying it over to those privately interested with him.'*

d. In Restoring Deposits, Breach of Trust to Prefer Particular Shareholders.

If it appears that the managing committee of a company which has proved abor-

tive, in restoring to the subscribers for its shares what remains of their advances

after the payment of expenses, prefer certain of such subscribers by treating their

advances as loans, and by paying them in full, while the others get back only a

percentage of their deposits, the transaction will be undone by a court of equity

in a bill by a subscriber for an accounting.'''' It follows that if the promoters or

managers of the company give effect to such a fraudulent agreement, by restoring

in full and not pro rata with other subscribers, the moneys which the particular

subscriber has advanced in pursuance of it, they will be subject to account for it

in equity to those whose rights have been prejudiced by the transaction.'^ The

ties to the suit. Compare Foss v. Harbottle,

2 Hare 461, 24 Eng. Ch. 461, where a bill of

two shareholders, filed on behalf of themselves
and all other shareholders, was dismissed on
the ground that it showed no obstacle to the

bringing of a bill by the company for the re-

lief prayed for. For a case in which Vice-

Chancellor Bacon thought that it was no
fraud on subscribers to shares for a person to

purchase a colliery for £16,000, and then to

promote a company to purchase it from him,
to sell it to the company for £23,000, to be-

come manager therein, and to conceal the real

facts of the transactions from subscribers see

Craig V. Phillips, 3 Ch. D. 722, 46 L. J. Ch.

49, 35 L. T. Rep. N. S. 198. But it seems that

this case should be regarded as having been
overruled by Erlanger v. New Sombrero Phos-

phate Co., 3 App. Cas. 1218, 39 L. T. Pep.
N. S. 269, 26 Wkly. Rep. 65 [afftrming 5

Ch. D. 73, 46 L. J. Ch. 425, 36 L. T. Rep.
N. S. 222, 25 Wkly. Rep. 436]; Twycross i\

Grant, 2 C. P. D. 469, 46 L. J. C. P. 636, 36
L. T. Rep. N. S. 812, 25 Wkly. Rep. 701,

and as being opposed to the doctrine of the

house of lords, in Erlanger v. New Sombrero
Phosphate Co., 3 App. Cas. 1218, 39 L. T.

Rep. N. S. 269, 26 Wkly. Rep. 65.

That the remedy in equity may be lost by
laches, although the period of time may be
extended, where plaintiff has been prevented
by fraud, concealment, or obstruction from
obtaining the facts necessary to support liis

suit see Williams v. Page, 24 Beav. 654, 4
Jur. N. S. 102, 27 L. J. Ch. 425.

That equity repels actions of this kind
when brought for barratrous purposes see

Grand Trunk, etc., R. Co. v. Brodie, 9 Hare
823, 41 Eng. Ch. 823. But not where plain-

tiff has an interest in the success of the suit,

although small, even if he is prosecuting it

under a barratrous contract with a solicitor.

Williams v. Page, 24 Beav. 654, 4 Jur. N. S.

102, 27 L. J. Ch. 425.

As to the necessary parties to such a bill

see Williams v. Page, 24 Beav. 654, 4 Jur.

N. S. 102, 27 L. J. Ch. 425; Clements v.

Bowes, 1 Drew. 684; Grand Trunk, etc., R. Co.

V. Brodie, 9 Hare 823, 41 Eng. Ch. 823; Wil-
liams V. Salmond, 2 Jur. N. S. 251, 2 Kay
& J. 463, 4 Wkly. Rep. 64.

95. Huiskamp v. West, 47 Fed. 236.

96. Getty v. Devlin, 70 N. Y. 504, 54 N. Y.
403. Contra, Bent v. Priest, 10 Mo. App.
543, Lewis, P. J., dissenting.

97. Williams v. Page, 24 Beav. 654, 4 Jur.

N. S. 102, 27 L. J. Ch. 425.

98. Williams v. Page, 24 Beav. 654, 4 Jur.

N. S. 102, 27 L. J. Ch. 425.

That secret arrangements for releasing

particular shareholders, the same not being
iona fide forfeitures for non-payment of calls,

are void, will be shown when dealing with
shareholders; and see specially on the sub-

ject In re United Service Co., L. R. 5 Ch.

707, 39 L. J. Ch. 730, 23 L. T. Rep. N. S.

331, 18 Wkly. Rep. 1058.
Release by contract of right to recover de-

posits.— That applicants in English railway
companies released their rights to recover de-

posits under what was termed the " Sub-
scriber's Agreement and Parliamentary Con-
tract " see Chaplin v. Clarke, 4 Exch. 403

;

Willey V. Parratt, 3 Exch. 211, 18 L. J.

Exch. 82, 6 R. & Can. Cas. 32; Jones v. Har-
rison, 2 Exch. 52, 12 Jur. 122, 17 L. J. Exch.
132, 5 R. & Can. Cas. 138 ; Clements v. Todd,
1 Exch. 268, 17 L. J. Exch. 31, 5 R. & Can.
Cas. 132. That such an agreement estopped
subscriber where the money advanced by him
had been expended as therein authorized, al-

though the scheme of incorporation became
abortive, but not if the agreement tendered
him for execution contained provisions not
authorized by law see Ashpitel v. Sercombe,
5 Exch. 147, 19 L. J. Exch. 82, 6 R. & Can.
Cas. 224. That this agreement did not estop
them in the absence of fraud see Atkinson
V. Pocock, 1 Exch. 796, 12 Jur. 60. That the
fact that deposits had been made on but
little more than one-half the shares which

[I, Q. 6. d]
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case is rendered worse by the fact that the money repaid to subscribers was in
consideration of tlieir making a colorable subscription to defraud the legislature,

to whom an application had been made for a charter.'' In all such cases the
governing principle is that whoever makes a colorable subscription for shares in a
company, for the mere purpose of deceiving others, with an understanding
between himself and the promoters or managers that he is not to be held to the
liabilities of a subscriber, will nevertheless be held, both at law and in equity, to

the very form of the contract which he has made and published.^

7. Liability of Promoters— a. In Actions For Damages For Deceit. If the
promoters of a corporation put forth a fraudulent prospectus or otherwise make
fraudulent representations whereby persons are induced to become subscribers to

the shares of the projected company, by reason of which they sustain damages,
they have, under the principles of the common law, a direct action against those

who have been guilty of the fraud, to recover the damages which they have
thereby suffered. In an action at law for this kind of deceit, the measure

had been allotted, which fact was not com-
municated to the subscriber, did not consti-

tute such fraud as would release him see

Vane v. Oobbold, 1 Exch. 798.

What provisional committeemen were not
liable.— The committeeman not shown to
have received the money advanced by the

plaintiflF subscriber, but whose name had been
published as a provisional committeeman, but
who attended one meeting only of the com-
mittee, at which he presided as chairman,
but at which he dissented from the proceed-
ings, was not liable in an action by a sub-

scriber for the repayment of his deposit
money. Burnside v. Dayrell, 3 Exch. 224,

19 L. J. Exch. 46, 6 K. & Can. Cas. 67.

99. Williams v. Page, 24 Beav. 654, 4 Jur.
N. S. 102, 27 L. J. Ch. 425; Clements v.

Bowes, 1 Drew. 684.

1. Litchfield Bank v. Church, 29 Conn. 137;
White Mountains R. Co. v. Eastman, 34 N. H.
134; Custar v. Titusville Gas, etc., Co., 63
Pa. St. 381; Graff v. Pittsburgh, etc., R. Co.,

31 Pa. St. 489; Centre, etc.. Turnpike Eoad
Co. V. MeConaby, 16 Serg. & R. (Pa.) 140.

See also Miller v. Hanover Junction, etc., E.
Co., 87 Pa. St. 95, 30 Am. Eep. 349.

2. Walker v. Anglo-American Mortg., etc.,

Co., 72 Hun (N. Y.) 334, 25 N. Y. Suppl.

432, 55 N. Y. St. 54; Gerhard v. Bates, 1

C. L. E. 868, 2 E. & B. 476, 17 Jur. 1097, 22
L. J. Q. B. 364, 1 Wkly. Eep. 383, 20 Eng.
L. & Eg. 129, 75 E. C. L. 476.

Iiiability ex contractu.— It has been held
that an action eso contractu will not lie.

Haines v. Franklin, 87 Fed. 139. But this does
not appear to be sound, since, as already
seen, such actions have been frequently main-
tained in England, as actions for money had
and received upon a consideration which has
failed. This right of action has been placed
upon a supposed fiduciary relation, arising

between promoters and those whom they so-

licit to become shareholders in the corpora-
tion, and upon the consequent obligation on
the part of the promoters to exercise the
utmost good faith toward the shareholders.
Walker v. Anglo-American Mortg., etc., Co..

72 Hun (N. Y.) 334, 25 N. Y. Suppl. 432, 55
N. Y. St. 54. But it does not seem that there

[I, Q, 6. d]

is any such fiduciary relation, and it is per-

fectly clear that no such fiduciary relation
is necessary in order to sustain an action at
law for damages for deceit. •

Priorities between mortgage bondholders.

—

Where promoters, by falsely representing to
the owner of property that improvements of

great value will be placed upon the property
and paid for, induce him to convey the prop-
erty to the corporation, and to accept in

part payment second-mortgage bonds of the
corporation, so as to let in, as a first lien,

first-mortgage bonds which are held by them-
selves, and issue to themselves shares of the
corporation for which they pay nothing, they
will not be allowed to assert the lien of the
first mortgage in priority to the second mort-
gage. Hooper v. New York Central Trust Co.,

81 Md. 559, 32 Atl. 505, 29 L. E. A. 262.

Where promoters by various devices cause
shares of stock to be Issued and assigned to
themselves as full-paid, in consideration of
property acquired by the corporation, when in
fact the property has not been paid for by
the shares, and the promoters also hold bonds
on the corporate estate secured by a first

mortgage, they will not be allowed to recover
from the corporation, as first-mortgage bond-
holders, without paying what is due from
them to the corporation as shareholders, if

the rights of one who sold the property to the

corporation are thereby put in jeopardy.

One promoter in such case is affected by the
fraud of another in making the guaranty that
the money placed in his hands will be used In

putting improvements upon the property, and
in such a case a promoter of a corporation
who has not paid his stock subscription will

not be permitted to take an assignment of a
claim for improvements made on corporate
property, so as to enforce the same in priority

to valid mortgages on such property. Hooper
V. New York Cent. Trust Co., 81 Md. 559, 32
Atl. 505, 29 L. E. A. 262.

Statutes making " oflScers " of corporations
liable for making false certificates or public
notices do not apply to a case where a false

certificate is made by an incorporator to
bring the corporation into being; since, until
the corporation is brought into existence, it
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of damages of the defrauded sharetaker is, it seems, the money which he has

paid on account of his subscription for the shares, with interest, giving a credit

to defendants for what the shares were really worth, at the time when they

were bought, but not for any fictitious value which they had acquired by reason

of the false representation by which they had been imposed upon the public'

b. Injunction Against Promoters For Nuisance After Formation of Company.
A continuing nuisance, such as the unlawful occupation of a street by a railway

company, will not authorize an injunction against the promoters of a company,
where the company has been duly incorporated, although the nuisance may have
been commenced by the promoters ; but the injunction, if any, should be against

the corporation.*

e. Personal Liability of Promoters on Contracts Made For Projected Com-
pany— (i) Recent American Doctsine. The promoters of a corporation are

personally liable for debts which they assume to contract in its name and behalf,

before it has acquired a de facto organization, such as cannot be attacked except
by the state,^ and if the governing statute prescribes a condition precedent to

corporate existence, such as filing of articles of incorporation, they are personally

liable for engagements which they have assumed to make in the name of the sup-

posed corporation before that condition has been fulfilled.' So, if they assume
to make contracts in the name of the proposed corporation and then voluntarily

abandon their purpose of forming it, they become personally liable to make good
those contracts, and each becomes liable to make good such as he has directly or

indirectly authorized or ratified.'' So the promoters of a corporation were liable

personally for materials purchased by one elected by them as superintendent and
general manager, necessary for the proposed business, where they procured a char-

ter in which they were named as directors for the first year, and as such directors

elected themselves officers, but no hona fide subscription of stock, or arrange-

ments for the payment of debts or liabilities were ever made.* So, although
there may be a corporation in existence for which work is being done, it is quite

possible that the person contracting to do such work may not be aware of that

fact, and may contract with its promoters as individuals, so as to make it a ques-

tion of fact for the jury whether the contract is a contract of the individuals as

partners or of the corporation.' With regard to the liability of one promoter
for the engagements of others made in the name of the corporation before it has

been brought into existence, a person who signs articles of incorporation which
are filed for record and recorded may be liable as a partner for permitting the

use of his name as an officer of the corporation by other signers of the articles

who, without being legally incorporated, carry on business in the assumed name
of the corporation, where he has knowledge of such use of his name or is guilty

of negligence in not knowing it.'"'

(n) In Oa.se of Parol Contracts, Liability Qvestion of Fact For

has no " officers.'' Thomson-Houston Electric 7. Hersey v. Tully, 8 Colo. App. 1 10, 44
Co. V. Murray, 60 N. J. L. 20, 37 Atl. 443. Pac. 854; McLennan v. Anspaugh, 2 Kan.

3. Twycross v. Grant, 2 C. P. D. 469, 46 App. 269, 41 Pac. 1063; Roberts Mfg. Co. v.

L. J. C. P. 636, 36 L. T. Kep. N. S. 812, 25 Schllek, 62 Minn. 332, 64 N. W. 826.
Wkly. Eep. 701, judgment of Lord Coleridge, 8. Whetstone v. Crane Bros. Mfg. Co., 1

C. J. See also the views of Lord Cockburn Kan. App. 320, 41 Pac. 211.

on the same question, at pp. 542-546. 9. Rust-Owen Lumber Co. v. Wellman, 10
4. Deiter v. Estill, 95 Ga. 370, 22 S. E. 622. S. D. 122, 72 N. W. 89.

5. Hersey v. Tully, 8 Colo. App. 110, 44 10. Wechselberg c. Flour City Nat. Bank,
Pac. 854; Colorado Land, etc., Co. v. Adams, 64 Fed. 90, 12 C. C. A. 56, 26 L. E. A. 470.
5 Colo. App. 190, 37 Pac. 39; McLennan v. Construction of statute creating an indi-
Hopkins, 2 Kan. App. 260, 41 Pac. 1061. vidual liability for omitting the word "lim-

6. McLennan v. Hopkins, 2 Kan. App. 260, ited" from the corporate name see Lehman
41 Pac. 1061; Queen City Furniture, etc., Co. v. Knapp, 48 La. Ann. 1148, 20 So. 674.
V. Crawford, 127 Mo. 356, 30 S. W. 163; A promoter cannot be held liable for en-
Wechselberg v. Flour City Nat. Bank, 64 Fed. gagements made by his associates with which
90, 12 C. C. A. 56, 26 L. E. A. 470. he had no part, in behalf of the corporation,

[I, Q, 7. e. (n)]
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JxjRr. If the contract rests in parol, then it will ordinarily be a question of fact
for the jury whether the party advancing the supplies or the money to the
promoters did so on the credit of the promoters or on the credit of the prospec-
tive corporation." For example it has been held that the character in which the
members of what has been called in England the provisional committee of a pro-

jected corporation are liable, upon contracts for work and labor, etc., is a question
of fact for a jury.^^

(hi) In Case of Written Contracts, Iiability Question of Interpreta-
tion^or Court. But if the contract is in writing, and is unambiguous in such
a sense as excludes the aid of parol evidence in its interpretation, then the
question is a mere question of interpretation for the court, and the promoters
will stand bound or discharged from liability according to the terms of the

contract by which the parties have seen fit to bind themselves. For example,
if the contract stipulates that the obligee will not look to the promoters
for payment of indemnity, but will take his chances of their succeeding in

organizing the proposed company, and of the company when organized ratifying

the contract which they thus assume to make for it, then there will be no room
for controversy, and the promoters will not be liable.'' So if a person agrees

with the promoters of a company to bear, himself, the expense of promoting it, he
cannot recover such expense from the company when organized, although (it

being organized under a special act of legislation) the act contains a provision to

the efEect that the company shall pay the costs of the passing of the bill— the

reason being that the previous agreement inures to the benefit of the company.'*
(iv) WsEN Promoters Liable on Theory of Breach of Warranty op

A. GENGY. The obligee in the contract being innocent, and not being aware of

the fact that the corporation has not been called into existence, if the promoters
assume to hold it out to him as an existent body capable of contracting, and if

they assure him that as its agents they have a right to bind it by the contract

into which they induce the obligee to enter, and if in point of fact the corpora-

tion is not yet existent, then the promoters will be liable to the obligee to make
good the contract, on the theory that they have been guilty of a breach of war-

ranty of their agency.'^ The importance of this principle lies in the fact that

unless tlie promoters can be thus charged no one is liable, and the innocent third

parties whom they have duped into making the contract and the advance under
it must be compelled to bear the loss ; since, as already seen, the corporation is

where all the necessary steps to bring it Thomas v. Edwards, 2 M. & W. 215, Tyrw.
into existence have been taken. Railroad & G. 872.

Gazetce v. Wherry, 58 Mo. App. 423. 14. Savin v. Hoylake E. Co., L. R. 1 Exeh.
Circumstances under which defective ac- 9, 4 H. & C. 67, 11 Jur. N. S. 934, 35 L. J.

knowledgment of articles of incorporation Exch. 52, 13 L. T. Rep. N. S. 374, 14 Wkly.

does not make promoters liable for a purchase Rep. 109.

of land made in behalf of the intended corpo- 15. Arkansas.— Garnett v. Richardson, 35

ration. See Shields v. Clifton Hill Land Co., Ark. 144.

94 Tenn. 123, 28 S. W. 668, 45 Am. St. Rep. Illinois.— Biglow v. Gregory, 73 111. 197;

700, 26 L. R. A. 509. Pettis v. Atkins, 60 111. 454.

11. Higgins V. Hopkins, 3 Exch. 163, 18 loim.— Kaiser v. Lawrence Sav. Bank, 56

L. J. Exeh. 113, 6 R. & Can. Cas. 75. Iowa 104, 8 N. W. 772, 41 Am. Rep. 85.

12. Reynell v. Lewis, 16 L. J. Exch. 25, Louisiana.— Field v. Cooks, 16 La. Ann.

15 M. & W. 517, 4 R. & Can. Cas. 351. 153.

Considerations which under the English law Michigan.— Eaton v. Walker, 76 Mich,

are to govern the jury in determining the 579, 43 N. W. 638, 6 L. R. A. 102.

question. Bailey v. Macaulay, 13 Q. B. 815, Minnesota.— Johnson v. Corser, 34 Minn.

14 Jur. 80, 19 L. J. Q. B. 73, 66 E. C. L. 355, 25 N. W. 799.

815; Kerridge v. Hesse, 9 C. & P. 200, 38 Missouri.— Hurt v. Salisbury, 55 Mo.

E. C. L. 126. 310.

13. Such was the contract in Landman v. Nebraska.— Abbott v. Omaha Smelting,

Entwistle, 7 Exch. 632, 21 L. J. Exch. 208; etc., Co., 4 Nebr. 416.

Higgins V. Hopkins, 3 Exch. 163, 18 L. J. New Jersey.— m\l V. Beach, 12 N. J. Eq.

Exch. 113, 6 R. & Can. Cas. 75. Compare 31.

[I, Q. 7, e, (ll)]
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not ordinarily bound by contracts made in its behalf by its promoters before it

comes into existence, but is at liberty to ratify or reject them as it may see fit.'*

For example, where the signers of a promissory note affixed their names to it,

with the addition of the words " directors," and " as directors," and in the body
of the instrument promised " as directors " of the [corporation] to pay to the

person named or to his order a certain sum, and the corporation had not yet

acquired a legal existence, they were held liable to pay the same as partners."

Where a contract made in behalf of a pretended corporation is signed by one
who professes to be signing " as agent," but who has no principal existing at the

time, and the contract would be wholly inoperative unless binding upon the per-

son who signed it, he is personally liable on it ; and a stranger cannot, by a subse-

quent ratification, relieve him from liability.'^ This rule applies with full force

to the managers of a pretended corporation who have carried on business and
acquired credit in its pretended name, and especially where the business is such
that the corporation if in existence would be prohibited from doing it.'' It

applies with peculiar force where the circumstances are such that the corporation

could not have existed at all, as where the associates have assumed to form a cor-

poration under a statute which is void.^

(v) Wben Pmomotees Liable on Ground of Frattd. If the promoters
who assume to make contracts in the name of a corporation before it has been
called into existence do so with the fraudulent purpose of deceiving the other
party to the contract, they ought at least to pay the damages which they have
thus visited upon the other party to it, on another principle which, stated in the

most general terms, is that fraud followed by damage gives a right of action in

tort for an indemnification. But, more particularly stated, the principle here is

that they who cause injury to others by a fraudulent use of corporate powers are

liable in damages therefor.^'

(vi) Pbomotees Wot Neobssamly Liable as Partners. Promoters
may or may not become liable as partners, each for the others, and consequently

each for the whole indebtedness, according to the character in which they bind
themselves, which, as already seen, will be a question of fact, except where that

character is shown by an unambiguous writing ; and this will be in an action at

law a question of fact for the jury, and in a suit in equity a question of fact for

the decision of the chancellor, depending upon the terms of the agreement and
the circumstances of the case.^ The doctrine of the English courts seems to be
that persons who serve on provisional committees, appointed at public meetings

or otherwise, for the purpose of getting up a company, are not ipso facto part-

ners, so that one will be liable upon contracts made by the others, although
special facts may exist which will make them liable as such.'' The reason of the

Pennsylvania.— Hess v. Werts, 4 Serg. & E. 30. Eaton v. Walker, 76 Mich. 579, 43
356. N. W. 638, 6 L. R. A. 102.

16. Erie, C. J., in Kelner v. Baxter, L. E. 21. Trowbridge v. Scudder, 11 Gush.
2 C. P. 174, 12 Jur. N. S. 1016, 36 L. J. (Mass.) 83; Vose v. Grant, 15 Mass. 505;
C. P. 94, 15 L. T. Eep. N. S. 313, 15 -Wkly. Medill v. Collier, 16 Ohio St. 599; Barthol-
Eep. 278. omew v. Bentley, 1 Ohio St. 37; Bartholomew

17. Hurt V. Salisbury, 55 Mo. 310. v. Bentley, 15 Ohio 659, 45 Am. Dec. 596.
18. Kelner v. Baxter, L. R. 2 C. P. 174, 12 22. Johnson v. Corser, 34 Minn. 355, 25

Jur. N. S. 1016, 36 L. J. C. P. 94, 15 L. T. N. W. 799.
Rep. N. S. 313, 15 Wkly. Rep. 278. 23. Bailey v. Macaulay, 13 Q. B. 815, 14
Other illustrative cases where promoters, Jur. 80, 19 L. J. Q. B. 73, 66 E. C. L. 815;

assuming to contract for an existing corpora- Newton «. Belcher, 12 Q. B. 921, 13 Jur. 253,
tion, were held personally liable are Abbott 18 L. J. Q. B. 53, 6 R. & Can. Cas. 38, 64
V. Omaha Smelting, etc., Co., 4 Nebr. 416; E. C. L. 921; Forrester v. Bell, L. E. 10 Ir.

Scott V. Ebury, L. R. 2 C. P. 255, 36 L. J. 555; Matter of Wolverhampton, etc., R. Co.,

C. P. 161, 15 L. T. Rep. N. S. 506, 15 Wkly. 1 Drew. 204, 2 Hall & T. 391, 16 Jur. 681,
Eep. 517. - 19 L. J. Ch. 368, 2 Maen. & G. 192, 48 Eng.

19. Fay v. Noble, 7 Cush. (Mass.) 188; Ch. 148 [afjlrmmg 3 De 6. & Sm. 205, 14
Medill V. Collier, 16 Ohio St. 599. Jur. 539 note, 6 E. & Can. Cas. 310] ; Land-
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rule is said to be that a partnership is not created by agreement to organize a
future partnership.^ Another reason is that an agreement to form a corporation
does not make the coadventurers partners with respect to their engagements
made prior to the existence of the corporation, for the reason that there is no
agreement among them to share any profit or loss.^

(vii) Promotebs Wot as Such Oontributobies. Promoters, being neither
partners nor members of the company in virtue of the fact that they are pro-
moters, are not liable, on the company being wound up, to contribute to the fund
raised to pay its debts and to pay the expenses of the winding-up.'* In the
United States the rule would be substantially the same, and for substantially the
same reasons. If the corporation had never become organized, then, in case of
its being wound up in equity, the promoters would or would not be liable to con-
tribute to the payment of its debts and to the expenses of its winding-up, accord-

ing to the position in which, by their contracts, they had placed themselves, which
would be a question of fact, or of fact and law, in each particular case. If the
corporation had been called into existence, then they would not ordinarily be liable

to contribute to the payment of its debts, for the reason that as promoters they
are neither shareholders nor members of it.

(viii) Whether One Promoter Can Sue Another at Law— (a) In
General. If promoters have assumed, as among themselves, the character of
partners— which, as already seen, is prima facie not the case— then one of

them cannot sue another for contribution in respect of a debt which they have con-

tracted in their character as partners, under a well-known rule.^ If, however,
the defendant promoter personally undertook to pay the plaintiff promoter the rule

would be different.^ Thus if a person who is an inventor of a scheme gets gen-
tlemen to act as a committee, with the intention of forming a joint-stock company
to carry it into effect, and he himself acts as secretary to the committee, he cannot
maintain an action against one of the committee for his services as such secretary,

man v. Entwistle, 7 Exch. 632, 21 L. J. Exch.
208; Burnside v. Dayrell, 3 Exch. 224, 19

L. J. Exch. 46, 6 E. & Can. Cas. 67 [over-

ruling Barnett v. Lambert, 15 M. & W. 489]

;

Higgins V. Hopkins, 3 Exch. 163, 18 L. J.

Exch. 113, 6 R. & Can. Cas. 75; Norris v.

Cottle, 2 H. L. Cas. 647, 14 Jur. 703; Car-
rick's Case, 15 Jur. 645, 20 L. J. Ch. 670, 1

Sim. N. S. S05, 40 Eng. Ch. 505; Wood v.

Argyll, 13 L. J. C. P. 96, 6 M. & G. 928, 7

Scott N. R. 885, 46 E. C. L. 928; Matter of

Wolverhampton, etc., E,. Co., 2 Macn. & G.

185, 48 Eng. Ch. 143; Reynell v. Lewis, 15

M. & W. 517. See the observations of Lord
Brougham in Norris v. Cottle, 2 H. L. Cas.

647, 14 Jur. 703. The cases of Holmes v.

Higgins, 1 B. & C. 74, 2 D. & R. 196, 1 L. J.

K. B. O. S. 47, 8 E. C. L. 33 ; Lucas v. Beach,

4 Jur. 631, 1 M. & G. 417, 1 Scott N. R. 350)

39 E. C. L. 831, and Hutton v. Upfill, 2 H. L.

Cas. 674, are overruled on this point.

24. Forrester v. Bell, L. R. 10 Ir. 555.

See to the general question Fay v. Noble, 7

Gush. (Mass.) 188; Bourne v. Freeth, 9
B. & C. 832, 1 L. J. K. B. O. S. 292, 4 M. & R.
512, 17 E. C. L. 285; Fox v. Clifton, 6 Bing.

776, 8 L. J. C. P. 0. S. 257, 4 M. & P. 676, 31
Rev. Rep. 536, 19 E. C. L. 347 [affirmed in

9 Bing. 115, 1 L. J. C. P. 180, 2 Moore & S.

146, 23 E. C. L. 509]. It is upon this ground
that ^n allottee of shares in an abortive com-
pany is not a contributory. There never was
a contract of partnership on hia part, but
only an agreement to become a partner in case
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the company should be formed under an act

of parliament. Hutton v. Thompson, 3 H. L.
Cas. 161.

25. Reynell v. Lewi^, 16 L. J. Exch. 25,
15 M. & W. 517, 4 E. & Can. Cas. 351.

26. Matter of Direct Exeter, etc., R. Co.,

3 De G. & Sm. 205, 14 Jur. 539 note, 6 R. &
Can. 310 [affirmed in 1 Drew. 204, 2 Hall
& T. 391, 16 Jur. 681, 19 L. J. Ch. 368, 2
Macn. & G. 192, 48 Eng. Ch. 148]; Bright
V. Hutton, 3 H. L. Cas. 341, 16 Jur. 695 [over-

ruling Hutton V. Upfill, 2 H. L. Cas. 674, and
many previous English cases].

27. Mllburn v. Codd, 7 B. & C. 419, 1

M. & R. 238, 14 E. C. L. 191.

28. Holmes v. Higgins, 1 B. & C. 74, 2
D. & R. 196, 1 L. J. K. B. O. S. 47, 8 E. C. L.

33 ; Goddard V. Hodges, 1 Cromp. & M. 33, 2
L. J. Exch. 20, 3 Tyrw. 209; Wilson v. Cur-
zon, 11 Jur. 47, 16 L. J. Exch. 122, 16
M. & W. 532, 5 R. & Can. Cas. 24. But one
who had entered into a contract to perform
work and furnish materials with a committee
associated together for the purpose of ob-

taining an act of parliament for making a
turnpike road was not precluded from main-
taining such an action by the fact that, subse-

quently to such contract, he became a share-

holder in the company; although it would
prevent him from recovering for the value of
any services rendered subsequently to the time
when he became a shareholder. Lucas v.

Beach, 4 Jur. 631, 1 M. & G. 417, 1 Scott
N. R. 350, 39 E. C. L. 831.
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for his trouble, or for iotimeys which he undertakes in furtherance of the execu-

tion of the scheme, unless upon express evidence that the member of the commit-

tee whom he sues employed him.'*

(b) Cirmmistances Under Which One Can Mmntavn, Action Against
Others For Contribution. If one promoter pays a debt for which all the pro-

moters are liable, he may of course have contribution from the others in a proper

proceeding. In such a case it seems that each pays an aliquot portion of the

original indebtedness and no more— not being liable to contribute to make up
deficiencies caused by the death or insolvency of any of the others.*' Circum-
stances may of course arise in which one promoter will be entitled to maintain an
action at law against another promoter to recover advances made at the special

instance and request of such other— as where one committeeman incurs and pays
costs, at the request of another committeeman, in bringing actions against still other

committeemen to recover the amount of his claim, in which case he might at

common law recover the amount of such costs from the committeeman at whose
instance he sued, under the common count for money paid.''

29. Parkin v. Fry, 2 C. & P. 311, 12 E. C. L.

e»o.

30. Batard v. Hawes, 3 C. & K. 277, 2
E. k B. 287, 17 Jur. 1154, 22 L. J. Q. B. 443,

1 Wkly. E«p. 387, 75 E. C. L. 287. See to
the same effect Edger v. Knapp, 1 D. & L. 73,

7 Jur. 583, 5 M. & G. 753, 6 Scott N. R. 707,
44 E. C. L. 393. Thus A, B, and C hired
premises of D, for the purposes of a company,
of which A, B, and C were the contract com-
mitteemen. The company having suffered the
rent to get in arrear, D sued and recovered
it of A. It was held that A could maintain
separate actions at law against B and C for

contribution. Boulter v. Peplow, 9 C. B.
493, 14 Jur. 248, 19 L. J. C. P. 190, 67 E. C. L.

493.

31. Bailey v. Macaulay, 13 Q. B. 815, 14
Jur. 80, 19 L. J. Q. B. 73, 66 E. C. L. 815. As
to thp action at law to recover upon an un-
dertaking for the payment of money when an
incorporated company which the parties pro-

posed to form shall be organized see Childs
«. Smith, 55 Barb. (N. Y.) 45.

That a committeeman subsequently joining
is not liable for engagements of committee-
men made prior to his joining, unless made
so by his own special agreement or conduct,
see Beale v. Mouls, 10 Q. B. 976, 11 Jur. 845,
16 L. J. Q. B. 410, 5 E. & Can. Gas. 105, 59
E. C. L. 976. ijompare for a similar rule in

respect of incoming partners Woods v. Rus-
sell, 5 B. & Aid. 942, 1 D. & R. 587, 24 Rev.
Rep. 621, 7 E. C. L. 512; Helsby v. Mears, 5
B. & C. 504, 8 D. & R. 289, 4 L. J. K. B. O. S.

214, 11 E. C. L. 559. And see further Clarke
V. Spence, 4 A. & E. 448, 5 L. J. K. B. 161,
6 N. & M. 399, 31 E. C. L. 206; Maudslay v.

Le Blanc, 2 C. & P. 409, 12 E. C. L. 643;
Whitehead v. Barron, 2 M. & Rob. 248 ; Ex p.
Peele, 6 Ves. Jr. 602; Ex p. Jackson, 1 Ves.
Jr. 131, 1 Rev. Rep. 91.

Members of provisional committee in Eng-
land are not, as matter of law, liable for the
•ngagements of the managing committee ap-

Sinted by them (Williams v. Pigott, 2 Exch.
1, 12 Jur. 313, 17 L. J. Exch. 196, 5 R. &

Caa. Oas. 544), in the absence of proof of an
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intention or an agreement to be so bound
(Brown v. Andrew, 13 Jur. 938, 18 L. J. Q. B.

153), which would be a question of fact for

a jury (Williams v. Pigott, 2 Exch. 201, 12

Jur. 313, 17 L. J. Exch. 196, 5 R. & Can. Cas.

544). If judgments are obtained in separate
actions against persons who are jointly liable,

for the same subject-matter, a satisfaction of

one judgment is in effect a satisfaction of

both. Bailey v. Haines, 15 Q. B. 533, 14 Jur.

835, 19 L. J. Q. B. 402, 69 E. C. L. 533;
Turner v. Davies, 2 Saund. 137?. If therefore
separate actions are brought against several
committeemen of a projected corporation upon
a demand for which they are jointly liable,

and pending such actions one of them pays
the whole debt and the costs in the suit
against himself, the others will be entitled
to have the proceeding against them stayed
without payment of costs. Newton v. Blunt,
3 C. B. 675, 4 D. & L. 674, 16 L. J. C. P. 121,
5 R. & Can. Cas. 29, 54 E. C. L. 675. "A
plaintiff who, to multiply his chances of; suc-

cess, brings several actions for a joint debt
against the co-contractors, has no reason to
complain if his success in obtaining payment
of the debt and costs in one, deprives him of
the right to recover costs in the other ac-

tions." Joint contractors are entitled, under
this rule, to be discharged without payment
of costs, even after verdidt, if judgment
against them has not been signed. Nor does
it make any difference that separate evidence
may be necessary to establish the joint lia-

bility of each of the committeemen separately
sued; for it frequently happens, where ac-

tions on joint contracts are brought against
several, that it is necessary to establish the
case against each by separate evidence.
Bailey v. Haines, 15 Q. B. 533, 538, 14 Jur.
835, 19 L. J. Q. B. 402, 69 E. C. L. 533, per
Lord Campbell, C. J. Upon the question of
what evidence may be resorted to to charge
committeemen with the debts incurred in pro-
moting a corporation see Bailey v. Macaulay,
13 Q. B. 815, 14 Jur. 80, 19 L. J. Q. B. 73,
66 E. C. L. 815 ; Matter of Direct Exeter, etc.,

E. Co., 3 De G.. & Sm. 224 [afflrmed in 2

[I. Q, 7, e. (VIII). (b)]
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d. Liability of Promoters to Company— (i) Promoters Must Account to

Future Corporation For Secret Profits. Although the promoters of a

corporation are not its agents for the purpose of binding it by their acts and

engagements,'' yet tliey are its fiduciaries : they occupy sucli a relation of trust

and confidence toward the body which they are calling into existence— or, more

properly speaking, toward those whom they invite to join them in the intended

enterprise by becoming members of such body— as requires the same good faith on

tlieir part which the law exacts of the directors of corporations and of other

fiduciaries. They are trustees in a sense which disables them from taking to

themselves a secret profit made out of their trust, to the detriment of the future

corporation or its members ; and they will be required to account for such profits

to the corporation, to its shareholders, or to its receiver or other representative in

insolvency proceedings.^

' Macn. & G. 176, 48 Eng. Ch. 137 (reversed in

3 Macn. & G. 287, 49 Eng. Ch. 217)] (com-

mitteeman leaving the room before passage of

resolution incurring the liability, not bound
to contribute to its liquidation) ; Matter
of Direct Exeter, etc., E. Co., 3 De G. &
Sm. 205, 14 Jur. 539 note, 6 E. & Can.

Cas. 310 [affirmed in 1 Drew. 204, 2 Hall & T.

391, 16 Jur. 681, 19 L. J. Ch. 368, 2 Macn.
& G. 192, 48 Eng. Ch. 148] ; Eeynell v. Lewis,

16 L. J. Exch. 25, 15 M. & W. 517, 4 E. & Can.
Cas. 351. That a member of such committee,

who takes part in its affairs so as to make
himself liable for contracts made on a given
day, does not thereby make himself liable for

services rendered after that day where the

order for such services was given before it

see Newton v. Belcher, 12 Q. B. 921, 13 Jur.

253, 18 L. J. Q. B. 53, 6 E. & Can. Cas. 38,

64 E. C. L. 921. For further illustrations of

evidence to charge committeemen under the
English law see Abbott v. Cobb, 17 Vt. 593

;

Newton v. Belcher, 12 Q. B. 921, 13 Jur. 253,

18 L. J. Q. B. 53, 6 E. & Can. Cas. 38, 64
E. C. L. 921; Eiley v. Packington, L. E. 2
G. P. 536, 36 L. J. C. P. 204, 16 L. T. Eep.
N. S. 382, 15 Wkly. Eep. 746; Patrick v.

Eeynolds, 1 C. B. N. S. 727, 87 E. C. L. 727

;

Matter of Direct Exeter, etc., E. Co., 3 De G.
& Sm. 214; Wood v. Duke of Argyll, 13 L. J.

C. P. 96, 6 M. & G. 928, 7 Scott N. E. 885, 46
E. C. L. 928; Eeynell v. Lewis, 16 L. J. Exch.
25, 15 M. & W. 517, 4 E. & Can. Cas. 351;
Matter of Direct Exeter, etc., E. Co., 3 Macn.
<fe G. 287, 49 Eng. Ch. 217 [reversing 2 Macn.
& G. 176, 48 Eng. Ch. 137 {affirming 3 De G.
& Sm. 224)]. Compare Braithwaite v. Sko-
fleld, 9 B. & C. 401, 7 L. J. K. B. O. S. 274, 17

E. C. L. 184; Hole's Case, 3 De G. & Sm. 241

;

Eennie v. Clarke, 5 Exch. 292, 19 L. J. Exch.
278.

For a collection of facts which were held
sufficient to charge all the members of an
abortive ccrporaticn with expenses incurred
in prosecuting the wor^ which it was in-

tended the corporation should prosecute when
called into existence see Johnson v. Corser, 34
Minn. 355, 25 N. W. 799.
Evidence to charge the associates with lia-

bility for the expenses of an agent chosen by
them to procure a charter for the corporation
where the agent failed in his quest see Sproat
V. Porter, 9 Mass. 300.

[I, Q, 7. d, (i)]

32. See supra, I, Q, 2.

33. California.— Burbank r. Dennis, 101

Cal. 90, 35 Pac. 444; Ex-Mission Land, etc.,

Co. V. Flash, 97 Cal. 610, 32 Pac. 600.

Connecticut.— Yale Gas Stove Co. v. Wil-
cox, 64 Conn. 101, 29 Atl. 303, 42 Am. St.

Eep. 159, 25 L. E. A. 90.

Kentucky.— Padueah Land, etc., Co. v.

Mulholland, 24 S. W. 624, 15 Ky. L. Eep. 624.

Massachusetts.— Emery v. Parrott, 107

Mass. 95.

Missouri.— South Joplin Land Co. r. Case,

104 Mo. 572, 16 S. W. 390; St. Louis, etc.,

Min. Co. V. Jackson, 5 Centr. L. J. 317. ,

New Jersey.— Woodbury Heights Lind Co.

V. Loudenslager, 55 N. J. Eq. 78, 35 Atl. 436;
Plaquemines Tropical Fruit Co. v. Buck, 52

N. J. Eq. 219, 27 Atl. 1094.

New YorTc.— Getty v. Devlin, 54 N. Y. 403,

70 N. Y. 504.

Pennsylvania.— Densmore Oil Co. r. Dens-

more, 64 Pa. St. 43; Simons v. Vulcan Oil,

etc., Co., 61 Pa. St. 202, 100 Am. Dee. 628;

McElhenny'a Appeal, 61 Pa. St. 188.

Virginia.— Central Land Co. v. Obenchain,

92 Va. 130, 22 S. E. 876.

Wisconsin.— Fountain Spring Park Co. v.

Eoberts, 92 Wis. 345, 66 N. W. 399, 53

Am. St. Rep. 917; Pittsburg Min. Co. v.

Spooner, 74 Wis. 307, 42 N. W. 259, 17 Am.
St. Eep. 149 ; Cook v. Berlin Woolen Mill Co.,

43 Wis. 433; In re Taylor Orphan Asylum,
36 Wis. 534; Pickett v. Wiota School Dist.

No. 1, 25 Wis. 551, 3 Am. Eep. 105; Puzey
V. Senier, 9 Wis. 370.

United States.— Krohn v. Williamson, 62

Fed. 869 ; Chandler v. Bacon, 30 Fed. 538.

England.— Whaley Bridge Calico Printing

Co. V. Green, 5 Q. B. D. 109, 49 L. J. Q. B.

326, 41 L. T. Eep. N. S. 674, 28 WIdy. Eep.

351; Kimber v. Barber, L. E. 8 Ch. 56, 27

L. T. Eep. N. S. 526, 21 Wkly. Eep. 65;

Emma Silver Min. Co. v. Grant, 11 Ch. D.
918, 40 L. T. Eep. N. S. 804; Bagnall v.

Carlton, 6 Ch. D. 371, 47 L. J. Ch. 30, 37

L. T. Eep. N. S. 481, 26 Wkly. Eep. 243 ; New
Sombrero Phosphate Co. v. Erlanger, 5 Ch. D.
73, 46 L. J. Ch. 425, 36 L. T. Eep. N. S. 222,

25 Wkly. Eep. 436; Tyrrell v. London Bank,
10 H. L. Cas. 26, 8 Jur. N. S. 849, 31 L. J.

Ch. 369, 6 L. T. Eep. N. S. 1, 10 Wldy. Eep.
359; Beck v. Kantorowicz, 3 Kay & J. 230;
Fawcet v. Whitehouse, 4 L. J. Ch. O. S. 64,
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(n) Bound to Provide Comfant With Independent Board op Direc-
tors AND to Make Full Disclosures to Them— (a) Rule Stated. The fore-

going principle requires two things on the part of the promoter : (1) In organiz-

ing the intended corporation, to see that it is provided with a board of directors

which in dealing with him will act independently and individually for the com-
pany and not for him.** (2) To make a full and fair disclosure to such directors

of Ilia interest and of all the facts which the corporation ought to know before

entering into the intended contract.^'

(b) vfhat Is Full and Fair Disclosure. The promoter must faithfully state

to tlie governing body of the company, or to its shareholders, all material facts

i-elating to the property which they propose to sell to the company which would
be likely to influence the company or the shareholders in deciding the question

of the desirability of purchasing it.^' It has been held that the mere statement

in a prospectus inviting subscriptions to the stock of a corporation of the date

and parties to an agreement, by which a seller of property taken by the corpora-

tion offers the promoters a certain sum for the formation of the company, is a

suflBcieut disclosure.*' If— as happened in several of the foregoing cases— there

was not only not a full and fair disclosure, but affirmative misrepresentation, fraud,

and deceit, then not only the promoter, but other persons as well, who stand in no
fiduciary relation toward the corporation or its members, but who, with knowl-
edge of the fraud, concur with the promoter in carrying out his fraudulent scheme,
will become liable to the corporation for what it has lost thereby.^

{iii)Cannot Purcsa&e at One, and Sell ro Comfant at Higher, Valua-
tion, Without Full Disclosure. The common form which the breaches of

trust by promoters toward the future company and toward those whom they may
induce to join the future company assume is the purchasing of property at one
valuation, and then, without making a full and fair disclosure of the facts to

those whom they induce to join the enterprise, or to the managing body of the

future company whom they in a sense create, the selling of it to the company a^ a

8 Li. J. Ch. O. S. 50, 1 Russ. & M. 132, 5 seem to have been well decided]. Where land
,Eng. Ch. 132; Charlton v. Hay, 31 L. T. Rep. has been bought by the promoters at one price

N. S. 437, 23 Wkly. Rep. 129.; Hichens v. and sold to the corporation at a much higher

Congreve, 1 Euss. & M. 150, 5 Eng. Ch. 150. price, the fact that one of the promoters, in

Canada.— Matter of Hess Mfg. Co., 23 Can. selling the shares which he received for his

Supreme Ct. 644 [affirming 21 Ont. App. 66]. interest in the land, represented that the

See 12 Cent. Dig. tit. " Corporations," § 98. land had been turned over to the corporation
34. Erlanger v. New Sombrero Phosphate at what it had cost the promoters does not

Co., 3 App. Gas. 1218, 39 L. T. Rep. N. S. 269, give a right of action to the corporation
26 Wkly. Rep. 65 [affirming 5 Ch. D. 73]. against such promoter, unless, in the state of

A later case denies this doctrine and holds the law, such a right of action otherwise
that there is no duty imposed on the pro- exists. Spaulding v. North Milwaukee Town
moters of a company to provide it with an Site Co., 106 Wis. 481, 81 N. W. 1064.
independent board of directors, if the real 36. Erlanger v. New Sombrero Phosphate
truth ia disclosed to those who are induced Co., 3 App. Cas. 1218, 39 L. T. Rep. N. S.

by the promoters to join the company; so 269, 26 Wkly. Rep. 65 [affirming 5 Ch. D. 73].
that where the promoters are vendors to the 37. Re Sale Hotel, 78 L. T. Rep. N. S. 368,
company the contract of sale cannot be set 46 Wkly. Rep. 617 [reversing 77 L. T. Rep.
aside under such circumstances merely be- N. S. 681].
cause the board of directors were not inde- 38. Fountain Spring Park Co. v. Roberts,
pendent. Lagunas Nitrate Co. v. Lagunas 92 Wis. 345, 66 N. W. 399, 53 Am. St. Rep.
Syndicate, [1899] 2 Ch. 392, 68 L. J. Ch. 699, 917. For a case where a corporation was
81 L. T. Rep. N. S. 334, 48 Wkly. Rep. 74. defrauded by having land transferred to it

35. Erlanger v. New Sombrero Phosphate at one tliousand five Iiundred dollars an acre,
Co., 3 App. Cas. 1218, 39 L. T. Rep. N. S. taking its shares in payment, which had been
269, 26 Wkly. Rep. 65 (per Lord Penzance)

;

bought by the promoters for one thousand
Lagunas Nitrate Co. v. Lagunas Syndicate, dollars an acre, and where under the circum-
[1899] 2 Ch. 392, 68 L. J. Ch. 699, 81 L. T. stances the fraud was regarded as that of
Rep. N. S. 334, 48 Wkly. Rep. 74 [distinguish- one of them perpetrated upon another, vest-
ing Salomon v. Salomon, [1897] A. C. 22, 66 ing the right of action in that other, see
L. J. Ch. 35, 75 L. T. Rep. N. S. 426, 4 Man- Spaulding v. North Milwaukee Town Site Co.,
son 89. 45 Wkly. Rep. 193, which does not 106 Wis. 481, 81 N. W. 1064.

[I, Q, 7. d, (m)]
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higher price, and thereby taking to themselves a secret profit. Such transactions

can never be allowed to stand where justice is properly administered, but they
will be enjoined in equity, and the promoters will be compelled to account for

and to disgorge the secret profit which they have thus made fraudulently and in

breach of their trust ; and in some jurisdictions the corporation may sue and
recover the sum in actions at law.^' The theory upon which the courts work
out this conclusion and apply the remedy may not be material ; at least, it will

be sufficient to say that when the corporation, through its governing body,

acquires full knowledge of all the facts of the transaction, it may, like any other

trustee under similar circumstances, elect to affirm or disaffirm or to charge the
profits made by the trustee or agent with an implied trust for liis benefit.** It is

immaterial that the company gets the property at a good bargain. This does not

relieve the promoter fi;'om liability, for the company has a right to the best

bargain which those acting in its interest as fiduciaries can, with full knowledge
of tlie facts, give it.^* Nor is it an answer to such an action that the company is

a fluctuating body, and that it may be that no person who was a member at the

time of the transactions is a hiember at the time of the bringing of the suit ; but
in such case the court is bound to consider the company as having a perpetual

existence, and is not at liberty to go into the question of what individuals com-
pose it.*'

(iv) CoMPAHY Mat Procbed Against Promoters to Recover Smorst
Profits Either in Equity or at Law. Promoters who thus, in breach of

their trust and in fraud of the corporation, take to themselves secret profits are

liable to account for the same in equity at the suit of the corporation ;
*^ and it may

maintain an action of assumpsit against them and recover such profits where an
accounting is not necessary, as so much money had and received by them to its

use, although the gravamen of the action is fraud and deceit." The fact that

39. See infra, I, Q, 7, d, (iv).

40. Kwiisas.— St. Louis, etc., R. Co. v.

Tiernan, 37 Kan. 606, 15 Pac. 544.

Massachusetts.— Parker v. Nickerson, 137

Mass. 487; Parker v. Nickerson, 112 Mass.
195.

Pennsylvania.— Simonda v. Vulcan Oil,

etc., Co., 61 Pa. St. 202, 100 Am. Dec. 628.

Wisconsin.— Cook v. Berlin Woolen Mill

Co., 43 Wis. 433; In re Taylor Orphan Asy-
lum, 36 Wis. 534; Pickett v. Wiota School
Bist. No. 1, 25 Wis. 551, 3 Am. Rep. 105;
Puzey V. Senier, 9 Wis. 370.

England.— Kimber v. Barber. L. R. 8 Ch.

56, 27 L. T. Rep. N. S. 526, 21 Wkly. Rep.
65; Society, etc. v. Abbott, 2 Beav. 559, 4
Jur. 453, 9 L. J. Ch. 307, 17 Eng. Ch. 559;
In re British Seamless Paper Box Co., 17

Ch. D. 467, 50 L. J. Ch. 497, 44 L. T. Rep.
N. S. 498, 29 Wkly. Rep. 690 ; New Sombrero
Phosphate Co. v. Erianger, 5 Ch. D. 73, 46
L. J. Ch. 425, 36 L. T. Rep. N. S. 222, 25
Wkly. Rep. 436; Tyrrell v. London Bank, 10

H. L. Cas. 26, 8 Jur. N. S. 849, 31 L. J. Ch.

369, 6 L. T, Rep. N. S. 1, 10 Wkly. Rep. 359.

See al'50 Morowitz Priv. Corp. (1st ed.)

§ 279 [commenting on New Sombrero Phos-
phate Co. V. Erianger, 5 Ch. D. 73, 46 L. J.

Ch. 425, 36 L. T. Rep. N. S. 222, 25 Wkly.
Rep. 436]. And note the strong language of

Sir Nathaniel Lindley in the first edition of

his celebrated work on Partnership. Lind-
ley Partn. (1st ed.) 497. See also the opin-

ion of Sir John Romilly, M. R., in London
Bank v. Tyrrell, 5 Jur. N. S. 924 [distin-

guishing Great Luxembourg R. Co. v. Mag-

[I, Q, 7, d, (ill)]

nay, 25 Beav. 586, 4 Jur. N. S. 839, 6 Wkly.
Rep. 711]; and the language of Thompson,
J., in Simons v. Vulcan Oil, etc., Co., 61 Pa.
St. 202, 100 Am. Dec. 628.

41. Beck V. Kantorowicz, 3 Kay A J. 23©.

42. Phosphate Sewage Co. c. Hartmont, 6

Ch. D. 394, 46 L. J. Ch. 661, 37 L. T. Rep.
N. S. 9, 24 Wkly. Rep. 530.

For illustrative cases see Chandler v. Bacon,

30 Fed. 538; Atwool v. Merryweather, L. R.

5 Eq. 464 note; Erianger v. New Sombrero
Phosphate Co., 3 App. Cas. 1218, 39 L. T.

Rep. N. S. 269, 26 Wkly. Rep. 65 [affirming

5 Ch. D. 73] ; Nant-y-glo, etc., Ironworks Co.

V. Grave, 12 Ch. D. 738, 38 L. T. Rep. N. 8.

345, 26 Wkly. Rep. 504; Emma Silver Min.
Co. V. Grant, 11 Ch. D. 918, 40 L. T. Rep.

N. S. 804; In re British Provident L., etc.,

Assoc, 5 Ch. D. 306, 46 L. J. Ch. 360, 36

L. T. Rep. N. S. 329, 25 Wkly. Rep. 476;

In re Moriah Consols Tin Min. Co., 2 Ch. D.

1, 45 L. J. Ch. 148, 33 L. T. Rep. N. S. 517,

24 Wkly. Rep. 49; In re Western of Canada
Oil, etc., Co., 1 Ch. D. 115, 45 L. J. Ch. 5, 33

L. T. Rep. N. S. 645, 24 Wkly. Rep. 165.

43. Atwool V. Merryweather, L. R. 5 Eq.

464 note; Lydney, etc.. Iron Ore Co. v. Bird,

33 Ch. D. 85, 55 L. T. Rep. N. S. 658, 34

Wkly. Rep. 749; Emma Silver Min. Co. P.

Grant, 11 Ch. D. 918, 40 L. T. Rep. N. 8.

804. Compare Hayward v. Leeson, 176 Mass.

310, 57 N. E. 656, 49 L. R. A. 725; Cumber-
land Coal, etc., Co. v. Sherman, 30 Barb.
(N. Y.) 553.

44. Simons v. Vulcan Oil, etc., Co., 61 Pa.

St. 202, 100 Am. Dec. 628; Whaley Bridge
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the directors may have had knowledge of the fraud when it was perpetrated by
the promoters will be no defense, as matter of law, to such an action, since they

may have been in collusion with the promoters in defrauding the company.^^

(v) Case8 m Which Promotess Abe Not Reqttired to Account For
Profits. The foregoing principles do not apply where the contract is made at

a.time when no fiduciary relation exists, before the relation of promoter has been

assumed. In such a case the person selling property to the company is not bound
to disclose what he gave for the property ; the case stands precisely like a case of

bargain and sale between two strangers ; and if without fraud he gets a good
bargain from the company it is so much good fortune for him/' So tlie mere
fact that a person sells property to a corporation and afterward becorpes a director

in it does not make him liable for the profit wliich he acquired, if he acted

openly and honestly and as an independent vendor.^' Even where the fiduciary

relation exists, the rule prohibits only the taking of secret profits by the promoter
from the corporation which he promotes. It does not inhibit the taking of open
profits. It does not prevent a promoter from buying property, and then
organizing a corporation and selling the property to the corporation at a profit to

himself, so that he does it fairly' and openly, and so that tliere is a body repre-

senting the corporation independently of himself with whom he may deal— a
body acting independently for the corporation, and not merely his own dummies.^

(vi) CompanyMay Affirm Promoters^ Contract and Enforce It For
Its Own Benefit. It is not at all necessary to the right of the company, as

against its promoters, to recover whatever secret profits they have made in viola-

tion of their trust that there should be a rescission of the contract between them
and the strangers from whom they may have purchased the property which they
have conveyed to tlie company at an enhanced price.*' On the contrary it is

within the pleasure of the company to elect to disaffirm and recover specifically

what it has parted with, where such a recovery can be had, or to affirm and
compel its promoters to account for their profits.™ And if part of tlie " promo-
tion money," as it is termed in tlie English books, remains unpaid, the company
may recover it, in an action at law against the vendors, as so much money belong-

ing to the company and not to its promoters.^*

(vii) Not Necessary That CompanyRescind Whole Transaction. It is

not necessary for the company, wlien it comes into existence, to rescind the whole
transaction. It may afiirm the transaction in so far as it is honest, and disaffirm

it in so far as it is fraudulent and against its rights.^'*

Calico Printing Co. v. Green, 5 Q. B. D. 109, 47. Densmore Oil Co. v. Densmore, 64 Pa.
49 L. J. Q. B. 326, 41 L. T. Eep. N. S. 674, St. 43; Lungren v. Pennell, 10 Wkly. Notes
28 Wkly. Rep. 351; Emma Silver Min. Co. Cas. (Pa.) 297; Albion Steel, etc., Co. v.

9. Lewis, 4 C. P. D. 396, 48 L. J. C. P. 257, Martin, 1 Ch. D. 580, 45 L. J. Ch. 173, 33
40 L. T. Rep. N. S. 168, 27 Wkly. Rep. 836 L. T. Rep. N. S. 660, 24 Wkly. Rep. 134.

(holding that such an action at law may be 48. Plaquemines Tropical Fruit Co. v.

maintained on the ground of conspiracy). Buck, 52 N. J. Eq. 219, 27 Atl. 1094; Er-
Unsuccessful action for damages by share- langer v. New Sombrero Phosphate Co., 3
holder against a promoter, on the ground App. Cas. 1218, 39 L. T. Rep. N. S. 269, 26
that ho had received promotion money not Wkly. Rep. 65. ,

stated in the prospectus. Arkwright v. New- 49. Emma Silver Min. . Co. v. Lewis, 4
bold, 17 Ch. D. 301, 50 L. J. Ch. 372, 44 L. T. C. F. D. 396, 48 L. J. C. P. 257, 40 L. T.
Rep. N. S. 393, 29 Wkly. Rep. 455. Rep. N. S. 168, 27 Wkly. Rep. 836. Compare
45. Simons v. Vulcan Oil, etc., Co., 61 Pa. Ladywell Min. Co. v. Brookes, 35 Ch. D.

St. 202, 100 Am. Dec. 628. 400, 56 L. J. Ch. 684, 56 L. T. Rep. N. S. 677,
46. In re Coal Economising Gas Co., 1 35 Wkly. Rep. 785.

Ch. D. 182, 45 L. J. Ch. 83, 33 L. T. Rep. 50. Chandler v. Bacon, 30 Fed. 538.
N. S. 619, 24 Wkly. Rep. 125. See also Er- 51. Whaley Bridge Calico Printing Co. 47.

langer v. New Sombrero Phosphate Co., 3 Green, 5 Q. B. D. 109, 49 L. J. Q. B. 326, 41
App. Cas. 1218, 39 L. T. Rep. N. S. 269, 26 L. T. Rep. N. S. 674, 28 Wkly. Rep. 351.
Wkly. Eep. 65 [affirming 5 Ch. D. 73, and 52. This was held in Lydney, etc.. Iron
reversing the decision of Vice-Chancellor Ore Co. v. Bird, 33 Ch. D. 85, 55 L. T. Rep.
Malins in 5 Ch. D. 91, which proceeded on N. S. 558, 34 Wkly. Rep. 749. It is, illus-
the authority of Cover's case]. trated by the following cases, in none of which

[I, Q, 7, d. (vii)]
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(viii) Right of Peomotems to Reimbursement or DEDUcrioim For
Expenses Incurred in Promoting Company. la a proceeding whereby the
protnoters of a corporation are held to account for secret profits they will be
entitled to reimbursements or deductions to the extent of expenses which they
have bonafide incurred and paid in promoting the corporation ; as for example
in procuring options upon property for the benefit of the prospective corpora-
tion 1^' and to the extent of the money charged for the report, the fees paid to
solicitors and brokers, the sums paid for printing, advertising, etc., but not for

payments made by a fraudulent promoter in procuring the issue of shares or for

a sum which such a promoter had expended in obtaining from another person a

guarantee to a sharetaker who had been induced to subscribe for some of the

shares.^

(ix) JVo Defense to Promoter That Company Has Compromised Suit
Against Vendors. The fact that the company has compromised a suit against

the vendors, for rescission of the contract of sale, affords no defense, in an
action against the promoters, to compel them to account for secret profits ; since

the promoters occupy toward the company a position entirely different from that

of vendors wjio are strangers to it.^'

(x) Promoters Bound to Disclose What TheyAre to Get For Their
Services. It is a part of this doctrine that the promoters of a company are

bound to disclose to those whom they induce to become members of the com-
pany what their compensation for promoting the company is to be— concealment
of which fact is treated as a fraud upon the future company.'"

(xi) Nature and Instances of Remedy in Equity. To enable the cor-

poration to sue and recover the secret profits thus made by a promoter, no offer

to rescind is necessary ; and this, although the property which the corporation

was induced to purchase was worth as much or more than was paid for it.^^ If

the promoters, while they are still shareholders, vote to issue their shares to them-
selves in payment for their services rendered to it in securing options on land

which they assign to it, the stock so issued equalizing the estimated profits to be

was the whole transaction set aside : Whaley in getting up the concern is in fact paid to
Bridge Calico Printing Co. v. Green, 5 such directors vitiates the whole contract

Q. B. D. 109, 49 L. J. Q. B. 326, 41 L. T. Rep. between the company and promoters. In re

N. S. 674. 28 Wkly. Eep. 351; Bagnall v. Madrid Bank, L. R. 2 Eq. 216, 35 L. J. Ch.
Carlton, Ch. D. 371, 47 L. J. Ch. 30, 37 474, 14 L. T. Rep. N. S. 456, 14 Wkly. Eep.
L. T. Rep. N. S. 481, 26 Wkly. Rep. 243; 706. But where H, a contractor, obtained
Emma Silver Min. Co. v. Lewis, 4 C. P. D. from one of the cantons of Switzerland a con-

396, 48 L. J. C. P. 257, 40 L. T. Rep. N. S. cession for building a railroad, which conces-

168, 27 VSTvIy. Rep. 836; Beck v. Kantoro- sion he transferred to a company formed for

wiez, 3 Kay & J. 230. that purpose, it was held no ground for re-

53. Hayward v. Leeson, 176 Mass. 310, 57 lieving a shareholder in such company from
N. E. 656, 49 L. R. A. 725. Or, in England, his contract of subscription that H secretly

in securing the services of directors, and pro- agreed to give to a certain director paid-up

viding their qualifications, and in payments shares in consideration of his consenting to

made to the brokers and oificers of the com- act as a director; or that he had secretly

pany, and to the public press in advertising given to two other persons, who afterward
it. Emma Silver Min. Co. v. Grant, 11 Ch. D. became directors, a sum of money in bills, in

918, 40 L. T. Rep. N. S. 804. consideration of their procuring a credit com-

54. Lydney, etc.. Iron Ore Co. v. Bird, 33 pany to bring out the railway company in

Ch. D. 85, 55 L. T. Rep. N. S. 558, 34 Wkly. question. The reason assigned by Lord Rom-
Rep. 749. illy, M. R., for so holding was that these

55. Bagnall v. Carlton, 6 Ch. D. 371, 47 transactions were not such as materially af-

L. J. Ch. 30, 37 L. T. Rep. N. S. 481, 26 fected the success of the undertaking, and
Wkly. Rep. 243. hence the fact that they had been concealed

56. In re Hereford, etc.. Waggon, etc., Co., from the shareholder would not entitle him
2 Ch. D. 621, 45 L. J. Ch. 461. But the con- to say that if he had known of them he would
cealment of a subagreement between the pro- not have taken the shares. Heymann v.

meters of a company and four of its directors European Cent. R. Co., L. R. 7 Eq. 154.

by which a part of a sum which, according 57. Yale Gas Stove Co. v. Wilcox, 64 Conn,
to the articles of association, is to be paid 101, 29 Atl. 303, 42 Am. St. Rep. 159, 25
to the promoters for their labor and expense L. R. A. 90. Circumstances under which a
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derived from such options, and thereafter invite the public to subscribe for

shares, without disclosing to the subscribers tlie consideration for which they

have acquired them, or without getting the consent of the subscribers to the pay-

ment of such remuneration, they are guilty of a fraud upon the subscribers and

the company; and the company can, without reconveying the lands acquired

under the options, maintain an action for the recovery of the shares or for

damages for the loss of them. In such a case the fraudulent promoters may not

only be compelled to account for the shares so received with the dividends

thereon received by them ; for the proceeds of any sales of the shares made by
thetn, with interest from the dates of the sales ; for the market value of the

shares at the time when they were issued and thus acquired by the promoters

;

or, if tliey had no market value at the time when they were issued, for the reason

that the. corporation was not yet launched, then for the value at a time when a

market value of them may be found to have been established .^^ It has been said

that in such cases equity does not give damages, but decrees a restoration of the

thing wrongfully taken, that is, the money received, or an equal sum, with

interest.®' The company recovers from the promoter the amount of proiit which
he has made out of the secret agreement. This is not necessarily the round sum
which lie secretly received from the vendor of the property ; nor, where the

transaction has taken the form of a sale of the property by the vendor to him,
and by him to the company, is it necessarily the round difference between the

amount which he received from the company and the amount which he paid to

the vendor; but it is the net profit which he made out of the transaction— what
went into liis pocket beyond what would have gone there if no such transaction

had taken place. In other words he must surrender to the company the sum he
received, less the costs, charges, and expenses properly incurred by him in the

promotion of tlie company.^ In taking an account of such profits he would be
credited witli all sums hona fide expended by him in procnring the services of

directors and providing their qualification, and all }>ona fide payments made to

promoters and officers of the company, and to the public press in relation to the
company." It is needtess to add that arrangements by which promoters get
secret profits at the expense of the corporation will not be judicially enforced,*''

especially where the rights of innocent third parties have supervened.*^

(xii) Liable to Company Fob Fmaudulent Misrefmesentations om
Concealments. Where promoters, through fraudulent misrepresentations, or

negative concealments of the truth which it is their duty to disclose, foist property
upon the corporation which they are bringing into existence at an excessive valu-

ation the company may maintain an action in equity against them, and also against

the directors who concur in the fraud, to recover what it has lost thereby." But

judpTnent setting aside a purchase-money have reasoned that a sale to a corporation
mortgage from a corporation to its promoters by its promoter, through a board of directors
need not rescind the sale and restore the land. not independent of him, may be rescinded if

Er-Mission Land, etc., Co. v. Flash, 97 Cal. the property remains in such a position that
610, 32 Pac. 600. the parties may be restored to their original

58. Hayward v. Leeson, 176 Mass. 310, 57 status. Matter of Hess Mfg. Co., 23 Can.
N. E. 656, 49 L. E. A. 725. ' Supreme Ct. 644 [affirming 21 Ont. App. 66].

59. J'^cElhenny's Appeal, 61 Pa. St. 188. 64. The ruling principle is found in the
60. Emma Silver Min. Co. v. Grant, 11 leading case of Charitable Corp. r. Sutton, 2

Ch. D. 918, 40 L. T. Rep. N. S. 804; Bagnall Atk. 400, 9 Mod. 349, 26 Eng. Reprint 642,

V. Carlton, 6 Ch. D. 371, 47 L. J. Ch. 30, where Lord Hardwicke held that a corpora-

37 L. T. Rep. N. S. 481, 26 Wkly. Rep. 243. tion can maintain an action against its di-

61. Emma Silver Min. Co. f. Grant, 11 rectors to recover money lost through their

Ch. D. 918, 40 L. T. Rep. N. S. 804. gross frauds or breaches of trust. The fol-

62. Yale Gas Stove Co. V. Wilcox, 64 Conn. lowing cases are to the same effect : St.

101, 29 Atl. 303, 42 Am. St. Rep. 159, 25 Louis, etc., R. Co. v. Tieman, 37 Kan. 606,

L. T?. A. 90. 15 Pac. 544; Pittsburg Min. Co. v. Spooner,

63. Dillon v. Commercial Cable Co., 87 74 Wis. 307, 42 N. W. 259, 17 Am. St. Rep.
Hun fN. Y.) 444, 34 N. Y. Suppl. 370, 68 149; Overend, etc., Co. r. Gibb, L. R. 5 H. L.

iSr. Y. St. '"40. The supreme court of Canada 480, 42 L. J. Ch. 67; Lindsay Petroleum Co.

[I, Q, 7. d. (XII)]
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promoters are not liable for representations made in good faith, with an honest
belief in their truth ; since they are not in the fullest sense guarantors of the truth
of their representations unless they have agreed to become such,^ although where
they make a representation in unqualified terms, intending that those to whom
they make it shall act upon it, but without knowing whether it is true or false,

then tliey are so liable.

e. Who May Bring Action in Equity. On a principle hereafter discussed when
treating of

_
the riglits of shareliolders, it will appear that primarily the right of

action lies in the defrauded corporation, as already seen ; but if the directors have
connived with or participated in the fraud, and, being in control of the machinery
of the corporation, refuse to bring the action, a court of equity will open its

doors to an action by a defrauded shareholder, on behalf of himself and the other
shareholders except the defendants, upon his showing that the directors have
refused to allow the action to be brought in the name of the company.^ But it

will be shown hereafter, when treating of the rights of shareholders, that they
are not proper plaintifiEs, unless they can make it appear that they have made a
fair and successful effort to induce the directors to bring the action in the name
of the corporation, or unless upon cause shown the court sees fit to allow them to

be joined as plaintiffs.*^

8. Liability of Aiders and Abetters of Fraudulent Promoters. In such an
action, where there is more than one defendant, in order to sustain a joint recovery
against tliem, it is necessary to show that they were partners in the fraudulent
scheme, or else that they participated in the proceeds of the fraud.**

??. Hurd, L. R. 5 P. C. 221, 22 Wkly. Rep.
492; Society, etc. v. Abbott, 2 Beav. 559, 4
.Tur. 453, 9 L. J. Ch. 307, 17 Eng. Ch. 559;
Phosphate Sewage Co. v. Hartmont, 5 Ch. D.
394, 46 L. J. Ch. 661, 37 L. T. Eep. N. S. 9,

24 .Wkly. Eep. 530; In re Morvah Consols
Tin Min. Co., 2 Ch. D. 1, 45 L. J. Ch. 148, 33
L. T. Rep. N. S. 517, 24 Wkly. Rep. 49. See
also Panama, etc., Tel. Co. v. India Rubber,
etc., Co., L. R. 10 Ch. 515, 45 L. J. Ch. 121,

32 L. T. Rep. N. S. 517, 23 Wkly. Eep. 583;
Ireland Land Credit Co. v. Fermoy, L. R. 5
Ch. 763, 39 L. J. Ch. 477, 23 L. T. Rep.
N. S. 439, 18 Wkly. Rep. 1089; Joint Stock
Discount Co. r. Brown, L. R. 8 Eq. 381, 20
L. T. Rep. N. S. 844, 17 Wkly. Rep. 1037. As
to the like liability of the directors see irifra,

IX, O, 9. The same result has been reached

in England by putting the fraudulent pro-

moters on the list of contributories in the

event of insolvency and winding-un. In re

Royal Victoria Palace Theatre Syndicate,

L. R. 18 Eq. 661, 43 L. J. Ch. 751, 31 L. T.

Rep. N. S. 83, 22 Wkly. Rep. 873.

65. Petrie v. Guelph Lumber Co., 11 Can.
Supreme Ct. 451. It has been thought by
some courts that, while this doctrine is sound
in its application to the fraudulent misrep-
resentations or concealments of existing cor-

porations, it does not apply to the same mis-

representations or concealments when made
by commissioners whose office it is to procure
subscriptions to a future corporation. Eutz
V. Esler, etc., Mfg. Co., 3 111. App. 83 ; Smith
V. Heidecker, 39 Mo. 157. But this view is

plainly untenable.
For a case illustrating the text, where cer-

tain persons obtained a mining option for

twenty thousand dollars, and, by fraudu-

lently representing to the persons whom they

[I, Q, 7, d. (xn)]

induced to join them to complete the pur-
chase that it would cost ninety thousand dol-

lars, and the profit of seventy thousand
dollars was pocketed by the fraudulent pro-
moters, and the corporation maintained an
action to recover it, see Pittsburg Min. Co. v.

Spooner, 74 Wis. 307, 42 N. W. 259, 17 Am.
St. Rep. 149, Lyon, J., dissenting.

It is no defense to such an action that the
corporation raised the money to make the
purchase from the fraudulent promoters, by
making an illegal issue of stock. Pittsburg
Min. Co. 17. Spooner, 74 Wis. '307, 42 N. W.
259, 17 Am. St. Rep. 149, opinion by Tay-
lor, J.

66. Atwool r. Merryweather, 37 L. J. Ch.
35. Compare Beatty v. Neelon, 13 Can. Su-
preme Ct. 1. That shareholders who have
been defrauded by such a secret arrangement
on the part of the promoters are proper plain-

tiffs in a suit in equity to compel them to
account for the secret profits was heM in

Getty V. Devlin, 70 N. Y. 504, 54 N. Y. 403
[affirming 9 Hun (N. Y.) 603].
67. That latitude is allowed in the admis-

sion of evidence in actions for the redress of

such frauds see Massey v. Young, 73 Mo.
260; Simons v. Vulcan Oil, etc., Co., 61 , Pa.
St. 202, 100 Am. Dec. 628.

68. Simons ». Vulcan Oil, etc., Co., 61 Pa.
St. 202, 100 Am. Dee. 628. Thus, in the cele-

brated case of Colt v. Woollaston, 2 P. Wms.
154, 157, 24 Eng. Reprint 679, it was held
just that one of the defendants named Arnold
as well as the principal defendant Wool-
laston, should be charged ;

" for as Wool-
laston was the first projector and procurer
of the patent, and purchaser of the land, so
Arnold was his trustee, accepted the convey-
ance, was the treasurer, received the noney,
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11. REORGANIZATION AND REINCORPORATION.

A. General Considerations— l. Distinction Between Continuation of Old

COBPORATION AND CREATION OF NEW. It is often a matter of great importance to

determine wlietlier the effect of a statutory provision or a corporate act is to

revive and contiime an old corporation or to create a new one."' If it lias the lat-

ter effect, the new corporation does not possess the rights and is not subject to the

liabilities of the old one,™ but if the effect is simply to renew or continue an old

corporation its identity remains unchanged and its liabilities unimpaired."

and gave the receipts, was partner in tlie

fraud, and plainly particeps criminis."

Whether the liability of managing committee-

men under English law, when proceeded

against in equity for fraud, is joint or sev-

eral see Matter of London, etc., Extension,

5 Do G. & Sm. 402, 16 Jur. 900, 21 L. J. Ch.

835.
69. The question is one of intention. Mil-

ler V. English, 21 N. J. L. 317 ; Marshall v.

Western, etc., E. Co., 92 N. C. 322; Young
•. Rollins, 85 N. C. 485.

Where answer to question sought.— If the

change is wrought by a special act of the legis-

lature, the answer must be sought in the act

itself. Wyman v. Hallowell, etc.. Bank, 14

Mass. 68, 7 Am. Dec. 194; Bellows v. Hallo-

well, etc. Bank, 3 Fed. Cas. No. 1,279, 2

Mason 31. If it is accomplished by a cor-

porate act under general laws, the answer
must be drawn from an interpretation of

what the officers have done. Grand River

College V. Robertson, 67 Mo. App. 329; Mil-

Ur V. English, 21 N. J. L. 317.

Whether question of law or fact.— In the

former case it is a question of law for the

court, in the latter it is one of fact for the

jury. Miller v. English, 21 N. J. L. 317.

70. Smith v. Morse, 2 Cal. 524; Union
Canal Co. v. Young, 1 Whart. (Pa.) 410, 30

Am. Dec. 212; Bellows v. Hallowell, etc..

Bank, 3 Fed. Cas. No. 1,279, 2 Mason 31;

Colchester v. Seaber, 3 Burr. 1866, 1 W. Bl.

591; Luttrel's Case, 4 Coke 86o; Scarborough

«. Butler, 3 Lev. 237; Rex v. Pasmore, 3

T. R. 199, 1 Rev. Rep. 688; Angell & A.
Corp. (11th ed.) § 780.

A reorganization after foreclosure creates

a new corporation. See infra, II, B, 1, b.

Rechartering corporation already existing

in another state.— One state may incorpo-

rate £. corporation of another state as such,

without any specific provision for the stock

or internal government of the new corpora-

tion, and it will not be a license to be a for-

eign corporation, but will be its own domestic

corporation. Louisville Trust Co. v. Louis-

ville, etc., R. Co., 75 Fed. 433, 22 C. C. A.
378. The result is the creation of two cor-

porations with the same name but having a
different paternity. State v. Tompkins, 48
S. C. 49, 25 S. E. 982 ; Bradley v. Ohio, etc.,

R. Co., 78 Fed. 387 [reversing 119 N. C.

744, 26 S. E. 169] ; Missouri Pao. R. Co. v.

Meeh, 69 Fed. 753, 16 C. C. A. 510, 30
L. R. A. 250. And where a corporation is

oreated by the concurring action of the legis-

latures of two or more states, or where two
or more corporations created by the legisla-

tures of as many states consolidate, the cor-

poration created is a domestic corporation in

each state and not domestic in one and for-

eign in the rest. Missouri Pac. R. Co. v.

Meeh, 69 Fed. 753, 16 C. C. A. 510, 30 L. R. A.
250. See also Quincy R. Bridge Co. v. Adams
County, 88 111. 615; Chicago, etc., R. Co. v.

Auditor-Gen., 53 Mich. 79, 18 N.' W. 586.

71. Miller v. English, 21 N. J. L. 317; St.

Philip's Church v. Zion Presb. Church, 23
S. C. 297.
The effect of a reincorporation is the same.

See infra, II, C.
Effect of renewal of charter.— It has been

held that the renewal of a charter has not
the effect of creating a, new corporation, but
merely continues the existence of the old one.

St. Philip's Church v. Zion Presb. Church,
23 S. C. 297, where the court held that, al-

though the application was delayed by the
carelessness of an officer, the renewal, when
granted, related back so as to prevent a
reverter of property, applying by analogy the
rule that a sheriff's deed may relate back
to the time of sale so as to protect a, de-

fendant in possession. See also Kingman v.

Glover, 3 Rich. (S. C.) 27, 45 Am. Dec. 756;
State Bank v. South Carolina Mfg. Co., 3
Strobh. (S. C.) 190, 49 Am. Dec. 640; Col-
chester V. Seaber, 3 Burr. 1866, 1 W. Bl.

591 (where it was held that where a corpora-
tion by the death of some of its members be-

comes disabled to act, a grant and acceptance
of a new charter does not create a new cor-

poration but only revives the old one) ; Had-
dock's Case, 1 T. Raym. 435 (holding that a
new charter does not merge or extinguish an-

cient privileges ) . To the same effect see Rex
V. Pasmore, 3 T. R. 199, 1 Rev. Rep. 688. See
also People v. Marshall, 6 111. 672; Union
Canal Co. v. Young, 1 Whart. (Pa.) 410, 30
Am. Dec. 212.

Reorganization under National Banking Act.— The identity of a state bank reorganized
under an enabling act of a state and the
provisions of the National Banking Act (U. S.

Stat, at L. p. 112, c. 106, § 44) is not changed
and its obligations remain the same (Coffey
V. National Bank, 46 Mo. 140, 2 Am. Rep.
488; Grocers' Nat. Bank v. Clark, 48 Barb.
(N. Y.) 26; Thorp v. Wegefarth, S6 Pa. St.

82, 93 Am. Dec. 789). See also Banks and
Banking, 5 Cyc. 574, note 34.

Reincorporation of municipal and other
public corporations.— The same effect has

[II, A, I]
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2. Franchise to Be Corporation Not Transferable. A franchise to be » cor-
poration is distinct from a franchise, as a corporation, to carry on a certain busi-
ness, e. g., to maintain and operate a railway. The latter is in the nature of
private property, is vendible on execution, is the subject of mortgage, and may
pass to a purchaser at a foreclosure sale ; but the franchise to be a corporation is

not the subject of sale and transfer, unless made so by a statute, which provides
a mode for exercising it,'" and a mortgage of the franchises of a corporation, made
in the exercise of a power given by statute, confers no right upon the purchasers
at a foreclosure sale to exist as the same corporation.'^

B. Reorganization— l. By Purchasers at Foreclosure Sale— a. Statutory
Provisions. Tlie position of purchasers at such a foreclosure sale, as ownprs of
property that requires a franchise of corporate existence to make it operative or
valuable, has therefore led to the enactment of statutes giving them a right or
imposing upon them the duty of reorganization as a new corporation, to exercise
the privileges and perform the duties of the old.'* In many states such statutes
exist permitting a reorganization after the sale upon the performance of certain
specified acts by the purchasers.'^

been given to the reincorporation of a munici-
pal corporation. Goulding v. Clark, 34 N. H.
148. The privileges of the old corporation
are not extinguished. Smith v. Morse, 2
Cal. 524. See also Hopkins v. Swansea, 4
M. & W. 621. It has been held that the cor-
porate rights and powers of the University
of Alabama, a public corporation subject to
the control of the legislature, were not af-

fected by subsequent legislation or by the
constitution of 1868. State University v.

Moody, 62 Ala. 389. See also Atty.-Gen. v.

Joy, 55 Mich. 94, 20 N. W. 806.

Extension of corporate existence.— The
identity of a corporation is not changed by
the renewal or extension of its term of ex-

istence by a special act ( National Exch. Bank
v. Gay, 57 Conn. 224, 17 Atl. 555, 4 L. R. A.
343. See also Day v. Mill-Owners' Mut. F.

Ins. Co., 75 Iowa 694, 38 N. W. 113; Frost-
burg Min. Co. '1. Cumberland, etc., R. Co.,

81 Md. 28, 31 Atl. 698), or under a general
law (Ovid Elevator Cd. r. State Secrstary, 90
Mich. 466, 51 N. W. 536; Grand River College

V. Robertson, 67 Mo. App. 329). Construc-

tion of statutes relating to renewal of char-

ter in the state of Michigan (Taggart v. Per-

kins, 73 Mich. 303, 41 N. W. 426) and in the
state of New York (People v. James, 5

N. Y. App. Div. 412, 39 N. Y. Suppl. 313).
Waiver of penalty by revival of charter.

—

An act of a legislature reviving the charter

of a corporation may operate as a waiver,

on the part of the state, of penalties incurred

by the corporation on account of its failure

to comply with conditions imposed upon it

by its original charter and estop the state

from claiming the enforcement of those pen-
alties. Matter of Mechanics' Soc, 31 La.
Ann. 627.

72. Com. V. Smith, 10 Allen (Mass.) 448,

87 Am. Dec. 672. See also Hall v. Sullivan
R. Co., 11 Fed. Cas. No. 5,948, Brunn. Col.

Cas. 613; and infra, XVI, C, 1.

Corporate life can be prolonged only by
the state. Virginia Canon Toll Road Co.
r. People, 22 Colo. 429, 45 Pac. 398, 37

[II, A, 2]

L. R. A. 711; Asheville DivisioM No. 15,

S. of T. V. Aston, 92 N. C. 578.
73. Memphis, etc., R. Co. ». Berry, 112

U. S. 609, 5 S. Ct. 299, 28 L. ed. 837. Oom-
pare Metz v. Buffalo, etc., R. Co., 88 N. Y.
61, 17 Am. Rep. 201; Acres v. Moync, 59 Tex.
623; Stephenson v. Texas, etc., E. Co., 42
Tex. 162.

74. People v. Brooklyn, etc., R. Co., 89
N. Y. 75. See also Pratt v. Munson," 84 N. Y.

582.

75. For example the New York Stock Cor-
poration Law (N. Y. Laws (1890), c. 564,
§ 2, as amended by N. Y. Laws (1901), c. 354.

§ 3) provides that the purchasers at fore-

closure may form a corporation to take and
possess the property and franchises sold, upon
making, acknowledging, and filing a certifi-

cate, naming the law under which the re-

organization takes place, the corporation
whose property is sold, the court ordering
the sale, the date of the judgment, and a
description of the property, together with
the name of the new corporation, the loca-

tion of its principal office, the amount of capi-

tal stock, the number of shares, their par
value and classification, if any, with rights
pertaining to each class. Permission is given
to insert in the certificate any provisions
relating to the new corporation or its man-
agement contained in any plan under which
the reorganization may take place. And it

is provided that the new corporation " shall

be vested with, and be entitled to exercise

and enjoy, all the rights, privileges and fran-

chises, which at the time of such sale be-

longed to, or were vested in the corporation,
last owning the property sold, or its receiver,

and shall be subject to all the provisions,

duties and liabilities imposed by law on such
corporations."

Bights of purchaser pending reorganiza-

tion.— Such statutes give a, purchaser no
right to exercise purely corporate powers
before reorganization. Rogers v. Nashville,

etc., R. Co., 91 Fed. 299, 33 C. C. A. 517.

Property to be transferred.— On reorgani-
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b. Effect of Reorganization. The right to be a corporation, not being
the eubject of mortgage, does not pass by the sale, but is obtained by a direct

grant from the state. A reorganization after a foreclosure sale therefore

createti a new and entirely distinct corporation." The new corporation succeeds
to tiie powers, limitations, and duties of the old.'' The old corporation, however,

zation the property should be transferred
by the purchasers to the new corporation,
although the purchasers are the shareholders.
Thayer c. Wathen, 17 Tex!' Civ. App. 382, 44
S. W. 906.
When minority of bondholders bound by

reorganizaticn by majority.— It has been
held that where a railroad has taken pri-
vate property and constructed its road it

assumes the obligation of carrying into effect

the objects of its charter, and its franchises
and property stand charged primarily with
this public trust even in the hands of mort-
gagees, and that a statute is therefore valid
which empowers the bondholders, by a vote
of a, majority, to reorganize as a new cor-

poration with the rights of the old corpora-
tion, as such action is merely a mode of
securing the performance of the paramount
public trust. Gates v. Boston, etc., R. Co..

53 Conn. 333, 5 Atl. 695. This is in accord-
ance with views which have been expressed
by Mr. Chief Justice Waite of the supreme
court of the United States :

" Railroad mort-
gages are a peculiar class of securities. The
trustee represents the mortgage, and in exe-

cuting his trust may exercise his own discre-

tion within the scope of his powers. If there
are differences of opinion among the bond-
holders as to what their interests require, it

is not improper that he should be governed
by the voice of the majority, acting In good
faith and without collusion, if what they ask
is not inconsistent with the provisions of his
trust." Shaw v. Little Rock, etc., R. Co..

100 U. S. 605, 25 L. ed. 757. A stricter view
is that the scheme of reorganization can be
made effective only by the consent of all the
original bondholders, enforced by a foreclos-

ure cutting off their lien; that a bondholder
has a right to stand upon his contract, and
the trustees have no power to compel him to

make a new and different one. It is a part
of this conclusion that the trustees and a
majority of the bondholders have no right

to enter into a scheme of reorganization,

against the dissent of a minority, which
shall involve a waiver of default in the pay-

ment of principal and interest on the bonds.

Hollister r. Stewart, 111 N. Y. 644, 19 N. E.

782, 20 N. Y. St. 941 [distinguishing Canada
Southern R. Co. v. Gebhard, 109 U. S. 527,

3 S. Ct. 363, 27 L. ed. 1020, denying Ketchum
V. Duncan, S6 U. S. 659, 24 L. ed. 868]. Nor
will equity compel minority bondholders to

assent to a scheme of reorganization, the re-

sult of which will be to scale their bonds and
give the benefits, if any, to the shareholders.

Lake St. El. R. Co. v. Ziegler, 99 Fed. 114,

39 C. C. A. 431. But under British and Cana-
dian arrangement acts the minority may be
compelled to surrender their rights to the

will of the majority. Canada Southern R.

Co. V. Gebhard, 109 U. S. 527, 3 S. Ct. 363,

27 L. ed. 1020; In re Cambrian R. Co.'s

Scheme, L. R. 3 Ch. 278, 37 L. J. Ch. 409, 18

L. T. Rep. N. S. 522, 16 Wkly. Rep. .^46;

Jones V. Canada Cent. R. Co., 46 U. C. Q. B.
250. The validity of such legislation depends
upon the supremacy of parliament. Such a
result could not be accomplished by the legis-

latures of the American states. See supra,
I, K, 1.

Right to object lost by laches.— The holder
of a corporate security may lose his right to

object to a scheme of foreclosure and arrange-
ment by standing by ujitil the rights of third
parties have intervened in such a manner that
the arrangement could not be broken up so

as to place the parties in statu quo. Mat-
thews V. Murchison, 15 Fed. 691; Wetmore
V. St. Paul, etc., R. Co., 3 Fed. 177, 29 Fed.
Cas. No. 17,469, 5 Dill. 531.

76. State v. Hannibal, etc.. Gravel Road
Co., 138 Mo. 332, 39 S. W. 910, 36 L. R. A.
457; People v. Cook, 110 N. Y. 443, 18 N. E.

113, 18 N. Y. St. 100. See also Augusta, etc.,

R. Co. V. Augusta, iOO Ga. 701, 28 S. E. 126.

Organization tax.— The fact that a new
corporation is created subjects the incorpora-
tors to the payment of the organization tax
required of other corporations; and this is in

nowise an impairment of the original obli-

gation of the contract of mortgage. New
York V. Cook, 148 U. S. 397, 13 S. Ct. 645, 37
L. ed. 498 [affirming 110 N. Y. 443, 18 N. E.
113, 18 N. Y. St. 100].
77. Vicksburg, etc., R. Co. v. Elmore, 46

La. Ann. 1237, 15 So. 701; Daniels v. St.

Louis, etc., R. Co., 62 Mo. 43; Downingtown
Gas, etc., Co. v. Downingtown, 193 Pa. St.

255, 44 Atl. 282.

Transmission of privileges and duties.

—

On the one hand it has been held that spe-

cial privileges under the charter of the old
company are transferred by reorganization
to the new and are not abrogated by the pro-

visions of a general law existing at the time
of reorganization. Daniels v. St. Louis, etc.,

R. Co., 62 Mo. 43; Campbell v. Marietta,
etc., R. Co., 23 Ohio St. 168; Ball v. Rutland
R. Co., 93 Fed. 513. See also State v. New-
man, 51 La. Ann. 833, 25 So. 408, 72 Am. St.

Rep. 476; Pennsylvania R. Co. v. Sly, 65 Pa.
St. 205. On the other hand the doctrine of

strict construction of corporate grants has
been held to confine the new corporation to
the duties imposed upon" the old, unless a
contrary intention unmistakably appears
from the language of the statute. State Uni-
versity V. Moody, 62 Ala. 389; Gage v. Pon-
tiac, etc., R. Co., 105 Mich. 355, 63 N. W.
318. In all such cases the solution of the
question must be sought in the intent of the
governing statute and applicatory constitu-
tional provisions. Dow v. Beidelman, 49

[11, B, 1, b]
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is not destroyed, but continues for the purpose of legal remedies until regularly
dissolved.™

e. Effect of Foreclosure. The valid foreclosure of a mortgage upon all the
property and francliises of a corporation cuts off absolutely the rights of the share-
holders. Thereafter they have no rights in the reorganized corporation, except
such as are secured to tliem, if any, by the decree of foreclosure or by voluntary
arrangements among the parties in interest.''

d. Under Plan or Agreement. In some states the statute authorizes the pur-
chasers at foreclosure to buy the mortgaged property in pursuance of a plan for
the readjustment of the respective interests therein of the mortgage creditors and
shareholders of the company, permitting the latter to come into the new company
on complying with the conditions of the plan.^" Notwithstanding the formation
of such a plan, however, the foreclosure becomes absolute against the corporation,
and all its rights and all the proprietary interests of the shareholders are absolutely
barred and cut off. The only property, interest which a shareholder of the old

company has left is in the surplus, if any, after satisfying the mortgage ; all the
statute secures to him is the option or privilege of joining the new company by a
compliance with the terms of the plan within the required time.^*

Ark. 325, 5 S. W. 297; Atlantic, etc., K. Co.
V. Allen, 15 Fla. 637; Covington, etc.. Turn-
pike Road Co. V. Sandford, 164 U. S. 578, 17
S. Ct. 198, 41 L. ed. 560. Of course the new
corporation can have no powers except such
as are derived from the statute authorizing
the reorganization. Savannah v. Georgia
Steam Boat Co., R. M. Charlt. (Ga.) 342.

78. Cary f. Schoharie Valley Mach. Co., 4
Thomps. & C. (N. Y.) 28o; Coe v. Columbus,
etc., R. Co., 10 Ohio St. 372, 75 Am. Dec. 518;
Memphis, etc., R. Co. v. Berry, 112 U. S.

609, 5 S. Ct. 299, 28 L. ed. 837. But where
after a consolidation there is a subsequent re-

organization of one of the constituent com-
panies and an attempt by it to claim the
property transferred under the consolidation

agreement it was held that equity would pro-

tect the consolidated company in the posses-

sion of the property transferred. New Jersey
Zinc Co. V. Boston Franklinite Co., 15 N, J.

Eq'. 418.

79. Vatable v. New York, etc., R. Co., 96

N. Y. 50; Thornton v. Wabash R. Co., 81

N. Y. 4C2.

80. For example the New York Stock Cor-

poration Law (N. Y. Laws (1890), i;. 564,

§ 4, as amended by N. Y. Laws ( 1901 ) , c. 354,

§ 4) provides that the purchasers at or pre-

vious to the sale may form a plan or agree-

ment " for or in anticipation of the read-

justment of the respective interests therein

of any creditors, mortgagees, and stockhold-

ers, or any of them," and for the representa-

tion of such interests in the bonds and stock

of the new company. The plan may regulate

the voting rights of the corporate securities

involved, and when consistent with the laws

of the state is to be binding on the corpora-

tion until changed as therein provided or

otlierwise provided by law, and the new com-

pany may issue bonds and stock as provided

in the plan; may within six months compro-

mise, settle, or assume debts or liabilities

of the old company on terms approved by a

majority of the agents or trustees intrusted

[II, B. 1, b]

with the carrying out of the plan; may es-

tablish preferences in favor of any portion

of its capital stock, and may divide its stock

into classes; but the capital stock of the new
company must not exceed in the aggregate the

amount mentioned in the certificate of incor-

poration.

81. Vatable v. New York, etc., E. Co., 96
N. Y. 50 Ireversvng 11 Abb. N. Cas. (N. Y.)

133]; Carpenter It;. Catlin, 44 Barb. (N. Y.)
75.

When fairness of plan of leoTganization not
questioned.— Upon a shareholder's applica-

tion to defend a foreclosure the fairness of

a reorganization plan will not be questioned;
the sale being public, the shareholders may
buy if they believe the assets to exceed the lia-

bilities. Farmers' L. & T. Co. J>. Toledo, etc.,

R. Co., 67 Fed. 49.

Shareholders bound to take notice and
come in.— In the absence of a statutory pro-

vision to the contrary, shareholders are not
entitled to special notice of a scheme of reor-

ganization after foreclosure under a plan;
they are bound to take notice of it and, where
a reasonable time is allowed them to come in

and assent to the scheme and comply with its

terms, unless they do so within the prescribed
time they will be barred and can have no re-

lief in a court of equity. Vatable »i. New
York, etc., R. Co., 96 N. Y. 50 [reversing 11

Abb. N. Cas. (N. Y.) 133].

No action necessary to bar non-assenting
shareholder.— Where the plan provides that
the privileges thereunder of shareholders who
fail to assent and pay their assessments
within the prescribed time shall be ratably
distributed among the shareholders who have
assented and paid, the conditions of the agree-

nient execute themselves, and the rights of

non-assenting shareholders are transferred to
assenting shareholders without further action
on the part of the reorganization committee.
Dow V. Iowa Cent. R. Co., 70 Hun (N. Y.)
186, 24 N. Y. Suppl. 292, 53 N. Y. St. 898
[aiJirmed in 144 N. Y. 426, 39 N. E. 398].
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2. WiTHonT Foreclosure— a. Statutory Provisions. A statute exists in Maine
under which a majority of the holders of the mortgage bonds of an insolvent

corporation may reorganize the corporation and take possession of the property

witliont a foreclosure proceeding.^ In New Jersey a corporation which has been
declared insolvent has power to take steps toward a reorganization and a resump-
tion of its property and business pending an injunction and receivership under
the New Jersey Corporation Act and may employ agents to aid in carrying out

It has, however, been held that a provision
in a plan for the reorganization of a railroad
corporation whereby the non-acceptance of the
plan by the holders of securities within a
specified time would exclude them from all

rights of participation in the reorganization,
which was to be brought about by the pur-
chase of the property under foreclosures of

receiver's certificates, should not be looked
upon with favor and ought not to be enforced,
if its enforcement would be inequitahle.

Raleigh v. Earle, 5 Pa. Dist. 111.
Eights of subscribers to the agreement.

—

The terms of the agreement must be substan-
tially complied with or the signers will be
entitled to stand on their original rights
(Miller v. Rutland, etc., R. Co., 40 Vt. 399,

94 Am. Dec 413), and to secure its benefits

the signers must fulfil their obligations un-
der it or lose their rights (Carpenter v. Cat-
lin, 44 Barb. (N. Y.) 75; Van Alstyne v.

Houston, etc., R. Co., 56 Tex. 373). Equities
of particular bondholders or shareholders
under arrangements for the reorganization of
insolvent corporations see Ex p. White, 2
S. C. 469. Agreements void as against public
policy see Bliss v. Matteson, 45 N. Y. 22;
Munson v. Syracuse, etc., R. Co., 29 Hun
(>f. Y.) 76. Compare Harts v. Brown, 77
111. 226; Carter v. Ford Plate Glass Co., 85
Ind. 180; Kitchen v. St. Louis, etc., R. Co.,

69 Mo. 224 ; Twin-Lick Oil Co. v. Marbury, 91
U. S. 587, 23 L. ed. 328 ; Jackson v. Ludeling,
21 Wall. (U. 8.) 616, 22 L. ed. 492. Where
the agreement provides that the bonds of the
new company shall be a first lien, an arrange-
ment by which prior liens may be paid off

or extended at the option of the holders is

not a substantial compliance. Peoria, etc.,

E. Cc. V. Coster, 97 Fed. 519.

Exclusion of general creditors.—A plan of

reorganization which lets shareholders in

the old company into the new organization
upon agreed terms, but which does not in-

clude general creditors or tender them an
opportunity to join therein, is not invalid,

unless the scheme is one to give shareholders
tliat which should go to creditors or other-

wise to defraud creditors. Thompson v.

Gross, lOB Wis. 34, 81 N. W. 1061; Paton
V. Northern Pac. R. Co., 85 Fed. 838 [dis-

tinguishing Chicago, etc., R. Co. v. Howard,
7 Wall. (U. S.) 392, 19 L. ed. 117]. On the
contrary when such schemes of reorganization
are equitable they are favored by the courts.

Central Trust Co. v. U. S. Rolling Stock Co.,

56 Fed. 5; Robinson v. Philadelphia, etc., R.
Co., 28 Fed. 340. See also Riker v. Alsop, 27
Fed. 251,

Cieditors vulj pmchase at foieclosuie.

—

Creditors of a corporation may combine for

the purpose of protecting themselves by pur-

chasing the property when legally brought
to sale at foreclosure, provided it is not part
of an agreement to prevent competition at
the sale or to acquire any unfair advantage
over others. Kitchen v. St. Louis, etc., R.
Co., 69 Mo. 224; Pennsylvania Transp. Co.'s

Appeal, 101 Pa. St. 576. See also Sage v.

Iowa Cent. R. Co., 99 U. S. 334, 25 L. ed. 394.

Expenses under an agreement.— The par-
ties to an agreement should be charged with
the expenses under that agreement and no
other, although the transactions of a prior
one may have resulted beneficially to them.
Van Siclen v. Bartol, 95 Fed. 793.

Acts of committee of reorganization.

—

These schemes of reorganization are gener-
ally carried out by committees appointed
by the bondholders from their number. Such
schemes— often complicated— and the do-
ings of the committees thereunder have been
the subjects of frequent adjudication, but
from these judgments in general it would be
difficult to extract any rule of law or equity.
The reorganization agreement is of course
the source of the authority of the committee.
The construction of such agreements, the pow-
ers conferred thereby upon the committee,
and the validity of their acts thereunder is

considered in the following cases: Cox v.

Stokes, 156 N. Y. 491, 51 N. E. 316 (increase
of bond issue) ; Coppell v. Hollins, 91 Hun
(N. Y.) 570, 36 N. Y. Suppl. 500, 71 N. Y.
St. 529 (action by two of a committee of
three) ; Barnard v. Fitzgerald, 23 Misc.
(N. Y.) 181, 50 N. Y. Suppl. 309 (reduction
of bond issue) ; Van Siclen v. Bartol, 95 Fed.
793 (change of plan) ; Central Trust Co. v.

Carter, 78 Fed. 225; 24 C. C. A. 73 (settle-

ment of claims of doubtful priority). The
liability of the reorganized company for the
acts of the committee is considered in the
following cases: Hayward v. Graham Book,
etc., Co., 59 Mo. App. 453; Houston, East,
etc., Texas R. Co. v. Keller, 8 Tex. Civ. App.
537, 28 S. W. 724. The personal liability

of the members of the committee for their
acts is considered in the following cases:
Gerding v. Funk, 48 N. Y. App. Div. 603, 64
N. Y. Suppl. 423 (for services rendered)

;

Glens Falls Paper Mill Co. v. Trask, 29 N. Y.
App. Div. 449, 51 N. Y. Suppl. 977 (for pay-
ment of debt of corporation) ; Venner v. Fitz-

gerald, 91 Fed. 335 (for misconduct).
82. Somerset R. Co. v. Pierce, 88 Me. 86, 33

Atl. 772, where it was held that a bondholder
could not be compelled to exchange his bonds
for shares of a new corporation, but that divi-

dends of the new corporation must be distrib-

[11, B, 2. a]
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such purposes, for whose compensation it will be liable if the injunction is die-

solved and the receiver removed.^'

b. Transfer of Corporate Assets. A reorganization may take place by the
formation of a new corporation and the transfer to it of the assets of the old cor-

poration in consideration of the issue of stock of the new company to shareholders
of the old," but the rights of creditors cannot be prejudiced thereby ;** nor, in

the absence of statutory provisions, can a majority of the shareholders force a
minority into such a scheme, against their will or compel them to accept an
arbitrary value for their shares.^'

uted to ita shareholders and to the holders
of the exchanged bonds of the old corporation
in equal proportions.

83. Linn f. Joseph Dixon Crucible Co., 59
N. J. L. 28, 35 Atl. 2.

84. Post V. Beacon Vacuum Pump, etc.,

Co., 84 Fed. 371, 28 C. C. A. 431. The New
York court of appeals, however, looks upon
this process as a species of corporate suicide,
an unauthorized termination of the life of
the cprporation, and, in a case where the di-

rectors of a New York corporation, pursuant
to the vote of a majority, but against the
protest of a minority, of the shareholders,
transferred its property and business to a
California corporation, the court permitted
the attorney-general in behalf of the state to
maintain an action to remove the directors
and compel them to account for the property
thus unlawfully diverted. The court further
held that while the shareholders who con-
sented might be estopped by their acts, those
who did not consent could take advantage of

this violation of their rights and the state

could demand that those who did the wrong
should make restitution. People v. Ballard,
134 N. Y. 269, "^l N. E. 54. 48 N. Y. St. 166,
17 L. R. A. 737 Srehearing denied in 136
N. Y. 639, 32 N. E. 611, 48 N. Y. St. 846].

85. Island City Sav. Bank v. Sachtleben,

67 Tex. 420, 3 S. W. 733; Post v. Beacon
Vacuum Pump, etc., Co., 84 Fed. 371, 28
C. C. A. 431.

Liability of new corporation.— Although
the new corporation may not be liable at their

suit, the corporate assets may be followed into

the hands of the new corporation and sub-

jected to the payment of their claims. See
infra, II, B, 3, b. The new corporation is of

course liable for obligations incurred by it

after the transfer. Calumet Paper Co. v.

Stotts Invest. Co., 96 Iowa 147, 64 N. W. 782,

59 Am. St. Eep. 362; Davis Provision Co. v.

Fowler, 20 N. Y. App. Div. 626, 47 N. Y.
Suppl. 205; Glidden, etc.. Varnish Co. i>. In-

terstate Nat. Bank, 69 Fed. 912, 16 C. C. A.
534.

86. Post V. Beacon Vacuum Pump, etc.,

Co., 84 Fed. 371, 28 C. C. A. 431; Mason v.

Pewabie Min. Co., 25 Fed. 882. See also
Gresham v. Island City Sav. Bank, 2 Tex.
Civ. App. 52, 21 S. W. 556.

Right to object lost by laches.— But a
minority shareholder may by laches lose

his right to object to such a transfer. Post
V. Beacon Vacuum Pump, etc., Co., 84 Fed.
S7I, 28 C. C. A. 431. See also Stoddard v.

Decatur Cracker Co., 184 111. 53, 56 N. E.

[11, B, 2, a]

327. Where, although objecting to the scheme,
a shareholder subscribes for his proportion

of the shares of the new company and stands

by for eighteen months before bringing suit,

he loses his right to set aside the transfer.

Post V. Beacon Vacuum Pump, etc., Co., 84
Fed. 371, 28 C. C. A. 431. But mere delay
will not prevent a shareholder from assert-

ing any rights, if the transaction was without
his concurrence, although he may no longer

seek the aid of equity to reinstate him
as a shareholder. Gresham v. Island City

Sav. Bank, 2 Tex. Civ. App. 52, 21 S. W.
556. ,

Continuation of business by new corpora-
tion.— Where a corporation has expired by
limitation, the majority of the shareholders
cannot by a reorganization bind the minor-
ity so as to continue their property in the
new corporate venture. The minority are
therefore not bound by a scheme of reorgani-
zation concocted by the majority, whereby
the corporate property is to be transferred to
the new corporation at a certain valuation,
unless at an attempted cash sale at auction no
more can be procured. Mason v. Pewabie
Min. Co., 25 Fed. 882. See also Mills v.

Hurd, 29 Fed. 410. But where stock in a new
corporation represents large additional con-

tributions, non-assenting shareholders of the
old corporation are entitled to recognition
only to the extent of the proportionate inter-

est their stock continues to represent.

Gresham v. Island City Sav. Bank, 2 Tex.
Civ. App. 52, 21 S. W. 556.

Members cf shareholders' committee can-

not purchase at sale.— On the principle that
an agent or trustee cannot be both seller and
buyer of the same property, a sale in which
some of the committee appointed to sell turn
out to be interested in the purchase ii^ill be
set aside at the instance of other beneficiaries,

although the price be adequate and the pur-
chaser acquire no advantage. Eeilly t'. Ogle-

bay, 25 W. Va. 36. This principle has been
applied to a case where one of a majority of

shareliolders voting to sell corporate prop-
erty buys it for the benefit of such members
as should within a certain time pay their pro-
poi-tion of the debts and of the purchase-
money, and a majority of the shareholders
comply with the terms of the purchase and
form a new corporation. It was held that
thi; sale was void, but that a shareholder who
failed to disaffirm the sale and delayed to
move for relief for an unreasonable length
of time, thereby avoiding risks, lost his ri^t
to object. Banks v. Judah, 8 Conn. I4fi.
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3. LiABiUTY For Debts of Old Corporation— a. On Part of New Corporation.

"With regard to liability for debts of the old corporation the general rule is that a
new corporation organized to succeed an old one is not liable for tlie debts of the
latter.*^ The new corporation will, however, be liable for the debts of the old

one : (1) Where the circumstances are such as to warrant the conclusion that the
former is not a separate and distinct corporation, but merely a continuation of
the latter, and hence the same person in law;^ and (2) where it has in express
terms or by reasonable implication assumed the debts of the old corporation,'' where
this liability is imposed by the statute under which the reorganization takes place,*"

87. Arkansas.— Sappington v. Little Eock,
etc., R. Co., 37 Ark. 23.

llVmois.— Hatcher v. Toledo, etc., R. Co.,

62 111. 477. See also Morgan County r.

Thomas, 76 111. 120.

Massachusetts.—Ewing v. Composite Brake
Shoe Co., 169 Mass. 72, 47 N. E. 241; Child
V. New York, etc., E. Co., 129 Mass. 170.

Michigan.— Cook v. Detroit, etc., E. Co.,

43 Mich. 349, 5 N. W. 390.
Missouri.— Helton v. St. Louis, etc., E.

Coi, 25 Mo. App. 322.

Nebraska.— Austin v. Tecumseh Nat. Bank,
49 Nebr. 412, 68 N. W. 628, 59 Am. St. Rep.
543, 35 L. R. A. 444.

NenB York.— Fernsehild v. D. 6. Yuengling
Brewing Co., 154 N. Y. 667, 49 N. E. 159;
Thornton v. Wabash R. Co., 81 N. Y. 462;
Ferguson v. Ann Arbor R. Co., 17 N. Y. App.
Div. 336, 45 N. Y. Suppl. 172.

Pemnsylvania.— Campbell v. Pittsburgh,
etc., E. Co., 137 Pa. St. 574, 20 Atl. 949;
Stewart's Appeal, 72 Pa. St. 291.

Tennessee.— Memphis Water Co. v. Magens,
15 Lea 37.

Tearas.-^ Houston, etc., R. Co. v. Shirley, 54
Tex. 125.

West Virginia.— Donnally v. Hearndon, 41

W. Va. 519. 23 S. E. 646.

Wisconsin.— Pennison v. Chicago, etc., R.
Co., 93 Wis. 344, 67 N. W. 702; Menasha v.

Milwaukee, etc., R. Co., 52 Wis. 414, 9
N. W. 396; Neff v. Wolf River Boom Co.,

50 Wis. 685, 7 N. W. 553; Oilman v. She-
boygan, etc., R. Co., 37 Wis. 317; Right v.

Milwaukee, etc., R. Co., 25 Wis. 46; Smith
V. Chicago, etc., E. Co., 18 Wis. 17 ; Vilas v.

Milwaukee, etc., R. Co., 17 Wis. 497.

United States.—^Wiggins Ferry Co. v. Ohio,

etc., E. Co., 142 U. S. 396, 12 S. Ct. 188, 35

L. ed. 1055; Hoard v. Chesapeake, etc., E.
Co., 123 U. S. 222, 8 S. Ct. 74, 31 L. ed. 130;
Sullivan e. Portland, etc., E. Co., 94 U. S.

806, 24 L. ed. 324; Venner v. Farmers' L. & T.

Co., 90 Fed. 348, 33 C. C. A. 95; Kittel v.

Augusta, etc., R. Co., 78 Fed. 855.

Extent cf liability.— A party seeking to

recover of the new corporation for a debt of

the old must prove at least that the new re-

ceived some portion of its funds or property
which was chargeable with his debt. Hopper
«. Moore, 42 Iowa 563. See also infra, II, B,

3, b. Where a new corporation is established

in the place of an old one whose property it

has purchased, neither this property, except
so far afl it is subject to prior liens, nor the
future earnings of the new company, can be

taken to pay the debts of the old. Bruffett
V. Great Western R. Co., 25 111. 353.

Pending reorganization.— The purchaser at
foreclosure and not the reorganized company
is liable for expenses incurred between the
date of foreclosure and the organization of
the new company (Pittsburgh, etc., R. Co. «.

Tierst, 96 Pa. St. 144), and the old company
is not liable for such expenses after the fore-
closure sale, provided the purchaser has in
point of fact taken possession ( Wellsborough,
etc., Plank-Road Co. v. Griffin, 57 Pa. St.

417).
88. Benesh v. Mill Owners' Mut. F. Ins. Co.,

103 Iowa 465, 72 N. W. 674; Calumet Paper
Co. I'. Stotts Invest. Co., 96 Iowa 147, 64
N. W. 782, 59 Am. St. Rep. 362; Austin v.

Tecumseh Nat. Bank, 49 Nebr. 412, 68 N. W.
628, 59 Am. St. Rep. 543, 35 L. E. A. 444;
Reed Bros. Co. v. Weeping Water First Nat.
Bank, 46 Nebr. 168, 64 N. W. 701; Eureka
Fire Hose Co. v. Good Will Fire Co. No. 2,
7 Del. Co. (Pa.) 28. Compare Livingston
County Agricultural Soc. v. Hunter, 110 111.

155; Grand River College v. Robertson, 67
Mo. App. 329.

89. Benesh v. Mill Owners' Mut. F. Ins.
Co., 103 Iowa 465, 72 N. W. 674; Calumet
Paper Co. v. Stotts Invest. Co., 96 Iowa 147,
64 N. W. 782, 59 Am. St. Eep. 362; Austin
V. Tecumseh Nat. Bank, 49 Nebr. 412, 68
N. W. 628, 59 Am. St. Eep. 543, 35 L. E. A.
444; Davidson v. Mexican Nat. E. Co., .11
N. Y. App. Div. 28, 42 N. Y. Suppl. 1015.
See also Fernsehild v. D. G. Yuengling Brew-
ing Co., 154 N. Y. 607, 49 N. E. 151 laffirm-
ing 15 N. Y. App. Div. 29, 44 N. Y. Suppl.
106] ; Smith v. Chicago, etc., E. Co., 18
Wis. 17.

90. St. Louis, etc., E. Co. v. Miller, 43 111.

199; Plainview v. Winona, etc., E. Co., 36
Minn. 505, 32 N. W. 745; Chicago, etc., E.
Co. v. Lundstrom, 16 Nebr. 254, 20 N. W. 198,
49 Am. Eep. 718; Western Pennsylvania E.
Co. 1-. Johnston, 59 Pa. St. 290. As to the
liability of a successor railway corporation
for damages for taking land compare Chi-
cago, etc., E. Co. V. Hall, 135 Ind. 91, 34
N. E. 704, 23 L. E. A. 231; Campbell v.

Pittsburgh, etc., E. Co., 137 Pa. St. 574, 20
Atl. 949. But a statute providing that the
reorganization shall in no way affect the
liability of the old corporation has not the
effect of making the contracts of the old
binding on the new corporation. Keeler v.

Atchison, etc., E. Co., 92 Fed. 545, 34 C. C. A.
523. Nor does a statute permitting share-

[II, B, 3. a]
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or where snch liability is imposed upon it by the decree of the court on
foreclosure.^'

b. On Part of Corporate Assets. But the assets of the old corporation remain
liable in the hands of tlie new one, where the circumstances are such as to render

the transaction a diversion of corporate property as a trust fund for the pay-

ment of creditors,"^ or a conveyance for the purpose of hindering, delaying, or

defrauding creditors.''

C. Reincorporation. A company, taking advantage of a statute permitting

a corporation organized under a former statute to reincorporate under a statute

superseding it, does not thereby become a new corporation; its identity is

unchanged and its liabilities continue.'*

III. CONSOLIDATION OR AMALGAMATION OF CORPORATIONS.

A. Power to Consolidate— l. No Consolidation Without Consent of Estate.

As the effect of the consolidation of two or more corporations is to create an

holders of the old corporation to come into

the new without payment of money impose
upon the new company the payment of the
debts of the old. Stewart's Appeal, 72 Pa.
St. 291.

91. Campbell v. Pittsburgh, etc., K. Co., 137
Pa. St. 574, 20 Atl. 949.

93. Livingston County Agricultural Soc. v.

Hunter, 110 111. 155; Ewing v. Composite
Brake Shoe Co., 169 Mass. 72, 47 N. E. 241;
Marshall v. Western, etc., E. Co., 92 N. C.

322; Dobson t). Simonton, 86 N. C. 492;
Western North Carolina R. Co. v. Rol-

lins, 82 N. C. 523; Von Glahn v. De Rosset,

81 N. C. 467; Chicago R. Co. v. Howard, 7

Wall. (U. S.) 392, 19 L. ed. 117 {.recognized

in Vose v. Cowdrey, 49 N. Y. 336]. See also

Austin V. Tecumseh Nat. Bank, 49 Nebr. 412,

68 N. W- 628, 59 Am. St. Rep. 543, 35 L. R. A.

444; Georgia Cent. R. Co. v. Paul, 93 Fed.

878, 35 C. C. A. 639.

Efiect of foreclosure.—A valid foreclosure

of course relieves the corporate assets of sub-

sequent liens (Child v. New York, etc., R. Co.,

129 Mass. 170; Cook ». Detroit, etc., R. Co.,

43 Mich. 349, 5 N. W. 390; Thornton v.

Wabash R. Co., 81 N. Y. 462; Vose v. Cow-
drey, 49 N. Y. 336; Memphis Water Co. v.

Magens, 15 Lea (Tenn.) 37; National Foun-
dry, etc.. Works v. Oconto City Water Supply
Co., 105 Wis. 48, 81 N. W. 125; Menasha
17. Milwaukee, etc., R. Co., 52 Wis. 414, 9

N. W. 396 ; Hoard v. Chesapeake, etc., R. Co.,

123 U. S. 222, 8 S. Ct. 74, 31 L. ed. 130.

See also Davidson ». Mexican Nat. R. Co., 11

N. Y. App. Div. 28, 42 N. Y. Suppl. 1015),

but any surplus after satisfaction of the mort-

gage belongs to the old corporation, in whose
hands it is a trust fund for creditors and can-

not be distributed to shareholders under an
arrangement with the mortgagees pursuant to

which the property is bought at foreclosure

(Chicago, etc., R. Co. V. Howard, 7 Wall.

(U. S.) 392, 19 L. ed. 117).
Effect of transforming partnership into cor-

poration.— A corporation formed, by and con-

sisting of the members of a partnership to

conduct the partnership business by means of

the partnership property takes the latter

freed from equities subsisting among the part-

[11, B, 3, a]

ners, all of which are settled and extinguished
by th& transfer of the assets from the part-
nership to the corporation. Wellsborough,
etc., Plank Road Co. v. GriflBn, 67 Pa, St.

417. Such a transfer does not, however, di-

vest any equities which creditors may have in

respect of the partnership assets. Franeklyn
V. Sprague, 121 U. S. 215, 7 S. Ct. 951, 30
L. ed. 936. See alsQ Hoyt v. Sprague, 103
U. S. 613, 26 L. ed. 585.

93. San Francisco, etc., R. Co. «;, Bee, 48
Cal. 398; Austin v. Tecumseh Nat. Bank, 49
Nebr. 412, 68 N. W. 628, 59 Am. St. Rep.
543, 35 L. R. A. 444; Montgomery Web Co.

V. Dienelt, 133 Pa. St. 585, 19 Atl. 428, 19
Am. St. Rep. 663; MeVicker ». American
Opera Co., 40 Fed. 861; Blair ». St. Louis,
etc., R. Co., 22 Fed. 36; Hibernia Ins. Co.
». St. Louis, etc., Transp. Co., 13 Fed. 516, 4
McCrary 432. In some jurisdictions the equi-
table interest of the old corporation in its

assets, which have passed into the hands of

the new, may be levied upon under an at-

tachment or execution at the suit of a cred-

itor of the old. Georgia Ice Co. «. Porter,

70 Ga. 637.

Liability from use of land.—Although a man
may not maintain an action of debt against
the new corporation on a judgment against
the old corporation for the value of land ap-
propriated by it, if the new one continues to

use it, he may have a remedy in equity to
compel payment for, or prevention of, its

use. Gilman v. Sheboygan, etc, R. Co., 37
Wis. 317.

94. Matter of Consolidated Kansas City
Smelting, etc., Co., 13 N. Y. App. Div. 50,

43 N. Y. Suppl. 51, which holds that not
being a new corporation it is not bound to
pay the organization tax required of other
corporations.

Abortive corporations reincorporated imder
general law.— A company organized under a
charter which is void may save its rights,

so far as such rights are conferred in a gen-
eral statute, by reorganizing under such gen-
eral law. State v. Steele, 37 Minn. 428, 34
N. W. 903 ; Southern Pac. R. Co. v. Orton, 32
Fed. 457, 22 Fed. Cas. No. 13,188o, 6 Sawy.
157. So it has been held that a corporation
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entirely new and distinct corporation,'' and as the consent of the state is necessary

in all cases to the creation of a corporation,"* it follows that there can be no valid

consolidation of two or more corporations without the consent of the state

expressed in some manner to which the state gives the effect of a law, either in

special charter or general enabling act of the legislature.^

duly incorporated but dormant may without
dissolution reincorporate under a different

statute and acquire a valid corporate charac-

ter thereunder. Hyde v. Doe, 12 Fed. Cas.

No. 6,969, 4 Sawy. 133.

95. See infra, III, D, 1, a.

96. See supra, I, J, 1, a.

97. Illinois.—American L. & T. Co. v. Min-
nesota, etc., E. Co., 157 111. 641, 42 N. E. 153;
People V. Chicago Gas Trust Co., 130 111. 268,

22 N. E. 798, 17 Am. St. Eep. 319, 8 L. E. A.
497.

Indiana.— Shelbyville, etc.. Turnpike Co. v.

Barnes, 42 Ind. 498; State v. Bailey, 16 Ind.

46, 79 Am. Dec. 405.
Kentucky.— Louisville, etc., E. Co. v. Com.,

97 Ky. 675, 31 S. W. 476, 17 Ky. L. Eep. 427
[affirmed in 161 U. S. 677, 16 S. Ct. 14, 40
L. ed. 849] ; Botts V. Simpsonvllle, etc.. Turn-
pike Eoad Co., 88 Ky. 54, 10 S. W. 134, 10

Ky. L. Rep. 669, 2 L. R. A. 594.

Mississippi.—Greenville Compress, etc., Co.

V. Planters' Compress, etc., Co., 70 Miss. 669,

13 So. 879, 35 Am. St. Eep. 681.

Nebraska.— State v. Chicago, etc., E. Co.,

25 Nebr. 156, 41 N. W. 125, 2 L. E. A. 564.

New Jersey.— Black v. Delaware, etc..

Canal Co., 24 N. J. Eq. 455.

Neio York.— People v. North Eiver Sugar
Refining Co., 121 N. Y. 582, 24 N. E. 834, 31
N. Y. St. 781, 18 Am. St. Eep. 843, 9 L. E. A.
33; Davis v. Beth Tephila Israel Congrega-
tion, 40 N. Y. App. Div. 424, 57 N. Y. Suppl.

1015; Blatchford v. Eoss, 54 Barb. 42; Chevra
Bnai v. Israel Aushe Yanove, etc. v. Chevra
Bikur Cholim Aushe Eod of Sholem, 24 Misc.

189, 52 N. Y. Suppl. 712; New York, etc..

Canal Co. v. Fulton Bank, 7 Wend. 412.

Oklahoma.— Topeka Paper Co. v. Oklahoma
Pub. Co., 7 Okla. 220, 54 Pac. 455, no stat-

utory power to consolidate in Oklahoma.
Pennsylvania.— Lauman v. Lebanon Valley

E. Co., 30 Pa. St. 42, 72 Am. Dec. 685, and
note.

Texas.— East Line, etc., E. Co. v. State,

75 Tex. 434, 12 S. W. 690.

United States.—-Ferguson v. Meredith, 1

Wall. 25, 17 L. ed. 604; Fearce v. Madison,
etc., E. Co., 21 How. 441, 16 L. ed. 184; Kav-
anaugh v. Omaha L. Assoc, 84 Fed. 295.

England.— Clinch v. Financial Corp., L. E.
5 Eq. 450 [affirmed in L. E. 4 Ch. 117, 38
L. J. Ch. 1, 19 L. T. Eep. N. S. 334, 17 Wkly.
Eep. 84] ; Re Era Assur. Co., 1 Hem. & M.
672, 2 Johns. & H. 400, 6 Jur. N. S. 1334, 30
L. J. Ch. 137, 3 L. T. Eep. N. S. 314, 9 Wkly.
Eep. 67; Charlton v. Newcastle, etc., E. Co.,

5 Jur. N. S. 1096, 7 Wkly. Eep. 731. Ac-
cordingly, it is held in England that, in the
absence of any special power for that purpose
in their deeds of settlement, an amalgamation
between ^two joint-stock companies is ultra

[19]

vires and invalid, and that the obligations and
liabilities arising out of such attempted amal-
gamation, and assumed by the directors of

the purchasing company, cannot be enforced
against the shareholders of such company.
Re Era Assur. Co., 1 Hem. & M. 672, 2 Johns.

& H. 400, 6 Jur. N. S. 1334, 30 L. J. Ch. 137,

3 L. T. Eep. N. S. 314, 9 Wkly. Eep. 67. That
the power of one company to sell to another
company, in consideration of receiving a
stated part of shares of the purchasing com-
pany, all of the assets of the selling company
except certain shares held by it in the pur-
chasing company, is authorized by a clause
in the memorandum of association of the sell-

ing company, allowing it to " amalgamate

"

with another company— with the additional

conclusion that » provision in such an agree-

ment for distributing the shares received from
the purchasing company among the members
of the selling company can, upon the question
of legality, be severed from the agreement for

the sale see Wall v. London, etc.. Assets
Corp., [1898] 2 Ch. 469, 67 L. J. Ch. 596, 79
L. T. Eep. N. S. 249, 47 Wkly. Eep. 219.

Statutes conferring power.— For the con-
struction of statutes under which the power
to consolidate has been held to exist see 7

Thompson Corp. § 8220, and the following
cases

:

Alabama.— Beggs v. Edison Electric Il-

luminating, etc., Co., 96 Ala. 295, 11 So. 381,
38 Am. St. Rep. 94, construing Ala. Code
(1886), § 1565.

California.— Market St. R./Co. v. Hellman,
109 Cal. 571, 42 Pac. 225, construing Cal.

Civ. Code, §§ 473, 510.

Illinois.— Chicago, etc., R. Co. v. Ashling,
160 111. 373, 43 N. E. 373, holding that
one railroad company may, under the Illinois

acts of Jime 30, 1885, and March 26, 1872
(3 Starr & C. Anno. Stat. 111. (2d ed.)

p. 3243, par. 36), be consolidated with an-
other under the name of the latter, which is

continued in existence with enlarged powers,
franchises, and property rights; and that this
consolidation may be brought about by a
transfer of all the property, stock, and fran-
chises of the one corporation to the other.

New York.— People v. Rice, 138 N. Y. 151,
33 N. E. 846, 51 N. Y. St. 853; Cameron v.

New York, etc., Water Co., 62 Hun 269, 16
N. Y. Suppl. 757, 42 N. Y. St. 912 [aprm^d
in 133 N. Y. 336, 31 N. E. 104, 45 N. Y. St.
212]. The latter case construing N. Y. Laws
(1877), c. 374, since repealed.

United States.— Continental Trust Co. v.

Toledo, etc., R. Co., 82 Fed. 642, construing
Ohio Rev. Stat. § 3380.

Statutes not conferring power.— For the
construction of statutes which have been held
not to confer the power to consolidate see

[HI, A, 1]
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2. How Power to Consolidate Conferred— a. Must Be Conferred Upon All the
Constituent Corporations. Moreover, in order to a valid conaolidation, the power
so to consolidate must have been conferred upon each of the constituent corpora-

tions by the state under whose laws it exists.'^ For example a provision in a charter

of a railroad company empowering it to consolidate with '' any other railroad com-
pany " does not empower it to consolidate with a company whose charter contains

no such provision.*' Nor does such a provision authorize a company formed by its

consolidation with other railroad companies to consolidate with still another com-
pany, although the act authorizing their consolidation provides that all the rights,

privileges, and franchises granted in the charter of any of the companies shall

inure to the consolidated company.*
b. State May Impose Sueh Terms and Conditions as It Sees Fit. As the state

has the power to withhold entirely the privileges of consolidating, it manifestly

may grant the privilege subject to such terms and conditions as it may see fit to

couple with the grant.^ It must follow, under the doctrine of the preceding
paragraph, that if the terms and conditions which the state has annexed to the
privilege of consolidation by any one of the constituent companies are too onerous
to be accepted that will block the consolidation entirely. Thus if several cor-

porations created under the laws of several different states seek to consolidate,

and the legislature of one of those states imposes an onerous condition upon the

corporation created under the laws of that state, precedent to such consolidation,

sucli as the payment of a so-called " consolidation tax," that condition must be
fulfilled or there can be no such consolidation.'

3. State May Withdraw Power to Consolidate Before Consolidation Effected.

The power given to a railroad company, by the statute of its creation, to form a

union by consolidation with other companies, has been said to be a right in the nature
of a contract, when the statute is accepted and acted upon by the corporation, which
cannot be subsequently withdrawn or substantially impaired by the state, in con-

sequence of the prohibition of the contract clause of the constitution of the United

7 Thompson Corp. § 8221; Elkina v. Camden, operate it; for the former company cannot
etc., R. Co., 36 N. J. Eq. 5; State v. Vander- delegate or transfer its power to operate the
biit, 37 Ohio St. 590; IJouisville, etc., E. Co. road to the latter. Winch v. Birlcenhead, etc.,

V. Kentucky, 161 U. S. 677, 16 S. Ct. 714, 40 Junction R. Co., 5 De G. & Sm. 562, 16 Jur.
L. cd. 849 [affirming 97 Ky. 675, 31 S. W. 476, 1035. Compare State v. Consolidation Coal
17 Ky. L. Rep. 427]. Co., 46 Md. 1; South Yorkshire R., etc., Co.

Construction of statute for consolidation, v. Great Northern R. Co., 3 De G. M. & G.
but with proviso "that no more than two 576, 22 L. J. Ch. 761, 1 Wkly. Rep. 203, 52
corporations now existing shall be consoli- Eng. Ch. 448, which two eases affirm the prin-

dated into one." See Barrows v. People's Gas ciple that without legislative authority a
Light, etc., Co., 75 Fed. 794. railway company cannot mortgage or sell its

98. Louisville, etc., R. Co. v. Kentucky. property to another company.
161 U. S. 677, 16 S. Ct. 714, 40 L. ed. 849 1. Morrill v. Smith County, 89 Tex. 529,

[affirming 97 Ky. 675, 31 S. W. 476, 17 Ky. 36 S. W. 56 [reversing (Tex. Civ. App. 1895)
L. Rep. 427] ; St. Louis, etc., R. Co. v. Terre 33 S. W. 899].
Haute, etc., R. Co., 145 U. S. 393, 12 S. Ct. 2. See to the governing principle Louis-

953, 33 L. ed. 748. ville, etc., R. Co. v. Kentucky, 161 U. S. 677,
99. Morrill v. Smith County, 89 Tex. 529, 16 S. Ct. 714, 40 L. ed. 849 [affirming 97

36 S. W. 56 [reversing (Tex. Civ. App. 1895) Ky. 675, 31 S. W. 476, 17 Ky. L. Rep. 427];
33 S. W. 899]. One court has, however, held Home Ins. Co. v. New York, 134 U. S. 594,
that where power is given by statute to one 10 S. Ct. 593, 33 L. ed. 1025; California v
railroad corporation to consolidate with any Central Pac. R. Co., 127 U. S. 1, 8 S. Ct. 1073,
other, then, whatever other corporation it 32 L. ed. 150; Baltimore, etc., R. Co. v. Mary-
selects for such a union, and finds willing land, 21 Wall. (U. S.) 456, 22 L. ed. 678;
to join therein, has, by force of the statute. Ducat v. Chicago, 10 Wall. (U. S.) 410, 19
the power to unite with it, although such L. ed. 9.72; Paul v. Virginia, 8 Wall. (U. S.)
other corporation is not named in the stat- 168, 19 L. ed. 357; Lafayette Ins. Co. v.

ute. In re Prospect Park, etc., R. Co., 67 French, 18 How. (U. S.) 404, 15 L. ed. 451;
N. Y. 371. But an agreement cannot be made Augusta Bank v. Earle, 13 Pet. (U. S.) 519,
by which one railway company shall turn over 10 L. ed. 274.
its railway to be operated by another company, 3. Ashley v. Ryan, 153 U. S. 436, 14 S. Ct.
unless the latter company possesses, under its 865, 38 L. ed. 773 [affirming 49 Ohio St. 504,
governing statute, the poWer to receive and 31 N. E. 721 (a/firming 6 Ohio Cir. Ct. 208)].

[Ill, A, 2, a]
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States.* But it is an established exception to the rule in the Dartmouth College

case ' that so long as the grant of a franchise or privilege remains im, fieri— unex-

ecuted, and not merely unaccepted— the state is at liberty to recall it.* Recent
applications of this doctrine made by the supreme court of the United States are

to the effect that where the state has granted to corporations the power to con-

solidate the grant may be withdrawn at the pleasure of the legislature, at any
time before a consolidation has actually taken place.' Therefore, where parallel

and competing railroad companies possess under their charters the power to con-

solidate, the state may, in the exercise of its police power, prevent such a consoli-

dation at any time before it has actually taken place, by a constitutional amend-
ment or a statute prohibiting the consolidation of parallel and competing lines.'

From this it follows that a privilege conferred upon corporations by a general

statute of consolidating with each other may be withdrawn by a repeal of the

statute, at any time before a consolidation has actually taken place under it ; but
this will not be so where the repealing statute contains a saving clause providing
that such a repeal shall not affect or impair any act done or right accruing, accrued,

or acquired before the date named. In such a case where a proceeding under the
repealed statute to consolidate several corporations into one was begun three days
before the date named, but was not consummated, and had not yet received the
requisite assent of the shareholders, it was held that the corporations had the

right to proceed with the consolidation as though the repealing statute had not
been passed.'

4. Consolidation of Parallel and Competing Railway Lines— a. Prohibitions

Against. Numerous statutes providing for the consolidation of corporations con-

tain express prohibitions against the consolidation of parallel and competing
railway lines ; and such provisions have been embodied in several recent state

constitutions.'"' On the principle that grants of franchises to corporations or to

individuals are to be strictly construed in favor of the state and against the

grantees, it is held that neither the power of competing railroad companies to

consolidate, nor the power of one of such roads to acquire the others by purchase,

is conferred by a collection of statutes authorizing railroad companies to pur-

chase and acquire branch roads, although one of such statutes contains the words
" and may purchase and hold any road constructed by any company."^ Nor
can a constitutional or statutory prohibition against the consolidation of parallel

or competing railway lines be evaded by going through the form of effecting a

judicial sale of one of such roads. " The prohibition is not upon the power of

the court foreclosing the mortgage to order a judicial sale of the property, but

upon its power to confirm a sale made to a parallel or competing road." '^ Eut
it is conceded that the shareholders even of a parallel and competing railway may
purchase a railway property at a judicial sale and organize a new corporation,

and this will be a separate corporation from the parallel and competing corpora-

4. Zimmer v. State, 30 Ark. 677, per Ear- 133 N. Y. 336, 31 N. E. 104, 45 N. Y. St. 212
rison, J. [affirming 62 Hun (N. Y.) 269, 16 N. Y.

5. Dartmouth College v. Woodward, 4 Suppl. 757, 42 N. Y. St. 912].

Wheat. (U. S.) 518, 4 L. ed. 629. 10. Of these the following among many
6. Pearsall v. Great Northern R. Co., 161 others are examples: Ark. Acts (1887), No.

U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 [re- 81, p. 113; Fla. Acta (1887), c. 3745, No. 65,

versing 73 Fed. 933]. p. 117; Mo. Rev. Stat. (1889), § 2569; Mo.
7. Louisville, etc., R. Co. v. Kentucky, 161 Rev. Stat. (1899), § 1062; N. Y. Rev. Stat.

U. S. 677, 16 S. Ct. 714, 40 L. ed. 849 [of- (1889), p. 1783 et seq. And see, generally,

firming 97 Ky. 675, 31 S. W. 476, 17 Ky. L. Railboads.
Bep. 427];' Pearsall ». Great Northern R. Co., 11. Louisville, etc., R. Co. v. Kentucky,
161 U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 161 U. S. 677, 16 S. Ct. 714, 40 L. ed. 849 [af-

[reversing 73 Fed. 933]. firming 97 Ky. 675, 31 S. W. 476, 17 Ky. L.
8. Pearsall v. Great Northern R. Co., 161 Rep. 427].

U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 [re- 12. Louisville, etc., R. Co. v. Kentucky,
versing 73 Fed. 933]. 161 U. S. 677, 693, 16 S. Ct. 714, 40 L. ed.

9. Cameron v. New York, etc., Water Co., 849.
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tion, and will not be within the prohibition against the consolidation of parallel
and competing lines.^ The power of the state to forbid one transportation com-
pany from purchasing or consolidating with a parallel or competing line has been
before the courts in a large number of cases, in some of which, relating to inter-
state railways, it was said arguendo that such statutes infringe the exclusive
power of congress conferred over the regulation of interstate commerce.'*
Frequent decisions of the subordinate federal courts confirm the same power."
Finally it has been settled by the only court whose decision can settle the ques-
tion, that the power to prohibit the consolidation of parallel and competing lines

of railway is within the police power of the state, and that this power may be
exercised within wide limits of legislative discretion whenever its exercise will

not trench upon rights already vested ; and further that, although the power to

consolidate may have been distinctly conferred, yet so long as it has not been
acted upon and consolidations effected thereunder, it may be withdrawn at the
will of the legislature ;

'^ and this although there exists at the time no reserve of
power in the state to alter, amend, or repeal charters or acts of incorporation."

b. What Unions Are Within Prohibitions. Upon the question what unions or
connections between railway companies are within the meaning of prohibitions of
this kind, it has been held, in a judgment destined to acquire a great reputation,

that a statute prohibiting a railroad company from consolidating, leasing, or in

any way becoming the owner of or controlling any other railroad corporation
which owns a parallel or competing line, or any stock thereof, is violated by an
agreement by one railroad company to purchase half the stock of a competing
line, to make a traffic arrangement with it, and to pay therefor by a guaranty of

its bonds, and by an arrangement under which a railroad company, in return for

a guaranty of its bonds, turns over to a trustee for the entire body of shareholders

of another company owning a parallel road one half of its stock, witli an agree-

ment contemplating an interchange of traffic and the use of terminal facilities,

and with the probability that the complete control of the former will be obtained

by tlie latter company.'^

e. What Are Parallel and Competing Lines Within Prohibitions. It seems
that such proSibitions against consolidations apply only where the two railroads

are both parallel and competing ; so that although they are parallel for consider-

able distances, yet they are not competing lines within the sense of the prohibi-

tion where they extend between different termini.'^ So it has been held that

railroads which do not touch any two common points, having between them for

more than forty miles another road, and one of which is in reality a suburban
road, not more than one per cent of whose traffic would in any event pass over

13. Louisville, etc., E. Co. v. Kentucky, Texas.— Gulf, etc., E. Co. v. State, 72 Tex.

161 U. S. 677, 16 S. Ct. 714, 40 L. ed. 849. 404, 10 S. W. 81, 13 Am. St. Rep. 815, 1

See also Pearsall v. Great Northern E. Co., L. E. A. 849 ; East Line, etc., E. Co. t>. Eush-
161 U. S. 646, 16 S. Ct. 705, 40 L. ed. ing, 69 Tex. 306, 6 S. W. 834.

838. 15. Clarke D. Georgia Cent. E., etc., Co., 50

14. Louisiana.— Texas, etc., E. Co. v. Fed. 338, 15 L. E. A. 683 ; Hamilton v. Savan-

Southern Pac. E. Co., 41 La. Ann. 970, 6 nah, etc., R. Co., 49 Fed. 412; Kimball v.

So. 888, 17 Am. St. Rep. 445. Atchison, etc., R. Co., 46 Fed. 888; Langdon
Nebraska.— State v. Atchison, etc., R. Co., v. Branch, 37 Fed. 449, 2 L. E. A. 120.

24 Nebr. 143, 38 N. W. 43, 8 Am. St. Rep. 16. Louisville, etc., R. Co. v. Kentucky, 161

164. U. S. 677, 16 S. Ct. 714, 40 L. ed. 849; Pear-

New Hampshire.— Currier v. Concord R. sail v. Great Northern R. Co., 161 U. S. 646,

Corp., 48 N. H. 321. 16 S. Ct. 705, 40 L. ed. 838.

Ohio.— Hafer v. Cincinnati, etc., R. Co., 17. Louisville, etc., E. Co. v. Kentucky, 161

11 Ohio Dec. (Eeprint) 760, 29 Cine. L. Bui. U. S. 677, 16 S. Ct. 714, 40 L. ed. 849.

68. 18. Pearsall v. Great Northern E. Co., 161

Pennsylvania.— Gyger v. Philadelphia, etc., U. S. 646, 16 S. Ot. 705, 40 L. ed. 838 [re-

R. Co., 136 Pa. St. 96, 20 AtL 399, 9 L. E. A. versing 73 Fed. 933].

369; Pennsylvania R. Co. v. Com., (1886) 7 19. Louisville, etc., R. Co. v. Kentucky, 161

Atl. 368. U. S. 677, 16 S. Ct. 714, 40 L. ed. 849.
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the other, are not competing lines within the meaning of a statute '"' prohibiting

the consolidation of such lines, or the purchase, lease, or control of one such line

by the other."'

5. Consolidation of Connecting Railway Companies. An examination of the

statutes will show that many statutes which prohibit the consolidation of parallel

and competing railway lines nevertheless in express terms permit the consolida-

tion of connecting lines. Such unions seem to be regarded as tending to the

public advantage rather than to the public detriment ; and hence it has been held

that two railroad companies whose lines connect so that if united they will form
a continuous line have the power to enter into a joint arrangement for operating

their roads as one line, and to become jointly liable for money borrowed to be
used in furtherance of the business of such line.'' But the power to consolidate

,

or amalgamate the two corporations is not included in a grant of power to one
railroad company to unite or connect its road with the other road. The power
to unite or connect with another road refers merely to a physical connection of
the tracks, and does not authorize the purchase or even the lease of such other
road, or any union of the franchises of the two companies.^.-^hus a provision

in the charter of a railroad company giving it the right to "connect itself " with
any other railroad company and operate and maintain its railroad in " connection

or consolidation " with such other company authorizes merely a traffic consolida-

tion and not a corporate consolidation.'^

6. Construction of Statutes Conferring Power to Consolidate. It has been
held that one railroad company which has paid for the construction of the line of

another, owns practically all of its capital stock, and is in possession and operation

of it for and under an agreement for future consolidation, will be considered as

its owner within the meaning of a statute permitting reconsolidation in case of

the breaking up of a consolidated road of which a corporation of a state owns a

part, although it has no legal title thereto.'^

B. Consolidation of Domestic With Foreign Corporations— l. Express
AND Clear Statutory Authorization Necessary— a. Rule Stated. Upon a well-

known principle of interpretation "^ the power of a domestic corporation to con-

solidate with a foreign corporation does not exist, unless it is distinctly conferred

by statute ; and if the statute in which such power is sought is doubtful or

ambiguous, the doubt must be resolved against the existence of the power.'''

b. Power Must Be Found in Statute Law of All the Constituent Companies.
On a principle already stated,'* in order to justify the consolidation of connecting

railway companies of adjoining states, a power to consolidate must be found in

the statute law governing each of the constituent corporations." On a principle

already stated,** where this power of consolidation is afEorded by the statute law
of one only of the constituent companies, an attempted consolidation does not

20. Mo. Eev. Stat. (1889), § 2569; Mo. E. Co., 110 U. S. 667, 4 S. Ct. 185, 28 L. ed.'

Eev. Stat. (1899), § 1062. 291.
21. Kimball v. Atchison, etc., R. Co., 46 24. Morrill v. Smith County, 89 Tex. 529,

Ped. 888. 36 S. W. 56 [reversing (Tex. Civ. App. 1895)
22. Chicago, etc., E. Co. v. Ayres, 140 111. 33 S. W. 899].

644, 30 N. E. 687 [affirming 39 111. App. 607]. 25. Toledo, etc., E. Co. v. Continental
23. Louisville, etc., E. Co. v. Kentucky, 161 Trust Co., 95 Fed. 497, 36 C. C. A. 155 [re-

V. S. 677, 16 S. Ct. 714, 40 L. ed. 849 hearing denied in 96 Fed. 784, 37 C. C. A.
[affirming 97 Ky. 675, 31 S. W. 476, 17 587 (modi/^2/i«s' 82 Fed. 642, 86 Fed. 929)].
Ky. L. Eep. 427]. See also Tippecanoe 26. See infra, XVI, B, 1, a.

County V. Lafayette, etc., R. Co., 50 Ind. 27. American L. & T. Co. v. Minnesota, etc.,

85; St. Louis, etc., E. Co. v. Terre Haute, E. Co., 157 HI. 641, 42 N. E. 153.
etc., E. Co., 145 U. S. 393, 12 S. Ct. 28. See supra, III, A, 2, a.

953, 36 L. ed. 748 ; Oregon R., etc., Co. v. Ore- 29. American L. & T. Co. v. Minnesota,
gonian E. Co., 130 U. S. 1, 9 S. Ct. 409, 32 etc., E. Co., 157 111. 641, 42 N. B. 153; Oon-
L. ed. 837; Pennsylvania E. Co. v. St. Louis, tinental Trust Co. v. Toledo, etc., E. Co., 82
etc., E. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 Fed. 642 (doctrine recognized).
L. ed. 83; Atchison, etc., E. Co. v. Denver, etc., 30. See supra, I, 0, 2, d.

[Ill, B. 1, b]
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create even a corporation defacto, nor would such an attempted consolidation be
validated by a subsequent statute unless in its terms retroactive.''

2. View That Consolidation Creates Two Corporations. The early view, first

expressed by Mr. Justice Story, at circuit, was that where two corporations,

created by the legislation of two states for the purpose of constructing a public
improvement extending across the boundary between such states, are united by
new concurrent acts of the legislatures of the two states, by which the share-

holders of each are made shareholders in the other, they do not cease to exist as

distinct corporations, and the effect of such legislation is a mere union of stocks

and interests, but not a merger of powers.^ This doctrine seems to have remained
that of the courts of the United States down to the year 1851,^ and ^till inheres

in our jurisprudence to a qualified extent— the modern conception being that

the new corporation formed by the consolidation becomes a domestic corporation

within each of the states.^ The legislature of one state may make a corporation

organized under the laws of another state, which has become the purchaser of the
properties and franchises of a corporation of the domestic state, a domestic cor-

poration quoad any property thus purchased which has its situs within the

domestic jurisdiction.^^ Snch statutes, passed by the legislatures of concurring
states creating corporations of the same name, clothed with the same powers,
organized for the same purposes, having the same board of directors, acting

generally at the same place and in the same manner, do not transfer the law of

one of the states to the other except permissibly, or displace the local law except

as otherwise provided.'^ It cannot escape attention that the effect, of this

31. American L. & T. Co. v. Minnesota,

etc., R. Co., 157 111. 641, 42 N. E. 153. Com-
pare Continental Trust Co. v. Toledo, etc., R.

Co., 82 Fed. 642, where the statute law of one

of the states— Ohio— permitted railway
companies to consolidate with other com-
panies whose road extended to the boundary

.line of the state of Ohio, and yet where ju-

dicial ingenuity sanctioned a simultaneous

consolidation of three railway corporations

created respectively in Ohio, Indiana, and Il-

linois; a decision which, although modified

on another point, was subsequently confirmed.

Toledo, etc., E. Co. v. Continental Trust Co.,

95 Fed. 497, 36 C. C. A. 155 [rehearing denied

in 96 Fed. 784, 37 C. C. A. 587 (modifying

82 Fed. 642, 86 Fed. 929]], where it was held

that a railroad which is mortgaged in two
'

sections is purchased as an entirety within

the meaning of a statute permitting a recon-

solidation of a road which is formed by con-

solidation of several parts and is sold as an

'entirety, although the mortgages are sepa-

rately foreclosed, where both divisions are

sold the same day and conveyed by a single

master's deed to one person who purchases in

the interest of bondholders, with a view to

the reorganization and reconstruction of the

railroad.

32. Farnum v. Blackstone Canal Corp., 8

Fed. Cas. No. 4,675, 1 Sumn. 46.

33. Ohio, etc., R. Co. v. Wheeler, 1 Black

(U. S.) 286, 17 L. ed. 130.

34. Minnesota.— In re St. Paul, etc., R.

Co., 36 Minn. 85, 30 N. W. 432.

Nebraska.—^Trester v. Missouri Pac. R. Co.,

33 Nebr. 171, 49 N. W. 1110.

New York.— Farmers' L. & T. Co. V. Kan-
sas Farmers' L. & T. Co., 1 N. Y. Suppl. 44,

21 Abb. N. Cas. 104.

[Ill, B, 1, b]

Ohio.— Ashley v. Ryan, 49 Ohio St. 504,

31 N. E. 721 [affirming 6 Ohio Cir. Ct. 208
and affirmed in 153 U. S. 436, 14 S. Ct. 865,

38 L. ed. 773].
West Virginia.— Rece v. Newport News,

etc., Co., 32 W. Va. 164, 9 S. E. 212, 3 L. R. A.
572.

United States.— Bradley v. Ohio, etc., R.
Co., 78 Fed. 387.

For the purpose of service of process it is

a domestic corporation. In re St. Paul, etc..

R. Co., 36 Minn. 85, 30 N. W. 432.

Is declared to be a domestic corporation by
the constitution of Colorado. Colo, Const.

(1876), art. 15, § 14.

May increase its capital stock in pursuance
of the law of its creation. Atty.-Gen. v. Bos-
ton, etc., R. Co., 109 Mass. 99.

35. Clark v. Barnard, 108 U. S. 436, 2
S. Ct. 878, 27 L. ed. 780; Baltimore, etc., R.
Co. V. Harris, 12 Wall. (U. S.) 65, 20 L. ed.

354. See also Memphis, etc., R. Co. v. Ala-
bama, 107 U. S. 581, 2 S. Ct. 432, 27 L. ed.

518; Indianapolis, etc., R. Co. v. Vance, 96
U. S. 450, 24 L. ed. 752; Chicago, etc., R.

Co. V. Whitton, 13 Wall. (U. S.) 270, 20
L. ed. 571; Ohio, etc., R. Co. v. Wheeler, 1

Black (U. S.) 286, 17 L. ed. 130.

36. Pittsburg, etc., R. Co. v. Reich, 101

111. 157. Thus a mortgage made by such a
consolidated corporation will be valid and
operative as the mortgage of a domestic cor-

poration, with respect to so much of the prop-

erty as is situated in the domestic state. Ra-
cine, etc., R. Co. V. Farmers' L. & T. Co., 49
111. 331, 95 Am. Dee. 595. Such a corporation

is also a domestic corporation in each of the

states which have concurred in creating it

with respect to the taxation of its property

in such state. Ohio, etc., R. Co. v. Weber,
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anomalous doctrine is that two corporations are created within each state, the one

a domestic and the other a foreign corporation.^ In accomplishing snch a union

one of the states can dispense with such inconveniences as shareholders, directors,

and officers, by merely recreating the foreign corporation as a domestic corpora-

tion, with the usual corporate powers ; ^ and it may authorize the consolidation^ of

this new " entity " with a similar corporation existing under the laws of a third

state.^'

3. To What Powers and Liabilities New Interstate Corporation Succeeds. The
new interstate corporation succeeds to the financial powers, such as the power of

issuing its bonds and mortgaging its properties and franchises, which were pos-

sessed by both of the preceding companies under their governing statutes respec-

tively.^ Such a consolidation does not operate to enlarge the rights of lien-holders

with respect to the property of either of the precedent corporations, nor is it

competent for the legislature to diminish them.*'

4. Selling Out to Foreign Corporation and Taking Its Shares in Payment. Con-
solidations have often taken the form of a purchase and sale, that is, a purchase

by one corporation of all the shares of stock of another corporation, payment
being made in the shares of the purchasing corporation.^ Of course it is com-
petent for the legislature to authorize one corporation to become consolidated

with a foreign corporation, in such a manner as to place the control of the con-

96 111. 443 [following Quincy E. Bridge Co.

V. Adams County, 88 111. 615]. Such con-

current legislation does not displace the local

law of either of the concurring states, or

import into such state the law of the other

state with respect to condemning land for the
right of way, unless the concurring statutes

otherwise provide. Pittsburg, etc., R. Co. v.

Eeich, 101 111. 157. Nor is the fact of the

existence in the foreign state of a foreclosure

suit with respect to domestic property which
has passed to the consolidated corporation a
bar to the prosecution of such an action in

the domestic state, since a state will not be
considered as having parted with its own ju-

risdiction unless it has expressed that pur-
pose in the clearest marmer. Eaton, etc., E.
Co. 1). Hunt, 20 Ind. 457 [citing, to the prin-

ciple just stated, Johns V. State, 19 Ind. 421,

81 Am. Dec. 408; Newcastle, etc., E. Co. v.

Peru, etc., E. Co., 3 Ind. 464].

87. Missouri Pac. E. Co. v. Meeh, 69 Fed.

753, 16 C. C. A. 510, 30 L. E. A. 250.

38. Western, etc., E. Co. v. Eoberson, 61
Fed. 592, 9 C. C. A. 646 [quoted by Taft, J.,

in Louisville Trust Co. v. Louisville, etc., E.
Co., 75 Fed. 433, 22 C. C. A. 378].
39. Louisville Trust Co. v. Louisville, etc..

E. Co., 75 Fed. 433, 22 C. C. A. 378.

40. Mead v. New York, etc., E. Co., 45
Conn. 199. For an act of consolidation passed
by the concurring legislation of two states

which was held to pass to the new company
the rights and privileges which the original

companies had previously possessed under
their respective charters— the rights and
privileges which one of the original com-
panies had enjoyed in the state of its crea-

tion, and the rights and privileges which the
other had in like manner enjoyed in the state
of its creation— and not to transfer to either
state or to enforce therein the legislation of
the other, leaving each company to stand as its

constituent company had previously stood in

the state of its creation* invested with the
same rights and subject to the same liabili-

ties, see Minot v. Philadelphia, etc., E. Co.,

18 Wall. (U. S.) 206, 21 L. ed. 888.

41. Eaton, etc., E. Co. v. Hunt, 20 Ind. 457
(per Perkins, J.) ; Scobey v. Gibson, 17 Ind.

572, 79 Am. Dec. 490; Gantly v. Ewing, 3

How. (U. S.) 707, 11 L. ed. 794. Thus the
lien of a mortgage upon the roadway of one
of the precedent companies may be foreclosed,

although the foreclosure may operate to sell

a portion of the new continuous line created
by the consolidation; and the consolidated

, company, having purchased such line after it

had been mortgaged, will be estopped to set

up the defense in the foreclosure suit that a
foreclosure and sale will sever its continuous
line. Eaton, etc., E. Co. v. Hunt, 20 Ind.

457.

Power to condemn land.— Being a domestic
corporation in each state, it may, if a, rail-

road company, condemn land for its use, just
as any other domestic railroad company may.
Trester v. Missouri Pae. E. Co., 33 Nebr. 171,

49 N. W. 1110.

It is answerable as a domestic corporation
for any acts done within either state, in like

manner as any other domestic corporation of

such state. Bradley v. Ohio, etc., R. Co., 78
Fed. 387.

Consolidation with corporation of third

state.— The consolidation of a corporation
organized in one state, which has been incor-

porated in another state, with a corporation
of a third state, transfers the franchises ob-

tained by the incorporation in the second
state to the consolidated organization. Louis-
ville Trust Co. V. Louisville, etc., E. Co., 75
Fed. 433, 22 C. C. A. 378.

43. Such was the scheme in the case of
Lauman v. Lebanon Valley R. Co., 30 Pa. St.

42, 72 Am. Dec. 685.

[Ill, B. 4]
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solidated stock in the board of directors of the foreign company,** but this cannot
be done without legislative authorization ; and the statute authorizing it ought to
be express. Such a power will not be allowed to arise upon a doubtful implica-
tion." Accordingly it has been held that a corporation organized under the laws
of the state of New York has no power to transfer all its property to a foreigm
corporation carrying on the same business, taking in payment the stock of tne
foreign company, and thus terminating^ its own existence. Nor can a raaiority of
the shareholders bind a dissenting minority by a scheme of this kind, which
operates to dissolve the domestic corporation and to transfer its property to the
foreign one, so as to escape that scrutiny into its affairs which is enjoined by the
laws of New York. In such a case a dissenting shareholder may maintain a suit

in equity to have the transaction enjoined and the corporation wound up. Said
the court :

" He became a stockholder under the security of the New York law,
and, when that is taken from him, at least he should have the property of his

corporation applied to the payment of its debts, and the surplus, if any, divided
among the stockholders." ^ Where such an attempt is made a dissenting share-

holder may maintain a suit in equity to have the transfer enjoined and to have
the corporation wound up.^

5. Effect of Consolidations Upon Federal Jurisdiction. The effect of such con-
solidations upon federal jurisdiction, grounded on diverse state citizenship, is full

of anomalies. If the consolidated corporation is sued in a state in which one
of the constituent corporations was created, defendant cannot have the cause

removed from the state court to the circuit court of the United States, because
within that state the corporation is a domestic corporation and hence a citizen of

that state ; so that both plaintiff and defendant are in theory of the law citizens

of the same state.^' If a Missouri railroad company acquires by consolidation a

line in Arkansas, so as to make it quoad its operations in Arkansas, a domestic

corporation of that state, and, in operating its lines in Missouri commits an action-

able tort against a citizen of Missouri, the Missouri citizen cannot maintain an
action against it in the circuit court of the United States in Arkansas, for the

reason that in theory of the law the wrong was done by a Missouri corpora-

tion, which was a citizen of the same state as that of plaintiff in the action.**

From these cases the conclusion may be drawn that a corporation formed by the

consolidation of corporations of several different states, pursuant to the laws of

each state, is within each state a corporation of that state ; and hence cannot be
sued in any one of such states by a citizen of such state, on the ground of diverse

43. Eacine, etc., E. Co. D. Farmers' L. & T. thus wrongfully disposed of by them, in a>
Co., 49 111. 331, 95 Am. Dec. 595. action proceeding on the theory of a conver-

44. Thus where a statute authorizes rail- sion. Frothingham v. Barney, 6 Hun (N. Y.)
road companies to lease their properties, but 366. That a shareholder has a right to have
does not in terms authorize such a company the contract, embodied in the articles of as-

to lease its property to a railroad company sociation, performed by the trustees according
created by the legislature of another state, to its terms, and that he has a right to the
such a power will be held not to exist, on the aid of a court of equity to compel them to
settled rule of construction, in respect of leg- perform it, as for instance to compel them to
islative grants to corporations, that what is wind up the company, dispose of its property,
not clearly granted is withheld, and that any and distribute its proceeds as provided in the
ambiguity in the terms of the grant must articles, although some different scheme might
operate against the corporation and in favor be more profitable and more beneficial to all

of the public. Or, as it has been expressed, the shareholders, was held in Mann v. Butler,

"To be in doubt is to be resolved, and every 2 Barb. Ch. (N. Y.) 362.

resolution which springs from doubt is against 47. Bradley v. Ohio Eiver, etc., E. Co., 78
the corporation." Black v. Delaware, etc.. Fed. 387 [overruling Hudson v. Charleston,
E. Co., 24 N. J. Eq. 455. etc., E. Co., 65 Fed. 248].

45. Taylor v. Earle, 8 Hun (N. Y.) 1, 3. 48. St. Louis, etc., E. Co. v. James, 161
46. Or if this is attempted by the trustees U. S. 545, 16 S. Ct. 621, 40 L. ed. 802, Har-

without the authorization of all the share- Ian, J., dissenting on the authority of Penn-
holders, a dissenting shareholder may re- sylvania E. Co. V. Jones, 155 U. S. 333, 16
cover of the trustees the value of his shares S. Ct. 136, 39 L. ed. 176.

[HI. B, 4]
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state citizenship of the parties, both being citizens of the same state/' The mere
sale by a domestic corporation of all its property to a foreign corporation, and a

subsequent registration of the purchasing company in the domestic state as a for-

eign corporation doing business therein, does not make the purchasing corporation

a domestic corporation of that state, under a statute which provides in substance

that in case of a consolidation of a domestic with a foreign corporation, the corpo-

ration so formed shall be a domestic corporation.*

C. Consent of Shareholders and Creditors— l. Legislature Cannot Com-

pel Consolidation— a. Rule Stated. The legislature cannot compel tlie consoli-

dation of private corporations unless the state has reserved the power to do so in

the instrument creating them or in some other operative instrument ; for the

reason that it is beyond the scope of legislative power to force a man into a con-

tract or into an association formed for private purposes against his will.'' In the

absence of such a predicate corporate action is necessary. This must be the

action of the shareholders or members, and not of the directors or oificers merely,

unless the latter have been expressly empowered so to act by some valid gov-

erning instrument; and the action of the shareholders or members, subject to

qualitications hereafter stated, must show unanimous consent.^^ In the absence

of a statute permitting a consolidation to take place by the vote of a less number
of the shareholders than the whole, those shareholders who do not give their

consent to the consolidation are entitled to withdraw from the corporation, and
cease to be liable upon their subscriptions to its shares.^' An enabling act author-

49. Missouri Pae. R. Co. v. Meeh, 69 Fed.

753, 16 C. C. A. 510, 30 L. R. A. 250, where
the applieatory decisions are carefully gone
over by Thayer, J. But this question has
been so far confused by other decisions as to

result in the conclusion that one of the do-

mestic corporations so created can, in its

character of domestic corporation in one of

the states and in its fictitious character of
" citizen " of such state, bring and maintain,
in a court of the United States, an action in

another state in which it has also been in-

corporated and in which it is hence a domestic
"citizen," against another citizen of the lat-

ter state. Nashua, etc., R. Corp. v. Boston,

etc., R. Corp., 136 U. S. 356, 10 S. Ct. 1004,

34 L. ed. 363; Louisville Trust Co. v. Louis-

ville, etc., R. Co., 75 Fed. 433, 22 C. C. A.
378. Whereas, as just seen, if the last-named
" citizen " attempts to sue the same corpora-
tion in a circuit court of the United States
within the state where he resides, he is con-

fronted with the proposition that he cannot
do it, because it is a domestic citizen of the
state whereof plaintiff is also a citizen. It is,

in any one of the states in which it is incor-

porated, a foreign " citizen " for the purpose
of being a plaintiff therein, but a domestic
" citizen " for the purpose of being a defend-
ant therein.

50. Rust V. U. S. Waterworks Co., 70 Fed.
129, 17 C. C. A. 16.

51. Mason v. Finch, 28 Mich. 282. And
this was conceded in In re Pennsylvania Col-
lege Cases, 13 Wall. (U. S.) 190, 20 L. ed.

550.

52. Alabwma.— Nathan V. TompkinB, 82
Ala. 437, 2 So. 747. See also Tompkins v.

Compton, 93 Ga. 520, 21 S. E. 79, holding
that the stock of one corporation cannot, un-
der the laws of Alabama, in the absence of

express statutory authority, be consolidated

with that of another so as to create a con-

solidated company composed of the share-

holders of both corporations, over the objec-

tion of a minority of the shareholders in

either corporation.
Illinois.— Illinois Grand Trunk R. Co. v.

Cook, 29 111. 237.

Indiana.— McCray v. Junction R. Co., 9

Ind. 358; Fisher v. Evansville, etc., R. Co., 7

Ind. 407.
Kentucky.— Botts v. Simpsonville, etc.,

Turnpike Road Co., 88 Ky. 54, 10 S. W. 134,

10 Ky. L. Rep. 669, 2 L. R. A. 594; Louis-

ville, etc., R. Co. V. Howard, 15 Ky. L. Rep.
25.

MicMgan.— Mason v. Finch, 28 Mich.
282.

Ttlew Jersey.— Kean v. Johnson, 9 N. J. Eq.
401.

JVejo York.— McVicker v. Ross, 55 Barb.,

247 ; Blatchford v. Ross, 54 Barb. 42, 5 Abb.
Pr. N. S. 434, 37 How. Pr. 110. In an action
by a dissenting shareholder to set aside an
invalid agreement for a consolidation, the
fact that the consolidation may be deemed
advantageous is consequently no defense. Da-
vis V. Beth Tephila Israel Congregation, 40
N. Y. App. Div. 424, 57 N. Y. Suppl. 1015.

Ohio.— Chapman v. Mad River, etc., R. Co.,

6 Ohio St. 119.

Texas.— Indianola E. Co. v. Fryer, 56 Tex.
609.

United States.— Earle v. Seattle, etc., R.
Co., 56 Fed. 909; Mowrey v. Indianapolis,
etc., R. Co., 17 Fed. Cas. No. 9,891, 4 Biss.

78.

53. State v. Bailey, 16 Ind. 46, 79 Am. Dec.
405; McCray v. Junction R. Co., 9 Ind. 358;
Ferguson v. Meredith, 1 Wall. (U. S.) 25, 17
L. ed. 604.
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izing the consolidation of corporations has been held to be permissive merely, so
as not to bind dissenting shareholders or make them members of the new corpo-
ration, although the enabling act may have been accepted by a majority of the
members of each of the old companies.^ But where there is a reservation in
the constitution of the state, allowing the legislature of the state " to alter,

revoke, or annul any charter of incorporation thereafter granted, whenever in
their opinion it may be injurious to the citizens, ... in such manner, however,
that no injustice shall be done to the corporators," an act of consolidation, unless
plainly unjust to some of the corporators, is not unconstitutional on the ground
of impairing the obligation of a contract.^'

b. Effect of Reserved Powep to Alter of Amend Charters or Statutes Relating
to Corporations. If power on the part of the legislature to alter or amend char-
ters or statutes relating to corporations was reserved at the time when the corpo-
ration came into existence, then this, it has been held, authorizes the legislature,

by a statute passed after a corporation has been formed, to provide that it may
be consolidated with another upon the consent of less than a majority of its

shareholders.^*

c. Effect of Law Existing at Date of Share Subscription Authorizing Con-
solidation. If the constitutional or statute law in existence at the time when a
subscription is made to the share capital of a corporation authorizes a subsequent
consolidation with another corporation, it will not have the efEect of releasing the
subscriber, unless the nature of the consolidation is such as to work a material
change in the organization and design of the company as originally projected."
The governing principle seems to be that a subscriber to the stock of a corpora-

tion is released from his subscription by a subsequent alteration of the organiza-

tion or purpose of the corporation, only when such alteration is at once of a

fundamental nature and is not provided for or contemplated either by the charter

or the statute under which the corporation was formed, or by any other operative

constitutional or statutory law of the state.^

2. Purchasing Shares of Dissenting Shareholders. Where the state of the law
existing at the time when a consolidation is attempted requires the unanimous
consent of the shareholders of the constituent companies, and a minority of them
dissent, the supreme court of Pennsylvania has acted upon the principle that the

majority may get rid of the dissenting minority by purchasing their shares at

their actual value,'' a conclusion which seems doubtful, unless the state of the law
existing at the time when the dissenting shareholders became subscribers author-

ized such a course of procedure.^ Where, in order to carry through a scheme
for a consolidation, it becomes necessary to buy ofi a dissenting shareholder, this

must be done openly. Nothing less than the unanimous consent of the share-

54. Hamilton Mut. Ins. Co. v. Hobart, 2 Blatchford V. Eoss, 54 Barb. (N. Y.) 42, 5

Gray (Mass.) 543. Abb. Pr. N. S. (N. Y.) 434, 37 How. Pr.

55. In re Pennsylvania College Cases, 13 (N. Y.) 110.

Wall. (U. S.) 190, 20 L. ed. 550 {.affirming 57. Mansfield, etc., R. Co. v. Stout, 26

63 Pa. St. 428]. Ohio St. 241; Nugent v. Putnam County, 19

56. Market St. E. Co. v. Hellman, 109 Cal. Wall. (U. S.) 241, 22 L. ed. 83.

571, 42 Pac. 225; Hale v. Cheshire E. Co., 58. Sparrow v. Evansville, etc., E. Co., 7

161 Mass. 443, 37 N. E. 307. Nor according Ind. 369. To the same effect see Bish v. John-

to one doubtful decision is it necessary that son, 21 Ind. 299. Compare Cork, etc., E. Co.

any action on the part of the shareholders or v. Paterson, 18 C. B. 414, 37 Eng. L. & Eq.

directors should appear, where the consolida- 398, 86 E. C. L. 414; Nixon v. Brownlow, 3

tion has been effected by direct legislation. H. & N. 686, 4 Jur. N. S. 878, 27 L. J. Exch.
Bishop V. Brainerd, 28 Conn. 289. 509.

A power conferred upon the executive com- 59. Lauman v. Lebanon Valley E. Co., 30
mittee and a majority of the trustees to Pa. St. 42, 72 Am. Dee. 685.

amend the articles of association does not 60. See Mowrey v. Indianapolis, etc., E.
extend so far as to enable them to abrogate Co., 17 Fed. Cas. No. 9,891, 4 Biss. 78, where
a provision in the articles prohibiting a con- the Pennsylvania case (Lauman v. Lebanon
solidation with any other company without Valley E. Co., 30 Pa. St. 42, 72 Am. Dec.
the consent of a majority of the shareholders. 685) is criticized by McDonald, J.
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holders of a consolidated corporation can justify the withdrawal of its funds to

pay a shareholder for the surrender of his shares in one of the constituent corpo-

rations, in addition to the consideration contemplated by the consolidation agree-

ment between the constituent corporations, secretly agreed upon between him and
a promoter of the consolidation, who is an officer of the consolidated corporation.*^

Statutes have been enacted intended to obviate these difficulties by providing for

an appraisement or arbitration as to the value of the shares of dissenting share-

holders and by causing the values so ascertained to be paid before the consolida-

tion takes place.*^

3. How Consent of Shareholders Manifested. Manifestly the proper way to

axhibit the consent of tlie shareholders is by a vote taken at a corporate meeting,
duly convened, and not by passing a subscription paper around among them pri-

vately—• a proceeding which received judicial sanction in one questionable case.*^

The consent of the shareholders may also be manifested by a subsequent ratifica-

tion, provided it takes place fairly and after full knowledge of the facts. Those
entitled to vote at a shareholders' meeting convened for this purpose are as in

other cases shareholders who are shown to be such by the books of the corpora-

tion ; and this of course means those who are holders of shares which have been
issued, since merely potential shares will not be counted.**

4. Rights of Dissenting Shareholder— a. When Entitled to Injunction to

Restrain Consolidation. If the law of the jurisdiction requires the unanimous
consent of the shareholders to a consolidation, or if for any reason a shareholder

is entitled to dissent from such a proceeding, he will be entitled to an injunction

to restrain the directors and officers from carrying the scheme into effect, on the

ground of an unlawful diversion of the trust funds in which he has an interest.'i.-'''

b. When Entitled to Action in Equity Against Consolidated Company. Where
a consolidation between two corporations is wrongfully effected, a dissenting

61. Trenton Pass. R. Co. v. Wilson, 55
K J. Eq. 273, 37 Atl. 476.

63. N. Y. Laws (1890), c. 567, § 14; Pitts-

burgh, etc., R. Co. v. Garrett, 50 Ohio St.

405, 34 N. E. 493 (construing 87 Ohio Laws
159).

It has been held that such a statute is not
exclusive, and does not prevent the dissenting

shareholder from resorting to his remedy in

the courts in the exercise of their ordinary
powers. Langan v. Francklyn, 20 N. Y.
Suppl. 404, 29 Abb. N. Cas. (N. Y.) 102.

63. The case alluded to is Market St. R.
Co. X). Hellman, 109 Cal. 571, 42 Pac. 225.

64. Market St. R. Co. v. Hellman, 109 Cal.

571, 42 Pac. 225.

65. Alabama.— Nathan v. Tompkins, 82
Ala. 437, 2 So. 747.

Indiana.— State v. Bailey, 16 Ind. 46, 79
Am. Dee. 405.

Pennsylvania.— Lauman v. Lebanon Valley
R. Co., 30 Pa. St. 42, 72 Am. Dec. 685.

Vermont.— Stevens v. Rutland, etc., R. Co.,

29 Vt. 545, a very learned decision on this

question, where Chancellor Bennett issued an
injunction at the suit of a shareholder to re-

strain the directors of a, railway company
from applying its funds or pledging its credit
for the purpose of constructing a road beyond
the termini fixed by the statute of its crea-

tion.

United States.— Mowrey ». Indianapolis,
etc., R. Co., 17 Fed. Cas. No. 9,891, 4 Biss.'

78.

- Charlton v. Newcastle, etc., R.

Co., 5 Jur. N. S. 1096, 7 Wkly. Rep. 73l.

See 12 Cent. Dig. tit. " Corporations,"

§ 2346.

The corporation must be made a party de-

fendant in such an action it seems. Ridgway
Tp. V. Griswold, 20 Fed. Cas. No. 11,819, 1

McCrary 151.

Grounds for dissolving injunction.— The in-

junction will not be dissolved on the ground
that the attempt has been abandoned, unless

the abandonment is shown by appropriate cor-

porate action. Nathan v. Tompkins, 82 Ala.

437, 2 So. 747. Nor should it be dissolved

upon an answer which fails to allege the

consent of plaintiff to the consolidation,

where unanimous consent is necessary. Botts

V. Simpsonville, etc.. Turnpike Road Co., 88

Ky. 54, 10 S. W. 134, 10 Ky. L. Rep. 669,

2 L. R. A. 594.

Clause not construed as compelling consent.
— A clause in the charter conferring upon
it the rights and privileges of the most fa-

vored corporations of the kind is not con-

strued as compelling one of its shareholders

to consent to a consolidation with another*

company. Botts ». Simpsonville, etc.. Turn-
pike Road Co., 88 Ky. 54, 10 S. W. 134, 10

Ky. L. Rep. 669, 2 L. R. A. 594.

Extent of the relief granted in such an in-

junction proceeding see Blatchford v. Ross.

54 Barb. (N. Y.) 42, 5 Abb. Pr. N. S. (N. Y.)'

434, 37 How. Pr. (N. Y.) 110.

Effect of having interest secured.— That
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Bhareholder of one corporation may maintain an action in equity against the
consolidated corporation, for the damages which he has sustained, upon me theory
of a wrongful appropriation by it of his equitable interest in the original corpora-
tion of which he was a member. In such a case he is not debarred by a delay of
two years, although such a delay might operate to prevent him from maintaining
a suit to restrain the consolidation.^^

e. Cannot Sue Directors For Damages. "Where the consolidation is effected by
the action of the shareholders it cannot be made the foundation of an action by a
dissenting shareholder against the directors for damages.^''

d. Effect of Acquiescence and Laches on Part of Shareholders. The share-

holders who consent to the consolidation thereby estop themselves, in the absence
of fraud, from raising future objections to if They also become estopped to

object to any precedent steps which have formed an inducement to the consolida-

tion.*' But a shareholder is not precluded from making such an objection by the

fact of his having failed to object to an enlargement of the charter of the former
company, which did not on its face purport to give the power to consolidate.™

5. Eight of Consolidated Company to Enforce Share Subscriptions of Share-

holders. Generally speaking, upon the consolidation being perfected, a share-

holder of one of the old companies becomes a shareholder in the new company,
so that it may maintain actions on his share subscription for assessments,'^' although
this is a matter which may be varied by the governing statute or the contract.™

This is generally effected by a formal assignment by the constituent companies
of all their properties and rights in action, etc., to the new company.''^ A sub-

scription to the stock of the amalgamated company is manifestly a sufficient con-

such an injunction will not be granted at the

suit of a Bhareholder whose interest is se-

cured see the doubtful case of Lauman v.

Lebanon Valley E. Co., 30 Pa. St. 42, 72
Am. Dec. 685.

For a decree requiring a bond with security,

that, upon final judgment, all property trans-

ferred to the consolidated company shall, if

so required by the judgment, be delivered to

the custody of the court for the protection of

all the shareholders see McVicker v. Ross, 55

Barb. (N. Y.) 247.

66. International, etc., R. Co. v. Bremond
53 Tex. 96, holding that in such an action the

shareholder is not precluded by the erroneous

estimates of the officials of the corporation of

which he was a member, embodied in a pub-

lished report, from showing the true value of

its assets.

67. International, etc., R. Co. v. Bremond,
53 Tex. 96.

68. To this principle see Zabriskie v. Hack-
ensack, etc., E. Co., 18 N. J. Eq. 178, 90

Am. Dec. 617.

69. Deaderick «. Wilson, 8 Baxt. (Tenn.)

108.

70. International, etc., R. Co. v. Bremond,
53 Tex. 96.

Presumption that director, present at the

adoption of the preliminary resolution for

consolidation, and not objecting, assents to it,

but not estopped, as a shareholder, by such

tacit assent. Mowrey v. Indianapolis, etc., R.

Co., 17 Fed. Cas. No. 9,891, 4 Biss. 78.

Laches.— When bill in equity to undo an
alleged fraudulent consolidation will be dis-

missed for laches see Bell v. Pennsylvania,
etc., R. Co. (Pa. 1887) 10 Atl. 741.

[III. C, 4, b]

71. Wells V. Rodgers, 60 Mich. 525, 27
N. W. 671; Ridgway Tp. v. Griswold, 20
Fed. Cas. No. 11,819, 1 McCrary 151; Lord
i;. Copper Miners' Co., 1 Hall & T. 85, 12
Jur. 1059, 18 L. J. Ch. 65, 2 Phil. 716; Foss
V. Harbottle, 2 Hare 461, 7 Jur. 163, 24^Eng.
Ch. 461; Cooper v. Shropshire Union R., etc.,

Co., 13 Jur. 443, 6 R. & Can. Cas. 136; Exe-
ter, etc., R. Co. V. Buller, 11 Jur. 527, 16
L. J. Ch. 449, 5 R. & Can. Cas. 211 ; Mozley
V. Alston, 11 Jur. 315, 16 L. J. Ch. 217, 1

Phila. 790, 4 E. & Can. Cas. 636, 19 Eng. Ch.

790.

72. Bishop V. Brainerd, 28 Conn. 289.

73. Bishop V. Brainerd, 28 Conn. 289.

Validity of such transfer as against cred-

itors see Bishop v. Brainerd, 28 Conn. 289.

Ratification of transfer.— Circumstances
under which an assignment to the new com-
pany of a stock subscription made to the old

company may be validated by a subsequent
ratification of the board of directors of the
new company see Bishop v. Brainerd, 28 Conn.
289.

Circumstances under which equity will re-

fuse to enjoin a call made upon the share-

holders of the new company to raise a fund
to pay off the indebtedness of one of the old

companies see Mozley v. Alston, 11 Jur. 315,

1 Phil. 790, 4 R. & Can. Cas. 636, 19 Eng. Ch.
790.

Injunction to restrain a creditor from en-

forcing his demands against a shareholder in

one of the precedent companies denied, on the

ground of an adequate remedy at law. Hard-
inge V. Webster, 1 Dr. & Sm. 101, 6 Jur. N. S.

88, 29 L. J. Ch. 161, 1 L. T. Eep. N. S. 261,

8 Wkly. Eep. 71.
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sent on the part of a shareholder to the amalgamation.''* A dissenting shareholder

will not be exonerated from his subscription where it appears that the consolida-

tion has merely the effect of carrying out the design of the original incorporation

of the company in which he is a shareholder ;
'^ since one corporation may well be

created with the purpose of being consolidated with or absorbed by another cor-

poration.'* But no action can be maintained in the name of the new corporation

until the proceedings for consolidation have so far progressed that it has come
into being as a distinct entity," by complying with the conditions precedent

demanded by the statute under which the proceeding to consolidate lias taken

place, as by filing the instrument of consolidation in the office of the secretary of

state ''* or by electing a new board of directors.''^ The new company must of

course show its title to maintain an action on the share subscription made to the

old company, that is to say, it must show in what manner it has succeeded to the

right of the original company to enforce the contract against the subscriber.^ In
the absence of conduct on the part of defendant whiieh estops him from denying
the title of the new company to maintain the action against him, the new com-
pany must show that the statutory requirements of a transfer by succession of

the subscription from the old company to the new company have been complied
with.^' On the other hand the shareholder in the old company may dispute the

title of the new corporation to maintain the action against him upon his share

subscription in the old corporation by pleading no corporation, which is in the

nature of a plea of nul tiel corporation?'^ He is not precluded from questioning

the validity of the steps leading to the formation of the new corporation,

although they have been sufficiently formal to create a corporation de facto.
The reason is that no change which has proceeded in violation of substantial

statutory conditions can bind a dissenting shareholder or compel him to submit
to the new order of things against his will.^

6. Consent of Creditors and Bondholders Not Necessary. Creditors of the con-

stituent corporations have no standing to object to' a consolidation,^ provided, in

case of a railroad, that the consolidation will not confuse the data by which the

extent of their security is determined.*'

74. Fisher v. Evansville, etc., E. Co., 7 30 Mich. 124 ; Mansfield, etc., R. Co. v. Brown,
Ind. 407. 26 Ohio St. 2.^3.

75. Hanna v. Cincinnati, etc., K. Co., 20 82. Tuttle v. Michigan Air Line K. Co., 35
Ind. 30. Mich. 247; Mansfield, etc., E. Co. v. Stout,

76. Nugent v. Putnam County, 19 Wall. 26 Ohio St. 241.

(U. S.) 241, 22 L. ed. 83; Washburn v. Cass 83. Tuttle v. Michigan Air Line E. Co., 33
County, 29 Fed. Cas. No. 17,213, 3 Dill. 251. Mich. 247. See also Mansfield, etc., E. Co.

The old corporation may maintain an ac- v. Drinker, 30 Mich. 124.

tion to enforce a share subscription unless It was therefore held that the new corpo-

the consolidation is pleaded in abatement, in ration must show, in order to maintain such

which case the action may be revived or may an action, that it had succeeded to the rights

proceed in the name of the new corporation. of the predecessor corporations by the election

Hanna v. Cincinnati, etc., E. Co., 20 Ind. 30; of a board of directors of its own. Mansfield,

Swartwout v. Michigan Air-Line R. Co., 24 etc., R. Co. v. Drinker, 30 Mich. 124 (decision

Mich. 389. under Ohio statute) ; Mansfield, etc., E. Co.

77. Midland Great Western R. Co. v. V. Brown, 26 Ohio St. 223.

Leech, 3 H. L. Cas. 872, 22 Eng. L. & Eq. If the subscription to the shares in the old

45 [affirmed in 28 Eng. L. & Eq. 17]. But company was made upon a valid condition it

see Mansfield, etc., R. Co. -y. Brown, 26 Ohio passes to the new company subject to such
St. 223; Cork, etc., E. Co. v. Paterson, 18 condition, and the new company cannot dis-

C. B. 414, 37 Eng. L. & Eq. 398, 86 E. C. L. regard it. Mansfield, etc., R. Co. t'. Pettis,

414. 26 Ohio St. 259.

78. Mansfield, etc., R. Co. v. Brown, 26 84. Friedenwald Co. v. Asheville Tobacco
Ohio St. 223. Works, etc., Co., 117 N. C. 544, 23 S. E. 490.

79. Peninsular R. Co. v. Tharp, 28 Mich. 85. Hart v. Ogdensburg, etc., R. Co., 69
506. Hun (N. Y.) 378, 23 N. Y. Suppl. 639, 52

80. Mansfield, etc., R. Co. v. Drinker, 30 N. Y. St. 799, holding that mortgage bond-
Mich. 124. holders have no right to a vote on the sub-

81. Tuttle v. Michigan Air Line R. Co., 35 ject of consolidation, although they are em-
Mich. 247 ; Mansfield, etc., E. Co. v. Drinker, powered to vote at corporate elections.
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D. Effect of Consolidation— l. Upon Existing Rights and Obugations^
a. Whether Consolidation Creates New Corporation. This question must be
answered upon a consideration of the terms of the statute under which the con-

solidation takes place. For most purposes a complete consolidation of the capital

stock, franchises, and properties of two or more corporations creates a new corpo-

ration, but not for all purposes.^* For example rights of action against the con-

stituent corporations survive against the new corporation. So a corporation may
be formed by the consolidation of several street ra,ilroad corporations under the
civil code of California,^'' and consequently may be organized for a term of fifty

years, irrespective of the terms of the constituent corporations.^^ The general
rule that the consolidation of two or more corporations into one creates a new
company in such a sense as to work a dissolution of the original corporations

forming the consolidated company is said to be subject to exceptions, and to

depend upon the statute under which the consolidation is effected. One corpo-

ration may absorb another, so to speak, by purchasing, under a statutory power,
all the shares, franchises, and properties of the other, and this may have the effect

of absorbing only the selling corporation without creating a new corporation, but
merely continuing the purchasing corporation in existence with an enlarged cap-

ital and possibly with enlarged franchises.^'

b. Whether Consolidation Works Dissolution of Constituent Companies. It

has been frequently said that the usual effect of the consolidation of two railway

companies is to extinguish the two companies and to make of them one new com-
pany, which necessarily has tlie effect of dissolving the old ones.*' But it seems
that whether the consolidation of two corporations works a dissolution of the con-

stituent companies depends upon the terms of the statute under which the con-

solidation takes place.'' One corporation may absorb another by purchasing all

its assets, stock, and franchises, and issuing its own shares to the shareholders of

the absorbed corporation, in which case the purchasing corporation will not be
absorbed, but will continue in existence, with enlarged powers, franchises, and
property rights.'^ Or it may simply purchase the shares of the other corporation

86. See the reasoning in State v. Balti- 604; Ridgway Tp. v. Griswold, 20 Fed. Cas.

more, etc., E. Co., 77 Md. 489, 26 Atl. 865. No. 11,819, 1 McCrary 151 (per Dillon, J.).

It has been judicially asserted in a case which Compare the following cases:

attracted great attention, that a consolidation Maine.— State v. Maine Cent. R. Co., 66

of the stock of two or more corporations re- Me. 488, old corporation continues to exist

suited uniformly and necessarily in the crea- for the protection of creditors, mortgagees,

tion of a new corporation. Adams v. Yazoo, etc., and ceases to exist when that necessity

etc., K. Co., 77 Miss. 194, 24 So. 200, 317, ceases.

28 So. 956. To this principle the court cites

:

Massachusetts.— Hamilton Mut. Ins. Co. i'.

Keokuk, etc., E. Co. v. Missouri, 152 U. S. Hobart, 2 Gray 543, creates new corporation.

301, 14 S. Ct. 592, 38 L. ed. 450; St. Louis, Mississippi.— Adams v. Yazoo, etc., R. Co.,

etc., R. Co. V. Berry, 113 U. S. 465, 5 S. Ct. 77 Miss. 194, 24 So. 200, 317, 28 So. 956

529, 28 L. ed. 1055; Atlantic, etc., R. Co. v. [overruling Natchez, etc., R. Co. v. Lambert,

Georgia, 98 U. S. 359, 25 L. ed. 185; Fergu- 70 Miss. 779, 13 So. 33].

son V. Meredith, 1 Wall. (U. S.) 25, 17 L. ed. Pennsylvania.— Com. v. Atlantic, etc., R.

604. Co., 53 Pa. St. 9, creates new corporation.

87. Cal. Civ. Code, §§ 473, 510. Ohio.— State v. Sherman, 22 Ohio St. 411,

88. Market St. R. Co. v. Hellman, 109 Cal. new corporation becomes subject to the pro-

571, 42 Pac. 225. visions of the existing constitution.

89. Chicago, etc., R. Co. v. Ashling, 160 Texas.— Indianola R. Co. r. Fryer, 56 Tex.

111. 373, 43 N. E. 373. Compare Ohio, etc., R. 609, consolidation extinguishes old corpora-

Co. V. People, 123 111. 467, 14 N. E. 874 ; Peo- tions so that thereafter no action can be com-

ple V. Louisville, etc., R. Co., 120 111. 48, 10 menced or prosecuted against them.

N. E. 657; Hart«;. Ogdensburg, etc., R. Co., 69 United States.— Central R., etc., Co. v.

Hun (N. Y.) 378, 23 N. Y. Suppl. 639, 52 Georgia, 92 U. S. 665, 23 L. ed. 757.

N. Y. St. 799. 91. Chicago, etc., R. Co. v. Ashling, 160

90. McMahan v. Morrison, 16 Ind. 172, 79 111. 373, 43 N. E. 373 [affirming 56 111. App.
Am. Dec. 418; Fee I!. New Orleans Gas Light 327]; Central E., etc., Co. v. Georgia, 92

Co., 35 La. Ann. 413; Tomlinson v. Branch, U. S. 665, 23 L. ed. 757.

15 Wall. (U. S.) 460, 21 L. ed. 189; Fergu- 92. Chicago, etc., R. Co. v. Ashling, 160111.

son V. Meredith, 1 Wall. (U. S.) 25, 17 L. ed. 373, 43 N. E. 373 [distinguishing Ohio, etc.,
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and merge them, thereby effecting, de facto at least, a dissolution of the old cor^

poration, while its own existence continues as before.'^ Or it may, after purchas-

ing the shares of the old corporation, place them in the hands of its own nominees
and thereby cause the old corporation to be continued in existence, although
under its own power and control.** Again it is possible, although not usual, for

one of the consolidating companies to be revived by the legislature as a separate

corporation, although this, it is supposed, should rather be regarded as the crea-

tion of a new one.'^ If the legislative intent is plain not to discontinue the exist-

ence of one of the consolidated corporations, then it will maintain a separate

existence at least for the purpose of holding and enjoying an exemption from
taxation granted to it by the state before the' consolidation.'*

e. View That Legal Existence of Old Corporations Is Continued in New. One
court has held upon a stress of justice that, for the purposes of answering for the
liabilities of the constituent corporations, the consolidated company should be
-deemed to be merely the same as each of its constituents, their existence con-

tinuing in it, under the new form and name, their liabilities still existing as

before, and being capable of enforcement against the new company the same as

if no change had occurred in its organization or name.''

d. New Company Estopped to Deny New Name and Character. Where an
action is brought against the new company upon an obligation of the old, and the

act or acts of consolidation by which it has become the successor of the old in

respect of the obligation are pleaded, and the new company pleads the general

issue, it is estopped to deny the name in which it is sued, and also to deny that

the old company executing the obligation by the name then used has, by force of

the consolidation, assumed the name by which the new company is sued;'^ a

decision which seems to mean that in such a case the non-liability of defendant

must be specially pleaded and proved. The same principle has been declared

with reference to a case where an action was depending against one of the old

companies at the time of the consolidation, and the consolidated company appeared

by its counsel and defended. By so appearing it admitted its corporate exist-

ence, its successorship to the precedent corporation, and its liability in case the

precedent corporation should be adjudged liable.''

e. New Corporation Succeeds to Rights and Obligations of Old Ones— (i) In
General. As a general rule the new company succeeds to the rights, duties,

-obligations, and liabilities of each of the precedent companies, whether arising

ecB contractu or ex delicto}^ The charter powers, privileges, and immunities of

R. Co. V. People, 123 111. 467, 14 N. E. 874; Light Co. v. New Haven Electric Co., 35 Fed.

People V. Louisville, etc., R. Co., 120 111. 48, 233.

10 N. E. 657]. Estoppel of old corporation to deny disso-

93. See for example Central R., etc., Co. v. lution.— Circumstances under which one of

Cteorgia, 92 U. S. 665, 23 L. ed. 757. the old corporations may become estopped

94. Eor a consolidation between two rail- from claiming that it remains undissolved,

road companies where the absorbing company against one seeking to enforce rights which

was held to become the proper legal repre- accrue to him by reason of its dissolution,

aentative of the absorbed company with re- Carey v. Cincinnati, etc., R. Co., 5 Iowa 357.

gard to a lease executed by the latter, and 97. Indianapolis, etc., R. Co. v. Jones, 29

hence entitled to the benefit of the provisions Ind. 465, 95 Am. Dec. 654, opinion by
of such lease, see New York Cent. R. Co. v. Erazer, J.

Saratoga, etc., R. Co., 39 Barb. (N. Y.) 289. 98. Columbus, etc., R. Co. v. Skidmore, 69

95. New Jersey Zinc Co. v. Boston Frank- 111. 566.

linite Co., 15 N. J. Eq. 418. 99. Kinion v. Kansas City, etc., R. Co., 39

96. Central R., etc., Co. v. Georgia, 92 Mo. App. 382.

TJ. S. 665, 23 L. ed. 757. 1. Arhansas.— Sappington «. Little Rock,

Transfer to new corporation by trustees to etc., R. Co., 37 Ark. 23; Zimmer v. State, 30

wind up.—When directors and managers, act- Ark. 677.

ing as statutory trustees to wind up a dis- Georgia.— Montgomery, etc., R. Co. v. Bor-

solved corporation, may make a valid trans- ing, 51 Ga. 582; Selma, etc., R. Co. v. Harbin,

fer to the new corporation of a patent be- 40 Ga. 706. Construction of an agreement of

longing to the old one see Edison Electric consolidation which was held to bind the new

[III, D, 1, e, (I)]
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the constituent corporations pass to and become vested in the consolidated com-
pany,^ except so far as otherwise provided by the act under which the consolida^
tion takes place, or by other applicatory constitutional or legislative provisions.*
It holds the property to which it thus succeeds in its own right, and not in trust
for the constituent companies. As the power to amalgamate with another corpo-
ration is in the nature of a privilege or franchise, the legislature may grant it on
terms. It may, as a condition of the grant, require the new company to assume
the liabilities of the old corporations;* and in most cases no doubt statutes
authorizing consolidations so provide in express terms.' The mere fact that a

company to carry out the contracts of car-
riage embraced in mileage and trip tickets
issued by the absorbed company the same as
if such contracts had been made by the new
company. Tompkins v. Augusta Southern E.
Co., 102 Ga. 436, 30 S. E. 992.

Illinois.— Chicago, etc., R. Co. v. Moffitt,

75 111. 524; Peoria, etc., E. Co. v. Coal Valley
Min. Co., 68 111. 489; St. Louis, etc., R. Co.
V. Miller, 43 111. 199.

Indiana.— Louisville, etc., R. Co. v. Boney,
117 Ind. 501, 20 N. E. 432, 3 L. R. A. 435;
Paine v. Lake Erie, etc., E. Co., 31 Ind. 283;
Indianapolis, etc., R. Co. v. Jones, 29 Ind.

465, 95 Am. Dec. 654.

Kansas.— Atchison, etc., R. Co. v. Phillips
County, 25 Kan. 261.
Maryland.— Baltimore v. Baltimore, etc.,

R. Co., 6 Gill 288, 48 Am. Dec. 531.

Missouri.—Thompson v. Abbott, 61 Mo.
176; State v. Greene County, 54 Mo. 540.

Pennsylvania.— Baltimore, etc., R. Co. v.

Musselman, 2 Grant 348.

Tennessee.— Miller v. Lancaster, 5 Coldw.
514.

Virginia.— Barksdale i\ Finney, 14 Gratt.

338.

United States.— Tomlinson v. Branch, 15

Wall. 460, 21 L. ed. 189; Brum v. Merchants'
Mut. Ins. Co., 16 Fed. 140, 4 Woods 156;
Harrison v. Union Pac. R. Co., 13 Fed. 522, 4
McCrary 264; Ridgway Tp. v. Griswold, 20
Fed. Cas. No. 11,819, 1 McCrary 151; Wash-
burn V. Cass County, 29 Fed. Cas. No. 17,213,

3 Dill. 251.

England.— A railroad company to which
the undertaking of a former company has
been transferred upon its dissolution by stat-

ute, " subject to the obligations and liabili-

ties " of the old company, is liable upon the

covenants of such company, as part of the

consideration for land purchased, to maintain
accommodation works and perform personal

services. Fortescue v. Lostwithiel, etc., R.
Co., [1894] 3 Ch. 621, 64 L. J. Ch. 37, 71
L. T. Eep. N. S. 423, 8 Eeports 664, 43 Wkly.
Eep. 138.

See 12 Cent. Dig. tit. "Corporations,"
§ 2354.

2. Arkansas.— Zimmer v. State, 30 Ark.
677.

Illinois.— Robertson v. Eockford, 21 111.

451.

Michigan.— Toledo, etc., R. Co. V. Dunlap,
47 Mich. 456, 11 N. W. 271.

Missouri.— Daniels v. St. Louis, etc., R.
Co., C2 Mo. 43.

[Ill, D, 1, 8, (I)]

New York.— New York Cent. E. Co. r.

Saratoga, etc., R. Co., 39 Barb. 289.
United States.— Central E., etc., Co. v.

Georgia, 92 U. S. 665, 23 L. ed. 757.
3. Chicago, etc., E. Co. v. Moffitt, 75 111.

524; Greene v. Woodland Ave., etc., St. E.
Co., 62 Ohio St. 67, 56 N. E. 642.

4. Day v. Worcester, etc., E. Co., 151 Mass.
302, 23 N. E. 824.

5. 1 Thompson Corp. § 305 et seq. See
also Western Union E. Co. v. Smith, 75 111.

496; Hatcher v. Toledo, etc., R. Co., 62 111.

477 ; Shaw v. Norfolk County E. Co., 16 Gray
( Mass. ) 407 ; Lightner v. Boston, etc., E. Co.,

15 Fed. Cas. No. 8,343, 1 Lowell 338. It has
been observed, in view of numerous decisions;

that " it is usual for consolidating statutes
to introduce more or less the element of suc-

cession, or continuity of legal person as to
existing rights and duties, notwithstanding
the fact that in other respects the old and
new corporations are not the same." Holmes,
J., in John Hancock Mut. L. Ins. Co. v. Wor-
cester, etc., E. Co., 149 Mass. 214, 220, 21
N. E. 364 [citing Abbott f. New York, etc.,

E. Co., 145 Mass. 450, 15 N. E. 91; Boston,
etc., E. Corp. v. Midland E. Co., 1 Gray
(Mass.). 340; Pullman Palace Car Co. v. Mis-
souri Pac. E. Co., 115 U. S. 587, 6 S. Ct. 194,
29 L. ed. 499]. Where such is the provision
of the statute, the new corporation may law-
fully use a patented invention, which both the
old corporations had been licensed to use,

without a formal assignment of it. Lightner
V. Boston, etc., E. Co., 15 Fed. Cas. No. 8,343,

1 Lowell 338. Under such a statute provision
a person who was surety by bond to one of
the companies before amalgamation, for the
conduct of an employee, was liable to the new
company for breaches of the bond committed
after the amalgamation. Eastern Union E.
Co. V. Cochrane, 2 C. L. E. 292, 9 Exch. 197,
17 Jur. 1103, 23 L. J. Exch. 61, 7 E. & Can.
Cas. 792, 2 Wkly. Eep. 43, 24 Eng. L. & Eq.
495. The power of a railroad company to
begin proceedings for the condemnation of
lands in Michigan is not lost by its consolida-

tion with another railroad company into a

new organization so as to constitute a cor-

poration subject to the laws of the same
state as the original company. Toledo, etc.,

E. Co. V. Dunlap, 47 Mich. 456, 11 N. W. 271.

Succeeds to rights of constituent having
fewest privileges.— For the doctrine that the
consolidated company succeeds to the rights,

powers, privileges, and immunities of that
one of the constituent companies which has
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corporation is created with the same name and with the same franchises as those

possessed by a precedinff corporation does not make it a continuation of the pre-

ceding corporation and liable for its debts.^ Bnt where the legislature authorizes

the surrender of the charter of one company and its incorporation into another
existing company, in such a sense that the latter company succeeds to the prop-

erty, rights, and privileges of the former and becomes merely its successor, it will

be bound for its liabilities^

(ii) Whether It Succeeds to Exemption From Taxation. If the prece-

dent corporations enjoy, under their statutes, an exemption from taxation, and if

the statute authorizing the consolidation provides, by whatever language, that the
new company shall succeed to the rights, privileges, and immunities of the old, this

exemption from taxation will pass to and become vested in the new corporation,^

except where at the time of consolidation there exists a constitutional prohibition

against exemptions.' If one of the precedent corporations enjoys this exemption, it

will not be enlarged by the consolidation. Nor will it be diminished ; but, as to its

property which passes to the new corporation, the latter will take it subject to

the exemption.^" Thus where one of the consolidating companies enjoyed under
its charter an exemption from taxation, this exemption did not, by the consoli-

the fewest privileges see State v. Maine Cent.

R. Co., 60 Me. 488.

6. For an example of this see Bruflfett v.

Great Western R. Co., 25 111. 353, and the
Tery lucid opinion of Walker, J.

7. Montgomery, etc., R. Co. v. Boring, 51
Ga. 582.
Right to municipal aid.— That the con-

solidated railway corporation succeeds to the
privilege conferred upon the constituent com-
panies of having municipal corporations sub-

scribe to its bonds ori to its shares to aid in

building its road, where the aid is voted
prior to the consolidation, see Hanna v. Cin-
cinnati, etc., R. Co., 20 Ind. 30; Atchison,
etc., R. Co. V. Phillips County, 25 Kan. 261;
State V. Greene County, 54 m!o. 640; Smith
«. Clark County, 54 Mo. 58; Hannibal, etc.,

R. Co. V. Marion County, 36 Mo. 294; Henry
County V. Nicolay, 95 U. S. 619, 24 L. ed.

394; East Lincoln v. Davenport, 94 U. S. 801,

24 L. ed. 322 ; Scotland County v. Thomas, 94
U. S. 682, 24 L. ed. 219; Callaway County
». Foster, 93 U. S. 567, 23 L. ed. 911; Branch
V. Charleston, 92 U. S. 677, 23 L. ed. 750;
Kugent V. Putnam County, 19 Wall. (U. S.)

241, 22 L. ed. 83; Tomlinson v. Branch, 15

Wall. (U. S.) 460, 21 L. ed. 189; Washburn
V. Cass County, 29 Fed. Cas. No. 17,213, 3

Dill. 251. That it so succeeds where the aid
has not been voted prior to the consolidation

see State v. Greene County, 54 Mo. 540;
Smith V, Clark County, 54 Mo. 58; Hannibal,
etc., R. Co. V. Marion County, 36 Mo, 294;
Henry County v. Nicolay, 95 U. S. 619, 24
L. ed. 394; Scotland County v. Thomas, 94
U. S. 682, 24 L. ed. 219; Lewis v. Clarendon,
15 Fed. Cas. No. 8,320, 5 Dill. 329. When
such a consolidation revokes the power of

municipalities so to subscribe see Harshman
•. Bates County, 92 U. S. 569, 23 L. ed. 747.

This case is distinguishable from Scotland
County V. Thomas, 94 U. S. 682, 24 L. ed.

219, and the other cases cited above, on the
ground that in the latter case there was no
tpieation of agency.

[20]

8. State t;. Woodruff, 36 N. J. L. 94:

Southwestern R. Co. v. Georgia, 92 U. S.

676 note, 23 L. ed. 762.

Statute which was held to pass an exemp-
tion from taxation to the new company. At-
lantic, etc., R. Co. V. Allen, 15 Fla. 637.

Contrary to the doctrine of the above text,

it was recently held in Mississippi, in a ease

which was earnestly contested, that, notwith-
standing the fact that the statute authoriz-

ing consolidation provides for the continua-
tion of the exemption, and the further fact

that the new constitution of that state pro-

vides for the continuation of exemptions to

which corporations were " legally entitled

"

at the time of the adoption of the constitu-

tion, and notwithstanding the further fact

that the same instrument provides for the
continuation of the rights and charters of

corporations, yet, as the right of corporations

to consolidate is the grant of a franchise, and
as the new constitution provides that new
grants of franchises shall be subject to the
provisions of that instrument, one of which
prohibits exemptions from taxation, and fur-

ther, as the consolidation of two or more
companies creates a new corporation, the ef-

fect of such a consolidation is to bring the

new company under the provisions of the

new constitution of the state, and to cut oflf

an exemption from taxation enjoyed by one
of the precedent companies. Adams v. Yazoo,
etc., R. Co., 77 Miss. 194, 24 So. 200, motion
to strike out files denied in 24 So. 317, There
were several of these cases, and they were all

affirmed by the supreme court of the United
States. Yazoo, etc., R. Co. v. Adams, 180
U. S. 1, 21 S. Ct. 240, 45 L. ed. 395, motion
for rehearing denied in 181 U. S. 580, 21
S. Ct. 729, 45 L. ed. 1011.

9. Keokuk, etc., R. Co. i;. Missouri, 152
U. S. 301, 14 S. Ct. 592, 38 L. ed. 450.

10. State V. Philadelphia, etc., R. Co., 45
Md. 361, 24 Am. Rep. 511; Chesapeake, etc.,

R. Co. V. Virginia, 94 U. S. 718, 24 L. ed.

310; Branch v. Charleston, 92 U. S. 677, 23

[III, D, 1. e, (n)]
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(lation, become extended to the new company in respect to its entire road, but
only in respect to that portion of it which it had acquired from the company
whicli had enjoyed the exemption.'^ So where one company which under its

cliarter enjoyed an exemption from taxation for a limited period became merged
in another company which enjoyed a perpetual exemption, this perpetual exemp-
tion did not, by the consolidation, become extended to the road of the company
which thus became merged.'^

(hi) What Other Rights and Immunities Pass to Consolidated Cos-
POBATION. Under various statutes and conditions it has been held that the fol-

lowing rights and immunities pass to the consolidated corporation : The statutory

right conferred upon a street railway company to occupy the streets of the city

with its tracks upon obtaining the consent of the city,'^ although a subsequent
constitutional provision is adopted providing for the organization of corporations

and subjecting them to alteration and repeal, and subsequently to this statutes

are enacted for the consolidation of corporations, under which the particular

consolidation takes place ;
^* and special exemption of the officers, agents, and

servants of the corporation from military, jury, and road duty."

(iv) New Cobpobation Succeeds to What Debts and Obligations op
Old— (a) In General. The consolidated corporation succeeds to the debts and
liabilities of the old ones.''^ According to one view such liabilities are enforceable

against it the same as if no change had been made." Under this view the con-

L. ed. 750; Central E,., etc., Co. v. Georgia,

92 U. S. 665, 23 L. ed. ?o7; Minot v. Phila-

delphia, etc., E. Co., 18 Wall. (U. S.) 206, 21
L. ed. 888; Charleston v. Branch, 15 Wall.
(U. S.) 470, 21 L. ed. 193; Tomlinson v.

Branch, 15 Wall. (U. S.) 460, 21 L. ed. 189;

Philadelphia, etc., R. Co. v. Maryland, 10

How. (U. S.) 376, 13 L. ed. 461.

11. Philadelphia, etc., R. Co. v. Maryland,
10 How. (U. S.) 376, 13 L. ed..461.

13. Tomlinson v. Branch, 15 Wall. (U.S.)

460, 21 L. ed. 189.

What accretions and betterments of rail-

road property carry the exemption from tax-

ation after consolidation. Branch v. Charles-

ton, 92 U. S. 677, 23 L. ed. 750; Charleston

tf. Branch, 15 Wall. (U. S.) 470, 21 L. ed.

193; Tomlinson v. Branch, 15 Wall. (U. S.)

460, 21 L. ed. 189.

Exemption does not follow consolidation

where it depends upon certain precedent acts

to be done by each company, and the new com-
pany is neither required, nor able, to per-

form such acts. State v. Maine Cent. R. Co.,

69 Me. 488 laffirmed in 96 U. S. 499, 24 L. ed.

836].
Release of exemption.— When a consolida-

tion of corporations claiming an exemption
from general taxation, with corporations not

thus exempted, operates to release the ex-

emption as to all, see Bicknell v. Trickey, 34

Me. 273 ; Miller v. Scherder, 2 N. Y. 262.

13. Africa v. Knoxville, 70 Fed. 729.

14. Citizens' St. E. Co. v. Memphis, 53

Fed. 715, doubtful decision.

Construction of statute.— That a statute

(N. Y. Laws (1892), c. 340) authorizing an
existing street railway company to consoli-

date with other street railroads, the consoli-

dated company to succeed to the rights of the

existing corporations and to assume their

legal burdens, obligations, and liabilities, is

not void because it does not require the con-

[III, D, 1, e, (ii)]

sent of the abutting property-owners and of

the local authorities see Bohmer v. Haffen,
161 N. Y. 390, 55 N. E. 1047 [affirming 35
N. /. App. Div. 381, 54 N. Y. Suppl. 1030
{affirming 22 Misc. (N. Y.) 565, 60 N. Y.
Suppl. 857)].

15. Zimmer v. State, 30 Ark. 677.

16. Thompson v. Abbott, 61 Mo. 176.

17. Montgomery, etc., E. Co. v. Boring, 51
Ga. 582; Indianapolis, etc., R. Co. v. Jonea,

29 Ind. 465, 95 Am. Dec. 654.

Some of the decisions qualify this state-

ment by the expression, " at least to the ex-

tent of the assets received from the old cor-

poration." Jeflfersonville, etc., R. Co. v. Hen-
dricks, 41 Ind. 48; Indianapolis, etc., R. Co.
V. Jones, 29 Ind. 465, 95 Am. Deo. 654;
U. S. Capsule Co. v. Isaacs, 23 Ind. App. 533,

55 N. E. 832; Chicago, etc., R. Co. v. Chicag*
Third Nat. Bank, 134 U. S. 276, 10 S. Ct.

550, 33 L. ed. 900; Brum v. Merchants' Mut.
Ins. Co., 16 Fed. 140, 4 Woods 156; Hibernia
Ins. Co. V. St. Louis, etc., Transp. Co., 13 Fed.

516, 4 McCrary 432; Hibernia Ins. Co. f. St.

Louis, etc., Transp. Co., 10 Fed. 596, 3 Mc-
Crary 368. Compare Indianapolis R. Co. V.

Jones, 29 Ind. 465, 95 Am. Dec. 654; Howe
V. Boston Carpet Co., 16 Gray (Mass.) 493;
Treadwell v. Salisbury Mfg. Co., 7 Gray
(Mass.) 393, 66 Am. Dec. 490; Sargent v.

Webster, 13 Mete. (Mass.) 497, 46 Am. Dec.

743; Holmes, etc., Mfg. Co. v. Holmes, etc..

Metal Co., 127 N. Y. 252, 27 N. E. 831. 38
N. Y. St. 155, 24 Am. St. Rep. 448. While
there is no doubt of this principle, as we shall

presently see, yet where the consolidating

company absorbs the franchises of the old
company which consist of the possibility of

making money by the exercise of special priv-

ileges received from the state, not enjoyed
by the inhabitants of the state generally,

there is the greatest propriety in holding it

personally liable for the debts of the old com-
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solidated corporation is answeraUe in a direct action for the torts/' or the con-

tracts " of the constituent corporations ; may be compelled specifically to perform

their contracts;^ and may be compelled to perform a public obligation imposed

by charter or statute upon one of them, such as, in the case of a street railway

company, to pay the cost of paving and repaying the portion of the street occu-

pied by its track.^' In short any obligation imposed by charter or statute upon
one of the constituent companies reads itself into the charter of the consolidated

company and becomes a part of its being.'^

pany without regard to the existence of the
assets received; and public policy demands
this, and the statute law in most cases re-

quires it. There are, however, unfortunate
judicial decisions, which proceed in disregard
of this principle. One of these holds that
where all the property and franchises of one
corporation are sold and transferred to an-
other corporation, and the transaction is

"bona fide, the purchaser is not responsible
for the liabilities of the seller, in the absence
of statute or agreement otherwise providing.
Chase v. Michigan Telephone Co., 121 Mich.
631, 80 N. W. 717; Pennison v. Chicago, etc.,

R. Co., 93 Wis. 344, 67 N. W. 702. It

seems to have been in substance held by the
supreme court of the United States that a
consolidation was valid, although it did not
provide for the payment of all the debts of

the absorbed companies, but provided in a
schedule for the payment of certain debts
from which a valid claim was omitted, so that
the omitted claimant could not maintain a
suit in equity to have his claim paid in the
manner provided by the statute for the pay-
ment of the debts which were included in the
schedule. Smith v. Chesapeake, etc.. Canal
Co., 14 Pet. (U. S.) 45, 10 L. ed. 347. Com-
pare Thomas v. Frederick County School, 7
Gill & J. (Md.) 369. But it seems that such
a consolidation, by which the assets are
passed to the new company under a scheme
providing for the payment of some debts and
pretermitting others, ought to be regarded as
being in the nature of a fraudulent convey-
ance.

The principle of the text has no application
to the case staged in the subdivision relating
to leorganizaticn (see supra, 11, B, 1, c),

where the properties and franchises of the
corporation are sold in a proceeding to fore-
close a mortgage, in which case the demands
of all creditors junior to the mortgage fore-
closed,are wiped out, unless saved by a stat-
ute operative at the time when the mortgage
was made, or by some arrangement made be-
tween the interested parties at the time of the
foreclosure with a view to a reorganization.
National Foundry, etc.. Works v. Oconto
City Water Supply Co., 105 Wis. 48, 81 N. W.
125. If therefore there has been, prior to the
consolidation, the foreclosure of a mortgage
upon all the property and franchises of one
of the companies, the effect of the consolida-
tion is not to make the new company liable
for the general debts of the old company ex-
isting prior to the mortgage foreclosure. In
such a ease the general creditor could only
claim through the purchasers at the fore-

closure sale; and as already seen he can
have no rights against them except on the
conditions above stated. Houston, etc., R. Co.

V. Shirley, 54 Tex. 125. Nor will a statute
providing for a consolidation and enacting
that the consolidated company shall be liable

for all the debts of each company entering
into the arrangement be construed as retro-

spective in sucn a sense as to revive the gen-

eral debts of one of the antecedent companies
which have been cut off by a mortgage fore-

closure, and to make the consolidated com-
pany liable therefor; and if such a statute
were in terms retroactive, it would be in-

valid, as impairing the obligation of the con-

tract between the original corporation and
its mortgagee. Hatcher v. Toledo, etc., R. Co.,

62 in. 477. For rulings upon this question
under the statutes of Texas see Houston, etc.,

R. Co. V. Shirley, 54 Tex. 125 ; Galveston, etc.,

R. Co. V. Cowdrey, 11 Wall. (U. S.) 459, 20
L. ed. 199.

18. Cleveland, etc., R. Co. v. Prewitt, 134
Ind. 557, 33 N. E. 367 ; Cashman v. Brownlee,
128 Ind. 266, 27 N. E. 560; Louisville, etc.,

R. Co. V. Boney, 117 Ind. 501, 20 N. E. 432,
3 L. R. A. 435; Berry v. Kansas City, etc.,

R. Co., 52 Kan. 774, 36 Pac. 724, 39 Am. St.

Rep. 381 [rehearing denied in 52 Kan. 759,
34 Pac. 805, 39 Am. St. Rep. 371] ; State v.

Baltimore, etc., R. Co., 77 Md. 489, 26 Atl.

865; Southern R. Co. v. Bouknight, 70 Fed.
442, 17 C. C. A. 181, 30 L. R. A. 823.

19. Friedenwald v. Asheville Tobacco
Works, etc., Co., 117 N. C. 544, 23 S. E. 490.
Compare Smith v. Los Angeles, etc., R. Co.,

98 Cal. 210, 33 Pac. 53.

00. Cumberland Valley R. Co. v. Gettys-
burg, etc., R. Co., 177 Pa. St. 519, 35 Atl.

952, 39 Wkly. Notes Cas. (Pa.) 72.

21. Philadelphia v. Ridge Ave. Pass. R. Co.,

143 Pa. St. 444, 22 Atl. 695, 28 Wkly. Notes
Cas. (Pa.) S6&.

22. Philadelphia v. Ridge Ave. Pass. R.
Co., 143 Pa. St. 444, 22 Atl. 695, 28 Wkly.
Notes Cas. (Pa.) 388.

For the construction of statutes which so
provide see Chicago, etc., R. Co. v. Ashling,
160 111. 373, 43 N. E. 373 (holding that a
judgment creditor of the old corporation may
maintain an action of debt on the judgment
against the new corporation, such judgment
being for a tort) ; Deer Lake Co. v. Michigan
Land, etc., Co., 89 Mich. 180, 50 N. W. 807
(a new corporation bound by the terms of a
warranty deed given by one of the old ones)

;

In re Utica Nat. Brewing Co., 154 N. Y. 268,
48 N. E. 521 [affirming 19 N. Y. App. Div.
627, 46 N. Y. Suppl. 1102, holding that the

[III, D, 1. e, (IV). (a)]
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(b) Liable in Equity to Extent of Assets Receimed— (1) In Genbeal.
Where several corporations are consolidated and turn over their assets to the new
corporation, it becomes liable for the debts of the consolidated companies, under
any theory, to the extent of the assets which it receives from them.^ The gov-
erning principle here is that a corporation cannot give away its assets to the
prejudice of its creditors,^ but that a court of equity will follow such assets as a
trust fund into the hands of any new custodian, the same not being a creditor or
ioraa^c^e purchaser.^ In such a case the consolidated corporation holds the prop-
erty received from the absorbed company with notice of any trust attaching to it

in favor of its creditors, and cannot claim the right of a honafide purchaser with-
out notice.^^

(2) Exception in Case of Bona Fidb Sale of Assets by One Coepoeation
TO Anothee— (a) Statement of Rule. It seems that the foregoing rule is not
applicable to a iona fide sale by one corporation to another of all its properties
for a good consideration, but that in such a case the purchasing corporation would
hold the assets discharged of any obligation toward the creditors of the selling

corporation.^ It would be a mere substitution of trust funds, and upon a well-

settled principle the purchasing corporation would not be bound to see to the
proper application of the trust fund, consisting of the purchase-price which it

turned over to the selling corporation.^

(b) Rights op Bona Fide Pokchasbrs From Consolidatbd Company. In such a case
it follows that if, before any judgment or other lien has attached to the property,
the consolidated company conveys it to an innocent purchaser, one who brings an
action against the original company and prosecutes it to judgment against the
consolidated company cannot maintain a suit in equity against the innocent pur-
chaser to charge the property in his hands. In the absence of fraud the case is

simply that of a party who is in debt conveying his property to a third person
who takes as an innocent purchaser.^

(v) Acceptance BT Creditors of Old GoRPORATioir ofNew Corpobatioii
AS Their Debtor. It is optional with the creditors of the old corporations to

accept the new or consolidated corporation as their debtor.^ Such an acceptance

is shown by the act of a creditor of the old corporation in bringing an action

against the new one for a debt of the old.'' But creditors of the old corporation

are not bound to accept the new one as their debtor. Thus where a railroad com-

statutory right of a creditor of one of the 25. Hightower v. Thornton, 8 Ga. 486, 52
constituent corporations to enforce his de- Am. Dec. 412; Bacon v. Robertson, 18 How.
mand against the consolidated corporation is (U. S.) 480, 15 L. ed. 499; Curren v. At-
not impaired by the recovery of a judgment kansas, 15 How. (U. S.) 304, 14 L. ed. 705.

against such corporation; and that the taking Z6. Montgomery, etc., R. Co. v. Branch, 69
of a renewal note will not discharge the re- Ala. 139; Young v. The Key City, 14 WalL
course of the creditor against the new cor- (U. S.) 653, 20 L. ed. 896.

poration, where the intent was a mere ex- 27. Powell v. North Missouri R. Co., 4S
tension of the original notes, and not a Mo. 63. See also BruflFett v. Great Western
payment of them] ; Kavanagh v. Omaha L. R. Co., 25 111. 353 ; Chase v. Michigan Tele-

Assoc, 84 Fed. 295 (new attempted corpora- phone Co., 121 Mich. 631, 80 N. W. 717; Pen-
iion not liable for debts of old ones, where nison v. Chicago, etc., R. Co., 93 Wis. 344,

there was no statute authorizing the consol- 67 N. W. 702.

idation). 28. Goodwin v. American Nat. Bank, 48
23. Georgia.—Tompkins v. Augusta South- Conn. 550; Fountain v. Anderson, 33 Ga.

em R. Co., '102 Ga. 436, 30 S. E. 992. 372; Shaw v. Spencer, 100 Mass. 382, 97
Indiana.— U. S. Capsule Co. v. Isaacs, 23 Am. Dec. 107, 1 Am. Rep. 115; Ashton ».

Ind. App. 533, 55 N. E. 832. Atlantic Bank, 3 Allen (Mass.) 217; Mason
New York.— Hurd v. New York, etc., v. Bank of Commerce, 16 Mo. App. 275; Mo.

Steam Laundry Co., 29 Misc. 183, 60 N. Y. Rev. Stat. (1879), § 3937.
Suppl. 813. 29. McMahan v. Morrison, 16 Ind. 172, 79

Virginia.— Barksdale v. Finney, 14 Gratt. Am. Dec. 418.
338.

^ 30. Smith v. Los Angeles, etc., E. Co.,
United States.— Harrison V. Union Pae. R. 98 Cal. 210, 33 Pac. 63.

Co., 13 Fed. 522, 4 McCrary 264. 31. Smith v. Los Angeles, etc, K. Co,
24. Goodwin v. McGehee, 15 Ala. 232. 98 Cal. 210, 33 Pae. 53.
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pany agrees to give its bonds in consideration of certain moneys to be paid in

instalments, and afterward becoming, by legislative authority, amalgamated with

two other companies, tendered the bonds of the consolidated corporation and
brought suit for the money, it was held that the action would not lie, the consid-

eration offered not being that agreed for.^ The governing principle here is that a

party to a contract who disables himself from rendering the agreed consideration

cannot require the performance of a promise which rests on that consideration.^

(vi) RiasTS OF Obeditobs Not Impaired bt Agreements Between Com-
bining Corporations. The rights of creditors of the constituent corporations

cannot be impaired, or in a legal sense affected, by agreements which may be
made among the combining corporations, to which such creditors are not parties

and to which they do not give their assent.^

(vii) Power of New Corporation to Deal With Creditors of Old.
As the new company succeeds to the rights of each of the precedent companies,

it may compromise and settle a claim against one of them, and sustain an action

to enforce the settlement ; '' and the directors of the new company have authority,

without a vote of the shareholders, to pay and cancel as ma,x\y of the outstanding

obligations of one of the precedent corporations as they may see fit.^°

(viii) Right TO Recover Damages FromNew Company For Refusing
TO Carry Out Obligations of Old. "Where the new company is thus made
the heir, so to speak, of the obligations of the old, if the new company refuses to

carry out such an obligation the obligee can maintain an action against it for the

resulting damages.''

f. Right of Bondholders of Old Companies to Notice of Privileges Given Them
by Aet of Consolidation. Upon the consolidation of two corporations, the holder

of the bonds of one, containing a clause authorizing their conversion at any time

into stock at par, cannot be deprived of his right to demand such conversion, and
relegated to difiEerent rights conferred by the articles of consolidation, until he
has had a fair opportunity, after notice, to exercise his original rights, and has

elected not to do so.^

g. New Company Must Perform Public Obligations of Old. In the case of

consolidations between railroad companies, or otlier companies which, under their

charters or statutes of incorporation, have assumed duties in favor of the public,

the principle obtains that such companies cannot cast off their public duties by
any agreement which they may make among themselves. Therefore so much of

a contract for the consolidation of two railway companies as operates to prevent a

'32. New Jersey Midland E. Co. v. Strait, 36. Shaw v. Norfolk County E. Co., 16

3S N. J. L. 322. Gray (Mass.) 407.

33. Newcomb v. Brackett, 16 Mass. 161

;

37. John Hancock Mut. L. Ins. Co. v. Wor-
Frost V. Clarkson, 7 Cow. (N. Y.) 24; Blanche cester, etc., E. Co., 149 Mass. 214, 21 N. E.

c. Colburn, 8 Bing. 14, 21 E. C. L. 424, 5 364.

O. & P. 58, 24 E. C. L. 452, 1 Moore & S. 38. Eosenkrans v. Lafayette, etc., E. Co.,

61; Keys v. Harwood, 2 C. B. 905, 15 L. J. 18 Fed. 513.

C. P. 207, 52 E. C. L. 905. " The words " all the obligations, debts, and
34. Smith v. Los Angeles, etc., E. Co., liabilities," and "all claims and contracts,"

98 Cal. 210, 33 Pac. 53; State v. Baltimore, in a statute (N. H. Acts (1883), c. 239, and
etc., E. Co., 77 Md. 489, 26 Atl. 865; 7ji re Mass. Acts (1883), c. 129) relating to the

Utica Nat. Brewing Co., 154 N. Y. 268, 48 liability of a consolidated corporation for

N. E. 521 [affirming 19 N. Y. App. Div. 627, claims against one of the old companies, in-

46 N. Y. Suppl. 1102]. dude its liability on a contract to exchange
Personal liability of ofBcers.—Circumstances stock for bonds ; and where such stock would

under which the officers of one insurance be exchangeable share for share for the stock
company combining with another were held of the new company its stock must be deliv-
not to be liable to the policy-holders of ered. Day v. Worcester, etc., E. Co., 151
the other company upon a guaranty of the Mass. 302, 23 N. E. 824.

obligations of such other company. Wise v. Validity of bonds of the old corpoiation re-
Morgan, 13 Daly (N. Y.) 402. issued and put in circulation by the new cor-

35. Paine v. Lake Erie, etc., E. Co., 31 poration. Eaton, ate., E. Co. v. Hunt, 20 Ind.
Ind. B83. 457.

[III. D, 1. g]
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faithful discharge by the new company of its public duties is void as against pub-
lic policy.*'

h. Consolidated Company Becomes Subject to Existing General Laws Reserv-
ing Right of Legislative Alteration or Repeal. "Where the scheme of consolida-

tion is such that it operates to create a new corporation, this new corporation,
uhless tlie governing statute otherwise provides, comes into existence subject to

any right reserved to the legislature of the state or in the constitutional or statute

law, to amend, alter, or repeal charters and otlier statutes of incorporation. Such
a constitutional or statutory provision is held to qualify a special act granting the
power to consolidate, unless the contrary conclusion is expressed therein.** It

has been added tliat rights and interests acquired by the companj'^, not constitut-

ing a part of the contract of incorporation, stand on a difiEerent footing.*' This
principle applies where the consolidation takes place in such a manner that the

act of consolidation is to be deemed in law the creation of a new company.*^ If

the merger is, under the governing statute, of such a character as not to create a
new company, but merely to continue the existence of the old one,** then a dif-

ferent principle may apply.

2. Upon Remedies and Procedure — a. View That Consolidation Dissolves Old
Companies and Abates Actions By op Against Them. Upon the question of the
etfect of consolidation of corjDorations upon pending actions, a strictly logical,

although highly inconvenient, doctrine is that a consolidation operates to create

a new corporation and to work a dissolution of the precedent corporations, in

such a sense as to abate all pending actions by or against the preceding corpora-

tions." Under this doctrine a judgment against the consolidated corporation,

rendered in an action pending against one of the precedent corporations, without
new process against the new company and proof of the fact of the consolidation

and euccessorship, would be erroneous.^ But plainly the record ought to show the

successorship in some way, especially where the new corporation has taken a

different name from the old one against which the action was originally brought.

On the other hand the doctrine that the consolidation operates ijpso facto to cre-

ate a new corporation and to dissolve the constituent corporations prohibits the

prosecution of actions against the constituent corporations after the consolidation

is completed. Necessarily therefore plaintiff in an action against one of the old

corporations has the right in some manner to set up the fact of consolidation and
successorship ; and it has been held error to sustain a demurrer to an amended
complaint setting up this fact.*°

39. Peoria, etc., R. Co. v. Coal Valley Min. 43. As was the case in Central R., etc., Co.

Co., 68 111. 489. V. Georgia, 92 U. S. 665, 23 L. ed. 757.

Enforcement of stipulations in contract of Provision making shareholders personally

consolidation.— The difficulty of the enforce- liable.—If at the time when the consolidation

ment, in a court of equity, of a, stipulation takes place there is a provision in the consti-

in the agreement of consolidation by an in- tution of the state subjecting the sharehold-

dlvidual shareholder, and even by a class of ers of such corporations to a personal lia-

shareholders, was considered at length in bility to creditors, the shareholders in the

Port Clinton R. Co. v. Cleveland, etc., R. consolidated corporation will become subject

Co., 13 Ohio St. 544, where it was said that to this liability. Gardner v. Minneapolis,

the remedy of the class of shareholders who etc., R. Co., 73 Minn. 517, 76 N. W. 282.

deem themselves aggrieved lies in the election 44. Kansas, etc., R. Co. v. Smith, 40 Kan.
of a new board. See also Lord v. Copper 192, 19 Pac. 636; Wagner v. Atchison, etc.,

Miners' Co., 1 Hall & T. 85, 12 Jur. 1059, 18 R. Co., 9 Kan. App. 661, 58 Pac. 1018; Copp
L. J. Ch. 65, 2 Phil. 740. e. Colorado Coal, etc., Co., 29 Misc. (N. Y.)

40. Atlantic, etc., R. Co. v. Georgia, 98 109, 60 N. Y. Suppl. 293 [reversing 28 Misc.

U. S. 359, 25 L. ed. 185. (N. Y.) 795, 59 N. Y. Suppl. 1101].

41. Maine Cent. R. Co. v. Maine, 96 U. S. 45. Selma, etc., R. Co. v. Harbin, 40 Ga.

499, 24 L. ed. 836 {affirming 66 Me. 4881. 706.

Compare New Jersey v. Yard, 95 U. S. 104, 46. Indianola R. Co. v. Fryer, 56 Tex.

24 L. ed. 352; Tomlinson v. Jessup, 15 Wall. 609.

(U. S.) 454, 21 L. ed. 204. One court has extended this doctrine so

42. Atlantic, etc., R. Co. v. Georgia, 98 far as to hold that where all the assets and
U. S. 359, 25 L. ed. 185. franchises of one corporation are transferred

[III. D, 1, g]
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b. Doctrine That Consolidation Does Not Abate Pending Actions. Another,

and a more convenient, although less logical, view is that, so far as it affects

remedies and procedure, a consolidation between two corporations is like the

mingling of two streams, whereby the existence of each of the precedent corpora-

tions is continned, so to speak, in the new one.*' An outgrowth of this doctrine is

that a consolidation of two or more corporations is not such a dissolution of either

of the constituent ones as will abate an action whicli was commenced by or against

it before the consolidation was completed.^ The case has been held to be like

the case of an action commenced against a feme sofo" who marries while the

action is pending, in which case new process is not necessary, but according to

the principles of procedure at common law the action proceeds against her bylier

former name.^" This rule also arises under statutes of consolidation, many of

which provide that a consolidation shall not affect pending actions, in which case

the judgment rendered after the fact of a consolidation will if necessary be treated

as having been recovered before the consolidation or purchase, and the debt as

having been merged therein.^' Under this rule new process against the consoli-

to another, a liability of the old corporation,
founded on a tort, must be established by a
judgment against it before it can be enforced
against the transferee corporation. Chase
V. Michigan Telephone Co., 121 Mich. 631,
80 N. W. 717.

A backward swing of the judicial pendulum
has resulted in the conclusion that where an
action is brought against the consolidated
company to recover damages for a tort com-
mitted by one of the precedent companies and
the complaint fails to aver the fact that the
tort was committed by the precedent com-
pany, and also fails to aver the fact of the
consolidation, this constitutes a mere vari-
ance which might have been occasion for an
amendment at the trial, and which will hence
not afford ground for reversing the judgment.
Indianapolis, etc., R. Co. v. Jones, 29 Ind.

465, 95 Am. Dec. 654.

47. In conformity with this view, it has
been reasoned that the consolidation of cor-

porations is a merger, a union or amalgama-
tion, by which the stojck of the two is made
one, their property and franchises combined
into one, their powers become the powers of

one, their names merge into one, and the iden-

tity of the two, practically, if not actually,

runs into one. State v. Montana E. Co., 21
Mont. 221, 53 Pac. 623, 45 L. R. A. 271.

48. Hanna v. Cincinnati, etc., K. Co., 20
Ind. 30; Swartwout v. Michigan Air Line R.
Co., 24 Mich. 389; Baltimore, etc., E. Co. v.

Musselman, 2 Grant (Pa.) 348. It has been
said that if the rule were different the ques-
tion could not be raised by a motion in ar-

rest of judgment; and that if the original
corporation were to prosecute an appeal to
the supreme court and give an appeal-bond in

its own name it would thereby be estopped
to deny its corporate existence. East Ten-
nessee, etc., R. Co. V. Evans, 6 Heisk. (Tenn.)
607.

49. For the common-law rule in case of a
feme sole see Roosevelt v. Dale, 2 Cow. (N. Y.)
581.

50. Shackleford v. Mississippi Cent. R. Co.,
62 Miss. 159, opinion by Campbell, J. Under

this rule a suit by one of the consolidated
companies, pending at the time of the consoli-

dation, against one of its shareholders, for

an assessment in respect to his shares, does
not abate by the consolidation. Hanna v.

Cincinnati, etc., R. Co., 20 Ind. 30. It seems
that in such an action the fact of the con-
solidation is not pleadable in bar, but only
in abatement, by a plea puis darrein continu-
ance, and that if so pleaded, the suit can pro-
ceed in the name of the new company upon
the proper suggestion being made. Swart-
wout V. Michigan Air Line R. Co., 24 Mich.
389.

51. Chicago, etc., R. Co. v. Ashling, 56 111.

App. 327 [affirmed in 160 111. 373, 43 N. E.
373].
The purchase by one corporation of the

property and franchises of another, under
the authorization of a statute, has been held
to be a consolidation for the purposes of this
rule. Chicago, etc., R. Co. v. Ashling, 56 111.

App. 327 [.affirmed in 160 111. 373, 43 N. E.
373].
Under a statute providing that a consolida-

tion shall not affect suits pending to which
the constituent corporations are parties, an
action instituted against a corporation two
years after its consolidation with another,
on a contract executed prior thereto, cannot
be maintained, since the suit was not pend-
ing at the time of the consolidation, and the
liability had become that of the new corpora-
tion. Copp V. Colorado Coal, etc., Co., 32
Misc. (N. Y.) 241, 65 N. Y. Suppl. 789 [af-
firmed in 33 Misc. (N. Y.) 773, 67 N. Y.
Suppl. 970]. Nor does a statute providing
that the dissolution of a, corporation shall
not take away or impair any remedy again-st

it for liabilities incurred before its dissolu-
tion apply to such a case, where the defend-
ant corporation was consolidated with an-
other so as to form a new corporation, with
respect to a contract executed by such cor-
poration with the plaintiff prior to the con-
solidation. Copp V. Colorado Coal, etc., Co.,
32 Misc. (N. Y.) 241, 65 N. Y. Suppl. 789 [af-
firmed in 33 Misc. i(N. Y.) 773, 67 N. Y.

[Ill, D, 2, b]
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dated corporation is not necessary ; and it has oven been held that an appearance
by its attorney and an oral admission that he has been " informed unofficially

"

that a consolidation has taken place will prevent the reversal of a judgment
against the new company in an action commenced against the old.^'

c. Direct Action by Creditors of Old Company Against New Company. Where
the statute authorizing the consolidation substitutes the new corporation in the

place of the old with respect to the liabilities of the old, the creditors of the old

may maintain a direct action upon debts or obligations of the old against the new
corporation.^' Such actions are supportable on the theory of an implied assump-
sit by the new company of the debts and liabilities of the old one.^ Nor is it

necessary that the act of consolidation should in express terms make the new
company answerable for the debts of the old, since that is the implication of the

law, especially in the case of municipal and other public corporations.^ Upon
this subject it has been well said :

" The law abhors circuity of action, and there

is no good reason why the defendant who is to pay may not be directly sued." ^

d. How Fact of Consolidation Proved. The ordinary evidence of a consoli-

dation will be an authenticated copy of the instrument of incorporation on file in

the office of the secretary of state, or in such other public office in which it is

lodged and kept on file or recorded in compliance of the provisions of the govern-

ing statute.^^ And it is assumed that if the act authorizing the consolidation is a

private act, and if the rule of the jurisdiction does not require courts to notice

private acts of the legislature, the statute must ordinarily be proved by pro-

duction of the book of statutes, published by public authority, in which it is

contained.^^

e. Binding Effect of Admissions and Other Acts Done in Litigation by One of

Precedent Corporations. If a judicial proceeding is prosecuted in the name of

one of the original corporations and if the prosecution is continued by the con-

solidated company, the admissions and acts of the precedent company, made and

Suppl. 970]. Compare Chase v. Michigan
Telephone Co., 121 Mich. 631, 80 N. W. 717.

52. Kinion v. Kansas City, etc., R. Co., 39

Mo. App. 574.

Oral evidence of the fact of incorporation,

received without objection, is sufficient with-

out a new citation to allow the action to pro-

ceed against the new company and to support

a judgment against it. Kinion v. Kansas
City, etc., R. Co., 39 Mo. App. 382.

When error to substitute the new company
for the old company after the coming in of

the .-eport of a referee. Prouty v. Lake Shore,

etc., R. Co., 50 N. Y. 363.

53. Warren v. Mobile, etc., E. Co., 49 Ala.

582; Western Union R. Co. v. Smith, 75 111.

496; Louisville, etc., R. Co. v. Boney, 117 Ind.

501, 20 N. E. 432, 3 L. R. A. 435; Pullman
Palace Car Co. r. Missouri Pac. R. Co., 115

U. S. 587, 6 S. Ct. 194, 29 L. ed. 499; Mt.
Pleasant v. Beckwith, 100 U. S. 514, 25 L. ed.

699.

54. Louisville, etc., R. Co. v. Boney, 117

Ind. 501, 20 N. E. 432, 3 L. R. A. 435 [citing

Jefferaonville, etc., R. Co. v. Hendricks, 41

Ind. 48; Columbus, etc., R. Co. v. Powell, 40
Ind. 37; Indianapolis, etc., R. Co. v. Jones,

29 Ind. 465, 95 Am. Dec. 654].

55. Thompson v. Abbott, 61 Mo. 176, case

of a school-district.

56. Warren v. Mobile, etc.:^ R- Co., 49 Ala.

582, 586 [citing Ready v. Tuskaloosa, 6 Ala.

327].

[Ill, D, 2, b]

As to what is a necessary averment of the
fact of consolidation, not setting out the de-

tails, see Collins v. Chicago, etc., R. Co., 14
Wis. 492.

For a pleading which was held void for not
setting up the facts upon which the averment
of a consolidation should have been predi-

cated see Hubbard v. Chappel, 14 Ind. 601
[citing Wright v. Bundy, 11 Ind. 398].

How the averment of a consolidation, made
by defendant in quo warranto, is replied to

by plaintiff and how defendant rejoins thereto

see Com. v. Atlantic, etc., R. Co., 53 Pa.
St. 9.

When judgment will be given in favor of
defendant on the production of a record of

the consolidation deposited with the secre-

tary of state see Com. v. Atlantic, etc., R.
Co., 53 Pa. St. 9.

Whether transfer of assets was upon con-

sideration.— In an action against the con-

solidated company to recover a debt due from
one of the constituent companies, where the

constituent company turned over assets suf-

ficient to render itself insolvent, in considera-

tion of shares of stock in the new company,
it is not necessary to allege and prove thai

the transfer of its assets was without con-

sideration. XJ. S. Capsule Co. «. Isaacs, 23

Ind. App. 533, 55 N. E. 832.

57. Columbus, etc., R. Co. v. Skidmore, 69

111. 566.

58. See supra, I, M, 3.
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done in the litigation, bind the consolidated company, since they are deemed to

have been made and done by the same corporation.^'

f. Effect of Dissolving Consolidation Upon Judgments Against Consolidated

Company. Such a dissolution, it has been held, has no e£fect upon the rights of

plaintiff in the action, and after the severance his judgment stands substantially

as a judgment against both the constituent companies; so that he may have
execution against either.*"

E. What Steps Necessary to Secure Consolidation— i. what Arrangk-

fflENTS Do Not Create Consolidations. It follows from what has just been said that

a corporation, for example a railway company, by "associating, allying, and
connecting itself " with another, does not thereby become equitably " amalga-

mated " with it ;
^' although two such companies may form by agreement such

traffic arrangements as to operate their roads as a continuous line, and render

either company liable to a passenger for the loss of his baggage,"' or such as to

render them jointly liable to shippers.** The mere purchase by one railroad com-
pany and its acquisition by deed of an undivided one half of the portion of the

road of another such company, to enable the former company to reach a water-

way, does not create a consolidation of the two companies.**

. 2. What Conditions Precedent Must Be Complied With. As in the case of

the original organization of a corporation,*^ the essential steps required by the

governing statute, such as have been called conditions precedent, must be com-
plied with. If the governing statute requires a certificate of consolidation to be

tiled with the secretary of state, then, until this has been done, the new company
does not exist.** On the other hand the legal effect of the filing of such an instru-

ment is generally to create the new body a corporation de jure within the state.*'

The certiiicate must comply substantially with the requirements of the governing
statute or there will be no new corporation.*' It must for example state the resi-

dence of the directors of the new company ;
*' and the same has been held with

respect to the filing of a duplicate of the agreement of consolidation.™ So too

the election of a new board of directors may be a condition precedent, the per-

formance of which is necessary to give the new corporation a valid existence."

An agreement to consolidate at a future time is no consolidation and will not

amalgamate the two corporations under any circumstances or any theory, until

the stipulated time arrives and the essential steps required by the governing stat-

ute have been taken.''

59. Philadelphia, etc., R. Co. v. Inward, 67. Com. v. Atlantic, etc., E. Co., 53 Pa,

13 How. (U. S.) 307, 14 L. ed. 157. St. 9.

60. Ketcham v. Madison, etc., K. Co., 20 When it is proved that a certificate of con-

Ind. 260. solidation has been deposited with the secre-

61. Shrewsbury, etc., R. Co. v. Stour Val- tary of state, as provided by law, the pre-

ley R. Co., 2 De G. M. & G. 866, 21 Eng. L. sumption is that the secretary filed the same
& Eq. 628, 51 Eng. Ch. 677. of record, and that it remains of record, and

62. l£e Lin v. Terre Haute, etc., R. Co., a mandamus will if necessary issue to the

10 Mo. App. 125 (and cases there cited); secretary of state to add the date of filing

Hart V. Rensselaer, etc., R. Co., 8 N. Y. 37, or to do any other ministerial act in the

59 Am. Dec. 447 ; Straiten v. New York, etc., premises required by the governing statute.

E. Co., 2 E. D. Smith (N. Y.) 184. Com. v. Atlantic, etc., R. Co., 53 Pa. St. 9.

63. Wyman v. Chicago, etc., R. Co., 4 Mo. 68. State v. Vanderbilt, 37 Ohio St. 590.

App. 35. See also People v. Chambers, 42 Cal. 201;

'circumstances under which equity will in- State v. Central Ohio Mut. Relief Assoc, 29

terfere to protect rights which one company Ohio St. 399; State v. Lee, 21 Ohio St. 662;

has acquired as to the joint use by two com- Atlantic, etc., R. Co. v. Sullivant, 5 Ohio St.

panies of a railway station. Shrewsbury, etc., 276.

R. Co. V. Stour Valley R. Co., 2 De G. M. & G. 69. State v. Vanderbilt, 37 Ohio St. 590.

866, 21 Eng. L. & Eq. 628, 51 Eng. Ch. 677. 70. Mansfield, etc., R. Co. v. Drinker, 30
64. U. S. V. Northern Fac. R. Co., 95 Fed. Mich. 124.

864, 37 C. C. A. 290. 71. Mansfield, etc., E. Co. v. Drinker, 30

65. See supra, I, L, 3, d, (l). Mich. 124.

66. Peninsular R. Co. v. Tharp, 28 Mich. 73. Shrewsbury, etc., R. Co. v. Stour Val-

506; Com. v. Atlantic, etc., R. Co., 53 Pa. ley R. Co., 2 De G. M. & G. 866, 21 Eng. L.

St. 0. 4 Eq. 628, 51 Eng. Ch. 677.

[in, E. 2]
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3. Consolidation Effected by One Company Purchasing Capital Stock of Other
Company. Consolidations frequently take place through the purchase by one com-
pany of all the shares of the other company, issuing its own shares or bonds in

payment therefor, so that it becomes the sole shareholder so to speak of the sold-

ont company.'^ But as one corporation cannot, according to the best opinion,^*

become a permanent shareholder in another unless the right is conferred by stat-

ute, the more usual form is for the purchasing company to issue its own shares to

the shareholders of the selling company in payment or exchange thereforJ' It

seems that a general power to consolidate includes the power to consolidate in this

way. Accordingly it has been iield that a land company empowered to form a
" temporary or permanent consolidation " with any railroad company may pur-

chase all the shares of stock of tlie railway company, and thereby control the

company, if such control is in furtherance of its general powersJ^ A statute"

authorizing one railroad company, under circumstances named therein, " to pur-

chase and hold, in fee simple or otherwise, and to use and enjoy the railroad prop-

erty, corporate rights, and franchises of the company or companies owning such
other road or roads, upon such terms and conditions as may be agreed upon
between the directors and approved by the stockholders,'' etc., authorizes a con-

solidation; and such a purchase is a consolidation'^ and not a sale.™ All this is

compatible with the conclusion that the fact that one corporation owns the entire

capital stock of another does not vest in the former the legal title to the property

of the latter, or render the two corporations identical ; but they continue to be
separate legal entities. The fact of the sole ownership of the shares of a corpo-

ration is the same whether the owner be a natural person or another coi-poration.*

Agreements to consolidate enforceable in

equity.— That contracts between different

companies for an amalgamation are, in Eng-
land, recognized and enforced in equity see

Mozley v. Alston, 11 Jur. 315, 16 L. J. Ch.

217, 1 Phil. 790, 4 P i; Can. Cas. 636, 19

Eng. Ch. 790.

73. Williamson v. JSTew Jersey South. R.

Co., 26 N. J. Eq. 398.

74. 1 Thompson Corp. § 1102; 7 Thompson
Corp. § 8353.

75. Chicago, etc., R. Co. v. Ashling, 160
111. 373, 43 N. E. 373 [affirming 56 111. App.
327].
Even where the right is given by statute

it must be exercised in good faith toward the
minority shareholders of the old company,
and the dominant company will not be al-

lowed so to exercise it as to own and wreck
the other company to the prejudice of a
minority of its shareholders. For a nefarious

scheme of this nature which was judicially

defeated see Farmers' L. & T. Co. v. New
York, etc., R. Co., 150 N. Y. 410, 44 N. E.

1043, 55 Am. St. Rep. 689, 34 L. R. A. 76.

76. Tod V. Kentucky Union Land Co., 57
Fed. 47.

77. 3 Starr & C. Anno. Stat. 111. (2d ed.),

p. 3243, par. 36.

78. Continental Trust Co. v. Toledo, etc.,

R. Co., 82 Fed. 642.

79. Chicago, etc., R. Co. v. Ashling, 160
III. 373, 43 N. E. 373 [.affirming 56 111. App.
327]. Compare Rust v. United Waterworks
Co., 70 Fed. 129, 17 C. C. A. 16.

80. Macon Exch. Bank v. Macon Constr.
Co., 97 Ga. 1, 25 S. E. 326, 33 L. R. A. 800.

See as to the effect of the sole ownership

[III, E, 3]

of the shares of a corporation 3 Thompson
Corp. § 2946, and the following cases:

Connecticut.— Evarts v. Killingworth Mfg.
Co., 20 Conn. 447.

Georgia.— Mathis v. Morgan, 72 Ga. 517,

53 Am. Rep. 847 ; Newton Mfg. Co. v. White,
42 Ga. 148.

Kansas.— Atchison, etc., R. Co. v. Cochran,
43 Kan. 225, 23 Pac. 151, 19 Am. St. Rep.
129, 7 L. R. A. 414.

Kentucky.—Louisville Banking Co. v. Eisen-

man, 94 Ky. 83, 21 S. W. 531, 1049, 14 Ky.
L. Rep. 705, 42 Am. St. Rep. 335, 19 L. R. A.
684.

Maryland.— Swift v. Smith, 65 Md. 428, 5
Atl. 534, 57 Am. Rep. 336; Bellona Co.'s Case,

3 Bland 442.

Massachusetts.— England v. Dearborn, 141

Mass. 590, 6 N. E. 837 ; Russell v. McLellan,

14 Pick. 63.

Minnesota.— Baldwin v. Canfield, 26 Minn.

43, 1 N. W.- 261; Winona, etc., R. Co. v. St.

Paul, etc., R. Co., 23 Minn. 179, 2 N. W. 489.

New York.— Wilde v. Jenkins, 4 Paige 481.

Wisconsin.— Button v. Hoffman, 61 Wis.

20, 20 N. W. 667, 50 Am. Rep. 131.

United States.— Pullman Palace Car Co. v.

Missouri Pac. R. Co., 115 U. S. 587, 6 S. Ct.

194, 29 L. ed. 499; Van Allen v. Assessors, 3

Wall. 573, 18 L. ed. 229; Fitzgerald v. Mis-

souri Pac. R. Co., 45 Fed. 812.

England.— Reg. v. Arnaud, 9 Q. B. 806, 16

L. J. Q. B. 50, 58 E. C. L. 806.

Power to consolidate includes power to pur-

chase shares.
—

^That power given to a railroad

company to consolidate with any other rail-

road corporation includes the power to pur-

chase a portion of the stock of another com-
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The validity of consolidations of this kind necessarily depends upon a grant from
the legislature of the power so to consolidate.^'

4. Fraudulent Amalgamations. Schemes of amalgamation which merely have

the effect of one corporation absorbing all the assets of another, withdrawing
them from the creditors of the other and leaving its debts unpaid, will be

unraveled and set aside in proper proceedings in equity, and, on the theory of fol-

lowing the trust funds, the assets of the old corporation, in the hands of the new,
will be laid hold of and applied in discharging the debts of the old.^^ Equity
will track, dig up, and annul any scheme by which one of two companies, pend-

ing negotiations for a consolidation, commits a fraud upon the shareholders of the

other.''' Consolidations will be set aside in equity, which have been brought
about by the action of the directors of the two companies, where the same per-

son or persons are members of both boards of directors. The rule of equity in

such cases is said to be inflexible and stubborn, and is designed to diminish the

temptation to fraud and breach of trust.^

5. De Facto Consolidations. Where the power to consolidate exists and the

pany by an agreement to guarantee the bonds
of the latter company see Pearsall v. Great
Northern R. Co., 73 Fed. 933 [reversed on
other grounds in 161 U. S. 646, 16 S. Ct. 705,
40 L. ed. 838].
Validity of notice as to consolidation.

—

That a notice of a shareholders' meeting
under the New York statute for the consolida-

tion of the corporation with another, and
proxies to be voted at such meeting, are not
invalidated because, in designating the com-
pany, they state that it is of a town which
has been annexed to a city, instead of the
city ward into which the town has been
changed, where no shareholders were misled
thereby, see Langan v. Francklyn, 20 N. Y.
Suppl. 404, 29 Abb. N. Cas. (N. Y.) 102.

Necessity of recording articles.— That arti-

cles of consolidation of railroad corporations
are not, in Nebraska, required to be recorded
in the county clerk's office, but that a dupli-

cate of the agreement must be filed with the

secretary of state, see Trester v. Missouri
Pac. R. Co., 33 Nebr. 171, 49 N. W. 1110.

81. For an example of a statute authoriz-

ing this species of consolidation, which was
held to have had the result of extinguishing
a corporation of the state of Indiana and
merging it in a corporation of the state of

Ohio, see Eaton, etc., R. Co. v. Hunt, 20 Ind.

487. There is judicial authority for the
view that where a railroad company, by rea-

son of a lacli of proper running arrange-
ments with other roads, is unable to pay its

expenses, and it appears unavoidable that it

must go to sale, either under a mortgage or
under judgments obtained by its general cred-

itors, there is nothing wrong or fraudulent in
connecting companies combining and forming
an association for purchasing it, and for op-
erating it, under such arrangements as will

give it through connections, enable it better
to serve the public, and afford profit to its

owners. Kitchen v. St. Louis, etc., R. Co.,

69 Mo. 224.

8S. Langdon v. Branch, 37 Fed. 449, 2
L. R. A. 120; Brum v. Merchants' Mut. Ins.

Co., 16 Fed. 140, 4 Woods 156.
For a fraudulent scheme of twistification

and vermification by which one life-insurance

company absorbed the assets of another,
which was set aside in equity, see Alexander
V. Relfe, 74 Mo. 495.

That secret agreements outside the articles

of consolidation will not be enforced in equity
against the consolidated company see Tren-
ton Pass. R. Co. V. Wilson, 55 N. J. Eq. 273,

37 Atl. 476.

Circumstances under which a judgment at

law against the old corporation is not neces-
sary to the exercise of this equitable juris-

diction. Hibernia Ins. Co. v. St. Louis, etc.,

Transp. Co., 10 Fed. 596, 3 McCrary 368.

83. Bailey v. Citizens' Gas Light Co., 27
N. J. Eq. 196.

84. Munson i;. Syracuse, etc., R. Co., 103
N. Y. 58, 8 N. E. 355, opinion by Andrews, J.

Where an insurance company, being in diffi-

culties, transferred its assets and liabilities

to another insurance company, on a contract

that the shares of stock of the selling com-
pany should be taken up by shares of stock

of equal par value of the purchasing com-
pany, issued to the shareholders of the selling

company, and that the new shares so issued

should be redeemable at par by the purchas-
ing company within a year at the option of

the shareholders, a receiver of the selling

company could not, after the validity of the

contract of transfer had been established in
another proceeding, recover of one of such
shareholders the redemption money which he
had thus received for his shares from the
purchasing company. Bent v. Hart, 73 Mo.
641 [affirming 10 Mo. App. 143, Sherwood,
C. J., diSrSenting] . Under a familiar rule of

equity, v,-here two corporations have become
consolidated through an arrangement under
which a portion of the shares of stock of the
purchasing company are _transferred to a
shareholder of the selling company, in lieu of

his interest as a shareholder of the selling

company, neither the purchasing company nor
a shareholder therein can claim, in a court of

equity, a cancellation of the shares so issued
by the selling company, without offering to
return the consideration which the purchas-
ing company received for them. Buford v.

[III. E, 5]



316 [10 Cyc] CORPORATIONS

essential steps pointed out by the statute to efEect a consolidation have been taken,
the question whether the new company has acquired a legal existence, springing
out of a doubt as to the legal existence of one of the constituent companies, is,

as in other cases, a question which cannot be settled except in a proceeding insti-

tuted by the state. For example it cannot be settled in a proceeding instituted

by some of the shareliolders.^' This doctrine has been carried so far as to result

in the conclusion that the fact that some of the conditions required by the gov-
erning statute for the consolidation of two or more railroad corporations is want-
ing when such consolidation is attempted is not sufficient to prevent the attempted
consolidation from forming a corporation defacto, provided that there might be,

under the statute, a corporation composed ot merely constituent parts, with the
powers claimed and exercised by the consolidated corporation.^" This principle

can have no application unless there was a statute in existence under which a

valid consolidation might liave been made.^'

6. Validation— a. By Curative Statutes. If the legislature has power in the
first instance to authorize the consolidation of certain corporations, it has— sub-

ject to any constitutional inhibition against the passage of special laws— the

power by a subsequent curative act to validate their consolidation if informally
or irregularly made.^

b. By Legislative Recognition. As in other cases *' an informal or defective

consolidation may be rendered valid by a subsequent recognition by the legisla-

ture of the new corporation as a corporation dejure.^
7. Estoppel Against Denying Validity of Consolidation. In conformity with a

principle already stated,^' persons who deal with a corporation formed by a con-

solidation as though it were a corporation de jure thereby recognize its corporate

existence and estop themselves from denying it.^'* Again, in an action against a

body created by an attempt at consolidation, seeking to charge it as a corporation,

defendant is estopped to deny the validity of the consolidation, and thereby to

plead itself out of existence.^'

Keokuk Northern Line Packet Co., 69 Mo. 611

[affirming 3 Mo. App. 159].

85. Bell V. Pennsylvania, etc., E, Co., (N. J.

1887) 10 Atl. 741.

86. Toledo, etc., E. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155 [rehearing

denied in 96 Fed. 784, 37 C. C. A. 587 (modi-

fying 82 Fed. 642, 86 Fed. 929)]. In the de-

cision whicli is here modified, it was said by
Mr. Circuit Judge Taft: " It may be safely

stated as the rule, that when persons assume
to act as a body, and are permitted, by ac-

quiescence of the public and the State, to act

as if they were legally a particular kind of

corporation, for the organization, existence

and continuance of which there is express

recognition by general law, such body of per-

sons is a corporation de facto, although the

particular persons thus exercising the fran-

chise of being a corporation may have been

ineligible and incapacitated by the law to do

so." Continental Trust Co. v. Toledo, etc., R.

Co., 82 Fed. 642, 650 [citing State v. Carroll,

38 Conn. 449, 9 Am. Eep. 409 (case of a pub-

lic officer) ; Blackburn v. State, 3 Head
(Tenn.) 689; Norton v. Shelby County, 118

U. S. 425, 6 S. Ct. 1121, 30 L. ed. 178 (case

of a public corporation) ; Ashley v. Presque

Isle County, 60 Fed. 55, 8 C. C. A. 455 (case

of a county and therefore a strictly public

corporation)].

87. American L. & T. Co. v. Minnesota,

etc., R. Co., 157 111. 641, 42 N. E. 153.

Upon this principle it has been held that

fill, E, 5]

the mere fact that corporations of different

states attempt to consolidate, in the absence
of a statute authorizing such consolidation,
and assume to act as a consolidated corpora-
tion, even in the full belief that they are le-

gally incorporated, will not constitute them
a corporation de facto. American L. & T. Ca
V. Minnesota, etc., R. Co., 157 111. 641, 42
N. E. 153. It follows that the corporate ex-

istence of such a body may be assailed col-

laterally, and that its attempted contracts
are void. American L. & T. Co. v. Minnesota,
etc., R. Co., 157 111. 641, 42 N. E. 153. A
supposed corporation thus attempted to be
created without authorization is not liable

for the debts of one of the precedent corpo-

rations. Kavanagh v. Omaha L. Assoc, 84
Fed. 295.

88. Mitchell v. Deeds, 49 111. 416, 95 Am.
Dec. 621. Compare Racine, etc., R. Co. i;.

Farmers' L. & T. Co., 49 111. 331, 95 Am. Dec.

595. See also Fisher v. Evansville, etc., R.
Co., 7 Ind. 407, where the doctrine is recog-

nized.

89. See supra, I, M, 10.

90. Mead v. New York, etc., R. Co., 45
Conn. 199 ; McAuley v. Columbus, etc., R. Co.,

83 111. 348.

91. See supra, I, N, 1, a.

92. Continental Trust Co. V. Toledo, etc., R.

Co., 82 Fed. 642.

93. Chicago, etc., R. Co. v. Ashling, 160

111. 373, 43 N. E. 373 [affirming 56 IlL App.
327]. But it has been held that this prin-
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8. Payment of Shares Issued by Consolidated Corporation in " Good-Will."
Applying the rule that the capital stock of a corporation may be paid for in

property at a reasonable valuation, it has been held that the good-will of a con-

stituent corporation may properly be applied, at its market value, to the payment
of stock issued by the consolidated corporation to the members of the constituent

corporation.^

9. Validity of " Organization Tax • Exacted in Case of Consolidation. A state

statute requiring the payment of a fee to the secretary of state for filing articles

of agreement of incorporation, and also articles of consolidation, which fee is to be
proportional to the authorized capital of the corporation so organized, is a valid

law, and applies to articles of agreement of consolidation between a domestic
corporation and a corporation of another state as well as to consolidations between
domestic corporations only. The reason is that the state is not bound to per-

mit corporations to consolidate, and consequently may impose such terms upon
consolidations as it may see fit ; and corporations which accept the privilege must
accept it with the burden.'^ A consolidation of two corporations has been held

to create a new corporation in the sense which requires the payment of what has
been called the organization tax,^^ and this is so although the new corporation

retains the name of one of the old ones."

10. Accounting Between Constituent Corporations Where Attempted Consolida-

tion Proves Abortive. After a bill in equity to enjoin an attempted ultra vires

consolidation has been dismissed by reason of a vohintary rescission of the con-

solidation agreement, a defendant who has in a cross bill prayed for an account-

ing may have the suit retained for that purpose.''

1 1. Notice of Meeting to Decide Question of Consolidation. A failure to give
notice of such a meeting, as required by statute, will not invalidate the consolida-

tion, where all the shareholders are present and vote for the measure.'' In case

of a meeting of the shareholders of an Indiana corporation to vote upon the

question of a consolidation with companies existing in other states, it is not neces-

sary that the shareholders of the Indiana corporation should be called together by
the notice and should conduct the meeting by the methods prescribed by the laws

of such other states.^

12. Other Questions Growing Out of Consolidation Proceedings. An agree-

ment by one insurance company that another, which it has absorbed by purchas-

ing a controlling interest in its stock, shall pay to its president on his retirement

a certain sum for his interest in securing the consolidation is invalid, and he can-

not recover the amount from the purchasing company on refusal of payment.*

ciple does not apply so as to estop one who 97. Chicago, etc., K. Co. v. State, 153 Ind.
becomes a holder of a county bond issued to 134, 51 N. E. 924.

a railroad corporation two days after it makes That an agreement to consolidate is to be
an attempted consolidation with another cor- treated as the articles of incorporation of the
poration, but derives title to the bond through new consolidated corporation, so far as con-
the constituent corporations and not through corns the filing of articles of incorporation
the pretended consolidated corporation, and and the collection of fees therefor, see Chi-

whoae title to the bond may be supposed to eago, etc., R. Co. v. State, 153 Ind. 134, 51

depend upon the question whether the cor- N". E. 924.

poration receiving it was in existence at the 98. Greenville Compress, etc., Co. v. Plant-
time, from denying the validity of the at- ers' Compress, etc., Co., 70 Miss. 669, 13 So.

tempted consolidation, since he has entered 879, 35 Am. St. Kep. 681.

into no contract and has done no act recog- 99. Chicago, etc., E. Co. v. Ashling, 56 111.

nizing its existence. Morrill v. Smith County, App. 327 [affirmed in 160 III. 373, 43 N. E.
89 Tex. 529, 36 S. W. 56. 373]

.

94. Beebe v. Hatfield, 67 Mo. App. 609. 1. Bradford i>. Frankfort, etc., E. Co., 142
95. Ashley i\ Eyan, 49 Ohio St. 504, 31 Ind. 383, 40 N. E. 741, 41 N. E. 819.

N. E. 721 iaffirming 6 Ohio Cir. Ct. 208 ; and 3. Wood v. Manchester F. Ins. Co., 30

tffirmed in 153 U.'S. 436, 14 S. Ct. 865, 38 Misc. (N. Y.) 330, 63 N. Y. Suppl. 427,. Cir-

L. «d. 773]. cnmstanees under which a promise made by
96. State v. Leaueur, 145 Mo. 322, 46 S. W. the chairman of a reorganization committee

1076. to pay for services rendered in effecting the

[III. E, 12]
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13. Effect of One Company Refusing to Join in Agreement For Consolidation.

The validity of the incorporation of a consolidated railroad company is not
affected by the fact that one of the companies, whose name is inserted in the
agreement and in the title of the new company, did not join in the agreement,
where the agreement expressly binds the remaining companies to carry it out,

notwithstanding the failure of any one of the companies named to enter into it.'

IV. CORPORATE MEETINGS AND ELECTIONS.

A. Necessity of Electing Board of Directors or Trustees— l. In General.
All of the statutory schemes for the formation and government of corporations
created for private purposes with which the writer is acquainted provide for the
management of the business of the corporation by a governing body generally

called, in the case of business corporations, directors, and in the case of eleemosy-
nary corporations, trustees. The necessity of having such a governing body is so

obvious and the custom of having it so general that it has been held that the power
to have it is inherent iu all private corporations, and that no special power to that

end need be conferred by statute.* Where the statute authorizes the election of

such a board, a scheme of organization which dispenses with it until a large pro-

portion of the proposed works are completed may be regarded as a fraud upon
dissenting shareholders, such as will demand and receive relief in equity.* Nor
can the directors of the corporation who are in office dispute the right of a share-

holder holding a majority of the stock to have an election in accordance with the

by-laws, on the ground that he intends to use his legal rights for purposes detri-

mental to the interests of the corporation, and that tlie desired election is merely

a step toward that end.*

2. Mandamus to Compel Election. In cases where public rights are involved

the holding of corporate elections may also be compelled by mandamus.'' The
modern use of this writ in America is probably such as to make it an appropriate

mode of accomplishing the same object, even in the case of a private corporation

where no rights of a strictly public nature are involved.^

3. Effect of Failure to Elect— a. Does Not Work Dissolution of Corporation.

A failure to elect directors at the proper time does not necessarily work a disso-

lution of the corporation ; since as will be presently shown ' those who are in

olfice hold over until their successors are elected or appointed. Hence an elec-

tion may be held at any time subsequent to the regular time, assuming that proper

notice of it is given.*"

reorganization was the personal obligation of 6. Camden, etc., R. Co. v. Elkina, 37 N. J.

the chairman and not that of the committee. Eq. 273.

(Jerding l. Funk, 48 N. Y. App. Div. 603, 64 7. Eex v. Cambridge, 4 Burr. 2008. See

N. Y. Suppl. 423. also In re Borough of Boffiny Case, 2 Str.

It has been held that the phrase, "Such 1003.

terms as they agree upon," in a statute au- 8. American Railway-Frog Co. v. Haven,

thorizing the consolidation of railroad com- 101 Mass. 398, 3 Am. Rep. 377 (manufactur-

panies, relates to the mere administrative de- ing company) ; People v. Cummings, 72 N. Y.

tails attending the consolidation and conveys 433; People v. Albany Hospital, 61 Barb,

no substantive powers or rights. Adams v. (N. Y.) 397.

Yazoo, etc., R. Co., 77 Miss. 194, 24 So. 317, No defense to the application for man-
28 So. 9,56. damns that no demand had been made that

3. Pliinizy v. Augusta, etc., R. Co., 62 Fed. such election be held, or that, since the pa-

678. pers were served, defendants had ordered an
4. Hurlbut V. Marshall, 62 Wis. 590, 22 election, it appearing that they had attempted

N. W. 852. by altering the by-laws to alter the mode of

5. Hence where it was provided, in a scheme publishing the annual election, to change the

of organization of a telegraph company, that test of the right to vote thereat, .and to give

no general election of the company should be persons a right to vote who had not that

held until two thousand miles of the line right previously. People v. Albany Hospital,

should be equipped, an election of a board of 61 Barb. (N. Y.) 397.

directors and a mode of settling for the work 9. See in^ra, IV, A, 3, b.

already done were decreed in equity. Terwil- 10. Hicks v. Lanoeston, 1 Rolle Abr. 614,

liger V. Great Western Tel. Co., 59 111. 249. pi. 6.

[Ill, E. 13]
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b. Those in Office Hold Over Until Successors Elected and Qualified. Nearly

all the statutes prescribe that the directors elected shall hold their olnces for a

stated period, and until their successors are chosen." Where it is not so provided

by statute, it is common to make by-laws so providing, and if there were no such
statute or by-law, this would be the implication of the law.'^ Not only is this

the rule as to ordinary corporate trustees, but it applies equally to the case of a

trustee who is elected to fill a vacancy." If a majority of the board of direc-

tors become disqualified for holding their offices by reason of having transferred

their shares this will not affect the right of the others to remain in office ; and
therefore the election of an entire new board prior to the expiration of the term
of office of those who are not qualified will be invalid."

4. Directors Cannot Enlarge Their Own Tenure of Office. Where the tenure
of the oflice of the directors is fixed by the charter, they cannot enlarge that

tenure by establishing a by-law changing the time of holding the election, against

the wishes of a majority of the holders of the shares,'' even where the governing
statute confers all the power of the corporation upon the directors, except the

power to increase its capital stock.'^ An agreement by a majority of the direc-

tors and the owners of a majority of the shares, for the purpose of perpetuating
themselves and their successors in office and the control of the company at large

salaries during their own lives and for years after their death, without regard to

the rights of the minority, is an unlawful combination and involves an abuse of

trust"

5. Power of Directors to Fill Vacancies in Board. The directors of a corpora-

tion, being the mere managers of its business, and possessing no power to make
constituent changes in the corporation unless such power lias been expressly con-

ferred, have no valid power to fill vacancies in their own board.'' Even where
this power has been conferred by statute, it cannot be exercised by less than a

11. See for example Colo. Gen. Stat. (1883),

c. 19, § 6.

12. Himter f. Sun Mut. Ins. Co., 26 La.
Ann. 13; Vernon Soc. v. Hills, 6 Cow. (N. Y.)

23, 16 Am. Dee. 429; People v. Runkle, 9

Johns. (N. Y.) 147; l''oot v. Prowse, 1 Str.

625. Compare Reg. v. Durham, 10 Mod. 146.

See also Chamberlain v. Detroit Stove Works,
103 Mich. 124, 61 N. W. 532, holding that a
failure to elect directors at the regular an-

nual meeting does not prevent a subsequent
election, and the consequent termination of

the employment as secretary of one who was
not reglectcd as director.

13. Huguenot Nat. Bank v. Studwell, 6

Daly (N. Y.) 13.

Effect of judgment ousting trustees.—That
a judgment ousting from office so many of

the trustees as not to leave a quorum does
not constitute an omission or neglect to

choose officers, within the meaning of a stat-

ute, so as to invalidate the title of the re-

maining trustees or to allow the old board
to hold over, see People v. Fleming, 59 Hun
(N. Y.) 518, 13 2Sr. Y. Suppl. 715, 37 N. Y.
St. 157.

Constiuction of by-laws and statutes as to
tenure.— Where there was a by-law provid-
ing that the directors should " serve lor the
term of one year or until such time as their
successors shall be elected," it was held that
the word "or" should be read "and" and
that_ one having been duly elected must be
considered liable as a director until it should
be shown by him that a successor was elected.

Chemical Nat.' Bank v. Colwell, 132 N. Y.
250, 30 N. E. 644, 43 N. Y. St. 876 [reversing
14 Daly (N. Y.) 361, 14 N. Y. St. 682].
Tenure of office of the first directors in New
York under. N. Y. Laws (1875), c. 611, see

Post-Express Printing Co. v. Coursey, 10
N. Y. Suppl. 497, 32 N. Y. St. 748. Tenure
of office of the first directors in Pennsyl-
vania see Com. v. Helms, 26 Wkly. Notes
Cas. (Pa.) 358.

14. Nathan i>. Tompkins, 82 Ala. 437, 2
So. 747.

Statutes have been enacted empowering
corporations to decrease the number of their

directors by filing a certificate in the office

of the secretary of state, such as N. J. Acts
(1888), c. 22, p. 34.

15. Elkins v. Camden, etc., R. Co., 36 N. J.

Eq. 467. See also infra, IV, C, 1.

16 Nathan v. Tompkins, 82 Ala. 437, 2
So. 747.

17. Snow V. Church, 13 N. Y. App. Div.

108, 42 N. Y. Suppl. 1072.

18. Moses V. Tompkins, 84 Ala. 613, 4 So.

763 ; Kearney v. Andrews, 10 N. J. Eq. 70.

Statutes conferring this power have, how-
ever, been frequently enacted. A statute con-

ferring the power to fill vacancies created by
certain named contingencies, " until the next
election," has been construed to mean until
the next annual election, although the regu-
lar date for holding an election may actually
intervene if no election be in fact held thereat.
Pennsylvania Milk Producers' Assoc, v. Hon-
eybrook First Nat. Bank, 20 Fa. Co. Ct. 540.

[IV. A. 5]
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majority of the board ; so that if a majority of the board resign, the board cannot
be tilled up by appointments made by the remaining minority, but there must be
a new election.'' But neither the board of directors nor the body of shareholders
can fill vacaivcies which do not exist ; and hence an election of new directors

where there are no vacancies to be filled is void ; and it has been held that the
persons so elected will be restrained at the suit of the shareholders from exercising

the office, especially where their interests are antagonistic to the interests of the
corporation.*

6. Changing Number of Directors to Be Elected. Where the statute empowers
the corporation to make by-laws fixing and altering the number of its directors,

and vests tlie power to make and alter by-laws in the shareholders, the shareholders
may amend the by-laws by providing for an additional number of directors to take

oflice at once.^*

7. Shareholders Cannot Decide Questions ComfflnTED to Directors. As the
directors cannot perform constituent acts,^ so the shareholders cannot, at a share-

holders' meeting, decide upon questions which the governing statute commits to

the directors, such as electing a president;^ or, in case of a mutual insurance
company, passing upon claims for loss ; ^ or as to issuing bonds to purchase certain

property and rights, such vote being overruled by a vote of the directors.^

B. Place of Holding- Corporate Elections— l. Ordinarily Must Be Within
Lnuns OF State Creating Corporation. Unless the charter of the corporation or

some other governing statute expressly confers upon it the power to hold its

•hareholders' meetings outside the state, the rule is that they can meet only
within the limits of the state, for the purpose of electing directors or performing
other constituent aets.^ While corporations may exercise their secondary fran-

chises, in other words conduct their business, through agents whom they may
appoint, in states or countries other than the state of their creation,^ yet it has

been held that when their constituent members meet and attempt to act in their

constituent capacity beyond the bounds of the sovereignty which has granted

their charter the acts done at such meetings are wholly void.'' Care must be

taken to distinguish meetings of the shareholders or members held for constitu-

ent purposes from meetings of the directors convened for the purpose of trans-

acting the business of the corporation, as for example to appoint a secretary,^ to

vote on the question of issuing negotiable bonds,*' or to vote on the question of

19. Moses V. Tompkins, 84 Ala. 613, 4 So. t>. Coster, 14 Pet. 122, 10 L. ed. 382; Au-
763. gusta Bank t>. Earle, 13 Pet. 519, 10 I* ed.

20. Nathan v. Tompkins, 82 Ala. 437, 2 274.

Bo. 747. See 12 Cent. Dig. tit. " Corpor»tion»,"

31. Matter of Griffing Iron Co., 63 N. J. L. § 145.

168, 41 Atl. 931 [affirmed in 63 N. J. L. 357, 27. Thus a corporation may, if not forbid-

46 Atl. 1097]. den by its charter, make contracts in an-

22. See infra^ IX, C, 7. other state, providing the comity of «uch

23. Walsenburg Water Co. v. Moore, 5 state allows it so to do, which contracts will

Colo. App. 144, 38 Pac. 60. be valid and enforceable. Lane v. West Ten-

24. Stoehlke v. Hahn, 158 111. 79, 42 N. E. nessee Bank, 9 Heisk. (Tenn.) 419.

160. 28. Freeman v. Machias Water Power, etc.,

25. Cann v. Eakins, 23 Nova Scotia 475. Co., 38 Me*. 343 ; Miller v. Ewer, 27 Me. 509,

26. Florida.— Duke v. Taylor, 37 Fla. 64, 40 Am. Dec. 619. But see Copp «. Lamb, 12

19 So. 172, 53 Am. St. Eep. 232, 31 L. R. A. Me. 312.

484. 29. McCall ». Byram Mfg. Co., <( Comi.
Minnesota.— Hodgson v. Duluth, etc., R. 428.

Co., 46 Minn. 454, 49 N. W. 197. 30. Galveston, etc., R. Co. v. Cowdrey, 11

Missouri.— Ohio, etc., R. Co. v. McPher- Wall. (U. S.) 459, 20 L. ed. 199. Compare
son, 35 Mo. 13, 86 Am. Dec. 128, doctrine Hillcs v. Parrish, 14 N. J. Eq. 380, where it

qualified. was held that a resolution of the board of di-

New -Jersey.— Hilles v. Parrish, 14 N. J. rectors of a New Jersey corporation, passed
Eq. 380. at a meeting held in the city of Philadelphia,

Vermont.— Arms v. Conant, 36 Vt. 744. in the state of Pennsylvania, whereby cer-

United /states.— Galveston, etc., R. Co. ». tain transfers of stock were authorizsd. waa
CJowdrey, 11 Wall. 459. 20 L. ed. 199; Runyan Toid.

[IV. A, 5]
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making an assignment for creditors.^^ Such meetings, unless prohibited by charter

or statute, may be held without the limits of the state creating the corporation.

A corporation created by the concurrent legislation of two or more states, receiv-

ing from each state what is in effect the same charter, although in theory existing

as a separate corporation in each of the states, has a legal domicile in each of

them, and may therefore hold its corporate elections in any of them.^
2. Meetings Held at What Places Within State. Where the charter does not

prescribe the place where the annual elections are to be held, the board of

managers have the right to fix the place, and the officers elected at the place so

"fixed will be at least officers de facto with power to hold their offices, unless

ousted by quo warranto brought during theii- official terms.^

C. Time of Holdings Corporate Elections— l. Construction of Charters
AND Statutes. If the charter provides for an annual election of the board of

managers, those in power cannot lengthen their term of office by changing the

date of the annual election so as to extend their official terms.^ A charter pro-

vision requiring the directors to be chosen at the annual meeting of the corpora-

tion has been held to be directory merely, so that its observance is not necessary

to the validity of an election.^* A statute requiring the directors and the treasurer

of a corporation to be chosen annually by the shareholders, at such time and place

as shall be provided by the by-laws of the company, has been held inapplicable to

the first choice of officers upon organizing the corporation.'* The time of holding

Whether directors elected at meeting held
outside state are de facto officers.— It has
been held that directors elected at a meeting
of shareholders convened outside the state

will not be even directors de facto, and that
"their acts will be a nullity. Miller v. Ewer,
•27 Me. 509, 46 Am. Dec. 619; Franco-Texan
Land Co. v. Laigle, 59 Tex. 339 (meeting held
at Paris, in France ) . A preferable view,

and one more in accordance with modern
ideas, is that directors elected at such meet-
ings are directors de facto, and that the
question of the rightfulness of their tenure
of oflBce cannot be raised by third parties.

Humphrevs v. Mooney, 5 Colo. 282; Wright
V. Lee, 2"S. D. 596, 51 N. W. 706. Nor can
a creditor who has dealt with a corporation
upon the assumption of its being a valid

body raise, in a collateral proceeding, the

objection that its directors were elected at
a meeting held in another state. Wright v.

Lee, 2 S. D. 596, 51 N. W. 706. But in the
absence of circumstances of estoppel, and in

•a contest between the directors so elected

and existing incumbents of the office, the lat-

ter will have the better title thereto. Hodg-
son V. Duluth, etc., R. Co., 46 Minn. 454, 49
N. W. 197. But the proceedings held at such
a meeting will raise an estoppel against and
"bind all who participated in them without
objection. Handley v. Stutz, 139 U. S. 417,

11 S. Ct. 530, 35 L. ed. 227.

31. Webb V. Midway Lumber Co., 68 Mo.
App. 546.

32. Covington, etc.. Bridge Co. V. Mayer,
31 Ohio St. 317.

Statutes have been frequently enacted per-

mitting corporations to hold their meetings
outside the limits of the state. Dak. Civ.

Code, § 412, subs. 3; Minn. Laws (1887),
c. 36, p. 85.

33. Corbett v. Woodward, 6 Fed. Cas. No.
3,223, 5 Sawy. 403. That the president of a
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corporation may call meetings of the direct-

ors at a place within the state other than the
principal place of business of the corporation
see Com. v. Smith, 45 Pa. St. 59. Mandamus
refused to compel a corporation to keep its

records at the place where its business of

manufacturing was done. Pratt v. Meriden
Cutlery Co., 35 Conn. 36. Election of di-

rectors void when held at a place other than
the principal office of the corporation, al-

though held at such other place for twelve
-years. Union Nat. Bank v. Scott, 53 N. Y.
App. Div. 65, 66 N. Y. Suppl. 145,

The place of holding corporate meetings is

very generally prescribed by statute, many
of such statutes leaving the matter to be
regulated by by-laws. Examples of some of

these statutes may be found in 1 Thompson
Corp. § 703.

34. Mottu V. Primrose, 23 Md. 482. See
also supra, IV, A, 4.

Effect of non-publication of by-law regu-

lating election.— Where the governing stat-

ute so provides, an election is not invalid
because a by-law regulating the election had
not been published as required by the stat-

ute. Matter of David Jones Co., 67 Hun
(N. Y.) 360, 22 N. Y. Suppl. 318, 51 N. Y.
St. 829.

35. Hughes v. Parker, 20 N. H. 58.

36. Boston Acid Mfg. Co. v. Moring, 15
Gray (Mass.) 211.

Where a bank charter provides that di-

rectors may be chosen " at any time," and a
subsequent act provides that if they shall not
be chosen on a day designated the president
and directors shall notify an election to be
held within thirty days thereafter, the latter

is not a repeal of the former, and does not
prevent an election being had after the thirty
days. McNeely v. Woodruff, 13 N. J. L. 352.

It has been held no ground for postponing
the election that the treasurer of the com-

[IV, C, I]
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corporate meetings for the purpose of choosing directors is very generally
regulated by statute. Most of the statutes provide that directors shall be elected
annually,'^ of which examples may be found in a recent work on corporations.^

2. Validity of Elections For Directors Held at Date Subsequent to That Regu-
larly Appointed. Provisions in statutes and by-laws requiring the election of
directors to be had on a specified day are regarded as directory, and the election^
if not held on the regular day, may be held at a later day ; and the directors then
chosen, if there be no other irregularity or informality in their title, will be'

directors de jure?^ The reason is that the power of electing officers is, by the-

common law, inherent in every corporation, and that the power is consequently
not lost by failing to exercise it within the appointed time.*

3. Adjournment of Meeting to Subsequent Day. Although the members of the
corporation have been convened to do certain acts which are required to be done
on a stated day and no other, yet if the business cannot be completed on that day,,

it is competent for them to adjourn to a subsequent day, and no new notice need
be sent to the members ; the general rule being that the members of a corpora-

tion may transact any business at an adjourned meeting which they could have
transacted at the original meeting, without giving notice of such adjourned meet-
ing.*' But it does not apply to sham adjournments, as where a faction, before
the voting, withdrew from the meeting and proceeded to elect, in another room,
a board of directors of their own, in which case they had no standing to invoke
the superintending power of a court over the election, conferred by statute,

applicable to cases where it can be shown that by reason of fraud, violence, or
other unlawful conduct on the part of some of the shareholders, a fair and honest
election cannot be held.*' Moreover the power to adjourn i-esides in the share-

holders assembled at the meeting, and not in the officials appointed by law to

call the meeting. For example the commissioners appointed by law to call a meet-

missioners appointed by the statute for the
organization of the corporation, according
to a course in vogue during the period of

special charters (see supra, I, J), withholds
the funds which have been received from the
control of the commissioners, although they
have a right to them. Hardenburgh v. Farm-
ers', etc.. Bank, 3 N. J. Eq. 68.

It has been held that inspectors of an elec-

tion for directoTs have a discretion to keep
open the polls beyond the hour limited by
the board from which they derive their au-

thority. /« re Mohawk, etc., R. Co., 19 Wend.
(N. Y.) 135.

The New York statute relative to the ob-

servance of Sunday does not apply to the

proceedings of business meetings of societies

held on that day. The holding of business

meetings of a benevolent society, transacting

its business, on Sunday, is not forbidden as

illegal. People v. Young Men's Father Mat-
thew Benev. Soc, 65 Barb. (N. Y.) 357.

37. Deering Code Cal. pt. 4, § 302; Colo.

Gen. Stat. (1883), c. 19, § 86; 2 Sayle Stat.

Tex. art. 4125 (railroad companies).
38. 1 Thompson Corp. § 702.

39. Nashua F. Ins. Co. v. Moore, 55 N. H.
48 (in regard to a by-law) ; Hughes v.

Parker, 20 N. H. 58 ; Beardsley v. Johnson,

121 N. Y. 224, 24 N. E. 380, 30 N. Y. St.

691 [affirming 1 N. Y. Suppl. 608, 16 N. Y.

St. 773]. See also Scanlan r. Snow, 2 App.
Cas. (D. C.) 137, 22 Wash. L. Rep. 62; Van-
denburgh v. Broadway Underground Connect-

ing R. Co., 29 Hun (N. Y.) 348; Vernon
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Soc. r. Hills, 6 Cow. (N. Y.) 23, 16 Am. Dec.
429; People v. Runkle, 9 Johns. (N. Y.>
147.

40. Hicks V. Lanceston, 1 RoUe Abr. 514,
pi. 6.

Statutes have been enacted providing that
in case of the failure to hold a corporate
election at the appointed time the sharehold-
ers shall meet and hold one in the manner
provided by the by-laws. Deering Code CaL
pt. 4, § 312; 2 Sayle Stat. Tex. (1888), art.

4129.

41. State V. Cronan, 23 Nev. 437, 49 Pac-
41. Compare People v. Batchelor, 22 N. Y.
128; Smith v. Law, 21 N. Y. 296; Warner v.

Mower, 11 Vt. 385; Sehoflf v. Bloomiield, 8.

Vt. 472; Scadding v. Lorant, 3 H. L. Cas.
418, 15 Jur. 955; Rex v. Carmarthen, 1

M. & S. 697. That it is the duty of the
shareholders to meet and to elect directors

on the day fixed by the by-laws and to con-

tinue balloting until the board has been
filled was held in Forsyth r. Brown, 2 Pa..

Dist. 765, 13 Pa. Co. Ct. 576, 33 Wkly. Notes
Cas. (Pa.) 72.

42. Jenkins v. Baxter, 160 Pa. St. 199,

28 Atl. 682, 34 Wkly. Notes Cas. (Pa.) 114.

That it is not competent for a majority of

the shareholders, after acquiescing in the or-

ganization of the meeting and participating
in its business, to withdraw from it and or-

ganize another meeting at the same time and
place see In re Argus Printing Co., 1 N. D.
434, 48 N. W. 347, 26 Am. St. Rep. 639, 12
L. R. A. 781.
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ing to receive subscriptions to the shares of a corporation, after having called, in

pursuance of law, a meeting of the subscribers to organize the corporation, have
no power to adjourn the meeting ; but their powers have become functus officio

and the power of adjournment resides in the assembled shareholders only.^

D. Assembling- the Meeting-— I. Necessity of Having Meeting Duly Assem-
bled. ' The members of a corporation, public or private, can do no corporate act

of a constituent character, such as must be done at a general meeting of all the
members or of a quorum of them, unless the meeting is duly assembled, in con-

formity with the law of its organization.^ It has been well said that the act of
a majority of the corporators does not bind the minority, if it has not been
expressed in the form pointed out by law ; and accordingly, that the act of a
majority, expressed elsewhere than at a meeting of the shareholders, is not bind-

ing on the corporation, as where the assent of each one is given separately and
at different times.^° The reason is that each member has the right of consulta-

tion with the others, and that the minority have the right to be heard. In the
line of authority establishing the foregoing principles no break has been discov-

ered, although it should be added that an election or otlier proceeding had at a
meeting irregularly assembled may be valid if all attend and act or assent.**

2. Meetings, Except Stated Meetings, Invalid Unless Duly Notified. This;

leads to the conclusion that corporate meetings are invalid, and that the business

transacted thereat is voidable, unless the members have been duly notified of the
meeting in accordance with tlio governing statute or by-laws, except in the case

of stated meetings, of which every member is bound to take notice.*''

43. Hardenburg v. Farmers', etc., Bank, 3

>r. J. Eq. 68.

Invalidity of election held by shareholders
who remain after an adjournment has taken
place, whether by a formal vote of record or

de facto merely, before the time fixed for re-

assembling. , State V. Smalley, 7 Ohio Cir. Ct.

400.

The president of a mining corporation has
no authority under the California statutes to

adjourn a meeting of the shareholders against
their express will, upon his determination
that a majority of the subscribed stock is

not represented, in the absence of any by-law
of the corporation conferring such authority.
If the president attempts to adjourn the

meeting without the consent of the share-

holders, and refuses to proceed or to permit
the meeting to be continued in the office of

the company, the shareholders have the right

to adjourn without his attendance, to another
room and there hold their meeting. State v.

Cronan, 23 Nev. 437, 49 P'ae. 41.

Chairman not bound to adjourn sharehold-
ers' meeting, although articles of association
give him the power so to do. Salisbury Gold
Min. Co. V. Hathorn, [1897] A. C. 268, 66
L. J. P. C. N. S. 62, 76 L. T. Eep. N. S.

212, 45 Wkly. feep. 591.-

That it is competent for the inspectors, in

the exercise of a sound discretion, to adjourn
the election from day to day, where no time
is fixed by the governing statute for its dura-
tion, see In re Chenango County Mut. Ins.

Co., 19 Wend. (N. Y.) 635.
It has been held that an election of direct-

ors at an adjourned meeting is not invali-

dated by the fact that votes were cast at a
previous_ meeting, where the inspectors, with
the acquiescence of the shareholders, after dis-

covering that four of the candidates receiving
a majority of the votes were ineligible, ad-
journed without declaring the result and held
a new election regular in form. Matter of

Newcomb, 18 N. Y. Suppl. 16, 42 N. Y. Stl.

442.

When illegal.— If, after a meeting for tha
election of directors has assembled, a call is,

addressed to such shareholders as belong ta
a certain faction to withdraw from the meet-
ing, a meeting held after the disorder occa-
sioned by the withdrawing of the factious
shareholders is illegal and is not cured by a.

subsequent invitation to the other sharehold-
ers to participate in it. Com. v. Patterson,
158 Pa. St. 476, 27 Atl. 999, 34 Wkly. Notes,

Cas. (Pa.) 45.

Statutes have been enacted providing that;

in case a quorum does not assemble those who
do assemble may adjourn from time to time,
I Thompson Corp. § 721.

44. German Evangelical Congregation v.

Pressler, 14 La. Ann. 799.

Statutes authorizing by-laws.— Many stat-

utes have been enacted committing the time,

the place, and the manner of holding corpo-
rate elections to the regulation of by-laws^
1 Thompson Corp. § 722.

45. Peirce v. New Orleans Bldg. Co., 9 La^
397, 29 Am. Dec. 448.

Proof of the fact of notice, after the lapse,

of several years, of a special meeting to re-

duce capital stock. Forest Glen Brick, ptc.,.

Co. V. Gade, 55 111. App. 181.

46. People v. Peck, 11 Wend. (N. Y.) 604,

27 Am. Dec. 104; Benbow v. Cook, 115 N. C.
324, 20 S. E. 453, 44 Am. St. Rep. 454. See
also infra, IV, D, 9.

47. Eex V. May, 5 Burr. 2681 ; Dillon Mun,
Corp. (4th ed.) § 262.

[IV, D, 2]
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3. If Meeting Is Special All Must Be Notified or It Will Be Void. If the

meeting is special, all the members or shareholders must be summoned or the
election will be void. The absence of a single member, not summoned by reason

of his supposed absence and the consequent impracticability of summoning liim,

will, it has been held, render the election void.^

4. Notice Must Be Given in Statutory Mode. Where the time or manner of

giving notice is prescribed by statute, by the charter, or by the by-laws of a cor-

poration, it is necessary, in order to the validity of the acts done at the meeting,

that the notice should be given as thus prescribed.*' For example the provisions

of a statute prescribing the time during which notice of a meeting must be given

cannot be dispensed with by a by-law.™ Where the statute prescribes what the

notice shall set forth, a compliance with this requirement is considered necessary

to the legality of any vote at the corporate meeting.^'

5. General Statement of Requisites of Notice. The requisites of the notice

may be. enumerated as follows : (1) It must be issued by one who has authority to

issue it.^^ (2) It must state the time of the meeting, unless there is a regular time

fixed in the charter or by-laws, of which every member is presumed to have notice.^^

Where the meeting is held upon a stated

day, appointed by the charter or a by-law, no
notice of the meeting is required, unless the

giving of a notice is prescribed. Morrill v.

Little Falls Mfg. Co., 53 Minn. 371, 55 N. W.
547, 21 L. R. A. 174; People f. Peck, 11

Wend. (N. Y.) 604, 27 Am. Dec. 104; Eex v.

Hill, 4 B. & C. 426, 6 D. & R. 593, 10 E. C. L.

644; Angell & A. Corp. § 488. So if a par-

ticular day in the year is appointed for the

transaction of business a notice of the par-

ticular business to be done is not required.

Sampson v. Bowdoinham Steam Mill Corp.,

36 Me. 78 ; People v. Batchelor, 22 N. Y. 128

;

Warner v. Mower, 11 Vt. 385; Angell & A.

Corp. § 488. Nor is it material in what man-
ner the stated meetings of the corporation

have been fixed; if they are in fact regularly

held on stated days that is sufficient. Atlan-

tic Mut. F. Ins. Co. V. Sanders, 36 N. H.

252
48. Loubat v. Le Roy, 15 Abb. N. Cas.

(N. Y.) 1, 65 How. Pr. (N. Y.) 138; Com.

V. Guardians of Poor, 6 Serg. & R. (Pa.) 469;

Rex V. Langhorn, 4 A. & E. 538, 6 N. & M.

203, 31 E. C. L. 243; Rex x. Hill, 4 B. & C.

441, 6 D. & R. 593, 10 E. C. L. 644; Rex v.

May, 5 Burr. 2681; Rex r. Grimes, 5 Burr.

2598; Rex v. Doncaster, 2 Burr. 738, 2 Ld.

Ken. 391; Rex v. Liverpool, 2 Burr. 723, 2

Ld. Ken. 424 ; Rex v. Theodorick, 8 East 543,

9 Rev. Rep. 494; Rex V. Shrewsbury, Cas. t.

Hardw. 147; Smyth v. Darley, 2 H. L. Cas.

789; Musgrove v. Nevinson, 2 Ld. Raym.
1358, 1 Str. 584; Kynaston v. Shrewsbury,

2 Str. 1051; Rex V. Faversham, 8 T. R. 352,

4 Rev. Rep. 691 (per Lord Kenyon with refer-

ence to point whether all must be notified in

case of special meetings ) . Compare People v.

Batchelor, 22 N. Y. 128. It was decided in

the house of lords, in 1849, that where cer-

tain acts of a corporation are to be performed

at a special meeting of the members of that

corporation, all the persons entitled to be

present thereat must be summoned, if they

are within a reasonable summoning distance;

and that the omission to summon any one en-

titled to be summoned renders the acts done

[IV. D, 3]

at such meeting in his absence invalid. Thus
the election of a treasurer for the county of

the city of Dublin was vested by statute

(49 Geo. Ill, c. 20) in the " Board of Magis-
trates of the County of said City," and was
directed to take place at the sessions court of
i,he city, by vote of the magistrates there
present. It was held by the lords that the
recorder of Dublin was a member of that
board, that he ought to have been summoned
to a meeting of the magistrates summoned
for that election, and that the omission to

summon him rendered the election which took
place in his absence invalid. Smyth v. Dar-
ley, 2 H. L. Cas. 789, holding further that a
finding in a special verdict that a person en-

titled to be present at a meeting of the cor-

porate body was not summoned, and that he
was at the time within summoning distance,

throws on the party supporting the validity

of the acts done at such meeting the onus of
showing sufficient cause for his not being
summoned.
That this is the modern doctrine, holding a

corporate election void where no sufficient no-

tice of the meeting has been served on a single

one of the shareholders, see Barthell v.

Hencke, 99 Wis. 660, 75 N. W. 952.

49. Shelby R. Co. v. Louisville, etc., R. Co.,

12 Bush (Ky.) 62; Hunt v. Norwich School

Dist. No. 20, 14 Vt. 300, 39 Am. Dee. 225.

Compare Cogswell v. Bullock, 13 Allen (Mass.)

90.

50. Charter Gas Engine Co. v. Charter, 47

111. App. 36.

51. Shelby R. Co. v. Louisville, etc., R. Co.,

12 Bush (Ky.) 62; Cogswell v. Bullock, 13

Allen (Mass.) 90 (holding that a meeting
called in any manner prescribed by the by-

laws is legal) ; Hunt v. Norwich School Dist.

No. 20, 14 Vt. 300, 39 Am. Dec. 225.

52. Bethany Cong. Soc. v. Sperry, 10 Conn.

200; Evans v. Osgood, 18 Me. 213; Stevens r.

Eden Meeting-House Soc, 12 Vt. 688; Angell

& A. Corp. § 491.

53. Atlantic Mut. P. Ins. Co. v. Sanders,

36 N. H. 252; People v. Batchelor, 22 N. Y.
128 ; Angell & A. Corp. § 488.
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(3) The place where the meeting is to be held, unless the place is settled and estab-

lished by the charter or by-laws.^ (4) The business to be transacted thereat.^

6. Who May Call Meeting. It is in general essential to the validity of acts

done at- a special or called meeting of a corporation that the call shall be made by
the person or persons appointed by the governing statute or by-law to call sucli

meetings ;
^ although under some conditions acts done at a meeting called by

unauthorized persons may be regarded as valid until called in question by the

state.^' Where the by-laws of an insurance company provided that a special

meeting should be called by the president, or in his absence by the secretary, on
application made to them in writing by ten members, this did not preclude the

,

directors from calling a special meeting without such application.^^ So where the
articles of association provide only that meetings of shareholders may be called

by the board of directors or any three shareholders, proceedings had at a meeting
called by the president and cashier do not bind the corporation unless all the

shareholders attend and assent.^' On the other hand if the by-laws provide that

meetings of the shareholders shall be called by the trustees, this excludes any
power in the president alone to call a meeting.®' The demand by a shareholder
upon the directors or trustees that a meeting for an election of trustees shall be
convened must be made on them when they are in session as a board ; a demand
upon each individual trustee separately is not sufficient." In respect of the offi-

cers who may call such a meeting, the principle which vindicates the action of

c^e/acto officers of corporations ^^ has been held to apply; so that if those who
hold under a previous election take measures for holding an election for the suc-

ceeding year their successors, chosen at such election, will be officers dejure.^
7. Time During Which Notice Must Be Given. If the time during which the

54. Angell & A. Corp. § 496.

55. Merritt v. Farriss, 22 111. 303; Samp-
son V. Bowdoinham Steam Mill Corp., 36 Me.
78; Little v. Merrill, 10 Pick. (Mass.) 543;
Hiint V. Norwich School Dist. No. 20, 14 Vt.
300, 39 Am. Dec. 225; Warner v. Mower, 11

Vt. 385. V

56. Bethany Cong. Soc. v. Sperry, 10 Conn.
200; Eeilly v. Oglebay, 25 W. Va. 36; Mat-
thews V. Columbia Nat. Bank, 79 Fed. 558.

In New Hampshire, where a corporation has
no officer by whom a new meeting can be
called, its powers are suspended or dormant
till it is reorganized under a new charter, or
by a meeting called under the statute, by a
justice of the peace. Goulding v. Clark, 34
N. H. 148.

57. Walworth v. Brackett, 98 Mass. 98. It

is not necessary, upon a collateral inquiry,
that the notice for the election should have
been given by the person named in the cer-

tificate of incorporation. Chamberlain v.

Painesville, etc., E. Co., 15 Ohio St. 225.
Whether call made by, or by direction of,

persons authorized.— According to one view
the call for an original meeting of corpo-
rators to elect directors need not be made by
a formal order of those authorized to make
the call, but it is sufficient if it be made by
their direction. Hardenburgh v. New Bruns-
wick Farmers', etc.. Bank, 3 N. J. Eq. 68. A
stricter view has resulted in the conclusion,
under a statute (W. Va. Code, c. 53, § 41)
that where the meeting is to be called by the
board of directors, or by any number of share-
holders holding together at least one tenth of
the capital stock, a call made by the secre-

tary, on the authority of shareholders holding
one tenth of the capital, is invalid, and all

proceedings thereunder illegal. Reilly v. Ogle-

bay, 25 W. Va. 36. A similar strictness has
prevailed in New Hampshire, in respect of a
call made under a statute by a justice of the
peace. The court hold that the statutory
power must be strictly complied with, and ac-

cordingly that the justice cannot make the
call unless on such a petition of proprietors
as is prescribed by the statute; and, proceed-

ing by analogy to the view that in such cases

the jurisdiction must affirmatively appear, it

is also held that the petition to the justice

must be shown to be signed by the requisite

number of proprietors. Goulding v. Clark, 34
N. H. 148. But as the act devolved upon the
justice is merely ministerial the fact that
he is a shareholder does not disable him from
issuing the warning for the meeting or even
from presiding thereat. Ashuelot R. Co. T.

Elliot, 57 N. H. 397. For analogies relating

to the " calling " and the " warning " of town
meetings in New England see Stone v. Hamil-
ton School Dist. No. 4, 8 Cush. (Mass.) 592;
Stoughton Third School Dist. v. Atherton, 12

Mete. (Mass.) 105.

58. Citizens' Mut. F. Ins. Co. v. Sortwell,

8 Allen (Mass.) 217.

59. Matthews v. Columbia Nat. Bank, 79
Fed. 558.

60. State v. Pettineli, 10 Nev. 141.

61. State V. Wright, 10 Nev. 167.

62. See infra, IX, B.
63. Smith v. Erb, 4 Gill (Md.) 437.

Many statutes have been enacted prescrib-

ing who may call meetings of the sharehold-

[IV, D, 7]
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notice must be given is not specified, in any statute or governing instrument, then
the implication of the law is that the length of time musr be reasonable.** But
where the governing statute, or a valid by-law, prescribes the time which shall

elapse between the giving of the notice and the meeting, the proceedings at the

meeting will be voidable unless the notice is given for the prescribed time ; nor
can a by-law reduce the time prescribed by the charter.*^

8. Certainty of Notice as to Time and Place. Where such a notice is required,

either by the terms of the governing statute or by the operation of the principle

just stated, unless it is explicitly given in respect of day, hour, and place, the
meeting cannot be legally held, unless the shareholders are all present and con-

senting, whether in person or by proxy
; and the fact that the by-laws fix the day

upon which such a meeting shall be held is not a sufficient notice of the time and
place.*^ On the other hand the mere fact that the meeting of the board of direc-

tors, at which the shareholders' meeting was summoned, was convened without
the proper notice is not a good ground of challenging the validity of the action

of the shareholders' meeting, provided it was otherwise regularly summoned.*^
9. Waiver of Formal Notice by Appearing at Meeting and Assenting to Pro-

ceedings. It should constantly be kept in mind tiiat no matter where the meet-

ing is hold or how defectively the members are notified the proceedings will Wnd
all who appear at the meeting and participate in it without dissent.** Bn- if a

single ipember, having the right to be present and vote, is not notified in the pre-

scribed manner, and is absent or refuses to consent to the proceedings held at the

meeting, its proceedings will be illegal and void, unless the charter or governing
statute otherwise provides.""

10. Ratification of Things Done at Meeting Informally Assembled. Acts done
at meetings which have been assembled without notice, at least when such acts

ers of corporations, of which examples will

be found in 1 Thompson Corp. § 705.

64. In ease of a meeting to consider the
question of a voluntary dissolution, if there

is no statute prescribing the period for which
the notice shall be given, a notice for the au-

thorized time prescribed for a corporate elec-

tion for any purpose will suffice. Titusville

Oil Exch. r. Witherop, 2 Pa. Super. Ct. 508,
39 Wkly. Notes Cas. (Pa.) 185.

65. tl. S. !. McKelden, MacArthur & M.
(D. C.) 162.

66. San Buenaventura Commercial ilin.,

etc., Co. V. Vassault, 50 Cal. 534; Brown v.

Electric Min. Maoh. Co., 22 Pittsb. Leg. J.

N. S. 343. Where a church canon prescribed

that notice of a meeting for the election of

vestrymen should be given during divine serv-

ice upon the Sunday previous thereto, a no-

tice given several hours before divine sei'vice

was insufficient, and the election was void.

Dahl r. P^ilache, 68 Cal. 248, 9 Pac. 94. That
an annual election on a movable day, such as

Pinxter Monday, is valid see People x. Runkle,

9 Johns. (X. Y.) 147.

67. Browne r. La Trinidad, 37 Ch. D. 1,

-"iT L. J. Ch. 292, 58 L. T. Rep. N. S. 137, 30
\Vkly. Rep. 289.

Statutory provisions as to the manner of

giving notice, with respect to length of time,

place of meeting, business to be transacted at

the meeting, etc., have been frequently en-

acted, and many examples of them will be
lound in 1 Thompson Corp. § 711.

68. Indiana.— Jones r. Milton, etc., Turn-
pike Co., 7 Ind. 547; Judah v. American Live
Stock Ins. Co., 4 Ind. 333.
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New York.— People v. Peck, 11 Wend.
604, 27 Am. Dec. 104.

North Carolina.— Benbow v. Cook, 115

N. C. 324, 20 S. E. 453, 44 Am. St. Rep.
454.

United States.— Handley v. Stutz, 139 U. S.

417, 11 S. Ct. 530, 35 L. ed. 227.

England.— Henderson v. Australasia Bank,
40 Ch. D. 170, 58 L. J. Ch. 197, 59 L. T. Rep.
X. S. 56, 37 Wkly. Rep. 332.

See 12 Cent. Dig. tit. " Corporations,"

§ 742.

69. People v. Batchelor, 22 N. Y. 128
(Denio, .J., dissenting) ; Rex r. May, 5 Burr.
2681; R(>x c. Gaborian, 11 East 77; Rex r.

Theodorick, 8 East 543, 9 Rev. Rep. 494;
Angell & A. Corp. 495.

Some of the statutes, it may be observed,

prescribe that the statutory notice may be
dispensed with by the unanimous consent in

writing of all the members.
Arlcansas.— Dig. Stat. (1884), § 963.

California.— Deering Code, pt. 4, § 317.

Minnesota.— Hev. Stat. (1881), § 4008.

Oregon.— Hill Laws, § 3226.

Wisconsin.— 'Rev. Stat. (1878), § 1761.

The vote of a corporation which affects the
liability of those of its members who are its

debtors cannot be regarded as having been
consented to by them if they were not pres-

ent at the meeting at which the vote was
passed, although they may have had the legal

notice of the meeting. American Bank v.

Baker, 4 Mete. (Mass.) 164.

This principle does not apply with the same
force to public or municipal corporations, at

least in New England, where the English
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relate to the mere business of the corporation, may become valid by a subsequent
ratification by the shareholders.™ As will be seen in a future subdivision/^ ratiii-

cations of informal or irregular corporate action often take place by the con-

current acquiescence, assent, or recognition of the validity of such acts, made by
the shareholders, without any record thereof. On a similar principle, it has been
held that where all shareholders of a corporation act together in its behalf,

although there is no regular meeting or formal vote, their action is substantially

corporate action.''^

11. Stating in Notice Business to Be Transacted at Meeting. If the meeting
is a special one, it seems that it is necessary that the notice should state the nature

of the business for the transaction of which the meeting is convened ; otherwise

the transaction of business not embraced in tiie notice will be void unless all the

members are present and consent thereto.''' And even in the case of stated

•annual meetings, where any unusual business is to be transacted, it is necessary

that notice should be given of that fact ; as for example the making of a

by-law, and this, although a custom may have existed in the corporation of trans-

acting other business at stated meetings.''^ But here again the extra business so

transacted is well done if all the shareholders appear at the meeting and consent

to it.^^ A charter provision tliat two weeks' notice shall be given of a speciiied

annual meeting for the election of directors does not make the transaction of

other business at such meeting unlawful, where a long-continued custom has existed

to perform other business at such meetings.''* If a particular day in the year is

appointed for the transaction of all business, a notice of the particular business to

be transacted is not required." There are holdings to the effect that where the
statutory provision in regard to annual meetings is general, such meetings are ex

vi termini for the transaction of all business incident to the corporate powers and
interests ;

""* and that the notice of a special meeting, when it is held for the trans-

action of ordinary business, need not state the object of the meeting ; " but that

where the meeting is called for the purpose of transacting business of special

importance, not within the general routine of corporate business, upon a day not

•expressly set apart for that particular transaction, unless the notice of the meeting
states the nature of such business, all acts done at the meeting will be illegal and
void.'"

•doctrine that notice may be waived by unani- 75. At least the business so transacted,
jnous consent is denied, and where thp trans- for example the authorization of a mortgage,
actions had at meetings not duly notified are will not be void, but voidable only. Camp-
void, although the meetings are attended by bell v. Argenta Gold, etc., Min. Co., 51 Fed. 1.

all the voters capable of attending. 1 Dillon 76. Montgomery County Mut. F. Ins. Co.

Mun. Corp. (4th cd.) § 265. ;. Farquhar, 86 Md. 668, 39 Atl. 527 [citing

70. Nelson v. Hubbard, 96 Ala. 238, 11 Sampson v. Bowdoinham Steam Mill Corp.,

So. 428, 17 L. E. A.' 375, meeting authorized 36 Me. 78; Atlantic Mut. F. Ins. Co. v. San-
the issue of corporate bonds secured by mort- ders, 36 N. H. 252; Warner i. Mower, 11 Vt.
^age on corporate property. 385; State v. Conklin, 34 Wis. 21].

71. See infra, XV, B, 7. 77. Sampson r. Bowdoinham Steam Mill
72. Woodbridge f. Pratt, etc., Co., 69 Conn. Corp., 36 Me. 78; People i: Batchelor, 22

304, 37 Atl. 688. N. Y. 128; Warner v. Mower, 11 Vt. 385.

73. People's Mut. Ins. Co. v. Westcott, 14 78. Sampson v. Bowdoinham Steam Mill
<Gray (Mass.) 440; St. Louis v. Withaus, 16 Corp., 36 Me. 78.

Mo. App. 247 [affirmed in 90 Mo. 646, 3 79. New Haven Sav. Bank v. Davis, 8
S. W. 395, municipal ordinance void if passed Conn. 191.

at a special meeting and having no reference 80. People's Mut. Ins. Co. v. Westcott, 14
io anything embraced in the message of the Gray (Mass.) 440; Rex v. Doneaster, 2 Burr,
mayor calling the meeting] ; Machell r. Nevin- 738, 2 Ld. Ken. 391; Rex v. Liverpool, 2
son, 2 Ld. Raym. 1355. Burr. 723, 2 Ld. Ken. 424; Rex v. Theodorick,

Certainty required in the notice of a meet- 8 East 543, 9 Rev. Rep. 494; Angell & A.
ing called to increase the capital stock see Corp. § 489; Potter Corp. § 323. Thus the
J'oues V. Concord, etc., R. Co., 67 N. H. 234, levying of an assessment upon the share-
30 Atl. 614, 68 Am. St. Rep. 650. holders was held to be an act of such im-

74. Montgomery County Mutual F. Ins. Co. portanee that it could not be done at a special
V. Farquhar, 86 Md. 668, 39 Atl. 527. corporate meeting, unless the shareholders

[IV, D, 11]
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12. When Personal Notice Is REauiRED. If no mode of giving notice is pre-
scribed by charter, statute, by-law, or other governing instrument, then personal
notice must be given to the shareholders ; otherwise the proceedings had at th&
meeting will not be binding.^'

13. How Many Times Notice Must Be Published. This is almost entirely th&
the subject of statutory regulation. Where the statute required that the share-
holders should meet on the secbnd Monday of January, of which meeting public
notice should be given " at least two weeks previously" by the secretary, it was-
held that the publication of one notice was sufdcient, if it was published two-
weeks previously.*^

were notified that such was the purpose of
the meeting. Atlantic De Laine Co. v. Ma-
son, 5 E. 1. 463. And the same was held
with respect to the meeting of a religious
corporation called for the election of oflBcers.

Smith v. Erb, 4 Gill (Md.) 437. A notice of
a second meeting, made conditional upon the
passage of certain resolutions to be proposed
to a prior meeting, has been held invalid, and
not made good by the fact that the share-
holders have acquired information aliunde
that such resolutions were passed at the iirst

meeting. Alexander v. Simpson, 43 Ch. D.
139, 59 L. J. Ch. 137, 61 L. T. Rep. N. S.

708, 1 Meg. 457, 38 Wkly. Rep. 161. A reso-

lution passed at a general meeting of share-
holders, under the English Joint-Stock Com-
panies Acts, has been held not invalidated by
the fact that the notice convening it did not
suggest any reason why the contract could
not be carried into effect without the sanc-
tion of a, general meeting. Grant v. United
Kingdom Switchback Railways Co., 40 Ch. D.
135, 58 L. J. Ch. 211, 60 L. T. Rep. N. S.

625, 1 Meg. 117, 37 Wkly. Rep. 312. Notice
of an annual meeting to act on the report
of the directors, choose a new board for the
ensuing year, and transact any other busi-
ness that may be brought before it, will not
authorize a vote to increase the capital stock,
under a statute permitting such an increase

to be made " at any meeting called for the
purpose." Jones v. Concord, etc., R. Co., 67
N. H. 119, 38 Atl. 120. Under Cal. Civ. Code,

§ 320, a mortgage authorized at a meeting,
the notice for which does not specify the na-
ture of the business to be transacted, is valid.

Granger v. Original Empire Mill, etc., Co.,

59 Cal. 678. Although directors may have
been elected at a meeting, the notice of which
did not specify the business to be transacted,

yet the corporation cannot set up that fact

as against its creditors, so as to repudiate
obligations into which such directors have
entered for it. Sampson v. Bowdoinham
Steam Mill Corp., 36 Me. 78. A meeting of

a mutual fire-insurance company, called " for

the purpose of making such alterations in

the by-laws of said company as may be
deemed necessary, and for the transaction of

such other business as may come before
them," cannot, after voting to increase the
number of directors (which is not limited by
the by-laws), elect the additional directors;

and an assessment or call made at a meeting
of the board of directors, at which only the

additional directors so chosen are present, is

[IV, D, 12]

void. People's Mut. Ins. Co. v. Westcott, 14
Gray (Mass.) 440.

Not a badge of fraud for the secretary to
omit to include a resolution in a communica-
tion to a shareholder who was represented by-

proxy at the meeting. Thames v. Central
City Ins. Co., 49 Ala. 577, notice of the proxy
being notice to his principal.

What notice to the shareholders of a con-
solidated corporation is aot indefinite and.
uncertain, in case of a meeting called to con-
sider a proposition to create a bonded indebt-
edness, to retire the existing one, and t»
increase the bonded indebtedness, although
there was no existing bonded indebtedness,
except that of the constituent corporations.
Market St. R. Co. i\ Hellman, 109 CaL
571, 42 Pac. 225. A notice of meeting,,

stating the general character of the busi-
ness to be transacted, and that a copy of

the proposed new articles may be inspected
at the office of the solicitors of the company,
is suflicient notice to shareholders of a pro-
posal to alter the articles of association of
the corporation. Young r. South African,
etc.. Exploration, etc.. Syndicate, [1896] 2.

Ch. 268, 65 L. J. Ch. 698, . 74 L. T. Rep.
N. S. 527, 44 Wkly. Rep. 509.

81. New Haven Sav. Bank v. Davis, 8 Conn..

191; Stow V. Wyse, 7 Conn. 214, 18 Am. Dec.
99; Wiggin v. First Freewill Baptist Churchy
8 Mete. (Mass.) 301; Lockwood v. Mechan-
ics Nat. Bank, 9 R. I. 308, 11 Am. Rep. 253;
Stevens v. Eden Meeting House Soc, 12 Vt..

688.

Where the meeting is of the board of trus-
tees or directors, in the absence of any pro-
vision in the charter or by-laws prescribing
the kind of notice which shall be given, each
member of the board must have personal no-
tice.

California.— Harding v. Vandewater, 40-

Cal. 77.

Massachusetts.— Wiggin i\ First Freewill.

Baptist Church, 8 Mete. 301.

New Jersey.—State v. Ferguson, 31 N. J. L^
107.

New York.— People v. Batchelor, 22 N. Y.
128.

England.— Rex v. Doncaster, 2 Burr. 738,
2 Ld. Ken. 391; Rex v. Liverpool, 2 Burr.
723, 2 Ld. Ken. 424; Rex v. Theodorick, a
East 543, 9 Rev. Rep. 494.

See 12 Cent. Dig. tit. "Corporations,""

§§ 1298, 1299.

82. Weckerly v. Fell, etc., R. Co., 8 Pa.
Dist. 89, 22 Fa. Co. Ct. 209.
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E. The Quorum— l. Where Body Is Composed of Indefinite Number— a. What
Constitutes. The rule of the common law seems to be that where a body is com-
posed of an indefinite number of persons a quorum, for the purposes of elections

ancl voting upon other questions which require the sanction of the members,,

consists of those who assemble at any meeting regularly called and warned,

although such number may be a minority of the whole ; in which case a majority
of those who assemble may elect, unless there is a different rule establislied by
statute or by a valid by-law.^'' Except where the rule of voting is by shares, this

rule of the common law is applicable to joint-stock corporations ; because,

although the number of shares is definite, yet the number of persons who hold
those shares is constantly varying.^ Under a strict observance of this rule such
of the shareholders as actually assemble at a properly convened meeting, althougli

a minority of the whole number and representing only a minority of tlie stocky

even if but one is present, constitute a quorum for the transaction of business^

unless it is otherwise provided in the charter or by-laws.'^

b. Majority of This Quorum Necessary to Elect. It must be kept in mind
that the doctrine of tlie preceding paragraph is inflexible, except where a differ-

ent rule is established by statute or by-law, that a majority of this quorum is

necessary to elect, and that a mere plurality does not elect.^'

2. Where Body Is Composed of Definite Number. In all cases where an act is

to be done by a corporate body, and the number is definite, it has been held that

a majority of the whole number is necessary to constitute a legal meeting; and
that if the actual number is reduced from any cause, the number necessary to

constitute a quorum remains the same ; but that at a legal meeting a majority of

those present may act.^' If the meeting is duly assembled and there is a quorum,,

83. Minnesota.— Everett v. Smith, 22
Minn. 53.

Missouri.— Columbia Bottom I^evee Co. v.

Meier, 39 Mo. 53.

T^eio York.— Field v. Field, 9 Wend. 394.

Pennsylvania.— Craig r. Pittsburgh First

Presb. Church, 88 Pa. St. 42, 32 Am. Rep.
417.

United States.— Brown v. Pacific Mail
Steamship Co., 4 Fed. Cas. No. 2,025, 5

Blatehf. 525.

See 12 Cent. Dig. tit. " Corporations,''

§ 744.

This is the rule applied to meetings of re-

ligious societies.— Madison Ave. Baptist
Church V. Oliver St. Baptist Church, 5 Rob.
(N. Y.) 649; Craig v. Pittsburgh First Presb.

Church, 88 Pa. St. 42, 32 Am. Rep. 417.

84. Morrill v. Little Falls Mfg. Co., 53
Minn. 371, 55 N. W. 547, 21 L. R. A. 174;
Columbia Bottom Levee Co. r. Meier, 39

Mo. 53 ; Brown v. Pacific Mail Steamship
Co., 4 Fed. Cas. No. 2,025, 5 Blatehf. 525.

That, in America, except where otherwise

provided, the voting unit is a single share
see infra, IV, F, 1.

85. Morrill v. Little Falls Mfg. Co., 53

Minn. 371, 55 N. W. 547, 21 L. R. A. 174.

And there are general expressions to the ef-

fect that the acts of a majority in a corpora-

tion bind the whole (see Mowrey v. Indian-
apolis, etc., R. Co., 17 Fed. Cas. No. 9,891, 4
Biss. 78), expressions which must be quali-

fied by the statement that this rule is not ap-

plicable to those acts which work constituent

changes in the constitution or purposes of

the corporation, and which, in the absence of

valid statutes otherwise providing, require
the unanimous consent of the shareholders of

the corporation.

86. State v. Wilmington City Council, 3

Harr. (Del.) 294. Hence, although illegal

votes may have been cast and legal votes re-

jected, yet if notwithstanding this a major-
ity of legal votes still appear for those who
are returned as elected their election is valid.

McNeely v. Woodruff, 13 N. J. L. 352. Hence
where the governing by-law provides that no
business shall be transacted at any meeting
of the shareholders unless a majority of the
stock is represented, and the stock consists

of four hundred shares, and a board of di-

rectors is elected at a meeting where only
one hundred and thirty-eight shares are rep-

resented, the election is void, and they aro
not even directors de facto. Ellsworth Woolen
Mfg. Co. V. Faunce, 79 Me. 440, 10 Atl. 250.

There is a seemingly untenable decision to the
effect that an election of directors by those
holding less than one half of the shares,

brought about by the exclusion from voting
of the shareholders by an injunction issued

by a competent court, is legal. Brown v. Pa-
cific Mail Steamship Co., 4 Fed. Cas. No.
2,025, 5 Blatehf. 525.

87. Massachusetts.— Sargent v. Webster,
13 Mete. 497, 46 Am. Dec. 743.

Michigan.— Cahill v. Kalamazoo Mut. Ins.

Co., 2 Dougl. 124, 43 Am. Dec. 457.

Missouri.— Foster v. Mullanphy Planing-
Mill Co., 92 Mo. 79, 4 S. W. 260; Columbia
Bottom Levee Co. v. Meier, 39 Mo. 53.

New York.— Note to Ex p. Willcocks, T
Cow. 402, 410, 17 Am. Dec. 525.

[IV, E, 2]
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shareholders who do not vote when they might are bound by the result.^ Even
where, after an election has been commenced, a majority of those assembled pro-
test that there is no vacancy, but do not cast their votes for some other candidate,
a majority of the votes of tliose assembled, cast for a candidate put in nomina-
tion, elects him, provided there is a vacancy.'' If the membership is divided
into separate integral parts or classes, then a majority of the members of each
class is necessary.*'

3. Statutory Provisions as to What Shall Constitute. Numerous statutes gov-
erning this subject have been enacted which vary in their provisions as to what
shall constitute a quorum, from those who attend by person or by proxy to two
thirds of all the shares ; and which vary, with respect to the proportion of the
quorum necessary to elect directors and to carry this or that measure, from a
mere plurality to two thirds of the shares.''

Rhode Island,— Lockwood v. Mechanics
Nat. Bank, 9 R. I. 308, 11 Am. Eep. 253.

England.— Rex v. Miller, 6 T. R. 268, 3
Rev. Rep. 172; Rex v. Bellringer, 4 T. R.
810.

88. State v. Chute, 34 Minn. 135, 24 N. W.
353. In such a case the consent of the mi-
nority of the quorum is taken to be included
in the consent of the majority. Reg. v. Ips-
wich, Holt 443, 2 Ld. Raym. 1232, 2 Salk.
434. See also for the doctrine of the ancient
common law as applicable to municipal cor-
porations Cotton V. Davies, 1 Str. 53.

89. Oldknow o. Wainwright, 2 Burr. 1017,
1 W. Bl. 229.

90. State University v. Williams, 9 Gill

& J. (Md.) 365, 31 Am. Dec. 72.

Invalidity of corporate act requiring a
stated majority where one member, necessary
to make the majority, quits the meeting be-

fore the act is passed see Ex p. Rogers, 7

Cow. (N. Y.) 526. A holding, applicable to

a charitable corporation, which rejects the
vote in a proceeding to ratify an invalid elec-

tion of directors, where the member whose
title is in controversy is necessary to con-

stitute a quorum in the ratifying board.
People V. New York Infant Asylum, 7 N. Y.
St. 277, a doctrine which it is believed can-
not apply to joint-stock corporations.

91. Many of these statutes are set out in

1 Thompson Corp. § 727.

That acts done at a corporate meeting at
which a minority only of the shares is repre-

sented are void in such a sense that they can-
not be ratified by the subsequent assent of the
holders of a majority of the shares, if this

assent be given elsewhere than at a meeting
of the shareholders duly convened, see Peirce
V. New Orleans Bldg. Co., 9 La. 397, 29 Am.
Dec. 448.

Three fourths normal amount of issued
shares.— Construction of the provision of ar-

ticles of association of an English company,
providing that the quorum shall be members
holding or representing by proxy three fourths
of the normal amount of the issued shares of

the class, although other articles provide that
the quorum for a general meeting shall be
the holders of one tenth of the issued cap-

ital of the company, with the conclusion
that the three fourths required by the former
clause is necessary, etc. Hemans v. Hotch-
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kiss Ordnance Co., [1899] 1 Ch. 115, 68 L. J.

Ch. 99, 79 L. T. Rep. N. S. 681, 6 Manson 52,

47 Wkly. Rep. 276.

Majority of stock.— Construction of a cor-

porate by-law providing that a majority of

the stock, present in person or by proxy, at
any meeting of the shareholders, shall con-
stitute u. quorum, with the conclusion that
this requires a majority of the stock. Mat-
ter of Rapid Transit Ferry Co., 19 Misc.
(N. Y.) 409, 43 N. Y. Suppl. 538 [affirmed
in part and reversed in part in 15 N. Y. App.
Div. 530, 44 N. Y. Suppl. 539, where the
conclusion was reached that in view of the
statutes of New York the by-law should not
be held to apply to a meeting of the share-
holders for the election of directors].

Majority in interest.— That a majority in

interest, and not necessarily a majority in

number, is required to amend a by-law at a
special meeting, under a charter which re-

quires the vote of a "majority of the share-
holders," and which also provides that the
New Jersey Corporation Act of 1896 shall

apply, etc., and that a majority in interest

may constitute a quorum although not a ma-
jority in number, under the same charter pro-

vision, when read in connection with another
charter provision of the New Jersey Corpora-
tion Act of 1891, § 21, see Weinburgh t\

Union Street Railway Advertising Co., 55
N. J. Eq. 640, 37 Atl. 1026. That "two
thirds of the shareholders " in a statute
means the holders of two thirds of the stock
see State v. Horan, 22 Wash. 197, 60 Pac.
135. That a provision in the by-laws of a
corporation that its " constitution " may be

altered or amended by a two-thirds vote of

the association at any annual meeting will

not prevent the amendment of the by-laws by
a majoritv vote see Scanlan r. Snow, 2 App.
Cas. (D. C.) 137, 22 Wash. L. Rep. 62.

The phrase "holding at least one third of

the shares of stock," in a. by-law of a corpo-

ration requiring that to constitute a quorum
there must be present at all legal meetings
one third of the shareholders holding one
third of the shares, refers to the stock issued

and not to the stock authorized, especially

where less than one third of the .stock au-

thorized has been issued. Castner v. Twitch-
ell-Champlin Co., 91 Me. 524, 40 Atl. 558
[citing Greenpoint Sugar Co. v. Whitin, 60
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F. Right to Vote at Corporate Elections— l. Voting Unit Is Single Share.

In the abseuce of constitutional provisions or statutes designed to afford a repre-

sentation in the board of directors of minority shareholders,'^ and with other

possible statutory exceptions, the single share is the voting unit in joint-stock

corporations.'^ Where a charter is granted to certain persons, " their associates,

successors, and assigns," the grantees can legally elect directors without having
made any associates, successors, or assigns.'*

2. Statutes Changing Ruli? and Limiting Number of Votes Cast b.y Single

Shareholder. Statutes have been enacted changing this rule and limiting the

number of votes which can be cast by a single sliareholder, the end in view being
the protection of minority shareholders ; as for example a statute which provides

that no shareholder shall be entitled to cast more than one fourth of the votes at

any election of directors. Such a statute will be rigorously upheld, and will not
be allowed to be defeated or evaded by the device of a shareholder making nomi-
nal transfers of his shares to dummies and having them vote in his interest.''

3. Right to Vote Rests in Those Registered as Shareholders on Books of Cor-

poration— a. Rule Stated. In the absence of statutes or valid by-laws changing
the rule, the right to vote ordinarily rests in those in whose names the shares

stand registered on the corporate books, although in point of fact they may have
transferred them by a blank power of attorney to some other party who has not
seen fit to execute the power and to have himself registered as a shareholder for

the purpose of exercising the voting power attached to the shares.'* In other

N. Y. 328, and overruling Ellsworth Woolen
Mfg. Co. r. Faunce, 79 Me. 440, 10 Atl. 250].

92, As to which see Procter Coal Co. V-

Finley, 98 Ky. 405, 33 S. W. 188, 17 Ky.
L. Rep. 950; Tomlin v. Farmers', etc., Bank,
52 Mo. App. 430; Wright v. Com., 109 Pa.
St. 560, 1 Atl. 794; Dick v. Lehigh Valley E.
Co., 4 Pa. Dist. 56.

93. See injra, IV, F, 4, and notes.

By-law authorizing vote for each share
valid.— That a by-law providing that at a
shareholders' meeting each shareholder shall

cast a vote for each share of stock owned by
him is valid under Ky. Const. § 207, provid-
ing for the cumulative system of voting at

the elections of directors, see Procter Coal
Co. V. Finley, '98 Ky. 405, 33 S. W. 188, 17

Ky. L. Rep. 950, holding that such a by-law
authorizes that manner of voting for the
chairman of the meeting, as well as in the
election of <iirectors, and that the fact that
the chairman has, at all previous meetings
of the company, been chosen by consent and
by a viva voce vote, does not affect the right.

If the corporation has no power to issue

shares of stock, then persons elected as its

trustees by the votes of stock which it has
assumed to issue have no title to the oilice,

although the governing statute provides for
a board of trustees, to " be elected at such
til. es and in such manner as the said com-
pany shall by its rules and regulations di-

rect," and although the company, acting in
the assumed execution of the power so
granted, established the mode of electing by a
stock vote. Cooke v. Marshall, 196 Pa. St.

200, 46 Atl. 447 [affirming 191 Pa. St. 315,
43 Atl. 314, 44 Wkly. Notes Cas. (Pa.)
159].

Members of a reorganization committee, to
whom, under the plan of reorganization, stock

of the corporation was issued to be held by
them for Ave years, unless in their judgment
its distribution among the bondholders was
sooner warranted, do not lose their power to

vote upon it by selling their individual stock.

Haines v. Kinderhook, etc., R. Co., 33 N. Y.
App. Div. 154, 53 N. Y. Suppl. 368 [affirming
23 Misc. (N. Y.) 605, 52 N. Y. Suppl. 1061].

94. Hughes v. Parker, 19 N. H. 181. That
a statute providing that in every library as-

sociation every shareholder shall have at least

one vote for each share of stock held by him
became the law of a particular library asso-

ciation on being assented to by every share-

holder therein, notwithstanding a provision
in the special charter of the association which
limited the voting ^ower of shares held in

blocks exceeding five by single owners, see

Rankin v. Newark Library Assoc, 64 N. J. L.

265, 45 Atl. 622.

95. Mack v. De Bardeleben Coal, etc., Co.,

90 Ala. 396, 8 So. 150, 9 L. R. A. 650.~

Such regulation reasonable.—A regulation
of an agricultural and mechanical association,

providing that shareholders should have one
vote for each share held by them up to ten
shares, and fixing the proportion which their

votes should bear to their shares above that
number, has been held reasonable, when uni-

form in its operation, and binding on all

the shareholders. Com. v. Detwiller, 131 Pa.

St. 614, 18 Atl. 990, 25 Wkly. Notes Cas.

(Pa.) 329, 7 L. R. A. 357.

96. California.— People v. Robinson, 64
Cal. 373, 1 Pac. 156.

Connecticut.— State v. Ferris, 42 Conn. 560.

Minnesota.— Morrill r. Little Falls Mfg.
Co., 53 Minn. 371, 55 N. W. 547, 21 L. R. A.
174.

Nevada.— State v. Pettineli, 10 Nev. 141.

Neip Yor/c— Matter of Glen Salt Co., 17

[IV, F, 3, a]
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words the right to vote follows the legal title to the shares, and this is especially
true where the charter, governing statute, or a vaUd by-law provides that the
shares shall be transferred only on the books of the corporation, in which case an
unregistered transferee has only an equitable title, the legal title remaining in tha
transferrer ; and the right to vote follows the legal title.'' The right to vote his.

shares at corporate elections is an incident of the ownership of the shares ; it

inheres in the legal holder of them under the principles of the common law, and
is in the nature of property.'^

b. Right as Between Pledger and Pledgee of Shares. Keeping in mind the
principle of the preceding paragraph, that, as between the corporation and the
person claiming the right to vote, the right follows the legal title to the shares,

then the question whether a pledge of the shares will carry with it the legal title

to vote in respect of them depends upon whether the contract of pledge was of
such a nature as to transfer the legal title to the pledgee. If it gives him tlia

right to have the shares registered in his name on the books of the corporation,,

and if he exercises this right, then the right to vote with respect to them will

become vested in him.^ The pledger and the pledgee may arrange by contract,

between themselves which shall possess the voting power,' but they cannot so

arrange where the arrangement proceeds in face of the governing statute.^ The

N. Y. App. Div. 234, 45 N. Y. Suppl. 568
[affirmed in 153 N. Y. 688, 48 N. E. 1104].
Rhode Island.— Hoppin v. Biiffum, 9 K. I.

513, 11 Am. Rep. 291.

Compare People v. Devin, 17 111. 84, where
a different rule was applied.

See 12 Cent. Dig. tit. " Corporations," § 754.

Transfer of shares on corporate books ten
days before the meeting for the election is

essential to the right of the transferee to

vote under New York statutes; and this is

so although the transfer may have been sent

to the corporation in a, registered letter which
was received in the post-oflBce in time, but
not withdrawn in time by the corporation, be-

cause its officials did not know that it had
been received by the postmaster. Matter of

Glen Salt Co., 17 N. Y. App. Div. 234, 45

N. Y. Suppl. 568 [affirmed in 153 N. Y. 688,

48 N. E. 1104].
The directors may properly adopt a new

stock-book for the purpose of enabling hold-

ers of stock to have certificates transferred,

when an election is imminent and a transfer

is necessary to enable holders of stock to vote,

and the original stock is inaccessible by rea-

son of the absence of the custodian of it.

In re Argus Co., 138 N. Y. 557, 34 N. E. 388,

53 N. Y. St. 270.

97. Miller p. Murray, 17 Colo. 408, 30 Pac.

46; Com. v. Dalzell, 152 Pa. St. 217, 25 Atl.

535, 34 Am. St. Rep. 640 [reversing 1 Pa.

Dist. 667, 23 Pittsb. Leg. J. N. S. 69].

98. Com. V. Dalzell, 152 Pa. St. 217, 25
Atl. 535, 31 Wkly. Notes Cas. (Pa.) 301, 34
Am. St. Pep. 640 [reversing 1 Pa. Dist. 657,

23 Pittsb. Leg. J. N. S. 69].

99. State v. Smith, 15 Oreg. 98, 14 Pac.

814, 15 Pac. 137, 386.
1. Ervin v. Philadelphia, etc., R. Co., 7

R. & Corp. L. J. 87.

2. It has been held that where the right to

'

vote at corporate elections is, by the gov-

erning statute, vested in the shareholders,

one to whom shares of the corporate stock

[IV, F. 3, a]

have been transferred in trust, under a con-
tract of pledge for a third person who has.

advanced money to the corporation, cannot
vote at corporate elections for directors in
respect of the shares so held in pledge, al-

though it is provided in the contract of pledg&
that he shall have the right so to do. The
reason is plain; the governing statute having-
prescribed who shall vote at corporate elec-

tions, it is not competent for the corporation
to make a different rule, otherwise a corpora-
tion could make for itself a new charter or
recreate itself. Brewster v. Hartley, 37 Cal.

15, 99 Am. Dec. 237. This case is cited in

Griswold v. Seligman, 72 Mo. 110, to the-

point that a corporation cannot be its own
shareholder; but in respect of the conclusion
which the supreme court of Missouri de-

duced from this principle, that the pledgee
is a shareholder and liable to creditors aa
such, the California decision cannot be quoted
as authority. Again it has been held that
where stock is held, under a written contract
with the corporation, as security for ad-

vances made by the holders of it to the cor-

poration, it is not competent to show by parol
evidence that there was a verbal understand-
ing that the holders of it were to have the
privilege of voting in respect of the stock.

Griswold v. Seligman, 72 Mo. 110. Compare
Union Sav. Assoc, v. Seligman, 92 Mo.
635, 15 S. W. 630, 1 Am. St. Rep. 776;
Erskine v. Loewenstein, 82 Mo. 301; Bray v.

Seligman, 75 Mo. 31; Fisher v. Seligman, 75
Mo. 13. It has been held that where the legal

title, and with it the right to vote, is in the
pledger, and the shares stard on the books
in the name of the pledgee, the pledger has a
remedy in equity against the pledgee to com-
pel him to retransfer the shares or else to

give him a proxy to vote in respect of them.
Vowell V. Thompson, 28 Fed. Cas. No. 17,023,

3 Cranch C. C. 428.

Where the pledgee has been registered on
the corporate books as holding the shares the
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conclusion then is that, in the absence of a contrary rule in the governing statute

or by-laws authorized thereby, the pledger of shares which have been hypothe-
«ated is entitled to vote, unless the pledgee has been made a shareholder as

"between himself and the corporation, by having the shares transferred to him on
the corporate books.' And it has been held without qualification, tliat in a clear

-case of hypothecation the pledger may vote. The possession may continue with
him, consistently with the nature of the contract, and the stock remains in his

name. Till enforced, and the title made absolute in the jjledgee, and the name
changed on the books, he should be received to vote. It is a question between
him and the pledgee, with which the corporation has nothing to do.^ On the

other hand, if the stock has been transferred on the books of the corporation to

one to whom it has been delivered under a contract of pledge, he is prima facie
«ntitled to vote in respect of the shares, and after he has voted the corporate

«lection will not be set aside because of his having voted, although his vote has

determined the result. The corporation is not bound to inquire into the circum-

stances under which he holds as trustee, but if those circumstances are such that

the pledger has a right to a retransfer, he may enforce that right in equity.^ The
general rule is that the right to vote remains in the pledger or mortgagor until

the pledge or mortgage has been foreclosed ; and while, as elsewhere seen,* the

inspectors of the election cannot inquire into the equities upon which the shares

^re held, or look behind what appears on the face of the transfer-books, yet the

courts can ; and if it appears to them that a pledgee of corporate stock has, with-

•out authority from the pledgor, caused it to be registered on the company's books
in his name as trustee, they will restrain him from voting thereon.'^ Nor need
the pledger, in order to maintain an action to restrain such voting, show that his

rights would thereby be injuriously aflEected.^

e. Ownership of Shares Must Be Bona Fide. But this right to vote is neces-

sarily predicated upon the hona fide ownership of shares ; and under a statute

affirming this principle,^ a dummy to whom a block of shares has been issued by
the secretary of a corporation to be voted at an election is not entitled to vote in

lespect of tiiem, since he is neither a ionafide shareholder nor the representative

of one.'"

Tight to vote vests in him unless it is re- Kep. 291. See also Vowell v. Thompson, 28

served to the pledger in the contract of Fed. Cas. No. 17,023, 3 Cranch C. C. 428. To
pledge. Com. v. Dalzell, 152 Pa. St. 217, 25 illustrate: M, the pledgee of stock which
Atl. 535, 31 Wkly. Notes Cas. (Pa.) 301, 34 stood on the books as " M, Trustee," had re-

Am. St. Eep. 640 [reversing 11 Pa. Dist. 657, peatedly voted in respect of the shares with-

23 Pittsb. Leg. J. N. S. 69]. out objection, and voted them at an election

That the right to vote vests in the holder of directors under such circumstances that

of the legal title to the shares, notwithstand- his vote determined the result. In quo war-

ing a contract for the sale thereof, condi- rantp against the officers declared elected, it

tioned upon the transfer of the stock upon was held, ( 1 ) that M was entitled to vote, in

"the books of the corporation, which condition the absence of any claim by the pledgers to

lias neither been performed nor waived, see do so; (2) that after the election it was too

In re Argus Co., 138 N. Y. 557, 34 N. E. late for the pledgers to ask the court to

388, 53 N. Y. St. 270. disturb the result. Hoppin v. Buffum, 9 R. I.

8. Seholfield r. Union Bank, 21 Fed. Cas. 513, 11 Am. Eep. 291. The case might better

Ivo. 12,475, 2 Cranch C. C. 115. have been put upon the naked ground that

4. Ex p. Willcocks, 7 Cow. (N. Y.) 402, 17 those in whose name the stock is registered

Am. Dec. 525. This case has been cited in are the only ones entitled to vote, and that if

subsequent cases, to the principle that a cor- the register is not correct it should be recti-

poration has no concern with private agree- fied prior to the election. Compare State v.

Mients between holders of its stock and third Lehre, 7 Eich. 'S. C. ) 234.

persons. In re Mohawk, etc., R. Co., 19 Wend. 6. See infra, IV, G, 2, a.

(N. Y.) 135; In re Long Island E. Co., 19 7. McHenry t). Jewett, 26 Hun (N. Y.) 453.

"Wend. (N. Y.) 37, 32 Am. Dec. 429.. It has 8. MeHenry i). Jewett, 26 Hun (N. Y.) 453.

also been cited to the principle that the Compare State v. Smith, 15 Oreg. 98, 14 Pac.
pledger of hypothecated stock may vote 814, 15 Pac. 137, 386.

thereon. New York, etc., R. Co. v. Schuyler, 9. Cal. Code Civ. Proc. § 312.

58 Barb. (N. Y.) 534, per Ingraham, J. 10. Smith v. San Francisco, etc., E. Co.,

5. Hoppin r. Buffum, 9 E. I. 513, 11 Am. 115 Cal. 584, 47 Pac. 582, 56 Am. St. Eep.

[IV. F, 3,.e]
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d. Motive Governing Shareholder in Voting Not Subject to Judicial Inquiry.

On the principle that a man ]ias the right to do as he pleases with his own prop-

erty, th^ motive which governs a shareholder in voting is not ordinarily a subject

of judicial inquiry." The fact that he may have a personal interest separate

from that of the other shareholders, which he is endeavoring to subserve, does
not deprive him of this right.''' He does not lose the right to vote on a propo-

sition to discontinue an action commenced by the corporation, although he is

adversely interested to the corporation by reason of being a defendant in the

action,'* or because the shares in respect of which he claims the right to vote were
sold to him in violation of an agreement, of which he had notice, between the seller

and other shareholders." Limitations of this principle exist in cases where one cor-

poration purchases the shares of another for the purpose of absorbing that other.'*

4. Right of Executors and Administrators to Vote. Executors and adminis-

trators have the -right to vote with respect to stock standing on the corporate

books in the name of the testator on exhibiting an exemplified copy of their let-

ters testamentary or of administration ; and this without any formal transfer of

the shares on the books of the corporation to them." If the legal title to the

shares has been vested, under a will, in three executors, they can only vote as

joint owners ; and if they cannot agree as to the manner in which the shares

shall be voted, they cannot vote with respect to them at all ; and this although a

codicil of the will provided that the shares should be voted as one of the execu-

tors should direct, and that the other executors should give him their proxies,

where no proxy had in fact been given, and no legal proceedings had been begun
to compel the giving of one."

5. Right of Surviving Partners to Vote. A surviving partner has the right,

while the partnership business remains unsettled, to vote upon corporate stock

standing in the name of the firm, or which, although standing in the name of the

deceased partnei-, is shown actually to be firm property."

6. Right op Trustees to Vote. In like manner one is entitled to vote in

respect of stock standing in his name as the trustee of others;" and,for equally

good reasons where thetrust is not disclosed on the company's books.^

7. Right to Vote With Respect to Stock Standing in Name of Person With Addi-

tion OF " Cashier," Etc. Stock standing on the corporate books in the name of a

person with the addition of " cashier " subjoined, cannot be voted on a proxy

given by his successor in office.*'

119, 35 L. R. A. 309; Stewart v. Mahoney he has used such power for his own interest,

Min. Co., 54 Cal. 149. Com.pare Mack v. De where his conduct is not such as will warrant

Bardeleben Coal, etc., Co., 90 Ala. 396, 8 So. his dismissal from the trust. Lafferty's- Es

150, 9 L. R. A. 650. tate, 2 Pa. Dist. 215.

11. Moses V. Scott, 84 Ala. 608, 4 So. 742. 16. Market St. R. Co. c. Hellman, 109 Cal.

See in affirmation of this principle Lewisohn 571, 42 Pac. 225 (holding that they may so

V. Anaconda Copper Min. Co., 26 Misc. vote on the question of consolidation) ; In re

('.. Y.) 613, 56 N. Y. Suppl. 807, refusing Cape May, etc., Nav. Co., 51 N. J. L. 78, 16

to enjoin a majority of the shareholders of a Atl. 191; In re North Shore Staten Island

Montana corporation, at the instance of a. Ferry Co., 63 Barb. (N. Y.) 556.

minority, from voting to accept an offer for 17. Tunis r. Hestonville, etc.. Pass. R. Co.,

the purchase of mining claims owned by the 149 Pa. St. 70, 24 Atl. 88, 15 L. R. A. 665

company. [affirming 1 Pa. Dist. 135]. That the pro-

12. Bjorngaard v. Goodhue County Bank, vision of the codicil that the other executors

49 Minn. 483, 52 N. W. 48. should give such a proxy deprives them of

13. Socerro Mountain Min. Co. V. Preston, any discretion as to the manner in which the

17 Misc. (N. Y.) 220, 40 N. Y. Suppl. 1040. stock shall be voted, and leaves them no
14. In re Argus Co., 138 N. Y. 557, 34 N. E. ground for refusing the proxy, see LaflFerty'a

388, 53 N. Y. St. 270. Estate, 2 Pa. Dist. 215.

15. See for instance Memphis, etc., R. Co. 18. People v. Hill, 16 Cal. 113.

V. Woods, 88 Ala. 630, 7 So. 108, 16 Am. St. 19. In re Barker, 6 Wend. (N. Y.) 509.

Rep. 81, 7 L. R. A. 605. It has been held 20. Wilson v. Central Bridge, 9 R. I.

that power given to one of three executors to 590.

control the voting of corporate stock belong- 21. In re Mohawk, etc., R. C, 19 Wend,
ing to the estate cannot be abridged because (N. Y.) 135.

[IV, F, 3, d]
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8. Right to Vote With Respect to Shares Held by Joint Owners. Where
stock in a corporation is owned by two persons jointly, and tliey disagi-ee as to

the vote to be cast upon the shares at an election for trustees, the vote of one of

them upon such stock may be rejected.^

9. Right of Assignee in Bankruptcy to Vote in Respect of Shares Held by

Bankrupt. An assignment in bankruptcy does not necessarily take away the right

of the bankrupt to vote in respect of shares still standing in liis name ; and where
the bankrupt and the assignee vote in respect of such shares, the othei" sharehold-

ers have no interest in the question whether the strict right to vote is in the bank-

rupt or in the assignee, such as will enable them to object thereto.^

10. Right of Corporation to Vote — a. In Respect of Its Own Shares. Corpo-
rations have, as hereafter seen,^ a qualified power to deal in their own shares.^

They may acquire them from defaulting shareholders, by forfeiture or by sale to

foreclose their lien upon them,^^ as in the case of banking corporations tliat have
a lien upon them for a general balance due.^'' But stock thus owned or held by
the corporation cannot be voted at corporate elections,^ although it is held by a
trustee in pledge to secure a debt, under a contract which allows him to vote it.^'

It will not be permitted to a company thus to wield its own shares, through oifi-

cers, for the purposes of an election, thus disturbing the rightful voting equilib-

rium subsisting among its shareholders.'" As the right to vote in respect of stock

transferred in pledge ordinarily remains in the pledger,'^ for stronger reasons it

so remains where the pledge has been made to the corporation itself.^^ The rule

which restrains the corporation, through its officers, from voting in respect of

shares held by it, or in trust for it, has been held, under particular circumstances,

not to apply, where the corporate funds were not used in the transactions by
which the shares were deposited with its officers.^

22. Matter of Pioneer Paper Co., 36 How.
Pr. (N. Y.) 111. And see swpra, IV, F, 4.

But that it is not necessary, in order to a
right to vote at a corporate election, that the
person should be the sole owner of the shares

see Ervin v. Philadelphia, etc., R. Co., 7

E. & Corp. L. J. 87.

23. State v. Ferris, 42 Conn. 560.

24. See infra, XVII, B, 5.

25. Monsseaux v. Urquhart, 19 La. Ann.
482.

26. See infra, VI, O, 2, d, (l) e* seq.

27. See infra, VII, D, 2, b, (l), note 60.

28. McNeely v. Woodruff, 13 N. J. L. 352;
Bic p. Holmes, .5 Cow. (N. Y.) 426. By stat-

ute in Missouri stock held or hypothecated to

the corporation cannot be voted. Mo. Rev.
Stat. (1889), § 2487.

29. Brewster v. Hartley, 37 Cal. 15, 99 Am.
Dec. 237 (under a California statute) ; Amer-
ican Railway-Frog Co. v. Haven, 101 Mass.
398, 3 Am. Rep. 377; Union Sav. Assoc, v.

Seligman, 92 Mo. 635, 15 S. W. 630, 1 Am. St.

Rep. 776; Ex p. Holmes, 5 Cow. (N. Y.) 426.

This rule does not extend to a ease where the
stock is held in trust for a shareholder. In re

Barker, 6 Wend. (N. Y.) 509.
30. Eie p. Holmes, 5 Cow. (N. Y.) 426.

See also McNeely v. Woodruff, 13 N. J. L.
352; Ex p. Desdoity, 1 Wend. (N. Y.) 98.

An agreement among shareholders of a
railroad company, vesting in trustees the
right to vote the stock at all meetings of the
corporation, has been held void, as contrary
to public policy, and as substantially amount-
ing to a repeal of the Pennsylvania statute in

regard to the right to vote being incident to
the ownership of railroad stock. Vanderbilt
V. Bennett, 6 Pa. Co. Ct. 193.

31. See supra, IV, F, 3, b.

32. Where the question was whether cer-

tain shares could be voted at a corporate elec-

tion, and it appeared that there was a by-law
of the corporation providing that when a di-

rector was indebted to the corporation eighty-

five per cent of his stock should be considered
as hypothecated and held as security, and not
transferred till the debt was paid, and it

appeared that some four hundred and fifty

shares of such stock were voted on at an
election, the validity of which was in con-

troversy, in favor of the successful ticket, by
the persons in whose names it stood, it was
held that this could not be called hypothecated
stock; that hypothecation is conventional,

and implies the power of rendering the sub-

ject available by way of sale, to satisfy the
debt on default of payment; and that, as the

stock stood on the transfer-books in the names
of the voters, this fact was conclusive upon
the inspectors of the right of the voters to

vote in respect of it. Ex p. Willcocks, 7 Cow.
(N. Y.) 402, 17 Am. Dec. 525.

33. Woodruff v. Dubuque, etc., R. Co., 30
Fed. 91.

Where the charter of an incorporated com-
pany has fixed the qualifications of voters by
declaring that each share of stock shall be en-

titled to one vote, which may be cast by the
shareholder in person or by proxy, any vote
or votes east by a party at an election of the
corporation, without the qualification named,

[IV, F, 10, a]
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b. In Respect of Shares Held in Other Corporations. Whether a corporation

liolding shares of another corporation may vote with respect to them at elections

•of such other corporation presents a contrariety of views upon the questions

:

(1) Whether one corporation can be a permanent shareholder in another. (2)

Whether, if so, the voting power annexed to the shares passes into the hands of

the corporation owning them as an incident of the ownership of the shares. If

the first proposition is conceded, then the second one would seem to follow,

although it may result in one corporation controlling another.** But in the

absence of legislative authority or sanction for such a course of proceeding many
courts take the view that it is against public policy to allow one corporation to

purchase a majority of the shares of another for the purpose of absorbing it,

controlling it, or effecting an unlawful consolidation with it; and hence that

shares thus purchased cannot be voted by the purchasing corporation at meetings
of the victim corporation.^ A corporation formed under articles of association

wliich assume such a power in the absence of legislative authorization will be dis-

solved in a proceeding by quo warranto.**

11. Right of Bondholders to Vote. The voting power is often attached, by
stipulation in corporate mortgages and in the bonds thereby secured, to the hold-

ers of such bonds, thus giving them the power to control the officers of the cor

poration while escaping the responsibility of shareholders. Where the constitu-

tion or the statute law provides that directors shall be elected at annual meetings
of the shareholders, by the vote of a majority in value of the stock, upon a cumu-
lative system of voting and not otherwise, any by-laws, contracts, or stipulations

which attempt to clothe bondholders of the corporation with the voting power
are void.'''

12. Right of Delinouent Shareholders to Vote. Assuming that a shareholder

is the legal owner of the shares, in other words, that they stand registered in his

name on the books of the corporation, the fact that he is delinquent in the pay-

ment of assessments or calls wliich have been made in respect of them does not

deprive him of the right to vote with respect to them, in the absence of a statute

is null and void, and the election will be de- Illinois.— People v. Chicago Gas Trust Co.,

clared and enforced without counting such 130 111. 268, 22 N. E. 798, 17 Am. St. Eep.

votes. The right of voting conferred by the 319, 8 L. R. A. 497.

charter is not to be tested by the mere owner- Louisiana.— State v. Newman, 51 La. Ann.
ship of stock, but the transfer of it must be 833, 25 So. 408, 72 Am. St. Rep. 476.

patent on the stock-book; and where the stock New York.— Milbank v. New York, etc., R.

of the company stands on the books in the Co., 64 How. Pr. 20, although such purchasing

name of an individual as president, and has corporation has been permitted to vote with

not been transferred by him on the books of respect to the shares at such meetings in

the company, he has no right to vote on it at previous years.

an election. Nor can stock or shares standing United States.— Clarke v. Georgia Cent. R..

on the books of the company in the name of etc., Co., 50 Fed. 338, 15 L. R. A. 683.

the corporation itself be voted on by one of 36. People v. Chicago Gas Trust Co., 130

its officers. Monsseaux v. Urquhart, 19 La. 111. 268, 22 N. E. 798, 17 Am. St. Eep. 319,

Ann. 482. 8 L. R. A. 497 [reversing 9 R. & Corp. L. J.

34. So held in Davis v. U. S. Electric 536]. That a scheme whereby one railroad

Power, etc., Co., 77 Md. 35, 25 Atl. 982; company, in the face of a provision in the

State V. Eohlffs, (N. J. 1890) 19 Atl. 1099 constitution of the state against monopolies,

(in respect of a religious corporation holding gets control of the shares of stock of another

shares in a building association, and voting such company with the view of preventing the

them by proxy duly authorized by the board construction of its line, is illegal and void,

of trustees of such religious corporation) ; and constitutes all concerned in promoting

Oelbermann i;. New York, etc., R. Co., 77 Hun the scheme, trustees as to the assets which

(N. Y.) 332, 29 N. Y. Suppl. 545, 59 N. Y. come into their hands, in consequence of

be. 881 (under the operation of statutes). which, for the benefit of the persons whose
35. Alabama.— Memphis, etc., R. Co. v. rights have thus been invaded, see Langdon

Woods, 88 Ala. 630, 7 So. 108, 16 Am. St. r. Branch, 37 Fed. 449, 2 L. R. A. 120.

Eep. 81, 7 L. R. A. 605. 37. Durkee i: People, 155 111. 354, 40 N. E.

Georgia.— Hazlehurst t: Savannah, etc., R. 626, 46 Am. St. Rep. 340 [affirming 53 111.

Co., 43 Ga. 13; Central R. Co. r. Collins, 40 App. 396], holding that the bondholders are

G.T. 582. chargeable with notice of such restrictions

[IV, F, 10, b]



COBPOBATIONS [10 Cyc] 337

or valid by-law making a different rule. It has even been held that a corporation

lias no power to establish a by-law disfranchising delinquent shareholders.^

13. Right of Cumulative Voting. Under various constitutional provisions and
statutes '' designed for the protection of minority shareholders any shareholder

may at his pleasure vote for an entire " ticket " so to speak, that is, for as many
persons as there are directors to be elected, or he may cast for one particular direc-

tor as many times the number of votes as there are directors to be elected. To
illustrate : Suppose that there are five directors to be elected, and a particular

shareholder is entitled to vote in respect to one iifth of the shares. Ho may cast

one vote for five persons named on his ballot, or he may cast five votes for one
person, and so in that proportion. In this way one who receives a majority of

the cumulated votes is elected, although he does not receive the votes of the

bolders of a majority of the shares.^" This right of cumulative voting does not
•exist at common law ; it must have been conferred, if at all, by an operative con-

stitutional or statutory provision.*' Such constitutional or statutory provisions

are not retroactive ; they do not operate upon- corporations in existence at the

time of their adoption ;*^ and if retroactive, they would be void as impairing the
•obligation of the contract embodied in the charter of the corporation, under a
well-known principle of constitutional law.^ Nor could such a constitutional

or statutory provision be upheld so as to operate retroactively on the ground of

its being a police regulation ;
** nor can the directors accept such a constitutional

provision so as to bind the shareholders, for the directors are merely the business

•managers of the corporation, and have no power to work or to assent to constitu-

ent changes therein.*^ An election held for seven directors of a private corpora-

tion created under the Pennsylvania general /corporation act of 1873, at which
the cumulative system of voting was employed, where five directors only received

and consequently of the invalidity of such a
provision.

38. ICinnan v. Sullivan County Club, 26
if. Y. App. Div. 213, 50 N. Y. Suppl. 95, hold-

ing that an agreement by a shareholder to

hold his stock pursuant to the by-laws of

"the corporation as to dues and transfers does
not authorize the subsequent passage of a
'by-law which takes away from him the right

"to transfer his stock or vote on the same until

payment in full of all dues thereon. If the

articles of incorporation provide that the cap-

ital stock shall be paid up, and that every
shareholder shall be entitled to one vote for

every share of stock so held, issued to him
under an agreement that he shall pay a desig-

Tiated amount to be used in making improve-

ments, he will be entitled to vote with re-

speet to as many shares as he has paid for,

although he has not paid for all of them.
Trice v. Holcomb, 89 Iowa 123, 56 N. W. 407.

But under a section of the National Currency
Act (U. S. Eev Stat. § 5144), the language
-of which is that " no shareholder whose lia-

bility is past due and unpaid, shall be al-

lowed to vote," a shareholder who is in de-

:fault to the corporation in respect of his

share subscription is not entitled to vote at

•a corporate election. The disability being in

the nature of a penalty has been i^estricted

"to that species of default, and has been held
not to extend to a default in respect of any
•other indebtedness due the corporation. U. S.

V. Barry, 36 Fed. 246.
39. Some of these constitutional provisions

are set out in 1 Thompson Corp. § 754, and

[23]

some of the statutory provisions in I Thomp-
son Corp. § 755.

40. Schwartz v. State, 19 Ohio Cir. Ct.

350, 10 Ohio Cir. Dec. 413 [affirmed in 61
Ohio St. 497, 56 N. E. 201].

41. State V. Stockley, 45 Ohio St. 304, 13

N. E. 279.

42. State v. Greer, 78 Mo. 188 [reversing

9 Mo. App. 219] ; Com. v. Butterworth, 160
Pa. St. 55, 28 Atl. 507; Baker's Appeal, 109
Pa. St. 461; Hays v. Com., 82 Pa. St. 518;
Dick V. Lehigh Valley H. Co., 4 Pa. Dist. 56.

Nor does the acceptance by a railroad corpo-

ration of a statute allowing it to extend its

line, to purchase or lease other roads, and to

issue stock or bonds to meet the cost of such
purchase, operate to render it subject to a
statute providing for cumulative voting at

shareholders' meetings. Smith v. Atchison,
etc., E. Co., 64 Fed. 272.

43. Dartmouth College v. Woodward, 4
Wheat. (U. S.) 518, 4 L. ed. 629. See also

State V. Greer, 78 Mo. 188 [reversing 9 Mo.
App. 219] ; Scotland County v. Missouri, etc.,

R. Co., 65 Mo. 123; Sloan v. Pacific R. Co.,

61 Mo. 24, 21 Am. Rep. 397. Compare Hays
V. Com., 82 Pa. St. 518, cited by both of the
Missouri courts. But see Atty.-Gen. v. Look-
er, 111 Mich. 498, 69 N. W. 929, 56 L. R. A.
947.

44. State f. Greer, 78 Mo. 188 [reversing

9 Mo. App. 219, and citing Sloan v. Pacific

E. Co., 61 Mo. 24, 21 Am. Rep. 397] ; Thorpe
V. Rutland, etc., R. Co., 27 Vt. 140, 62 Am.
Dec. 625.

45. Baker's Appeal, 109 Pa. St. 461.

[IV, F, 13]
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the necessary pluralities, was valid as to the five so elected, and they had full

power to act as a board, even though the two remaining directors were not
chosen." Nor can the constitutional and statutory right of a shareholder to vote
on the cumulative plan be taken away from him by a resolution or by-law adopted
by the other shareholders.*'

14. Right to Vote by Proxy, At common law there is no right to vote by
proxy at a corporate election, but every vote must be personally given.^ This,

rule applies in the case of private corporations and even in those having a joint

stock.*' Some courts which follow the analogy of the common law hold that a

bj'-law creating the right to vote by proxy is void,^ but other courts, conforming-

to general usage and to practical convenience, take the view that such a by-law is

valid.'' A view has been taken which restrains the right to vote by proxy to-

mere routine matters, and which denies it in case of a vote for a fundamental
change in the corporation or a surrender of its charter.'^ N^umerous statute?

have been enacted conferring the right to vote by proxy.^ If the governing^

statute requires stock to be voted in the name standing on the transfer-book,

either in person or by proxy, a proxy from such person must be produced, although

he is the cashier of the corporation, and a proxy from his predecessor in office

will not be sufficient.^ A proxy may be revoked, even though given for a vain-

able consideration, where it is about to be used for a fraudulent purpose ;
'^ and

an injunction will lie to restrain the voting by proxy, in fraud and in violation of
the charter of the corporation.'^ The sale by a shareholder of his shares in a

46. Wright v. Com., 109 Pa. St. 560, 1

Atl. 794.

47. Tomlin v. Farmers', etc., Bank, 52 Mo.
App. 430, holding that the silence of a share-

holder at the time of a unanimous vote of all

who vote upon a resolution which attempts to

prevent the exercise by him of his constitu-

tional and statutory right to vote on the cu-

mulative plan will not affect his right so to

vote.

A certain normal school in Pennsylvania,

held to be within the provision of the consti-

tution of Pennsylvania for cumulative voting

for directors or managers by members or

shareholders. Com. v. Yetter, 190 Pa. St.

488, 43 Atl. 226.

48. Angell & A. Corp. § 128; 1 Bl. Comm.
168.

49. Perry v. Tuskaloosa Cotton Seed Oil

Mill Co., 93 Ala. 364, 9 So. 217; Philips v.

Wickham, 1 Paige (N. Y.) 590.

50. Taylor v. Griswold, 14 N. J. L. 222, 27

Am. Dec. 33; People v. Twaddell, 18 Hun
(N. Y.) 427; Brown v. Com., 3 Grant (Pa.)

209.

51. State V. Tudor, 5 Day (Conn.) 329, 5

Am. Dec. 162; People v. Crossley, 69 111. 195;

Com. V. Detwiller, 131 Pa. St. 614, 18 Atl.

990, 25 Wkly. Notes Cas. (Pa.) 329, 7

L. R. A. 357.

Charter provision under which a by-law
permitting voting by proxy was valid. Wil-

son v. American Academy of Music, 2 Pa. Co.

Ct. 280.

How view supported.— This view is that a

general power conferred upon a corporation

to enact by-laws includes the power to estab-

lish a rule permitting shareholders to vote by
proxy. Archer v. Murphy, 26 Wash. L. Rep.

98. Moreover a long-continued and unvaried

usage of a corporation to permit voting by

[IV, F, 13]

proxy establishes the legality of that method
of voting, as much as an express by-law.
Archer v. Murphy, 26 Wash. L. Rep. 98 ; Mil-

ler V. Eschbach, 43 Md. 1 ; Holly Springs
Bank v. Pinson, 58 Miss. 421, 38 Am. Rep.
330.

52. Smith v. Smith, 3 Desauss. (S. C.)

557.

53. Many of these are collected in 1

Thompson Corp. § 738.

Under California statutes (Cal. Civ. Code,.

§ 303) shareholders may vote by proxy on
the question of issuing bonds of the corpora-

tion. Market St. R. Co. v. Hellman, 109

Cal. 571, 42 Pac. 225.

54. In re Mohawk, etc., R. Co., 19 Wend.
(N. Y.) 135.

55. Reed v. Newburgh Bank, 6 Paige

(N. Y.) 337.

56. Campbell v. Poultney, 6 Gill & J.

(Md.) 94, 26 Am. Dec. 559.

Grounds for injunction.— If on grounds of
public policy the shareholder granting the
proxy would be enjoined from voting hia^

proxy would also be enjoined. Clarke v.

Georgia Cent. R., etc., Co., 50 Fed. 338, 15

L. R. A. 683. While as a general rule the mo-
tives or grounds under which a shareholder

sees fit to exercise his right of voting cannot
be made a subject of judicial inquiry (see

swpra, IV, F, 3, d), yet where a proxy has
been granted, irrevocable for five years, to

vote at all shareholders' meetings upon the
shares of certain members, in consideration

of an agreement to continue one of them as
manager at a salary, those who have given
the proxy will be entitled to relief by in-

junction against voting in respect of it, not-

withstanding their position in pari delicto.

Cone V. Russell, 48 N. J. Eq. 208, 21 AtL
847.
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corporation will ipso facto revoke any proxies made or given to vote in respect

of such shares." Shareholders in a building and loan association may legally be

English decisions on this subject have little

value in this country, since they turn upon
provisions in articles of association under
which the voting is by a show of hands, unless

a poll is demanded (Reg. v. Government Stock
Invest. Co., 3 Q. B. D. 442, 47 L. J. Q. B. 478,
39 L. T. Rep. N. S. 230), in which latter

case the vote is sometimes to be counted ac-

cording to the number of persons holding
proxies and not according to the number
of shares held (In re Bidwell, [1893] 1 Ch.
603. Compare In re Horbury Bridge Coal,

etc., Co., 11 Ch. D. 109, 48 L. J. Oh. 341,
43 L. T. Rep. N. S. 353, 27 Wkly. Rep. 433;
Be Caloric Engine, etc.. Fog Signals Co., 52
L. T. Rep. N. S. 846, 62 L. J. Ch. 549).
Proxies allowed by the articles of association

of a corporation cannot be used at a general
meeting on a vote by show of hands, but only
the votes of members present in person at

the meeting can be counted. Ernest v. Loma
Gold Mines, [1897] 1 Ch. 1, 66 L. J. Ch. 17,

75 L. T. Rep. N. S. 317, 45 Wkly. Rep. 86
[affirming [1896] 2 Ch. 572, 65 L. J. Ch.

850, 75 L. T. Rep. N. S. 221].

Election set aside because date of election

left blank in proxy. Re Townshendj 18 N. Y.
Suppl. 905.

What agreements vesting voting power in
committee to settle differences, etc., not
against public policy. State v. Ohio, etc., R.
Co., 6 Ohio Cir. Ct. 412.

Invalidity of a revocable proxy under N. Y.
Laws (iSgz), c. 564, against shareholders sell-

ing their votes. Matter of Germicide Co., 65
Hun (N. Y.) 606, 20 N. Y. Suppl. 495, 48
N. Y. St. 294.

Validity, under New York statutes, of a
change of the by-laws of a mutual fire-insur-

ance company so as to permit members to

vote by proxy. Grobe v. Erie County Mut.
Ins. Co., 39 N. Y. App. Div. 183, 57 N. Y.
Suppl. 290 [affirming 24 Misc. (N. Y.) 462,
53 N. Y. Suppl. 628].

57. Ryan v. Seaboard, etc., R. Co., 89
Fed. 397.

Eevocability of proxy.— Under statutes of

New York providing that every proxy shall

be revocable at the pleasure of the person
executing it, an irrevocable proxy cannot be
given, although coupled with an interest.

Matter of Germicide Co., 65 Hun (N. Y.)

606, 20 N. Y. Suppl. 495, 48 N. Y. St. 294.

A proxy irrevocable for ten years is not
within the provision of this statute that
every proxy shall be revocable at the pleasure
of the person executing it. Such a proxy is

not revocable at the pleasure of the other
joint owner. Hey v. Dolphin, 92 Hun (N. Y.)

230, 36 N. Y. Suppl. 627, 71 N. Y. St.

794.

Validity of proxy.— Proxies authorizing a
vote at a meeting of shareholders and credit-

ors of an insolvent corporation, to determine
whether a scheme of reconstruction shall be
adopted, are not irregular because the agent

is named on the form sent to the creditors

for signature. In re English, etc.. Chartered
Bank, [1893] 3 Ch. 385, 62 L. J. Ch. 825, 69
L. T. Rep. N. S. 268, 2 Reports 574, 42 Wkly.
Rep. 4. Validity of proxies sent to the secre-

tary with day and hour of the meeting left in

blank to be filled up by him. Ernest v. Loma
Gold Mines, [1897] 1 Ch. 1, 66 L. J. Ch. 17,

75 L. T. Rep. N. S. 317, 45 Wkly. Rep. 86
[affirming [1896] 2 Ch. 572, 65 L. J. Ch. 850,
75 L. T. Rep. N. S. 221].
Power of judge to order proxy to be sent

to the receiver in Australia, of a corporation
in process of winding-up. In re English
Chartered Bank, [1893] 3 Ch. 385, 62 L. J.

Ch. 825, 69 L. T. Rep. N. S. 268, 2 Reports
574, 42 Wkly. Rep. 4.

Power conferrable by proxy.— That a
shareholder, having the power to bind him-
self by his verbal agreement to repay a por-
tion of an advance made by a reorganization
committee to the company, may confer the
same power upon his proxy see Grant v.

Pearce, 16 Ky. L. Rep. 204.
If a state of the Union is a holder of shares

in a corporation, and by the charter of suchi
corporation is entitled to vote by proxy and
to name a certain number of its directors, the
state has the right to change such proxies
and to change the state directors as against
the objection of the other shareholders.
Tucker v. Russell, 82 Fed. 263.
A by-law providing that no proxy should

be voted by any one who is not a share-
holder of the corporation is invalid under Cal.

Civ. Code, § 312, providing generally that
shareholders may be represented by proxies.
People's Home Sav. Bank v. San Francisco
Super Ct., 104 Cal. 649, 38 Pac. 452, 43 Am.
St. Rep. 147, 29 L. R. A. 844.

Proxies have the right to vote on motions
to take a ballot or adjourn. Forsyth v.

Brown, 2 Pa. Dist. 763, 13 Pa. Co. Ct. 576,
33 Wkly. Notes Cas. (Pa.) 72.

The agreement of a number of persons to
unite and purchase a block of shares, and
that they will vote it as a unit for five years,
in accordance with the decision of a majority
of thein, to be determined by ballot, operates
to create a proxy so to vote such shares.
Smith V. San Francisco, etc., R. Co., 115 Cal.

584, 47 Pac. 582, 35 L. R. A. 309.

Eight of pledger of stock.— It has been de-
cided that a pledger of stock, which stands
on the books of the corporation in the name
of the pledgee, may by a suit in equity com-
pel a transfer to him, or oblige the pledgee
to give him a proxy to vote. Hoppin 1;. Buf-
fum, 9 R. I. 513, 11 Am. Rep. 291; Vowell
V. Thompson, 28 Fed. Cas. No. 17,023, 3
Cranch C. C. 428. It has been held that a
mortgagor of stock is, until foreclosure and
sale, entitled to vote as a shareholder, and
accordingly a decree has been passed requir-
ing the mortgagee to give to the mortgagor a
power of attorney to"' vote in respect of the

[IV, F, 14]
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represented by proxy at a meeting atwhich it is resolved to increase the assets of

such association.^ A proxy cannot bind his principal by waiving objections to a

meeting not lawfnlly called and not attended by all the shareholders.^' A proxy
given to vote the shares of the principal at a shareholders' meeting does not

authorize the holder of the proxy to assent to a resolution of the shareholders

canceling bonds held by the shareholder vsrho gave the proxy.* It is competent
for a testator, appointing three executors of his will, to vest in one of them the

power of controlling the vote of shares of stock belonging to the estate, and to

require the other executors to give proxies for such voting to the one so empow-
ered ; and this does not vest in the others any discretion as to the manner in

which the stock shall be voted, or entitle them to refuse the proxies on that

ground.'^

15. By-Laws Regulating Corporate Elections. Corporations having the general

power, by implication of the law or by express grants, to make by-laws may make
such by-laws, within the limits of the constitution of the state, the charter, the

governing statute, and the common law, regulating corporate elections. Accord-
ingly it has been well held that a corporation empowered by charter " to make
rules, by-laws and ordinances, and to do everything needful for tlie good govern-

ment and support of the congregation," may make a by-law giving the president

thereof the power of appointing inspectors of the election of corporate officers.^

But the power of voting conferred by the constitutional or statutory law, or by
the charter of the corporation, cannot be limited or restrained by the by-laws ;

^^

nor can such right be limited by a mere resolution passed by the members at the

meeting.**

16. Right of Non-Residents and Aliens to Vote. No principle of the common
law exists which prevents alien friends from becoming shareholders in domestic

corporations or of exercising the same right of voting in respect of their shares

which is possessed by domestic shareholders.*" Foreign executors may be share-

holders, and on producing an exemplified copy of their letters testamentary they

will be admitted by the rule of comity to vote in respect of the shares of their

testator."* An alien domiciled and holding property in Pennsylvania can vote as

a shareholder and serve as a director in corporations created by the laws of that

stock until the foreclosure of the mortgage. (N. Y.)258. When therefore the charter pro-

Vowell V. Thompson, 28 Fed. Cas. No. 17,023, vided that life members should be entitled " to

3 Cranch C. C. 428. vote at all elections for officers thereof by

58. Broadwell v. Inter-Ocean Homestead, proxy," it -was held that a resolution that no

etc., Assoc, 161 111. 327, 43 N. E. 1067. See proxy should be voted on at any meeting of

also Building and Loan Societies, 6 Cye. the society, unless showing within itself that

125 note 43. it was speciiically intended to be used for
\

59. Matthews r. Columbia Nat. Bank, 79 such meeting, was repugnant to the charter

Fed. 558. ^i<l void, as an attempt to limit the power

60. Moore v. Ensley, 112 Ala. 228, 20 So. given by the member to his proxy. White v.

744 New York State Agricultural Soc, 45 Hun
61. Lafferty's Estate, 154 Pa. St. 430, 26 (N. Y.) 580, 10 N. Y. St. 594. A regulation

Atl. 388 [affirming by a divided court 2 Pa. of a, corporation that shareholders shall have

Dist. 215]. one vote for each share held by them up to

62. Com. V. Woelper, 3 Serg. & P. (Pa.) ten shares, and fixing the proportion which

29, 8 Am. Dec. 628. their votes shall bear to their shares above

Fixing form of ticket.— It may lawfully that number, is a reasonable regulation, uni-

make a by-law providing that no ticket shall form in its operation, conflicts with no law,

be counted " if, besides the names, there are and is binding on all the shareholders. Com.

other things upon the tickets," where the v. Detwiller, 131 Pa. St. 614, 18 Atl. 990, 25

charter directs that the elections shall be Wkly. Notes Cas. (Pa.) 329, 7 L. P. A.

by ballot; hence tickets upon which an eagle 357.

was engraved were held to be not legally 65. Detwiller v. Com., 131 Pa. St. 614, 18

voted. Com. v. Woelper, 3 Serg. & P. (Pa.) Atl. 990, 25 Wkly. Notes Cas. (Pa.) 329,

29, 8 Am. Dec. 628. 7 L. R. A. 357. See also supra, I, F, 1.

63. Archer v. Murphy, 26 Wash. L. Rep. 98. 66. In re Cape May, etc., Nav. Co., 51

64. In re Lighthall Mfg. Co., 47 Hun N. J. L. 78, 16 Atl. 191.

[IV, F, 14]
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state.^ But an alien shareholder cannot vote by proxy where, by the terms of

the act of incorporation, the right so to vote is given to citizen shareholders.**

17. Validity of Agreements Respecting Manner in Which Stock Shall Be Voted.

The right of the holder of the legal title of corporate shares to vote in respect of

them at corporate elections may be restrained by agreements which he may make
with third parties.*' For example he may at common law™ make an agreement
of present sale, under which his shares are delivered to the third person, to be held
in escrow, with the contingent right to resume the title on the failure of the pur-

chaser to comply with the terms of the sale, and with the express stipulation that

the right to vote shall be in the purchaser in the interim, so as to disable himself

from voting until that time.''' Moreover owners of the majority of the stock in

a corporation may lawfully agree to be bound by the will of a majority of them-
selves in voting the stock.''^ An agreement to retain the power of voting shares

of stock for five years, so as to keep the control of the corporation from passing

to other persons, made by persons who unite in purchasing a block of stofilc, is not
illegal as in restraint of trade ; nor can one of the shareholders who has united in

such an agreement withdraw from it at his pleasure, until the lapse of the time
agreed upon.™

18. Severing Voting Power of Shares From Their Beneficial Ownership.
Whether the voting power of corporate shares can be severed from the beneficial

ownership of the shares by private agreement is a question which does not seem
to be uniformly settled. Such an arrangement is in substance and effect the crea-

tion of an irrevocable proxy to vote the shares— irrevocable for the time stated

in the instrument creating the proxy. One court saw nothing illegal, or in restraint

of trade, or against public policy, in such an arrangement, where the period fixed for

its continuance was five years.'* Another court, dealing with the question with ref-

erence to a corporation whose charter provided that its shares might be voted by
proxy, held that a shareholder might sever the voting power attaching to his shares,

from himself and the shares, and vest it irrevocably in a trust company and in holders

of the debentures of the corporation, until such debentures should be paid ; and that

such a contract was not against public policy.'' Such arrangements are prohibited

by statute in Is ew York, the provision of the statute being that no member of a cor-

poration shall sell his vote or issue a proxy to vote to any person for any sum of

money or thing of value." This statute extends to transfers which are designed
to confer upon the transferee the power to vote with respect to the shares for a
certain period, although in point of form the transfer is absolute on its face ; and
any other shareholder may attack the right of the transferee to vote in respect

of the shares." The monopolistic trusts which were created in the early develop-

ment of the so-called corporate trusts took this form. It seems tliat the legality

of such arrangements will be determined by the design of those entering into

them and the purposes they were inten-ded to subserve. They are not necessarily

illegal. Shareholders may place their shares in the hands of a depositary, with
directions to vote it as directed by a committee appointed by themselves and sub-

ject to their control, since this is merely a convenient mode of voting by proxy.''

67. Com. V. Detwiller, 131 Pa. St. 614, 18 73. Smith v. San Francisco, etc., R. Co.,

Atl. 990, 25 Wkly. Notes Cas. (Pa.) 329, 7 115 Cal. 584, 47 Pac. 582, 56 Am. St. Rep.
L. R. A. 357. 119, 35 L. R. A. 309.

68. In re Barker, 6 Wend. (N. Y.) 509. 74. Smith v. San Francisco, etc., R. Co.,

69. Com. V. Patterson, 158 Pa. St. 476, 27 115 Cal. 584, 47 Pac. 582, 56 Am. St. Rep,
Atl. 999, 34 Wkly. Notes Cas. (Pa.) 45. 119, 35 L. R. A. 309.

70. And also under a statute of Pennsyl- 75. Mobile, etc., R. Co. v. Nicholas, 98 Ala.
vania. Pa. Act. May 7, 1889. 92, 12 So. 723.

71. Com. v. Patterson, 158 Pa. St. 476, 27 76. See supra, IV, F, 14.

Atl. 999, 34 Wkly. Notes Cas. (Pa.) 45. 77. Matter of Glen Salt Co., 17 N. Y. App.
72. Smith v. San Francisco, etc., R. Co., Div. 234, 45 N. Y. Suppl. 568 [affirmed in 153

115 Cal. 584, 47 Pac. 582, 56 Am. St. Rep. N. Y. 688, 48 N. E. 1104].
119, 35 L. R. A. 309. See also Havemeyer 78. Ohio, etc., R. Co. v. State, 49 Ohio St.
r. Ha-v-emeyer, 43 N. Y. Super. Ct. 506. 668, 32 N. E. 933.

[IV, F, 18]
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But where the view obtains that the voting power of shares oannot be separated
from their beneficial ownership, then the conclusion will follow that the holders
of trust certificates issued upon the deposit of stock in a corporation with a trus-

tee, in pursuance of an agreement by the owner that the trustee shall vote upon
it as directed by persons named, are entitled to control the vote of the trustee."
Nor can such an agreement be fastened upon or affect merely potential shares
which were not issued at the time, but which were afterward issued directly to
persons who were not parties to the contract ; and this whether or not such par-
ties had notice of the contract ; and the takers of such new stock are entitled to

have the other shares of the company stand upon an equal footing with their own
shares, and to have the affairs of the company managed by a board of directors

elected by a majority of the shareholders.*' A contractual arrangement for the
creation of a " voting trust " to control several corporations for the purpose of
drawing them into a combination, being illegal under principles hereafter con-
sidered,*' any shareholder can withdraw from such an arrangement ; and this it

seems without destroying the valid provisions of such contract if any there be.^
A combination by which (omitting details and particulars) the shareholders of a
number of corporations engaged in the same industry transfer all their shares to a
central board of trustees, who themselves are not incorpoi'ated, with power to vote
their shares at the meetings of their respective corporations, and in that way to

fill at their pleasure and control the official boards of each corporation, and through
them to control the business of each corporation, upon a scheme by which the
output of the aggregate corporations is regulated, combinations of labor resisted,

prices of the manufactured product advanced, and competition successfully

destroyed, has been held unlawful, as being an attempt on the part of the corpo-

rations to combine into a partnership without legislative authority.^ So an
arrangement by which all the shareholders of several corporations place their

shares in the hands of the same trustees and invest them with the power of voting
in respect of the shares, at elections of their respective corporations, as the inter-

ests of such trustees may dictate, irrespective of the interests of the owners of
the shares, is void as against the policy of statutes governing the formation and
naanagement of corporations, and is inconsistent with the purposes for which cor-

porate bodies are created.^ Where certain persons holding shares in a corpora-

tion as executors and trustees enter into a contract with other shareholders, in

pursuance of which the former execute a proxy irrevocable for five years to the

latter, to vote at all shareholders' meetings, in respect of the shares, upon consid-

79. White v. Thomas Inflatable Tire Co., eident of such certificates is that the trustee

52 N. J. Eq. 178, 28 Atl. 75, from which it shall vote as the beneficial owner shall direct.

seems that such an agreement does not oper- 80. White v. Thomas Inflatable Tire Co.,

ate to restrain one who has entered into it 52 N. J. Eq. 178, 28 Atl. 75.

from transferring his shares. Nor does it af- 81. See in^ra, VII, D, 11, b, (ll).

feet the voting power of the shares in the 82. State v. Ohio, etc., E. Co., 6 Ohio Cir.

hands of the transferee. Thus it was held Ct. 412 [affirmed in 49 Ohio St. 668, 32 N. E.
that an agreement between the original par- 933].

ties to the organization of a corporation to 83. People r. North River Sugar Refining

exploit patents, giving the promoters who ad- Co., 121 N. Y. 582, 24 N. E. 834, 31 N. Y. St.

vanced the cash to the enterprise the control 781, 25 Abb. N. Cas. (N. Y.) 1, 18 Am. St.

and management thereof, although they own Rep. 843, 9 L. R. A. 33 [affirming 54 Hun
but a minority of the stock, giving the pat- (N. Y.) 354, 7 N. Y. Suppl. 406, 27 N. Y.
entee a majority of the profits, depositing St. 282, 5 L. R. A. 386 {affirming 3 N. Y.
the stock issued with a, trustee, and issuing Suppl. 401, 19 N. Y. St. 853, 22 Abb. N. Cas.
trust certificates corresponding with the stock (N. Y.) 164, 2 L. R. A. 33)]. To the same
deposited, the trustee to vote the stock as effect see Mallory v. Hanaur Oil Works, 86
directed by such promoters, is not invalid so Tenn. 598, 8 S. W. 396.

long as each party retains his original in- 84. Ohio, etc., R. Co. v. State, 49 Ohio
terest and no other rights intervene; but St. 668, 32 N. E. 933. See also State v.

Tipon the transfer of any of such stock or Standard Oil Co., 49 Ohio St. 137, 30 N. E.
-trust certificates such agreement is invalid as 279, 34 Am. St. Rep. 541, 15 L. R. A. 145;
to the transferees, since an indispensable in- Gould v. Head, 38 Fed. 886.

[IV, F. 18]
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eration of an agreement to employ one of the former continuously as manager of
the corporation at a stated salary, the former may have relief against the voting of
8uch shares by the latter, by an injunction, although they were m jpati delicto

;

because the agreement is void as against public policy, and also as a breach of
their trust as executors and trustees ; and it is their duty to recede from it at any
time, and where they merely seek to rescind and undo their wrongful act the
•court will aid them.^' So where the object of such a proxy is to vest all the shares
of a number of competing corporations in the hands of a central board of control,

with the view of stifling c >mpetition and enhancing the prices of the produce of
.such corporations, there is an added reason for holding the granting of such voting
proxies to be void as against public policy.^"

19. Invalidity of Stipulation That Shareholder May "Sell Shares but Cannot Sell
Right to Vote. A stipulation that, although the signers of 4;he agreement may
sell their shares, yet they cannot sell the right to vote in respect of them, but
that the transferee will only retain the transferrer's right, namely, the right to

•own, but not the right to vote, is in restraint of the alienation of property, and
is void under the principles of the common law.^

20. Statutory Provisions as to Who Entitled to Vote. It must be constantly
kept in mind that the right to vote at corporate elections has been very generally
the subject of statutory regulation, and that advice cannot be safely given upon
such a question without carefiiUy searching the governing statute or statutes of
the particular corporation.^

G. Conduct of the Election ^'— l. Appointment of Inspectors. Many stat-

utes have been enacted regulating the conduct of corporate elections and pro-
viding for the appointment of inspectors of such elections.* Other statutes

remit the whole subject of corporate elections to by-laws ;
^* and there can

•can be no doubt, in the absence of statutes, of the power of the corporation to

govern the subject by by-laws passed within lawful limits, which by-laws may
govern and regulate the appointment of inspectors and prescribe their duties.'^

Where a statute fixes the number of inspectors at three, it has been held that two
may act, whether of the class originally appointed or of substitutes legally

appointed.'^ It seems that where the power to appoint inspectors has been
vested in certain oflicers, and an emergency arises preventing them from mak-
ing the appointment, it is competent for the corporators themselves to exercise

the power.^* But the president of the corporation has no power to assume the

85. Cone v. Eussell, 48 N. J. Eq. 208, 21 where the shareholder legally entitled to put
Atl. 847. nominations before the meeting, because the

86. State v. Standard Oil Co., 49 Ohio St. possession of the floor was conceded to him
137, 30 N. E. 279, 34 Am. St. Rep. 541, 15 prior to a recess, refuses to do so; but he
Xi. E. A. 145. This doctrine was applied by should appeal to theliouse from such refusal;

Robinson, J., of the superior court of Connec- and that a shareholder who puts in nomination
ticut, in a case where a syndicate had pur- a person for chairman at a shareholders' meet-
chased a majority of the capital stock of a ing before the proper time for the meeting
railroad company, which was placed in a arrives, and who requires as a condition of
" voting trust," to continue for five years or postponement that he shall still retain the
until a consolidation was effected with some floor, has the right to make, receive, and put
other railroad company, when it should be nominations before the meeting when the hour
dissolved by agreement. In re Shepaug Vot- for opening it arrives, no one objecting,

ing Trust Cases, 60 Conn. 553, 24 Atl. 32, Procter Coal Co. v. Finley, 98 Ky. 405, 33
where it was also held that such a voting S. W. 188, 17 Ky. L. Rep. 950.

power could only be given for one year under 90. Some of these statutes are set out in

the terms of Conn. Gen. Stat. § 1927. 1 Thompson Corp. §§ 746, 758.

87. Moses v. Scott, 84 Ala. 608, 4 So. 91. See 1 Thompson Corp. § 722.

742. 92. That an election which pursues neither
88. Many of these statutes will be found the charter nor the by-law is void see Barber

•collected in 1 Thompson Corp. § 742. v. Boulton, 1 Str. 314.

89. Selection of chairman.— It has been 93. Matter of Excelsior F. Ins. Co., 16
held that a shareholder has no right to put Abb. Pr. (N. Y.) 8.

Ws own motion for the election of a particu- 94. Matter of Wheeler, 2 Abb. Pr. N. S.
lar shareholder as chairman of the meeting, (N. Y.) 361.

[IV, G, 1]
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office of inspector, and to pass upon the right of a member to vote in respect of
a proxy, unless the charter or by-law gives him such power, although the member
by acquiescing may estop himself from claiming that he was thereby deprived
of the right to vote.'^ The fact that a shareholder is a candidate for the office of
director has been held not to disqualify him from acting as an inspector at an
election.^^

2. Duty of Inspectors— a. Ministerial Merely. Except where statutes have
enlarged their powers,^ it seems that the duties of the inspectors are merely
ministerial, and that in case the right of a member to vote is challenged, they
must determine the right by what appears on the transfer-books of the company^
and cannot look beyond them ^ or require the corporator to prove his right to-

vote by his oath, as in the case of a public election, when such right is.

challenged." Certainly, after the ballots have been received by them, without
challenge or exception, whatever right they might previously have had to inquire
into the right of the voter ceases, and their only remaining duty is to count the
ballots and return the number of votes received and the names of those having-
the highest number.' They haye no right to inquire into and pass upon the
eligibility of candidates, but that question can be raised only in the judicial

courts.^

b. Cannot Pass Upon Validity of Proxies. Except where they have been
clothed with the power to do so by statute or by a valid by-law, it seems that the
inspectors of elections have no power to try and determine the genuineness of the
proxies offered by the members present ; but if a proxy is apparently the act of a
shareholder, and regular pn its face, they must admit the holder of it to the right
to vote in respect of it.^ They cannot reject a written proxy, regular in form,
because tlie date is omitted in the power of attorney, which fact excites their
suspicion ;

* or on the ground that the proxy is not acknowledged or proved by a.

subscribing witness.^

95. State f. Chute, 34 Minn. 135, 24 N. W.
353.

96. Bx p. Willcocks, 7 Cow. (N. Y.) 402,
17 Am. Dec. 525.

Elections held void.— Where the inspectors
who acted at a corporate election were selected

at a meeting at which only the president of

the corporation and a director were present,
who appointed themselves and another di-

rector such inspectors, and the full board
was composed of nine directors, it was held

that the election was void. Ex p. Willcocks,

7 Cow. (N. Y.) 402, 17 Am. Dec. 525. For
an instance of an election in a church corpo-

ration which was held void because the in-

spectors were illegally appointed see People
V. Peck, 11 Wend. (N. Y.) 604, 27 Am. Dec.

104.

That a failure to file the oath of the in-

spectors in the office of the clerk of the
county, as required by statute, will not in-

validate the election see Union Nat. Bank i'.

Scott, 53 N. Y. App. Div. 65, 66 N. Y. Suppl.
145.

97. Such as Pa. Pub. Laws (1899), No.
108, p. 102, which clothes the inspectors with
power summarily to try the person tendering
the vote, to see whether he is the valid owner
of the shares with respect of which he offers

to vote, when his right to vote thereon is

challenged.

98. People r. Kip, 4 Cow. (N. Y.) 382
note.

[IV, G, 1]

99. People v. Kip, 4 Cow. (N. Y.) 382:

note; People v. Tibbets, 4 Cow. (N. Y.)
358.

1. Hartt V. Harvey, 32 Barb. (N. Y.) 55,.

10 Abb. Pr. (N. Y.) 321, 19 How. Pr. (N. Y.)
245; People v. White, 11 Abb. Pr. (N. Y.)
168.

2. In re St. Lawrence Steamboat Co., 44
N. J. L. 529.

That the tellers cannot reject votes mada
with respect to certain stock deposited by
the holder of the share certificates, although
he is under an injunction restraining him
in general language from exercising any acts

of ownership over such shares, it not being
the intent of the injunction to affect his right
to vote with respect of them at corporate
elections, see Com. v. Stevens, 168 Pa. St..

582, 32 Atl. 111.

3. Matter of Cecil, 36 How. Pr. (N. Y.)
477.

4. In re St. Lawrence Steamboat Co., 44
N. J. L. 529.

5. Matter of Cecil, 36 How. Pr. (N. Y.)
477.

What does not entitle holder to complain^— It has been held that the mere announce-
ment by the president that a proxy which
has been presented cannot be voted upon
does not entitle the holder to complain, if he
acquiesces and refrains from offering to
vote upon it when the vote is taken; for the-

action of the president, being unauthorized
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3. Effect of Fraud and Irregularities in Conduct of Elections. A court

possessing, whether by statute or otherwise, the power of superintending cor-

porate elections will set such an election aside or grant other appropriate relief,

according to the statute or to the principles of equity, where the successful party

has succeeded by means of fraud, trickery, surprise, or other unfair practices.*

So relief will be granted in case of irregularities in matter of substance so gross

as to justify a court in declaring that there has been no election at all.' Irregu-

larities in mere matter of form will not vitiate a corporate election fairly held in

matter of substance.^

4. Voting. The following holdings have been made by respectable courts of

subordinate jurisdiction : That votes cannot be added to the ballot for directors

of a corporation after it has been counted and announced ; that if seven directors

are to be elected, a vote at which four receive a majority of all the votes cast,

elfects such four, and that a second ballot should be held to till the three vacant
places ; ' and that a ballot cast at an election for secretary cannot be counted for

either of two candidates, one of whose names is written and the other printed

thereon, neither of which is crossed out, where the president on the day of elec-

tion directed the name of the former, who was nominated on that day, to be
written on all the ballots.^" A shareholder may change his vote at any time
before the polls have been closed, at least where sufficient time is left to allow

any other shareholder thereafter to change his vote if he desires to do so."

5. Counting Vote— a. In General. The act of counting the vote is purely
ministerial. The inspectors are ordinarily clothed with no power analogous to that

of a court of justice in hearing a case of a contested election. In making their

count the inspectors cannot reject votes which have been received unless they are

illegal on their face, on the ground of the disqualification of the voter, because
that is a question on which he is entitled to be heard.'^ They cannot inquire

into his intentions except so far as it can be discovered in the ballot which he
has deposited in the box. It is not admissible for him to prove that he intended

to vote for one man when he actually cast his ballot for another man.'^ If two

and nvlgatory, his vote has not been in fact 8. As where an adjournment takes place
excluded. State v. Chute, 34 Minn. 135, 24 during the process of balloting (Penobscot,
N. W. 353. etc., E. Co. v. Dunn, 39 Me. 587), or where

6. People v. Albany, etc., R. Co., 55 Barb. the inspectors keep the polls open somewhat
(fr. Y.) 344, 7 Abb. Pr. N. S. (N. Y.) 265, longer than the hour named in the notice,

38 How. Pr. (N. Y.) 228, where the time of in the exercise of a, reasonable discretion,

convening the meeting was twelve M., the and for the purpose of enabling shareholders
meeting was called to order fifteen minutes present and offering to vote to do so (Peo-
before twelve M., and the election was set pie v. Albany, etc., R. Co., 55 Barb. (N. Y.)
aside as a surprise and fraud upon the non- 344, 7 Abb. Pr. N. S. (N. Y. ) 265, 38 How.
participating shareholders, although the Pr. (N. Y.) 228). The extent to which ir-

meeting was reorganized at twelve. regularities of form in elections of directors

7. As where, at a meeting of all the share- are overlooked in England may be gathered
holders, only a portion of them participated from In re Great Northern Salt, etc.. Works,
in the election of trustees; where the presi- 44 Ch. D. 472, 59 L. J. Ch. 288, 62 L. T.

dent, although present, did not preside; Rep. N. S. 231, 2 Meg. 46.

where no president pro tempore was chosen; 9. Forsyth v. Brown, 2 Pa. Dist. 765, 13
and where no person who participated was Pa. Co. Ct. 576, 33 Wkly. Notes Cas. (Pa.)
authorized to receive the ballots or to de- 72.

clare the result. State v. Pettineli, 10 Nev. 10. People v. Pangburn, 3 N. Y. App. Div.
141. 456, 38 N. Y. Suppl. 217, 73 N. Y. St. 711

Effect of denial of right to vote.— It has [reversing 14 Misc. (N. Y.) 195, 35 N. Y.
been held that a denial of his right to vote Suppl. 655, 70 N. Y. St. 428; and attempting
will not justify one who holds a majority to distinguish People v. Saxton, 22 N. Y.
of the stock in withdrawing from the meet- 309, 78 Am. Dec. 191 ; People v. Love, 63
ing and organizing another meeting and vot- Barb. (N. Y. ) 535].
ing there, since his vote at the original meet- 11. State v. McGann, 64 Mo. App. 225.
ing may be rendered effective by judicial aid, 12. Hartt v. Harvey, 10 Abb. Pr. (N. Y.)
notwithstanding its rejection. In re Argus 321.

Printing Co., 1 N. D. 434, 48 N. W. 347, 26 13. Loubat v. Le Roy, 15 Abb. N. Cas.
Am. St. Rep. 639, 12 L. R. A. 781. (N. Y.) 1.

[IV, G. 5, a]
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Isallots are cast together, one for one candidate and the other for the opposing
candidate, it is not permissible for the inspector to allow the person voting the
double ballot to prove by his oath for which candidate he intended to vote/* If
the number of officers to be chosen is fixed, a ballot containing the names of a
greater number must be rejected as void.^'

b. Majority of All Shares or Legal Votes Necessary to Elect. In the absence
of a constitutional provision or statute otherwise providing, the general rule can-
not be doubted, that a joint-stock corporation is a body composed of a definite

number, within the rule that a majority of that number is required to elect ; and
further that the number here intended is the number of shares and not the num-
ber of members.^^ Where the voting is per capita and not by shares, then the
princi,ple already stated applies " that a majority of the votes of those present
and offering to vote and entitled to vote is necessary to elect ; and hence that

persons receiving a minority of the votes cast for directors cannot in a quo war-
ranto proceeding be declared elected, although it appear that the judges improp-
erly rejected enough legal votes offered to give them a majority.^^ The reception
of illegal votes for a director who has without them a majority of th,e legal votes

<loes not invalidate his election.''

e. Whether Votes For Ineligible Candidates Are Thrown Away. It seems
that according to the old law votes cast for ineligible candidates were thrown
away, the ineligibility being of course determined in a judicial proceeding.^ But
more recent authority is to the effect that votes cast for an ineligible candidate

14. People «. Seaman, 5 Den. (N. Y.) 409.

15. People V. Loomis, 8 Wend. (N. Y.)
396, 24 Am. Dee. 33.

But where the voter casts his ballot for a
candidate by his initials instead of by his

christian name, for example, for J. R. East-
man, instead of John R. Eastman, he may,
in a proceeding in the nature of a quo war-
ranto, give evidence to the jury as to whom
he intended to designate by the name as en-

tered upon his ballot. People v. Seaman, 5

Den. (N. Y.) 409. See also People v. Fergu-
son, 8 Cow. (N. Y.) 102.

Votes cast in two separate polling-places.— In a judicial contest over an election for

directors of a corporation, where it appeared
that at the appointed time and place the

shareholders assembled in two bodies and
cast their ballots at separate polling-places,

it was held that the court would take into

consideration all the votes cast at both
places for the purpose of determining who
were elected. In re Cedar Grove Cemetery
Co., 61 N. J. L. 422, 39 Atl. 1024.

Discretion to order new election.— In such

a contest Under a statute of Ohio (Ohio Rev.

Stat. § 6776), where it appears that illegal

votes were received or that legal ones were
rejected in such numbers as to change the

result, the court has a discretion to order

a new election. State v. Schwartz, 19 Ohio
Cir. Ct. 350, 10 Ohio Cir. Dec. 413 laffirmed

in 61 Ohio St. 497, 56 N. E. 201].
16. Ellsworth Woolen Mfg. Co. v. Faunce,

79 Me. 440, 10 Atl. 250 ; In re Argus Print-

ing Co., 1 N. D. 434, 48 N. W. 347, 26 Am.
St. Rep. 639, 12 L. R. A. 781.

,

By statute in Indiana there is to be one
vote for each share. 2 Ind. Rev. Stat.

<ia88), § 3021.

17. See supra, IV, E, 1, b.

18. State V. McDaniel, 22 Ohio St. 354.

19. In re Argus Co., 138 N. Y. 557. 34
IS. E. 388, 53 N. Y. St. 270.

Directors for first year.— A statute enact-
ing that directors shall be chosen from the
shareholders " by a, majority of the votes of

the shareholders voting " has no application
to directors for the first year, named in the
certificate of incorporation according to law.
Hamilton Trust Co. v. Clemes, 163 N. Y.
423, 57 N. E. 614 [affirming 17 N. Y. App.
Div. 152, 45 N. Y. Suppl. 141].

A social club created under N. Y. Laws
(1875), c. 237, cannot legally issue stock or
confer upon the holders of it the right to

vote upon it as in a joint-stock company,
but each member is entitled to one vote only.

Anderson r. Reid, 19 Misc. (N. Y.) 95, 45
N. Y. Suppl., 742.

In England the person to whom a proxy
has been given is counted as one vote with-
out regard to the number of shares held by
the person granting the proxy. In re Bid-

well, [1893] 1 Ch. 603, 62 L. J. Ch.
549.

20. Reg. V. Boscawen [cited in Oldknow
V. Wainwright, 2 Burr. 1017, 1021, 1 W. Bl.

229] ; Taylor v. Mayor of Bath, temp. Ld.
Ch. J. Lee, B. R. and Rex v. Withers, as

quoted by Wilmot, J., in Oldknow v. Wain-
wright, 2 Burr. 1017, 1020, 1 W. Bl. 229.

Where there was a statute providing that
at least three directors of every corporation

should be citizens and residents of the state

(Kan. Gen. Stat. (1889), § 1190), at a cor-

porate election two opposing factions, voting
cumulatively, had succeeded in electing eleven

non-resident directors, thus filling the num-
ber of the board; but the chairman of the

meeting declared that as the law required

three directors to be citizens and residents.

[IV, G, 5, a]
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"will not be discarded, so as to give the election to a candidate having a minority

of votes, unless it is naado to appear that the electors knew of the ineligibility of
the candidate so voted for.^^

6. Certificate of Election. If the governing statute or a valid by-law requires

the inspectors of the election to make out and deliver to the persons elected, or

to deposit in somp public oflBee, a certificate of their election, then such certificate

will be prima facie evidence of their right to hold the office ; but this applies

•only to certificates which have no vitiating recitals on their face, and not to a

•certificate which recites facts which demonsti;ate that the persons declared elected

were not in fact elected.^ In a judicial contest over a corporate election, the rule

is that it is the fact of the election which determines the right, and not the cer-

tificate which is TaQTe\jprimafacie evidence of the fact.^ The certificate is not
conclusive for the purpose of a judicial contest, but it is competent to go behind
it and ascertain which of the contestants were in fact elected.

H. Judicial Superintendence of Corporate Elections— l. No Superin-

tendence IN Equity, but Equity Possesses Qualified Jurisdiction. As a general rule

courts of equity do not undertake to superintend corporate elections, for the reason

that any party entitled to complain of the result of such election is deemed to

have an adequate remedy at law by an information in the nature of a quo war-
ranto.^ Courts of equity may and sometimes will interfere, where the circum-
stances are such that the remedy at law is plainly inadequate, as where it would
be necessary to compel a discovery of certain records.^^ And courts of equity,

proceeding on the well-recognized heads of equity jurisdiction, fraud, fraudulent

conspiracy, and trust, have and sometimes exercise a jurisdiction to superintend or
review such elections, even where there may be supposed to be a remedy at law.

This jurisdiction has been more frequently exercised in the case of charitable and
religious corporations and societies created for ideal purposes ; but it also exists

and has been exercised in the case of joint-stock corporations ; as for instance by
enjoining inspectors from holding any elections so long as plaintiffs and other owners
of certain stock shall be forbidden to vote upon the same;^ to review an elec-

tion and adjudge it fraudulent and void, on the ground of insufficiency of notice

and the falsity of the list of shareholders exhibited and acted upon as those

three residents and citizens who had received Lord Lyndhurst) ; Atty.-Gen. v. Clarendon,
a few scattered votes were elected, and that 17 Ves. Jr. 491; Atty.-Gen. v. Dixie, 13 Ves.
the eight non-residents who had received the Jr. 519.

highest number of votes were elected to com- 26. Hartt v. Harvey, 32 Barb. (N. Y.) 55,

jlete the board and the three non-residents 10 Abb. Pr. (N. Y.) 321, 19 How. Pr. (N. Y.)

who had been in fact elected, bnt who were 245,. But in New York, where the legislature

thus excluded by the ruling of the chairman, has provided a summary remedy by an appli-

brought a, proceeding in the nature of a quo cation to the supreme court to set aside an
warranto to be installed, it was held that they election of corporate directors if it be ille-

could not maintain the proceeding because gal ( 1 N. Y. Eev. Stat. 603, § 5 ) , the later

ineligible. Horton v. Wilder, 48 Kan. 222, 29 doctrine was that a court of chancery would
Pac. 566. not take jurisdiction for that purpose; nor

21. In re St. Lawrence Steamboat Co., 44 would such a court interfere to restrain by
I^'. J. L. 529. injunction the newly elected trustees of a

22. Hartt v. Harvey, 10 Abb. Pr. (N. Y.

)

corporation, on the ground that they are
521. usurping the powers of trustees, unless there

23. Hartt v. Harvey, 10 Abb. Pr. (N. Y.) was an allegation that they were insolvent
321; People v. Peck, 11 Wend. (N. Y.) 604, and irresponsible. Mickles v. Rochester City
27 Am. Dec. 104. Bank, 11 Paige (N. Y.) 118, 42 Am. Dec. 103.

24. People (;. Seaman, 5 Den. (N. Y.) 409; See further as to the jurisdiction in New
People V. Vail, 20 Wend. (N. Y.) 12; People York People v. Albany, etc., R. Co., 57 N. Y.
V. Ferguson, 8 Cow. (N. Y.) 102; People v. 161; Staten Island North Baptist Church v.

Van Slyek, 4 Cow. (N. Y.) 297. Parker, 36 Barb. (N. Y.) 171; Hartt v. Har-
25. Ogden v. Kip, 6 Johns. Ch. (N. Y.) vey, 32 Barb. (N. Y.) 55, 10 Abb. Pr. (N. Y.)

160; Paynter v. Clegg, 9 Phila. (Pa.) 480, 30 321, 19 How. Pr. (N. Y.) 245.
Leg. Int. (Pa.) 432; Mozley v. Alston, 11 27. People «. Albany, etc., E. Co., 55 Barb.
Jur. 315, 16 L. J. Ch. 217, 1 Phil. 790, 4 (N. Y.) 344, 7 Abb. Pr. N. S. (N. Y.) 265,
H. & Can. Cas. 636, 19 Eng. Ch. 790 (per 38 How. Pr. (N. Y.) 228.

[IV, H. 1]
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entitled to vote ; ^ to examine the question of the legahty of the election of a
board of trustees, where the question arises incidentally, although necessarily, as

upon a bill to enjoin an unlawful consolidation ;
^ or to supervise and control an

election of directors, whenever it is made to appear that by means of fraud, vio-

lence, or other unlawful conduct on the part of a portion of the corporators a
fair and honest election cannot be held, and to appoint a master to preside over
and supervise such election.*'

28. Johnston v. Jones, 23 N. J. Eq. 210.

Compare Owen t". Whitaker, 20 N. J. Eq.

122.

29. Nathan (. Tompkins, 82 Ala. 437, 2

So. 747.

30. But it has been held that an action

will not lie by a corporation to recover a
judgment for an account of money collected

by a person alleged to have acted illegally as

a director in the corporation, where the de-

termination of the case would involve the
question of the validity of his election, the
proper remedy for the determination of that
question being an action in the nature of a
quo warranto. Carmel Natural Gas, etc.,

Co. V. Small, 150 Ind. 427, 47 N. E. 11 Ire-

hearing denied in 50 N. E. 476].
Laches.— Minority shareholders of a cor-

poration are not guilty of such laches in com-
mencing suit to restrain the majority share-

holders from voting in favor of disposing of

all the corporate property as will prevent re-

lief, where the suit is commenced before the

time fixed for voting on the question of mak-
ing the transfer. Forrester r. Butte, etc.,

Consol. Copper, etc., Min. Co., 21 Mont. 544,

55 Pac. 229 [rehearing denied in 21 Mont.
565, 55 Pac. 353].

Circumstances under which a court will not

appoint a master to preside over a corporate

election see Dick v. Lehigh Valley K. Co.,

4 Pa. Dist. 56.

No equity is shown in a bill by a minority "

of the shareholders invoking relief against

an election, wheje the gravamen of their com-
plaint is that the majority shareholders

agreed among themselves so to vote their

stock that a certain policy might be pursued
(Hartley v. Welsh, 8 Pa. Dist. 546, 23 Pa.

Co. Ct. 78), or in a bill brought by a director

to enjoin the election of other directors upon
a showing as to what the directors so elected

intend to do (Greenough v. Alabama Great
Southern R. Co., 64 Fed. 22). Nor will an
injunction be granted at the suit of one who
is a shareholder in two corporations to en-

join the owner of a controlling interest in

one of the corporations from voting at a

shareholders' meeting therein, in favor of

the proposition that such corporation shall

engage in a certain business, on the ground
that engaging in such business would be an
illegal interference with the rights of the

other corporation. Converse v. Hood, 149

Mass. 471, 21 N. E. 878, 4 L. R. A. 521.

Reviewing corporate elections under New
York statutes.— A summary proceeding has

long existed in New York for reviewing, upon
motion in the supreme court, all elections in

private corporations. N. Y. Rev. Stat. tit. 4,

[IV, H, I]

c. 18, § 5; N. Y. Gen. Laws, c. 35, § 27 j

N. Y. Gen. Corp. Law (1890), c. 563, § 27.

This statute has been held not unconstitu-
tional as involving a deprivation of the right

of trial by jury. Matter of Newcomb, 18
N. Y. Siippl. 16, 42 N. Y. St. 442. Notice
of such a motion to the person who claims to
have been elected, and to the corporation,

is sufficient. It is not necessary that all

the shareholders should have notice. In re
Schoharie Valley Railroad Case, 12 Abb. Pr,
N. S. (N. Y.) 394. Nor need it be served
on the president, on the directors whose elec-

tion is not questioned, or on the persona
whose right to vote is not denied. Ex p.
Holmes, 5 Cow. (N. Y.) 426. As in ordinary
proceedings, counsel on both sides who ap-
pear on such motion will be deemed prima,
fade to be authorized to appear. But any
person named as a relator may move to
have his name struck from the proceedings
if he did not authorize the application. Ex p.
Holmes, 5 Cow. (N. Y.) 426. Corporation
must have notice where the application ia

for a new election under N. Y. Laws ( 1890 )

,

c. 563, § 15. People v. Simonson, 18 N. Y.
Suppl. 934, 44 N. Y. St. 935, 27 Abb. N. Cas.

(N. Y. ) 422. When denial of order for new
election no bar to a subsequent application
see Matter of Townsend, 18 N. Y. Suppl. 949,

42 N. Y. St. 953. In this state an election

of directors of a corporation will be set

aside where the holders of sixty per cent of
the stock were prevented from participating

in the election, by means of a temporary in-

junction which was set aside after the elec-

tion. Matter of Townsend, 24 Misc. (N. Y.)

80, 53 N. Y. Suppl. 289. Circumstances un-
der which a corporation will not be re-

strained from reducing its capital stock and
holding an election for directors until a hear-

ing can be had on an application for its dis-

solution, presented by directors representing

less than three hundred shares of its stock,

as against shareholders representing more
than two thousand six hundred shares, see

Matter of Colton, 26 Misc. (N. Y.) 571, 57
N. Y. Suppl. 556. Circumstances under
which a subscriber to an incorporated dispen-

sary is entitled to invoke this jurisdiction

to annul the election of a trustee ineligible

for the oflRce see Matter of Northern Dispen-
sary, 26 Misc. (N. Y.) 147, 56 N. Y. Suppl.

784. No one but a person " aggrieved " is

entitled to be heard under this statute. In re
Mohawk, etc., R. Co., 19 Wend. (N. Y.) 135.

A notice given by one as an attorney for a
person named and others entitled only the

person named to be heard. In re Mohawk,
etc., E. Co., 19 Wend. (N. Y.) 135. A share-
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2. Injunction to Restrain Fraudulent or Ultra Vires Voting. An injunction

will be granted to restrain the voting in respect of stock in a corporation issued

in violation of its charter ;
^' but not to restrain otRcers of a corporation from

voting upon proxies of the shareholders at an approaching meeting in another

state, upon an allegation thatvthe statutes thereof do not provide tor voting by
proxy.^^

V. BY-LAWS, RULES, AND REGULATIONS.

A. Nature, Interpretation, and Effect— l. What is a By-Law— a. Term
Defined. A by-law is a rule or regulation established by a corporation as one of

holder is a person aggrieved within the mean-
ing of this statute, and the fact that the
trustees in question join in the application
forms no objection to granting the relief.

Matter of Pioneer Paper Co., 36 How. Pr.

(N. Y.) 111. This provision of law cannot
be invoked by one who was not a shareholder
at the time of the election complained of, and
who received his stock from one of the au-
thors of the wrong complained of. In re
Syracuse, etc., R. Co., 91 N. Y. 1. This stat-

ute is not restricted to moneyed corporations.
Matter of Cecil, 36 How. Pr. (N. Y.) 477.

By a later statute (N. Y. Lays (1880),
p. 381), manufacturing companies were ex-

•empted from the operation of sections 5, 6,

and 8 of this chapter; and this exempting
statute operated retrospectively, and pre-

vented further prosecution of proceedings
theretofore commenced under the former
statute. In re New York Express Co., 23
Hun (N. Y. ) 615. This exemption was, how-
ever, repealed the next year. N. Y. Laws
(1881), p. 161. Where votes rejected by in-

spectors at an election of directors, and
which if received would have elected a cer-

tain ticket, are adjudged to have been erro-

neously rejected, the only remedy is to pro-

ceed under this statute to set aside the elec-

tion. In re Long Island E. Co., 19 Wend.
(N. Y.) 37, 32 Am. Dec. 429.

Reviewing corporate elections under Cali-

fornia statute.—• Under a similar statute of

California authorizing an inquiry by the dis-

trict court on the application of any person
or body corporate " aggrieved by an election

held by any corporate body," etc. (Cal. Civ.

Code, § 315), the word "election" does not
include a mere appointment by the directors

to fill a vacancy; and one displaced by such
an appointment is not " aggrieved by any
election by a corporate body," within the
meaning of the statute, so as to confer upon
the court jurisdiction to make the inquiry.
Wickersha-m f. Brittan, 93 Cal. 34, 28 Pac.
792, 29 Pac. 51, 15 L. E. A. 106. Under this

statute the court has jurisdiction of an ac-
tion brought by shareholders to review a
corporate election for directors and ofiScers

and to oust those who have been declared
elected, if the election has not been con-
ducted in conformity with the governing
statute; and a complaint in such an action
is not demurrable for ambiguity merely be-

cause it refers to the persons declared to
be elected as " the board of directors," when

it clearly appears from the whole pleading
that they are not the legal board. Where
such a complaint alleges that the corpora-
tion is controlled by the directors whom it

alleges to have been illegally elected, it need
not allege a demand on the corporation that
the corporation bring the action and the re-

fusal of the corporation so to do, since, the
corporation being in the hands of the direct-

ors so elected, it would be absurd to bring
a demand upon them to oust themselves.
Whitehead v. Sweet, 126 Cal. 67, 58 Pac.
376. Under another section of the California
code, a shareholder may maintain an action
to set aside an election of directors, although
at the time of the election no stock had stood!

in his name on the books of the corporation
sufficiently long to entitle him to vote.

Wright V. Central California Colony Water
Co., 67 Cal. 532, 8 Pac. 70.

Reviewing elections under New Jersey
statutes.— A statute of New Jersey (N. J.

Eev. Stat. p. 184, § 44) makes it the duty of

the supreme court, upon the application of

persons complaining regarding an election,

to give a hearing, and " thereupon establish

the election so complained of, or to order a
new election, or to make such order and give

such relief in the premises as right and jus-

tice may appear to said supreme court to re-

quire." It was held that the statute applied

to elections of officers of private corporations,

and that the court, having determined who
would have been elected if all the legal votes

tendered had been received, could put such
persons in office and put out intruders. In re

St. Lawrence Steamboat Co., 44 N. J. L. 529.

31. Webb V. Eidgely, 38 Md. 364; Busey v.

Hooper, 35 Md. 15, 6 Am. Eep. 350; Campbell
V. Poultney, 6 Gill & J. (Md.) 94, 26 Am.
Dec. 559.

Such an injunction was allowed, where it

appeared that certain shares were trans-

ferred without consideration to divers per-

sons, and that powers of attorney were taken
back by the real owners to enable them to

cast a greater number of votes than the char-

ter would allow to a single holder of the
shares. The bill was not faulty for not
joining the corporation by name as a party,

and also the transferees of the shares, it

having alleged that they were unknown.
Campbell v. Poultney, 6 Gill & J. (Md.) 94,

2U Am. Dec. 559.

32. Woodruff v. Dubuque, etc., E. Co., 30
Pad. 91.

[V, A, 1, a]
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tlie incidents of its existence, for its internal government or for the government
of its officers and members in the management of its affairs as among themselves.^

b. Distinguished From Resolution. It is distinguished from a resolution,

which is directed to tlie attainment of a particular object in a given case. A
resolution, it has been said, is not necessarily a by-law, although a by-law may be-

in the form of a resolution.^ Where the governing statute prescribes that the
corporation shall act in a given particular through a by-law, it cannot act through
a mere resolution of its board of directors directed against a particular person, as

a resolution forfeiting the shares of a particular member for the non-payment of

an assessment,^ or directing the officers of the corporation to exclude a director

of the corporation from tlie enjoyment of his rights.'^

e. Distinguished Fpom Rule or Regulation Made For Government of Its Con-
duct Toward Third Persons— (i) In General. Again a corporate by-law is dis-^

tinguished from those rules and regulations which a corporation may establish for
the government of the public, or of those doing business with it, in the prosecu-

tion of its intercourse or busuiess with it, of which pertinent examples are

afforded by the regulations of common carriers in respect of the conduct of
passengers, designed on the one hand to maintain the rights of the carrier, and on
the other hand to promote the safety and comfort of the passenger.^''

(ii) On Ground That Validity op By-Law Is Question of Law, While
That OF Regulation Is Question of Fact. A distinction has been taken
between a by-law and a regulation of a corporation to the effect that the validity

of the former is a judicial question, while the latter is regarded as a matter in

pais.^ Thus the regulations of a railroad company which operate upon and affect

the rights of its passengers are not, it has been said, properly speaking, by-laws of

the corporation ; and accordingly their validity depends upon the fact of their

being reasonable, and their reasonableness depends upon particular circumstances

or matters in pais, and is therefore a question for a jury.'^

2. Members of Corporation Conclusively Presumed to Have Knowledge of Its

By-Laws. The members of a corporation are conclusively presumed to have
knowledge of its by-laws and cannot escape a liability arising thereunder on a

plea of ignorance of them.*'

33. 1 Thompson Corp. § 935. See also 37. Instances of such regulations are found
Flint V. Pierce, 99 Mass. 68, 96 Am. Dec. 691 ; in the following among many other cases

:

and Bt-Laws, 6 Cyo. 262. Baltimore City Pass. R. Co. v. Wilkinson, 3ft

Analogous to a municipal ordinance.— By- Md. 224; Hadencamp v. Second Ave. R. Co., 1

law, from Scandinavian Byr, a town or vil- Sweeny (N. Y.) 490; Harris v. Stevens, 31

lage; Icelandic Boer, a collection of farm Vt. 79, 73 Am. Dec. 337.

houses; Anglo-Saxon Bylage, a, private law. For an extensive discussion of this subject

originally designated a law or regulation of in connection with carriers of passengers see

a municipal corporation; and the analogy be- 3 Thompson Neg. (2d ed.) § 3104 et seq.

tween corporate by-laws and municipal or- 38. Compton v. Van Volkenburgh, etc., R.

dinances has often been pointed out. Blanch- Co., 34 N. J. L. 134.

ard V. Bissell, U Ohio St. 96; Robinson v. 39. State v. Overton, 24 N. J. L. 435,. 61

Franklin, 1 Humphr. (Tenn.) 155, 34 Am. Am. Dec. 671. See also Ayres v. Morris, etc.,

Dec. 625. See the learned note on municipal R. Co., 29 N. J. L. 393, 80 Am. Dec. 215.

ordinances, 34 Am. Dec. 627 et seq.; Dillon 40. Colorado.— Arapahoe Cattle, etc., Co.

Mun. Corp. (4th ed.) § 307 et seq.; and Bt- v. Stevens, 13 Colo. 534, 22 Pac. 823.

Laws, 6 Cyc. 262, note 65. Indiana.— Presbyterian Mut. Assur. Fund
In an old work a by-law is defined to be i'. Allen, 106 Ind. 593, 7 N. E. 317. As en-

"a law made obiter, or by the by" (Termes forcing and illustrating this principle see

de la Ley, ed. 1721), but this definition, al- Bauer v. Samson Lodge K. of P., 102 Ind.

though established by Webster, seems to be 262, 1 N. E. 571.

an aberration. Iowa.— Coles v. Iowa State Mut. Ins. Co.,

34. Drake v. Hudson River R. Co., 7 Barb. 18 Iowa 425 ; Simeral v. Dubuque Mut. F.

(K. Y.) 508. Ins. Co., 18 Iowa 319.

35. Budd V. Multnomah St. R. Co., 15 Maine.— Cummings v. Webster, 43 Me. 192.

Greg. 413, 15 Pac. 659, 3 Am. St. Rep. 169. Missouri.— Palmyra v. Morton, 25 Mo.
36. People v. Throop, 12 Wend. (N. Y.) 593; McLellan v. St. Louis Public Schoola,

183. 15 Mo. App. 362.
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3. To What Extent a Law. Although a by-law is from its nalture applicable

only to the particular corporate body, yet it is still in a certain sense a law, and
is to be applied in the government of such body whenever the circumstances

arise for which it was intended to provide.*^ If made in conformity with the

charter or governing statute, it is als binding upon the individual members of the
corporation as any public law of the state, although of course its sanctions may
be difEerent ; ^ and according to the views of some they may be equally binding
upon third persons acquainted with the method of business of the corporation,'*^

although this is doubtful.

4. May Operate as Contract Among Members and Between Corporation and
Members. A by-law may operate as a contract among the members of the cor-

poration, a principle which is constantly brought into play in determining the

rights in mutual benefit societies; and it may equally operate as a contract

between the corporation on the one side and the members on the other.** Thus,,

although a by-law giving the directors the option to take the shares of any share-

holder who desires to sell them at a value appraised by the directors, may be
invalid, yet the subscriber may be bound by his agreement adopting the by-law.*^'

So a by-law providing that before any dividend can be paid on the common stock

a dividend of eight per cent per annum shall be payable on preferred stock, to be
paid out of the net earnings of the corporation, has the force of a contract, and is

properly given effect by declaring a dividend on the common stock for the balance
of the net earnings remaining after paying the stipulated dividends on the pre-

ferred stock.^^ So a shareholder who, with notice of a by-law providing that no
shareholder owing the company a matured debt shall transfer his stock or receive

any dividend thereon until such debt is paid, except by consent of the board of

directors, contracts a large debt to the corporation will be held to have pledged
his stock for the debt, which pledge is binding between the corporation and such
shareholder or his assignee for creditors.*'

5. To What Extent Binding on Third Persons. There are decisions to the

efEect that a corporate by-law is binding on third persons doing business with the

corporation, who have knowledge of the by-law.*^ But it is suggested that this

principle can have no operation except where the by-law has established a course

of business on the part of the corporation known to the third person ; where it

takes the form of a regulation of the business of the corporation as toward the

public, as in the case of a common carrier of passengers ;
*' or where the third

J'eip Yorh.— Buffalo *. Webster, 10 Wend. R. M. v. Murbach, 13 Md. 91, 71 Am. Dec.
99. 625.

Pennsylvania.— Mitchell v. Lycoming Mut. Neio York.— Kent v. Quicksilver Min. Co.,

Tns. Co., 51 Pa. St. 402; Susquehanna Ins. 78 N. Y. 159; Poultney v. Bachman, 31 Hun
Co. V. Perrine, 7 Watts & S. 348. 49; McDermott v. Board of Police, 5 Abb.
For a view that the by-laws of. a corpora- Pr. 422 ; Brick Presb. Church v. New York,

tion are evidence against its oflficers, al- 5 Cow. 538.

though they be not corporators, see Wilming- See 12 Cent. Dig. tit. " Corporations,"
ton, etc.. Bank v. Wollaston, 3 Harr. (Del.) § 159.

90. . 43. Cummings v. Webster, 43 Me. 192.

41. Gosling V. Veley, 7 Q. B. 406, 19 L. J. 44. Flint v. Pierce, 99 Mass. 68, 96 Am.
Q. B. 135. 53 B. C. L. 406. And see Hopkins Dec. 691.

p. Swansea, 4 M. & W. 621. 45. New England Trust Co. v. Abbott,.
42. Alabama.— Wentheilj v. Montgomery 162 Mass. 148, 38 N. B. 432, 27 L. R. A.

County Medical, etc., Soc, 76 Ala. 567; Secu- 271.
rity Loan Assoc, v. Lake, 69 Ala. 456. 46. Seattle Trust Co. ;;. Pitner, 18 Wash.

Georgia.— Harrington v. Workingmen's 401, 51 Pac. 1048.
Benev. Assoc, 70 Ga. 340. 47. John C. Grafflin Co. v. Woodside, 87

Loiiisiana.—German Evangelical Congrega- Md. 146, 39 Atl. 413.
tion V. Pressler, 17 La. Ann. 127; Union 48. Cummings v. Webster, 43 Me. 192.
Bank v. Guice, 2 La. Ann. 249. < Contra, State v. Overton, 24 N. J. L. 435, 61

Maine.—Cummings v. Webster, 43 Me. 192; Am. Dec. 671.
Came v. Brigham, 39 Me. 35. 49. 3 Thompson Neg. (2d ed.) § 3104 et

Maa-yland.— Anacosta Tribe No. 12 I. 0. seq.
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person has bee6 in some way affected with knowledge of it and brought into

privity with it, so that it may operate as a contract between the corporation

and himself. In other eases it operates merely as a regulation among the mem-
bers of the corporation inter sese, or as between the corporation and its members,
and has no effect as a law, upon third persons,^" and no influence upon contracts

between the corporation and other parties.^^ A third person can enforce them
only when he shows some privity, as where he has advanced money or other

value upon the credit of a corporate bj'-law or the like.^^

6. Not Noticed Judicially, but Must Be Proved. Like the special charters of

corporations, where they consist of private statutes, the by-laws and ordinances

of such bodies are not noticed judicially, but must be proved as facts.^'

7. Whether Capable of Being Waived. In favor of third persons, it seems
clear that the provisions of a by-law may be waived by the corporation ;

^

although as among the members themselves the officers of a corporation, for

example a mutual insurance company, have no authority to waive the provisions

of a by-law, because it is in the nature of a private statute by which the members
have agreed to be governed.^ But as the doctrine of waiver in this relation gen-
erally arises with respect to contracts of insurance or of mutual insurance, it is

not within the purview of the present article and will not be further considered.

8. No Extraterritorial Force. By-laws of corporations cannot have, proprio
vigore, any operation outside the state witliin which the corporation exists,^

although, as in the case of charters, they may be allowed by comity to operate

among the members as the law of the corporation.^'

9. Interpretatiok of By-Laws. In the interpretation of by-laws the same
principles obtain which govern in the interpretation of statutes, contracts, and
other private instruments.^' As in the case of statutes, so in the case of by-laws,

the courts will, in construing them, where two interpretatons are possible, one of

which will save them and make them valid and the other of which will render

them invalid, so interpret them as to make them valid ; since the purpose of

violating the law of the land will not be imputed to their authors except where
necessary.^' They should have a reasonable construction.™

10. Actions Upon By-Laws. Actions are constantly brought by corporations

50. Flint V. Pierce, 99 Mass. 68, 96 Am. 54. Pennsylvania Ins. Co. t. Murphy, 5

Dec. 691; Mechanics', etc., Bank ». Smith, 19 Minn. 36.

Johns. (N. Y.) 115. 55. Behler v. German Mut. F. Ins. Co.,

51. Samuel v. Holladay, 21 Fed. Cas. No. 68 Ind. 347; Evans v. Trimountain Mut. F.

12,288, Woolw. 400, McCahon (Kan.) 214. Ins. Co., 9 Allen (Mass.) 329; Murphy v.

52. Flint V. Pierce, 99 Mass. 68, 96 Am. People's Equitable Mut. F. Ins. Co., 7 Allen
Dec. 691. (Mass.) 239; Mulrey v. Shawmut Mut. F.

Illustrations of the text.— Accordingly a Ins. Co., 4 Allen (Mass.) 116, 81 Am. Dec.

by-law of a bank that all payments made and 689 ; Priest v. Citizens' Mut. F. Ins. Co., 3 Al-

received must be examined at the time does len (Mass.) 602; Brewer v. Chelsea Mut. F.

not prevent a party dealing with the bank Ins. Co., 14 Gray (Mass.) 203; Hale v. Me-
from showing afterward that there was a chanics' Mut. F. Ins. Co., 6 Gray (Mass.)

mistake in his account of deposits and re- 169, 66 Am. Dec. 410 ; Clark v. New England
ceipts. Mechanics', etc., Bank v. Smith, 19 Mut. F. Ins. Co., 6 Cush. (Mass.) 342, 53
Johns. (N. Y.) 115. The facts that the by- Am. Dec. 44; Westchester F. Ins. Co. r.

laws of a corporation express an individual Earle, 33 Mich. 143; Union Mut. F. Ins. Co.

liability of members for company debts, and v. Keyser, 32 N. H. 313, 64 Am. Dec. 375.

that each member subscribed the by-laws 56. Mitchell v. Vermont Copper Min. Co.,

merely to become a member, are not enough 40 N. Y. Super. Ct. 406.

to sustain an action by a, creditor of the 57. See, generally, Fobeign Coepoeations.
company against a member for the amount 58. State v. Conklin, 34 Wis. 21; In re

due. He must at least show that he gave Dunkerson, 8 Fed. Cas. No. 4,158, 4 Biss.

credit or parted with value on the faith 277.

of the by-laws having been so drawn up and 59. Hibernia Fire Engine Co. v. Com., 93
signed hj the members. Flint v. Pierce, 99 Pa. St. 264; Poulters' Co. v. Phillips, 6 Bing.
Mass. 68, 96 Am. Dee. 691. N. Cas. 314, 4 Jur. 124, 9 L. J. C. P. 190, 8

53. Lucas v. San Francisco, 7 Cal. 463

;

Scott 593, 37 E. C. L. 640.

Haven v. New Hampshire Insane Asylum, 13 60. Osceola Tribe No. 11 I. 0. R. M. v.

N. H. 532, 38 Am. Deo. 512. Rost, 15 Md. 295; Boogher v. Maryland L.
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against their members, and, within limits already pointed out," against third per-

sons, npon by-laws, where the by-law operates as a contract between the corporation

and a member, by a member against the corporation.**^ By-laws are not noticed

judicially, but must be pleaded and proved as facts ; the pleader proceeding in

the same way in which he would proceed where any other private instrument

was the foundation of his action.*^

B. Power to Enact and Mode of Enacting— l. Inherent Power to Make.

By the principles of the common law, every corporation aggregate possesses the

inherent power to make all necessary rules and regulations for its government
and operation, although such power may not be expressly conferred in its charter,

in the statute of its creation, or in any other statute.^ It is regarded as a power
that is included in the grant of the capacity of being a corporation. It is

generally said to be " an incident to a corporation." ^ But if the charter or

governing statute contains an express grant of power to enact by-laws, and the

grant is by terms limited to specified cases or specified purposes, the grant will

operate as a restriction upon the power of legislation possessed by the corporation

in this respect, and will exclude all other objects by implication, on the principle

expressio unius exolusio altei'ius.^

2. Effect of Failure to Make. Where the governing statute in express terms
confers upon the corporation the power to adopt by-laws, the failure to exercise

the power will be ascribed to mere non-action, which will not render void any
acts of the corporation which would otherwise bo valid."

3. Must Be Adopted by Whom— a. When by Corporators, and Not by Direc-

tors OF Officers. Unless the constitution of the corporation or its governing
statute has vested the power of making by-laws in some particular board or body
of the corporation, it can be exercised only by the constituent body,^ and then
only by the most numerous body or constituency.*'

Ins. Co., 6 Mo. App. 592; Higgins v. Me-
Crea, 116 U. S. 671, 6 S. Ct. 557, 29 L. ed.

764; 1 Thompson Trials, § 1057 et seq.

Interpretation of various clauses in by-
laws.— Meaning of the words " earnings and
dividends," not used in the ordinary sense of

declared dividends. Bigbee, etc., River
Packet Co. r. Moore, 121 Ala. 379, 25 So. 602.

That a shareholder in a corporation organ-
ized to establish and maintain a law library

is liable for annual dues established by a by-

law, although he does not use the library.

Omaha Law Library Assoc, v. Connell, 55
Nebr. 396, 75 N. W. 837.

61. See supra, V, A, 5.

62. See Schrick v. St. Louis Mut. House
Bldg. Co., 34 Mo. 423, where it was held that
such an action could not be maintained if

the by-law had been repealed by substitution

during the membership of plaintiff and before

the bringing of his action.

63. Kehlenbeck v. Logeman, 10 Daly
(N. Y.) 447.

64. People v. Erie County Medical Soc,
24 Barb. (N. Y.) 570; Drake v. Hudson
River R. Co., 7 Barb. (N. Y.) 508; Martin
V. Nashville Bldg. Assoc, 2 Coldw. (Tenn.)
418.

65. Mechanics', etc.. Bank v. Smith, 19

Johns. (N. Y.) 115 (per Woodworth, J.);
Rex V. Westwood, 4 B. & C. 781, 10 B. C. L.

799, 7 Bing. 1, 20 E. C. L. 11, 4 Bligh N. S.

213, 5 Eng. Reprint 76, 2 Dow. & CI. 21, 37,
6 Eng. Reprint 637, 7 D. & R. 267 ; London
City V. Vanacker, Carth. 480 (per Lord Holt,

[33 1

C. J. ) . Cases are found where the proposi-

tion is put forward that corporations must
show their power to pass by-laws (Dunham
V. Rochester, 5 Cow. (N. Y.) 462) and bring

themselves by proof within that power (Tay-

lor V. Griswold, 14 N. J. L. 222, 27 Am.
Dec. 33), but the proper conception is that

the possession of the power is presumed.
66. State v. Ferguson, 33 N. H. 424; State

V. Morristown, 33 N. J. L. 57; Child v. Hud-
son's Bay Co., 2 P. Wms. 207, 24 Eng. Re-

print 702; Angell & A. Corp. § 325.

Whether a non-profit corporation has
power to make by-laws without express

authority see Bailey v. Master Plumbers, 103

Tenn. 99, 52 S. W. 853, 46 L. R. A. 561.

67. Steger v. Davis, 8 Tex. Civ. App. 23,

27 S. W. 1068.

68. Grant Corp. 77 [citing Rex v. West-
wood, 4 B. & C. 781, 10 E. C. L. 799, 7 Bing.

1, 20 E. C. L. 11, 4 Bligh N. S. 213, 5 Eng.
Reprint 76, 2 Dow. & CI. 21, 6 Eng. Reprint

637, 7 D. & R. 267].

69. Indiana.— Morton Gravel Road Co. v.

Wysong, 51 Ind. 4, where it is said that in

Indiana the power to make by-laws resides

in the members of the corporation at large,

where there is no law or valid usage to the
contrary.

Maryland.— Union Bank v. Ridgely, 1

Harr. & G. 324.

Massachusetts.— Salem Bank v. Gloucester
Bank, 17 Mass. 1, 9 Am. Dec. 111.

Mississippi.— Holly Springs Bank V. Pin-
son, 58 Miss. 421, 58 Am. Rep. 330.

[V, B, 3. al
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b. Where Charters and Statutes Confer Power Upon Directors and Other
Officers. Many charters and statutes exist conferring the power to enact by-laws
upon the directors and other officers, of which numerous examples have been
given in a recent work.™ These statutes are so numerous and variant and are
subject to such frequent changes that no attempt will be made to set them out
here. Examples of them may be suggested by saying that one of them gives the
directors the power to adopt a by-law prescribing the transfer of shares while the
owner is in default." The statutory delegation to a select body of the corpora-
tion of the power to make by-l^ws does not divest the inherent power of the
general body so to do, unless the statute so declares in express terms. Thus,
although the power of making by-laws is vested in the managers of the corpora-
tion, and not in the shareholders, a by-law passed at a meeting called as a share-
holders' meeting will be valid, if the shareholders and managers were the same
persons, and all were present and participated.'^

4. Formalities Required in Enacting. If the charter prescribes any formality
to be followed in the adoption of by-laws, of course it must be observed ; ™ but
if the charter is silent as to the formalities to be observed, a by-law may be
adopted by acts as well as by words ; by the uniform course of proceedings of
the corporation as well as by an express vote manifested in writing.'^ It has been
said, speaking with reference to the question whether a certain by-law had been
enacted, " Even if there was no record or the record was deficient, we consider it

settled \sj the authorities that the enactment of a by-law need not necessarily be
in writing, but may be inferred from facts proved." '^

5. Quorum to Enact. Where a statute authorizes a select body, e. g., the

Missouri.— State Sav. Assoc, v. Nixon-
Jones Printing Co., 25 Mo. App. 642; Carroll
r. Mullanphy Sav. Bank, 8 Mo. App. 249.

Nevada.— State v. Curtis, 9 Nev. 325.

Tennessee.— Martin v. Nashville Building
Assoc, 2 Coldw. 418.

England.—Rex v. Westwood, 4 B. & C. 781,
10 E. C. L. 799, 7 Bing. 1, 20 E. C. L. 11, 4
Bligh N. S. 213, 5 Eng. Reprint 76, 2 Dow.
& CI. 21, 6 Eng. Reprint 637, 7 D. & R. 267.

Numerous statutes have been enacted vest-

ing the power to enact by-laws in the cor-

poration or in its members, of which ex-

amples may be found in 1 Thompson Corp.
§ 962 et seq. Many of these statutes re-

enact the rule of the common law that such
by-laws must not be inconsistent with law,
etc. ( 1 Thompson Corp. § 962), and then pre-

scribe in detail what may be the subject-mat-

ter of such by-laws, such as the management
and regulation of the affairs of the corpora-

tion (1 Thompson Corp. § 963), the regula-

tion of the corporation, the management of

its affairs, and the transfer of its stock (1

Thompson Corp. § 964), or the holding of

corporate meetings ( 1 Thompson Corp.

§ 965). Sometimes such subjects as cor-

porate meetings and voting, the forfeiture

of shares, penalties, etc., are thrown to-

gether in these permissive statutes. 1

Thompson Corp. § 966. In other cases we
find thrown together the subjects of officers,

of meetings, and of elections. 1 Thompson
Corp. § 9G7. In others the management
of the corporate property, the regulation of

the affairs of the corporation, the transfer of

its shares, the duties of its officers, the num-
ber of its directors, penalties, liens upon its

[V, B, 3, b]

shares, etc. 1 Thompson Corp. §§ 968, 969.
In some cases we find special provisions ap-
plicable to railroad companies. 1 Thompson
Corp. § 971. In other cases provisions ap-
plicable to boom and navigation companies.
1 Thompson Corp. § 972. In other cases pro-
visions relating to the forfeiture of shares.
1 Thompson Corp. § 974. In other cases pro-
visions prescribing the manner in which by-
laws must be enacted, amended, or repealed.
1 Thompson Corp. §§ 97L, 976. -

70. 1 Thompson Corp. § 978 et seq.

71. Mechanics' Bank v. Merchants' Bank,
45 Mo. 513, 100 Am. Dee. 388.

72. People v. Sterling Burial Case Mfg.
Co., 82 111. 457.

For another illustration of this principle
in the case of a municipal corporation see the
decision of the house of lords in Rex v.

Westwood, 4 B. & C. 781, 10 E. C. L. 799,
7 Bing. 1, 20 E. C. L. 11, 4 Bligh N. S.

213, 5 Eng. Reprint 76, 2 Dow. & CI. 21, 6
Eng. Reprint 637, 7 D. & R. 267.

73. Dunston v. Imperial Gas Light, etc.,

Co., 3 B. & Ad. 125, 1 L. J. K. B. 49, 23
E. C. L. 63.

74. Fairfield Turnpike Co. v. Thorp, 13
Conn. 173 ; Langsdale v. Bonton, 12 Ind. 467

;

Dunston v. Imperial Uas Light, etc., Co., 3
B. & Ad. 125, I L. J. K. B. 49, 23 E. C. L.
63.

75. Lockwood v. Mechanics' Nat. Bank, 9
E. I. 308, 334, 11 Am. Rep. 253 [citing Union
Bank v. Eidgely, 1 Harr. & G. (Md.) 324;
Reuter v. Electric Tel. Co., 6 E. & B. 341, 2
Jur. N. S. 1245, 26 L. J. Q. B. 46, 4 Wkly.
Rep. 564, 88 E. C. L. 341 ; Angell & A. Corp.
§§ 238, 328].
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directors of a corporation, to make by-laws, a majority of that body at least is

necessary to constitute a quorum.™ Where the charter of a corporation author-

izes the president and directors to adopt by-laws, it is held that by-laws may be

adopted by a meeting at which the president and a quorum of the directors are

present ; and where the quorum consists of a majority, the assent of a majority

IS sufficient in order to make the by-laws valid." Where the by-laws are enacted

by the shareholders in their constituent character, there must, on principles

already explained,™ be a quorum consisting of a majority of the wliole body ; but

where the stock subscription has not been entirely tilled up, this means a majority

of the holders of the subscribed shares and not a majority of the potential shares."

6. Amendment and Repeal of By-Laws. A corporation which is authorized

by its charter or governing statute to make such by-laws as may be necessary to

attain the objects for which it is created has power to change such by-laws from
time to time, when necessary to carry out such objects ; ^ but it cannot make
such changes, although expressly empowered thereto by the charter or govern-

ing statute, as will impair any rights that have become vested by virtue of the

previous by-law.''

C. Requisites and Validity of By-Laws— l. Must Not Be Contrary to

Charter. By-laws which are contrary to the charter or governing statute of the

corporation are void.'*

2. Must Not Attempt to Enlarge Powers Granted by Charter or Governing

Statute. By-laws whereby the members of the corporation undertake to acquire

powers or franchises not granted by their charter or governing statute are in like

manner void.^^

3. Must Not Be Contrary to Articles of Incorporation. The articles of incor-

poration, sometimes called the articles of association, constitute the charter of the

corporation when read in connection with the governing statute. A by-law which
is contrary to such articles is therefore void, especially where it attempts to change
rights among the members thereby established.^

76. Ex p. Willcocks, 7 Cow. (N. Y.) 402, Indiana.— Presbyterian Mut. Assur. Fund
17 Am. Dec. 525. See also supra, IV, E. v. Allen, 106 Ind. 593, 7 N. E. 317.

77. Cahlll V. Kalamazoo Mut. Ins. Co., 2 Louisiana.— New Orleans v. Philippi, 9

Dougl. (Mich.) 124, 43 Am. Dec. 457. La. Ann. 44.

78. See supra, IV, E. Maine.— Andrews v. Union Mut. F. Ins.

79. Castner v. Twitchell-Champlin Co., 91 Co., 37 Me. 256. '

Me. 524, 40 Atl. 558. Massachusetts.— Supreme Council A. Ii.

80. Scanlan v. Snow, 2 App. Cas. (D. C.) of H. v. Perry, 140 Mass. 580, 5 N. E. 634.

137, 22 Wash. L. Rep. 62 (may be altered Minnesota.— Bergman v. St. Paul Mut.
or amended at any meeting of the sharehold- Bldg. Assoc, 29 Minn. 275, 13 N. W. 120.

ers at which a quorum is present, by a ma- Nevada.— State v. Curtis, 9 Nev. 325.

jority vote of those present, although the' New Hampshire.— Great Falls Mut. F.

previous by-laws make no provision for their Ins. Co. v. Harvey, 45 N. H. 292.

own alteration or amendment) ; Schrick v. New Jersey.— Kearney v. Andrews, 10

St. Louis Mut. House Bldg. Co., 34 Mo. 423. N. J. Eq. 70.

Compare Crittenden v. Southern Home Bldg., New York,,— Kent v. Quicksilver Min. Co.,

etc., Assoc, 111 Ga. 266, 36 S. E. 643, de- 78 N. Y. 159.

termined on a question of pleading. United States.— Chicago City R. Co. v.

For a statute and condition of fact under AUerton, 18 Wall. 233, 21 L. ed. 902.

which by-laws were held to be new by-laws England.— Rex v. Bumstead, 2 B. & Ad.
and not mere amendments of the former by- 699, 9 L. J. K. B. 0. S. 321, 22 E. C. L. 292

;

laws see Murphy v. Pacific Bank, 130 Cal. Rex v. Cutbush, 4 Burr. 2204 ; Rex v. Spencer,

642, 62 Pac 1059. 3 Burr. 1827 ; Harscot's Case, Comb. 202
81. Kent v. Quicksilver Min. Co., 78 N. Y. (per Holt, C. J.) ; Rex v. Weymouth, 7 Mod.

159. 373.

When a shareholder will not be estopped See 12 Cent. Dig. tit. "Corporations,"
from objecting see Bergman v. St. Paul Mut. § 154.

Bldg. Assoc, 29 Minn. 275, 13 N. W. 120. 83. Brewster v. Hartley, 37 Cal. 15, 99
82. California.— Brewster v. Hartley, 37 Am. Dec. 237 ; Andrews v. Union Mut. F. Ins.

Cal. 15, 99 Am. Dec. 237. Co., 37 Me. 256 ; Carr v. St. Louis, 9 Mo. 191.

Illinois.— Huesing v. Rock Island, 128 111, 84. Bergman v. St. Paul Mut. Bldg. Assoc,
465, 21 N. E. 558, 15 Am. St. Rep. 129. 29 Minn. 275, 13 N. W. 120.

[V. C, 8]
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4. Most Not Be Contrary to General Law. Generally speaking a by-law
which is contrary to the law of the land, common or statutory, is void.^

6. MnsT Not Be Contrary to Constitution, State or Federal. For stronger
reasons a by-law is void if it is contrary to the constitution of the state or the
United States, for an act of the legislature in such a case would be void.^'

6. Must Not Be Contrary to Common Right. Corporate by-laws must not con-
travene those principles of common right which are embodied in the common
law.^

7. Must Operate Equally. By-laws must operate equally upon all persons of
the class which they are intended to govern.*^

85. California.— People v. Crockett, 9 Cal.
112.

Connecticut.— Hayden v. Noyes, 5 Conn.
391.

I Louisiana.— New Orleans v. Philippi, 9
La. Ann. 44.

\ Maine.— Kennebec, etc., E. Co. v. Kendall,
31 Me. 470.

Michigan.— People v. Detroit Fire Dept.,
31 Mich. 458.

Neiv York.—People v. New York Operative
Masons Benev. Soc, 3 Hun 361; People v.

Erie County Medical Soc, 24 Barb. 570.

United States.— Bullard v. National Eagle
Bank, 18 Wall. 589, 21 L. ed. 923.

So a municipal ordinance which is repug-
nant either to the constitution of the United
States, the constitution of the particular
state, or its general law, whether statute or

common, is ipso facto void.

Arkansas.— Vance v. Little Kock, 30 Ark.
435.

Georgia.—Livingston v. Albany, 41 Ga. 21

;

Savannah v. Hussey, 21 Ga. 80, 68 Am. Dec.
452; Haywood v. Savannah, 12 Ga. 404.

Illinois.—Illinois Cent. R. Co. v. Blooming-
ton, 76 111. 447.

Indiana.— Indianapolis v. Indianapolis
Gas Light, etc., Co., 66 Ind. 396.

Iowa.— Burlington v. Kellar, 18 Iowa 59.

Louisiana.— Walker v. New Orleans, 31

La. Ann. 828; New Orleans v. State Sav.
Bank, etc., Co., 31 La. Ann. 637; Cullinan
V. New Orleans, 28 La. Ann. 102; Shreveport
V. Levy, 26 La. Ann. 671, 21 Am. Rep. 553;
State V. Caldwell, 3 La. Ann. 435.

Minnesota.— Judson v. Reardon, 16 Minn.
431.

Nebraska.— State v. Hardy, 7 Nebr. 377.

New York,— Wood v. Brooklyn, 14 Barb.
425.

Pennsylvania.— Wilkesbarre City Hospital
V. Luzerne County, 84 Pa. St. 55.

Tennessee.—Pesterfield v. Vickers, 3 Coldw.
205.

England.—In re London Case, 8 Coke 1216;
Kirk V. Nowill, 1 T. R. 118, 1 Rev. Rep. 160.

Legislature cannot delegate power to enact
by-laws contravening general law.— As the
legislative power cannot be delegated, it is

not competent for the legislature to confer
upon a, moneyed corporation power to enact
l)y-laws contravening, repealing, or in any
wise changing the statutory or common law
of the land. Seneca County Bank v. Lamb,
26 Barb. (N. Y.) 595.

[V, C, 4]

Limitation of rule of above text.— A sound
limitation of the rule of the above text is.

believed to be that if a by-law of a corpora-
tion is not unreasonable, or contrary to the
general policy of the law or to those fimda-
mental principles of right guaranteed by the
law, the fact that it introduces a new rule
which is different from the rule of the com-
mon law does not render it invalid. Goddard
V. Merchants' Exch., 9 Mo. App. 290 laffirmed
in 78 Mo. 609].

86. State v. Cincinnati, 23 Ohio St.

445.

87. This principle more commonly arises
with respect to the ordinances of municipal
corporations, but it must be equally appli-
cable to the by-laws of private corporations,
and especially to quasi-public corporations,
such as railway companies, telegraph com-
panies, and the like. For illustrations of
municipal ordinances which have been held
contrary to common right see 38 Am. Dec.
636 note; 1 Thompson Corp. § 1017; and
the following cases:

Connecticut.— Willard v. Killingworth, &
Conn. 247 ; Hayden v. Noyes, 5 Conn. 391.

Illinois.— Stack v. East St. Louis, 85 111.

377, 28 Am. Rep. 619.

Indiana.— Pettis v. Johnson, 56 Ind. 139;
Evansville v. Martin, 41 Ind. 145.

Louisiana.— Lanfear v. New Orleans, 4 La.
97, 23 Am. Dec. 477.

North Carolina.—Edenton v. Capeheart, 71
N. C. 156.

Tennessee.— Memphis v. Battaile, 8 Heisk.
524, 24 Am. Rep. 285.

88. People v. Young Men's Father Mat-
thew Total Abstinence Benev. Soc. No. 1^

41 Mich. 67, 1 N. W. 931 ; Goddard 17. Mer-
chants' Exch., 9 Mo. App. 290 ; Budd v. Mult-
nomah St. R. Co., 15 Oreg. 413, 15 Pac. 659,
3 Am. St. Rep. 169.

Under this principle a corporation cannot
exercise its power to make by-laws by direct-

ing a resolution against the shares of a par-

ticular member. Budd v. Multnomah St. R.
Co., 15 Oreg. 413, 15 Pac. 659, 3 Am. St. Rep.
169.

Examples of municipal ordinances which
have been held void because operating un-
equally may be found in Ex p. Frank, 52
Cal. 606, 28 Am. Rep. 642; Judson v. Rear-
don, 16 Minn. 431; Pinkerton v. Verberg, 30
Centr. L. J. 352; Nashville v. Althrop, 5.

Coldw. (Tenn.) 554; Pesterfield v. Vickers,
3 Coldw. (Tenn.) 205.
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8. Must Not Disturb Vested Rights. A by-law which disturbs vested rights of

the members of a corporation is of course void, since a statute so operating would
be void,*' and, although the power is reserved to a corporation by its charter to

alter, amend, or repeal its by-laws, it cannot repeal a by-law so as to impair rights

which have become vested thereunder.**

9. Must Not Attempt to Make Members Liable For Corporate Debts. It fol-

lows from what has just preceded that where neither the charter nor the govern-
ing statute imposes on the members a personal liability to pay the debts of the
corporation, such a liability cannot be created by any by-law or vote of the cor-

poration so as to be binding on dissenting members,'' unless the member sought
to be charged is in some way connected with the by-laws so as to bring him into
privity with the creditor.'^

10. Must Not Operate Retrospectively. A by-law which attempts to operate
retrospectively, disturbing existing rights or creating new penalties, and being
hence in tlie nature of an ex post facto law, is of course void.''

11. Must Not Be Unreasonable, Oppressive, or Extortionate— a. Rule Stated.

In its operation between the corporation and its members, a by-law in order to be
valid must not be unreasonable, oppressive, or extortionate.'* Included in the
foregoing is a principle of the common law, running back so far that its origin

cannot be found, that the by-laws of corporations will be set aside by the judicial

courts when deemed unreasonable.'^

89. People v. Crockett, 9 Cal. 112; Gray
f. Portland Bank, 3 Mass. 364, 3 Am. Dec.
156; People v. Detroit Fire Dept., 31 Mich.
458.

90. Kent v. QuicksUver Min. Co., 78 HT. Y.
159 [affirming 12 Hun (N. Y.) 53].

91. Georgia.— Eeid v. Eatonton Mfg. Co.,

40 Ga. 98, 2 Am. Rep. 563.

ifoime.— Kennebec, etc., R. Co. v. Kendall,
31 Me. 470.

Massachusetts.— Fliiit v. Pierce, 99 Mass.
68, 96 Am. Dec. 691; South Parish Free
Schools V. Flint, 13 Mete. 539.

Nebraska.— Omaha Law Library Assoc, v.

Connell, 55 Nebr. 396, 75 N. W. 837.

New York.— Sullivan County Club v. But-
ler, 26 Misc. 306, 56 N. Y. Suppl. 1, holder
of full-paid shares not bound by a recital in

the certificate that he held them pursuant
to a by-law authorizing their assessment,
which by-law had been passed subsequently
to his payment of them.

92. Flint V. Pierce, 99 Mass. 69, 96 Am.
Dec. 691.

On the same principle a bank cannot make
its shareholders liable for its bills, merely
by printing a notice thereo:^ that they are
so liable. Lowry v. Inman, 46 N. Y. 119.

So where a city has granted to a street

railway company a franchise to operate a
railway with a double track, it cannot, after
the company has expended money under the
grant, restrict it to a single track, by an
amendment to the ordinance conferring the
franchise. Burlington v. Burlington St. R.
Co., 49 Iowa 144, 31 Am. Rep. 145.

93. Howard v. Savannah, T. U. P. Charlt.
(6a.) 173; People v. Detroit Fire Dept., 31
Mich. 458.

94. Shannon v. Howard Mut. Bldg. Assoc,
36 Md. 383; State v. Overton, 24 N. J. L.
435, 61 Am. Dec. 671; Citizens' Mut. Loan,

etc., Assoc. V. Webster, 25 Barb. (N. Y.) 263;
People V. Throop, 12 Wend. (N. Y.) 183;
Bufifalo V. Webster, 10 Wend. (N. Y.) 99;
Forrest City United Land, etc., Assoc, v. Gal-
lagher, 25 Ohio St. 208; Hagerman v. Ohio
Bldg., etc., Assoc, 25 Ohio St. 186.

95. New York.— People v. Erie County
Medical Soc, 24 Barb. 570. See also Stokes
V. New York, 14 Wend. 87; Buffalo v. Web-
ster, 10 Wend. 99; Hudson City v. Thome,
7 Paige 261.

Oregon.— Budd v. Multnomah St. R. Co.,

15 Oreg. 413, 15 Pac 659, 3 Am. St. Rep.
169.

Pennsylvama.—^Northern Liberties v. North-
ern Liberties Gas Co., 12 Pa. St. 318; Com.
V. Cain, 5 Serg. & R. 510; Com. v. St. Pat-
rick's Benev. Soc, 2 Binn. 441, 4 Am. Dec.
453.

South Carolina.— Palmetto Lodge No. 5,

I. 0. 0. F. V. Hubbell, 2, Strobh. 457, 49 Am.
Dec. 604; St. Luke's Church v. Mathews, 4
Desauss. 578, 585, 6 Am. Dec 619.

England.— Feltmakers v. Davis, 1 B. & P.
98; Rex v. Spencer, 3 Burr. 1827; Rex v.

Richardson, 1 Burr. 517, 2 Ld. Ken. 85; In re
Sutton's Hospital Case, 10 Coke la; Norria
V. Staps, Hob. 293; London City v. Vanacker,
1 Ld. Raym. 496; Bacon Abr. tit. By-Law;
Comyns Dig. tit. Franchise (F) 10; 2 Kyd
Corp. 95.

,The principle had its origin when nearly all

corporations were public or municipal in
their character; and the following cases as-
sert and illustrate the principle that munici-
pal by-laws or ordinances will be set aside
by the judicial court when deemed imreason-
able.

Arkansas.— Waters v. Leech, 3 Ark. 110.
California.— Ex p. Chin Yan, 60 Cal. 78;

Em p. Frank, 52 Cal. 606, 28 Am. Rep. 642.
Georgia.— Gilham v. Wells, 64 Ga. 192.

[V, C. 11, a]
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b. Limitations of Rule. If, in a strictly private association, the members
agree among themselves that a particular rule is reasonable, the same not being

opposed to the law in the sense of being immoral or criminal, the courts will give

effect to it as a private contract and will not set it aside because they may deem
it unreasonable.'* Neither can a by-law be set aside as unreasonable by the judi-

cial courts, when it is within the powers expressly conferred upon the corpora-

tion ; for where the legislature, by a valid and constitutional law, have declared

that a certain thing is reasonable, the courts cannot say that it is unreasonable."

Moreover, before a court will declare a corporate by-law or ordinance unreason-

able, its unreasonableness must clearly appear. The courts will not look closely

into mere matters of judgment, where there may be a reasonable difference of

opinion.'^

e. Question of Reasonableness One of Law For Court. The question whether
a corporate by-law is reasonable, or whether it ought to be set aside as unreason-

able, is a question of law for the court and is not to be submitted to a jury.'*

This rule applies to the regulations of public carriers ^ and to the by-laws or ordi-

nances of municipal corporations.^

3 Illinois.— Tugman v. Chicago, 78 111. 405.

loioa.— Davis v. Anita, 73 Iowa 325, 35
N. W. 244; Meyers v. Chicago, etc., E. Co.,

67 Iowa 555, 10 N. W. 896, 42 Am. Rep. 50.

Kentucky.— Com. v. StefFee, 7 Bush 161.

Massachusetts.—Pedrick v. Bailey, 12 Gray
161; Com. v. Robertson, 5 Cush. 438.

Missouri.—Cape Girardeau v. Riley, 72 Mo.
220.

NetD Hampshire.— State v. Freeman, 38
N. H. 426.

New Jersey.— Kip v. Paterson, 26 N. J. L.

298; Dayton v. Quigley, 29 N. J. Eq. 77.

New York.— People v. Throop, 12 Wend.
183 ; Dunham v. Rochester, 5 Cow. 462.

Pennsylvania.— O'Maley v. Freeport, 96

Pa. St. 24, 42 Am. Rep. 527 ; Northern Liber-

ties V. Northern Liberties Gas Co., 12 Pa. St.

318; Fisher v. Harrisburg, 2 Grant 291.

Tennessee.— Whyte v. Nashville, 2 Swan
364; Memphis v. Winfield, 8 Humphr. 707;
Columbia v. Beasly, 1 Humphr. 232, 34 Am.
Dec. 646.

Virginia.—Kirkham v. Russell, 76 Va. 956.

Wisconsin.— Atkinson v. Goodrich Transp.

Co., 60 Wis. 141, 18 N. W. 764, 50 Am. Rep.

352; Clason v. Milwaukee, 30 Wis. 316.

See further as to the validity of by-laws of

municipal corporations Mobile v. Yuille, 3

Ala. 137, 36 Am. Dec. 441; Floyd v. Eaton-
ton, 14 Ga. 354, 58 Am. Dec. 559 ; Tanner v.

Albion, 5 Hill (N. Y.) 121, 40 Am. Dec. 337;

Robinson v. Franklin, 1 Humphr. (Tenn.)

155, 34 Am. Dee. 625. And see note 34 Am.
Dec. 627 et seq.

96. Kehlenbeck v. Logeman, 10 Daly
(N. Y.) 447.

97. District of Columbia v. Waggaman, 4
Mackey (D. C.) 328; Haynes v. Cape May,
50 N. J. L. 55, 13 Atl. 231.

98. St. Louis V. Weber, 44 Mo. 547.

Municipal ordinance both reasonable and
unreasonable.— That a municipal ordinance

may be adjudged reasonable as applicable to

one state of facts and unreasonable as appli-

cable to another see Knapp, J., in Nicoulin

V. Lowery, 49 N. J. L. 391, 8 Atl. 513. See

[V, C, 11, b]

also Pennsylvania R. Co. v. Jersey City, 47
N. J. L. 286.

99. Com. V. Worcester, 3 Pick. (Mass.)
462; St. Ijouis v. Weber, 44 Mo. 547; Merz
V. Missouri Pac. R. Co., 14 Mo. App. 459;
St. Louis V. St. Louis R. Co., 14 Mo. App.
221; Neier v. Missouri Pac. R. Co., 12 Mo.
App. 25; Ayres v. Morris, etc., R. Co., 29
N. J. L. 393, 80 Am. Dec. 215 ; State v. Over-
ton, 24 N. J. L. 435, 61 Am. Dec. 671.

1. Illinois Cent. R. Co. v. Whittemore, 43
111. 420, 92 Am. Dec. 138; State v. Overton,
24 N. J. L. 435, 61 Am. Dec. 671; Vedder v.

Fellows, 20 N. Y. 126.

At the same time it has been held proper
to admit testimony in regard to the neces-

sity of such a rule. Illinois Cent. R. Co. v.

Whittemore, 43 111. 420, 92 Am. Dec. 138.

Whether a certain legulation of a railway
company is sufficient for the prevention of
collisions has been held a question for a
jury. Chicago, etc., R. Co. v. McLallen, 84
111. 109.

Where the facts are undisputed it has been
held that the question of the reasonableness

of a rule established by a railway company
is a question of law for the court. Vedder
V. Fellows, 20 N. Y. 126; Old Colony R. Co.

V. Tripp, 33 Am. & Eng. R. Cas. 488. But
when the question depends upon the existence

of particular facts and circumstances, it is

said to be a question for the jury, under
proper instructions from the court. Pitts

burgh, etc., E. Co. v. Lyon, 123 Pa. St. 140
16 Atl. 607, 10 Am.. St. Rep. 517, 2 L. R. A,

489.

2. Dayton v. Quigley, 29 N. J. Eq. 77

Kneedler v. Norristown, 100 Pa. St. 368, 45

Am. Rep. 383; Northern Liberties v. North-
ern Liberties Gas Co., 12 Pa. St. 318; Fisher

V. Harrisburg, 2 Grant (Pa.) 291; I Dillon

Mun. Corp. §§ 319, 320, 321.

Instances of by-laws held void because un-
reasonable see 1 Thompson Corp. § 1023;

Sayre v. Louisville Union Benev. Assoc, i

Duv. (Ky.) 143, 85 Am. Dec. 613; State v.

Union Merchants' Exch., 2 Mo. App. 96 ; Rob-
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12. Must Not Be in Restraint of Trade— a. Rule Stated. As a general rule

by-laws which operate in restraint of trade are void, as against public policy,

under the principles of the common law ; * and this is also true of municipal

ordinances/ and especially of municipal ordinances tending to create monopolies,

excluding of course those cases where the grant of exclusive franchises is neces-

sary, as in the case of gaslight companies, water-supply companies, and the like.**

b. Establishing Combinations Among Workmen to Maintain Prices. It seems

that a by-law of an incorporated association of workmen, having the effect of

maintaining reasonable prices for the work performed by the members of the

association, but without interfpring with the freedom of contract of the individual

members or interposing the mere will of the association for the views of the indi-

vidual in determining what price is reasonable, would be unobjectionable, and
would not be set aside as unreasonable or as opposed to sound morals or public

policy.*

e." Restraining Transfer of Corporate Shares— (i) In Oenhbal. Shares of

stock in a corporation being personal property, and thejus disponendi heing inci-

dent to the very nature of property, it follows that a by-law which undertakes to

prohibit a shareholder from freely transferring his snares is ordinarily void, as

being in restraint of trade and against common right.''

inson v. Groscot, Comb. 372; Loudon v. Salis-

bury, Comb. 221.

Numerous instances of municipal by-laws
held void because unreasonable see 1 Thomp-
son Corp. § 1024.

Instances of municipal by-laws held not
unreasonable see 1 Thompson Corp. § 1025.

Ancient by-laws touching admission of

persons to freedom of corporation or place

see 1 Thompson Corp. § 1026; Green v. Dur-
ham, 1 Burr. 127 ; In re Ipswich Tailors Case,

11 Coke 53o.
By-law compelling elected members to

wear livery and pay initiation fee or suffer

a forfeiture see 1 Thompson Corp. § 1027;
Vintners' Co. v. Passey, 1 Bvirr. 235, 1 Ld.
Ken. 500; Taverner's Case, T. Eaym. 446.

Instances of by-laws of various kinds of
corporations held reasonable and valid see

1 Thompson Corp. § 1052.

Validity of by-laws regulating conduct of
members of the corporation see London, etc.,

Tobacco Pipe Makers Co. v. Woodroffe, 7

B. & C. 838, 14 E. C. L. 374.

3. Kentucky.— Sayre v. Louisville Union
Benev. Assoc, 1 Duv. 143, 85 Am. Deo. 613.

Massachusetts.— Quiner v. Marblehead So-

cial Ins. Co., 10 Mass. 476.

Missouri.—^Moore v. Bank of Commerce, 52
Mo. 377; Chouteau Spring Co. v. Harris, 20
Mo. 382.

Pennsylvania.— In re Butchers' Beneficial

Assoc, 35 Pa. St. 151.

England.— Clark v. Le Cren, 9 B. & C. 52,

17 E. C. L. 33 ; Woolley v. Idle, 4 Burr. 1951

;

Harrison v. Godman, 1 Burr. 12; In re Ipsr

wich Tailors Case, 11 Coke 53a; London v.

Compton, 7 D. & R. 597, 4 L. J. K. B. O. S.

49, 16 E. C. L. 299.

See also Angell & A. Corp. 184; 1 Bacon
Abr. 547; Will Corp. 142.

One of the beginnings of the ancient law
on this subject is found in the cases of
in re Ipswich .Tailors Case, 11 Coke 53o,

Where it was held that a by-law of a corpo-

ration preventing a member from working at
his trade of tailoring who had not served an
apprenticeship of seven years is void. The
case is set out at length in 1 Thompson Corp.

§ 1029. Compare Silk Throusters v. Freman-
tee, 2 Keb. 309, where it was held that a by-

law providing that no man should work to

exceed one hundred and sixty spindles who
was not an assistant, and that no man who
was an assistant should nave more than two
himdred and forty spindles, under pain of

£3 10s. was not bad.

4. St. Paul V. Traeger, 25 Minn. 248, 33
Am. Rep. 462; State v. Fisher, 52 Mo. 174;
St. Louis V. Grone, 46 Mo. 574; Hayes v.

Appleton, 24 Wis. 542. See also 1 Thompson
Corp. § 1028, note 2.

5. See 1 Thompson Corp. § 1028, note 3,

citing numerous cases.

6. See the reasoning of Bullitt, J., in Sayre
V. Louisville Union Benev. Assoc, 1 Duv.
(Ky.) 143, 85 Am. Dec. 613. See also Snow
V. Wheeler, 113 Mass. 179; Carew i;. Ruther-
ford, 106 Mass. 1, 8 Am. Rep. 287; Bowen
V. Matheson, 14 Allen (Mass.) 499; Com. i?.

Hunt, 4 Mete. (Mass.) Ill, 38 Am. Dec.

346; Reg. V. Rowlands, 17 Q. B. 671, 5 Cox
C. C. 466, 2 Den. C. C. 364, 16 Jur. 268, 21
L. J. M. C. 81, 79 E. C. L. 671.

The law of this subject is still in a state of

formation.— It has been expounded with
great clearness and propriety by Chief Judge
Parker, of the court of appeals of New York,
in Steam Fitters, etc., Nat. Protective Assoc.

V. Cumming, 170 N. Y. 315, 63 N. E. 369, 88
Am. St. Rep. 648, 58 L. R. A. 135. The ease

of People V. Fisher, 14 Wend. (N. Y.) 9, 28
Am. Dec. 501, decided imder a statute, does
not express the modern law.

7. Victor G. Bloede Co. v. Bloede, 84 Md.
129, 34 Atl. 1127, 33 L. R. A. 107, 57 Am.
St. Rep. 373; Brinkerhoff-Parris Trust, etc.,

Co. V. Home Lumber Co., 118 Mo. 447, 24
S. W. 129 (invalidity of by-law restrict-

ing the right of shareholders to convey their

[V. C, 12, e, (i)]
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(ii) Forbidding Tmansfeb While Ssabeholder Is Indebted to Cob-
POBATION. If the charter of a banking corporation authorizes its board of direc-

tors to make rules regulating the transfer of its shares, a by-law adopted by them
forbidding tlie transfer of stock so long as the owner is indebted to the bank is

valid, although inconsistent with the general law of the state governing the
transfer of property.'

(ni) Restsictino or Hampering Mode of Transfer. A by-law requiring
transfers of shares to be made only at the office of the corporation, personally or
by attorney, with the consent of the president thereof, has been held contrary to

the general law of the state respecting the right to transfer personal property,*

resulting in the conclusion that a transfer, accompanied with a delivery of the

share certificates to the vendee, although not made on the books of the corpora-

tion, is valid, not only as between the vendor and vendee, but as against an
attaching creditor of the vendor, whose attachment was levied before he or the
treasurer of the company had notice of the transfer.^

(iv) Creating Lien Upon Smares. According to the weight of authority,

a by-law creating a lien on the shares of a member for dues owing by him to the

corporation is valid and binding,^' except as against innocent purchasers for

value,'^ although this necessarily operates to restrain a transfer of the shares

on the books of the corporation until the indebtedness is paid ;
^' but it should be

shares to any one until the directors have re-

fused to purchase them or while the share-
holders are indebted to the corporation; but
see the next paragraph) ; Kinnan v. Sullivan
County Club, 26 N. Y. App. Div. 213, 50
N. Y. Suppl. 95; Ireland v. Globe Milling
Co., 21 R. I. 9, 41 Atl. 258, 79 Am. St. Rep.
769 (holding that the right of a shareholder
to transfer his shares cannot be abridged by
a by-law providing that he must first offer

them to the corporation for a period of thirty
days). And see infra, VII, D, 1, f, (n).

8. Farmers', etc.. Bank v. Wasson, 48 Iowa
336, 30 Am. Rep. 398; Mechanics' Bank v.

Merchants' Bank, 45 Mo. 513, 100 Am. Dec-
388 [approved in Spurlock v. Pacific R. Co.,

61 Mo. 319, and distinguished in Carroll v.

MuUanphy Sav. Bank, 8 Mo. App. 249].

Compare Moore v. Bank of Commerce, 52 Mo.
377; Chouteau Spring Co. v. Harris, 20 Mo.
382.

9. Sargent v. Franklin Ins. Co., 8 Pick.

(Mass.) 90, 19 Am. Dec. 306.

10. Sargent v. Essex Mar. R. Corp., 9 Pick.

<Mass. ) 202; Sargent v. Franklin Ins. Co.,

8 Pick. (Mass.) 90, 19 Am. Dec. 306.

11. AXabama.— Planters', etc., Ins. Co. V.

Selma Sav. Bank, 63 Ala. 585.

California.— Jennings v. State Bank, 79
Cal. 323, 21 Pac. 852, 12 Am. St. Rep. 145,

5 L. R. A. 233; People v. Crockett, 9 Cal.

112.

ConreecJtcMi.—Vansands v. MiddlesexCounty
Bank, 26 Conn. 144.

Iowa.— Farmers', etc.. Bank v. Wasson, 48
Iowa 336, 30 Am. R«p. 398.

Maine.— Bath Sav. Inst. v. Sagadahoc Nat.
Bank, 89 Me. 500, 36 Atl. 996.

Mississippi.— Holly Springs Bank v. Pin-
son, 58 Miss. 421, 38 Am. Rep. 330.

Missouri.— Spurlock v. Pacific R. Co., 61
Mo. 319; Mechanics' Bank v. Merchants' Bank,
45 Mo. 513, 100 Am. Dec. 388.

[V. C. 12, e, (n)]

New Hampshire.— Costello v. Portsmouth
Brewing Co., 69 N. H. 405, 43 Atl. 640 (by-
law reserving lien on shares for shareholder's
indebtedness to the corporation not within
the prohibition of a statute forbidding re-

straints upon the free sale of shares) ; Hill
V. Pine River Bank, 45 N. H. 300.

New Jersey.— YoTing v. Vough, 23 N. J.

Eq. 325.

Rhode Island.— Lockwood v. Mechanics'
Nat. Bank, 9 R. I. 308, 11 Am. Rep. 253.

United States.— Knight v. Old Nat. Bank,
14 Fed. Cas. No. 7,885, 3 Cliff. 429; Pender-
gast V. Stockton Bank, 19 Fed. Cas. No.
10,918, 2 Sawy. 108.

See 12 Cent. Dig. tit. "Corporations,"!
§ 609.

12. California.—^Anglo-Califomian Bank v.

Grangers' Bank, 63 Cal. 359.

Iowa.— Des Moines Nat. Bank v. Warren
County Bank, 97 Iowa 204, 66 N. W. 154,

holding that failure of a bank to post its

by-laws in its principal place of business, as
required by statute, defeats its right to en-

force such a lien against a purchaser of

shares in good faith.

Louisiana.— Pitot v. Johnson, 33 La. Ann.
1286.

Michigan.— Bronson Electric Co. v. Rheu-
bottom, 122 Mich. 608, 81 N. W. 563.

Missouri.—Carroll v. Mullanphy Sav. Bank,
8 Mo. App. 249.

New York.— Driscoll v. West Bradley, etc.,

Mfg. Co., 59 N. Y. 96; Conklin v. Oswego
Second Nat. Bank, 45 N. Y. 655.

Pennsylvania.—^Merchants' Bank v. Shouse,
102 Pa. St. 488.

United States.— BuUard v. National Eagle
Bank, 18 Wall. 589, 21 L. ed. 923; South
Bend First Nat. Bank v. Lanier, 11 Wall.
369, 20 L. ed. 172.

13. Bath Sav. Inst. v. Sagadahoc Nat.
Bank, 89 Me. 500, 36 Atl. 996.
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understood that there are decisions which deny the right of a corporation to

create such liens."

13. Releasing Shareholders From Obligation of Paying For Shares. The
assets of a corporation being a trust fund for its creditors, and the indebtedness

of ' shareholders to the corporation for their shares being a part of this trust fund,

a by-law which attempts to release shareholders from the obligation incurred bv
their contract of subscription or by their knowing acquisition of shares which
have not been fully paid up, by allowing them to pay a percentage of what is

due in respect of their shares and to forfeit their shares and be discharged from
the obligation of paying the remainder, is void as to creditors of the corporation.'^

14. Restricting Right to Sue in Courts. By-laws restricting the right to

sue in the courts are generally void ;
'* and hence a by-law of an insurance com-

pany providing that any suit on a policy must be brought in a certain county is

not binding on the assured," although by-laws in the nature of statutes of limita-

tion, prescribing the time within which suits must be brought, are upheld where
the time is not unreasonably short.'^

14. That a corporation is not, under the
Missouri statute providing that the stock of

any company formed under the act shall be
personal estate and shall be " transferable in

the manner prescribed by the by-laws of the

company," authorized to pass by-laws reserv-

ing a lien upon all shares issued or held by
any shareholder for the security of any debt

due the corporation by him see Atchison
County Bank v. Durfee, 118 Mo. 431, 24
S. W. 133, holding, however, that such a by-

law may be binding upon one who assisted

in passing it, and upon a purchaser from him
of the shares with notice of the lien.

15. Slee V. Bloom, 19 Johns. (N. Y.) 456,

10 Am. Dec. 273. That a by-law prescrib-

ing that any shareholder paying fifty per cent

of his shares shall be discharged from all

future calls on his subscription except by
way of forfeiture is valid even as against
creditors, upon his complying with it before

dissolution of the corporation, see Slee v.

Bloom, 19 Johns. (N. Y.) 456, 10 Am. Dec.

273. See also imfra, VIII, B, 1 et seq.

Ratification by creditor.— What act of a
creditor who is also a trustee of the corpora-

tion will not be deemed a ratification of such
a by-law see Slee v. Bloom, 19 Johns. (N. Y.)

456, 10 Am. Dec. 273.

16. For the governing principle see Home
Ins. Co. V. Morse, 20 Wall. (U. S.) 445, 22
L. ed. 365; Scott v. Avery, 5 H. L. Cas. 811,

2 Jur. N. S. 815^ 25 L. J. Exch. 303, 4 Wkly.
Bep. 746.

On the same principle a custom that a
party having a claim due upon contract may
not pursue the remedies provided by law to

collect it is not a good custom. Spears v.

Ward, 48 Ind. 541 ; Manson v. Grand Lodge
A. 0. U. W., 30 Minn. 509, 16 N. W.
395.

17. Nute V. Hamilton Mut. Ins. Co., 6
Gray (Mass.) 174.

That a by-law of a municipal corporation
prohibiting members from pursuing their

legal remedies beyond the jurisdiction of the
corporation is void see Ballard v. Bennet, 2
Burr. 775; Player v. Archer, 2 Sid. 120.

18. Amesbury v. Bowditch Mut. F. Ins.

Co., 6 Gray (Mass.) 596; Wilson v. Mina,
Ins. Co., 27 Vt. 99 ; Cray v. Hartford F. Ins.

Co., 6 Fed. Cas. No. 3,375, 1 Blatchf. 280.

Applied to what corporations.— The prin-

ciple of the text is generally applied only
with respect to those corporations where
property rights are involved. It does not
apply to the case of religious societies, fra-

ternal organizations, social clubs, etc., where,
generally stated, it is the policy of the law
to compel members to settle their grievances
before their own corporate judicatories, be-

fore resorting to the judicial courts. See on
this subject Harrington v. Workingmen's
Benev. Assoc, 70 Ga. 340; Supreme Council
O. of C. F. V. Garrigus, 104 Ind. 133, 3 N. E.
818, 54 Am. Rep. 298; Bauer v. Samson
Lodge K. of P., 102 Ind. 262, 1 N. E. 571;
Lafond v. Deems, 81 N. Y. 507 ; Poultney v.

Bachman, 31 Hun (N. Y.) 49; White v.

Brownell, 2 Daly (N. Y.) 329.

As illustrating the disinclination of the
courts to interfere vi^ith the by-laws of pri-

vate societies organized for ideal purposes
whether incorporated or not see the follow-

ing eases:

Alabama.— Weatherly v. Montgomery
County Medical, etc., Soc, 76 Ala. 567.

Georgia.— Hussey v. Gallagher, 61 Ga. 86;
Savannah Cotton Exch. v. State, 54 Ga.
668.

Illinois.— People v. Chicago Bd. of Trade,
80 111. 134.

Maryland.— Osceola Tribe No. 11, I. 0.

R. M. V. Schmidt, 57 Md. 98 ; Anacosta Tribe
No. 12, I. O. E. M. V. Murbach, 13 Md. 91,

71 Am. Dec. 625.

Michigan.— People v. St. George's Soc, 28
Mich. 261.

Tiew York.— Lafond V. Deems, 81 N. Y.

507, 18 Abb. N. Cas. 344 [reversing 1 Abb. N.
Cas. 318, 52 How. Pr. 41] ; Loubat v. Le Roy,
15 Abb. N. Cas. 1; Olery v. Brown, 51 How.
Pr. 92.

Pennsylvania.— Black, etc.. Smiths' Soc. v.

Vandyke, 2 Whart. 309, 30 Am. Dec. 263.

England.— Dawkins v. Antrobus, 17 Ch. D.
615, 44 L. T. Rep. N. S. 557, 29 Wkly. Rep.
511.

[V, C, 14]



362 [10 Cyc] CORPORATIONS

15. Compelling Members to Submit Disputes to Arbitration. Upon like grounds
it has been held that a by-law of an incorporated merchants' exchange which com-
pelled its members to submit their disputes to arbitration is unreasonable and void,

since it has the effect of contracting away the right which every person has of

seeking redress of grievances in the judicial courts, according to the law of the

land."

16. Establishing Quorum OF Board OF Directors. It seems that in the absence of

a provision in the charter, governing statute, or articles of incorporation, it is com-
petent to provide by a by-law what shall constitute a quorum of the board of

directors.^

17. By-Laws Valid in Part and Void in Part. Like a statute a by-law may be
valid in part and void in part, where the good and the bad portions of it are so

far disassociated that the good might have been enacted without the bad,^^ but
not where the sense is entire.^

D. Penalties For Enforcement— I. By-Laws May Be Enforced by Reasonable
Fines and Penalties— a. Rule Stated. In general it may be said that corporations

,have the power to enforce their by-laws by pecuniary lines, provided the fines are

certain and not unreasonable, and do not amount to a forfeiture of property.^

b. Cannot Be Enforced by Forfeiture— (i) Of Property. An exception to

the foregoing rule is that a corporate by-law cannot be enforced by a forfeiture

of the property of a defaulting member.''* A by-law of an incorporated society

of tradesmen to the effect that every freeman using or not using said art, mystery,

or trade should pay yearly to the company eight- shillings, to be paid quarterly,

and that every journeyman of the company should pay to the company four

If, however, the by-laws of the society

make no provision for a tribunal to decide

controversies arising between the society and
its members, and a member is injured by the

failure of the society to fulfil its contract to

pay benefits, he may maintain an action at

law against it for a redress of the injury.

Dolan V. Coxirt Good Samaritan, No. 5,910

A. O. of F., 128 Mass. 437.

19. State V. Union Merchants' Exch., 2

Mo. App. 96; Middleton's Case, Dyer 333a.

Therefore a private agreement to submit to

arbitration is revocable. Heath v. New York
Gold Exch., 7 Abb. Pr. N. S. (N. Y.) 251, 38
How. Pr. (N. Y.) 168. And see Savannah
Cotton Exch. v. State, 54 Ga. 668.

20. Hoyt V. Thompson, 19 N. Y. 207;
Hoyt f. Shelden, 3 Bosw. (N. Y.) 267.

21. Shelton v. Mobile, 30 Ala. 540, 68 Am.
Dec. 143; Amesbury v. Bowditch Mut. F. Ins.

Co., 6 Gray (Mass.) 596; Rogers v. Jones, 1

Wend. (N. Y.) 237, 19 Am. Dec. 493; Cleve

V. Financial Corp., L. R. 16 Eq. 363, 43 D. J.

Oh. 54, 29 L. T. Rep. N. S. 89, 26 Wkly. Rep.

839.

22. London v. Salisbury, Comb. 221, per
Lord Holt, C. J.

For the same principle with regard to pri-

vate contracts see Friend v. Pettingill, 116

Mass. 515; Haynes v. Nice, 100 Mass. 327, 1

Am. Rep. 109; Allen v. Leonard, 16 Gray
(Mass.) 202; Eastern R. Co. v. Benedict, 15

Gray (Mass.) 289; Page v. Monks, 5 Gray
(Mass.) 492; Rand v. Mather, 11 Cush.
(Mass.) 1, 59 Am. Dec. 131; Wood v. Ben-
son, 2 Cromp. & J. 94, 1 L. J. Exch. 18, 1

Price P. C. 169, 2 Tyrw. 93; Howe v. Synge,

15 East 440; Wigg 17. Shuttleworth, 13 East

87; Gaskell v. King, 11 East 165, 10 Rev.

[V, C, 15]

Eep. 462; Kerrison v. Cole, 8 East 231; Nor-
ton V. Simmes, Hob. 18; Australasia Bank v.

BreiUat, 12 Jur. 189, 6 Moore P. C. 152, 13
Eng. Reprint 642; Bishop of Chester v. Free-
land, Ley 71; Doe v. Pitcher, 2 Marsh. 61, 3
M. & S. 407, 6 Taunt. 359, 1 E. C. L. 653;
Greenwood v. London, 1 Marsh. 292, 5 Taunt.
727, 15 Rev. Rep. 627, 1 E. C. L. 373; New-
man V. Newman, 4 M. & S. 66, 1 Stark. 101,

16 Rev. Rep. 386, 2 E. C. L. 47; Mouys v.

Leake, 8 T. R. 411.

For applications of same principle to cases
afiected by statute of frauds see note in 1

Thompson Corp. pp. 843, 844.

23. CahUl V. Kalamazoo Mut. Ins. Co., 2

Dougl. (Mich.) 124, 43 Am. Dec. 457; In re

Chamberlain of London Case, 5 Coke 626 ; Bos-
worth V. Budgen, 7 Mod. 459; Leathley v.

Webster, Sayer 251; Angell & A. Corp. § 360.

In In re London Case, 8 Coke 1216, 1276,

3 Leon. 265, a similar doctrine is laid down.
"A constitution cannot be made on pain or

imprisonment; and the case cited before, of

Trin. 41 Eliz. inter Waltham and Austen,
that a constitution cannot be made on pain

of forfeiture of goods; therefore it ought to

be on a reasonable pecuniary pain, or not at
all." To the same effect see Mobile v. Yuille,

3 Ala. 137, 36 Am. Dec. 441. In Rex v. New-
digate. Comb. 10, it was "resolved. That the
City of London cannot set a Fine, &c. for

Non-performance of a By-law." But this

doctrine was overthrown, as above seen, and
has never been the law in this country.

24. Kirk v. Nowill, 1 T. R. 118, 1 Rev. Rep.
160. Compare Stuyvesant v. New York, 7

Cow. (N. Y.) 588; Dunham v. Rochester, 5
Cow. (N. Y.) 462; New York v. Ordrenan,
12 Johns. (N. Y.) 122.
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shillings, to be paid quarterly, and that every person refusing so to pay should
forfeit twice the sum named, has been held bad, inasmuch as it did not appear
that any rightful expenditure of the company required such a contribution.*

(ii) Of Shames— (a) Rule Stated. On the same principle it is not compe-
tent for a corporation, unless the power is expressly given in its charter, to enforce
a by-law by the penalty of a forfeiture of the shares of a member.'* A by-law

Eroviding that the shares of a member shall be forfeited to the corporation for
is default in the payment of assessments or calls is therefore void.*^ But

where the articles of association enjpower the directors to provide for the cancel-

lation of the shares of a member upon his failure to pay the annual dues imposed
upon him, and to make by-laws not inconsistent with law or with the articles of
association, the enactment by them of a by-law imposing an annual due upon
each shareholder is valid.^

(b) Exception Where Power Expressly Conferred hy Charter or Statute.
The above rule does not apply where the corporation has been by charter or statute

invested with the power to enforce the payment of assessments or calls upon its

shares by a forfeiture of them.''

2. Fine or Penalty Must Be Certain. On this subject it has been said " that

the penalty must be a sum certain, and not left to the arbitrary assessment of the
governing board of the company under the circumstances of the particular case,

even though the utmost limit of the same be fixed ; for this would be allowing
a party to assess his own damages.*' But in the case of municipal corporations
the practice is believed to be universal for the by-law to prescribe, as in the case

of a statute, the maximum fine or penalty for its violation, leaving to the police

magistrate the discretion to reduce it by assessing a smaller sum, according to the

merits of the case ; and no legal objection to this practice exists.'' Nor is there

any objection to the application of the same principle in the case of private

corporations.''

3. Making Corporation Judge in Its Own Case. Nor is it a sound view that

vesting in the judicatory of the corporation the power to make such a fine or pen-

25. London, etc., Tobacco Pipe Makers Co. (N. Y.) 495; Master Stevedores' Assoc, v.

V. WoodrofFe, 7 B. & C. 838, 14 E. C. L. 374. Walsh, 2 Daly (N. Y.) 1; In re Long Island
Accoidingly that a municipal corpoTation E. Co., 19 Wend. (N. Y.) 37, 32 Am. Dec.

cannot oidain the seizure and sale of a fall- 429.
ing warehouse constituting an obstruction in 27. In re Long Island E. Co., 19 Wend,
a public river see Hart v. Albany, 9 Wend. (N. Y.) 37, 32 Am. Dec. 429.

(N. Y. ) 571, 24 Am. Dec. 165, per Edmonds, 28. Omaha Law Library Assoc, v. Connell,

Senator. 55 Nebr. 396, 75 N. W. 837. Compare infra,

An exception to the above statement is VI, 0, 1, a, (v), (c).
found in the power of municipal corporations, 29. Cases construing this power where
when thereto authorized by the legislature, to conferred by statute. Instone v. Frankfort
destroy private property for the purpose of Bridge Co., 2 Bibb (Ky. ) 576, 5 Am. Dec.

abating nuisances injurious to the public 638; Andover, etc., Turnpike Corp. v. Gould,
health— a subject with which this article is 6 Mass. 40, 4 Am. Dec. 80; Goshen, etc.. Turn-
not concerned. Another exception exists in pike Eoad Co. v. Hurtin, 9 Johns. (N. Y.)
the case of by-laws of mutual insurance and 217, 6 Am. Dec. 273 ; Jenkins v. Union Turn-
mutual benefit societies, which provide for a pike Eoad Co., 1 Cai. Cas. (N. Y.) 86 [re-

forfeiture of membership and of the right to versing 1 Cai. (N. Y.) 381].

benefits in case default is made in the pay- 30. Mobile v. Yuille, 3 Ala. 137, 36 Am.
ment of assessments for a stated period of Dec. 441; Wood't). Searl, J. Bridgm. 139;
time ; this condition being good because it Beaming's Case, 3 Leon. 7 ; Angell & A. Corp.
derives its force from a mutual consent of the § 360.
parties and is not in invitum. Beadle V. Che- 31. Huntsville v. Phelps, 27 Ala. 55 [over-

nango County Mut. Ins. Co., 3 Hill (N. Y.) ruling on this point Mobile v. Yuille, 3 Ala.
161. See also Cahill !;. Kalamazoo Mut. Ins. 137, 36 Am. Dec. 441].
Co., 2 Dougl. (Mich.) 124, 43 Am. Dec. 457. 32. Piper v. Chappell, 9 Jur. 601, 14

26. That a by-law of a corporation can- M. & W. 624, 649 [explaining Wood v. Searl,

not impose a forfeiture of shares of stock or J. Bridgm. 139]. In the case in J. Bridgman
of goods, or of any corporate interest as a the penalty assessed by the by-law was a sum
penalty for its breach, was held in Eosen- not exceeding forty shillings, and it was held
back V. Salt Springs Nat. Bank, 53 Barb. to be bad; but Baron Parke pointed out, in

[V, D, 3]
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alty within the maximum amount prescribed, by the by-law has the effect of making
the corporation a judge in its own case ; since all corporations, not only munici-

pal corporations but also mutual benefit societies, religious societies, merchants'

exchanges, social clubs, and many other private corporations and societies must
necessarily have the power to enforce, through their constituted judicatories, their

valid rules and regulations, subject to the superintendence of the judicial courts.^

4. Invalidity of By-Laws Imposing Excessive Fines. A by-law imposing an
excessive fine for its infraction will be sefaside as unreasonable.^

5. Derelictions For Which Fines May or May Not Be Imposed. Under the

old law, a by-law imposing a fine for refusing to accept a corporate office was
valid ;

^ and so was a by-law imposing a fine for the non-attendance at corporate

meetings.'^ But a by-law of a corporation engaged in the manufacture of dairy

products, requiring each shareholder to furnish twenty pounds of milk per day
for each share owned by him, and imposing a pecuniary fine for its violation, was
held invalid, on the ground that corporations have no right, without express leg-

islative authority, to impose fines for violations of by-laws, for which the share-

holder may be sued and amerced in his property.^

6. By-Laws Presumptively Valid. The presumption of law is that a corpora-

tion exercises its powers according to law. Its by-laws are hence presumptively
valid, and the burden of overthrowing them is upon the party who asserts their

invalidity.^

VI. CAPITAL Stock and subscriptions thereto.

A. Nature of Capital Stock and Shares in General— l. Propriety and
Necessity of Share Ownership. A corporation aggregate may exist without share

ownership even where it is organized for business purposes, in the absence of any
prohibition in its charter or governing statute, as where the members agree that,

instead of issuing shares their rights in the capital stock shall pass with the cor-

porate property and privileges ; and such a corporation is not, like a partnership,

dissolved by the death of its original members.^
2. DEFiNinoN OF Capital Stock. Strictly the capital stock of a corporation is

the money contributed by the corporators to the capital, and is usually repre-

sented by shares issued to subscribers to the stock on the initiation of the corpo-

rate enterprise.*'

3. Distinction Between Capital Ownership and Share Ownership. Capital and
shares are species of property distinct from each other. The capital or capital

Piper 1-. Chappell, 9 Jur. 601, 14 M. & W. v. Woodroffe, 7 B. & C. 838, 14 E. C. L. 374
624, that it might have been held bad upon loverruUng Oxford v. Wildgoose, 3 Lev. 293]

;

other objections. Kex v. Larwood, Garth. 306. See also London
Within the meaning of this principle a by- City v. Vanacker, Carth. 480.

law of a trades-union to the effect that if 36. London, etc., Tobacco Pipe Makers Co.

any member, after an investigation by a v. Woodroffe, 7 B. & C. 838, 14 E. C. L. 374.

committee, should be found guilty of working 37. Monroe Dairy Assoc, v. Webb, 40 N. Y.
for less than the price fixed, he should for- App. Div. 49, 57 N. Y. Suppl. 572.

feit to the association twenty-five per cent of 38. International Bldg., etc., Assoc. No. 2
the amount of such bill as fixed by the asso- 17. Wall, 153 Ind. 554, 55 N. E. 431.

elation, which penalty might be collected in 39. McGinty v. Athol Reservoir Co., 155
the name of the corporation by due process Mass. 183, 29 N. E. 510. On the other hand
of law, was not void for uncertainty. Nor in England the articles of a company limited
did it denounce a, forfeiture, but a pecuniary by guaranty, and not having a capital di-

penalty merely, which was sufficiently cer- vided into shares, may provide for a division
tain. Master Stevedores' Assoc, v. Walsh, 2 of the interests of the members into trans-
Daly (N. Y.) 1. missible shares. Malleson v. General Mineral

33. Huntsville v. Phelps, 27 Ala. 55. Patents Syndicate, [1894] 3 Ch. 538, 63 L. J.

34. Hagerman i;. Ohio Bldg., etc., Assoc, Ch. 868, 71 L. T. Eep. N. S. 476, 13 Reports
25 Ohio St. 186 ; Lynn v. Freemansburg Bldg., 144, 43 Wkly. Eep. 41.

etc., Assoc, 117 Pa. St. 1, 11 Atl. 537, 2 Am. 40. Andrews, J., in Christensen v. Eno,
St. Eep. 639. 106 N. Y. 97, 12 N. E. 648, 60 Am. Eep. 429.

35. London, etc., Tobacco Pipe Makers Co. See also Capital Stock, 6 Cyc. 348.

[V, D, 3]
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stock belongs to the corporation considered as a legal person or entity ; the shares

are the property of the individual shareholders according to their several hold-

ings, and in the absence of restraint imposed upon tliom by a valid statute they
have the absolute right to dispose of them without any restraint from the

corporation."'

4. Distinction Between Actual and Potential Stock. Actual stock is stock

which has been subscribed for and either paid in, or subject, under legal compul-
sion, to be paid in ; while potential stock is merely the power under the charter

or governing statute to acquire a capital stock;'" and the meaning of the words
"capital stock," when employed in statutes, is usually, although not always, stock

which lias been paid up or which is subject to be paid up.^
5. Distinction Between Capital Stock and Tangible Property. The term " capi-

tal stock," in an act of incorporation, is said to mean the amount contributed or

advanced by the shareholders as members of the company, and does not refer to

the tangible property of the corporation.^

6. When Capital Deemed to Include Profits and Surplus. The profits and
surplus funds of a bank, wlienever they may have accrued, are, until separated
from the capital by the declaration of a dividend, a part of the stock itself, and
will pass with the stock under that name in a transfer or bequest.*'

7. Distinction Between Shares in Partnership and in Incorporated Company.

Sir Nathaniel Lindley, in his work on Partnership,*^ points out this distinction in

the following language :
" What is meant by the share of a partner is his propor-

tion of the partnership assets after they have all been realized upon and converted

into money, and all the debts and liabilities have been paid and discharged.*^

This it is, and this only, which on the death of a partner passes to his represen-

41. Bent v. Hart, 10 Mo. App. 143; Union
Bank v. State, 9 Yerg. (Tenn.) 489; Bright-

well V. Mallory {cited in ' 10 Yerg. (Tenn.)

19ti].

This distinction, although subtle, is im-
poitant. I'or example a taxation of capital

is a different thing from a taxation of the

shares in a corporation; different exemptions
attend such taxation, both in favor of the

corporation and in favor of the shareholder.

Van Allen r. Assessors, 3 Wall. (U. S.) 573,

18 L. ed. 229.

Shares inappropriately called " stock."

—

American judges and writers frequently desig-

nate shares in a corporation by calling it

" stock " ; and one court has thought this des-

ignation not inappropriate. People v. Tax
Com'rs, 23 N. Y. 192.

42. Sturges v. Stetson, 23 Fed. Cas. No.
13,568, 1 Biss. 246.

43. Pratt v. Munson, 17 Hun (N. Y.) 475;
Com. V. Lehigh Ave. R. Co., 129 Pa. St. 405,

18 Atl. 414, 498, 24 Wkly. Notes Cas. (Pa.)

530, 5 L. E. A. 367.

44. State v. Morristown F. Assoc, 23
N. J. L. 195. See also Barry v. Merchants'
Exch. Co., 1 Sandf. Ch. (N. Y.) 280. Gom-
pare State v. Hannibal, etc., E. Co., 37 Mo.
265, where the court, construing a statute re-

lating to revenue, seems to have lost sight of

this distinction.

45. Phelps V. Farmers', etc.. Bank, 26
Conn. 269.

46. 2 Lindley Partn. (4th ed.) 661, 662.

47. In support of this proposition he cites

the following eases, all of which support his
text: Darby i: Darby, 3 Drew. 495, 2 Jur.

N. S. 271, 25 L. J. Ch. 371, 4 Wkly. Eep.
413; Croft v. Pyke, 3 P. Wms. 180, 24 Eng.
Reprint 1020; Doddington v. Hallet, 1 Ves.
497, 27 Eng. Reprint 1165; West v. Skip, 1

Ves., 239, 27 Eng. Eeprint 1006; Featherston-
haugh V. Fenwick, 17 Ves. Jr. 298, 11 Rev.
Rep. 77; Crawshay v. Collins, 15 Ves. Jr.

218, 10 Rev. Rep. 61; Taylor v. Fields, 4
Ves. Jr. 396. To which the learned American
editor. Dr. Ewell, has added the following

citations of American eases which seem
equally applicable:

Connecticut.— Filley v. Phelps, 18 Conn.
294.

Illinois.— Simpson v. Leech, 86 111. 286;
Carter v. Bradley, 58 111. 101.

Indiana.— Smitl. v. Evans, 37 Ind. 526.

Iowa.— Mayer v. Garber, 53 Iowa 689, 6
N. W. 63.

Louisiana.— Perry v. Holloway, 6 La. Ann.
265.

Maine.— Douglas v. Winslow, 20 Me.
89.

Maryland.— Hall v. Clagett, 48 Md. 223;
Conkling v. Washington University, 2 Md.
Ch. 497.

Minnesota.— Schalck v. Harmon, 6 Minn.
265.
New Jersey.— Hill v. Beach, 12 N. J. Eq.

31.

Neio York.— Staats v. Bristow, 73 N. Y.
264; Menagh v. Whitwell, 52 N. Y. 146, 11

Am. Rep. 683.

United States.— In re Corbett, 6 Fed. Cas.
No. 3,220, 5 Sawy. 206.

See also Taft V. Schwamb, 80 111. 289;
Chase v. Scott, 33 Iowa 309.

[VI. A. 7]
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tatives or to a legatee of his share ;^ which under the old law was considered as

hona notabilia ;
^ which on his bankruptcy passes to his trustee ; * and which the

sheriff can dispose of under a fieri facias issued at the suit of a separate creditor,'*

or under an extent at the suit of the Crown.'' . . . Speaking generally, a
share in a company signifies a definite portion of its capital. When a company
is formed, a sum of money is fixed upon and is called its capital ; this sum is

divided into a number of equal portions ; each of these portions is a share, and
whether the sum fixed upon is ever all subscribed or not, and whether what is

subscribed is employed profitably or to the contrary, a share retains its original

meaning. A share in a company, like a share in a partnership, is in truth a
definite portion of a joint estate after it has been turned into money and applied,

as far as may be necessary, in payment of the joint debts." ^

8. Capital Stock Liability of Corporation and Not Debt of Shareholders to

Corporation. Capital stock which has been paid up is a liability of the corporar

tion to the shareholder ; since on winding up the shareholder is entitled to his

ratable share in the distribution of the assets of the corporation after the claims

of its creditors have been satisfied, for which reason if a shareholder sells his

shares while the corporation is insolvent, neither the corporation nor its legal

representative can maintain an action against the shareholder for the money
which he has received for them.'*

9. Shares of Stock Are Personal Property. Contrary to early opinion,'' it is

now generally agreed that shares of stock in corporations are personal property,

48. Citing Farquhar v. Hadden, L. K. 7

Ch. 1, 41 L. J. Ch. 260, 25 L. T. Rep. N. S.

717.

49. Citing Atty.-Gen. v. Higgins, 2 H. & N.
339, 26 L. J. Exch. 403; Ekins v. Brown, 1

Spinks 400.

50. Citing Smith v. Stokes, 1 East 363.

51. Alahama.—Wilson v. Strobacli, 59 Ala.

488.
California.— Jones v. Thompson, 12 Cal.

191.

Connecticut.— Filley i). Phelps, 18 Conn.

294; Witter v. Richards, 10 Conn. 37; Brew-
ster V. Hammet, 4 Corin. 540.

Illinois.— White r. Jones, 38 111. 159;

James v. Stratton, 32 111. 202; Newhall v.

Buckingham, 14 111. 405.

Louisiana.— Choppin v. Wilson, 27 La.

Ann. 444; Marston v. Dewberry, 21 La. Ann.
518; Thomas v. Lusk, 13 La. Ann. 277; Lee
V. Bullard, 3 La. Ann. 462 ; Nelson v. Conner,

3 La. Ann. 456.

Maryland.— People's Bank v. Shryock, 48

Md. 427, 30 Am. Rep. 476.

Massachusetts.— Fisk v. Herrick, 6 Mass.

271 ; Pierce v. Jackson, 6 Mass. 242.

Mississippi.— Williams v. Gage, 49 Miss.

777 ; Sitler v. Walker, Freem. 77.

Missouri.— Wiles v. Maddox, 26 Mo. 77.

New Eampshire.— Dow v. Sayward, 12

N. H. 271, 14 N. H. 9; Gibson v. Stevens, 7

N. H. 352; Tappan v. Blaisdell, 5 N. H. 190.

New York.— Menagh v. Whitwell, 52 N. Y.

146, 11 Am. Rep. 683; Phillips v. Cook, 24
Wend. 389.

Ohio.— Nixon v. Nash, 12 Ohio St. 647, 80
Am. Dee. 390; Place v. Sweetzer, 16 Ohio
142.

Pennsylvania.— Morgan v. Watmough, 5

Whart. 125 ; Knox v. Summers, 4 Yeates 477

;

McCarty t, Emlen, 2 Yeates 190.

[VI. A. 7]

South Carolina.— Knox v. Schepler, 2 Hill

595.

Tennessee.—Saunders v. Bartlett, 12 Heisk.

316; White v. Dougherty, Mart. & Y. 308, 17

Am. Dec. 802.

Texas.— Weaver v. Ashcroft, 50 Tex.

427.

United States.—^Lyndon v. Gorham, 15 Fed.

Cas. No. 8,640, 1 Gall. 367 ; Merrill v. Rinker,

17 Fed. Cas. No. 9,471, Baldw. 528; U. S.

V. Williams, 28 Fed. Cas. No. 16,719, 4 Mc-
Lean 236.

England.— Holmes v. Mentz, 4 A. & E. 127,

4 Dowl. P. C. 300, 1 Hurl. & W. 608, 5 L. J.

K. B. 62, 5 N. & M. 563, 31 E. C. L. 74;
Johnson v. Evans, 1 D. & L. 935, 13 L. J.

C. P. 117, 7 M. & G. 240, 7 Scott N. R. 1035,

49 E. C. L. 240 ; Matter of Wait, 1 Jac. & W.
605; Skipp v. Harwood, 2 Swanst. 586.

52. Citing Spears r. Murray, 6 CI. & F.

180, 7 Enp. Reprint 665; Rex v. Hodge, 12

Price 537; Rex v. Pock, 2 Price 198; Rex v.

Sanderson, Wightw. 50, 12 Rev. Rep. 713.

53. Citing Sparling v. Parker, 9 Beav. 450,

10 Jur. 448; Watson v. Spratley, 2 C. L. R.

1434, 10 Exch. 222, 24 L. J. Exch. 53, 2 Wkly.
Rep. 627.

As to nature of share ownership in unin-

corporated joint-stock companies under Scot-

tish law see Dove v. Young, 7 Macph. 304-

54. Bent v. Hart, 73 Mo. 641 [affirming 10

Mo. App. 143].
55. Welles v. Cowles, 2 Conn. 567, 4 Conn.

182, 10 Am. Dec. 115; Copeland v. Copeland,

7 Bush (Ky.) 349; Price v. Price, 6 Dana
(Ky.) 107; Meason's Estate, 4 Watts (Pa.)

341; Townsend V. Ash, 3 Atk. 336, 26 Eng.
Reprint 995; Vincent v. Stansfeld, 4 Bro. Ch.

353, 2 Ves. Jr. 226, 29 Eng. Reprint 931)
Rex V. Chipping-Norton, 5 East 239, Dry-
butter V. Bartholomew, 2 P. Wms. 127, 24
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whether they are declared to be such by statute or not, and whether the property

of the corporation itself is real or personal.'*

Eng. Eeprint 668; Buekeridge v. Ingram, 2
Ves. Jr. 652.

, 56. California.— Tregear v. Etiwanda Wa-
ter Co., 76 Cal. 537, 18 Pac. 658, 9 Am. St.

Bep. 245.

Georgia.— Southwestern K. Co. v. Thoma-
son, 40 Ga. 408.

Indiana.— Seward t'. Rising Sun, 79 Ind.

351.

Iowa.— Allen v. Pegram, 16 Iowa 163.

Massachusetts.—Tippets v. Walker, 4 Mass.
595j per Parsons, C. J.

Ohio,— Johns v. Johns, 1 Ohio St. 350.

Rhode Island.— Arnold *. Euggles, 1 R. I.

165.

England.— Russell v. Temple, 3 Dane Abr.
108; Edwards v. Hall, 6 De G. M. & G. 74,

1 Jur. N. S. 1189, 25 L. J. Ch. 82, 4 Wkly.
Rep. Ill, 55 Eng. Ch. 58 [following Myers v.

Perigal, 2 De G. M. & G. 599, 17 Jur. 145,
22 L. J. Ch. 431, 1 Wkly. Rep. 57, 51 Eng.
Ch. 468 (where the same was held with re-

spect of shares of an unincorporated joint-

stock company), and overruling Ware v. Cum-
berlege, 20 Beav. 503, 1 Jur. N. S. 745, 3
"Wkly. Rep. 437, 24 L. J. Ch. 630] ; Bradley
V. Holdsworth, 1 H. & H. 156, 7 L. J. Exch.
153, 3 M. & W. 422; Blig'h v. Brent, 6 L. J.

.llxch. Eq. 58, 2 Y. & C. Exch. 268; Duncuft
•v. Albrecht, 12 Sim. 189, 35 Eng. Ch. 162.

See 12 Cent. Dig. tit. " Corporations,''

§ 166.

Subject to law of domicile of owner.

—

Shares of stock in a corporation, being per-
sonal property, are for most, although not
for all, purposes, and especially not for the
purpose of taxation, governed by the law of

the domicile of the owner of the shares.
Lowndes v. Cooeh, 87 Md. 478, 39 Atl. 1045,
40 L. R. A. 380.

Shares in unincorporated joint-stock com-
panies are also personal property.— It is

now settled in England that shares in joint-

stock companies, whether incorporated or un-
incorporated, are, like shares in a partner-
ship, personal property. Thus it has been
held that shares in railroad companies (Lin-
ley J). Taylor, 1 Giff. 67 [reversed in 2 De G.
F. & J. 84, 28 L. J. Ch. 686, 7 Wkly. Rep.
639, 63 Eng. Ch. 66]), canal companies (Ed-
wards V. Hall, 6 De G. M. & G. 74, 1 Jur.
N. S. 1189, 25 L. J. Ch. 82, 4 Wkly. Rep. Ill,
55 Eng. Ch. 58 ) , cost-book mining companies
(Hayter v. Tucker, 4 Kay & J. 243), foreign
mining companies (Baker v. Sutton, 1 Keen
224, 5 L. J. Ch. 264, 15 Eng. Ch. 224), and
insurance companies (March v. Atty.-Gen., 5
Beav. 433, 6 Jur. 82, 12 L. J. Ch. 31) are
not interests in land within the mortmain
acts. So it has been held that shares in
water-works companies (Bligh v. Brent, 6
L. J. Exch. 58, 2Y. & C. Exch. 268; Weekley
V. Weekley, 2 Y. & C. Exch. 281 note), cost-
took mining companies (Walker v. Bartlett,
18 C. B. 845, 2 Jur. N. S. 643, 25 L. J. C. P.
263, 4 Wkly. Rep. 681, 86 E. C. L. 845;

Powell V. Jessopp, 18 C. B. 336, 25 L. J.

C. P. 199, 4 Wkly. Rep. 465, 86 E. C. L. 336;

Watson V. Spratley, 2 C. L. R. 1434, 10 Exch.
222, 24 L. J. Exch. 53, 2 Wkly. Rep. 627.

Contra and overruled Boyce v. Greene, Batty
608; Vice v. Anson, 7 B. & C. 409, 14 E. C. L.

187, 3 C. & P. 19, 14 E. C. L. 429, 6 L. J.

K. B. O. S. 24, 1 M. & R. 183), banking
companies (Humble v. Mitchell, 11 A. & E.

2ud, 9 L. J. Q. B. 29, 3 P. & D. 141, 2
R. & Can. Cas. 70, 39 E. C. L. 130), and
railway companies (Bradley v. Holdsworth,
1 H. & H. 156, 7 L. J. Exch. 153, 3 M. & W.
422; Duncuft v. Albrecht, 12 Sim. 189, 35
Eng. Ch. 162) are not interests in land within
the meaning of the fourth section of the stat-

ute of frauds.

Shares of stock not goods, wares, and mer-
chandise.— Neither are shares of joint-stock

companies goods, wares, or merchandise with-

in the seventeenth section of the English stat-

ute of frauds. Watson v. Spratley, 2 C. L. R.
1434, 10 ExCh. 222, 24 L. J. Exch. 53, 2

Wkly. Rep. 627. See Colt v. Nettervill, 2
P. Wms. 304, 24 Eng. Reprint 741. It has
been so held with respect of banking com-
panies (Humble v. Mitchell, 11 A. & E. 205,

9 L. J. Q. B. 29, 3 P. & D. 141, 2 R. & Can.
Cas. 70, 39 E. C. L. 130), railway companies
(Bowlby V. Bell, 3 C. B. 284, 16 L. J. C. P.

18, 54 E. C. L. 284; Tempest v. Kilner, 2

C. B. 300, 3 D. & L. 407, 15 L. J. C. P. 10,

52 E. C. L. 300; Duncuft v. Albrecht, 12 Sim.

189, 35 Eng. Ch. 162), and stock-book mining
companies (Watson v. Spratley, 2 C. L. R.
1434, 10 Exch. 222, 24 L. J. Exch. 53, 2
Wkly. Rep. 627 ) . Nor are such shares within
the exception in the English stamp acts, ex-

empting agreements relating to the sale of

goods, wares, and merchandise from stamp
duty. Knight v. Barber, 2 C. & K. 333, 10
Jur. 929, 16 L. J. Exch. 18, 1 M. & W. 66,

61 E. C. L. 333. Modern American cases are
met with which hold that shares of corporate
stock are goods, wares, and merchandise,
within the meaning of the statute of frauds,
so as to require a note or memorandum in
writing to validate a sale thereof. Bern-
hardt V. Walls, 29 Mo. App. 206; Fine v.

Hornsby, 2 Mo. App. 61. But this does not
of course impugn the well-known rule that
shares may be transferred by the delivery of

the share certificate, which is the symbol of
share ownership. See infra, VII, D, 3, a,,

(I), (c).

Not " moneys."— Shares of stock have been
held not to be "moneys" within the meaning
of a clause in a will creating a specific be-

quest. Collins V. Collins, L. R. 12 Eq. 455,
40 L. J. Ch. 541, 24 L. T. Rep. N. S. 780, 19
Wkly. Rep. 971.
Are choses in action.— Judicial opinion has

characterized corporate shares as choses in
action.

Alabama.— Planters', etc.. Bank v. Lea-
vens, 4 Ala. 753.

[VI, A, 9]
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B. Power to Create a Share Capital. The power of an association of indi-

viduals to create a share capital, to divide their interests in the common venture
into shares, and to distribute those shares among themselves in proportion to their

several interests is not a franchise, but exists as of common ri^t ; and therefore

numerous unincorporated joint-stock companies exist, both in America and in

England, the members of which are liable for the debts of the concern as partners.

But an exemption from this liability as partners is in the nature of a franchise,

and does not exist unless it has been conferred by the state. The powers granted
to corporations are strictly construed in favor of the state and against the grantees

\,

and therefore it is supposed that incorporated companies cannot create a capital

stock as individuals can, without the sanction of the legislature."

C. Power of Corporations With Respect to Unissued Shares— 1. Power
OF Corporation to Mortgage or Pledge— a. Unissued Shares. The power of a
corporation to mortgage or pledge its unissued shares, except where the power
has been expressly granted by statute, has been denied ^ and affirmed.^' But it

has been held that a corporation, although expressly prohibited by charter or
statute from issuing its shares for less than par, will be estopped to deny the
validity of a pledge of its unissued shares, after having reaped the benefit of the
transaction.^ A charter power to pledge, by mortgage or otherwise, the capital

stock of a particular corporation has been construed as referring to actual and not
to potential stock.^'

b. Uncalled Capital. This question has been several times considered in

England, as stated in the note.'^ The true rule seems to be that while a valid

assessment and call upon unpaid shares may be the subject of an assignment,,

because it then becomes a debt presently due and payable,^ yet, unless a share

subscription in terms imposes an absolute promise to pay the amount subscribed

without any call, it is not thd subject of a pledge or assignment, because the effect

of such an assignment would be to delegate to a third person the discretion of
making an assessment, which the law has vested in the directors.^ But this view
has not alwaj's prevailed. A deed of trust made by an insolvent corporation,

expressly assigning its unpaid share subscriptions, but giving no power to make
calls for the unpaid balances due thereon has been upheld ; and it has been further

held that in such a case upon the failure of the president and directors to make-

Massachusetts.— Stanwood v. Stanwood, 17 27 L. ed. 359 (Hough, C. J., and Sherwood,
Mass. 57. J., dissenting) ] ; Guest v. Worcester, etc., R.

yew yor/c— Denton V. Livingston, 9 Johns. Co., L. E. 4 C. P. 9, 38 L. J. C. P. 23; Ash-
96, 6 Am. Dee. 264. worth r. Bristol, etc., E. Co., 15 L. T. Eep.

Pennsylvania.— Slaymaker v. Gettysburg N. S. 561.

Bank, 10 Pa. St. 373. 60. Peterborough E. Co. v. Nashua, etc.,

Rhode Island.— Arnold v. Euggles, 1 E. I. E. Co., 59 N. H. 385; Gasquet v. Crescent

165. City Brewing Co., 49 Fed. 496.

57. It has been so held with respect to a 61. Sturges v. Stetson, 23 Fed. Cas. No.
corporation created for the purpose of estab- 13,568, 1 Biss. 246.

lishing a cemetery, nor does the power in 62f. This power has been aflBrmed in respect

the act 01 incorporation " generally [to] do of a company organized under the Companies

all such other matters and things as are inci- Act 1862 {In re Pyle Works, 44 Ch. D. 534,

dent to a corporation " confer upon such a 59 L. J. Ch. 489, 62 L. T. Eep. N. S. 887, 20
corporation this power. Cooke v. Marshall, Neg. C. E. 83, 38 Wkly. Eep. 674), under ar-

196 Pa. St. 200, 46 Atl. 447 [affirming 191' tides of association broad enough to tonfer it

Pa. St. 315, 43 Atl. 314, 44 Wkly. Notes Cas. (Newton v. Anglo-Australian, etc., Invest.

(Pa.) 159]. Co., [1895] A. C. 244, 64 L. J. P. C. 57);
58. Brewster v. Hartley, 37 Cal. 15, 99 but has more recently been denied under see-

Am. Dec. 237, opinion by Ehodes, J. Com- tion 5 of the Companies Act 1879 {In re

pare Combination Trust Co. v. Weed, 2 Fed. Mayfair Property Co., [1898] 2 Ch. 28, 67
24. L. J. Ch. 337, 78 L. T. Eep. N. S. 302, 5 Man-

59. Union Sav. Assoc, v. Seligman, 92 Mo. son 126, 46 Wkly. Eep. 465 [affirming 77
635, 15 S. W. 630, 1 Am. St. Eep. 776 [re- L. T. Eep. N. S. 652] )

.

versing 11 Mo. App. 142, overruling Griswold 63. Morris v. Cheney, 51 111. 451. See
V. Seligman, 72 Mo. 110, and following Bur- also Smith v. HoUett, 34 Ind. 519.

gess V. Seligman, 107 U. S. 20, 2 S. Ct. 10, 64. Shultz v. Sutter, 3 Mo. App. 137.
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the proper assessment a court of chancery will supply the remedy by making
them."®

e. Voting Power of Its Shares. It has been held that a corporation has the

power to pledge the voting power of its unissued shares, as additional security

for the payment of its bonds, and that such a pledge is not opposed to a sound
public policy.'^

2. Power to Create Preferred Stock and Issue Preferred Shares— a. In

General. In organizing a corporation, tlie adventurers may classify its stock and
provide for a preference of one class over another in respect of both capital and
dividends, in the absence of a prohibition in the charter or governing statute."'

But where the common shares have been subscribed and the rights of the com-
mon shareholders have become fixed, then, in the absence of a preexisting statute

authorizing it, preferred stock cannot be issued, so as to prejudice the common
shareholders or to postpone their right to dividends, without unanimous con-

sent."^ Althougli the cliarter or governing statute may not confer in express

terms the power to issue preferred stock, yet where it has been issued by unani-

mous consent, that is, by the original antliority or consent of the shareholders, or

where, without such original authority or consent, its issue has been ratified by
them by long , acquiescence or otherwise, it will be deemed a valid issue.^'

Where a corporation whose stocli is divided into common and preferred shares is

authorized by statnte to increase its capital, and the statute is silent as to the class

to wliich the increased stock shall belong, it will be presumed that the legislature

meant that it was to be common stock.™ In England a limited company, having
no authority under its memorandum or articles of association to create any pref-

erence between different classes of shares may, by special resolution, alter its

articles so as to authorize the issue of preferred shares by way of an increase of

capital."

65. Vanderwerken v. Glenn, 85 Va. 9, 6

S. E. 806.

66. U. S. Water Works Co. v. Omaha Water
Co., 21 Misc. (N. Y.) 594, 48 N. Y. Suppl.

817 [affirmed in 29 N. Y. App. Div. 630, 52
N. Y. Suppl. 1151]. Compare, supra, IV, F,

10, a.

67. McGregor v. Home Ins. Co., 33 N. J.

Eq. 181; Gordon v. Eichmond, etc., E. Co.,

78 Va. 501; Toledo E. Co. v. Continental
Trust Co., 93 Fed. 497, 36 C. C. A. 155 [re-

hearing denied in 96 Fed. 784, 37 C. C. A.
687 (modifying 82 Fed. 642, 86 Fed. 929)];
.Hamlin v. Toledo, etc., E. Co., 78 Fed. 664,

24 C. C. A. 271, 36 L. E. A. 826; In re Bangor,
etc.. State, etc., Co., L. E. 20 Eq. 59, 32 L. T.

Rep. N. S. 389, 23 Wkly. Eep. 785. Instance

under which it was held that a clause in cer-

tificates of preferred shares giving the shares
a lien upon the railroad would not be stricken

out after an acquiescence of ten years. To-
ledo, etc., E. Co. V. Continental Trust Co., 95
Fed. 497, 30 C. C. A. 155.

As to the right to issue preferred stock see
Higgins V. Lansingh, 154 ill. 301, 40 N. B.
362; Campbell v. American Zylonite Co., 122
N. Y. 455, 25 N. E. 853, 34 IT. Y. St. 38, 11
L. E. A. 596 ; Eichbaum f. Chicago Grain
Elevators, [1891] 3 Ch. 459, 61 L. J. Ch. 28,
40 Wkly. Eep. 153; In re Dicido Pier Co.,

[1891] 2 Ch. 354, 64 L. T. Eep. N. S. 695, 39
Wkly. Eep. 486 ; In re Bridgewater Nav. Co.,
39 Ch. Div. 1, 57 L. J. Ch. 809, 53 L. T. Eep.
N. S. 476, 36 Wkly. Eep. 769.

68. Ernst v, Elmira Municipal Improv. Co.,

[24]

24 Misc. (N. Y.) 583, 54 N. Y. Suppl. 116.

It has been held that a corporation, the pro-

moters of which have voluntarily surrendered
their right to preferred stock under an agree-

ment with the corporation, without any ar-

rangement for other stock or compensation,
will not be required to turn over ordinary
stock as an equivalent of the preferred stock.

Dillon V. Commercial Cable Co., 87 Hun
(N. Y.) 444, 34 N. Y. Suppl. 370, 68 N. Y. St.

449.

Nature of preferred stock see infra, VII, C.

For the nature of preferred stock under a
particular statute of Maryland, creating a

lien in favor of the holders of preferred shares

on the company's franchises and property,
with priority over subsequent mortgages anil

other encumbrances, see Heller v. National
Mar. Bank, 89 Md. 602, 43 Atl. 800, 73 Am.
St. Eep. 212, 45 L. E. A. 438.

69. Higgins v. Lansingh, 154 111. 301, 40

N. E. 362.

70. Jones v. Concord, etc., E. Co., 67 N. H.
234, 30 Atl. 614, 68 Am. St. Eep. 650.

71. Andrews v. Gas Meter Co., [1897] I Ch.
361, 66 L. J. Ch. 246, 76 L. T. Eep. N. S.

132, 45 Wkly. Eep. 321 [overruling Hutton r.

Scarborough Clifif Hotel Co., 2 Dr. & Sm.
521, 11 Jur. N. S. 849, 13 L. T. Eep. N. S.

57, 13 Wkly. Eep. 1059]. This decision seems
to overrule Andrews v. Gas Meter Co., 75
L. T. Eep. N. S. 267, and Re Hyderabad Co..

3 Manson 242, 75 L. T. Eep. N. S. 23, which
follow Hutton V. Scarborough Cliff Hotel Co.,

2 Dr. & Sm. 521, 11 Jur. N. S. 849, 13 L. T.
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b. Corporation Cannot Make Its Shares a Lien Upon Its Property Without
Statutory Authority. Tlie power to issue preferred shares does not include tlie

power to make sucli shares a lien upon its property ; the true conception of pre-

ferred shares being that they merely create a preference in tiie declaration and
payment of dividends out of the income.'^ For the creation of a lien upon the

property of the corporation in favor of any one class of its shares there must be
a direct statutory authorization. Nor can an agreement between the shareholders
and a subscriber to other shares of the corporation make snch shares a lien on its

property, as against any parties in interest except the shareholders themselves.

Such an agreement does not affect the rights of bondholders or general creditors,

without notice of it at the time when their relations to the corporation were
assumed.'*

D. Distribution of Share Capital— l. Principles Governing Distribution.

In tlie first place, it is to be observed that a joint-stock corporation may have a
legal existence before any shares have been issued and distributed, as where there
is no statute making the incorporation of the company dependent upon the sub-

scription of its stock and the payment thereof ; but there is a proviso that the

corporate existence shall date from the filing of its charter in the office of the
secretary of state, and by another statute tiie charter so filed is required to state

only the amount of tlie capital and the number of shares into which it is

divided.'* In the second place, after the corporation has been regularly organ-

ized, it acquires an inherent right to admit new members ; and where a corpora-

tion is organized under a charter granted to certain individuals " and their associ-

ates," the right, after an organization has been effected, to admit new members is

not confined to the original charter members, but extends also to those wlio

become members by participating in the organization.'^ In the third place, where
the corporation possesses a joint stock, and a part of its organized capital stock

remains untaken at tlie time of its incorporation, tiie right to issue the remainder
of it is a corporate franchise, held by the corporation in trust for the corporators,

and it must be disposed of for the equal benefit of all. And it has been held that

if the directors dispose of it to the corporators unequally, and in violation of the

rights of any, each corporator injured by their act may have his remedy in

assumpsit against tlie corporation." And where a board of directors was elected

by means of votes represented by shares so illegally issued, an injunction was
granted restraining them from taking possession of the corporate property or

assuming to act as directors." Moreover it has been held that a resolution of the

directors, carried into effect, distributing sueli sliares of stock among all the

shareholders who are not in arrears on the shares already taken by them, and
excluding those wlio are, is an unlawful imposition of a penalty on tiiose in,

arrears, and a violation of the equal rights of a corporator who was ready and
offered to take his proportion of the new shares.'* But where the original corpo-

rators, to whom the charter is granted, stand ready to subscribe for more shares

than the amount authorized, and in the scramble for precedence the total amount
is subscribed for by some of tliem while others are ignored, the latter, according

to one doubtful holding, have no remedy against the company, in the absence of

Eep. N. S. 57, 13 Wldy. Rep. 1059. A pro- 73. Continental Trust Co. v. Toledo, etc,

vision in certificates of " preferred, non-voting E. Co., 72 Fed. 92.

capital stocli " that if the holder fails to 74. Jefferson Nat. Bank v. Texas Invest,

avail himself of the privilege of converting it Co., 74 Tex. 421, 12 S. W. 101.

into common stock, within a specified time, it 75. State v. Sibley, 25 Minn. 387.

shall " become converted 4 per cent, non-cumu- 76. Reese v. Montgomery County Bank,

lative stock " does not show that it was not 31 Pa. St. 78, 72 Am. Dec. 726.

preferred stock before the rejection of the 77. Humboldt Driving Park Assoc, v. Ste-

option. Hamlin v. Toledo, etc., R. Co., 78 vens, 34 Nebr. 528, 52 N. W. 568, 33 Am. St.

Fed. 664, 24 C. C. A. 271, 36 L. E. A. Rep. 654.

826. 78. Reese v. Montgomery County Bank,

72. 2 Thompson Corp. § 2262. 31 Pa. St. 78, 72 Am. Dec. 726.
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fraud or bad faith." But it would seem to be in its very nature illegal and
oppressive for some of the coadventurers to whom the franchise has been granted

to shut out the others from participating in the enterprise, after the legislative

grant has been procured.^"

2. Rights in Distribution. Kd discrimination can be made between hona fide
purchasers of the shares of a corporation which are on sale in open market as to

the right to perfect their title to the shares, when no discretionary power is

reserved to that effect.*' If for any valid reason the corporation cannot issue

shares which have been subscribed for, so that the subscriber cannot have a decree

for specific performance, the subscriber may have alternative relief by way of

damages for the value of the shares and the dividends which tliey have earned.^

A purchaser of stock in a corporation to be formed is not restricted, upon failure

to issue the shares after payment tiierefor because the corporation is enjoined

against it, to an action for damages for breach of the contract ; but ho may, after

the expiration of a reasonable time, demand and recover back the money paid

with interest.^ One who contracts with the officers of a corporation in their indi-

vidual capacity to do work for the corporation, in payment for which he is to

receive a specified amount of the corporate stock, must look solely to such officers,

and cannot compel the corporation to issue such shares.** A subscription for

shares payable to a railroad company, "its associates, successors or assigns," enti-

tles the subscriber, in case of a valid sale by such company of its property and
franchises to another company, upon payment of the subscription, to receive

shares in the successor company.*' A corporation organized for the purpose of

affording terminal and depot facilities to the railroads entering a city and required

by its charter to refrain from discrimination, whose stock is held by the railroads

availing themselves of its privileges, will be required to issue a proportionate

share of its stock at par to a new railroad company desiring to enter the city, and
not at a price proportionate to the enhanced value of its property and franchises

;

and in case it has not sufficient unissued shares, the several shareholders will be
required to surrender or sell a portion of the shares held by them.*^ A corporar

tion may authorize its president to make a contract in the name of the corporation

to pay an agreed commission for selling its shares, or may ratify it after he has

79. Brown v. Florida Southern R. Co., 19 24 N. E. 559; King v. Barnes, 109 N. Y. 267,

Fla. 472. 16 N. E. 332, 15 N. Y. St. 996.

80. In Massachusetts a shareholder who One whose name is included in a corporate

has taken his proportion of new shares of charter without his authority, if to be re-

stock in a corporation, issued under Mass. garded as a member of the company, must be

Stat. (1877), c. 230, § 3, is deprived of any allowed an opportunity of saying how many
right to a premium obtained on a sale thereof shares he will take. Halifax Carette Co. v.

pursuant to a vote of the shareholders, unless Moir, 28 Nova Scotia 45.

the vote in terms so provides. Mason v. Circumstances under which a new company
Davol Mills, 132 Mass. 76. succeeding to the property and business of an

81. Rice V. Rockefeller, 134 N. Y. 174, 31 old one will be compelled to issue shares to a

N. E. 907, 47 N. Y. St. 542, 29 Abb. N. Cas. member of one of the constituent companies,

(J>f. Y.) 120, 30 Am. St. Rep. 658, 17 L. R. A. notwithstanding his indebtedness to other

237. shareholders therein. Anthony v. American
82 Birmingham Nat. Bank v. Roden, 97 Glucose Co., 146 N. Y. 407, 41 N. E. 23.

Ala. 404, 11 So. 883. No obligation to issue stock certificate de-

83. Rose r. Foord, 96 Cal. 152, 30 Pac. livered to the treasurer of the corporation

1114. upon a contract that the same should be deliv-

84. Kelley i;. Collier, 11 Tex. Civ. App. ered by him to certain contractors upon their

353, 32 S. W. 428. completing certain work, when they fail to
85. Chattanooga, etc., R. Co. v. Warthen, complete the work and become fugitives from

98 Ga. 599, 25 S. E. 988. justice; and such shares will be ordered to be
86. St. Paul Union Depot Co. v. Minne- surrendered up and canceled. Equity Gas

sota, etc., R. Co., 47 Minn. 154, 49 N. W. 646, Light Co. v. McKeige, 19 N. Y. Suppl. 914,

13 L. R. A. 415. 47 N. Y. St. 364 [affirmed, in 139 N. Y. 237,
As to corporations formed to afford ter- 34 N. E. 898, 54 N. Y. St. 550].

minal facilities to railway companies see fur- Circumstances under which a corporation
ther Pennsylvania Co. v. EUett, 132 111. 654, was adjudged to issue its shares in propor-
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made such a contract.^ Where subscriptions are obtained for more shares of
stock than the corporation is authorized to issue, and no allotment of the stock is

ever made, the subscribers are not liable for an assessment levied by the directors
of the company on the shareholders ; since, no apportionment having been made,
the subscribers never became shareholders in the corporation.^ The failure of a
shareholder to attend the meetings of the shareholders or of the directors and
claim his shares does not estop him from thereafter asserting his claim, and tlie

statute of limitations, if it runs at all in favor of a corporation against the claim
of a person to shares in a corporation, does not begin to run until the shareholder
is notilied by some act that his right to the stock is disputed.^'

E. Illegal and Void Shares— l. Legal Resuisites of Valid Issue. It is

essential to the validity of corporate stock that the conditions of its issue should
substantially conform to the requirements of the charter or governing statutes."'

2. When Validity of Shares Not Subject to Question. The validity of shares
which have been dealt in for thirty years as valid, and upon which annual divi-

dends have been paid without any intimation that their validity will be challenged,
cannot be questioned thereafter by reason of laches."' A contention that the
capital stock or business feature of a certain religious corporation is of no effect,

and may be disregarded because foreign to the object of its charter and contrary
to the state constitution and laws governing such corporations, can be raised only
by direct proceedings by the state, and not in a proceeding involving the validity

of certain transfers of corporate shares by a shareholder to the corporation, alleged

to have had the effect of defrauding the shareholder's creditors.'^

tion to the amount subscribed by different

subscribers, there not being enough to go
around. Clark County v. Winchester, etc., E.
Co., 43 S. W. 716, 19 Ky. L. Eep. 1435.

Certificate in one corporaticn offered in lieu

of certificate in another.— That a certificate

of stock signed by one elected president of a
Coimecticut corporation, the charter of which
provides for succession to the functions of a
West Virginia corporation previously incor-

porated, but not for amalgamation with it, is

not a certificate of the latter corporation
which one who has contracted for such a cer-

titicate can be compelled to take see Craig
Silver Co. v. Smith, 163 Mass. 262, 39 N. E.
1116.

87. Patterson v. Ongley Electric Co., 87
Hun (N. Y.) 462, 34 N. Y. Suppl. 209, 68
N. Y. St. 58.

88. Bristol Creamery Co. v. Tilton, 70
N. H. 239, 47 Atl. 591.

89. Owingsville, etc., Turnpike Road Co. v.

Bondurant, 54 S. W. 718, 21 Ky. L. Rep. 1219.

90. Thus, under a provision in the charter

"that the president and directors shall cause
a written or printed certificate to be given to

each subscriber for every share by him sub-

scribed, signed by the president and directors,

and countersigned by the treasurer; which
certificates shall be transferable by an assign-

ment made thereof, on the books of the com-
pany, by the owner in person, or by an attor-
ney in fact," the court held that certificates

signed by the president and countersigned by
the treasurer, and delivered to one who never
subscribed for such stock, without considera-
tion, and without being entered on the books,
were void; and when afterward transferred,
not on the books of the company, to one for

a valuable consideration, still conveyed no

[VI, D, 2]

stock, as they were issued by the president
alone, and to one who was never a subscriber,

and therefore issued without authority. Hol-
brook V. Fauquier, etc.. Turnpike Co., 12 Fed.
Cas. No. 6,591, 3 Cranch C. C. 425. So an
instrument whereby the president and man-
ager of a corporation, as such, agrees to " re-

fund " to a person named a specified sum at
one year's notice, and which provides that
" this money shall draw what interest it

makes in proportion to all the shares in the
institution," is not a certificate of stock, but
an obligation of the corporation upon which
the holder can maintain an action against a
shareholder. Jones v. Woolley, 2 Ida. 790,

792, 26 Pac. 120. It has been held that cor-

porate shares, issued to pay for patents to

enable the corporation to engage in business
in territory outside the limits authorized by
the articles of incorporation, without the con-

sent of the shareholders, are void. Kimball
V. New England Roller Grate Co., 69 N. H.
485, 45 Atl. 253.

For a bill In equity against a corporation

to recover for shares gratuitously received

by it, which failed to state a cause of action,

where it alleged that the shares were received

as being paid up, when it stated that their

delivery was part consideration for the build-

ing of a street railway, see Doak r. Stahlman,
(Tenn. Ch. App. 1899) 58 S. W. 741.
" Special stock " in Massachusetts.— As to

" special stock " und^r various statutes of

Massachusetts see American Tube Works' v.

Boston Mach. Co., 139 Mass. 5, 29 N. E. 63;
Williams v. Parker, 136 Mass. 204.

91. Foster v. Belcher's Sugar Refining Co.,

118 Mo. 238,24 8. W. 63.

93. St. George's Church Soo. •. BraBch,
120 Mo. 226, 25 S. W. 218.
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3. Right of Holder of Invalid or Illegal Shares to Rescind. Wliere tlie issue

of shares is illegal for the want of power of the company to issue theiti, where the

shares cannot legally exist, the person taking them cannot, by estoppel or other-

wise, become a member in respect to them. Hence, being open tf) repudiation by
the corporation itself, or by dissenting shareholders, the person taking them has a

right to rescind the contract under which the stock was taken and be restored to

his original position. Where a corporation illegally issued stock to a creditor,

paid him snccessive dividends, and failed at two meetings to cure the illegal issue,

a notice of rescission by the creditor twenty-seven months after the first issue of

stock, offering to return the shares, tendering the dividends, and demanding
redelivery of the considerations given by him, was exercised in sufficient time to

entitle him to prove his claim against the insolvent estate of the corporation.^'

4. Liability of Corporation For Overissue of Shares. Where the charter or

other governuig statute, or the articles of association or other constating instru-

ment, fixes the amount of capital which the corporation may liave, and the num-
ber or aggregate amount of shares which it may issue, and this amount is filled

up by valid issues, any further issues are illegal, and the purchasers do not acquire

the rights of shareholders. They cannot compel the corporation to register them
or their nominees as shareholders on its books ; they cannot vote at corporate

elections; they cannot participate in corporate dividends; and they are not liable

as shareholders for corporate debts. But on principles elsewhere stated ^ they

have an action for damages against the corporation for the wrong thereby done
to them.^5

5. Motive of Valid Issue of Shares Not Examinable. If an issue of its shares

by a coi'poration is valid under the terms of its governing statute, it is plain that

the object wiiich the directors or some of them may have in view in selling it will

not be judicially inquired into, as where they issue it to enable the sharetaker to

vote in a certain manner at a coming election.^'

F. Status of Shareholders— 1. Shareholders Are Not Tenants in Codimon

oh Coowners of Corporate Property— a. Rule Stated. Shareholders are not ten-

ants in common or coowners of the property of the corporation in any sense ; but
the title thereto rests in the legal entity called the corporation."

b. No Execution Against Their Interest. It follows that a shareholder's inter-

est in the property of the corporation caimot be seized and sold under judicial

process, as can the interest of a partner or tenant in common,'^ although his shares,

considered as distinct property', can be.'°

2. Shareholders Have No Agency For Corporation, Cannot Act For It, Bind

It by Admissions, Etc.— a. Rule Stated. Shareholders of a corporation have
not, by the mere fact of being shareholders, any agency for the corporation or

any authority to act for it, or to bind it by admissions ; nor have they any duty to

perform with respect to contracts entered into by it.'

93. American Tube Works v. Boston Mach. 31, 12 Am. Dec. 494; Spurlock v. Missouri
Co., 139 Mass. 5, 29 N. E. 63. Pac. R. Co., 90 Mo. 199, 2 S. W. 219 ; Burrall

94. See in^ra, VI, K, 5, e, (ll), (a). v. Bushwick R. Co., 75 N. Y. 211; Mickles
95. Allen t-. South Boston R. Co., 150 Mass. v. Rochester City Bank, 11 Paige (N. Y.)

200, 22 N. E. 917, 15 Am. St. Rep. 185, 5 118, 42 Am. Dec. 103.

L. R. A. 716. 98. Williamson v. Smoot, 7 Mart. (La.)

Analogous cases are: Supply Ditch Co. v. 31, 12 Am. Dec. 494.

Elliott, 10 Colo. 327, 15 Pac. 691, 3 Am. St. 99. 2 Thompson Corp. § 2765.

Rep. 586; Tome v. Parkersburg Branch R. 1. Fox f. Mackay, 125 Cal. 57, 57 Pac. 670;
Co., 39 Md. 36, 17 Am. Rep. 540; Tomkinson Shay v. Tuolumne County Water Co., 6 Cal.

P. Balkis Consol. Co., [1891] 2 Q. B. 614. 73; McCoy Lime Co. v. McCoy, 16 Montg. Co.

Otherwise where the taking is not a hona Rep. (Pa.) 32; Colorado Springs Co. v. Amer-
fde purchase. Farrington v. South Boston R. ican Pub. Co., 97 Fed. 843, 38 C. C. A. 433
Co., 150 Mass. 406, 23 N. E. 109, 15 Am. St. (this case qualifies the rule with the state-

Rep. 222, 5 L. R. A. 849. ment, unless such action is taken at a meet-
SB. State V. Smith, 48 Vt. 266. ing where all the shareholders are present or
97. Williamson v. Smoot, 7 Mart. (La.) are represented).
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b. Cannot Convey Corpopate Property, Although All Join in Deed. Another
consequence of tliis doctrine is tliat tlie shareholders of a corporation cannot con-

vey its property, although a}l join in the deed, unless through formal action of the

corporation they are constituted its agents to that end.*

3. Shareholders Not in Trust Relation Toward Corporation— a. Rule Stated.

The relation of trustee and cestui que trust, of debtor and creditor, or of part-

ners does not exist between the shareholders of an incorporated company and the

corporation itself.* But the corporation and the individual shareholder may deal

with each other at arm's length the same as two strangers may, and a shareJiolder

may contract with his corporation and sue or be sued on his contracts.* A share-

holder may become a creditor of the corporation by entering into a contract with
it ; * and on the other hand the corporation is regarded as a trustee for the share-

holder for the limited purpose of registering a transfer of his shares on the corpo-

rate books.*

b. May Purchase Corporate Property at Judicial Sale. A mere shareholder

may therefore lawfully purchase at a public sale the property of the corporation,

provided he does it openly and fairly.''

4. Shareholders Not Responsible For Debts or Torts of Corporation. The
corporation being in theory of law a person distinct from each and all of its share-

holders, neither a shareholder singly, nor all the shareholders collectively, are

responsible for the debts of the corporation, unless made so by agreement or by
statute,* or for the torts of the corporation, in the absence of such active partici-

pation as would make them responsible for the torts of an individual.'

5. Shareholders Not Bound by Fraudulent Representations of Corporation's

Agents. The agent of the corporation is not the aj;ent of the shareholder, and
he will not therefore be bound by the fraudulent representations of the former.'"

6. Shareholders Not dj Privity With Each Other. Nor are shareholders in

privity with each other ; nor do they, in tlie absence of special engagements, occupy
any trust relation toward each other ; but they may deal with each other at arm's

He cannot therefore release a debt due to App. 449, 23 S. W. 568; Rogers v. Nashville,

the corporation. Harris v. Muskingum Mfg. etc., R. Co., 91 Fed. 299, 33 C. C. A. 517;
Co., 4 Blackf. (Ind.) 267, 29 Am. Dec. 372. Culbertson v. Wabash Nav. Co., 6 Fed. Cas.

Compare Berford v. New York Iron Mine, 56 No. 3,464, 4 McLean 544.

N. Y. Super. Ct. 236, 4 N. Y. Suppl. 836, 21 This is not incompatible with the principle

N. Y. St. 439. that a majority of the shareholders will not

That there is no distinction in this respect be allowed to exercise their powers unfairly

between joint-stock corporations and unin- toward the minority. Farmers' L. & T. Co.

eorporated joint-stock companies see Watson v. New lork, etc., R. Co., 78 Hun (N. Y.)

V. Spratley, 2 C. L. R. 1434, 10 Exch. 222, 213, 28 N. Y. Suppl. 933, 60 N. Y. St. 217
24 L. J. Exch. 53, 2 Wkly. Rep. 627. See also [citing Gamble v. Queens County Water Co.,

supra, VI, A, 9. 123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88,

2. \\^heelock v. Moulton, 15 Vt. 519; De 9 L. R. A. 527].
la Vergne Refrigerating Mach. Co. v. Ger- 5. Borland v. Haven, 37 Fed. 394, 13 Sawy.
man Sav. Inst., 175 U. S. 40, 20 S. Ct. 20, 44 551.

L. ed. 65. The same has been held in Eng- 6. See infra, VII, D, 10, a.

land in respect of the shares of an unincor- 7. Accordingly a sale of the entire prop-

porated joint-stock company. Myers v. Peri- erty of a corporation, whose business is a
gal, 2 De G. M. & G. 599, 17 Jur. 145, 22 failure, to one holding a majority of the

L. J. Ch. 431, 1 Wkly. Rep. 57, 51 Eng. Ch. shares, at open vendue, after a postponement
468 [approved in Edwards v. Hall, 6 De G. in the nope of securing bidders, has been held

M. & G. 74, 1 Jur. N. S. 1189, 25 L. J. Ch. not invalid, although the price bid was much
82, 4 Wkly. Rep. Ill, 55 Eng. Ch. 58]. less than the cost of the property. Price v.

3. Verplanck v. Mercantile Ins. Co., 1 Edw. Holcomb, 89 Iowa 123, 56 N. W. 407.
(N. Y.) 84. 8. See infra, VIII, A, 1.

4. Farmers' L. & T. Co. v. New York, etc., 9. Atchison, etc., R. Co. v. Cochran, 43
R. Co., 78 Hun (N. Y.) 213, 28 N. Y. Suppl. Kan. 225, 23 Pac. 151, 19 Am. St. Rep. 129,

933, 60 N. Y. St. 217 [reversed in 150 N. Y. 7 L. R. A. 414; Norton v. Hodges, 100 Mass.
410, 44 N. E. 1043] ; Bird Coal, etc., Co. v. 241 ; Foley v. Lacert, 35 Oreg. 166, 58 Pac.
Humes, 157 Pa St. 278, 27 Atl. 750, 33 Wkly. 37.
Notes Cas. (Pa.) 174, 37 Am. St. Rep. 727;' 10. The fraudulent representations of an
Rio Grande R. Co. v. Armendia, 5 Tex. Civ. agent of the corporation concerning the value

[VI. P. 2. b]
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length, just as they may deal with the corporation." Therefore the unauthorized

acts of one shareholder will not, in tiie absence of special circumstances, be imputed

to the others or bind thorn in any manner to their detriraent.^^ A shareholder is

hence not personally responsible for a conversion of property by the corporation

fjursuant to a fraudulent conspiracy between t!ie corporatioh and certain share-

lolders to hinder, delay, and defraud the creditors of one of them, unless he was

a party to the conspiracy ; and he cannot be found personally guilty of an actual

and intended fraud because he had imputed or constructive notice thereof.'^

7. Shareholders Not Necessarily Parties to Suits Involving Corporate Rights.

For the same reason shareholders cannot sue individually at law for the conver-

sion of property of the corporation ;^* nor can they maintain a suit in equity to

vindicate a right of the corporation, although as hereafter seen under particular

circumstances a court of equity will open its doors to him where the corporation

will not sue.'' With these, and with possible statutory exceptions, he is nOt a

proper party to a suit whether by or against the corporation.'*

8. Shareholders Not Necessarily Affected With Notice op Corporate Affairs.

A shareholder is not, simply as such, bound to know the rules and regulations

which the directors may prescribe for the transaction of the business of the cor-

poration with the public generally, merely because they appear recorded on the
minute books of the corporation." Nor is notice to an officer of the corporation

notice to a slmreliolder, in such a sense as to affect his rights." But it has been
held that suibseribers for stock in a corporation must be presumed to know the

provisions of its charter.''

9. To What Extent in Privity With Corporation. But for certain purposes he
is in privity with the corporation as much as though it were a partnership and
he were a member of it. Thus, as respects his liability to answer ultimately for
the debts of the corporation, a judgment against the corporation, in the view
taken by sevei-al of the courts, concludes him as much as though Jie were a party
to the record,^ although the rule seems to be otherwise in New Fork.*'

10. Distinct Corporations May Have Same Officers and Shareholders. Differ-

ent and distinct corporations may have the same officers and shareholders, and
this community of officers and of members does not have the effect of merging
the two corporations into each other.^^

of the stock will not vitiate a sale of stock by 18. Wells v. Robb, 43 Kan. 201, 23 Pac.
a shareholder who has no notice of the fraud. 148.

Moffat r. Winslow, 7 Paige (N. Y.) 124. 19. Wight v. Shelby R. Co., 16 R Mon.
11. Gillett 13. Bowen, 23 Fed. 625. (Ky.) 4, 63 Am. Dec. 522.

l<i. Western Min., etc., Co. v. Peytona Can- 20. Iowa.—^Donworth v. Coolbaugh, 5 Iowa
nel Coal Co., 8 W. Va. 406. 300.

13. Benton v. Minneapolis Tailoring, etc., Kansas.— Grund v. Tucker, 5 Kan. 70.

Co., 73 Minn. 498, 76 N. W. 265. Maine.— Milliken v. Whitehouse, 49 Me.
14. Toralinson v. Bricklayers Union No. 1, 527; Came v. Brigham, 39 Me. 35; Merrill e.

87 Ind. 308; Langdon v. Hillside Coal, etc., Suffolk Bank, 31 Me. 57, 1 Am. Eep. 649.

Co., 41 '. ''ed. 609. tHew York.— Belmont v. Coleman, 1 Bosw.
15. See imfra, XI, B, 7. 188; Moss v. Oakley, 2 Hill 265; Slee ».

16. A shareholder in a corporation is no Bloom, 20 Johns. 669.

party in a suit against it, although his indi- Pennsylvania.— Wilson v. Pittsburgh, etc.,

vidual property is attached in the suit and a Coal Co., 43 Pa. St. 424.

copy of the writ is left with him; and he may 21. McMahon v. Macy, 51 N. Y. 155; Mil-
impeach the judgment recovered therein, ler r. White, 50 N. Y. 137 ; Strong v. Wheaton,
when introduced against him. Whitman v. 38 Barb. (N. Y.) 616; Moss v. MeCullough, 5

Cox, 26 Me. 335. It has been held in one Hill (N. Y.) 131. See Hampson v. Weare, 4
jurisdiction that a shareholder cannot sue Iowa 13, 66 Am. Dee. 116; Belmont v. Cole-
in the corporate name to vindicate his indi- man, 21 N. Y. 96 [afHrming 1 Bosw. (N. Y.

)

vidual rights, vithout the assent of a major- 188] ; Moss v. Averell, 10 N. Y. 449.

ity of the corporation, or carry on such a As to whether such judgment is conclusive
suit by certiorari. Silk Mfg. Co. v. Campbell, or merely prima facie against shareholder see
27 N. J. L. 539. vnfra, VIII, Q, 1, a.

17. Pearsall v. Western Union Tel. Co., 22. Missouri Pac. R. Co. v. Boiling, (Ark.
44 Hun (N. Y.) 532, 9 N. Y. St. 132. 1898) 48 S. W. 806.

[VI, F, 10]
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11. To What Extent Corporation Is Trustee For Shareholders. As already
stated, a joint-stock corporation is in general a trustee for its sliareliolders only bo

far as may be necessary for the protection of their several rights of property in

their several shares ;
^ but this principle does not apply to all corporations or in

all cases.**

12. " One-Man " Corporations. It often happens that in the ease of joint-stock

corporations air tlie shares fall into the hands of one man. This it seems does

not operate to dissolve the corporation or to deprive him of his personal immunity
from liability for its debts ; but the corporate funds or proj)erties remain so liable,

while his individual estate is exonerated.^

G. Who May Become Shareholders in Corporations— I. In General.

Any person capable of contracting and of holding personal property in the state

or country under whose laws the corporation is created may become a share-

holder. This will include alien friends ;'* ambassadors of foreign states, although

by reason of his immunity as an ambassador he cannot be sued for assessments;^
infants, subject to the right to repudiate the relation either during infancy or

within a reasonable time after coming of age,^ but subject to the liability to pay
calls while he stands in the relation of shareholder;^ and married women where
they have been emancipated in any way from the disabilities of the common law,

so as to make them liable to pay calls and to exonerate their husbands.^
2. Private Corporations— a. General Rule That One Corporation Cannot

Become Shareholder in Another. The general rule, subject to local exceptions,

and to exceptions founded on special considerations, is that one corporation can-

not become a shareholder in another, unless thereto specially empowered by its

23. See swpra, VI, F, 3, a.

S'4. A corporation owning and operating
an irrigating ditch under the Colorado stat-

ute becomes a trustee for its shareholders, and
is bound to protect their interests. Farmers'
Independent Ditch Co. v. Agricultural Ditch
Co., 22 Colo. 513, 45 Pac. 444, 55 Am. St. Rep.
149.

25. Louisville Banking Co. v. Eiaenman,
21 S. W. 531, 14 Ky. L. Eep. 705, 19 L. E. A.
684 [rehearing denied in 21 S. W. 1049, 14
Ky. L. Eep. 710].

26. Eeg. r. Arnaud, 9 Q. B. 806, 16 L. J.

Q. B. 50, 58 E. C. L. 806.

Alien enemies.—^That an alien enemy dom-
iciled in his own country cannot become a
shareholder in a corporation because this in-

volves the making of a contract across lines of

belligerent occupation see Lamar r. Browne,
92 U. S. 187, 23 L. ed. 650; The Flying Scud
V. U. S., 6 Wall. (U. S.) 263, 18 L. ed. 755;
The Peterhoff v. U. S., 5 Wall. (U. S.) 28,

18 L. ed. 564; U. S. v. Alexander, 2 Wall.
(U. S.) 404, 17 L. ed. 915; Jecker v. Mont-
gomery, 18 How. (U. S.) 110, 15 L. ed. 311;
Houriet r. Morris, 3 Campb. 303; Willison
V. Patteson, 1 Moore C. P. 133, 7 Taunt. 439,
18 Rev. Eep. 525, 2 E. C. L. 436; Bell v.

Reid, 1 M. & S. 726, 14 Rev. Rep. 557 ; Potts
r. Bell, 8 T. E. 54S, 5 Rev. Rep. 452; Albretcht
r. Sussmann, 2 Ves. & B. 323, 13 Rev. Rep.
110; Bx p. Boussmaker, 13 Ves. Jr. 71, 9
Rev. Rep. 142. But to vrhat extent this prin-
ciple will operate upon the status of such
alien enemies who become shareholders prior
to the outbreak of hostilities may not be
clear. 1 Thompson Corp. § 1094.
27. Magdalena Steam Nav. Co. v. Martin,

2 E. & E. 94, 105 E. C. L. 94.
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28. Dublin, etc., R. Co. v. Black, 8 Exch.
181, 22 L. J. Exch. 94, 7 R. & Can. Cas. 434;
North Western E. Co. v. McMichael, 5 Exch.
114, 15 Jur. 132, 20 L. J. Exch. 97; Newry,
etc., E. Co. i\ Coombe, 3 Exch. 565, 18 L. J.

Exch. 325, 5 E. & Can. Cas. 633; Coke Litt.

3806; Lindley Comp. L. {5th ed.) p. 39.

29. Cork, etc., E. Co. f. Cazenove, 10 Q. B.

935, 11 Jur. 802, 69 E. C. L. 935; Leeds, etc.,

E. Co. V. Fearnley, 7 D. & L. 68, 4 Exch. 26,

18 L. J. Exch. 330, 5 E. &. Can. Cas. 644;
North Western E. Co. v. McMichael, 5 Exch.
114, 15 Jur. 132, 20 L. J. Exch. 97; Lindley
Comp. L. (5th ed.) p. 39.

If an infant signs the memorandum of as-

sociaticn in England, he thereby becomes a
member until he elects to disaffirm. In re
Nassau Phosphate Co., 2 Ch. D. 610, 45 L. J.

Ch. 584, 24 Wkly. Eep. 692.

While, in case of a transfer of shares being
made to an infant, the directors have the
power to reject him as a shareholder by rea-

son of his infancy (In re Asiatic Bankin"
Corp., L. R. 5 Ch. 298, 39 L. J. Ch. 461, 22
L. T. Rep. N. S. 217, 18 Wkly. Eep. 366),
yet until they do this the transfer is good
{Tn re Blakely Ordnance Co., L. R. 4 Ch.

31, 17 Wkly. Rep. 65).

SO. 1 Thompson Corp. §§ 1096, 1097.

As to the liability of a husband fcr calls in

respect of his wife's shares held by her be-

fore marriage see Lindley Comp. L. (5th ed.)

42 [citing In re We&t of England Bank, 12
Cn. D. 284, 48 L. J. Ch. 723, 41 L. T. Rep.
N. S. 181, 27 Wkly. Rep. 907 ; In re Northum-
berland, etc., Banking Co., 1 De G. F. & J.

533, 6 Jur. N. S. 331, 29 L. J. Ch. 269, 8
Wkly. Eep. 297, 62 Eng. Ch. 413; Matter of
Vale of Neath Brewery Co., 3 De G. & Sm.
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charter or governinjr statute ; otherwise one corporation might, by pnrchasing the

shares of another corporation, embark its capital in the business of such other

corporation and deflect it from tiie pnrposes designated in its own charter.!!,

Althongh sucli a power may be possessed, under its charter, by a foreign corpo-

ration, it cannot be exercised within the limits of the domestic state, if its consti-

tutional or legislative policy prohibits the exercise of it by domestic corporations.''

210; White's Case, 3 Ee G. & Sm. 157, 14

Jur. 454, 19 L. J. Ch. 497; Matter of North
England Joint-Stock Banking Co., 3 De G. &
Sm. 36, 13 Jur. 674, 18 L. J. Ch. 251 ; Matter
of North England Joint-Stock Banking Co.,

3 De G. & Sm. 18, 13 Jur. 849, 18 L. J. Ch.

230]. As to his liability for such calls where
he has in fact obtained by marriage the prop-

erty of his wife see Lindley Comp. L. (5th

ed.) 42; Bell v. Victoria, 4 App. Cas. 560;
In re West of England Bank, 12 Ch. D. 284,

48 L. J. Ch. 723, 41 L. T. Rep. N. S. 181,

27 Wkly. Rep. 907.

31. California.— Knowles v. Sandercock,
107 Cal. 629, 40 Pac. 1047, under California

constitution.

Connecticut.— Mechanics', etc., Mut. Sav.
Bank, etc., Assoc, v. Meriden Agency Co., 24
Conn. 159.

Uecrgia.— Hazlehurst v. Savannah, etc., R.
Co., 43 Ga. 13; Central R. Co. v. Collins, 40
Ga. 582.

Illinois.— People v. Pullman's Palace Car
Co., 175 111. 125, 51 N. E. 664; Peo-
ple f. Chicago Gas Trust Co., 130 111.

268, 22 N. E. 798, 17 Am. St. Rep.
319, 8 L. R. A. 497; McCoy v. World's
Columbian Exposition, 87 111. App. 605 [af-

firmed in 186 111. 356, 57 N. E. 1043, 78 Am.
St. Rep. 288, holding that a corporation, when
sued on its subscription to the capital stock
of another corporation, may raise the defense

01 ultra vires, in the absence of an estoppel]
;

People r. Pullman Talaee Car Co., 27 Chic.

Leg. N. 349, 10 Nat. Corp. Rep. 347.

Maine.— Franklin Co. v. Lewiston Sav.

Inst., 68 Me. 43, 28 Am. Rep. 9.

Maryland.— Baltimore v. Baltimore, etc.,

R. Co., 21 Md. 50; Williams v. Savage Mfg.
Co., 3 Md. Ch. 418.

Massachusetts.— Com. v. Boston, etc., R.
Co., 142 Mass. 146, 7 N. E. 716.

Missouri.— West-End Narrow Gauge R. Co.

V. Dameron, 4 Mo. App. 414.

New Jersey.— Central R. Co. v. Pennsyl-
vania R. Co., 31 N. J. Eq. 475.

New York.— Columbus City Bank v. Bruce,
17 N. Y. 507; TaJmage v. Pell, 7 N. Y. 328;
Connecticut Mut. L. Ins. Co. v. Cleveland,
etc., R. Co. 41 Barb. 9; Barry v. Yates, 24
Barb. 199; White v. Syracuse, etc., R. Co.,

14 l>arb. 559; New York Exch. Co. v. De
Wolf, 5 Bosw. 593 ; Rogers v. Phelps, 9 N. Y.
Suppl. 886, 31 N. Y. St. 872 (land scrip);
Milbank v. New York, etc., R. Co., 64 How.
Pr. 20.

Ohio.— Valley R. Co. v. Lake Erie Iron
Co., 46 Ohio St. 44, 18 N. E. 486, 1 L. R. A.
412; Coppin v. Greenlees, etc., Co., 38 Ohio
St. 275, 43 Am. Rep. 425; Franklin Bank v.

Commercial Bank, 36 Ohio St. 350, 38 Am.
Rep. 594 (opinion by Boynton, J.).

Pennsylvania.— McMillan t; Carson Hill

Union Min. Co., 12 Phiia. 404, 35 Leg. Int.

163. '

Rhode Island.— Hodges v. New England
Screw Co., 1 R. I. 312, 53 Am. Dec. 624.

Tennessee.— Herring v. Ruskin Co-Operat-

ive Assoc, (Ch. App. 1899) 52 S. W. 3ii7.

United States.—Zabriskie v. Cleveland, etc.,

Co., 23 How. 381, 16 L. ed. 488; Marbury v.

Kentucky Union Land Co., 62 Fed. 335, 10

C. C. A. 393 (unless its charter confers the

power in express terms, or there is something
particular in the powers expressly conferred

upon it from which such power can be fairly

implied) ; Holt v. Winiield Bank, 25 Fed.

812; Sumner v. Marcy, 23 Fed. Cas. No.

13,609, 3 Woodb. & M. 105.

England.— See Lindley Comp. (5th ed.)

p. 43; In re Barned's Banking Co., L. R. 3

Ch. 105, 37 L. J. Ch. 81, 17 L. T. Rep. N. S.

269, 16 Wkly. Pep. 193; In re European Soc.

Arbitration Acts, 8 Ch. D. 079, 48 L. J. Ch.

118, 39 L. T. Rep. N. S. 136, 27 Wkly.'^'Rep.

88 (where it was hdd that a society to which
shares in another society had been transferred

by an act ultra vires could not be placed on
the list of contributories of that society) ;

Great Western R. Co. v. Metropolitan R.
Co., 9 Jur. N. S. 562, 32 L. J. Ch. 382, 8
L. T. Rep. N. S. 556, 11 Wkly. Rep. 706.

Compare In re Asiatic Banking Co., L. R.
4 Ch. 252, 19 L. T. Rep. N. S. 805, 17 Wkly.
Rep. 359; In re Barned's Banking Co., L. R.
3 Ch. 105, 37 L. J. Ch. 81, 17 L. T. Rep. N. S.

269, 16 Wkly. Rep. 193; Great Western R. Co.

V. Metropolitan R. Co., 9 Jur. N. S. 562, 32
L. J. Ch. 382, 8 L. T. Rep. N. S. 556, 11 Wkly.
Rep. 706.

See 12 Cent. Dig. tit. "Corporations,"

§ 1531.

This FWnciple applies so as to prevent a
corporation from investing iu the shares of a
mutual benefit building society. Dobinson v.

Hawks, 12 Jur. 1037, 16 Sim. 407, 39 Eng. Ch.

407.
Distinction tetween subscribing end pur-

chasing.— A distinction has been taken be-

tween the power of a. corporation to become
an original subscriber to the shares of another
corporation which is being organized, and
from purchasing its shares after it has been
organized. Smith v. Newark, etc., R. Co., 8
Ohio Cir. Ct. 583, 4 Ohio Cir. Dec. 356, hold-

ing that a corporation, in the absence of a
clause in its charter prohibiting it, may in-

vest in or own stock in another corporation,
and will be liable for assessments thereon as
an individual holder, although it cannot aid
in the formation of a new corporation by sub-
scribing to its capital stock.

83. Clarke v. Georgia Cent. R., etc., Co,
50 Fed. 338, 15 L. R. A. 683.

[VI. G, 2. a]
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b. Limited View That One Corporation Can Invest in Shares of Another—
(i) Statmmbnt of Doctrine. A few decisions are met with where the view is

taken that a corporation may invest in the stock of other corporations as well as

in any other funds, provided it be done honajide and with no sinister or unlawful
purpose, and there be nothing in its charter or in the nature of its business that

forbids it.^ Tlie tlieory of these cases seems to be that such a purchase is not
necessarily void ;** and it has been held that there is no presumption that a cor-

poration is incapable of purchasing and holding shares of the stock of another
corporation, it not appearing under what circumstances it was acquired or held.®

The leading principle which restrains one corporation from investing in tiie shares

of another is that it is ultra vires for a corporation to employ its funds in a man-
ner not permitted by its charter or governing statute. The principle consequently

does not apply where the two corporations are created for a similar purpose.''

According to this view an insurance company may purchase the shares of a bank ;"

and a land company with power to build a railroad to afford access to its lands

may subscribe to the shares of a corporation created for that purpose.''

(ii) Consequences Wbics Flow From This View. Whei-e the view
obtains that one corporation may rightfully purchase and hold the shares of

stock of another, the ordinary liabilities of a shareholder attach to the corporation

which so acts.'' But it seems that a corporation cannot, by merely purchasing

33. Booth V. Robinson, 55 Md. 419.

34. Hill V. Nisbet, 100 Ind. 341.

35. Evans v. Bailey, 66 Cal. 112, 4 Pac.
1089,.

36. Electric Securities Co. v. Louisiana
Electric Light Co., 68 Fed. 673 ; In re Asiatic
Banking Corp., L. E. 4 Ch. 252, 19 L. T. Eep.
N. S. 805, 17 Wkly. Eep. 359 [affirming L. E.
7 Eq. 91, 19 L. T. Eep. N. S. 444]; In re

Barnard's Banking Co., L. E. 3 Ch. 105, 37
L. J. Ch. 81, 17 L. T. Eep. N. S. 269, 16
Wkly. Eep. 193. But see Lindley Comp.
(5th ed.) 43.

37. State v. Butler, 86 Tenn. 614. Cir-

cumstances under which a purchase by a
life-insurance company of the stock of a fire-

insurance company will not be set aside be-

cause fully executed see Alexander v. Jones,

8 Mo. App. 589.

36. Watts' Appeal, 78 Pa. St. 370.

Many statutes and charters, both in Eng-
land and in this country, recognize or confer

power upon one corporation to hold shares in

another. See for example N. J. Laws (1888),
c. 269, p. 385; Olarke r. Georgia Cent. E.,

etc., Co., 50 Fed. 338, 15 L. E. A. 683; the

Companies Act (1862), § 23; the Industrial

and Prov. Soc. Act, 39 & 40 Vict. c. 45, § 12;

7 Wm. IV & 1 Vict. c. 73, §§ 6, 10; 7 & 8
Vict. c. 110, §§ 3, 7, 50.

The New York Stock Corporation Law of

i8g2, § 40, is construed in RaflFerty v. Buffalo

City Gas Co., 37 N. Y. App. Div. 618, 56
N. Y. Suppl. 288, holding that a court can-
not place any limitation upon the amount
of stock and bonds which under the statute
one corporation may acquire of another in
New York for its own stock and bonds.
The charter of a trust company of Georgia

is construed in Georgia Trust Co. v. State,

109 Ga. 736, 35 S. E. 323, 48 L. E. A. 520,
with the conclusion that this corporation has
authority to buy the shares of any other cor-
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poration, provided that in so doing it does

not violate the constitution of the state. But
a constitutional provision in that state pro-

hibits the legislature from authorizing any
corporation to buy shares in any other cor-

poration in that state or elsewhere. Ga.
Const, art. 4, § 2, par. 4. See also Clarke
V. Georgia Cent. E., etc., Co., 50 Fed. 338, 15

L. E. A. 683; Hamilton v. Savannah, etc.,

E. Co., 49 Fed. 412; Langdon v. Branch, 37
Fed. 449, 2 L. R. A. 120.

Statute of Kansas under which a railroad

company has the power to purchase and hold
the stock of any other railroad company, the

line of whose railroad, constructed or being
constructed, connects with its own. Atchison,
etc., E. Co. V. Cochran, 43 Kan. 225, 23 Pac
151, 19 Am. St. Eep. 129, 7 L. E. A. 414;
Atchison, etc., E. Co. v. Fletcher, 35 Kan.
236, 10 Pac. 526; Atchison, etc., E. Co. v.

Davis, 34 Kan. 209, 8 Pac. 530. Compare
Pullman Palace Car Co. v. Missouri Pac. Rl
Co., 115 U. S. 587, 6 S. Ct. 194, 29 L. ed.

499.

Under the statute la^ of Tennessee the
shares of one corporation may be acquired

and voted by another. Rogers v. Nashville,

etc., R. Co., 91 Fed. 299, 33 C. C. A. 517.

A statute forbidding one corporation to

subscribe for and purchase the bonds or stock
of another corporation except in payment of

a hona fide debt is held not to preclude ad-

vances made on bonds and stock made as col-

lateral security. Taylor County Ct. ». Balti-

more, etc., E. Co., 35 Fed. 161.

39. Thus where a banking firm purchased
in their own name shares of stock of a cus-

tomer, which they treated as their own, and
so made it appear on the books of the corpora-

tion issuing the stock, it was held that they
assumed the liability of shareholders as be-

tween themselves and the corporations. Mc-
Kim V. Glenn, 66 Md. 479, 8 Atl. 130.
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the shares of another corporation, and thereby acquiring control of it, succeed to

its special franchises/"

e. Such Purchases Not Disturbed When Executed. Purchases by one cor-

poration of the shares of another corporation will not be disturbed when fully

executed on one side. Thus a corporation cannot sue to cancel an agreement
made in its behalf for the purchase of stock of another company, although such
contract is ultra vires, where it has been fully executed.^' Although a corpora-

tion may not possess the power to deal in the shares of another corporation, yet

one who has purchased from a corporation the shares of another corporation will

not be allowed to escape the payment of the purchase-money by setting up such
want of power.^*^ So where a corporation, although prohibited by its charter,

purchases stock in anotlier corporation, and the contract is executed by the

delivery of the stock and the payment of the price, it cannot recover back the

purchase-money iipon the ground alone that the contract was ultra vires.^ This
is especially true where the rights of innocent third persons are involved ;** and
where there has been laches,^ or where the other party to the contract cannot be
put in statu quo.^

3. Municipal Corporations. The question of the power of municipal corpora-

tions to render aid to private corporations created for public objects, sucli as rail-

road companies, canal companies, and the like, by snbscribing for the shares of

such corporations, will not be discussed in this article, because the subject relates

to the powers of municipal,*'^ and not to those of private, corporations ; and for the

further reason that tlie question has been considered to some extent.^ Generally

speaking such aid may be given where not prohibited by the constitution or stat-

ute law of the state, in cases where the private corpoi'ation is organized to pro-

mote public objects, as in the case of railroad companies,*' turnpike companies,'"

plank-road companies, and the like ;'^ but not in case of strictly private corpora-

tions, such as manufacturing companies, although the public may incidentally

derive a beneiit from assisting such companies.^* It may be added that the ten-

dency of recent state constitutions seems to be to deprive the state legislatures of

the power to grant such aid either by subscribing to the shares of corporations ^

or in any other mode,^ although the recent constitution of one state affirms such

40. Thus it is held in Massachusetts that 47. See, generally. Municipal Coepoba-
the fact that one corporation has purchased tions.

the property and most of the capital stock of 48. See supra, I, I, 1.

another corporation does not necessarily au- 49. Ex p. Selma, etc., R. Co., 45 Ala. 696,

thorize the purchasing corporation to do that 6 Am. Eep. 722; Leavenworth County v. Mil-

which, under a special act, the other corpora- ler, 7 Kan. 479, 12 Am. Rep. 425 (and
tion is authorized to do, but which the gen- numerous cases there quoted by the great in-

eral law prohibits. French v. Connecticut dustry of Valentine, J. )

.

River Lumber Co., 145 Mass. 261, U N. E. 50. Com v. McWilliams, 11 Pa. St. 61.

113. 51. Wetumpka v. Winter, 29 Ala. 651.

41. Cincinnati, etc., R. Co. v. McKeen, 64 52. Maine.— Allen v. Jay, 60 Me. 124, 11

Fed. 36, 12 C. C. A. 14. Similarly see Peter- Am. Rep. 185.

borough E. Co. v. Nashua, etc., R. Co., 59 Massachusetts.— Jenkins v. Andover, 103
N. H. 385. Mass. 94.

42. Holmes, etc., Mfg. Co. v. Holmes, etc., Michigan.— People v. Salem Tp. Bd., 20
Metal Co., 53 Hun (N. Y.) 52; 5 N. Y. Suppl. Mich. 452, 4 Am. Eep. 400.

937, 23 N. Y. St. 538. New Yorh.— Weismer v. Douglas, 64 N. Y.
43. McCoy Lime Co. v. Kane, 16 Montg. 91, 21 Am. Rep. 586.

Co. Eep. (Pa.) 19. Wisconsin.— Whiting «. Sheboygan, etc., R.

44. Marbury v. Kentucky Union Land Co., Co., 25 Wis. 167, 3 Am. Eep. 30.

62 Fed. 335, 10 C. C. A. 393. United States.— Citizens Sav., etc., Assoc.

45. Leathers v. Janney, 41 La. Ann. 1120, v. Topeka, 20 Wall. 655, 22 L. ed. 455; Olcott,

6 So. 884, 6 L. E. A. 661 (as where the share- v. Fond du Lac County, 16 Wall. 678, 21 L. ed.

holders postpone their complaint for a length 382.

of time, extending from seven to fourteen 53. Fla. Const. (1887), art. 9, § 10; Miss.
years) ; Boston, etc., E. Corp. v. New York, Const. (1890), § 183.

etc., E. Co., 13 E. I. 260. 54. N. Y. Const. (1894), art. 8, §§ 9, 10;
46. Terry «. Eagle Lock Co., 47 Conn. 141. Wyo. Const. (1889), art. 10, § 5 (not to

[VI, G, 3]
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power.^' A distinction has sometimes been. taken between the power of a state

legislature to authorize taxation for tlie purpose of making a mere donation to a
raih-oad company, and to make a subscription to its shares ;^^ but as tliis ques-

tion does not relate to the powers of private corporations with reference to their

share capital, it will not be further pursued in this article.

4. Subscriptions by Sovereign State. Subscriptions to the shares of private

corporations may be and have been made" by states of the American Union,
where their constitutions permitted such action on the part of their legislatures.

But as a sovereign state cannot be sued without its consent, and as the making of

.such a subscription has not been regarded as tantamount to giving snch consent,

no action can bo maintained against the shareholding state to compel the payment
of its subscription or of assessments thereon.^ Indeed the view has been taken
that such a subscription is tantamount to a bonus granted by the state to the cor-

poration, and that it consequently does not make the state liable for contributions

like an ordinary shareholder.^' The mere fact that the state owns all tlie shares

of the stock of an incorporated bank does not make a debt due to the bank a

debt due to tlie state.'^

H. Contract of Subscription For Shares— l. Relation of Shareholder to

Corporation Rests in Contract. The relation of shareholders to the corporation

whose stock they hold is that of contract, and the rights and duties of both
parties grow out of contract, expressed or implied, in a subscription for stock, con-

strued by the provisions of the charter or articles of incorporation.'//^

2. Charter or Governing Statute Enters Into and Forms Part of Contract.

Whether the corporation is organized under a special charter granted by the

legislature, or under a general enabling statute, the charter or governing statute is

deemed to enter into, and to form a part of, the contract of subscription.*^ Such
subscriber is chargeable with knowledge of the fact of the organization of the

corporation, of the powers which it possesses with respect to tlie creating of a
share capital and the issuing of shares, and of the control which it may liave over
iits shares.*'

3. V/hat Makes Subscriber a Shareholder— a. Unconditional Subscription

to Shares. As a general rule, applicable to all American schemes of incorpora-

tion, although not always assented to by the courts,'* whoever subscribes to an
unconditional agreement to take a given number of shares becomes thereby a
shareholder in the corporation in respect of that number, subject to any valid

conditions named in the subscription paper and to those imposed by the general

law.*^ The act of subscriljing for a stated number of shares fixes the liability of

the subscriber to creditors of the corporation as a shareholder, although he has

apply to obligations contracted before the 61. Supply Ditch Co. u. Elliott, 10 Colo.

adoption of the constitution). 327, 15 Pac. 691^ 3 Am. St. Kep. 586, opinion

55. La. Const. (1898), art. 270, municipal by Macon, C.

aid to railroads permitted. 62. Hoagland v. Cincinnati, etc., R. Co.,

56. People v. Salem Tp. Bd., 20 Mich. 452, 18 Ind. 452; Rensselaer, etc., Plank Road Co.

4 Am. Rep. 400; Sweet v. Hulbert, 51 Barb. v. Barton, 16 N. Y. 457 note; Small f. Herki-

(N. Y.) 312; Whiting v. Sheboygan, etc., mer Mfg., etc., Co., 2 N. Y. 330.

R. Co., 25 Wis. 167, 3 Am. Rep. 30. The case 63. McClure r. Central Trust Co., 28 N..Y.
of Hanson i-. Vernon, 27 Iowa 28, 1 Am. Rep. App. Div. 433, 53 N. Y. Suppl. 188.

215, was subsequently overruled in the same 64. That in some states an express prom-
state by Stewart v. Polk County, 30 Iowa 8, ise to pay is necessary in order to make a
I Am. Rep. 238. subscriber a shareholder see infra, VI, H,

57. Baltimore, etc., R. Co. v. State, 36 Md. 4, b, (I).

519; Atty.-Gen. v. Cape Fear Nav. Co., 37 65. Alabama.—Beene v. Cahawba, etc., R.
N. C. 444. Co., 3 Ala. 660.

58. Miers v. Zanesville, etc.. Turnpike Co., Connecticut.— Hartford, etc., R. Co. o.

II Ohio 273. Kennedy, 12 Conn. 499.
59. Consolidated Bank v. State, 5 La. Ann. Maine.— Kennebec, etc., R. Co. v. Palmer,

44. 34 Me. 366.
60. State Bank i'. Dibrell, 3 Sneed (Tenn.) Massachusetts.— Brigham v. Mead, 10 Al-

.?78. len 245.

[VI, G, 3]
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not paid into the treasury of the corporation any part of his subscription, or done
any act whatever in his character as a shareliolder.*^

b. Unconditional Subscription to Articles of Incorporation or Deed of Set-

tlement. Speaking generally again, every person who signs the articles of asso-

ciation, or of incorporation, as tliey are called in America, or the deed of settle-

ment, as the instrument is called in England, agreeing at the same time to take a

stated number of shares, thereby acquires the advantages and subjects himself to

tiie liabilities of a shareliolder ; " aud this is the more clear where the governing
statute declares that those signing such articles shall be deemed a body corporate.^

4. Necessity of Promise to Pay— a. Doctrine That Express Promise Is Not
Necessary— (i) From What Promise to Pay Implied— (a) From Subscrip-

tion to Shares. If a person orders goods to be delivered to him, a promise is

implied that he will pay for them, whicih ripens into a iixed liability when the
goods are delivered. So if a person subscribes for ohares in a corporation, a
promise is implied that he will pay for them,^althougli in some jurisdictions the
seemingly mistaken doctrine i^ applied that the subscription paper must contain

an express promise to pay.™/
(b) From Acceptance of Share Certificate. In like manner an acceptance of

a certificate of a stated number of shares of the stock of a corporation issued to

the person who accepts it implies a promise that he will pay for the shares, as

much as though he had signed a formal contract to pay for them ;'''i' although, in

order to constitute one a shareholder, it is not necessary that a share certificate

should have been issued to him.'^ Under this doctrine the subscriber stands liable

to pay assessments lawfully laid upon the shares, in the mode prescribed by the
charter, governing statute, or by-laws, although he has not made in the subscrip-

tion paper any express promise so to do ; and this, although the charter or gov-
erning statute also gives to the corporation a remedy by forfeiture or sale of the
shares; the theory of the courts being that this remedy is cumulative merely.'*

Under the operation of this rule the obligation of actual payment is created in

Missouri.— Pickering v. Templeton, 2 Mo. 69. Hartford, etc., R. Co. v. Kennedy, 12
App. 424. Conn. 499; Klein v. Alton, etc., R. Co., 13

ffeto York.— Dayton t;. Borst, 31 N. Y. 435; 111. 514; Banet v. Alton, etc., R. Co., 13 111.

Seymour r. Sturgess, 26 N. Y. 134; Burr v. 504; Fry v. Lexington, etc., R. Co., 2 Mete.
Wilcox, 22 N. Y. 551; Rensselaer, etc.. Plank (Ky.) 314; Spear v. Crawford, 14 Wend-
Road Co. f. Barton, 16 N. Y. 457; Lake On- (N. Y.) 20, 28 Am. Dec. 513.

tario, etc., R. Co. v. Mason, 16 N. Y. 451; 70. See infra, VI, H, 4, b, (i).

Buffalo, etc., R. Co. i: Dudley, 14 N. Y. 336; 71. Brigham v. Mead, 10 Allen (Mass.)
Strong 17. Wheaton, 38 Barb. 616; Northern 245; Palmer v. Lawrence, 3 Sandf. (N. Y.)
R. Co. r. Miller, 10 Barb. 260; Hartford, etc., 161; Upton v. Tribilcock, 91 U. S. 45, 23
R. Co. V. Croswell, 5 Hill 383, 40 Am. Dec. L. ed. 203. And this is so although the cer-

354; Soear r. Crawford, 14 Wend. 20, 28 Am. tifieate contains a promise on the part of the
Dec. 513; Dutchess Cotton Manufactory v. corporation to pay interest thereon until the
Davis, 14 Johns. 238, 7 Am. Dee. 459; High- happening of a certain specified event. Mc-
land Turnpike Co. v. McKean, 11 Johns. 98; Laughlin i;. Detroit, etc., R. Co., 8 Mich. 100.

Goshen, etc., Turnpike Road Co. v. Hurtin, 9 Making and mailing a certificate is regarded
Johns. 217, 6 Am. Dee. 273; Union Turnpike as the issuing of it. Jones v. Terre Haute,
Road Co. V. Jenkins, 1 Cai. 381; Sagory v. etc., R. Co., 17 How. Pr. (N. Y.) 529.
Dubois, 3 Sandf. Ch. 466. 72. Indiana.— Beckett v. Houston, 32 Ind.
Vermont.— Connecticut, etc.. Rivers R. Co. 393.

». Bailey, 24 Vt. 465, 58 Am. Dec. 181. Maine.— Chaffln v. Cummings, 37 Me. 76.

United States.— Upton v. Tribilcock, 91 Massachusetts.— Chase v. Merrimack Bank,
U. S. 45, 23 L. ed. 203. 19 Pick. 564, 31 Am. Dec. 163.

Compare Busey -v. Hooper, 35 Md. 15, 6 Missouri.— Schaeffer *. Missouri Home Ins.

Am. Rep. 350. Co., 46 Mo. 248.
66. Spear v. Crawford, 14 Wend. (N. Y.) New YorJc—Burr v. Wilcox, 22 N. Y. 551.

20, 28 Am. Dec. 513. See also infra, VI, H, 7, a.

67. Cole r. Ryan, 52 Barb. (N. Y.) 168; 73. Alaiama.— Selma, etc., R. Co. v. Tip-
Strong V. Wheaton, 38 Barb. (N. Y.) 616; ton, 5 Ala. 787, 39 Am. Dec. 344; Beene ».

Sagory v. Dubois, 3 Sandf. Ch. (N. Y.) 466. Cahawba, etc., R. Co., 3 Ala. 660.
68. Strong v. Wheaton, 38 Barb. (N. Y.) Connecticut.— Danbury, etc., R. Co. v. Wil-

•18. , son, 22 Conn. 435; Mann v. Cooke, 20 Conx.

[VI. H, 4, a. (i), (b)]
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all cases by the subscription, unless the terms of the subscription are such as plainly
to exclude it.''* Where there is an unconditional subscription, even without an
express promise to paj', a right on the part of tlie directors to make a call carries
with it a corresponding duty on the part of tlie shareholder to pay it.™

(ii) How Implied Promise Enforceable— (a) By Action at Law. This
implied promise is enforceable by assumpsit or by other appropriate action at law."

_(b) In Equity For Benefit of Creditors After Insolvency of Corporation.
This implied promise is enforceable after the insolvency of the corporation by a
court of equity or of bankruptcy, through a suit by a receiver or an assignee or
trustee in bankruptcy, or by other appropriate means.'"'

(Ill) Circumstances From Wbicb Law Implies Consideration. From
the privileges and advantages flowing to the subscriber in consequence of his sub-

178; Hartford, etc., R. Co. v. Kennedy, 12
Conn. 499. See also Ward v. Griswoldville
Mfg. Co., 16 Conn. 593.

Georgia.— Hightower v. Thornton, 8 Ga.
486, 52 Am. Dec. 412.

Indiana.— Miller v. Wild Cat Gravel Koad
Co., 52 Ind. 51.

Iowa.— Waukon, etc., R. Co. v. Dwyer, 49
Iowa 121.

Kentuoky.— Fry v. Lexington, etc., E. Co.,

2 Mete. 314; Instone v. Frankfort Bridge Co.,

2 Bibb 576, 5 Am. Dec. 638.

Maine.— Penobscot, etc., R. Co. v. Dunn,
39 Me. 587; Buckfield Branch R. Co. v. Irish,

39 Me. 44; Kennebec, etc., R. Co. v. Jarvis,

34 Me. 360.

Maryland.— Busey v. Hooper, 35 Md. 15, 6
Am. Rep. 350; Hughes v. Antietam Mfg. Co.,

34 Md. 316.

Massachusetts.— Worcester City Hotel v.

Dickinson, 6 Gray 586.

Michigan.— Merrimac Min. Co. V. Bagley,

14 Mich. 501 ; Carson v. Arctic Min. Co., 5

Mich. 288; Dexter, etc., Plankroad Co. v.

Millerd, 3 Mich. 91.

Mississipvi.— Freeman v. Winchester, 10

Sm. & M. 577.

Missouri.— Joy v. Manion, 28 Mo. App. 55.

New York.— Davton v. Borst, 31 N. Y. 435

;

Rensselaer, etc., Plank Road Co. v. Barton,

16 N. y. 457; Lake Ontario, etc., R. Co. v.

Mason, 16 N. Y. 451: Buffalo, etc., R. Co. v.

Dudley, 14 N. Y. 336: Small v. Herkimer
Mfg., etc., Co., 2 N. Y. 330; Ogdensburgh, etc.,

R. Co. i: Frost, 21 Barb. 541 ; Rensselaer,

etc.. Plank Road Co. v. Wetsel, 21 Barb. 56;

Troy, etc., R. Co. v. Tibbits, 18 Barb. 297;

Troy, etc., R. Co. v. Kerr, 17 Barb. 581;

Ft. Edward, etc.. Plank Road Co. v. Payne,

17 Barb. 567; Northern R. Co. v. Miller, 10

Barb. 2C0; Hartford, etc., R. Co. v. Croswell,

5 Hill 383, 40 Am. Dee. 354; Trov Turnpike,
etc., Co. V. McChesney, 21 Wend. 296; Herki-
mer Mfg., etc., Co. i: Small, 21 Wend. 273;
Spear r. Crawford, 14 Wend. 20, 28 Am. Dec.

513; Dutchess Cotton Manufactory v. Davis,

14 Johns. 238, 7 Am. Dec. 459; Goshen, etc.,

Turnpike Poad Co. v. Hurtin, 9 Johns. 217, 6

Am. Dec. 273.

Pennsvlvaria.— Merrimac Min. Co. V. Levy,

54 Pa. St. 227, 93 Am. Dec. 677.

Tennessee.— East Tennessee, etc., R. Co. v.

Gammon, 5 Sneed 567 ; Stokes V. Lebanon,

etc.. Turnpike Co., G Humphr. 241.

fVI, H, 4, a, (l\ (b)]

United States.— Hawley v. Upton, 102
U. S. 314, 26 L. ed. 179; Webster v. Upton,
91 U. S. 65, 23 L. ed. 384; Upton v. Tribil-

cock, 91 U. S. 45, 23 L. ed. 203; Frost v.

Frostburg Coal Co., 24 How. 278, 16 L. ed.

637.

Compare Robertson v. Sibley^ 10 Minn. 323.

See 12 Cent. Dig. tit. "Corporations,"
§§ 219, 220.

74. Elysville Mfg. Co. v. Okisko Co., 5

Md. 152; Palmer -v. Lawrence, 3 Sandf.
(N. Y.) 161; Spear v. Crawford, 14 Wend.
(N. Y.) 20, 28 Am. Dec. 513.

75. Merrimac Min. Co. v. Levy, 54 Pa. St.

227, 93 Am. Dec. 697. It has been held that
a subscription agreement to the effect that
the subscribers will take the number of shares
set opposite their names, " and thereon pay
the amount in cash named, to wit, ten per
cent, of the amount of stock hy us subscribed,"
implies a promise to pay the full sum sub-

scribed upon such demands or calls which
shall be made therefor by the corporation, and
the videlicet does not limit their liability to
the ten per cent. Ventura, etc., R. Co. v. Col-

lins, (Cal. 1896) 46 Pac. 287.

76. Alabama.— Selma, etc., R. Co. ». Tip-
ton, 5 Ala. 787, 39 Am. Dec. 344; Beene v.

Cahawba, etc., R. Co., 3 Ala. 660.

Kentuclcy.— Instone v. Frankfort Bridge
Co., 2 Bibb 576, 5 Am. Dec. 638.

Massachusetts.— Worcester Turnpike Corp.

V. Willard, 5 Mass. 80, 4 Am. Dec. 39.

New York.— Harlem Canal Co. f. Seixas, 2
Hall 504; Spear v. Crawford, 14 Wend. 20,

28 Am. Dec. 513; Dutchess Cotton Manufac-
tory Co. V. Davis, 14 Johns. 238, 7 Am. Dec.

459; Highland Turnpike Co. v. McKean, 11

Johns. 98; Goshen, etc., Turnpike Road Co.

V. Hurtin, 9 Johns. 217, 6 Am. Dec. 273;
Union Turnpike Road Co. )•. Jenkins, 1 Cai.

381 [reversing 1 Cai. Cas. 86].

North Carolina.— Tar River Nav. Co. ».

Neal, 10 N. C. 520.

Pennsylvania.— Delaware, etc.. Canal Nav.
Co. V. Sansom, 1 Binn. 70.

Tennessee.— West Nashville Planing-mill

Co. r.' Nashville Sav. Bank, 86 Tenn. 252, 6

S. W. 340, 6 Am. St. Ren. 835. per Lurton, J.

United States.— Chubb v. Upton, 95 U. S.

665, 24 L. ed. 523; Webster v. Unton, 91

U. S. P5, 23 L. ed. 384; Sanger v. Upton, 81

U. P. 56. ?3 L. ed. 2?0.

77. 1 Thompson Corp. § 1138.
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acription, and from its acceptance by the other associates or by the corporation,

the law implies a consideration sufficient to support the contract.''^

b. Limited Doctrine That Express PFomise to Pay Is Necessary— (i) State-
ment OF DocTBiNM. In a few American jurisdictions a dofetrine prevails that

unless an express promise is made by the subscriber to pay for the shares for which
he subscribes, his obligation cannot be enforced by an action against him, but
that the only remedy of the corporation is to forfeit the shares and sell them to

someone else if it can."/

(n) Rule Whebe Contsact of Subscription Contains ExpbessPbomisb
TO Rat. But where the contract of subscription does contain an express prom-
ise to pay the assessments, and the conditions of the subscription have been per-

formed, then by all the authorities an action of assumpsit or other like action can
be maintained in the first instance, without a proceeding to forfeit the shares, or

a declaration of forfeiture, sale of them, or other equivalent act.^"

5. Necessity of Acceptance of Subscription— a. Doctrine That Acceptance
Is Necessary— (i) In Genebal. Except where the subscription is made by
signing the original articles or memorandum of association,^' where the corpo-
ration has not yet been called into existence,^^ and where the subscription takes,

the effect of the form of a proposal by the corporation and an acceptance

by the subscriber, the English and Canadian rule seems to be that in order to

make the contract to take shares complete there must be an application for

the slrares, an allotment of the shares to the applicant, and a comnmnication
to liim of notice of the allotment.^ The American doctrine seems to be
that the subscription must be accepted in terms, or .else that it must be acted

78. Kennebec, etc., R. Co. v. Palmer, 34 Me.
366; Dutchess Cotton Manufactory v. Davis,
14 Johns. (N. Y.) 238, 7 Am. Dec. 459;
Goshen, etc., Turnpike Road Co. f. Hurtin,
9 Johns. (ISr. Y.) 217, 6 Am. Dec. 273; Union
Turnpike Koad Co. v. Jenkins, 1 Cai. (N. Y.)

381.

79. California.— West i7. Crawford, 80 Cal.

19, 21 Pac. 1123 [followed in West v. Belding,

(1889) 21 Pac. 1136; West v. Hitchcock,

(1889) 21 Pac. 1136].
Colorado.— Arkansas River Land, etc., Co.

V. Farmers' L. & T. Co., 13 Colo. 587, 22 Pac.

954.

Delaware.— Odd Fellows' Hall Co. v. Gla-

zier, 5 Harr. 172.

Maine.— Belfast, etc., R. Co. v. Moore, 60
Me. 561; Kennebec, etc., R. Co. V. Kendall, 31

Me. 470.

Massachusetts.— Katama Land Co. v. Jer-

negan, 126 Mass. 155; Mechanics' Foundry,
etc., Co. V. Hall, 121 Mass. 272; Chester
Glass Co. V. Dewey, 16 Mass. 94, 8 Am. Dec.

128; Franklin Glass Co. v. White, 14 Mass.
286; New Bedford, etc.. Turnpike Corp. v.

Adams, 8 Mass. 138, 5 Am. Dec. 81; Andover,
•etc., Turnpike Corp. v. Gould, 6 Mass. 40, 4
Am. Dec. 80; Worcester Turnpike Corp. v.

Willard, 5 Mass. 80, 4 Am. Dec. 39.

New Hampshire.— New Hampshire Cent. R.
Co. V. Johnson, 30 N. H. 390, 64 Am. Dec.

300 ; Franklin Glass Co. v. Alexander, 2 N. H.
380. 9 Am. Dec. 92 (per Woodbury, J.).

New York.— Departing from earlier hold-

ings in that state, the court of appeals of New
York now hold that a subscription to corpo-

rate shares is not an ajrreement to pay in

money the par value of the shares, unless it

is so expressed in the contract, but that it is

merely a contract to enter into the relation

of shareholder. Rochester, etc.. Land Co. v.

Raymond, 158 N. Y. 576, 53 N. E. 507, 47
L. R. A., 246 [affirming 4 N. Y. App. Div.

600, 39 N. Y. Suppl. 145].

Vermont.— Connecticut, etc.. Rivers R. Co.

V. Bailey, 24 Vt. 465, 58 Am. Dec. 181; Essex
Bridge Co. v. Tuttle, 2 Vt. 393.

See 12 Cent. Dig. tit. " Corporations,"

§ 219.

80. South Bay Meadow Dam Co. v. Gray,
30 Me. 547 ; Salem Mill Dam Corp. v. Ropes,
6 Pick. (Mass.) 23; Andover, etc.. Turnpike
Corp. V. Gould, 6 Mass. 40, 4 Am. Dec. 80;
Worcester Turnpike Corp. v. Willard, 5 Mass.
80, 4 Am. Dec. 39; Smith r. Natchez Steam-
boat Co., 1 How. (Miss.) 479; Townsend v.

Goewey, 19 Wend. (N. Y.) 424, 32 Am. Dec.

514; Dutchess Cotton Manufactory v. Davis,
14 Johns. (N. Y.) 238, 7 Am. Dec. 459.

81. See infra, VI, H, 6, c.

83. That this exception is not admitted by
many courts see infra, VI, H, 6, d, (vii).

83. Common v. Matthews, 8 Quebec Q. B.
138; Rogers' Case, L. R. 3 Ch.. 634, 18 L. T.

Rep. N. S. 779, 16 Wkly. Rep. 556; In re
Richmond Hill Hotel Co., L. R. 2 Ch. 527, 36
L. J. Ch. 613, 16 L. T. Rep. N. S. 442, per
Lord Cairns, L. J. [distinguishing Matter of

New Theatre Co., 33 Beav. 529 {affirmed in

4 De G. J. & S. 447, 33 L. J-. Ch. 574, 10 L. T.

Rep. N. S. 772, 12 Wkly. Rep. 995, 69 Eng.
Cn. 343 ) ] ; Spitzel v. Chinese Corp., 6 Manson
355, 80 L. T. Rep. N. S. 347.

In the province of Quebec, the doctrine is

said to be that one who signs a request for

shares of the stock of a corporation becomes

[VI, H, 5, a, (i)]
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upon, whieli conduct is tantamount to an acceptance, and this within a reasonable
time.8*

(ii) Where Corpobation in Existence. Unless the case is snch that the
fiubscription takes the form of a proposal by the corporation, and an acceptance
by the subscriber,^^ then, as in the case of a proposition for any other contract,

there is no contract until the proposition has been accepted.*^

(m) Rule Not Applicable Where Tbebe Abe No Shares to Allot,
The foregoing rule does not of course apply where there are no shares available

for allotment."

b. Manner in Which Acceptance of Subscription Manifested. It is said by
an approved writer that, although " no particular form of acceptance is essential

in order to constitute this proposition to become a shareholder a binding contract,

. . . there must be some unequivocal act on the part of the agents having the
authority to accept the offer, so that there can be no doubt as to the obligation of
the corporation as well as of the subscriber." ^ Yery often there will bo no
formal writing, speech, or act of acceptance. This will often happen where the

corporation is one not having a joint stock ; as for instance a religious, educa-

tional, or other charitable corporation. , Here the usual form of acceptance will

be the incurring of expense on the faith of the subscription ; and this may be
shown by ]jarol evidence.^'

c. Distinction Between Cases Where Proposition Comes From Company and
Where It Is Made to Company. In respect of the time when the contract of sub-

scription is deemed to be complete, a distinction exists between cases where the
proposition for the subscription comes from the company to the subscriber, and
where it comes from the subscriber to the company'. In the former case a propo-
sition by or on behalf of the company, and an assent thereto by the subscriber,

render the contract complete."" But where the proposition comes from the sub-

scriber, there must obviously be an assent on the part of the company; otherwise
it remains merely unilateral.'' In either case, however, it is not doubted that

a shareholder only when the corporation has the first instance had been allotted to other
accepted his request and assigned the shares persons, yet some of the allotments had never
to him. Common v. Matthews, 8 Quebec Q. B. been confirmed in the manner required by the
138. memorandum of association, and there were
84. Northern Cent. Michigan R. Co. r. Es- consequently shares subject to allotment—

low, 40 Mich. 222; Gait v. Swain, 9 Gratt. the signer of the memorandum being put on

CV'a.) 633, 60 Am. Dec. 311. the list of contributories. In re London, etc.,

85. See ^1 fra, VI, H, 5, c. Exch. Bank, L. R. 2 Ch. 427, 36 L. J. Ch.

86. Northern Cent. Michigan R. Co. v. Es- 501, 16 L. T. Rep. N. S. 253, 15 Wkly. Rep.
low, 40 Mich. 222; Parker v. Northern Cent. 543.

Mirhigan R. Co., 33 Mich. 23; Carlisle v. 88. 1 Morawetz Priv. Corp. (2d ed.) § 48.

Saginaw Valley, etc., R. Co., 27 Mich. 315; Pee also Northern Cent. Michigan R. Co. v.

St. Paul, etc., R. Co. r. Robbins, 23 Minn. Eslo-,v, 40 Mich. 222; Parker v. Northern
439 (holding that a subscription to preferred Cent. Michigan R. Co., 33 Mich. 23.

shares does not make the subscriber a, share- 89. Jones v. Florence Wesleyan Unireraity,

holder until accepted, although it may oblige 46 Ala. 626.

the company to issue the shares). See also Filing of certificate of incorporation.— One
Busev V. HooTier, 35 Md. 15, 6 Am. Rep. 350, court has held that in case of a subscription

holding that the mere fact of subscribing does to the shares of a projected corporation an
not constitute the subscriber a shareholder, acceptance takes effect upon the filing of the

without acceptance by the corporation, al- certificate of incorporation. Phoenix Ware-
though it may put it in his power to become a housing Co. v. Badger, 07 N. Y. 294.

shareholder by compelling acceptance. 90. European, etc., R. Co. v. McLeod, 16

87. In re Tal y Drws Slate Co., 1 Ch. D. N. Brunsw. 3.

247, 45 L. J. Ch. 158, 33 L. T. Rep. N. S. 91. Wilkinson v. Anglo-Califomian Gold
460, 24 Wkly. Rep. 92, person signed memo- Min. Co., 18 Q. B. 728, 17 Jur. 257, 21 L. J.

randum of association, but took no part in Q. B. 327, 83 E. C. L. 728; In re Universal
management, was never treated as a share- Banking Corp., L. R. 3 Ch. 40, 37 L. J. Ch.
holder, was never entered on the register, 40, 16 Wkly. Rep. 97; In re Richmond Hill

and all the shares were allotted to other per- Hotel Co., L. R. 2 Ch. 527, 36 L. J. Ch. 613,
sons— no liability as a contributory. Other- 16 L. T. Rep. N. S. 442; British, etc., Tel. Co.

wise, in another ease, where all the shares in t'. Colson, L. R. 6 Exch. 108, 40 L. J. Exch.
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until there is a meeting of the minds of both parties no binding contract exists.''^

Where the transaction is regarded as taking the form of a continuing offer by the

company to issue its shares to persons who miglit subscribe therefor, a person who
does so subscribe, and who on the faith of his own subscription induces others to

Bubscribe, will not be permitted to withdraw his subscription by mutilating the

Bubscription book and cutting it out before it is returned to the corporation ; but

he will be held to his contract of subscription precisely as though the subscription

book had been lost without his fault."*

d. Cireumstances of Estoppel Which Take Place of Formal Application.

Allotment, and Notice. Numerous circumstances of estoppel have been shown
in various cases which have been held to take the place of a formal accept-

ance, allotment, and notice to the subscriber,** a subject reserved for future

consideration.'^

e. Revocation of Subscription to Take Shares Before Acceptance. Where
the subscription is made with a view to the formation of a future corporation,

there is considerable authority to the effect that, disregarding the fact that others

may have subscribed on the faith of the subscription of the particular person, yet,

until the corporation actually comes into existence, and accepts the proposal

embodied in his subscription, he may withdraw it at his pleasure.''

6. Doctrine That Subscription to Shares of Corporation Not Formed Creates No
Liability Even After Corporation Is Formed— a. Statement of Doctrine. This
doctrine, which cannot be regarded as settled in American law, is that one who
signs a subscription paper, but nothing more, whereby he agrees to take a cer-

tain number of shares in a corporation thereafter to be formed, does not become
liable as a shareholder even after the corporation is formed, and the corporation

cannot maintain an action against him upon the subscription paper for an assess-

ment made upon the shares."/
b. Distinction Between Formal Subscription and Tentative Agreement to Sub-

scribe. This calls up a distinction taken in some of the cases between a contract

97, 23 L. T. Rep. N. S. 868; European, etc., Strasburg R. Co. v. Eohternaeht, 21 Pa. St.

R. Co. V. McLeod, 16 N. Brunsw. 3. 220, 60 Am. Dec. 49. The same view was
92. Routledge v. Grant, 4 Bing. 653, 13 taken by Campbell, J., in his dissenting opin-

E. C. L. 678, 3 C. & P. 267, 14 E. C. L. 560, ion in Peninsular R. Co. v. Duncan, 28 Mich.
6 L. J. C. P. O. S. 166, 1 M. & P. 717, 29 130. The tendency of the courts in Pennsyl-
Rev. Rep. 672; Cooke v. Oxley, 3 T. R. 653; vania to depart from this holding is illus-

Payne i\ Cave, 3 T. R. 148, 1 Rev. Rep. 679. trated by Shober v. Lancaster County Park
93. Greer v. Chartiers R. Co., 96 Pa. St. Assoc, 68 Pa. St. 429, where it was held that

391, 42 Am. Rep. 548, where the person thus a, subscription which positively promises to
attempting to witlidraw from the obligation pay a certain sum of money to accomplish a
assumed by his subscription was an agent of specified object is binding. This case fol-

an existing corporation, to procure subscrib- lowed the decision in Edinboro Academy v.

ers for its shares, and the subscription book Robinson, 37 Pa; St. 210, 78 Am. Dec. 421,

belonged to the corporation. where an action at law for an assessment was
94. In re International Contract Co., L. R. sustained after the incorporation of the com-

3 Ch. 36, 17 L. T. Rep. N. S. 337, 16 Wkly. pany on a subscription made before its incor-

Rep. 95. poration. In Steamship Co. v. Murphy, 6

95. See infra, VI, P, 7, a, (I) et seg. Phila. (Pa.) 224, 24 Leg. Int. (Pa.) 228,
96. See GoflF v. Winchester College, 6 Bush Sharswood, P. J., regarded the case of Stras-

(Ky.) 443; Greer v. Chartiers R. Co., 96 Pa. burg R. Co. v. Eehternacht, 21 Pa. St. 220,
St. 391, 42 Am. Rep. 548 (per Trunkey, J.

) ; 60 Am. Dec. 49, where this doctrine was
Stuart V. Valley R. Co., 32 Gratt. ( Va. ) 146

;

sprung^ as being overruled in Edinboro Acad-
Morawetz Priv. Corp. (2d ed.) § 50. , emy v. Robinson, 37 Pa. St. 210, 78 Am. Dec.
Under this doctrine it has been held that 421, except in so far as it denied relief in

a subscriber to articles of association, hav- equity. The case of Strasburg R. Co. v.

ing the articles in his possession, may, at any Eehternacht, 21 Pa. St. 220, 60 Am. Dec.
time before they have been filed with the sec- 49, is referred to in Talcott v. Pine Grove,
retary of state, alter and reduce his subscrip- 23 Fed. Gas. No. 13,735, 1 Flipp. 120, on the
tion to any extent he pleases. Burt v. Farrar, proposition that the 'promoters and launchers
24 Barb. (N. Y.) 518. of a corporation cannot bind it in any way,

97. McClure v. Peoples' Freight Co., 90 Pa. although all are shkreholders. See also Phil-
St. 269; Hedge's Appeal, 63 Pa. St. 273; lips Limerick Academy v. Davis, 11 Mass.
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of subscription to the shares of a corporation, formally made, in pursuance of the

statute or other governing instrument, and a mere tentative agreement to sub-

scribe for such shares. The theory of these cases seems to be that if a number
of coadventurers mutuallj' agree to subscribe for shares in a corporation tliere^

after to be formed, this does not amount to an irrevocable contract to become
shareholders when the corporation is formed ; but they must perform the addi-

tional act of executing the statutory contract of membership by signing and
acknowledging the articles of association where the corporation is unformed, or

by entering their names on its stock-book where it is formed. This theory is

that until this additional act is performed there is no offer which the corporation,

when formed, or even if already formed, can accept, and that the subscribers do
not therefore become shareholdors and liaMe to be charged as such, unless they

choose to carry out their agreement by subscribing for the shares.'' Tliis doc-

trine, which treats preliminary share subscribers to corporations not yet formed
witli the utmost levity, which ignores the principle, hereafter explained, that

such subscriptions are mutual promises among the subscribers as toward each

other, that this mutuality of promise constitutes a sufficient consideration for such

a subscription, and that it is none the less so because the promise is made to a

third person, the corporation, which is not yet in esse, has been taken up and
adopted by a good many modern courts.'' Other coqrts, not going quite so far,

hold that a subscriber to the shares of an intended corporation has the right to

withdraw his subsciiption before organization and acceptance, and before any
expense or liability has been incurred.'

c. Rule Requires Subscription to Articles of Association or of Incorporation.

Thij rule proceeds upon the narrow and strict ground that a contract, sncli as will

bind the intending obligors, must be tendejed to the otlier contracting party, to

an artificial being not yet in esse, and in the precise statutory mode, or not at all.^

Under this view, in cases where corporations are organized under general statutes,

several courts have held that the mere signing of a provisional subscription paper,

before or witliout a formal execution and signing of the articles of association or

of incorporation, by whatever name called, does not make a signer a shareholder,

113, 6 Am. Dec. 162; and compare Shibley v. West Pennsylvnia Fair Assoc, v. Greer, 11

Angle, 37 N. Y. 626; Chambers v. Calhoun, Pa. Super. Ct. 103.

18 Pa. St. 13, 55 Am. Deo. 583. West Virginia.— Greenbrier Industrial Ex-
98. See Thrasher v. Pike County R. Co., position v. Rodes, 37 W. Va. 738, 17 S. E.

25 111. 393; Lake Ontario Shore R. Co. v. 305.

Curtiss, 80 X. Y. 219; Morawetz Priv. Corp. Canada.—-Halifax Carette Co. r. Moir, 28
(2d ed. ) § 49. Compare Quick !;. Lemon, 105 Nova Scotia 45; Halifax St. Carette Co. v.

ill. 578; Mt. Sterling Coalroad Co. v. Little, McMamis, 27 Nova Scotia 173.

14 Bush (Ky.) 429. Compare White v. Kahn, 103 Ala. 308, 15

99. Kansas.— Nemaha Coal, etc., Co. v. So. 595, where the subscription was said to

Settle, 54 Kan. 424, 38 Pac. 483. have been designed merely as a test of what
Maine.— Bryant's Pond Steam Mill Co. v. might be done.

Felt, 87 Me. 234, 32 Atl. 888, 47 Am. St. See 12 Cent. Dig. tit. " Corporations," § 329.

Rep. 323, 33 L. R. A. 593. 1. Lewis v. Hillsboro Roller-Mill Co., (Tex.

Massachusetts.— Hudson Real Estate Co. Civ. App. 1893) 23 S. W. 338; Patty r. Hills-

t>. Tower, 161 Mass. 10, 36 N. E. 080, 42 boro Roller-Mill Co., 4 Tex. Civ. App. 224,

Am. St. Rep. 379, 156 Mass. 82, 30 N. E. 23 S. W. 336.

465, 32 Am. St. Ren. 434. 2. " The fact," said Mr. Commissioner Mar-
Michigan.— International Fair, etc., Assoc. tin, " that informal papers and circular let-

V. Walker, 88 Mich. 62, 49 N. W. 1086

;

ters are commonly signed and published as a
Plank's Tavern Co. «. Burkhard, 87 Mich. 182, part of the enterprise and zeal which gives

49 N. W. 562. birth to such corporations, can make no dif-

Pennsylvania.— Muncy Traction Engine Co. ference as long as the statute fails to recog-

V. De la Green, 143 Pa. St. 269, 13 Atl. 747; nize them among the necessary and prescribed

Auburn Bolt, etc.. Works v. Shultz, 143 Pa. legal steps to be taken by the incorporators to

St. 256, 22 Atl. 904. Language and circum- create the body corporate." Sedalia, etc., R.

stances under which an agreement to sub- Co. r. Wilkerson, 83 Mo. 235, 242, 243 [citing

scribe to an enterprise entitled " South West and foUounng Poughkeepsie, etc.. Plank Road
Pennsylvania Fair " was held not enforceable Co. v. Griffin, 24 N. Y. 150 ; Troy, etc., R. Co.

as a subscription to capital stock. South v. Tibbits, 18 Barb. (N. Y.) 297, and distin-
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and as such liable.' Under this theory the liability of shareholders at the date of

filing the articles is limited to those named therein, and to the amounts named
therein.* This rule has been regarded as possessing special force, where the pre-

liminary subscription paper binds the subscribers to take the number of shares set

opposite their respective names, on conditions therein named. The annexing

of conditions is regarded as placing the instrument in the category of mere ten-

tative or provisional undertakings.^

d. Consequences of Rule— (i) Subsceiption Not Binding Unless Corpo-
ration Is Formed. The incorporation of a proposed company, to the capital

stock of wiiicli one has subscribed, is a condition precedent to his liability upon
the subscription contract ; but upon the performance of such condition his liabil-

ity becomes absolute.*

(ii) No Contract if Subscriber Dies Before Corporation Formed.
One of the consequences of tins rule is that there is no contract if the subscriber

to the preliminary agreement dies before the corporation is formed.'

(hi) Effect of Annexing Subscription to Articles of Incorporation
or Entering Subscriber's Name in Stock-Book. Other consequences of this

rule are that the subscriber to the provisional paper is not bound where it is

annexed to the articles of association without his consent ;
^ or where the secre-

tary of the corporation, after its formation, has, without authority from the pro-

visional subscribers, placed their names on the list of shareholders in the stock-

book ;' and that in the absence of a statute authorizing such a provisional sub-

scription to be made it will not bo treated as an evidentiary document.'"

(iv) WhenSubscriptionInvalid Before Adoption OFBt-Laws. Another
consequence of this rule is that where the governing statute enacts that the per-

sons subscribing the original articles, and those who subscribe to the stock in the
manner to be provided by the by-laws, shall be a body corporate, there can be no
operative subscription to the shares outside of subscriptions to the articles, until

by-laws directing the mode of subscribing have been framed ; so that a subscrip-

guislping Peninsular R. Co. v. Duncan, 28
Mich. 130 ; also distinguishing the following
cases as being cases " in which the act of in-

corporation, either general or special, had
been passed, and the defendants were held
liable as stockholders by reason of subscrip-
tions within the peculiar meaning and terms
of the acts; or because the acts, unlike the
one before us, failed to prescribe any particu-
lar method of subscription by which a person
might acquire the rights and be subject to
the responsibilities of a stockholder: " Hart-
ford, etc., R. Co. 17. Kennedy, 12 Conn. 499;
Johnston v. Ewing Female University, 35
111. 518; Tonica, etc., R. Co. -v. McNeely, 21
111. 71; Cross v. Pinckneyville Mill Co., 17
111. 54; Penobscot R. Co. v. Dummer, 40 Me.
172, 63 Am. Dec. 654; Kennebec, etc., R. Co.
V. Palmer, 34 Me. 366; Taggart v. Western
Maryland R. Co., 24 Md. 563, 89 Am. Deo.
760; Athol Music Hall Co. v. Cary, 116 Mass.
471; Buffalo, etc., R. Co. v. Dudley, 14 N. Y.
336]. See also Parker v. Northern Cent.
Michigan R. Co., 33 Mich. 23.

3. Coppage v. Hutton, 124 Ind. 401, 24
N. E. 112, 7 L. R. A. 591, under Ind. Rev.
Stat. § 3851.

4. Monterey, etc., R. Co. v. Hildreth, 53
Cal. 123; Sedalia, etc., R. Co. v. Wilkerson,
83 Mo. 235; Troy, etc., R. Co. v. Warren, 18
Barb. (N. Y.) 310; Troy, etc., R. Co. v. Tib-
bits, 18 Barb. (N. Y.) 297.

5. Chase v. Sycamore, etc., R. Co., 38 111.

215; Thrasher v. Pike County R. Co., 25
111. 393; Troy, etc., R. Co. v. Warren, 18
Barb. (N. Y.) 310; Troy, etc., R. Co. v. Tib-
bits, 18 Barb. (N. Y.) 297.

Rule not applicable where there has been
an agreement for the consolidation of exist-

ing companies.— Where three existing rail-

road companies were consolidated and a sub-

scription was made after the agreement for

consolidation, but before it was filed in the
oflice of the secretary of the commonwealth,
it was held that the filing of the agreement
in the oflice of the secretary was not necessary
to validate the subscription. McClure v. Peo-
ples' Freight R. Co., 90 Pa. St. 269.

6. Keating Land Co. v. Wettengell, 30
Pittsb. L. J. N. S. 78.

7. Sedalia, etc., R. Co. v. Wilkerson, 83
Mo. 235. See also Phipps v. Jones, 20 Pa. St.

260, 59 Am. Dec. 708, a subscription to an
unincorporated religious society to build a
church, where it was held otherwise, if the
object of the subscription is acted upon, that
is, if the building of the church is begun be-
fore the death of the subscriber.

8. Bucher v. Dillsburg, etc., R. Co., 76 Pa
St. 306.

9. Coyote Gold, etc., Min. Co. v. Ruble, 8
Oreg. 284.

10. Troy, etc., R. Co. o. Kerr, 17 Barb.
(N. Y.) 581.
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tion before the adoption of by-laws does not create either the rights or the liabili-

ties of inenil)ership."

(v) Subscription AND Payment OF Deposit. A subscription for a stated
number of shares, accompanied with a payment of the deposit required by the
charter or governing statute, makes the subscriber a shareholder in respect of
that number of shares.^

(vi) SuBSCBiPTioN Before, but Delivery On, Day op Organization.
Another road lias been found out of this difficulty by reasoning that, although the
underwriting of a subscription paper may have preceded in point of time the day
of the meeting at which the corporation was organized, yet if it were actually

delivered to the corporation on that day, the difficulty is obviated and the logical

symmetry of the law preserved, and this without reference to the inquiry
whether its delivery actually antedated, in point of time, the organization of the
corporation ; since the law will so arrange the acts performed in one day, and
relating to the same subject-matter, as to render them conformable to the inten-

tions of the parties, witliout regarding which was in fact first produced or

executed.''

(vii) Doctrine That Subscriptions Made Before Orqanization and
Accepted Afterward Are Good. Many courts, expressing their reasoning
in various ways, have reached the conclusion that a subscription to corporate

shares made before the corporation comes into existence, but accepted by the cor-

poration after coming into existence, either expressly by issuing the share certifi-

cates, or impliedly by recognizing the subscriber as a shareholder and by extend-
ing to him the rights which pertain to that relation, makes him a shareholder^
The subscription paper may be informal, yet if the intent of the subscription can
be collected from it, as where it states the names and residences of the sharehold-

ers, and the number of shares taken by each, it constitutes a subscription to shares

11. Carlisle v. Saginaw Valley, etc., R. Co.,

27 Mich. 315.

Subscriber failing to assent to number and
names of directors.— Another supposed con-

sequence of this rule was that although the
signer of the provisional agreement afterward
subscribed articles of association, which set

forth, besides other requisites, the number of

directors and their names, as required by the

governing statute, he was not bound by his

subscription, although it did not appear that

he ever assented to the number or names of

the directors. Reed v. Richmond St. R. Co.,

50 Ind. 342.

Difficulty avoided by subsequent ratifica-

tion.— Other courts, endeavoring to be se-

verely logical, have discovered a way out of

this difficulty on the theory of a ratification

by the subscriber, taking place after the or-

ganization of the corporation ; as where the

corporation issues and the subscriber accepts

certificates representing the number of shares

for which he subscribed. In such a case the

contract is deemed to be complete, and the

corporation may maintain an action against

him for assessments. Taunton, etc.. Turn-
pike Corp. V. Whiting, 10 Mass. 327, 6 Am.
Dec. 124; Inter-Mountain Pub. Co. v. Jack,

5 Mont. 568, 6 Pac. 20. Compare Gilmore
V. Pope, 5 Mass. 491. Such a ratification has

been held to take place where, after the or-

ganization of the corporation, the subscriber

recognizes the obligation of his subscription

by making a part payment upon it. This, it

is reasoned, is a sufficient renewal of his

[VI. H, 6, d, (IV)]

promise to the corporation, to enable it to

maintain assumpsit for the balance, and the
partial execution of the purpose designed by
the charter forms a sufficient consideration
for such promise. Kennebec, etc., R. Co. v.

Palmer, 34 Me. 366. The same consequences
were held to follow where the subscriber had
paid for one of his shares in full and trans-

ferred the others. Bell's Appeal, IIS Pa. St.

88, 8 Atl. 177, 2 Am. St. Rep. 532.

12. Payne v. BuUard, 23 Miss. 88, 55 Am.
Dec. 74; Hayne v. Beauohamp, 5 Sm. & M.
(Miss.) 515.

13. Taunton, etc.. Turnpike Corp. v. Whit-
ing, 10 Mass. 327, 6 Am. Dec. 124.

14. California.— Mahan v. • Wood, 44 Cal.

462.

District of Columbia.— Glenn v. Busey, 5

Mackey 233.

Illinois.— Johnston v. Ewing Female Uni-
versity, 35 III. 518; Tonica, etc., R. Co. v. Mc-
Neely, 21 111. 71; Cross v. Pinckneyrille Mill
Co., 17 111. 54.

Indiana.— New Albany, etc., R. Co. r. M(

-

Cormick, 10 Ind. 499, 71 Am. Dec. 337.

Iowa.— Nulton v. Clayton, 54 Iowa 425, 6

N. W. 685, 37 Am. Rep. 213.

Maine.— Penobscot R. Co. v. White, 41 Me.
512, 66 Am. Dec. 257; Penobscot R. Co. v.

Dummer, 40 Me. 172, 63 Am. Dee. 654;
Kennebec, etc., R. Co. v. Palmer, 34 Me. 366.

Massachusetts.— Thompson v. Page, 1

Mete. 565.

Michigan.— Michigan Midland, etc., R. Co.

V. Bacon, 33 Mich. 466.
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of the forthcoming corporation, and the corporation may maintain actions upon
it against the signers.^'

7. Certificate of Shares Not Necessary— a. In General. Unless the statute

otherwise provides in express terms,'^ and except in the case of preferred stock,

" it is not essential that a certilicate should have issued, in order to create the

relation of shareholder, provided a contract to take stock had heen duly made, or

provided the rights, privileges, and emoluments of a shareholder had been
enjoyed with the consent of the corporation." *V An owner of shares may vote

at corporate elections,'^ hold office, and, in the character of its principal officer,

assent to a mortgage of its property," without a certilicate being issued to him.

Nor is it necessary that the corporation should have issued, or even tendered to

him a certificate, in order to enable it to maintain an action against him for

assessments upon his shares.^ And for equal reasons a certificate is not necessary

to make him liable to creditors for debts of the corporation.'*' The theory is that

Uinnesota.— Red Wing Hotel Co. v. Fried-
rich, 26 Minn. 112, 1 N. VV. 827.

'Sem Hampshire.— Ashuelot Boot, etc., Co.
V. Hoit, 56 N. H. 548.

New York.— Lake Ontario, etc., E. Co. v.

Mason, 16 N. Y. 451 ; Yonkers Gazette Co. v.

Taylor, 30 N. Y. App. Div. 334, 51 K. Y.
Suppl. 969; Hamilton, etc., Plank Road Co.
V. Rice, 7 Barb. 157.
Pennsylvania.— Bell's Appeal, 115 Pa. St.

88, 8 Atl. 177, 2 Am. St. Rep. 532.

Tennessee.— Gleaves v. Brick Church Turn-
pike Co., 1 Sneed 491.

Texas.— Belton Compress Co. v. Saunders,
70 Tex. 699, 6 S. W. 134.

See 12 Cent. Dig. tit. " Corporations," § 215.
15. Nulton V. Clayton, 54 Iowa 425, 6

N. W. 685, 37 Am. Rep. 213.

Eeascns in support of this doctrine may be
collected from the following cases: Minne-
apolis Threshing Mach. Co. v. Davis, 40
Minn. 110, 41 N. W. 1026, 12 Am. St. Rep.
701, 3 L. R. A. 796; Connecticut, etc., Rivers
R. Co. V. Bailey, 24 Vt. 465, 58 Am. Dec.
181. See also Townsend v. Alexander, 2
Ohio 18.

As to the nature of such an offer and ac-
ceptance see the reasoning of Stone, C. J.,

in Knox v. Childersburg Land Co., 86 Ala.
180, 5 So. 578 {.citing Marseilles Land Co. v.

Aldrich, 86 111. 504; Twin Creek, etc.. Turn-
pike Road Co. V. Lancaster, 79 Ky. 552;
Athol Music Hall Co. v. Carey, 116 Mass.
471; People's Ferry Co. v. Balch, 8 Gray
(Mass.) 303; Inter-Mountain Pub. Co. v.

Jack, 5 Mont. 568, 6 Pac. 20].
Instances where subscribers were held liable

on preliminary subscriptions'. Peninsular R.
Co. V. Duncan, 28 Mich. 130. See also Athol
Music Hall Co. v. Carey, 116 Mass. 471; Buf-
falo, etc., R. Co. V. Clark, 22 Hun (N. Y.)
359. Compare Mahan v. Wood, 44 Cal. 462,
subscription to shares in a homestead asso-
ciation and promissory note given therefor.
Rights and liabilities of subscribers for a

common purpose afterward incorporated.—
See the opinion of the supreme court of
Pennsylvania by Lowrie, C. J., in Edinboro
Academy v. Robinson, 37 Pa. St. 210, 78 Am.
Dee. 421. As soon as the associates, who
hare subaeribed, organize, the subscription

is binding, and if they incorporate in regu-
lar form the corporation is authorized to

collect the subscriptions ( Shober v. Lancaster
County Park Assoc, 68 Pa. St. 429) ; and a
subscriber is liable, although the mode of

organization is without his direct and ex-

press assent (Hedge's Appeal, 63 Pa. St. 273;
Robinson v. Edinboro Academy, 3 Grant
(Pa.) 107).
16. Courtright v. Deeds, 37 Iowa 503.

17. Rogers v. Burr, 105 Ga. 432, 31 S. E.

438, 70 Am. St. Rep. 50; Butler University
V. Scoonover, 114 Ind. 381, 16 N. E. 642, a
Am. St. Rep. 627; Chaffin v. Cummings, 37
Me. 76; Chase f. Merrimack Bank, 19 Pick.
(Mass.) 564, 31 Am. Dec. 163; Farrar v.

Walker, 8 Fed. Cas. No. 4,679, 3 Dill. 506
note. It follows that it is not necessary that
the fact should appear on the books of the
corporation. It may be proved by parol.

Chaffin V. Cummings, 37 Me. 76. See also

supra, VI, H, 4, a, (l), (b), note 72.

18. Beckett v. Houston, 32 Ind. 393.

19. McComb v. Cordova Apartment Assoc.,

10 N. Y. Suppl. 552, 31 N. Y. St. 334; Mc-
Comb V. Barcelona Apartment Assoc., 10
N. Y. Suppl. 546, 31 N. Y. St. 325.

SO. California.— See Mitchell v. Beckman,
64 Cal. 117, 28 Pae. 110.

Georgia.— South Georgia, etc., R. Co. v.

Ayres, 56 Ga. 230; Fulgam v. Macon, etc.,

R. Co., 44 Ga. 597.

Indiana.— Heaston v. Cincinnati, etc., R.
Co., 16 Ind. 275, 79 Am. Dee. 430; Hardy v.

Merriweather, 14 Ind. 203 ; Vawter v. Ohio,
etc., R. Co., 14 Ind. 174; New Albany, etc.,

R. Co. V. MeCormick, 10 Ind. 499, 71 Am.
Dec. 337. See also Slipher v. Earhart, 83 Ind.

173 ; Miller v. Wild Cat Gravel Road Co., 52
Ind. 51.

Kentuclcy.—Shelbyville v. Shelbyvllle, etc..

Turnpike Co., 1 Mete. 54.

Massachusetts.—Chester Glass Co. v. Dewey,
16 Mass. 94, 8 Am. Dec. 128.

Missouri.— Schaeffer v. Missouri Home
Ins. Co., 46 Mo. 248.

New York.— Burr i). Wilcox, 22 N. Y. 551.
See 12 Cent. Dig. tit. " Corporations,"

§ 230.

21. Maine.— Chaffin v. Cummings, 37 Me.
76.
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it is the act of subscribing, or the registry of the shareholder's name npon the
stock-book of the company opposite the number of shares for which he has sub-
scribed, wliich gives him his title thereto, and that tlie certificate neither consti-

tutes his title nor is necessary to it, but is only a memorial or evidence of it,

wliich he is entitled to demand from the corporation whenever he may desire it.^

It is further reasoned that a subscription for stock does not stand on the same
footing as a contract of sale, so that the company, like the vendor, must ofiPer to

deliver before demanding the price. Whenever the subscriber pays, or obligates

himself to pay, he is the owner of stock in the company. It is the payment, or

the obligation to pay, that makes him a shareholder, with all the rights of one, if

the certiticate were not issued at all.^^

b. Exception in Case of Preferred Shares. Preferred stock being something
more tlian a mere evidence of a shareholder's right to participate in the manage-
ment of the affairs of the company and to receive dividends, but being in the

nature of an interest-bearing security, it has been held that the implied promise
of the company to issue such stock and of the subscriber to pay for it, where the

subscription is to stock of this kind, are concurrent and dependent, and that an
action by the company upon such a subscription cannot be maintained until it has
issued or tendered the stock.^

8. When Contract of Subscription Not Necessary. No formal contract of sub-

scription for a stated number of shares is necessary, where the corporation issues

certificates for that number of shares and tenders them to the person, who accepts

them.^5

9. If No Certificate Issued, Then Written Agreement Necessary— a. In Gen-
eral. On the other hand, if no certiiicate of stock has been issued to and accepted

by the person sought to be charged, a written contract of subscription is ordinarily

necessary to bind him as a shareholder.^^ The word " subscription " by its

etymology imports a writing ; and most of the courts take the view that a con-

tract to become a shareholder in a corporation must be in writing and cannot be
established by parol evidence.*' In conformity to the same view, it has been

Massachusetts.—Chase v. Merrimack Bank, 24. St. Paul, etc., R. Co. v. Robbins, 23
19 Pick. 564, 31 Am. Dec. 163; Chester Glass Minn. 439.

Co. V. Dewey, 16 Mass. 94, 8 Am. Dec. 128. 25. Walter v. Merced Academy Assoc, 120
Missouri.—Schaeffer v. Missouri Home Ins. Cal. 582, 59 Pac. 136; Hartford, etc., R. Co.

Co., 46 Mo. 248. v. Kennedy, 12 Conn. 499; Jackson v. Traer,
New Hampshire.— Haynes v. Brown, 36 64 Iowa 469, 20 N. W. 764, 52 Am. Rep.

N. H. 545; Chesley v. Pierce, 32 N. H. 449; Nulton v. Clayton, 54 Iowa 425, 6
388. _ N. W. 685, 37 Am. Rep. 213; Dayton v.

New York.— Butt v. Wilcox, 22 N. Y. 551 Borst, 31 N. Y. 435; Rensselaer, etc.. Plank
[affirming 6 Bosw. 198] ; Spear v. Crawford, Road Co. v. Barton, 16 N. Y. 457 note ; Spear
14 Wend. 20, 28 Am. Dec. 513. v. Crawford, 14 Wend. (N. Y.) 20, 28 Am.

United States.— Hawley v. Upton, 102 Dec. 513.

U. S. 314, 26 L. ed. 179; Webster v. Upton, 91 26. Pittsburgh, etc., R. Co. v. Clarke, 29

U. S. 65, 23 L. ed. 384; Upton v. Tribilcock, Pa. St. 146.

91 U. S. 45, 23 L. ed. 203. That a contract of subscription in some
See 12 Cent. Dig. tit. " Corporations,"' form is necessary, and that it is not created

§ 945. by the mere recitals in a bond given by a per-

22. Lincoln v. State, 36 Ind. 161; Beaver son to a corporation as security for supposed
V. Hartsville University, 34 Ind. 245; Ciu- shares, which were never issued to the obli-

cinnati, etc., R. Co. v. Pearce, 28 Ind. 502; gor in the bond, see the doubtful case of

New Albany, etc., R. Co. v. McCormick, 10 Butler University v. Scoonover, 114 Ind. 381,
Ind. 499, 71 Am. Dec. 337. And see Chand- 16 N. E. 642, 5 Am. St. Rep. 627, opinion by
ler V. Northern Cross R. Co., 18 HI. 190. Mitchell, C. J.

For the same reason the failure of the cor- 27. Vreeland v. New Jersey Stone Co., 29
poration to issue to defendant, who is a N. J. Eq. 188; Fanning v. Hibernia Ins. Co.,

shareholder therein, certificates for his 37 Ohio St. 339, 41 Am. Rep. 517; Pitts-

shares, is no defense by him when sued by burgh, etc., R. Co. v. Gazzam, 32 Pa. St.

the corporation for money loaned. Hazelett 340; Pittsbureh, etc., R. Co. v. Clarke, 29
V. Butler University, 84 Ind. 230. Pa. St. 146 ; Thames Tunnel Co. v. Sheldon,

23. Fulgam v. Macon, etc., R. Co., 44 Ga. 6 B. & C. 341, 9 D. & R. 27|, 5 L. J. K. B.

597. 0. S. 157, 13 E. C. L. 161.
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held that the title of a transferee of shares can be established only by evidence of

the same dignity.^ This view, no doubt, had its origin in the fact that nearly all

special charters and general statutes establishing schemes of corporate organiza-

tion provide for the receiving of subscriptions to the capital stock, either in books

open for that purpose, or upon the articles of association by which the corporation

is established, or otherwise.'®

b. Oral Promise and Note Given For Shares. It has been held that an

oral promise pending the organization of a corporation to take a stated number
of its shares does not constitute the promisor a shareholder or member, and

will not furnish a consideration to support a note given by iiim to pay for the

shares, in the absence of evidence that the promisor received the share certifi-

cates or performed any acts creating an estoppel.*" Another court has held

that where a person gives his promissory note to a corporation and receives a

receipt for the same, which also states that the note, when paid, will be in full for

a certain number of shares of the capital stock, he does not become a shareholder

until the note matures and is paid, and a stock certilicate is issued.''

e. Doctrine That Writing Is Not in Strictness Necessary. Corporate shares

not being goods, wares, or merchandise within the meaning of the statute of

frauds,^^ it would seem to follow that in strictness of law it is neither necessary

that there should be a contract in writing to take and pay for shares nor an actual

receipt of them —^or what is tantamount, a receipt of their symbol, the stock cer-

tificate— in order to constitute one a shareholder. It has accordingly been held

that a person may become a shareholder without signing the stock-book or any
written agreement to take shares;^ and that a parol agreement made with the

directors of a corporation to take stock may be enforced, when neither the gov-

erning statute nor the charter requires such contracts to be in writing.**

10. WRriTEN Subscription Not Varied by Parol Evidence — a. Statement of

Rule. The general rule which excludes parol evidence to vary writings applies

to subscriptions to the capital stock of corporations. Such a subscription cannot
therefore be varied by parol evidence of a special agreement made prior to or
concurrently with it,*' as to show that the subscription was made upon a condition
not expressed in the instrument.**

b. When Explainable by Parol. No reason is perceived why the rule which

28. Brouwer v. Appleby, 1 Sandf. (N. Y.) Connecticut.— Kidgefield, etc., R. Co. v.

158; Pittsburgh, etc., R. Co. v. Clarke, 29 Brush, 43 Conn. 86.

Pa. St. 146. Florida.—^Martin v. Pensacola, etc., R. Co.,

29. Thus under a statute of Oregon (Oreg. 8 Fla. 370, 73 Am. Dec. 713.

Stat. 52.9, § § 4-7 ) defining the duties of dl- Indiana.— Evansville, etc., R. Co. v. Posey,
rectors and the rights of shareholders, it is 12 Ind. 363; New Albany, etc., R. Co. v.

held that all original shareholders are only Fields, 10 Ind. 187.

made liable on their subscriptions for stock Mississippi.— Thigpen v. Mississippi Cent.
by a writing, and are all equal before the law, R. Co., 32 Miss. 347.
and there is no estoppel between them. New Hampshire.— Piscataqua Ferry Co. v.

Coyote Gold, etc., Min. Co. v. Ruble, 8 Oreg. Jones, 39 N. H. 491.
284. Pennsylvania.—McClure v. People's Freight

30. Fanning v. Hibernia Ins. Co., 37 Ohio R. Co., 90 Pa. St. 269.
St. 339, 41 Am. Rep. 517. Tennessee.—Cunningham v. Edgefield, etc.,

31. Tracy v. Yates, 18 Barb. (N. Y.) 152. R. Co., 2 Head 22; East Tennessee, etc., R.
But the soundness of these decisions is Co. v. Gammon, 5 Sneed 567.
doubtful. 36. Connecticut.— Fairfield County Turn-

32. See supra, VI, A, 9. pike Corp. v. Thorp, 13 Conn. 173.
83. Re Canada Cent. Bank, 25 Can. L. J. Kentucky.— Wight v. Shelby R. Co., 16

N. S. 238 ; Re Standard F. Ins. Co., 12 Ont. B. Mon. 4, 63" Am. Dec. 522.
App. 486. .Maine.— Kennebec, etc., R. Co. v. Waters,

34. Colfax Hotel Co. v. Lyon, 69 Iowa 34 Me. 369.
683, 29 N. W. 780. See also the observations North Carolina.— North Carolina R. Co. i;

of Osier, J., in Union F. Ins. Co. v. O'Gara, Leach, 49 N. C. 340.
4 Ont. 359. Pennsylvania.— Miller v. Hanover Junc-

35. Alabama.— Smith t. Tallassee Branch tion, etc., R. Co., 87 Pa. St. 95, 30 Am
Cent. Plank Road Co., 30 Ala. 650. Rep. 34^.
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lets in parol evidence to explain ambignities in written contracts shonld not apply
to contracts of this kind ; and there are decisions which support this view.*' The
modern doctrhie is that the acts of corporations may be proved in the same man-
ner as the acts of individuals, and that if there be no record of their acts they
may be proved by parol evidence.^ Accordingly it has been held that in a suit

on a subscription to the stock of an incorporated company it was competent for

defendant to show by oral testimony, in the absence of record evidence, that the

subscription list upon which defendant's name appeared was annulled and aban-

doned, and that another subscription was subsequently opened and made the basis

of the organization by the shareholders.^'

11. Form of Subscription— a. In General. It seems that the form of the

subscription is immaterial, so that the intention of the parties can be collected

from the writing,*2/ unless the charter or governing statute requires it to be made
in a particular form or manner, in which case, according to one view, the require-

ment of tlie statute must be pursued or the subscription will not be binding.*'

b. Unsubstantial Variances From Statutory Form Disregarded. Unsubstan-
tial variances from the form prescribed by the statute will not, however, prevent
the subscription from being operative.*^

e. In What Kind of Book. Unless the charter or governing statute so pro-

vides, it is not necessary to the validity of the subscription that it sliould be orig-

inally made in a book prepared for that purpose. And although the statute

requires books to be opened, the use of subscription papers in the first instance

instead of a book does not make the subscription void.^ Subscriptions made on
a loose sheet of paper, which were afterward put in a bound book used as a record

of the company, were held sufficient, where the contents of this paper, with the

names of tlie subscribers and the amounts subscribed, were entered in the book
by the commissioners who were appointed to open books of subscription."

Where the subscription was made in a small blank book before the regular stock-

book for subscriptions was opened, and was afterward accepted by tlie corpora-

tion, it was regarded as unnecessary, in order to a right of action for assessments,

that it should be transferred to the stock-book of the company.^
d. Subscription Paper Signed in Blank. A signature to an incomplete

subscription paper wanting or left in blank in any substantial particular will

not be binding upon the signer without a further assent on his part to the

As to subscriptions made upon paiol con- and company. The court found enough in

diticns see infra, VI, J, 1, d, (rv). the other expressions of the instrument to

37. Johnson v. Wabash, etc., Plank Road describe the corporation intended and to

Co., 16 Ind. 389; Sodus Bay, etc., R. Co. v. effectuate the contract. Hager's Town Turn-
Hamlin, 24 Hun (N. Y.) 390. pike Road Co. v. Creeger, 5 Harr. & J. (Md.)

38. See inpa, XII, F, 3. 122, 9 Am. Dec. 495.

39. Southern Hotel Co. v. Newman, 30 43. Indiana.— Brownlee v. Ohio, etc., R.
Mo. 118. Co., 18 Ind. 68.

40. Monterey, etc., R. Co. v. Hildreth, 53 New York.— Hamilton, etc.. Plank Road
Cal. 123; Nulton v. Clayton, 54 Iowa 425, Co. v. Rice, 7 Barb. 157.

6 N. W. 685, 37 Am. Rep. 213; Phoenix Ohio.— Ashtabula, etc., R. Co. v. Smitli,

Warehousing Co. v. Badger, 67 N. Y. 294; 1 15 Ohio St. 328.

Morawetz Priv. Corp. (2d ed.) § 69. Tennessee.— Mobile, etc., R. Co. v. Yan-
41. Northern Cent. Michigan R. Co. v. Es- dal, 5 Sneed 294.

low, 40 Mich. 222; Parker v. Northern Cent. Virginia.— Stuart v. Valley R. Co., 32
Michigan R. Co., 33 Mich. 23; Carlisle v. Graft. 146.

Saginaw Valley, etc., R. Co., 27 Mich. 315; See 12 Cent. Dig. tit. "Corporations,"
Shurtz V. Schoolcraft, etc., R. Co., 9 Mich. § 205.

269. 44. Woodruff v. McDonald, 33 Ark. 97.

42. Thus, where the legislature provided 45. Brownlee v. Ohio, etc., R. Co., 18 Ind.

tnat the form of the subscription should be 68.

payable to the " president, managers, and Although other accounts are written therein

company." the contract was held valid, al- a book may be a good stock subscription book
though the word " president " was omitted, as required by the statute. Samuel v.

and it was made payable to the managers Swanger, 7 Del. Co. (Pa.) 446.
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completion of the instrument, as where the names of the directors are left in

blank.«

e. Effect of Erasure in Subscription Paper. The erasure of a subscription

for stock does not jper se prevent suit upon it, buti explanatory parol evidence is

admissible.*'''

f. Effect of Annexing Explanatory Memorandum. "Where an explanatory
memorandum is annexed to the subscription paper, the legal presumption is that

it was there when the subscription was made, in the absence of evidence to the

contrary.*^

g. Effect of Receipt Written on Margin of Subscription Book. A mere
receipt for a certiticate of stock, written iu the margin of the subscription book,
has been lield a sufficient subscription for stock.*'

h. Siibscrlptlon Signed by Partnership Name. A subscription by a partner-

ship name is a sufficient compliance with a statute whicli requires that a subscriber

to the articles of incorporation shall subscribe thereto " his name, place of resi-

dence, and amount by liim subscribed." ^

i. Instances of Sufficient Subscriptions. A subscription of stock " subject

always to the by-laws, rules and articles of incorporation," one of wliicli was tliat

tlie stock should be paid for after iive hundred shares had been subscribed, and
that ten per cent should be payable on the iiftecnth of each month, has been held

to render the subscriber a shareholder, and to make the instalments become due
even if no assessments were made.^'

12. Theories AS TO Consideration of Contract— a. Various Theories. These
will bo dismissed briefly, since they are only theories. They include the interest

acquired by the subscriber ;°Vthe obligation of the corporation to issue the shares

or to admit the subscriber to its management and its profits ;^^ the fran-

chises granted by the charter, inuring to the benefit of the subscriber ;^ the

failure of the commissioners to reject the subscription where they have the

power to do so ;
^' labor or money expended on the faith of the promise ;

^° and

46. Dutchess, etc., E. Co. v. Mabbstt, 58 Other instances of sufScient subscriptions.

N. Y. 397. But where certain persons signed — Cole v. Ryan, 52 Barb. (N. Y.) 168; East-

the subscription book of a corporation, leav- ern Plank Road Co. v. Vaughan, 20 Barb,
ing the amounts in blank, intending that (N. Y.) 155; Grangers' Market Co. v. Vin-
they should be represented as subscribers for son, 6 Oreg. 172.

the purpose of influencing others to sub- Acts which amount to a contract to take
scribe, it was held, in an action by the cred- shares.— Penobscot R. Co. f. Dummer, 40
itors of the corporation, seeking to compel Me. 172, 63 Am. Dec. 654; Scott v. Berkeley,

payment of unpaid subscriptions, that the ? C B. 025, 11 Jur. 242, 16 L. J. C. P. 107,

sixers impliedly authorized the filling up 5 R. & Can. Cas. 51, 54 B. C. L. 925; In re

of the bliinks by thus taking subscriptions. Licensed Victuallers Mut. Trading Assoc,
Jewell V. Rock River Paper Co., 101 III. 42 Ch. D. 1, 58 L. J. Ch. 467, 60 L. T. Rep.

57. N. S. 684, 1 Meg. 180, 37 Wkly. Rep. 674;
47. Bordentown, etc., Turnpike Co. v. Im- Matter of Amazon L. Assur., etc., Co., 8

lay, 4 N. J. L. 327. De G. M. & G. 177, 3 Drew. 409, 4 Wkly.
48. Robinson v. Pittsburgh, etc., R. Co., Rep. 420, 57 Eng. Ch. 138; Gordon's Case,

32 Fa. St. 334, 72 Am. Dec. 792. 3 De G. & Sm. 249.

49. Lohman v. New York, etc., R. Co., 2 52. Kennebec, etc., R. Co. v. Jarvis, 34
Sandf. (N. Y.) 39. See also Clements v. Me. 360; Hamilton, etc., Plank Road Co. v.

Todd, 1 Exch. 268, 17 L. J. Exch. 31, 5 R. & Rice, 7 Barb. (N. Y.) 157; East Tennessee,

Can. Cas. 132; Carriok's case, 15 Jur. 645, etc., R. Co. v. Gammon, 5 Sneed (Tenn.) 567.

20 L. J. Ch. 670, 1 Sim. N. S. 505. 53. St. Paul, etc., R. Co. v. Robbins, 23

Instances of insufficient subscriptions may Minn. 439 ; Richmondville Union Seminary
be discovered in California Sugar Mfg. Co. v. McDonald, 34 N. Y. 379.

V. Schafer, 57 Cal. 396 (construing Cal. Civ. 54. Thigpen v. Mississippi Cent. R. Co.,

Code, §§ 343, 344) ; Troy, etc., R. Co, v. War- 32 Miss. 347.

ren, 18 Barb. (N. Y. ) 310; York v. Passaic 55. Connecticut, etc., Rivers R. Co. «.

Eolling-Mill Co., 30 Fed. 471. Bailey, 24 Vt. 465, 58 Am. Dee. 181.

50. Ogdensburgh, etc., R. Co. v. Fr'?st, 21 56. Gait r. Swain, 9 Gratt. (Va.) 633, 60
Barb. (N. Y.) 541. Am. Dec. 311.

51. Waukon, etc., R. Co. v. Dwyer, 49 Where work is done or expense incurred un-
lowa 121. der a promise, the liability is not disputed by
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the use of tlie words " value received " in the subscription paper, these importing
a consideration.^'

b. Mutuality of Promise Among Subscribers. Other courts have found in the

act of the particular subscriber in subscribing with others, a mutuality of promise
which obliges him to make good his promise to the corporation after it comes
into its existence.^^ " It follows from this," says Sir Nathaniel Lindley, " that no
subscriber to a projected company can recover back his money on the ground that

the consideration for his subscription has failed, until the formation of tlie com-
pany, upon the terms assented to by him,^' has been abandoned or has become
impracticable." ™

e. Consideration Where Corporation Is in Existence. Where the corporation

is in existence at the time when the subscription is made no room is left for

these speculations, since there is a mutuality of promise on the part of each of

the parties :
^' but even here the courts have discovered a consideration in addi-

tional circu instances.*^

d. Subscription Good Consideration For Other Undertakings. A subscription

for stock of a company, being a legal obligation, whicii can be enforced by
action and by forfeiture for non-payment, is therefore a good consideration for a

mortgage to secure the payment of the amount subscribed.^ On a principle

already considered,'''' such a subscription is a good consideration for a promise on
the part of other persons to pay money toward the undertaking.*^

e. Subsequent Failure of Consideration. 2To doubt a failure to form the pro-

jected company on terms named in the subscription paper, or in the memorandum
to which it refers, will constitute a failure of consideration, so that the subscriber

3,ny authority. Underwood t. Waldron, 12
Mich. 73, opinion by Campbell, J.

Labor performed and money spent to se-

cure the location of a railroad depot are a
suflBcient consideration to support a promise
contained in a subscription to pay money for

that object. Workman v. Campbell, 46 Mo.
305. See also the following cases:

Illinois.— Illiopolis M. E. Church v. Gar-
vey, 53 111. 401, 5 Am. Rep. 51 ; Thompson v.

Mercer County, 40 111. 379.

Indiana.— Cook v. McNaughton, 128 Ind.

410, 24 N. E. 361, 28 N. E. 74.

Uassachvsetts.— Farmington Academy v.

Allen, 14 Mass. 172, 7 Am. Dec. 201.

Missouri.— Koch v. Lay, 38 Mo. 147.

'New Yorh.—Barnes v. Ferine, 12 N. Y. 18

;

McAuIey v. Billenger, 20 Johns. 89.

Oregon.— Philomath College v. Hartless,

6 Oreg. 158, 25 Am. Rep. 510.

Vermont.—- State Treasurer v. Cross, 9 Vt.

289, 31 Am. Dec. 626.

Compare Carpenter v. Mather, 4 111. 374;
State University v. Buell, 2 Vt. 48.

57. Eastern Plank Road Co. v. Vaughan,
14 N. Y. 546 [affirming 20 Barb. (N. Y.)

155].

To the contrary where the subscription

paper does not authorize the formation of a
corporation to carry out its^ purposes, and
where it cannot be construed as a, request on
the part of the subscriber, express or implied,

to have the labor or money expended see

Maehias Hotel Co. v. Coyle, 35 Me. 405, 58
Am. Dec. 712.

58. California.—West v. Crawford, 80 Cal.

,19, 21 Pac. 1123.

Massachusetts.—Pembroke Second Precinct

Church f. Stetson, 5 Pick. 506.

rVI, H, 12, a]

Mis.sou/ri.— New Lindell Hotel Co. v.

Smith, 13 Mo. App. 7.

Pennsylvania.— Jeannette Bottle Works v.

Schall, 13 Pa. Super. Ct. 96.

Texas.— Belton Compress Co. v. Saunders,
70 Tex. 699, 6 S. W. 134.

England.— Baird v. Ross, 2 Macq. 61. See
also Burnes v. Pennell, 2 H. L. Cas. 497, 13

Jur. 597. Compare Kent v. Jackson, 14
Beav. 367, 2 De G. M. & G. 49, 51 Eng. Ch.
36.

59. Citing Johnson v. Goslett, 3 C. B.
N. S. 569, 4 Jur. N. S. 50, 27 L. J. C. P.

122, 6 Wkly. Rep. 127, 91 E. C. L. 569. And
see also Wilson v. Church, 13 Ch. D. Ij e. c.

suh nom. National Bolivian Nav. Co. c. Wil-
son, 5 App. Cas. 176, 43 L. T. Rep. N. S.

60.

60. Lindley Comp. L. (5th ed.) 29, 30.

Decisions denying this principle.—Decisions
are not wanting which either deny this prin-
ciple or hold it inapplicable; but they seem
on examination to be cases where no payee is

named or designated, or where the one des-

ignated is either incapable of action or does
not assume and is not bound to act. Phillips

Limerick Academy v. Davis, 11 Mass. 113, G

Am. Dec. 162; Boutell v. Cowdin, 9 Mas*.
254. Compare Farmington Academy v. Al-

len, 14 Mass. 172, 7 Am. Dec. 201.
61. Selma, etc., R. Co. v. Tipton, 5 Ala.

787, 39 Am. Dec. 344.

62. See for example Union Turnpike Road
Co. V. Jenkins, 1 Cai. (N. Y.) 381.

63. Battershall v. Davis, 31 Barb. (N. Y.)
323.

64. See supra, VI, H, 12, a, note 56.

65. Ashuelot Boot, etc., Co. v. Hoit, 58
N. H. 548.
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may recover back the money which he has paid ; ^ and the same must be true

where the enterprise has been wliolly abandoned or. where it lias become impiac-

ticable."' But where payment for the shares has been secured by a mortgage, the

Tieglect or omission of the company to issue to the mortgagor scrip for liis shares

before payment will not amount to a failure of the consideration, especially

where it appears that by so doing the officers of the company will make them-
selves personally liable to the ci-editors of the company."^ Moreover such a con-

sideration does not fail in the theory of the law, because of the failure of the

corporation, at the time when the action is brought to enforce the contract, to

construct their works in accordance with the declarations of the promoters of the

corporation, on the faith of which the promise of the subscriber was made ; since

the very object of the subscription is to assist in affording the means to construct

their works. The agreement to construct remains a sufficient consideration for

the subscription.®

f. No Consideration Where Company and Not Subscriber Gets Shares. One
court has rendered a decision which is tantamount to holding that where a sub-

scriber gets no direct personal benefit from his subscription—-more briefly, where
he does not get the shares— there is no consideration for the promise, as wliere

the subscription contract, not under seal, of a mining company, was conditioned

that two tliousand of the capital shares should be paid to trustees, to be by them
held for the benefit and subject to the direction of the company. Here it was
held tliat the trustees being pro Tiao vice the servants of the company, and their

possession its possession, the consideration was too shadowy to support a contract.™

13. Necessity of Paying Statutory Deposit— 2u. In General. Where the

charter or governing statute requires the payment in cash of a certain per-

centage of the amount subscribed, at the time of making the subscription, there

is a division of judicial opinion upon the question whether this payment is neces-

sary to give binding force to the contract. Many of the courts hold that it is

necessary where the subscription is made before organization.''^ Under this

theory, until the statutory deposit is paid, there is no contract which binds either

party, or through which either party can derive any rights against the other.
''^

The subscriber cannot demand any rights in the corporation ; the corporation

66. Johnson v. Goslett, 3 C. B. N. S. 569, Manufactory K. Davis, 14 Johns. 238, 7 Am.
4 Jur. N. S. 50, 27 L. J. C. P. 122, 6 Wkly. Dec. 459. These three last decisions state

Rep. 127, 91 E. C. L. 569. See also Wilson that this was the ground on which the case

V. Church, 13 Ch. D. 1; s. c. sub nom. Na- of Jenkins v. Union Turnpike Co., 1 Cai.

tlonal Bolivian Nav. Co. v. Wilson, 5 App. 86, was finally determined in the court of er-

Cas. 176, 43 L. T. Rep. N. S. 60. rors. But as hereafter seen they no longer

67. Lindley Comp. L. (5th ed.) 29, express the law of New York on the subject.

30. See infra, VI, H, 13, c.

68. Battershall v. Davis, 31 Barb. (N. Y.) Pennsylvania.— The same view was taken
323. of the necessity of complying with the char-

69. Cedar Rapids First Nat. Bank v. Hur- ter provision requiring the payment of a

ford, 29 Iowa 579. deposit in Hibernia Turnpike Road Co. v.

70. New York, etc.. Gold Min. Co. v. Mar- Henderson, 8 Serg. & R. (Pa.) 219, 11 Am.
tin, 13 Minn. 417. Dec. 593; and this decision was reaffirmed in

71. California.— People v. Chambers, 42 Leighty v. Susquehanna Turnpike Co., 14

Cal. 201. Serg. & R. (Pa.) 434. Compare Hanover
Georgia.— Wood v. Coosa, etc., R. Co., 32 Junction, etc., R. Co. v. Grubb, 82 Pa. St.

Ga. 273. .36; Erie, etc.. Plank Road Co. v. Brown,
Maryland.— Taggart v. Western Maryland 25 Fa. St. 156.

R. Co., 24 Md. 563, 89 Am. Dee. 760. South Carolina.— Charlotte, etc., R. Co. c,

Mississippi.—Fisher v. Mississippi, etc., R. Blakeley, 3 Strobh. 245.

Co., 32 Miss. 359. United States.— Missouri State Ins. Co. v.

New York.— Perry v. Hoadley, 19 Abb. Redmond, 3 Fed. 764, 1 McCrary 308.

N. Cas. 76 ; Jenkins v. Union Turnpike Road See 12 Cent. Dig. tit. " Corporations,''

Co., 1 Cai. Cas. 86 Irecognized in Goshen, § 208.

etc., Turnpike Road Co. v. Hurtin, 9 Johns. 72. Reasoning in Perry v. Hoadley, 19

217, 6 Am. Dee. 273] ; Highland Turnpike Co. Abb. N. Cas. (N. Y.) 76, and cases cited

». McKean, 11 Johns. 98; Dutchess Cotton below.

[VI, H, 13, a]
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cannot maintain an action against him to enforce his subscription,'' nor can the

creditors of the corporation enforce their demands against him.'* Tlie reason in

support of this theoi-y is tliat statutes creating corporations are to be strictly pur-

sued ; that the payment of the statutory deposit is a condition precedent to the

subscriber becoming a shareholder, so that his subscription can become a basis for

the organization of the corporation ; and that the payment of this deposit is

necessary to prevent lictitious subscriptions, wliich are a fraud upon honest

subscribers and upon the law."

b. Rule That Payment of Deposit Must Be Made in Specie op Its Equivalent—
(i) Statement op Rule. Under this strict rule the theory of several courts was
that only specie or its equivalent, current bills of specie-paying banks, could be

received in payment of the sum required to be paid at the time of subscribing

the stock.'"

(ii) Effect of Giving Note— (a) View That Statute Is Not Com/plied

With. The courts which take this view hold that the giving of a promissory

note for the amount required to be paid is not a payment, or a sufficient compli-

ance with a statute which requires payment in cash ; and where such a payment
was attempted the subscription was void and imposed no obligation on the

subscriber."

(b) Contrary Yiew. Other courts take the view that the statutory deposit

may be paid by the giving of liis promissory note by the subscriber, if tlie corpo-

ration is willing to accept it as money, and to give a receipt for it as money.™ It

73. Wood V. Coosa, etc., R. Co., 32 Ga.
273; Excelsior Grain Binder Co. v. Stayner,

58 How. Pr. (N. Y.) 273; Higliland Turn-
pike Co. V. McKean, 11 Johns. (N. Y.) 98;
Goshen, etc.. Turnpike Road Co. v. Hurtin,
9 Johns. (N. Y.) 217, 6 Am. Dec. 273; Boyd
V. Peach Bottom R. Co., 90 Pa. St. 169; Hi-
bernia Turnpike Road Co. v. Henderson, 8

Serg. & R. (Pa.) 219, 11 Am. Dec. 593.

74. Perry v. Hoadley, 19 Abb. N. Cas.

(N. Y.) 76.

75. "A corporation," said one court, " be-

ing the mere creature of law, can act in no
other manner than the law prescribes, and
cannot be permitted to enter into a contest

with the legislature, concerning the policy or

expediency of the terms which have been
dictated." Hibernia Turnpike Road Co. v.

Henderson, 8 Serg. & R. (Pa.) 219, 221, 11

Am. Dee. 593, opinion by Tilghmann, C. J.

The learned judge referred to Mitchell {'.

Smith, 1 Binn. (Pa.) 110, 2 Am. Dec. 417,

and Mabin v. Coulon, 4 Dall. (U. S.) 298, 1

L. ed. 841, as settling the point that a con-

tract made in violation of an act of the legis-

lature cannot be enforced in a court of jus-

tice. That legislatures have sometimes been
obliged to pass curative acts to validate sub-

scriptions thus made and to prevent the sub-

scribers from taking advantage of their own
wrong see Clark v. Monongahela Nav. Co.,

10 Watts (Pa.) 364. In the leading case

in Pennsylvania, CJiief Justice Gibson (he

was not chief justice at the time of this de-

cision), whose opinions have always been held
in high respect by the profession, expressed
the view that the design of this provision
of the statute was to prevent the subscrip-
tion list being filled by fictitious subscribers,

who should be favorites of the commissioners,
or the creatures of other interested persons.

[VI, H, 13. a]

He reasoned that it would be a fraud on the

law and on the fair subscriber to admit to i

equal participation in the administration of

the corporate affairs men who had not paid
the required deposit with men who had. See
his opinion in Hibernia Turnpike Road Co.

V. Henderson, 8 Serg. & R. (Pa.) 219, 11

Am. Dec. 593. These views were quoted with
approval by the court of appeals of Mary-
land in Taggart v. Western Maryland R. Co.,

24 Md. 563, 89 Am. Dec. 760, where the au-

thorities on the subject are reviewed at con-

siderable length.

76. People v. Troy House Co., 44 Barb.
(N. Y.) 625; Crocker v. Crane, 21 Wend.
(N. Y.) 211, 34 Am. Dec. 228; Neuse River
Nav. Co. V. Newbern, 52 N. C. 275; McRae
V. Russell, 34 N. C. 224 ; Henry v. Vermillion,
etc., R. Co., 17 Ohio 187.

77. Hayne v. Beauchamp, 5 Sm. & M.
(Miss.) 515; McRae v. Russell, 34 N. C.

224; Boyd v. Peach Bottom R. Co., 90 Pa.
St. 169; Leighty v. Susquehanna, etc., Turn-
pike Co., 14 Serg. & R. (Pa.) 434.

That a simulated payment of the deposit

by a note with a secret agreement that the
note shall not be paid is immoral and against
public policy and that the maker of the note
has no equity to be relieved against its pay-
ment see McRae v. Atlantic, etc., R. Co., 58
X. C. 395.

78. Greenville, etc., R. Co. v. Woodsides,
5 Rich. (S. C.) 145, 55 Am. Dee. 708. Oojn-

pare Clark v. ITarrington, 11 Wis. 306, where
this case is cited.

It has been held a good payment of this

deposit that it was settled in a draft matur-
ing in thirty days (Napier v. Poe, 12 Ga.
170), or in a note maturing at a future time,

even where the charter required the payment
to be made in cash at the time of subscrip-
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is a necessary part of this doctrine that such a note is given upon a good consid-

eration, and is enforceable in an action at law brought by the corporation.'''

(hi) Effect of Giving Obegk on Bank or Banker— (a) In General.

The extreme view which requires the payment of this deposit to be made in cash

rejects a payment made by a check drawn against funds in the hands of a bank
or banker;^ but this conception, which ignores the settled habits of business,

cannot be i-egarded as expressing the law. On the contrary a payment made by
a check drawn against sutRcient funds in the hands of a banker, whicli check
would be paid by the banker on presentation is a good payment ; "' and so is a

check drawn upon a solvent banker and certified by him as good, where the

custom prevails of regarding certified checks as equivalent to money.^^

(b) Simulated Payment hy Giving Checks Which Are Not Collected. Simu-
lated payments, made to fill out the necessary amount to organize the corporation

under its charter or governing statute, by giving checks with the understanding
that they shall not be collected, or that if collected the money shall be refunded,
are not such payments of the statutory deposit as complies with the charter.^'

(iv) MatBe Made by Third Person if Ratified by Subscribes. As
in any other case of payment, the payment of this statutory deposit may be made
for the subscriber by a third person, even though acting otiiciously, provided his

act is afterward ratified by the subscriber.^

(v) Payment in Services. It has been held that the payment of this statu-

tory deposit may be made in services, such as the corporation, under its charter,

has power to contract for, at a fair valuation.^^

e. View That Non-Payment of Statutory Deposit Does Not Render Subserlp-
tion Void— (i) Statement of Doctrine. Other courts take the view that,

although the charter or governing statute provides that a certain percentage 'of

the sum subscribed, or a certain round sum, shall be paid by the subscriber at the

time of the subscription, the non-payment of this instalment or deposit does not
render the subscription void ; ^^but that subsequent payment will operate as a

waiver of the condition, and the party making it will be considered as recognizing

tion, and declared that the subscription v. Gere, 4 Hun (N. Y.) 392, 6 Thomps. & C.

should be void if it were not so paid (Mc- (N. Y.) 636. Compare Crocker v. Crane, 21

Rae V. Russell, 34 N. C. 224). Wend. (N. Y.) 211, 34 Am. Dec. 228).

79. McRae v. Russell, 34 N. C. 224; Ver- 84. Mississippi, etc., R. Co. v. Harris, 36

mont Cent. R. Co. ;;. Clayes, 21 Vt. 30. Miss. 17. Compare Ogdensburgh, etc., R. Co.

80. Crocker v. Crane, 21 Wend. (N. Y.) v. Frost, 21 Barb. (N. Y.) 541.

211, 34 Am. Dec. 228. 85. Beach v. Smith, 30 N. Y. 116 iaffirm-

81. People V: Stockton, etc., R. Co., 45 ing 28 Barb. (N. Y.) 254], where the serr-

Cal. 306, 13 Am. Rep. 178. ices consisted in procuring subscriptions and
82?. Matter of Staten Island Rapid Transit right of way for a railway corporation.

R. Co., 37 Hun (N. Y.) 422. Compare Thorp As to payment of shares in property or

i;. Woodhull, 1 Sandf. Ch. (N. Y.) 411. services see infra, VI, M, 2.

83. People ». Chambers, 42 Cal. 201 ; Jer- 86. Alahama.—Smith v. Tallassee Branch
sey City Gas Co. v. Dwight, 29 N. J. Eq. Cent. Plank-Road Co., 30 Ala. 650; Hall ».

242; Excelsior Grain Binding Co. v. Stayner, Selnia, etc., R. Co., 6 Ala. 741.

25 Hun (N. Y.) 91, 61 How. Pr. (N. Y.) Georffja.— Mitchell v. Rome R. Co., 17 Ga.

456; State v. Jefferson Turnpike Co., 3 574.

Humphr. (Tenn.) 304. Illinois.— Illinois River R. Co. v. Zimmer,
Invalidity of such secret agreements.— On 20 111. 654.

grounds hereafter discussed (see infra, VI, T, Louisiana.— Vicksburg, etc., R. Co. v. Mc-
1, d, [v] ) if the subscriber to the shares gives Kean, 12 La. Ann. 638.

his check for the statutory deposit, with a Maine.— Chaffin r. Cummings, 37 Me. 76.

secret understanding between himself and Maryland,— Webb v. Baltimore, etc., R.

the agent soliciting subscriptions that he Co., 77 Md. 92, 26 Atl. 113, 39 Am. St. Rep.
shall neither be required to pay the check nor 396.

to pay for the shares, the law discharges the Minnesota.— Minneapolis, etc., R. Co. «.

secret corrupt agreement and holds him to Bassett, 20 Minn. 535, 18 Am. Rep. 376.

the liability which he has ostensibly assumed. New Hampshire.— Piscataqua Ferry Co. «.

so that the corporation can maintain an ac- Jones, 39 N. H. 491 ; Haynes v. Brown, 36
tics wpon the check (Syracuse, etc., E. Co. N. H. 545; Chesley v. Pierce, 32 N. H. 388.

[VI, H. 13, e, (l)]
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his original liability.^ According to this view the non-payment of the statatory

deposit cannot be set up by the subscriber as a defense to an action for calls upon
his subscription.^^

/ii) Subscription' Valid Although Payment Made atSubseqvestt Time.
Where this theory prevails, tlie payment need not be contemporaneous with the

subscription ; but if tlie subscriber pay the deposit before the subscription books
are closed he will be held to the payment of the residue, altiiough he did not pay
the deposit at the time of subscribing.*' Where the statute in terms recited that

the subscription should be hona fide and required the commissioners to receive

ten per cent thereof in gold or silver, but designated no time for the payment of

New York.— Black River, etc., R. Co. v.

Clarke, 25 N. Y. 208; Rensselaer, etc., Plank
Road Co. V. Barton, 16 N. Y. 457 note; Lake
Ontario, etc., Co. v. Mason, 16 N. Y. 451;
Beach v. Smith, 28 Barb. 254; Abbott v.

Aspinwall, 26 Barb. 202; Spear v. Crawford,
14 Wend. 20, 28 Am. Dec. 513; Union Turn-
pike Road Co. V. Jenkins, 1 Cai. 381 ; Thorp
i: Woodhull, 1 Sandf. Ch. 411.

North Carolina.— Haywood,- etc., Plank
Road Co. V. Bryan, 51 N. C. 82.

Ohio.— Ashtabula, etc., R. Co. v. Smith,
15 Ohio St. 328; Chamberlain v. Painesville,

etc., R. Co., 15 Ohio St. 225; Henry v. Ver-
million, etc, R. Co., 17 Ohio 187.

Vermont.—^Vermont Cent. R. Co. v. Clayes,

21 Vt. 30.

England.— Where the act of parliament
creating a company provided that the com-
pany should not " issue " any share under
the authority of that act, nor should any
share " vest " in the person accepting the

same, until one fifth of the amount of the

share was paid up, it was held that the word
" issue " referred to the issuing of certificates

of shares, and the word " vest " to the vesting
of shares, so as to be property and capable

of transfer ; but that the section did not
make the payment of one fifth a condition

precedent to the liability, as a shareholder,

of the person accepting the share. McEuen
V. West London Wharves, etc., Co., L. R. 6

Ch. fi55, 40 L. J. Ch. 471, 25 L. T. Rep. N. S.

143, 19 Wkly. Rep. 837; East Gloucestershire

R. Co. V. Bartholomew, L. R. 3 Exch. 15, 37
L. J. Exch. 17, 17 L. T. Rep. N. S. 256; Re
West London Wharves, etc., Co., 16 Wkly.
Rep. 660.

See 12 Cent. Dig. tit. " Corporations,''

5 208.

87. Alahama.— Hall v. Selma, etc., R. Co.,

6 Ala. 741.

Georgia.— Mitchell v. Rome R. Co., 17 Ga.
574.

Illinois.— Klein v. Alton, etc., R. Co., 13
111. 514. It has been held that if the sub-
scriber is also one of the persons to whom
the subscription is to be paid its non-pay-
ment does not render it void. Ryder v. Al-
ton, etc., R. Co., 13 111. 516.
Kentuckij.— "Wight v. Shelby R. Co., 16

B. Mon. 4, 03 Am. Dec. 522.
Mississippi.— Barrington v. Mississippi

Cent. R. Co., 32 Miss. 370; Fiser V. Missis-
•ippi, etc., R. Co., 32 Miss. 359.

New York.— Black River, etc., R. Co. v.

[VI, H, 13, e, (i)]

Clarke, 25 N. Y. 208 [affirming 31 Barb. 258];
Beach v. Smith, 28 Barb. 254; Eastern Plank
Road Co. c. Vaughan, 20 Barb. 155. Compare
Magee v. Badger, 30 Barb. 246.

North Carolina.— Haywood, etc.. Plank
Road Co. V. Bryan, 51 N. C. 82.

Texas.— Blair v. Rutherford, 31 Tex.
465.

West Virginia.— Pittsburgh, etc., K. Co. v.

Applegate, 21 W. Va. 172.

Canada.— A provision in the charter of a
corporation that it shall not " commence op-

erations " until fifty per cent of its capital
stock is subscribed, and twenty-five per cent
of such subscription paid up, does not pre-
vent the corporation from making calls on
stock subscribed for, or prevent the board of

provisional directors of the corporation
created by the charter from doing any acts
in the name of the corporation within their
power, so long as they are not what may
properly be termed " commencing opera-
tions." North Sidney Min., etc., Co. v. Green,
31 Nova Scotia 41. It has been held also
that, although a statutory provision requir-

ing payment of ten per cent by the share-
holder within thirty days after his subscrip-
tion is a part of his contract to take tlie

shares, it is competent for the parties to

waive it; and that where the money has been
paid to and accepted by the corporation and
stock certificates have been issued recogniz-

ing the party as a shareholder, and dividends
on the shares have been paid to him, both
parties (the corporation and the share-

holder) are thereby estopped from denying
that he is a shareholder in the corporation.

Re Canada Cent. Bank, 25 Can. L. J. N. S.

238, opinion by Hodgins, Master-in-Ordinary,
citing and following Day's case, decided by
the same judicial officer and afterward af-

firmed on appeal. Compare Union F. Ins.

Co. V. O'Gara, 4 Ont. 359; Port Whitby, etc.,

R. Co. V. Jones, 31 U. C. Q. B. 170.

88. Wight V. Shelby R. Co., 16 B. Mon.
(Ky.) 4, 63 Am. Dec. 522.

89. Hall V. Selma, etc., R. Co., 6 Ala. 741
(a recovery of judgment for the statutory

deposit and satisfaction prevents the sub-

scriber from raising the defense that he did
not pay the statutory deposit in actions for

subsequent assessments ) ; Klein v. Alton, etc.,

R. Co., 13 111. 514; Barrington v. Mississippi

Cent. R. Co., 32 Miss. 370 (subsequent pay-
ment and affirmance of the previous B(di of

subscription )

.
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such deposit, it was held that the commissioners had discretion to allow a reason-

able tiine.^

d. Subscriptions, Although Void Because of Non-Payment of Statutory Deposit,

May Ba Made Good By Estoppel. The doctrine of many courts is that sabscrip-

tioiis, although void by reason of the non-payment of the statutory deposit, may
be made good by subsequent acts which estop the subscriber from denying the

relation which he has assumed, as where, without paying the deposit, he acts as a

corporator ;" or subsequently pays a much larger percentage in pursuance of his

contract of subscription ;
'^ or where he gives his negotiable promissory note in

settlement of the deposit and the company disposes of it before maturity to an
innocent taker without notice ;

^ or where, having subscribed a provisional paper,

he suffers his name to remain thereon until the articles are filed.'*

e. Where Subscription Made After Organization Payment May Be Waived by
Corporation. As the payment of this statutory deposit is presumably for the
benefit of the corporation, where the subscription is made after the organization

of the corporation, its payment may, according to some holdings, be waived by
the corporation, so that tlie subscription will be valid and the subscriber lial)le

thereon.'^ This is especially true where the obligation to pay the deposit is not
declared by the charter or governing statute, but is declared by a by-law of the

organization merely, in which case the failure to pay it does not ipso facto avoid

the subscription, but renders it voidable merely at the election of the corporatioii.

The corporation may waive the by-law and elect to treat the subscription as valid

;

and upon its so doing the subscriber will be bound.'^

f. Effect of Statutes Requiring Certain Amount to Be Paid in Before Com-
meneing Business. Statutes requiring a certain amount of the capital stock of a

corporation to be paid in before it shall commence business stand on a similar foot'

ing to those requiring the payment by subscribers of a certain percentage of their

subscriptions at the time when their subscriptions are made. The non-compli-

ance with such a charter or statutory provision cannot be set up, either by the

corporation or by the shareholders, to avoid a liability resting upon tliem.'''

14. Doctrine That Full Amount of Capital Agreed to Be Raised Must Be Sub-

scribed IN Order to Liability of Subscribers — a. Statement of Doctrine. Where
the act of incorporation,'* the articles of association ^ or certificate of incorpora^

tion,' the subscription agreement,^ or, in England, the prospectus which is pub-

90. Napier v. Poe, 12 Ga. 170. 34 N. C. 224; Blair v. Rutherford, 31 Tex.

91. Selma, etc., R. Co. v. Tipton, 5 Ala. 465.

787, 39 Am. Dec. 344; Erie, etc.. Plank Road 97. Johnston v. Southwestern Railroad

Co.' j;. Brown, 25 Pa. St. 156; Clark v. Bank, 3 Strobh. Eq. (S. C.) 263. Gom'paTe

Monongahela Nav. Co., ID Watts (Pa.) 364. Patterson v. Wyomissing Mfg. Co., 40 Pa.

92. Black River, etc., R. Co. v. Clarke, 25 St. 117.

N Y 208 98. Illinois.— People v. National SaT.

93.' Ogdensburgh, etc., R. Co. v. Wooley, 3 Bank, 129 111. 618, 22 N. E. 288.

Abb. Dee. (N Y.) 398, 1 Keyes (N. Y.) 118, Minnesota.— Masonic Temple Assoc, v.

34 How. Pr. (N. Y.) 54. Channell, 43 Minn. 353, 45 N. W. 716.

94. Garrett v. Dillsburg, etc., R. Co., 78 Nebraska.— Macfarland v. West Side Imp.

Pa. St. 465. Assoc, 53 Nebr. 417, 73 N. W. 736 [affirmed

95. Minneapolis, etc., R. Co. v. Bassett, 20 in 56 Nebr. 277, 76 N. W. 584].

Minn. 535, 18 Am. Rep. 376. This was con- New Hampshire.— Contoocook Valley R.

ceded by the court of appeals of Maryland Co. v. Barker, 32 N. H. 363.

in Taggart v. Western Maryland R. Co., 24 Oregon.— Fairview R. Co. v. Spillman, 23

Md. 563, 89 Am. Dec. 760. See also Re Oreg. 587, 32 Pae. 688.
^

Canada Cent. Bank, 25 Can. L. J. N. S. 99. Allman v. Havana, etc., R. Co., 88 111.

238, opinion by Hodgins, Master-in-Ordinary, 521; Rockland, etc., Steam-Boat Co. e.

citing and following Day's case, decided by Sewall, 78 Me. 167, 3 Atl. 181; Bray v. Par-

the same judicial oflacer and afterward af- well, 81 N. Y.-600 [overruling it seems Rens-j

firmed on appeal. Compare Union F. Ins. selaer Plank Road Co. v. Wetsel, 21 Barb.

Co. V. O'Gara, 4 Ont. 359; Port Whitby, etc., (N. Y.) 56].
'

R. Co. c. Jones, 31 U. C. Q. B. 170. 1. Haskell v. Worthiugton, 94 Mo. 560,

96. Smith v. Tallassee Branch Cent. Plank- 7 S. W. 481.

Road Co., 30 Ala. 650; Piscataqua Ferry Co. 2. Santa Cruz R. Co. v. Schwartz, 53 Gal.

V. Joaee, 39 N. H. 491 ; McRea v. Russell, 106 ; Rockland, etc., Steam-Boat Co. v. Sewall,

[VI, H, 14, a]



400 [10 Cyc] CORPORATIONS

lished to induce subscriptions to the stock of the projected company,* fix its

capital at a certain sum, divided into shares of a specified amount, a subscriber
cannot be required to pay assessments until the amount so fixed has been fully

and honafide subscribed, unless, by taking part in the organization of the corpo-
ration or otherwise, he has waived his rights in the premises or estopped himself
from setting up this defense.^ Until then his subscription is deemed to be con-
ditional merely.^

b. Subscriptions by Insolvents, Persons Non Sui Juris, Etc. The foregoing
doctrine necessarily implies that the subscriptions shall be made and taken in good
faith, by persons apparently solvent, and answerable for their engagements,
altliough it may turn out that they are not so ansvverable.' Subscriptions by town
paupers and idiots would not be a compliance with the statute.'

e. Taking Subscriptions in Property at Grossly Excessive Valuations. A just
principle would seem to avoid the hona fide subscriptions taken where those in

charge of the subscription list fraudulently accept subscriptions in specific prop-
erty at grossly excessive valuations ;

' although in the era of early railroad build-

78 Me. 167, 3 Atl. 181 ; People's Perry Co. v.

Baleh, 8 Gray (Mass.) 303. It has been held
no defense to an action for calls that the full

amount of capital stock contemplated iji the
agreement of subscription has not been sub-
scribed, provided the amount required by the
governing statute has been so subscribed.
Hamilton, etc.. Plank Road Co. v. Rice, 7

Barb. (N. Y.) 157.

3. Galvanized Iron Co. v. Westoby, 8 Exch.
17, 16 Jur. 892, 21 L. J. Exch. 302, 7 R. &
Can. Cas. 318; Martin, B., in Howbeaeh Coal
Co. V. Teague, 5 H. & N. 151, 6 Jur. N. S.

275, 29 L. J. Exch. 137, 2 L. T. Rep. N. S.

187, 8 Wkly. Rep. 264 ; Pitchford v. Davis, 8

L. J. Exch. 157, 5 M. & W. 2; European, etc.,

R. Co. V. McLeod, 16 N. Brunsw. 3 (per Wel-
don, J.).

4. Temple v. Lemon, 112 111. 51; Hale v.

Sanborn, 16 Nebr. 1, 20 N. W. 97. Compare
Penobscot R. Co. v. White, 41 Me. 512, 66
Am. Dee. 257; Boston, etc., R. Corp. v.

Midland R. Co., 1 Gray (Mass.) 340. The
general statutes of Minnesota abrogate this

rule. Masonic Temple Assoc, v. Channell, 43
Minn. 353, 45 N. W. 716.

5. The rule has been held otherwise where
the question arose collaterally, and under a
charter couched in such terms as not to dis-

close a clear legislative intention to make
the subscription of the whole capital stock

a condition to the corporate existence. Minor
V. Mechanics Bank, 1 Pet. (U. S.) 46, 7

L. ed. 47.
' For a good illustration of the doctrine of

the above text where the subscriber was held
not bound see People's Ferry Co. v. Balch,
8 Gray (Mass.) 303.

For an example of a faulty instruction

submitting this question to a jury in an ac-

tion for an assessment see Selma, etc., R.
Co. V. Anderson, 51 Miss. 829.

Effect of fact that corporation exists de
facto.— The fact that a corporation whose
attempted organization was made before the

required amount of its capital stock had
been subscribed is a corporation de facto,

80 that its existence cannot be questioned
oollaterally, will not enable it to recover
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against a subscriber to its capital stock,

where the conditions upon which his sub-

scription was made have not been complied
with or waived by him. Fairview R. Co. v.

Spillman, 23 Greg. 587, 32 Pac. 688.

6. Penobscot R. Co. v. White, 41 Me. 612,
66 Am. Dec. 257; Penobscot R. Co. e. Dum-
mer, 40 Me. 172, 63 Am. Dec. 654.

7. Penobscot R. Co. v. White, 41 Me. 512,
66 Am. Dec. 257. One court has, however,
held that it is not a good defense to an ac-

tion by creditors that some of those who
were accepted as subscribers were notoriously
insolvent. Jewell v. Rock River Paper Co.,

101 111. 57. Another court regarded it as
not a good defense to such an action that
certain small subscriptions were void because
made by married women, defendants having
subscribed after these married women and
with a knowledge of their subscriptioi;is. Cor-
nell's Appeal, 114 Pa. St. 153, 6 Atl. 258.

The reputation or fact of pecuniary ina-

bility would, it seems, be an evidentiary fact
as bearing on the question of good faith,

in making and receiving the subscription.

Penobscot R. Co. «. White, 41 Me. 512, 66
Am. Dec. 257.

The subsequent declaration of a subscribei

to the effect that his subscription was col-

orable and not made in good faith will not
be admitted, in an action against another
subscriber for calls, for the purpose of show-
ing that such was the fact, in order to create

a defense within the rule stated in the text.

Penobscot R. Co. v. White, 41 Me. 512, 68
Am. Dec. 257.

Conclusiveness of commissioners' views.—
View that the judgment of the commission-
ers as to when the subscription has been
properly filled up is conclusive. Connecti-
cut, etc., Rivers R. Co. v. Bailey, 24 Vt. 465,
58 Am. Dec. 181. The theory on which this

view rests is well stated by Lord Tenterden
in Rex v. London, 3 B. & Ad. 271, 23 E. C. L.
119. See in support of the same doctrine
Walker v. Devereaux, 4 Paige (N. Y.) 229;
Clarke v. Brooklyn Bank, 1 Edw. (N. Y.)
361.

8. See infra, VI, M, 2, b.
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ing, when some of the western courts seem to have been strangely afEected in

favor of the railroad companies, even this was held to be no defense.'

d. Subscpibep UTay Waive Right to Avoid Subscription by Acts of Estoppel.

Upon principles hereafter dealt withj^" it may be concluded tliat any acts done
by him, either as a corporator or as a director, which evince a willingness on his

part that the corporation should enter upon its business with no more stock

than that already subscribed, will amount to a waiver of the condition that pay-
ment of his subscription cannot be required until the whole capital stock is sub-

scribed." So if a corporation has already commenced business at the time when
the subscription is made, and the subscriber knows this fact, and also knows that

its whole capital stock has not been taken, a like waiver on his part may be
inferred. ''

15. What Agents or Commissioners Can Receive Subscriptions. Where com-
missioners have been appointed under the charter to take subscriptions, after the

corporation is organized and a board of directors elected, the functions of the

commissioners cease, and the directors alone have the power to receive further

subscriptions to the stock of the company. But of course they may appoint an
agent to receive subscriptions, and subscriptions so received will be binding.'^

Tliis of course assumes that the stock is not all filled up. The theory here
invoked is that I'eceiving subscriptions to the capital stock of a corporation is a
ministerial act, under a statute authorizing commissioners to take such subscrip-

tions and subsequently to distribute the stock, and that such act may therefore be
performed by an agent or deputy, or by any one without authority whose act is

afterward ratified by the commissioners.** But where the governing statute

provides for the organization of a corporation and nominates a particular agent,

oflScial, or board of commissioners to receive subscriptions to its stock, subscrip-

tions can be received only by such agent, official, or board of commissioners, or

they will not be binding. The reason is that the statutory direction must be

pursued. Thus, if the power of allotting shares to applicants is conferred by the

governing statute upon the board of directors, they cannot delegate it to a com-
mittee of their number, and no valid allotment can be made by such a committee.'^

So if a statute providing for the organization of railroad companies provides that

certam commissioners, to be named in the articles of association, shall, after the

corporation is organized, open books for subscriptions, and keep the same open
until the capital has been subscribed, and, in case of an excess of subscriptions,

make a distribution among the subscribers,* subscriptions received by an agent

appointed by the directors will not be binding.** The theory is that the commis-
sioners, under such a statute," act as a statutory board, and derive their powers

9. Hornaday v. Indiana, etc., R. Co., 9 Ind. 417, 11 S. Ct. 530, 35 L. ed. 227; Coit v.

263; Maccoun v. Indiana, etc., K. Co., 9 Ind. North Carolina Gold Amalgamating Co., 119

262, in neither of which cases was any U. S. 343, 7 S. Ct. 231, 30 L. ed. 420].

opinion written. 13. Lehman v. New York, etc., R. Co., 2

10. See infra, VI, P, 6, a, (i), (d). Sandf. (N. Y.) 39.

11. Masonic Temple Assoc, v. Channell, 43 14. Crocker v. Crane, 21 Wend. (N. Y.)

Minn. 353, 45 N. W. 716. 211, 34 Am. Dec. 228.

13. Musgrave v. Morrison, 54 Md. 161. 15. In re Leeds Banking Co., L. R. 1 Ch.

See also Goff v. Hawkeye Pump, etc., Co., 561, 14 L. T. Rep.'N. S. 742, 14 Wkly. Rep.
62 Iowa 691, 18 N. W. 307. 992.

Who may question validity of agreement.— 16. Shurtz v. Schoolcraft, etc., R. Co., 9

The validity of an agreement that a subscrip- Mich. 269. See also Essex Turnpike Co. v.

tion for corporate stock is not to be binding Collins, 8 Mass. 292; Northern Cent. Michi-

on the subscriber until signed by a speciiied gan R. Co. v. Eslow, 40 Mich. 222 ; Parker v.

number of persons cannot be questioned by Northern Cent. Michigan R. Co., 33 Mich. 23.

one who is a creditor of the corporation Contra, Northern R. Co. v. Rodrigues, 10

at the time of the subscription. Gilman v. Rich. (S. C.) 278. See also the cases cited in

(Jross, 97 Wis. 224, 72 N. W. 885 [citing the notes to 1 Morawetz Priv. Corp. (3d ed.)

Hospes V. Northwestern Mfg. Co., 48 Minn. § 65.

174, 50 N. W. 1117, 31 Am. St. Rep. 637, 15 17. Here the general railroad law of Michi-

L. R. A. 470; Handley c. Stutz, 139 U. S. gan.

[ 26
]
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from the law, and not from the corporation ; and since it is the intent of the law
to enable all persons to subscribe equally, any subscription not made through
thetn, acting regularly in the discharge of their duty, is void for want of
mutuality.^^ Therefore subscriptions taken by an agent appointed by the
directors, not being binding, did not operate to prevent other parties from taking
the entire amount not subscribed by the original articles, whenever the commis-
sioners should see fit to proceed and perform their duty." But here, as in other
cases, although the subscription may not be binding, because procured by an
agent having no authority, yet the infirmity of the contract may be cured by a
subsequent ratification.^

16. Subscriptions Void After. All Shares Have Been Taken. A corporation
cannot increase its stock at will, in any manner or to any extent, unless it is

authorized so to do by its charter or governing statute, and then only in the man-
ner prescribed.^' When a corporation has issued valid shares to the full extent
of all the shares which, by its constitution or by the general law, it is empowered
to issue, no court can order it to issue others, because in that respect its powers
have been exhausted.^ When all the stock of a corporation is once subscribed
for and taken, the corporation cannot issue any more unless it shall get back a
portion of that which has been taken, by forfeiture or otherwise ;

^ and no person
can then become a shareholder, and as such liable to creditors of the corporation,
except by purchase from the original subscriber, or his assignee, and by having the
stock transferred to him.^ It was hence held, where all the stock of a corpora-

is. Shurtz V. Schoolcraft, etc., R. Co., 9

Mich. 269.

19. Shurtz V. Schoolcraft, etc., R. Co., '6

Mich. 269. It has been held, contrary to

the principle on which this case proceeds,

that a subscription to the capital stock of a
railroad company is valid, although made to

one who was not a commissioner to receive

subscriptions, and although made by the sub-

scriber under a mistaken belief that he might
forfeit his stock at pleasure. Northeastern
E. Co. V. Eodrigues, 10 Rich. (S. C.) 278.

20. Walker v. Mobile, etc., R. Co., 34
Miss. 245; Mobile, etc., E. Co. v. Yandal, 5

Sneed (Tenn.) 294.

Allotment and apportionment of shares by
public commissioners.—The procuring of sub-
scriptions to the shares of incorporated com-
panies, and the apportionment and distribu-

tion of such shares were, under former
schemes of incorporation, committed to pub-
lic commissioners, appointed under the pro-

visions of special charters. These modes of

organizing corporations have in general gone
out of vogue; and hence brief reference only
will be made to the decisions touching the
powers and duties of such commissioners,
few of which decisions will be found to be
recent ones. As in the case of other public
officers, the subscriber must look to the source
of the authority of the commissioners. Nip-
penose Mfg. Co. v. Stadon, 68 Pa. St. 256.
See also Napier «. Poe, 12 Ga. 170; Shurtz
v. Schoolcraft, etc., R. Co., 9 Mich. 269. As
to apportionment of shares by such commis-
sioners, and the extent to which their dis-

cretion would be controlled by the judicial
courts, with a variety of other considera-
tions see Crocker v. Crane, 21 Wend. (N. Y.)
211, 34 Am. Dec. 228; Walker v. Devereaux,
4 Paige (N. Y.) 229; Meads v. Walker,
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Hopk. (N. Y.) 587; Clark v. Brooklyn Bank,
I Edw. (N. Y.) 361; State v. Lehre, 7 Rich.
(S. C. ) 234. As to the proportion of shares
allowed to the commissioners themselves see

Walker r. Devereaux, 4 Paige (N. Y.) 229;
Meads v. Walker, Hopk. (N. Y.) 587; Clarke
V. Brooklyn Bank, 1 Edw. (N. Y.) 361.

Remedy of subscriber for the refusal to is-

sue shares to him foi which he has subscribed.— Busey v. Hooper, 35 Md. 15, 6 Am. Rep.
350; Miller v. Illinois Cent. R. Co., 24 Barb.
(N. Y.) 312; Meads v. Walker, Hopk.
(N. Y.) 587; Wilson v. Montgomery County
Bank, 29 Pa. St. 537; Dousman v. Wiscon-
sin, etc., Min. Co., 40 Wis. 418; Smith v.

Chicago, etc., R. Co., 18 Wis. 17.

Apportionment of shares on the iucorpo-
lating of a mining property held by several
persons in common. Bates v>. Wilson, 14

Colo. 140, 24 Pac. 99.

Limit of option to take shares on the reor-

ganization of a corporation see Postlethwaite
V. Port Phillip, etc.. Gold Min. Co., 43 Ch. D.
452, 59 L. J. Ch. 201, 62 L. T. Rep. N. S.

60, 2 Meg. 10, 38 Wkly. Rep. 246. See also

supra, II, B.
Legality of stock issued pursuant to N. Y,

Laws (1874), c. 430, authorizing the reorgani-
zation of railroad corporations sold in fore-

closure, etc. Matter of Brooklyn 51. R. Co.,

II N. Y. Suppl. 161, 32 N. Y. St. 1065.

21. Lathrop v. Ejieeland, 46 Barb. (N. Y.)
432.

22. Smith v. North American Min. Co., 1

Nev. 423 ; Mechanics' Bank v. New York, etc.,

E. Co., 13 N. Y. 599.

23. See In re London, etc., Exch. Bank,
L. R. 2 Ch. 427, 36 L. J. Ch. 501, 16 L. T.
Rep. N. S. 253, 15 Wkly. Rep. 543.

24. Lathrop v. Kneeland, 46 Barb. (N. Y.)
432.
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iion was subscribed for and taken at the time the articles of incorporation were
filed, and the certificate of incorporation, made and filed as required by law,

specified the names of all the shareholders, and there was no evidence that the

corporation had come into possession of any of its stock by forfeiture or other-

wise, that no subsequent subscribers, by merely writing their names in the corpo-

ration book and affixing a number of shares to their respective names, could

acquire a right to any share of its stock, or become by such act shareholders of

the corporation, and as such liable for its debts. Nor does such a subscription for

stock, where there is none to issue, estop the subscriber, when proceeded against

by creditors of the corporation, from denying the relation of shareholder.^ The
foregoing observations have no reference to the case where the commissioners
appointed by and under an act of incorporation are empowered to apportion the

shares among the subscribers ; although it will manifestly apply after the appor-

tionment has been made and the stock has thus been filled up with valid subscrip-

tions which have been accepted by the commissioners.^
17. Subscriptions Delivered in Escrow. A subscription cannot be delivered to

the commissioners appointed to receive subscriptions as an escrow, to take effect

only on the happening of a specified event, because they are the opposite parties

to the contract ; but when so delivered it takes effect immediately and uncondi-
"tionally.^ It has been held that a good delivery in escrow may be made to a
single director,^ to a committee appointed by the inhabitants of a town,^' or even
to the president of a corporation,*" in which case it would not become operative

until the designated condition has been performed.
18. Taking Shares to Qualify as Director. "Where the governing statute or

the instrument of incorporation provides that a director must be the holder of a

certain number of shares, then it seems that, while the mere fact that a person
accepts the office of director does not make him a shareholder in respect of

the necessary number of qualification shares, yet it implies an agreement on his

part that he will qualify himself within a reasonable time by acquiring the nec-

essary shares, which he may do by purchasing from other members, or from the

company where there are more shares to issue.*' The true result to be drawn

25. Lathrop v. Kneeland, 46 Barb. (N. Y.) Rep. N. S. 349, 25 Wkly. Rep. 600; In re Na-
432. To the same eflect is In re Tal y Drws tional Ins., etc., Assoc, 4 De G. F. & J. 78,

Slate Co., 1 Ch. D. 247, 45 L. J. Ch. 158, 33 8 Jur. N. S. 951, 31 L. J. Ch. 828, 10 Wkly.
L. T. Rep. N. S. 460, 24 Wkly. Rep. 92. Rep. 548, 65 Eng. Ch. 62. See alko In re

26. A subscriber to the stock of an insur- Anglo-Moravian Hungarian Junction R. Co.,

a,nce company, the paper subscribed referring L. R. 8 Ch. 768, 42 L. J. Ch. 857 ; In re La
"to a previous subscription of forty thousand Mancha Irr., etc., Co., L. R. 8 Ch. 548, 42
dollars, not then paid in, as being part of L. J. Ch. 465, 28 L. T. Rep. N. S. 652, 21
the full sum of three hundred thousand dol- Wkly. Rep. 518; In re General International
lars, to be subscribed, thereby has notice of Agency Co., L. R. 2 Eq. 567, 14 L. T. Rep.
such fact, and also of the fact that such sum N. S. 752 ; Re Hereford, etc.. Junction R. Co.,

of forty thousand dollars is to be taken as 3 GiflF. 28; Lindley Comp. L. 794 (where
part of the full subscription. New York other authorities are reviewed) . Compare
Exch. Co. V. De Wolf, 5 Bosw. (N. Y.) 593. In re Llanharry Hematite Iron Co., L. R.

27. Wright v. Shelby R. Co., 16 B. Mon. 1 Ch. 85, 11 Jur. N. S. 1009, 35 L. J. Ch. 120,
(Ky.) 4, 63 Am. Dec. 522. 13 L. T. Rep. N. S. 485, 14 Wkly. Rep. 153,
28. Ottawa, etc., R. Co. v. Hall, 1 111. App. and In re Peninsular, etc.. Bank, L. R. 2 Eq.

612. • 435, 15 L. T. Rep. N. S. 140, 14 Wkly. Rep.
29. Beloit, etc., R. Co. v. Palmer, 19 Wis. 1010 (where under the circumstances the

674. director was held not to be a contributory
30. Gilman v. Gross, 97 Wis. 224, 72 N. W. with

i
respect to the necessary number of

;885. qualification shares). See also In re La
31. In re Metropolitan Public Carriage, Mancha Irr., etc., Co., L. R. 8 Ch. 548, 42

etc., Co., L. R. 9 Ch. 102, 107, 43 L. J. Ch. L. J. Ch. 465, 28 L. T. Rep. N. S. 652, 21
153, 29 L. T. Rep. N. S. 562, 22 Wkly. Rep. Wkly. Rep. 518; In re British, etc., Tel. Co.,
171; In re Pelotas Coffee Co., L. R. 20 Eq. L. R. 14 Eq. 316, 42 L. J. Ch. 9, 27 L. T.
506, 44 L. J. Ch. 622; In re East Norfolk Rep. N. 5. 748, 21 Wkly. Rep. 37; In re
Tramways Co., 5 Ch. D. 963, 26 Wkly. Rep. Great Oceanic Tel. Co., L. R. 13 Eq. 30, 41
3; In re Percy, etc.. Nickel, etc.. Iron Min. L. J. Ch. 283, 25 L. T. Rep. N. S. 690, 20
Co., 5 Ch. D. 705, 46 L. J. Ch. 543, 37 L. T. Wkly. Rep. 84; In re British Colonial, etc.,

[VI, H, 18]
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from the English authorities, as stated by Lord Selborne, is, ^' that the fact of a
man accepting the place of director, for which the possession of a certain num-
ber of shares is a necessary qualification, is most material in determining whether
he shall or shall not be permitted to repudiate, as unauthorized by himself, the
registration of shares which, in the ordinary course of the business of the com-
pany, have actually been placed in his name, and which were needful for his.

qualification." ^ A mere colorable device, the effect of which is that the com-
pany itself famishes the money necessary to purchase and pay for the qualifying-

shares of a board of directors, will be set aside in equity ; such shares will be
deemed not to have been paid for, and the directors wfll be put upon the list of
coutributories accordingly.^

19. Each Subscription Several and Not Joint. Each subscription to the capital

stock of a corporation is an independent undertaking, and is in no way affected

by the terms of other subscriptions ;
^ and the obligation of each of several sub-

scribers to the same agreement of subscription is several and not joint,^ and each
subscriber is liable only for the amount set opposite his own name.^

20. Subscriptions Construed by Court— a. In GeneFal. As in the case of all

other written instruments,*'' the subscription is interpreted bj' the court, and not
by the jury, unless in cases where parol evidence is admitted, to explain latent

ambiguities therein.*^

b. By What Law Govepned. Such subscriptions are construed according to

the law of the domicile of the corporation, it being a reasonable implication that

the parties intended to be governed by that law.^

21. Distinction Between Subscription to Shares and Purchase of Shares From
Third Person. This distinction is obvious. In case of a purchase of shares from
a third person until the agreement is executed in the mode prescribed by the

charter, governing statute, or by-laws, by transferring the shares on the books of

the corporation to the vendee, he is not a shareholder with respect to the corpora-

tion. A contract between two persons, whereby one is to take tlie shares which
the other holds in a corporation will not, until the execution of the usual power
of attorney, authorize the entry of the name of the former on the books of the

corporation as a shareholder, or entitle the corporation to treat him as such or

charge him with liability as such.^ A distinction has also been taken between a
subscription to the capital stock of a corporation and a purchase of its shares from
the corporation." Thus where a contractor agreed to build a railroad and to-

Ins. Corp., 45 L. J. Ch. 488. In one case it 34. Erie, etc., R. Co. v. Patrick, 2 Abb.
was said to be "indelible" that a man who Dec. (N. Y.) 72, 2 Keyes (N. Y.) 256; Con-
serves as a director becomes liable as a neeticut, etc., Rivers R. Co. v. Bailey, 24
shareholder to the extent of the necessary Vt. 465, 58 Am. Dec. 181.

qualification shares. In re British, etc., Tel. 35. Price v. Grand Rapids, etc., R. Co., 18.

Co., L. E. 14 Eq. 316, 42 L. J. Ch. 9, 27 Ind. 137 ; Herron v. Vance, 17 Ind. 595.

L. T. Rep. N. S. 748, 21 Wkly. Rep. 37. 36. Price «. Grand Rapids, etc., R. Co., 1»
For a case where the provisional directors Ind. 137; Erie, etc., R. Co. v. Patrick, 2 Abb>

on the formation of a company were held to Dec. (N. Y.) 72, 2 Keyes (N. Y.) 256.

have continued themselves as permanent di- As to joinder in eqtiity see Herron v. Vance,,

rectors by making default in appointing per- 17 Ind. 595.

manent directors, and so to have become liable 37. 1 Thompson Tr. § 1065 et seq.

as shareholders for the necessary qualifica- 38. Monadnock R. Co. v. Felt, '52 N. H.
tion shares, see Matter of Great Northern, 379.

etc., Coal Co., 3 De G. J. & S. 367, 32 L. J. 39. Penobscot, etc., R. Co. v. Bartlett, 12
Ch. 421, 8 L. T. Rep. N. S. 472, 68 Eng. Ch. Gray (Mass.) 244, 71 Am. Dec. 753; Merrick
278. V. Van Santvoord, 34 N. Y. 208 ; Seymour v.

32. In re Metropolitan Public Carriage, Sturgess, 26 N. Y. 134 ; McDonough v. Phelps,

etc., Co., L. R. 9 Ch. 102, 107, 43 L. J. Ch. 15 How. Pr. (N. Y.) 372; Ex p. Van Riper,

153, 29 L. T. Rep. N. S. 562, 22 Wkly. Rep. 20 Wend. (N. Y.) 614; Payson v. Withers, 19-

171. Fed. Gas. No. 10,864, 5 Biss. 269.

33. In re Disderi, L. R. 11 Eq. 242, 40 40. Sigua Iron Co. v. Greene, 88 Fed. 207,
L. J. Ch. 248, 23 L. T. Rep. N. S. 694, 19 31 C. C. A. 477.

Wkly. Rep. 175. 41. 1 Morawetz Priv. Corp. (2d ed.) § 6U
[VI, H, 18]
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accept in payment a certain amount of its capital stock, the agreement was a pur-

chase, and not a subscription.^^ A contract to take shares of a company is not
discharged by purchasing the same number of paid-up shares of another mem-
ber ; for this is taking shares from another member and not from the company.^

I. Alterations in Contract of Association and Release of Dissenting
Subscribers For Shares— l. What Alterations Release Dissenting Subscribers— a. General Statement. A subscriber to the shares of a proposed corporation

having a named purpose, character, amount of capital, etc., cannot be held to his

contract of subscription if, without his assent and without any circumstances of

estoppel against him, the corporation as organized is for a different purpose, or of

a different character, or has a different capital, or is in any essential particular

different from the corporation as described in the subscrijjtion paper ; ^ as where
the subscription paper calls for a capital stock of fifty thousand dollars, and the

corporation as organized has a capital of one hundred thousand dollars, and names as

the purposes of the corporation other objects than tliose named in the original paper.^

b. Breach by Corporation of Contract With Subscriber. Where the contract

of subscription contains interdependent covenants, a substantial breach of its condi-

tions by the corporation will, where the rights of third persons are not concerned,

release the subscriber.^^ The usual application of tliis rule obtains, in England,
where the prospectus of a joint-stock company holds out certain promises to sub-

.scribers, on the faith of which they put down their names, and the memorandum,
when drawn up, so far departs from the prospectus as to make substantially a

-different contract.*''

e. Making Radical Changes in Purposes of Corporation. If, as hereafter

^een,^ the legislature cannot change the contract of the subscriber without his

•consent, for stronger reasons, the directors, the executive committee, or the other

shareholders will not be permitted to make a radical change in the business of the

corporation which shall bind a dissenting subscriber, as by selling its entire

property,*^ by exchanging its assets upon dissolution for stock in another com-
pany,™ by consolidating tne corporation with another to form a new corporation,^^

in case of a railroad company, by departing substantially from the route marked
out in its charter,^^ or, in case of a plank-road company, by extending the road

and increasing the capital stock without complying with the provisions of the

charter on that point.*^

d. Abandoning Original Certificate Under Which Subscription Was Taken
and Organizing Under New and Different Certificate. If the certificate of incor-

poration, prescribed by the governing statute, which was originally executed, is

-abandoned by the coad venturers, and a new and different certificate executed,

and the organization takes place under the latter, the association cannot hold the

subscriber under the provisions of the former ; ^ for this is a contract to which he

had not agreed.

42. New York, etc., R. Co. v. Hunt, 39 48. See infra, VI, I, 1, f.

Conn. 75. Compare Ridgefield, etc., R. Co. v. 49. Abbot v. American Hard Rubber Co.,

Brush, 43 Conn. 86. 33 Barb. (N. Y.) 578, 11 Abb. Pr. (N. Y.)

43. In re South Blackpool Hotel Co., L. R. 204, 20 How. Pr. (N. Y.) 199; 21 How. Pr.

4 Eq. 238, 36 L. J. Ch. 531, 16 L. T. -Rep. (N. Y.) 193.

N. S. 271, 15 Wkly. Rep. 731. The same 50. Frothingham «;. Barney, 6 Hun (N. Y.)

ruling was made on similar facts in In re 366.

Heyford Ironworks Co., L. R. 5 Ch. 270, 39 51. Blatchford v. Ross, 54 Barb. (N. Y.)

L. J. Ch. 422, 22 L. T. Rep. N. S. 187, 18 42, 5 Abb. Pr. N. S. (N. Y.) 434, 37 How.
Wkly. Rep. 302. Pr. (N. Y.) 110; Ferguson v. Meredith, 1

44. Norwich Lock Mfg. Co. v. Hockaday, 89 Wall. (U. S.) 25, 17 L^ ed. 604.

Va. 557, 16 S. E. 877. 52. Buffalo, etc., R. Co. v. Pottle, 23 Barb.

45. Baker v. Ft. Worth Bd. of Trade, 8 (N. Y.) 21.

Tex. Civ. App. 560, 28 S. W. 403. 53. Maeedon, etc.. Plank Road Co. v. Lap-
46. Hartford, etc., R. Co. v. Croswell, 5 ham, 18 Barb. (N. Y.) 312.

Hill (N. Y.) 383, 40 Am. Deo. 354. 54. Burrows v. Smith, 10 N. Y. 550, Seld.

47. Lindley Comp. L. (5th ed.) 19. Notes (N. Y.) 115.

[VI, I. 1, d]
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e. Abandoning Enterprise For Wliieli Corporation Was Organized. Aban-
donment of the enterprise for which the corporation was organized, as by failing

to commence the undertaking withia the time prescribed by its charter and
refunding some of th^ subscriptions ; ^ or, in case of a railroad company, locating-

the road on an entirely different route,^ will discharge the shareholder. But the
mere fact that the work on the corporate undertaking has been suspended is not
such evidence of an abandonment of the enterprise as will discharge a subscriber-

from his obligation of payment, since the refusal of the subscribers to pay accord-

ing to their contracts may be the very cause of the suspension, and the very object-

of the attempt to enforce their contracts may be to get money to revive or con-

tinue the prosecution of the work.'''

f. Legislative Alteration of Contract in Material Particular. The general

rule is that the relation between a corporation and a shareholder being one of

contract, any legislative enactment which without his assent authorizes a material

or fundamental change in the powers or purposes of the corporation, not in aid

of the original object, if acted upon by the corporation, is not binding upon him.^
g. Increasing Capital Stock. Of this nature, as already seen,'' according to

the general course of decisions, are amendments increasing the capital stock.®*

But where, in addition to an amendment authorizing an increase of its capital

stock, the legislature authorizes another fundamental change, such as changing-

the termini of a railroad, this may release the subscriber.*'

h. Reducing Capital Stock. And it would seem that the same must be
affirmed of an amendment reducing the capital stock of the corporation, and
thereby rendering the success of the enterprise more doubtful.'* Accordingly it-

was held that a dissenting shareholder was released by an amendment of the char-

ter of an insurance association, providing that the stock notes should be reduced
by a credit of certain net profits.^

i. Enlarging Powers and Privileges and Adding New Responsibilities. On
principle any amendment which enlarges the undertaking, so as to entail new
responsibilities or new hazards upon the corporation, will release dissenting

shareholders."

j. Changing Nature of Enterprise. An amendment to the charter of a rail-

way company, adopted without the consent of one who has previously become a.

55. McCully v. Pittsburgh, etc., R. Co., 32 ments increasing the capital stock, and'

Pa. St. 25. changing the route, as such law did not au-
56. Winter v. Muscogee E. Co., 11 Ga. 438; thorize a change in the termini. Youngblood

Champion v. Memphis, etc., R. Co., 35 Miss. v. Georgia Imp. Co., 83 Ga. 797, 10 S. E.

G92 ; Hester v. Memphis, etc., K. Co., 32 Miss. 124 ; Snook v. Georgia Imp. Co., 83 Ga. 61, 9

378; Kenosha, etc., R. Co. v. Marsh, 17 Wis. S. E. 1104; Katama Land Co. v. Jemegan,
13. 126 Mass. 155; Bery v. Marietta, etc., R. Co.,

57. See in illustration of this Buffalo, etc., 26 Ohio St. 673.

E. Co. V. Gifford, 87 N. Y. 294; Buffalo, etc., 63. Oldtown, etc., R. Co. v. Veazie, 39 Me.
' R. Co. V. Clark, 22 Hun (N. Y.) 359. Com- 571.

pare Four Mile Valley R. Co. v. Bailey, 18 63. Hoey v. Henderson, 32 La. Ann. 1069.

Ohio St. 208. Another court has taken a middle ground

58. McCray v. Junction R. Co., 9 Ind. 358

;

by holding that such an amendment will oper-

Charlotte First Nat. Bank v. Charlotte, 85 ate to discharge the existing subscribers, pro
X. C. 433. tanto, from the obligation of payment in ac-

59. See supra, I, K, 2, c. cordance with the terms of their subscrip-

60. Buffalo, etc., R. Co. v. Dudley, 14 N. Y. tions. If therefore the amendment reduces

336 ; Norwich Lock Mfg. Co. v. Hockaday, 89 tne capital one half, and before the passage of

Va. 557, 16 S. E. 877. such an amendment they have paid one half,

61. Where a railroad company obtains au- they will have nothing further to pay. Wood-
thority from the legislature to change one of house v. Commonwealth Ins. Co., 54 Pa. St.

its termini and to increase its capital stock 307.

without the consent of a subscriber to stock 64. Union Locks, etc. v. Towne, 1 N. H.
under the original charter, the latter is re- 44, 8 Am. Dec. 32. As by adding to the pow-
leased from his subscription, although at the ers of a railroad company the power to pur-
time thereof the general law, under which the chase steamboats. Hartford, etc., R. Co. v.

first charter was obtained, authorized amend- Croswell, 5 Hill (N. Y.) 383, 40 Am. Dee.-
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subscriber to its capital stock, which superadds to the original object of the incor-

poration an authority to establish a line of water communication in connection

with the railroad, which will involve large additional expense, which amendment
provides for an increase of the capital stock for that purpose, releases such share-

holder from his subscription, although the amendment is accepted by the board of

directors and also by a majority of the shareholders.*^ The same is true of an

amendment to a life and accident insurance company, changing it to a life, acci-

dent, lire, marine, and inland insurance company.**
k. Changing Terminus or Termini of Railroad Which Corporation Was

Chartered to Build. As already seen,*' there is a conflict of judicial opinion

upon the question whether an amendment of the charter or corporate action

changing tlie terminus or the termini of the railroad which the corporation was.

created to build will have the effect of releasing dissenting subscribers,' but as

this branch of doctrine is special and peculiar to railroad companies it is not con-

sidered at length in this article.**

1. Consolidation With Another Company. The consolidation of the corpora-

tion, to whose shares one has subscribed, with another corporation, is a change of

such a fundamental character as to discharge his contract of subscription, pro-

vided he does not assent thereto, unless at the time of the subscription there is a

statute authorizing it,*' or providing for the purchase of the shares of the dissent-

ing shareholder.™

m. Alterations Material to Particular Subscriber. Qualifying its earlier

holdings, the supreme court of Pennsylvania hold that an alteration departing

from the terms of the contract may operate to discharge a particular subscriber,

on the ground that it is, as to him and his interest, a material variation ; as where
the contract of subseriptiou provided that the railroad should be built on a route

which would bring it within five hundred feet of the subscriber's mill, and this

was varied so as to adopt a route twelve hundred feet distant therefrom.'*

354. Compare Chesapeake, etc., Canal Co. v.

Eobertson, 5 Fed. Cas. No. 2,652, 4 Cranch
C. C. 291.

65. Hartford, etc., R. Co. v. Croswell, 5

Hill (N. y.) 383, 40 Am. Dec. 354. To the
same effect see Troy, etc., E. Co. v. Kerr, 17

Barb. (N. Y.) 581; McCullough v. Moss, 5

Den. (N. Y.) 567; Indiana, etc.. Turnpike
Eoad Co. V. Phillips, 2 Penr. & W. (Pa.)

184.

66. Ashton v. Burbank, 2 Fed. Cas. No.
582, 2 Dill. 435.

6.7. See supra, I, K, 2, b et seq.

68. See, generally, Eailkoabs.
That such changes will release a dissent-

ing subscriber see Witter v. Mississippi, etc.,

E. Co., 20 Ark. 463; Delaware, etc., E. Co.

V. Irick, 23 N. J. L. 321 ; Kenosha, etc., E. Co.

V. Marsh, 17 Wis. 13. That a change of ter-

minus and an enlargement of the project, as

by authorizing the corporation to run a line

of steamers beyond its original terminus, will

have this effect see Marietta, etc., E. Co. v.

Elliott, 10 Ohio St. 57. Or by authorizing it

to increase its capital stock. Snook v. Geor-
gia Imp. Co., 83 Ga. 61, 9 S. E. 1104.
That a change which authorizes the com-

pany to purchase stock in other railroad com-
panies, even though the terminus of the road
as originally chartered is thereby changed,
will not release a dissenting subscriber see

Terre Haute, etc., E. Co. v. Earp, 21 111. 291.

Doctrine that material changes in the loca-

tion or route of a railway will release dis-

senting subscribers.— Champion v. Memphis,
etc., E. Co., 35 Miss. 692; Hester v. Mem-
phis, etc., R. Co., 32 Miss. 378; Buffalo, etc.,

R. Co. V. Pottle, 23 Barb. (N. Y.) 21; Noe-
sen V. Port Washington, 37 Wis. 168. Weak
distinction in this respect between locating
and building it. Nashville, etc., E. Co. v.

Jones, 2 Coldw. (Tenn. ) 574. Doctrine that
subscriber is released by such a change, al-

though he had as one of the directors peti-

tioned the legislature for it, and although he
had held offices in the corporation subse-
quently thereto— untenable decision. Mid-
dlesex Turnpike Corp. v. Swan, 10 Mass. 384,
6 Am. Dec. 139. See also Middlesex Turn-
pike Corp. V. Locke, 8 Mass. 268. That a
material change from the route and termini
named in the contract of subscription is evi-

dence of an abandonment see Caley i;.' Phila-
delphia, etc., E. Co., 80 Pa. St. 363.

What changes of route made by directors
will release a dissenting subscriber.— Nash-
ville, etc., R. Co. V. Jones, 2 Coldw. (Tenn.)
574.

69. Bish V. Johnson, 21 Ind. 299; Hanna
V. Cincinnati, etc., E. Co., 20 Ind. 30; Spar-
row V. Evansville, etc., E. Co., 7 Ind. 369.
Compare Hayworth v. Junction E. Co., 13 Ind.
348.

70. That it makes him a shareholder of the
new company see Eidgway Tp. v. Griswold, 20
Fed. Cas. No. 11,819, 1 MeCrary 151.

71. Moore v. Hanover Junction, etc., R. Co..
94 Pa. St. 324.
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n. Selling Out or Leasing Entire Corporate Property. Selling the entire cor-
porate property to another corporation, or what is in practical efEect the same
thing, leasing it for nine hundred and ninety-nine years, is such a fundamental
change as releases a dissenting subscriber. If this cannot be done with the
authority of the legislature so as to bind a dissenting shareholder, for stronger
reasons it cannot be done without the authority of law.™

0. Changes Involving Material Departure From Governing Statutes. A
principle hereafter explained,'' which makes changes authorized by statutes exist-

ing at the time of the subscription no ground for discharging a dissenting sub-

scriber, works the other way ; so that a material departure from the terms of a
statute existing at the time of a subscription discharges the contract if the sub-

scriber so elects ;
''* and the fact that the legislature possesses the constitutional

power to alter or repeal acts of incorporation at its pleasure does not affect this

principle.''^

2. What Alterations Do Not Release Dissenting Subscribers— a. Only Material.

Fundamental, or Radical Changes. The legislative change in the character of

the enterprise which will thus release a subscriber has been often described as

material, fundamental, or radical;'^ but it is more frequently described by the

use of the word " fundamental." '^ If it vitally and radically affects rights estab-

lished and fixed by charter it cannot be forced upon an unwilling shareholder.''^

b. Immaterial Change in Articles of Ineorporation. The rule stated in the
subdivisions immediately preceding has reference to material changes only ; the

liability of a subscriber is not affected by immaterial changes in the articles of

incorporation."

e. Mere Mechanical Alteration of Subscription Paper. A mere mechanical
alteration of the subscription paper, which does not have the effect of altering

the contract of the subscriber, and which is not so intended, will not of course

release him ; as where printed forms of the contract of subscription, which had
been circulated and signed separately, were cut from the rest of the papers, and
all the written parts were attached to one of these printed forms, which was then

filed in the oflBce of the secretary of state for the purpose of organizing the

corporation.*'

d. Directors Departing From Charter or Failing to Carry Out Its Provisions.

As shareholders have a remedy in equity against their xmfaithful directors, for

•ultra vires conduct injurious to the corporation,^' it follows that the failure of

the directors of a corporation to carry out the purposes of the charter, or the

doing by them of ultra vires acts not warranted by the charter, will not afford

ground for releasing a dissenting shareholder from his contract of subscription.

It has accordingly been held that a corporation cannot be enjoined froin enforcing

a judgment for a stock subscription on the ground of a departure from its charter

in respect of matters not connected with the suit, or on the ground that the work
of building a railroad which the corporation was chartered to build was not pro-

gressing in the manner prescribed in the charter, or that the company contem-

plated a departure froni the route, or a change in the termini designated therein.^

Nor will such shareholders of a corporation, created " to build and maintain a

72. South Georgia, etc., R. Co. v. Ayres, 56 78. Hoey v. Henderson, 32 La. Ann. 1069.

Ga. 230. 79. Union Agricultural, etc., Assoc, v. Neill,

73. See infra, VI, I, 2, k. 31 Iowa 95; Ferguson v. Meredith, 1 Wall.

74. Witter v. Mississippi, etc., R. Co., 20 (U. S.) 25, 17 L. ed. 604.

Ark. 463. 80. Sodus Bay, etc., R. Co. v. Hamlin, 24

75. Kenosha, etc., R. Co. v. Marsh, 17 Wis. Hun (N. Y.) 390. See as to the eflfect upon
13. the liability of a subscriber of altering the

76. Snook v. Georgia Imp. Co., 83 Ga. 61, articles of association note in 19 Am. & Eng.

9 S. E. 1104. Corp. Cas. 258.

77. Nugent v. Putnam County, 19 Wall. 81. See infra, XI, B, 9.

,(U. S.) 241, 22 L. ed. 83. 82. Ex p. Booker, 18 Ark. 338.
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flouring mill," be so relieved because the corporation is expending its money in

building a dam by means of which to obtain power to run its mill.^

e. Cessation of Work Not Amounting: to Abandonment. In the ^ase of a rail-

road company, while a total abandonment of the enterprise will release a eub-

ficriber to the shares of the corporation," yet a mere cessation of work on a road

within a very short distance of the terminus designated in the articles of incor-

poration, where the articles are not changed, and there is no resolution of the

directors' providing for a termination of the road at the point where the work is

stopped, is not such a change as will work a release of the contract of a non-

assenting shareholder.^'

f. What Changes in Route or Location of Railroad Do Not Release Sub-

scribers. Recurring to a former subdivision, and dealing briefly witli a subject

not directly within the scope of this article, it may be said that a slight change
or deflection adopted by a railroad company from the route of its railroad as first

selected does not ^absolve a subscriber to its shares who had not designated the

route which he desired to be selected,^* as where the road is made to pass throug.h

a countj'^ not named in the original articles of incorporation.^

g. Extending Time For Completing Corporate Enterprise. Additional hold-

ings are found which support the proposition already stated,^ tliat an extension

by the legislature of the time allowed by the corporation to the railroad company
in which to build its road will not release the subscribers to its stock,^' although
the obligation to construct it within the time first limited may have been, on the

part of the subscriber, an essential inducement to the making of the contract.*'

h. Enlarging Corporate Powers and Privileges and Adding New Responsibili-

ties. This eflfect cannot be ascribed to an amendment of a charter or act of

incorporation which merely enlarges the powers or privileges ^^ of the corpora-

tion, without materially changing its original purposes,*^ or authorizing a material

departure from original design,'' as by conferring upon it the power of declaring

forfeitures of its stock.'*

83. Ginrich v. Patrons' Mill Co., 21 Kan. augmented did not exonerate dissenting sub-

61. Bcribers was badly held in Fry «?. Lexington,
84. See supra, VI, I, 1, e. etc., R. Co., 2 Meto. (Ky.) 314.

85. Buffalo, etc., E. Co. v. Clark, 22 Hun 88. See SMpro, I, K, 2, c.

(N. Y.) 359. 89. Jacks v. Helena, 41 Ark. 213.

86. Greenville, etc., R. Co. v. Coleman, 5 90. Henderson v. San Antonio, etc., R. Co.,

Rich. (S. C.) 118. See White Hall, etc., R. 17 Tex. 560, 67 Am. Dec. 675.

Co. V. Myers, 16 Abb. Pr. N. S. (N. Y.) 34. 91. Poughkeepsie, etc.. Plank Road Co. 17.

87. Armstrong v. Karshner, 47 Ohio St. GriflSn, 21 Barb. (N. Y.) 454.

276, 24 N. E. 897 ; Jewett v. Valley R. Co., 92. Peoria, etc., R. Co. v. Preston, 35 Iowa
34 Ohio St. 601. Compare Buffalo, etc., R. 115.

Co. V. Pottle, 23 Barb. (N. Y.) 21, where the 93. Pacific R. Co. v. Hughes, 22 Mo. 291, 64
Toad abandoned two counties through which Am. Deo. 265.

it was to have been constructed, and it was 94. Peoria, etc., R. Co. v. Elting, 17 111.

held that the subscriber was released. 429.

This subject may be further pursued by an Other illustrations.— One court has as-

examination of the following cases: Wilson serted the doctrine that an enlargement by
V. Wills Valley R. Co., 33 Ga. 466; Banet v. the legislature of the powers originally

Alton, etc., R. Co., 13 111. 504 ; Caley v. Phila- granted to a corporation, although such en-

delphia, etc., R. Co., 80 Pa. St. 363; Pitts- largement may embark the corporation in

burgh, etc., R. Co. v. Biggar, 34 Pa. St. 455; more expensive schemes which will require a

Pittsburg, etc., R. Co. v. Woodron, 3 Phila. greater capital, does not have the effect of

(Pa.) 271, 15 Leg. Int. (Pa.) 357. That the discharging one who had subscribed to its

directors have power to change the location capital stock before such enlargement. Such
in violation of a contract of subscription a grant of additional privileges to a corpora-

without releasing the subscriber was badly tion did not impair the obligation of pre-

decided in Ellison v. Mobile, etc., R. Co., 36 vious contracts of subscription, within the

Miss. 572. That a change of route which meaning of the constitutional inhibition

placed the road upon a cheaper basis and against the passage of laws impairing the

procured a large additional subscription to its obligation of contracts. That inhibition, the

stock furnished a reasonable probability that court reasoned, has reference to direct, and

its business and profits would be considerably not to merely consequential invasions of con-
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i. Changing Corporate Name. Changing the name of the corporation, as
already seen,'^ is not such a material alteration as releases dissenting subscribers.'*
Where the name of the corporation was given in the preliminary subscriptioa
paper, but when the company was organized the words " Saint Louis " were=
added to the name, it was held that this was no defense to an action on the=

subscription.^

J. Changes Affecting Payment of Share Subscriptions. It has been held that
a subscriber to the capital stock of a railroad company, who agrees to be subject
to the rules and regulations which may from time to time be adopted by the-

directors, cannot avoid payment because the charter has been amended, reducing-
the number of days of notice to be given, if the amendment of the charter has
been accepted.'^

k. Changes Authorized by Existing Statutes. From what has already beea
said,"' if the change which the subscriber sets up as releasing him from the obli-

gation of his subscription is authorized by a statute existing at the time of the=

subscription, which may fairly be deemed to enter into the contract, to affect it

and to form a part of it, it will not be deemed such a change as discharges his-

contract. He is deemed to have contracted with a view to the possibility of such
a change being made by the will of the majority, and to have impliedly assented

to it in advance.' If therefore a statute in force at the time a subscription to the=

capital stock of a railroad company is made authorizes an extension of the line of
the road,^ the sale of the whole or a part of its road,^ or a consolidation with another
company,* tlie exercise of this power will not affect the subscription.^

1. Other Changes in Corporate Character and Purposes Which Do Not Release
Dissenting Subscribers. A subscriber to the capital stock of a corporation is not
released by reason of a legislative amendment of the charter making radical and
material changes, never accepted or acted upon by the company, and which by
its own terms becomes inoperative ; ° nor because the corporation was organized

under a somewhat different name from that used in the preliminary contract

of subscription, where there was no material departure in its charter from its.

character and purposes as there described;' nor because of a sale, legally author-

ized, of all tlie property and franchises of the corporation to another company;*
nor, where the rights of creditors have intervened, because the corporation, after

its organization, entered upon illegal projects not called for by its articles of

incorporation ;
' nor by reason of mere oral agreements among the promoters that

tracts. Gray v. Monongahela Nav. Co., 2 98. Illinois River R. Co. v. Beers, 27 111.

Watts & S. (Pa.) 156, 37 Am. Dec. 500. See 185. See also Burlington, etc., R. Co. «.

also Pittsburgh, etc., R. Co. v. Biggar, 34 Pa. White, 5 Iowa 409.

St. 455 ; Everhart v. West Chester, etc., R. Other changes in the internal arrangements
Co., 28 Pa. St. 339; Pittsburg, etc., R. Co. v. of a corporation which do not release dis-

Woodrow, 3 Phila. (Pa.) 271, 15 Leg. Int. senting subscribers.— For a catalogue of such.

(Pa.) 357. As for example an amendment au- changes see Everhart v. West Chester, etc.,

thorizing a railroad corporation to extend its R. Co., 28 Pa. St. 339.

road (Rice r. Rock Island, etc., R. Co., 21 99. See swpra, I, K, 3, a.

111. 93 ; Buffalo, etc., R. Co. v. Dudley, 14 1. Mowrey v. Indianapolis, etc., R. Co., \7
N. Y. 336 ; Cross v. Peach Bottom R. Co., 90 Fed. Cas. No. -9,891, 4 Biss. 78.

Pa. St. 392) or to build a branch road 2. Jewett v. Valley R. Co., 34 Ohio St. 601.

(Hawkins v. Mississippi, etc., R. Co., 35 Miss. 3. Armstrong v. Karshner, 47 Ohio St. 276,.

688; Greenville, etc., R. Co. v. Coleman, 5 24 N. E. 897.

Rich. (S. C.) 118. Contra, Stevens v. Rut- 4. See swpra, II, C, 1, c.

land, etc., R. Co., 29 Vt. 545) ; or empower- 5. Nugent v. Putnam County, 19 WalL
ing a slack-water company to extend its dams ( U. S. ) 241, 22 L. ed. 83.

and to incur additional expense (Gray v. 6. Chattanooga, etc., R. Co. n. Warthen,.

Monongahela Nav. Co., 2 Watts & S. (Pa.) 98 Ga. 599, 25 S. E. 988.

156, 37 Am. Dec. 500). 7. Joseph v. Davis, (Ala. 1892) 10 So.

95. See supra, I, K, 2, c. 830.

96. Racine County Bank v. Avers, 12 Wis. 8. Chattanooga, etc., R. Co. v. Warthen,
512. " 98 Ga. 599, 25 S. E. 988.

97. Haskell v. Worthington, 94 Mo. 560, 7 9. U. S. Vinegar Co. v. Foehrenbach, 148-

S. W. 481. N. Y. 58, 42 N. B. 403.
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the corporation should be organized for another and different purpose from that

named in the articles of incorporation.^"

8. Burden on Subscriber to Show That Change Was Made Without His Consent.

Of course the subscriber who seeks to avoid the payment of his subscription on
the ground of a material change in the character or purposes of the corporation

from that designated in the charter must show that the alteration was made with-

out his concurrence or consent." One .court has, however, held that, where the
alteration of the subscription paper is proved by the subscription, in tin action for
calls, the corporation must then prove that the alteration was made with his

knowledge or consent ; otherwise it cannot recover.^''

J. Conditional Subscriptions For Shares— l. Validity of CoNDrrioNAL Sub-
scriptions— a. Conditions in Preliminary Subscription Papers. If, according to

the tendency of modern American cases, preliminary subscription papers made
prior to signing the articles of association or other document of incorporation are
merely tentative and not enforceable as contracts, then it is quite immaterial upon
what conditions such preliminary subscriptions may be made. Where the judicial

theory is that such preliminary subscriptions mean something and are enforceable
as contracts, the rule which applies to regular share subscriptions, which holds
conditions annexed thereto to be nullities, which discharges such conditions and
enforces the contract in disregard of them, does not apply ; but any legal condi-

tion may be annexed thereto, so that until the condition is performed the engage-
ment is not binding upon the subscriber.^?' It therefore seems to be the sound
doctrine that a provisional subscription made with a view to the organization of a
corporation may be qualified by any lawful condition which the subscriber chooses
to annex thereto.'^ But the doctrine is necessarily limited to conditions which
may be lawful, and excludes conditions which are, or may become, repugnant to tlie

contract, such as a condition in a subscription to the shares of a railway company,
undertaking to settle in advance the length of time the corporation shall remain
in control of its road and the manner in which its business shall be conducted.''^

b. Conditions Prescribed by Charter or Governing Statute Read Themselves
Into Contract. Conditions prescribed by the legislature must be noticed by the

subscribers ; they are conclusively presumed to contract with reference to such
conditions ; and such conditions read themselves into the contract of subscription.

When therefore a condition is imposed by charter or statute, and a time is fixed

for its fulfilment, it must be fulfilled within that time or the subscriber is dis-

charged." Of this character was a provision in the cliarter of a railroad company
requiring a certain amount of stock per mile to be subscribed before the company-

should go into operation."

e. Doctrine That Conditions in Preliminary Subscriptions Are Void. As the

charter or statute fixes the terms upon wliich alone shares can be issued, it must

10. Globe Sewer Pipe Co. v. Otis, 22 N. Y. 17. Swartwout v. Michigan Air Line R. Co.,

Suppl. 411, 51 N. Y. St. 917. Compare U. S. 24 Mich. 389. But see Wood- v. Coosa, etc..

Vinegar Co. v. Schlegel, 67 Hun (N. Y.) 356, R. Co., 32 Ga. 273; Mitchell v. Rome R. Co.,

22 N. Y. Suppl. 407, 51 N. Y. St. 453 [af- 17 Ga. 574. But -where the charter of a rail-

firmed in 143 N. Y. 537, 38 N. E. 729, 62 road company provided that the construction
N. Y. St. 826]. of the railway should not be begun until three

11. North Carolina R. Co. v. Leach, 49 fourths of the estimated cost were subscribed
N. C. 340. for by responsible persons, it was held that

12. Southern Pennsylvania Iron, etc., Co. v. the corporation would not be obliged to show-
Stevens, 87 Pa. St. 190. And see Ireland v. a compliance with this provision in order to
Palestine, etc.. Turnpike Co., 19 Ohio St. 369. maintain an action against a subscriber for

13. Fairview R. Co. v. Spillman, 23 Oreg. an assessment upon the stock. Penobscot R.
587, 32 Pac. 688. Co. v. White, 41 Me. 512, 66 Am. Dec. 257,

14. Fairview R. Co. v. Spillman, 23 Oreg. holding, where the terms of the subscription
587, 32 Pac. 688. required that seventy-five per cent of the esti-

15. Russell V. Alabama Midland R. Co., mated cost of any section of the railroad
94 Ga. 510, 20 S. E. 350. should be subscribed for by responsible per-

16. Union Hotel Co. v. Hersee, 15 Hum sons before commencing its construction, that
(N. Y.) 371. if the subscription was obtained in good faith
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follow as a general rule that conditions in preliminary subscriptions are void as

against public policy, because attempting to vary what is prescribed by the law
of the corporation ;

'* and, as just stated, where the law disregards the preliminary
subscriptions and treats them as being merely tentative, then any condition in
such a subscription is void, because the chief proposition embodied therein is void.

In Pennsylvania the distinction has been taken that subscriptions made before the
corporation is organized must be unconditional, while those made afterward may
be conditional.''/ The validity of such subscriptions has been denied on the further
ground that the contract, in order to be binding, must be concurrent and obliga-

tory on each at the same time.^ This view has, however, been rejected by some
of the courts,^' and the view adopted in its stead that conditional subscriptions

may be received by a corporation when not forbidden by its charter or governing
statute, and that on the performance of the conditions they become absolute.^

d. Whether Whole Contract Void or Condition Merely— (i) Where Condition
Is LAWFUL Tbere Is No Contract Unless It Is Performed or Waived.
A man cannot be forced into a contract which he does not choose to enter into.

If therefore a man subscribes for shares in a corporation upon a condition which
is lawful, and which consequently may be performed, unless that condition is per-

formed, or its performance is waived by him, he cannot be held to make good his

subscription.^

(ii) Rule Where Condition Is Illegal and Hence Cannot Be Per-
formed— (a) Doctrine That Contract Is Void. There is more diflSculty in deal-

ing with the question where the condition is illegal, but in such case the subscriber

may cogently argue that as men do not always know the law, and that although,

he attached to his subscription a condition which the law does not sanction, yet,

as he intended to enter into the contract upon those terms and none other, if the

condition cannot be performed his whole contract is void ; and some courts

appear to have taken this view.^

(b) Doctrine That IlUgal Condition Will Be Discha/rged ami Subscriber

Held to Lawful Part of Contract. Other courts, refusing to carry out the

intent of the subscriber, proceed on the doctrine that the illegal condition will be
discharged because incapable of performance, and that so much of the contract

as is valid will be enforced ; ^ in other words that the law will discharge the con-

assessments would be valid, although some of etc., E. Co., 15 B. Mon. 218, 61 Am. Dec
the subscriptions to make up that amount 181.

should turn out to be worthless. Maryland.— Taggart v. Western Maryland
18. Williams v. Evans, 87 Ala. 725, 6 So. E. Co., 24 Md. 563, 89 Am. Dec. 760.

702, 6 L. E. A. 218; Eoberts v. Mobile, etc., Oregon.— Coyote Gold, etc., Min. Co. V.

E. Co., 32 Miss. 373 ; Ft. Edward, etc.. Plank Euble, 8 Oreg. 284.

Eoad Co. V. Payne, 15 N. Y. 583; Burrows v. 22. Franklin College v. Hurlburt, 28 Ind.

Smith, 10 N. Y. 550; Macedon, etc., Plank 344; Topeka Bridge Co. v. Cummings, 3 Kan.
Eoad Co. V. Snediker, 18 Barb. (N. Y.) 317; 55; Ashtabula, etc., E. Co. v. Smith, 15 Ohio
Macedon, etc.. Plank Eoad Co. v. Lapham, 18 St. 328; Chamberlain v. Painesville, etc., E.
Barb. (N. Y.) 312; Butternuts, etc.. Turn- Co., 15 Ohio St. 225. Compare Pittsburgh,

pike Co. V. North, 1 Hill (N. Y.) 518. etc., E. Co. v. Plummer, 37 Pa. St. 413.

19. Caley v. Philadelphia, etc., E. Co., 80 23. See infra, VI, J, 2, a.

Pa. St. 363; Pittsburgh, etc., E. Co. v. Stew- 24. Ft. Edward, etc.. Plank Eoad Co. v.

art, 41 Pa. St. 54. Payne, 15 N. Y. 583; Macedon, etc., Plank
20. Macedon, etc., Plank Eoad Co. v. Eoad Co. v. Snediker, 18 Barb. (N. Y.) 317;

Snediker, 18 Barb. (N. Y.) 317. See to the Macedon, etc.. Plank Eoad Co. v. Lapham, 18

principle Utica, etc., E. Co. v. Brinckerhofif, Barb. (N. Y.) 312; Butternuts, etc., Turn-
21 Wend. (N. Y.) 139, 34 Am. Dec. 220. pike Co. v. North, 1 Hill (N. Y.) 518.

21. Arkansas.— Jacks v. Helena, 41 Ark. 25. Boyd v. Peach Bottom R. Co., 90 Pa.
213. St. 169. That the subscription will be treated

Indiana.— Branham v. Eecord, 42 Ind. 181

;

as an absolute one and the condition dis-

Keller v. Johnson, 11 Ind. 337, 71 Am. Dec. charged as a fraud on the commonwealth see
355 ; New Albany, etc., E. Co. v. McCormick, Caley v. Philadelphia, etc., E. Co., 80 Pa. St.
10 Ind. 499, 71 Am. Dec. 337. 363; Bedford R. Co. v. Bowser, 48 Pa. St. 29;
Kentucky.— Henderson, etc., R. Co. v. Lea- Bavington v. Pittsburgh, etc., R. Co., 34 Pa.

veil, 16 B. Mon. 358; McMillan v. Maysville, St. 358.

[VI. J. 1. e]
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dition and enforce the subscription as an unconditional one, thus driving the

subscriber into a contract which he never made.^"

(in) Rule Wsers Condition Is Fsaud on the Law. "Where the condition

annexed to tlie subscription is tainted with moral turpitude— where, from its

very nature it is a fraud on the rights of other subscribers or upon the public—
in other words, where it is such a subscription as has been termed a fraud on the

law, the law will for sound reasons discharge the illegal condition and hold the

subscriber to his agreement as though no such condition had been annexed to \t?l

This is well illustrated by the case of a subscription to which was annexed a con-

dition that the subscriber was to receive back from the corporation its bonds
secured by a mortgage upon its property, thus throwing the whole risk upon the

public,^ and by a condition in another subscription that the shares should be
issued as fully paid stock after forty per cent only had been paid, in which case,

notwithstanding the recitals of the share certific9,tes, the subscriber was held liable

for the additional sixty per cent.^^

(iv) Parol Conditions Void and Written Sujbsgriftion Enforced.
Anotheir principle is that parol conditions, varying the terms of the written sub-

scription and not involving a fraud on the subscriber, are void, and the subscrip-

tion stands as made,^sucli for instance as the condition that the payment should

be made in land instead of money ;
^' that the subscriber is not to pay for the

stock, but that his subscription is to be canceled ;
^ that it is not to become oblig-

atory unless the railroad intended to be built by the corporation is located on a.

certain route ^ or completed to a certain point ;
** or fixing time for payment vari-

26. Pittsburgh, etc., K. Co. v. Biggar, 34
Pa. St. 455, a railroad company, on the ground
that the road should be located on a special

road.
27. Bavington v. Pittsburgh, etc., R. Co.,

34 Pa. St. 358. See the very clear observa-
tions of Strong, J., in Putnam v. New Albany,
etc., E. Co., 16 Wall. (U. S.) 390, 21 L. ed.

361, where, however, the principle was held
inapplicable to the case in judgment, showing
why subscriptions which are illegal in the

sense of being a fraud on the law, and upon
other shareholders, ought to be discharged
and the subscriber held to his subscription as
though it had been absolute and uncondi-
tional.

28. Morrow v. Nashville Iron, etc., Co.,

87 Tenn. 262, 10 S. W. 495, 10 Am. St. Eep.
658, 3 L. R. A. 37.

29. Great Western Tel. Co. v. Gray, 122
ni. 630, 14 N. E. 214.

30. Alabama.— Smith r. Tallassee Branch
Cent. Plank Road Co., 30 Ala. 650.

Arkansas.— Mississippi, etc., R. Co. v.

Cross, 20 Ark. 443.
Illinois.—Dill v. Wabash Valley R. Co., 21

111. 91 ; Great Western Tel. Co. v. Haight, 49
111. App. 633 (holding that a "stool pigeon"
subscriber cannot withdraw his subscription
under a secret agreement with the agent of

the corporation, since such an act would be a
fraud upon the bona fide subscribers).

Indiana.— Carlisle v. Evansville, etc., R.
Co., 13 Ind. 477 ; Eakright v. Logansport, etc.,

R. Co., 13 Ind. 404; Evansville, etc., R. Co. v.

Posey, 12 Ind. 363; New Albany, etc., R.Co.
V. Fields, 10 Ind. 187; Clem v. Newcastle,
jetc, R. Co., 9 Ind. 488, 68 Am. Deo. 653.

Kamsas.— Topeka Mfg. Co. v. Hale, 39 Kan.
23, 17 Pac. 601.

Kentucky.—Bullock v. Falmouth, etc.. Turn-
pike Road Co., 85 Ky. 184, 3 S. W. 129, 8 Ky.
L. Rep. 835.

Maine.— Kennebec, etc., R. Co. v. Waters,.
34 Me. 369.

Maryland.— Scarlett v. Baltimore City
Academy of Music, 46 Md. 132.

Minnesota.— Minneapolis Threshing Mach.
Co. V. Davis, 40 Minn. 110, 41 N. W. 1026, 12-

Am. St. Rep. 701, 3 L. R. A. 796.

Mississippi.— Thigpen v. Mississippi Cent.

R. Co., 32 Miss. 347.

New Hampshire.— Piscataqua Ferry Co. v.

Jones, 39 N. H. 491.

North Carolina.— North Carolina R. Co. V-

Leach, 49 N. C. 340.

Pennsylvania.— Jeannette Bottle Works v..

Schall, 13 Pa. Super. Ct. 96, parol conditions

no defense against liability as shareholder
without showing that all other subscribers-

assented or that all subscriptions were sub-

ject to the same parol condition.

Tennessee.— Cunningham v. Edgefield, etc.,

R. Co., 2 Head 22.

Vermont.— Connecticut, etc.. Rivers R. Co.

V. Bailey, 24 Vt. 465, 58 Am. Dec. 181 ; Blod-

gett V. Morrill, 20 Vt. 509.

31. Baile v. Calvert College Educational

Soc, 47 Md. 117.

32. Robinson v. Pittsburgh, etc., R. Co.,

32 Pa. St. 334, 72 Am. Dec. 792; Greenville,

etc., E. Co. V. Coleman, 5 Rich. (S. C.) 118.

33. Rives v. Montgomery South Plank-
Road Co., 30 Ala. 92; North Carolina R. Co.
V. Leach, 49 N. C. 340; Callanan v. Judd, 23
Wis. 343.

34. Madison, etc., Plank Road Co. v. Ste-
vens, 6 Ind. 379. In such a case it was said:
" The subscribers might have annexed a con-

dition to the terms of their subscriptions, if

[VI, J. 1. d. (IV)]
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ant from that fixed by the charter.'^ Nor is it a defense to an action for calls

that the subscription was procured on the faith of another person taking stock in

the company, unless such subscription was fraudulently procured, and the sub-

scriber has not failed promptly to repudiate the fraud upon discovery of it.^*

The foregoing rule is founded on the principle which forbids the admission of

parol evidence to vary or contradict written contracts.'' It rests on the stronger
ground that such conditions are in the nature of secret agreements with par-

ticular subscribers which are a fraud upon other subscribers and sometimes upon
the public.^

(v) SscsBTAgreementsANNEXwa Conditions to Svbscbiption— {a) Void
as Bet/ween Corporation and Subscriber. Upon this ground all secret agree-

ments made with particular subscribers at the time of their subscription are dis-

charged by the law, and in an action to enforce the contract of subscription evi-

dence of such agreements is not admissible.*'

(b) May Be Enforced Against Promoters. But where the promoters enter

into a secret agreement with a person to induce him to subscribe, it may be valid

and enforceable as against them, although invalid as against the corporation.^

(vi) Promises by Agents op Corporation Annexing Unlawful Con-
ditions Void. Where such promises are made by agents of the corporation
appointed to solicit stock subscriptions, and are contrary to the charter or gov-
erning statute, the courts have also held them void for want of power in such
agents to make them.*^

(vii) Parol Conditions or Agreements Among Subscribers Rejected
AS Void and Subscription Treated as Absolute. Neither is parol evidence of

agreements with previous subscribers to the capital stock, made at or before their

signing, and inconsistent with the written terms of their subscriptions, admissible

in an action for assessments.^

they had thought proper to do so, and it

would then have been with the commissioners
to determine whether such conditional sub-

scriptions of stock would be received; but
not having done so, they cannot, according to

the well established doctrine on the subject,

allege or prove that the contract was different

from that which is evidenced by the writing,

unless they can establish fraud or mistake in

its execution." Wight v. Shelby K. Co., 16
B. Mon. (Ky.) 4, 6, 63 Am. Dec. 522. A rail-

road company cannot be enjoined from col-

lecting instalments on subscriptions for stock,

because the money may be expended in ex-

tending the road beyond the county in which
the shareholders reside, unless the contract of

subscription expressly stipulated that the
money should be expended in such county.

Dill V. Wabash Valley R. Co., 21 111. 91.

35. Thigpen v. Mississippi Cent. E. Co.,

32 Miss. 347.
36. Cunningham v. Edgefield, etc., R. Co.,

2 Head (Tenn.) 22.

37. Scarlett v. Baltimore City Academy of

Music, 46 Md. 132; Marshall Foundry Co. v.

Killian, 99 N. C. 501, 6 S. t,. 680, 6 Am. St.

Rep. 539; North Carolina R. Co. v. Leach, 49
N. C. 340; State Bank v. Littlejohn, 18 N. C.

563 ; Cunningham v. Edgefield, etc., E. Co., 2
Head (Tenn.) 22. See article upon this sub-
ject by Hon. J. 0. Pierce in 28 Am. L. Reg.
N. S. 306.

38. Foy V. Blackstone, 31 111. 538, 83 Am.
Dec. 246; Downie r. White, 12 Wis. 176, 78
Am. Dec. 731. Thus if the promoter of a cor-

[VI, J. 1. d, (IV)]

poration makes a secret agreement with a sub-

scriber to purchase the stock subscribed, this

is a fraud on other subscribers ignorant 'of

it and the courts will not enforce it. Meyer
V. Blair, 19 Abb. N. Cas. (N. Y.) 214.

39. Minneapolis Threshing-Mach. Co. v-

Davis, 40 Minn. 110, 41 N. W. 1026, 12 Am.
St. Rep. 701, 3 L. R. A. 796; Phcenix Ware-
housing Co. V. Badger, 6 Hun (N. Y.) 293.

An agreement by a corporation to return
the amount subscribed for its stock in four

semiannual dividends of twenty-five per cent

is within the constitutional inhibition against
a fictitious subscription to the capital stock

of a corporation. Smith v. Alabama Fruit-

Growing, etc., Assoc, (Ala. 1899) 26 So. 232.

40. See for illustration Morgan v. Stru-

thers, 131 U. S. 246, 9 S. Ct. 726, 33 L. ed.

132. To the same effect see Meyer v. Blair,

109 N. Y. 600, 17 N. E. 228, 16 N. Y. St. 380,

4 Am. St. Rep. 500.

41. Thigpen v. Mississippi Cent. R. Co.,

32 Miss. 347.

Exception where parol representations or

agreements operate as fraud upon subscriber.— An exception to this principle is that parol
representations and agreements, made to in-

duce a person to subscribe, may operate as a
fraud upon him, so as to enable him to avoid
his subscription, on principles discussed in a
future subdivision. Scarlett v. Baltimore
City Academy of Music, 46 Md. 132.

42. La Grange, etc., Plank Road Co. v.

Mays, 29 Mo. 64 ; White Hall, etc., R. Co. v.

Myers, 16 Abb. Pr. N. S. (N. Y.) 34.
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(viii) Subscriptions For Collathsal Purposes Treated as Valid and
Subscriber Held Unconditionally. Subscriptions, made upon an agreement
that they shall stand as subscriptions for collateral purposes merely, such as a sub-

scription to make up a deficiency necessary to be filled up in order to the procur-

ing of the charter,^ or subscriptions made at the request of an agent of the cor-

poration to induce others to subscribe,^ but made on a promise that the subscriber

Tvill afterward be released,*^ are treated as absolute and binding subscriptions,

and the unlawful agreement made between the corporation and the subscriber

that he shall not be held bound thereby is discharged.

(ix) Contemporaneous Parol Declarations of Officers of Corpora-
tion Inadmissible to Vary Contract of Subscription. Upon like grounds
parol declarations of officers of a company, made on public occasions, if admissible

at all to invalidate a stock subscription, cannot avail a subscriber who does not
show that such declarations amounted to fraud on the part of the company,
inducing error on his part when he subscribed.*'

(x) Collateral Agreements Between Subscriber and Third Persons
YoiD. For stronger reasons, collateral agreements with third persons, whereby
the subscriber is induced to become such, as an agreement to take his shares off

his hands, will not afford ground of releasing him from his liability as a share-

holder,*' although evidence of such agreement may be admissible in an action for

assessments for the purpose of showing fraud.**

(xi) Impossible Conditions. Impossible conditions in a share subscription,

such as a condition providing for a forfeiture of the shares upon giving notice of

an intention to forfeit them at or before a date which is prior to the date of the

subscription, will be discharged and the rest of the subscription will be held

binding.*'

(xii) Conditions as to Assessability of Shares. As hereafter more fully

shown when treating of the liability of shareholders, conditions as to the assess-

ability of shares, for example, that the subscriptions shall be payable upon the

call of the company, may be varied in case of the insolvency of the company, in

which case a court of equity may step in and enforce the contract of subscription,

although no call has been made.™
(xni) Stipulations For Payment of Interest on Stock Subscriptions.

A stipulation for the payment of interest on the amount paid in on a subscription

For reasons in support of this rule consult v. McKean, 12 La. Ann. 638. Compare Missis-

Marshall Foundry Co. v. Killian, 99 N. 0. 501, sippi, etc., R. Co. v. Cross, 20 Ark. 443; Cun-
6 S. E. 680, 6 Am. St. Rep. 539 ; Connecticut, ningham v. Edgefield, etc., R. Co., 2 Head
etc.. Rivers R. Co. v. Bailey, 24 Vt. 465, 58 (Tenn.) 22.

Am. Dec. 181. Especially where it is not shown that such

43. Mangles v. Grand Collier Dock Co., 10 declarations influenced the subscriber in mak-
Sim. 519, 16 Eng. Ch. 519. And see Preston ing his subscription is this true. Smith i'.

V. Grank Collier Dock Co., 2 R. & Can. Oas. Tallassee Branch Cent. Plank Road Co., 30

-335. Ala. 650.

44. Comiecticut.—^Litchfield Bank v. Church, 47. Stutz v. Handley, 41 Fed. 531.

29 Conn. 137. 48. Danbury, etc., R. Co. v. Wilson, 22

Missouri.— Pickering v. Templeton, 2 Mo. Conn. 435.

App. 424. 49. Racine County Bank v. Ayers, 12 Wis.

New Hampshire.— White Mountains R. Co. 512.

V. Eastman, 34 N. H. 124. Subscription contingent upon happening of

Vermont.— Blodgett v. Morrill, 20 Vt. event which never occurred.—A subscription

509. to corporate stock which is not to become pay-

Wisconsin.— Downie V. White, 12 Wis. 176, able until the happening of an event which
78 Am. Dee. 731. never occurred is not within a statute provid-

England.— In re General Provident Assur. ing that the court shall compel each share-

Co., L. R. 9 Eq. 74 ; Matter of St. Marylebone holder to pay the amount " due and remaining
Banking Co., 3 De G. & Sm. 21. unpaid on the shares of stock held by him,"

45. White Mountains R. Co. v. Eastman, and the event having never happened the sub-
-34 N. H. 124. sc'ription is not binding. Gilman v. Gross, 97

46. Martin v. Pensacola, etc., R. Co., 8 Fla. Wis. 224, 72 K. W. 885.

370, 73 Am. Dec. 713; Vicksburg, etc., R. Co. 50. Curry v. Woodward, 53 Ala. 371. It

[VI. J, 1, d, (XIII)]
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to the shares of a railway company, until the declaration of a dividend, does not
invalidate the subscription."

(xiv) Yalwity of Conditions as Affected by Statute of Frauds.
"Where the attempt is made to avoid the contract of subscription under the statute

of frauds, on the ground that it is based upon a condition not to be performed
"within one year, the principle will apply which takes the case out of the statute

where the contract is capable of being performed within one year ; nor will the

subscriber be allowed to set up this defense where the condition has been per-

formed, although not within one year.^^

(xv) Conditional Subsqblption Bistinouissed Fsom Conditional Sale.
It seems that a distinction may be taken between a conditional subscription to

shares and a conditional sale of its shares by a corporation in esse ; so that if the

condition is that the corporation shall at the option of the purchaser take the

shares back, but no time is fixed within which this option must be exercised,

a great delay in exercising it will forfeit the privilege.^ An agreement for the

purchase from a corporation of shares of its capital stock, providing that at the

end of a certain time the purchaser may at his option return the shares and
receive back the purchase-pVice, constitutes a conditional sale, with the option of
the purchaser to revoke or to rescind, and is not ultra vires, but is enforceable

between the original parties thereto, the rights of creditors not being involved.'*

(xvi) Allotment of Ssabes on Condition to Be Peefobmed by Sub-
SCBIBEB. It seems that under English law a company may ofEer specified shares

to a person on the terms that no title shall pass until a condition provided for in

the contract shall have been fulfilled, and that after the allotment and registration

of such shares the company may decline to treat the allottee as a shareholder if he.

has neglected to comply with the condition .''

(xvn) Subscriptions Delivered in Escrow. A subscription delivered to>

the soliciting agent of a company, in escrow, with directions not to deliver it to-

the company until the subscriber has had an opportunity to make further investi-

gations into its character, and xmtil a direction for its delivery shall be given, does

not constitute an irrevocable contract of subscription where, after making the

investigations, he directs the cancellation of the subscription, and is not there-

after for twenty years treated or recognized as a shareholder.'^

(xviii) Conditional Subscription Revoked by Unreasonable Delay
IN Performance of Condition. Where a share subscription is made on a valid

condition, but no date is fixed within which the condition may be performed by
the company, then it cannot be revoked unless there has been unreasonable delay

in performing the condition ; ''' but if there has been such an unreasonable delay-

then it can be.'*

e. Condition That Subscription Shall Not Be Enforceable Until Full Amount
Intended to Be Raised Shall Have Been Subscribed— (i) In General. This

condition is valid and enforceable because such is the implication of the law,

where the condition is not expressed in the contract of subscription.'' It is a

was so held where the contract of subscrip- 54. Vent v. Duluth Coffee, etc., Co., 64
tion and the stock certificate expressed the Minn. 307, 67 N. W. 70.

condition that a balance of eighty per cent 55. Spitzel v. Chinese Corp., 6 Manson 355,

unpaid on the stock was to be paid on the 80 L. T. Eep. N. S. 347.

call of the directors, when ordered by a vote 56. Great Western Tel. Co. v. Loewenthal,,

of a majority of the shareholders themselves. 154 111. 261, 40 N. E. 318.

Upton V. Hansbrough, 28 Fed. Cas. No. 16,801, 57. Cravens v. Eagle Cotton Mills Co., 120

3 Biss. 417. Ind. 6, 21 N. E. 981, 16 Am. St. Rep. 298.

51. Racine County Bank v. Ayers, 12 Wis. 58. Carter, etc., Co. v. Hazzard, 65 Minn.
512. Similarly see Rutland, etc., E. Co. v. 432, 68 N. W. 74.

Thrall, 35 Vt. 536. 59. Cabot, etc.. Bridge v. Chapin, 6 Cush.
58. Straughan v. Indianapolis, etc., E. Co., (Mass.) 50. Compare Franklin F. Ins. Co.

38 Ind. 185. v. Hart, 31 Md. 59; Crocker v. Crane, 21
53. New Haven Trust Co. v. Gaffney, 73 Wend. (N. Y.) 211, 34 Am. Dec. 228; John-

Conn. 480, 47 Atl. 760. son v. Schar, 9 S. D. 536, 70 N. W. 838.

[VI, J, 1, d. (XIII)]
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condition precedent which must be performed before an action upon the subscrip-

tion can be maintained.*"

(ii) Waiver of Condition. Subscribers may waive this condition and may
estop themselves by their conduct from setting up the invalidity of the incorpora-

tion by reason of the prescribed amount of capital stock not having been taken,

as where they attend meetings of the company, cooperate in the votes for the

expenditure of money, for the purchase of property, for the making of contracts,

and for other acts which could properly be done only upon the assumption that

the subscribers intended to proceed with the stock partially paid in.*'

f. What Subscriptions Have Been Held Valid and Enforceable. A subscrip-

tion to a fund to be donated to a railroad company— not being a subscription to

its stock— provided it will build a bridge at a certain point.*'

g. What Amounts to Acceptance by Corporation of Subscription Upon Con-

dition. Unless the corporation proposes, by a prospectus, by the form of con-

tract which it tenders to the subscribers, or otherwise, that the subscription shall

That a person who was afterward elected

president "verbally guaranteed the subscrip-

tion to be $50,000," the amount expressed in
the condition, does not satisfy the condition,

since such a guarantee is not a subscription.

Branch v. Augusta Glass Works, 95 Ga. 573,
23 S. E. 128.

Where different subscription papers are
circulated, and one of them contains an agree-

ment that the total number of shares taken
nnder the " terms " thereof shall be a stated

number, and the other papers contain dif-

ferent terms and conditions, a subscriber to,

the former paper is not liable unless the'

stated number contained in the terms and
conditions of that paper are subscribed for.

It will not be enough that, taking this paper
in connection with the others, the requisite

number is made up. Johnson •». Schar, 9 S. D.
536, 70 N. W. 838.

Interpretation of a condition that a certain

sum be subscribed by " citizens " of a certain

place. Union Hotel Co. v. Hersee, 79 N. Y.
454, 35 Am. Eep. 536. Upon the question of

the distinction between being a resident or an
inhabitant of a certain place and being domi-
•cOed in that place the court cite In re Wrig-
ley, 8 Wend. (TS. Y.) 134 ; Rex v. North Curry,
4 B. & C. 953, 7 D. & R. 424, 4 L. ,J. K. B.

O. S. 65, 10 E. C. L. 873; Rex v. Adlard, 4
B. & C. 772, 10 E. C. L. 795 ; Rex v. Nichol-
son, 12 East 330, 11 Rev. Rep. 398. The
word " citizen " has been interpreted as mean-
ing resident in exemption laws. McKenzie
10. Murphy, 24 Ark. 155; Oobbs v. Coleman,
14 Tex. 594. Condition that not less than
-four thousand nor more than ten thousand
shares shall be subscribed, but that no con-

tract for building and completing the road
shall be entered into until seven thousand
shares have been subscribed, renders sub-

scribers liable when four thousand shares

liave been subscribed. Penobscot, etc., R. Co.

V. Bartlett, 12 Gray <Mass.) 244, 71 Am. Dec.

753.

60. Belfast, etc., R. Co. v. Cottrell, 66 Me.
185; Belfast, etc., R. Co. v. Moore, 60 Me.
^61; Hager v. Cleveland, 36 Md. 476. Com-
pwre Penobscot, etc., R. Co. v. Dunn, 39 Me.
587; Hughes v. Antietam Mfg. Co., 34 Md.

[27]

316. See Ridgefleld, etc., R. Co. v. Brush, 43
Conn. 86; Penobscot, etc., R. Co. v. Dummer,
40 Me. 172, 63 Am. Dec. 654; Philadelphia,
etc., R. Co. V. Hickman, 28 Pa. St. 318.

61. Hager v. Cleveland, 36 Md. 476. See
also Doak v. Stahlman, (Tenn. Ch. App.
1899) 58 S. W. 741, continuing to act as a
shareholder knowing that a less amount has
been subscribed.

62. Cumberland Valley R. Co. v. Baab, 9
Watts (Pa.) 458, 36 Am. Dec. 132.

Illustrations of good conditional subscrip-

tions.— Indiana.— Fisher «. Evansville, etc.,

R. Co., 7 Ind. 407, condition not inconsistent

with charter or common law.
Kansas.— Hinton v. Morris County Co-op-

erative Soc, 21 Kan. 663, subscription to a
" grange " with privilege of drawing the
money out with thirty days' notice— held
not to make it regular capital stock.

New York.— Burrows v. Smith, 10 N. Y.
550, corporation refused to perform the con-
dition and hence there was no contract.

PermsylvoMia.— Rhey v. Ebensburg, etc.,

Plank-Road Co., 27 Pa. St. 261, condition that
plank road be located on a certain road.

United States.— Putnam v. New Albany,
etc., R. Co., 16 Wall. 390, 21 L. ed. 361; New
Albany v. Burke, 11 Wall. 96, 20 L. ed. 155;
Rutland, etc., R. Co. •«. Crocker, 21 Fed. Cas.
No. 12,176, 4 Blatchf. 179 ("payable in cash,

on the delivery of the last engine of twelve,
from the Taunton Locomotive Manufactory "

— validity explainable by parol).
Conditional agreements with promoters be-

fore creation of corporation upheld where the
future corporation has received the benefit.

Edwards v. Grand Jimction R. Co., 6 L. J. Ch.
47, 1 Myl. & C. 650, 13 Eng. Ch. 650, 7 Sim.
337, 8 Eng. Ch. 337.

Illustrative English cases relating to con-

ditional subscriptions. Matter of Direct
Exeter, etc., R. Co., 3 De G. & Sm. 205, 14
Jur. 539 note, 6 R. & Can. Cas. 310 [aifwmed
in 1 Drew. 204, 2 Hall & T. 391, 16 Jur. 681,
19 L. J. Ch. 368, 2 Macn. & G. 192, 48 Eng.
Ch. 148]; Mansfield's Case, 3 De G. & Sm.
58 ; Matter of Universal Salvage Co., 3 De G.
& Sm. 49, 13 Jur. 723 ; Pitchford v. Davis, 8
L. J. Exch. 157, 5 M. & W. 2.

[VI. J, I, g]
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be on a certain condition, then a subscription with that condition annexed to it is

a mere proposal for a contract, made by the intending subscriber to the corpora-

tion, and must be accepted by the corporation in order to make it a contract.'*

2. Effect of CoNDmoNS in Subscriptions to Shares— a. No Contract Until

Valid Condition Complied With. If the condition is expressed on the face of the
subscription agreement, and is valid under rules and theories already discussed,

the obligation of the subscriber does not become binding until the condition has
been performed by the corporation or waived by the subscriber ; until that time
he cannot be held to the liabilities of a shareholder.^ It is scarcely necessary to

suggest that the corporation cannot elect to treat as unconditional a subscription

which has been made upon a valid and expressed condition.'' The English courts

accordingly hold that if the application for shares is conditional there is no con-

tract, although the allotment is unconditional." Nor is it necessary, within the

63. Junction R. Co. v. Reeve, 15 Ind. 236.
Sufficiency of acceptance.— That such an

acceptance must be by a formal act of the
directors see Junction R. Co. v. Reeve, 15
Ind. 236. That an acceptance by an entry on
the records of the corporation without notice

to the subscriber is good was held in New
Albany, etc., R. Co. v. McCormick, 10 Ind.

499, 71 Am. Dee. 337, but the decision does
not seem to be sound. That such an accept-
ance cannot take place by the act of some of

the directors acting separately and not sitting

as a board, especially where the number is

not shown to have been enough to make a
quorum, see Junction R. Co. v. Reeve, 15 Ind.

236. That such an acceptance may be shown
by acts as well as by writings, as by the act

of the subscriber in paying the required de-

posit and the act of the company in accept-

ing it, see Nichols v. Burlington, etc.. Plank
Road Co., 4 Greene (Iowa) 42.

64. Alalama.— Hall v. Sims, 106 Ala. 561,

17 So. 534.

Florida.— Martin v. Pensacola, etc., R. Co.,

8 Fla. 370, 73 Am. Dec. 713.

Georgia.— Brand v. Lawrenceville Branch
R. Co., 77 Ga. 506, 1 S. E. 255.

Illinois.— Chase v. Sycamore, etc., R. Co.,

38 111. 215 ; Thrasher v. Pike County R. Co.,

25 111. 393 ; Wear v. Jacksonville, etc., R. Co.,

24 111. 593.

Indiana.— Junction R. Co. v. Reeve, 15

Ind. 236; Jewett v. Lawrenceburgh, etc., R.
Co., 10 Ind. 539; New Albany, etc., R. Co. v.

McCormick, 10 Ind. 499, 71 Am. Dec. 337;
Evansville, etc., R. Co. v. Shearer, 10 Ind.

244; Brookville, etc.. Turnpike Co. v. Mc-
Carty, 8 Ind. 392, 65 Am. Dec. 768.

Iowa.— Burlington, etc., R. Co. v. Boestler,

15 Iowa 555.

Kamsa^.— Hunt v. Kansas, etc.; Bridge Co.,

11 Kan. 412.

Kentucky.— Lail v. Mt. Sterling Coal Road
Co., 13 Bush 32; McMillan v. Mayaville, etc.,

R. Co., 15 B. Mon. 218, 61 Am. Dec. 181.

Maine.— Ticonic Water Power, etc., Co. v.

Lang, 63 Me. 480; Penobscot, etc., R. Co.
V. Dummer, 40 Me. 172, 63 Am. Dec. 654;
Penobscot, etc., R. Co. v. Dunn, 39 Me. 587.
Compare Oldtown, etc., R. Co. v. Veazie, 39
Me. 571.

Massachusetts.— Troy, etc., R. Co. v. New-
.ton, 8 Gray 596; People's Ferry Co. v. Balch,

[VI. J. 1, g]

8 Gray 303 ; Salem Mill Dam Corp. v. Ropes,
6 Pick. 23.

Mississippi.— Roberts v. Mobile, etc., R.
Co., 32 Miss. 373.

Nebraska.— Fremont Ferry, etc., Co. v,

Fuhrman, 8 Nebr. 99.

New York.— Dorris v. Sweeney, 60 N. Y.
463 ; Burrows v. Smith, 10 N. Y. 550 ; Buffalo,

etc., R. Co. V. Pottle, 23 Barb. 21 ; Macedon,
etc.. Plank-road Co. v. Lapham, 18 Barb. 312;
Ft. Edward, etc.. Plank Road Co. v. Payne,
17 Barb. 567.

Ohio.— Mansfield, etc., R. Co. ». Stout, 26
Ohio St. 241 ; Ashtabula, etc., R. Co. v. Smith,
15 Ohio St. 328; Dayton, etc., R. Co. t;. Hatch,
1 Disn. 84, 12 Ohio Dec. (Reprint) 501.

Pennsylvania.— Hanover Junction, etc., R.
Co. V. Grubb, 82 Pa. St. 36; Philadelphia,
etc., R. Co. V. Hickman, 28 Pa. St. 318.

South Carolina.— Charlotte, etc., R. Co. v.

Blakely, 3 Strobh. 245.

Texas.— Henderson v. San Antonio, etc., R.
Co., 17 Tex. 560, 67 Am. Dec. 675.

Virginia.— Gait v. Swain, 9 Gratt. 633, 60
Am. Dec. 311.

Wisconsin.— Milwaukee, etc., R. Co. v.

Field, 12 Wis. 340.

United States.— Putnam v. New Albany,
etc., R. Co., 16 Wall. 390, 21 L. ed. 361.

England.— Fox v. Clifton, 6 Bing. 776, 8

L. J. C. P. 0. S. 257, 4 M. & P. 676, 31 Rev.
Rep. 536, 19 E. C. L. 347; Matter of Sunken
Vessels Recovery Co., 3 De G. & J. 85, 5 Jur.

N. S. 1377, 28 L. J. Ch. 899, 2 L. T. Rep. N. S.

68, 60 Eng. Ch. 67 ; Matter of Direct Exeter,

etc., R. Co., 3 De G. & Sm. 205, 14 Jur. 539
note, 6 R. & Can. Cas. 310; Pitchford v. Davis,
8 L. J. Exch. 157, 5 M. & W. 2.

See 12 Cent. Dig. tit. " Corporations,"

§ 270.

Such subscriptions are not to be consid-

ered in determining whether sufficient stock
has been subscribed to entitle the corpora,-

tion to organize under its governing statute

and articles of incorporation, without proof
that the condition has been complied with.

Oskaloosa Agricultural Works v. Parkhurst,
54 Iowa 357, 6 N. W. 547.

65. Brand v. Lawrenceville Branch R. Co.,

77 Ga. 506, 1 8. E. 255.

ea Rogers' Case, L. R. 3 Ch. 634. 18 L. T.

Rep. N. S. 779, 16 Wkly. Rep. 556; In re

Ireland Rolling Stock Co., L. R. 1 Ch. 567,
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meaning of this rule, that the expression of the condition should be in the same
letter with the application for the shares, provided they reach the directors

together."

b. Right of Subscriber to Notice of Performance of Condition. The sub-

scriber is entitled to notice of the performance of the condition before an action

can be sustained against him on his contract,^ unless the act be one that carries

notice of itself.*' He will, however, be affected by a general notice to the

shareholders.™

e. Conditional Subscription Becomes Absolute When Condition Performed.
Assuming again that the condition is valid under the rules and theories already

discussed, it is to be added that it becomes absolute and binding upon the sub-

scriber whenever it is performed by the corporation.'* This must be especially

true where the subscription is made after the organization of the corporation so

that there is a contracting party in existence capable of assenting to the condi-

tion;''^ and it may be equally true where, at the time when the subscription is

made, the corporation has not so far advanced in the process of its organization as

to possess capacity to accept and receive it, but where such capacity is subse-

quently acquired, and it thereafter receives the subscription and assents to the

condition.™

d. Waiver of Performance of Condition— (i) In Omneral. Of course the

subscriber may snbseqently waive the condition and bind himself absolutely;''*

and it has been held that this is done by executing a promissory note for the

amount for which he has subscribed,''^ or by delivering an absolute deed ^a pay-

ment where the subscription is payable in land.''* So it has been held that the

giving by the subscriber of his promissory note for an unpaid balance of his sub-

scription, and his taking therefor the company's receipt, stipulating that when paid

the amount of the note should be applied on his stock is prima facie a waiver of

12 Jur. N. S. 695, 35 L. J. Ch. 818, 14 L. T.

Rep. N. S. 129, 14 Wkly. Rep. 1001.

67. Rogers' Case, L. R. 3 Ch. 634, 18 L. T.

Rep. N. S. 779, 16 Wkly. Rep. 556.

68. Chase v. Sycamore, etc., R. Co., 38 111.

215; Wear v. Jacksonville, etc., R. Co., 24
111. 593; Spangler v. Indiana, etc., R. Co., 21

111. 276; Banet v. Alton, etc., R. Co., 13 111.

604.

69. Chase v. Sycamore, etc., R. Co., 38 111.

215.

70. Nichols 17. Burlington, etc.. Plank Road
Co., 4 Greene (Iowa) 42.

71. California.— Santa Cruz R. Co. *.

Schwartz, 53 Cal. 106.

Illinois.— Banet v. Alton, etc., R. Co., 13

111. 504.

Indiana.— Indianapolis, etc., R. Co. v.

Holmes, 101 Ind. 348; Franklin College v.

Hurlburt, 28 Ind. 344; Junction R. Co. v.

Reeve, 15 Ind. 236; Jewett v. Lawrenceburgh,
etc., R. Co., 10 Ind. 539; Evansville, etc., R.

Co. V. Shearer, 10 Ind. 244.

Iowa.— Merrill v. Gamble, 46 Iowa 615.

Kamsas.— Xopeka Bridge Co. v. Cummings,
3 Kan. 55.

Maine.— Penobscot, etc., R. Co. v. Dunn,
39 Me. 587.

Maryland.— Taggart v. Western Maryland
R. Co., 24 Md. 563, 89 Am. Dec. 760.

Massachusetts.— Central Turnpike Corp.

V. Valentine, 10 Pick. 142.

Michigan.— Swartwout v. Michigan Air
Line R. Co., 24 Mich. 389.

Missomi.— McGinnis v. Kortkamp, 24 Mo.
App. 378; St. Charles Mfg. Co. v. Britton, 2

Mo. App. 290.

New York.— Dorris v. Sweeney, 60 N. Y.
463; Burrows V. Smith, 10 N. Y. 550; Ham-
ilton, etc.. Plank Road Co. v. Rice, 7 Barb.
157.

Ohio.— Ashtabula, etc., R. Co. v. Smith, 15

Ohio St. 328 ; Chamberlain v. Painesville, etc.,

R. Co., 15 Ohio St. 225.

South Carolina.— Spartanburg, etc., R. Co.
V. De Graflfenreid, 12 Rich. (S. C.) 675, 78
Am. Dec. 476.*

Tennessee.— Lowe v. Edgefield, etc., R. Co.,

1 Head 659.

72. Taggart v. Western Maryland R. Co.,

24 Md. 563, 89 Am. Dec. 760, opinion by
Bowie, C. J.

73. Armstrong v. Karshner, 47 Ohio St.

276, 24 N. E. 897.

As to when a condition is complied with
that a railroad shall pass through the cor-

porate limits of a certain town see Chatta-
nooga, etc., R. Co. V. Warthen, 98 6a. 599,
25 S. E. 988.

74. Slipher v. Earhart, 83 Ind. 173 ; Evans-
ville, etc., R. Co. V. Dunn, 17 Ind. 603. Com-
pare Henderson, etc., R. Co. v. Moss, 2 Duv.
(Ky.) 242.

75. O'Donald v. Evansville, etc., R. Co.,

14 Ind. 259. Compare Miller v. White, 7
Blaekf. (Ind.) 491.

76. Parks v. Evansville, etc., R. Co., 23
Ind. 567.

[VI. J, 2. d. (I)]
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conditions precedent." On the other hand it has been held that the giving by
the subscriber of his promissory note for his subscription does not waive the con-

dition subsequent thereon, unless such was the intention of the parties.'*

(ii) By Agtino as Shabesqldeb. If, prior to the time when the condition

in the subscription is complied with, the subscriber acts as a shareholder, this will

ordinarily be evidence of a waiver of his right to insist on the performance of the

condition, on the principle of estoppel hereafter discussed. Thus, although a sub-

scription paper be expressed to be upon condition that a specific sum shall be
raised, yet if a subscriber cooperates in prosecuting the enterprise and incurring

liabilities with knowledge that the full amount has not been subscribed this act

operates as a waiver of the condition.'"

e. Condition as to Completion of Corporate Enterprise. It is generally held

that a condition as to the time of the completion of the enterprise will not be
regarded as a condition precedent, to be performed by the company before it can
collect the subscription, unless the contract says so in express terms. The reason

is that the very object of the subscription is to raise funds for the carrying out of

this enterprise, and hence such a construction of the contract would defeat its main
purpose and make it nugatory.^/ But if the contract of subscription expressly stipu-

lates that it is not payable until the enterprise is completed to a certain defined

extent, then there can be no recovery upon it until the enterprise is so completed.*'

77. Chamberlain v. Painesville, etc., R. Co.,

15 Ohia St. 225.

78. Parker v. Thomas, 19 Ind. 213, 81 Am.
Deo. 385. Compare Taylor v. Fletcher, 15 Ind.

80; Kellar v. Johnson, 11 Ind. 337, 71 Am. Dec.

355. So if part of a conditional subscription

has become due by performance of the condi-

tion, a postponement of its payment is suffi-

cient consideration for a note given by the sub-

scriber by which he promises unconditionally

to pay the whole at a future day, and at a
time before the residue would have been due
by the original terms of the subscription.

Henderson, etc., R. Co. v. Moss, 2 Duv. (Ky.)
242.

79. Hutchins v. Smith, 46 Barb. (N". Y.)

235; Reformed Protestant Dutch Church V.

Brown, 17 How. Pr. (N. Y.) 287; Dayton,
etc., R. Co. v. Hatch, 1 Disn. (Ohio) 84, 12

Ohio Dec. (Reprint) 501 (paid first instal-

ment, voted at corporate elections, and acted

as an officer of the company)

.

Other cases which exhibit circumstances on
which such a waiver or estoppel was predi-

cated.— Connecticut.— Lane v. Brainerd, 30

Conn. 565.

Massachusetts.— Mirick v. French, 2 Oray
420. Compare Converse v. Hood, 149 Mass.

471, 21 N. E. 878, 4 L. R. A. 521.

North Carolina.— Wilmington, etc., R. Co.

V. Robeson, 27 N. C. 391.

Pennsylvania.— Mack's Appeal, (1886) 7

Atl. 481; Bavington v. Pittsburgs, etc., R.
Co., 34 Pa. St. 358.

Tennessee.— Morrow v. Nashville Iron, etc.,

Co., 87 Tenn. 262, 10 S. W. 495, 10 Am. St.

Rep. 658, 3 L. R. A. 37.

See 12 Gent. Dig. tit. " Corporations,"

§ 276.

No waiver where promissory note of sub-
scriber in settlement of subscription was ob-

tained by a fraudulent representation that
the condition had been complied with. Tay-
lor V. Fletcher, 15 Ind. 80.
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That the subscriber cannot recover back
from the corporation payments which he has
voluntarily made before the condition had
been complied with by the corporation see

Davenport, etc., R. Co. v. Rogers, 39 Iowa 298.

Compare and contrast Scarce v. Indiana, etc.,

R. Co., 17 Ind. 193.

Failure to carry out advertised projects
made by the promoters or agents of a cor-

poration does not have the effect of import-
ing into the share subscriptions the condi-

tion that such projects shall be carried out.

The failure to carry them out does not there-

fore release the subscriber, unless they
amount to misrepresentations and fraud.

Braddock v. Philadelphia, etc., R. Co., 45
N. J. L. 363; Kelsey v. Northern Light Oil

Co., 54 Barb. (N. Y.) 111.

80. Johnson v. Kessler, 76 Iowa 411, 41
N. W. 57; Armstrong v. Karshner, 47 Ohio
St. 276, 24 N. E. 897. See for a statement
of the principle McGinnis v. Kortkamp, 24
Mo. App. 378.

81. Hayes v. Branham, 36 Ind. 219. Com-
pare Cedar Falls, etc., R. Co. v. Rich, 33
Iowa 113; Swartwout v. Michigan Air Line
R. Co., 24 Mich. 389.

Application of foregoing principle to rail-

road companies and railroad building.— The
treatment of matters special and peculiar to

railroad companies and to railroad building
lies outside the scope of this article as

planned. Therefore the applications of the

doctrine relating to conditional share sub-

scriptions, where those subscriptions were
made to the shares of railway companies,
will not be further pursued in this article

in detail; but the writer will merely refer to

another work of his and to the cases there

collected, briefly indexing the subjects of

them. 2 Thompson Corp. § 1349 et seq.

Validity of condition that railway be lo-

cated on a certain route.— Arkansas.— Jaclis

V. Helena, 41 Ark. 213.
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K. Effect of Fraud on Contract of Subscription to Shares— I. General
Principles— a. General Rule as to Right of Rescission For Sueh Frauds— (i)

Statement of Rule. Where the rights of creditors or other innocent third

Florida.— Martin v. Pensacola, etc., E. Co.,

8 Fla. 370, 73 Am. Dec. 713.

Indiana.— Brownlee v. Ohio, etc., E. Co.,

18 Ind. 68; Jewett i>. Lawreneeburgh, etc.,

E. Co., 10 Ind. 539 ; New Albany, etc., E. Co.

V. MeCormick, 10 Ind. 499, 71 Am. Dec. 337;
Evansville, etc., E. Co. v. Shearer, 10 Ind.

244; and cases in next paragraph.
Kentucky.— McMillan v. Maysville, etc., E.

Co., 15 B. Mon. 218, 16 Am. Dec. 181.

'New York.— Macedon, etc.. Plank Eoad
Co. V. Snediker, 18 Barb. 317.

Wisconsin.— Eacine County Bankc. Ayers,
12 Wis. 512.

This condition complied with by " locating "

without " constructing." McMillan v. Mays-
ville, etc., E. Co., 15 B. Mon. (Ky.) 218, 61

Am. Dec. 181 ; North Missouri E. Co. v.

Winkler, 29 Mo. 318. Compare Johnson v.

Georgia Midland E. Co., 81 Ga. 725, 8 S. E.

531; Smith v. Allison, 23 Ind. 366; Keller

V. Johnson, 11 Ind. 337, 71 Am. Dec. 355;
Burlington, etc., E. Co. v. Palmer, 42 Iowa
222; Memphis, etc., E. Co. v. Thompson, 24
Kan. 170; Berryman v. Cincinnati Southern
E. Co., 14 Bush (Ky.) 755; Ashtabula, etc.,

E. Co. V. Smith, 15 Ohio St. 328; Miller v.

Pittsburgh, etc., E. Co., 40 Fa. St. 237, 80
Am. Dec. 570.

Interpretation of conditions as to the con-

struction of the road or works which the cor-

poration was organized to build.

Georgia.— Johnson v. Georgia Midland E.

Co., 81 Ga. 725, 8 S. E. 531.

Illinois.— Ogden v. Kirby, 79 111. 555.

lovxi.— Burlington, etc., E. Co. v. Boestler,

15 Iowa 555.

Michigan.— Stowell v. Stowell, 45 Mich.

364, 8 N. W. 70.

Texas.— Henderson v. San Antonio, etc.,

E. Co., 17 Tex. 560, 67 Am. Dec. 675.

Vermont.— Connecticut, etc., Eivers E.
Co. V. Baxter, 32 Vt. 805.

That a subscription to the stock of a rail-

road corporation " when completed " to a cer-

tain place becomes final and absolute upon
such completion, without other or further

act of subscription, and is not subject to a
condition in the heading of the subscription

list providing for the payment of subscrip-

tions in instalments as fast as any ten miles

of the road should be completed, was held in

Webb V. Baltimore, etc., E. Co., 77 Md., 92,

26 Atl. 113, 39 Am. St. Eep. 396.

Interpretation of conditions as to estab-

lishment of depots at certain places.—^Daven-

port, etc., R. Co. V. O'Connor, 40 Iowa 477;
Davenport, etc., E. Co. v. Eogers, 39 Iowa
298; Courtwright v. Striekler, 37 Iowa 382;

North Missouri E. Co. v. Miller, 31 Mo. 19;

Chamberlain v. Painesville, etc., E. Co., 15

Ohio St. 225; Paducah^ etc., E. Co. v. Parks,

86 Tenn. 554, 8 S. W. 842.

Interpretation of conditions that prescribed

route be taken.— Moore v. New Albany, etc.,

R. Co., 15 Ind. 78; New Albany, etc., E. Co.

V. MeCormick, 10 Ind. 499, 71 Am. Dec. 337;
Detroit, etc., R. Co. v. Starnes, 38 Mich. 698

;

Spartanburg, etc., E. Co. v. De Graffenreid,

12 Eich. (,S. C.) 675, 78 Am. Dec. 476. As
to performance of the condition that " the
road be built through the village of P " see

Woonsocket Union E. Co. v. Sherman, 8 E. I.

564.

Conditions precedent generally in railway
share subscriptions.— Lane v. Brainerd, 30
Conn. 565 ; Johnson v. Georgia Midland, etc.,

E. Co., 81 Ga. 725, 8 S. E. 531 ; Iowa North-
ern Cent. E. Co. V. Bliobenes, 41 Iowa 267;
McGinnis v, Kortkamp, 24 Mo. App. 37'3;

McGinnis v. Barnes, 23 Mo. App. 413. Facts
under which it is held not a condition prece-

dent to defendant's liability that plaintiff

shall enter into a contract of a particular
kind with the other corporation, and that in

an action to enforce his subscription the sub-

scriber cannot assail a contract thereafter
made with such corporation, which has been
ratified as provided. Cravens v. Eagle Cot-

ton Mills Co., 120 Ind. 6, 21 N. E. 981, 16
Am. St. Eep. 298.

Action of committee appointed by sub-
scribers to see that the stipulations in their

subscriptions are complied with, not con-
clusive upon the corporation, etc. Shaffner
V. Jeifries, 18 Mo. 512. Action of such a
committee in turning over to the corporation
a subscription paper delivered to the com-
mittee in escrow not conclusive that the con-

ditions therein imposed upon the corporation
have been performed. Davenport, etc., E. Co.

V. O'Connor, 40 Iowa 477,

When a subscription to a building fund of
a college does not bind the subscribers until

a permanent organization has been effected.

Goff V. Winchester College, 6 Bush (Ky.)
443.

Interpretation of condition prescribing pen-
alty in case of non-payment different from
that imposed by charter.— Kirksey v. Flor-

ida, etc.. Plank Eoad Co., 7 Fla. 23, 68 Am.
Dec. 426.

Interpretation of particular conditions as
to assessments.— Penobscot, etc., E. Co. v.

Dunn, 39 Me. 587 ; Eoberts v. Mobile, etc., E.
Co., 32 Miss. 373.

Interpretation of an agreement to pay
within thirty days of the organization of a
corporation, with the conclusion that it means
a corporation de jure, and is not satisfied by
the organization of what may be regarded as
a corporation de facto. Capps v. Hastings
Prospecting Co., 40 Nebr. 470, 58 N. W. 956,
42 Am. St. Eep. 677, 24 L. E. A. 259.

Construction of an underwriting letter for
shares, with the conclusion that a request by
the promoters to the underwriter to apply
for the shares, was a condition precedent to
the obligation on his part to sign and lodge
the application for the shares with a check
for the deposit. Re Bultfontein Sun Diamond
Mine, 75 L. T. Eep. N. S. 669. Construction

[VI, K. 1. a, (I)]
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persons are not involved,*^ the general rule is that whenever the agent of a cor-

poration, duly authorized by the corporation to procure subscriptions to its capital

stock, induces persons to become subscribers to shares of such stock by fraudulent

misrepresentations or concealments, the person so defrauded will be entitled to

claim of the corporation a rescission of the contract, in the same manner as though
the question had arisen between two natural persons.^

(ii) WhenDocTsmn Afplicajble— (a) Applicable as Between Corporation
and Subscriber For'Shades. These obvious rules of justice have received appli-

cation in many cases where the company has brought an action to recover calls **

on a stock subscription fraudulently obtained, or where the subscriber has

exhibited a bill in equity to cancel such a subscription.^

of an underwriting letter for shares contain-
ing an agreement with the vendor and the
company, with the conclusion that a request
by the vendor to the underwriters to sub-
scribe for or find responsible subscribers, was
a condition precedent to their being treated
as shareholders. In re Harvey's Oyster Co.,

[1894] 2 Ch. 474, 63 L. J. Ch. 578, 70 L. T.
Eep. N. S. 795, 1 Manson 153, 8 Beports 715,
42 Wkly. Rep. 701.

82. See infra, VI, K, 1, a, (n), (B).

83. New Jersey.— Vreeland v. New Jersey
Stone Co., 29 N. J. Eq. 188.

Pennsylvania.— Custar v. Titusville Ga»,
etc., Co., 63 Pa. St. 381.

Texas.— Henderson v. San Antonio, etc., E.
Co., 17 Tex. 560, 67 Am. Dec. 675; Park v.

Kribs, 24 Tex. Civ. App. 650, 60 S. W. 905
(an instruction to the jury in confirmation

of this doctrine )

.

United States.— Upton v. Englehart, 28
Fed. Cas. No. 16,800, 3 Dill. 496.

England.— In re Reese Silver Mine Co.,

L. R. 2 Ch. 604; Smith v. Reese River Co.,

L. R. 2 Eq. 264, 12 Jur. N. S. 616, 14 L. T.

Rep. N. S. 283, 14 Wkly. Rep. 606; Vene-
zuela Cent. R. Co. v. Kisch, L. R. 2 H. L.

99, 36 L. J. Ch. 849, 16 L. T. Rep. N. S. 500,

15 Wkly. Rep. 821.

Former English doctrine on this subject.

—

The former English doctrine was that in or-

der to avoid the contract the misrepresenta-

tion must be that of the whole company.
Eso p. Nicol, 5 Jur. N. S. 205, 28 L. J. Ch.
N. S. 257. It was conceded if acquiesced in

at a general meeting. Ayre's Case, 25 Beav.

513, 4 Jur. N. S. 596, 27 L. J. Ch. 579, per Sir

John Romilly, M. R. It was not conceded
where it was the representation of a single

director (Holt's Case, 22 Beav. 48. To the

same effect see Matter of Leeds Banking Co.,

3 De G. J. & S. 30, 34 L. J. Ch. 558, 12 L. T.

Rep. N. S. 514, 13 Wkly. Rep. 826, 68 Eng.
Ch. 23), or where it was the promise of a
promoter which promise was not kept, the
remedy being against the person making the
promise {In re United Kingdom Ship Own-
ing Co., 2 De G. J. & S. 456, 11 Jur. N. S.

52, 11 L. T. Rep. N. S. 613, 13 Wkly. Rep.
305, 67 Eng. Ch. 356).
Doctrine of Cakes v. Turquand.— The ef-

forts of the English judges to arrive at a set-

tled and just rule upon this subject cul-

minated in the great case decided in the

house of lords in 1867 : Oakes v. Turquand,

[VI, K, 1, a, (i)]

L. E. 2 H. L. 325, 36 L. J. Ch. 949, 16 L. T.

Rep. N. S. 808, 15 Wkly. Eep. 1201. The
doctrine of this case was: (1) A contract

induced by fraud is not void, but voidable;
and therefore, although the persons who by
their fraud induced it may not enforce it, yet
other persons may, in consequence of it, ac-

quire interests and rights which they may
enforce against the party who has been so

induced to enter into it. (2) When a per-

son has been, by the fraudulent misrepre-
sentations of directors, or by their fraudu-
lent concealments of facts, drawn into a con-

tract to purchase shares in a company, the
directors cannot enforce the contract against
him, but he may rescind it. But he must
do this within a reasonable time. He can-
not, after a failure of the company, relieve

himself from liability to contribute to the
payment of its debts on the ground that he
has been ignorant of something which with
proper diligence he might have known. (3)
The direct remedy of a creditor of an incor-
porated company is solely against the com-
pany, and not against its individual mem-
bers, as upon a contract with them. But
although, as between the company and the
member, the member might have a good legal
or equitable defense to a call upon himself,
he may still be liable to contribute to the
assets of the company for the purpose of sat-

isfying the company's creditors. Compa/re
Waterhouse v. Jamieson, L. R. 2 H. L. 29,
where it is held that the official liquidator,
representing creditors, proceeds against share-
holders only in right of the company.

84. Wert v. Crawfordsville, etc., R. Co.,

19 Ind. 242 ; McDermott v. Harrison, 9 N. Y.
Suppl. 184, 30 N. Y. St. 324 ; Cunningham v.

Edgefield, etc., R. Co., 2 Head (Tenn.) 22;
Crump V. U. S. Mining Co., 7 Gratt. (Va.)
352, 56 Am. Dec. 116. See also Young v.

Erie Iron Co., 65 Mich. Ill, 31 N. W. 814,
bill in equity by creditors.

85. Vreeland v. New Jersey Stone Co., 29
N. J. Eq. 188. See also Waldo v. Chicago,
etc., R. Co., 14 Wis. 575; Venezuela Cent. R.
Co. V. Kisch, L. E. 2 H. L. 99, 36 L. J. Ch.

849, 16 L. T. Eep. N. S. 500, 15 Wkly. Eep.
821 ; Rawlins v. Wiekham, 3 De G. & J. 304,

5 Jur. N. S. 278, 28 L. J. Ch. 188, 7 Wkly.
Rep. 145, 60 Eng. Ch. 237; New Brunswick,
etc., R., etc., Co. v. Muggeridge, 1 D. & Sm.
363; National Exch. Co. v. Drew, 32 Eng.
L. & Eq. 1.
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(b) Not Ahoays AppliqahU Where Rights of Innocent Third Parties Are
Involved. The foregoing rule is not applicable in either of the two following

cases : (1) Where the subscriber has been guilty of negligence in informing him-
self of the actual facts. (2) Where, in consequence of his delay in repudiating
the contract, innocent third parties, shareholders, or creditors, have acquired
rights which would be prejudiced by its rescission.^

b. Such Contracts Not Void but Merely Voidable at Election of Defrauded
Shareholder— (i) Statement of Rttlm. Such contracts are not void by mere
force of the law, but may be made good by ratification or acquiescence after

knowledge, or after the truth should have been discovered in the exercise of

reasonable diligence. Until then they are voidable only at the election of the
defrauded sharetaker.'' They subsist in full vigor until repudiated by him by
some distinct act or expression, or until rescinded by the decree of a court of
competent jurisdiction.''

(ii) What Reqvisite to Render Them Yowajble— (a) In General. They
are not voidable unless the relation of principal and agent existed between the
corporation and the person committing the fraud, or unless with knowledge the
corporation ratified his conduct. The meaning of this is simply that the corpora-
tion will not be bound by the officious misrepresentations of third persons who
have not authority from the corporation to make such representations ; but will

be bound where it acquires knowledge that the subscription was procured by
such officious misrepresentations, and nevertheless elects to ratify the fraud by
enforcing the subscription, in which case it makes the officious person its agent

by relation .''

(b) Authority of Agent to Commit Fra/ad. Where, in making the fraudu-

lent representations, the agent of the corporation acts within the general scope
of his authority, as in cases of an agent sent out by the corporation to procure
subscribers, then the corporation will be affected by his misrepresentations,

although in point of fact he may have exceeded his special authority ; '" but this

will not be so where the fraudulent misrepresentations or promises are such as to

repel any reasonable presumption that they were made by authority of the cor-

poration, as where they are plainly contrary to the duty and interest of the cor-

poration, such as a promise that the subscription will be released, in which case the

subscriber becomes in a ^eosQ pa/rticeps crvmvnis with the fraudulent agent.''

86. In re Hop., etc., Exch., etc., Co., L. R. ver Min. Co. v. Smith, L. E. 4 H. L. 64, 39
1 Eq. 483, 35 Beav. 273, 12 Jur. N. S. 322, L. J. Ch. 849, 17 Wkly. Rep. 1024. They
35 L. J. Ch. 320, 14 L. T. Rep. N. S. 39; were adopted by Dillon, J., in Upton «. Engle-
Venezuela Cent. R. Co. v. Kisch, L. R. 2 H. L. hart, 28 Fed. Cas. No. 16,800, 3 Dill. 496.

99, 36 L. J. Ch. 849, 16 L. T. Rep. N. S. 500, 89. Walker v. Mobile, etc., R. Co., 34 Miss.
15 Wkly. Rep. 821 ; Ellis v. Sohmoeck, 5 Bing. 245. For the purposes of the rule of the

521, 15 E. C. L. 702. See also infra, VI, K, 4. above text, where it did not appear that the
87. State v. Jefferson Turnpike Co., 3 person securing the subscription had author-

Humphr. (Tenn.) 304; Farrar v. Walker, ity to do so, it was held that any fraud prac-

8 Fed. Cas. No. 4,679, 3 Dill. 506 note; Up- tised by him in securing it might be set up
ton V. Englehart, 28 Fed. Cas. No. 16,800, 3 as a defense to an action to recover on the

Dill. 496; Bwlch-y-Plwm Lead Min. Co. v. contract of subscription, since the bringing

Baynes, L. R. 2 Exch. 324, 36 I>. J. Exch. of the suit amounted to a ratification of the

183, 16 L. T. Rep. N. S. 597, 15 Wkly. Rep. fraud. Anderson v. Scott, 70 N. H. 350, 47
1108; Reese River Silver Min. Co. v. Smith, Atl. 607, 49 Atl. 568.

L. R. 4 H. L. 64, 39 L. J. Ch. 849, 17 Wkly. 90. Rives v. Montgomery South Plank-
Rep. 1024 [affi/rnUng L. R. 2 Ch. 604, L. R. 2 Road Co., 30 Ala. 92 ; Waldo v. Chicago, etc.,

Eq. 264, 12 Jur. N. S. 616, 14 L. T. Rep. R. Co., 14 Wis. 575; Crump v. V. S. Mining
N. S. 283, 14 Wkly. Rep. 606 {reversing 36 Co., 7 Gratt. (Va.) 352, 56 Am. Dec. 116.

L. J. Ch. 385)]; Oakes v. Turquand, L. R. 2 91. Custar v. Titusville Gas, etc., Co., 63

H. L. 325, 36 L. J. Ch. 949, 16 L. T. Rep. Pa. St. 381; Robinson v. Pittsburgh, etc., R.
N. S. 808, 15 Wkly. Rep. 1201; Matter of Co., 32 Pa. St. 334, 72 Am. Dec. 792.

Joint-Stock Co.'s Winding Up Acts, 4 De 6. Rule as to fraudulent representations made
& J. 575, 1 L. T. Rep. N. S. 19, 7 Wkly. Rep. by public commissioners in order to secure
677, 61 Eng. Ch. 454. subscriptions to shares.— This inquiry will

88. These views are gathered from the re- not be pursued, because this mode of organ-
marks of Lord Hatherley, in Reese River Sil- izing corporations has substantially gone out

[VI, K, 1, b. (ll), (b)]
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e. Early American Decisions Denying Right of Rescission Fop Fraud. Early
American decisions, many of them rendered in the era of railroad building by
the aid of public subscriptions, and of special bank charters, are not wanting
which might be quoted to the doctrine that there is no right of rescission of a
share subscription on the ground of fraud at all.^ These decisions would not
perhaps be rendered by a court of our day unless bound by controlling decisions.''

d. Effect of Ignorance of Subscriber. It is no defense for the shareholder
to show ignorance of the condition and circumstances of the company when his

subscription was taken, and if the company is governed by the laws of a foreign

state, a persou who subscribes for shares of its stock is bound to know the law of

such foreign state.'* But if a promoter or an agent of the corporation takes

advantage of the ignorance of a person, and by means of false representations

which would not avail against an intelligent person induces him to subscribe he
may claim a release on that ground.''

e. Doctrine That Subscriber Must Suspect Fraud and Discover It Beforehand
in Order to Make It Available as a Defense. There are common-law authorities

to the effect that one who has been drawn by fraudulent representations into the
making of a subscription to the shares of a corporation cannot set up the fact

that the fraud was practised upon him and that it induced him to enter into

the contract, by way of defense to an action for the subscription, unless he shows
that he used due diligence before signing the contract to discover whether or not
the representations were true.**

f. Rule of Equity That Subscriber Need Not Make Inquiries Before Subscrib-

ing— (i) In Gsnbsal. But the rule of equity is that where there has been a
fraudulent misrepresentation or wilful concealment of facts, by which a person

haa been induced to enter into a contract to subscribe for shares, it is, in theory

of equity, no answer to his claim to be relieved from it, that he might have
known the truth by proper inquiry ; " but that in the absence of circumstances

of vogue, further than to say that their fraud-
ulent representations afforded in general no
ground for a rescission of the subscription

(Rutz V. Esler, etc., Mfg. Co., 3 111. App. 83;
North Carolina R. Co. v. Leach, 49 N. C.

340), especially where the rights of subse-

quent tona fide purchasers to the shares were
involved (Minor v. Mechanics Bank, 1 Pet.

(U. S.) 46, 7 L. ed. 47).
9Z. One court held that a subscription to

a joint stock is not only an undertaking
with the company, but with all other sub-

scribers; and hence that, even if fraudulent
as between the subscriber and the corpora-
tion, it is to be enforced for the benefit of

the others in interest. Graff v. Pittsburgh,

etc., R. Co., 31 Pa. St. 489.

93. Compare the following cases: Good-
rich V. Reynolds, 31 111. 490, 83 Am. Dec.

240; U. S. Trust Co. v. U. S. Fire Ins. Co.,

18 N. Y. 199, 8 Abb. Pr. (N. Y.) 192; Buf-
falo, etc., R. Co. V. Dudley, 14 N. Y. 336;
Troy, etc., R. Co. v. Kerr, 17 Barb. (N. Y.)
.581. It has been held that the shareholder
will not be released on the ground that the

agent of the corporation, procuring the sub-

scription, made false statements as to the
amount of stock subscribed, and as to the
time when the railroad would be completed
(Brownlee v. Ohio, etc., R. Co., 18 Ind. 68;
Bish V. Bradford, 17 Ind. 490 ; Hardy v. Mer-
riweather, 14 Ind. 203 ; Andrews v. Ohio, etc.,

R. Co., 14 Ind. 169) or that he falsely rep-

resented that another railroad company would

[VI, K. 1, c]

furnish the iron for the railroad proposed, or
lend its credit for the purpose of obtaining
it (Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280). Nor vrill a fraudulent repre-
sentation, made by one of the company's offi-

cers at a public meeting and in the presence
of a majority of the board of directors, but
not made in pursuance of any authority'from,
or resolution of, the board, discharge a sub-
scriber. Buffalo, etc., R. Co. v. Dudley, 14
N. y. 336.

94. Payson v. Withers, 19 Fed. Cas. No.
10,864, 5 Biss. 269.

95. In an action by a turnpike company on
a stock subscription, defendant answered that
he could not read, and did not hear the ar-

ticles of association read; but that a party
to them, interested in obtaining subscrip-

tions, induced him to subscribe by his false

representation that the articles did not re-

quire the payment of subscriptions until

twenty thousand dollars had been subscribed.

It was held that these averments set up a
sufficient ground of defense. Wert v. Craw-
fordsville, etc.. Turnpike Co., 19 Ind. 242.

96. Connecticut, etc.. Rivers R. Co. v.

Bailey, 24 Vt. 465, 58 Am. Dec. 181. The
poor doctrine of the common law that negli-

gence can be made to offset fraud will be
found in Ormrod v. Huth, 14 L. J. Exeh. 366,
14 M. & W. 651, and in many other cases.

97. Upton V. Englehart, 28 Fed. Cas. No.
16,800, 3 Dill. 496; Smith v. Reese River Co.,

L. R, 2 Eq, 264, 12 Jur. N. S. 616, 14 L. T.
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tending to excite suspicion in the mind of a reasonable man he may rightfully

rely upon the statements to which the other party to the contract, or the agent
of such other party, has deliberately pledged his faith.'^ It is not incumbent
upon him to institute inquiries and to suspect fraud, where all seems fair and
conformable to the requirements of the statutes.*' He need not for example;
examine the corporate books ;^ inquire at the office of the company, as invited tO'

do by a fraudulent prospectus ;
^ or inspect the engineer's reports, maps, plans,

etc., at the office of the company, as similarly invited to do.'

(ii) RjTLE Where Statements in Prospectus Are Ambiguous. If the-

statements in a prospectus are ambiguous but capable of an interpretation in

conformity with the truth, then the purchaser cannot charge fraud upon the
directors or promoters of the company, unless he avail himself of the means of

inquiry open to him by examining the documents referred to in the prospectus.*

(hi) Subscruber Owes Putt of Inquiry to Innocent Third Persons.
With respect to innocent third persons, for example, creditors of the company
who may have given it credit on the faith of his being a shareholder, the subscriber

owes the duty of inquiry before entering into the contract of subscription.'

g. Waiver by Subscriber of Right to Rescission on Ground of Fraud— (i) In
General. The principle hinted at in the preceding section, and more fully

developed in the next section, is that one induced by fraud to purchase shares of
stock in a corporation cannot avoid his purchase if, after becoming aware of the
fraud, he acts as a shareholder or derives a benefit from his shares.* Nor can a.

shareholder set up by way of defense fraud practised by the corporation on him
in its acts or organization, where he has stood by and interposed no objection

while the corporation has contracted debts.'' And while it is in general true that

where a corporate charter has been obtained by means of fictitious subscriptions-

for a part of the stock, and fraud has been committed on a real subscriber by
which he has sustained or might sustain damage, no action can be maintained

against him by the corporation for the amount of his subscription
;
yet it is differ-

ent where such subscriber has accepted the charter and by his own acts assisted

in putting it into operation. In such a case he cannot avail himself, when sued

by the corporation in respect of his subscription, of the defense that a part of sucii

stock was fictitious.'

(ii) Acts of Ratification Which Amount to Waiver. A contract to take^

shares induced by fraudulent misrepresentations or concealments is not only valid

Eep. N. S. 283, 14 Wkly. Eep. 606, L. E. 4 1. Union Nat. Bank v. Hunt, 76 Mo. 439'

H. L. 64, 39 L. J. Ch. 849, 17 Wkly. Rep. [reversing 7 Mo. App. 42]. Contra, see Has-
1024; Venezuela Cent. E. Co. v. Kisch, L. E. kell ». Worthington, 94 Mo. 560, 7 S. W. 481,

2 H. L. 99, 36 L. J. Ch. 849, 16 L. T. Rep. per Brace, J.

N. S. 500, 15 Wkly. Eep. 821; Waterhouse v. 2. Smith v. Eeese Eiver Co., L. E. 2 Eq..

Jamieson, L. E. 2 H. L. So. 29 ; New Bruns- 264, 12 Jur. N. S. 616, 14 L. T. Rep. N. S.

wick, etc., E., etc., Co. v. Muggeridge, 1 283, 14 Wkly. Eep. 606.

Dr. & fc>m. 363. 3. Venezuela Cent. E. Co. v. Kisch, L. E. 2l

Statements and applications of this prin- H. L. 99, 36 L. J. Ch. 849, 16 L. T. Eep. N. S.

ciple will be found in Dobell v. Stevens, 3 500, 15 Wkly. Eep. 821.

B. & C. 623, 5 L. & E. 490, 3 L. J. K. B. 4. Hallows v. Fernie, L. E. 3 Ch. 467, 18-

O. S. 89, 10 E. C. L. 283 ; Attwood v. Small, L. T. Eep. N. S. 340, 16 Wkly. Eep. 873.

6 CI. & F. 232, 2 Jur. 200, 7 Eng. Reprint 5. See Saffold v. Barnes, 39 Miss. 399;
684. National Park Bank v. Nichols, 17 Fed. Cas.-

98. Mead v. Bunn, 32 N. Y. 275, per For- No. 10,047, 2 Biss. 146 ; Reese River Silver

ter, J. To the same effect is Eaton v. Win- Min. Co. v. Smith, L. R. 4 H. L. 64, 39 L. J.

nie, 20 Mich. 156, 4 Am. Rep. 377; McClellan Ch. 849, 17 Wkly. Rep. 1024; Oakes v. Tur-
». Scott, 24 Wis. 81; Dobell v. Stevens, 3 quand, L. R. 2 H. L. 325, 36 L. J. Ch. 949,

B. & C. 623, 5 D. & R. 490, 3 L. J. K. B. 16 L. T. Rep. N. S. 808, 15 Wkly. Rep. 1201.

0. S. 89, 10 E. C. L. 283; Attwood v. Small, 6. Macon City Bank p. Bartlett, 71 Ga,.

6 CI. & F. 232, 2 Jur. 200, 7 Eng. Reprint 797; National Park Bank v. Nichols, 17 Fed.
684. Cas. No. 10,047, 2 Biss. 146.

99. Foreman v. Bigelow, 9 Fed. Cas. No. 7. Beck v. Henderson, 76 Ga. 360.

4,934, 4 Cliff. 508; Waterhouse v. Jamieson, 8. Centre, etc.. Turnpike Road Co. v. Mc»
L. E. 2 H. L. Sc. 29. Conaby, 16 Serg. & E. (Pa.) 140.

[VI, K, 1, g. (ll)]
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until rescinded,' but it may become absolutely binding by acts of ratification.

And here it may be stated generally that if a person who has been thus entrapped
into the purchase of shares, after discovering the fraud, acts in a manner incon-

sistent with an intention to disafiBrm the contract, this will preclude him from
disaffirming it afterward.'" This has been held to be the effect of the following

acts : After discovering the real facts, placing his shares in the hands of a broker
and instructing him to sell them ; " after coming to the knowledge of the alleged

fraudulent representations, paying a call and receiving a dividend ; " knowingly
suffering his name to appear on the books of the company as a shareholder so long
that the rights of creditors would be prejudiced in case of withdrawal ; ^ partici-

pating in the meetings of the company,'* but not where he merely appeared for

the purpose of demanding a rescission of his contract;'' voting his shares by
proxy ; '' paying calls ; " serving as a director and participating generally in the
business of the company ;

'* demanding and suing for dividends ; " promising to

pay the instalments due on his shares ; * and receiving dividends, where the ques-

tion arose as between the shareholder and creditors.^'

(m) RuleWhmre Subsosibee Has Sold Some Shares aiw Seeks Rescis-
sion AS TO Remauwes. The fact that a subscriber to shares in a corporation

has sold some of the shares taken by him does not deprive him of the right to

have the contract, it being severable, rescinded as to the remainder, for fraudu-

lent misrepresentations in the company's prospectus, if he parted with the shares

sold before discovering the fraud.®

9. Reese Eiver Silver Min. Co. v. Smith,
L. E. 4 H. L. 64, 39 L. J. Ch. 849, 17 Wkly.
Hep. 1024.

10. Scholey v. Venezuela Cent. K. Co., L. R.
9 Eq. 266 note.

11. In re Hop, etc., Exch., etc., Co., L. R.
1 Eq. 483, 35 Beav. 273, 12 Jur. N. S. 322,

35 L. J. Ch. 320, 14 L. T. Rep. N. S. 39, per
Lord Romilly, M. E.

12. Scholey v. Venezuela Cent. R. Co., L. R.

9 Eq. 266 note.

13. In re Reciprocity Bank, 22 N. Y. 9;

McHose V. Wheeler, 45 Pa. St. 32; Phila-

delphia, etc., E. Co. V. Cowell, 28 Pa. St.

329, 70 Am. Dee. 128. Otherwise where one
is so held out without his knowledge. Fox
V. Clifton, 6 Bing. 776, 8 L. J. C. P. O. S.

257, 4 M. & P. 676, 31 Rev. Rep. 536, 19

E. C. L. 347.

14. Chaffin v. Cummings, 37 Me. 76; Day-
ton, etc., R. Co. V. Hatch, 1 Disn. (Ohio) 84,

12 Ohio Dec. (Reprint) 501; Harrison v.

Heathorn, 12 L. J. C. P. 282, 6 M. & G. 81,

6 Ccott N. R. 735, 46 E. C. L. 81.

15. Wontner v. Shairp, 4 C. B. 404, 56
E. C. L. 404.

16. McCully V. Pittsburgh, etc., E. Co., 32
Pa. St. 25; Greenville, etc., R. Co. v. Cole-

man, 5 Rich. (S. C.) 118.

17. Frost V. Walker, 60 Me. 468; Hall V.

V. S. Insurance Co., 5 Gill (Md.) 484; Mis-
sissippi, etc., R. Co. V. Harris, 36 Miss. 17;
Graff r. Pittsburgh, etc., R. Co., 31 Pa. St.

489 ; Cromford, etc., R. Co. v. Lacey, 3 Y. & J.

80. But failing to pay calls does not of

course imply that one is not a shareholder.
Schaeffer i\ Missouri Home Ins. Co., 46 Mo.
248; McHose v. Wheeler, 45 Pa. St. 32. But
see Fiser v. Mississippi, etc., R. Co., 32 Miss.

359; Lewis v. Robertson, 13 Sm. & M. (Miss.)

[VI, K, 1, g, (II)]

558; Hajme v. Beauchamp, 5 Sm. & M.
(Miss.) 515.

18. Hager v. Cleveland, 36 Md. 476; Eug-
gles V. Brock, 6 Hun (N. Y.) 164; Hays v.

Pittsburgh, etc., R. Co., 38 Pa. St. 81.

19. Philadelphia, etc., R. Co. v. Cowell, 28
Pa. St. 329, 70 Am. Dee. 128.

20. Mississippi, etc., E. Co. v. Harris, 36
Miss. 17.

21. Philadelphia, etc., R. Co. v. Cowell, 28
Pa. St. 329, 70 Am. Dec. 128; Hoare's Case,

30 Beav. 225, 2 Johns. & H. 229; Matter of

North of England Joint-Stock Banking Co.,

3 De G. & Sm. 258. And see Berthold v.

Goldsmith, 24 How. (U. S.) 536, 16 L. ed.

762; In re Francis, 9 Fed. Cas. No. 5,031, 2

Sawy. 286; Pott v. Eyton, 3 C. B. 32, 15

L. J. C. P. 257, 54 E. C. L. 32; Waugh v.

Carver, 2 H. Bl. 235, 2 Smith Lead. Cas.

1178; Grace v. Smith, 2 W. Bl. 998; Wight-
man V. Townroe, 1 M. & S. 412, 14 Rev. Eep.
475. Compare Phoenix Ins. Co. v. Hamilton,
14 Wall. (U. S.) 504, 20 L. ed. 729; Winship
V. U. S. Bank, 5 Pet. (U. S.) 529, 8 L. ed.

216; Bigelow V. Elliott, 3 Fed. Cas. No. 1,399,

1 Cliff. 28; Bowas v. Pioneer Tow Line, 3

Fed. Cas. No. 1,713, 2 Sawy. 21 ; The Crusader,
6 Fed. Cas. No. 3,456, 1 Ware 448; Hazard
V. Hazard, 11 Fed. Cas. No. 6,279, 1 Story
371. But when a husband receives dividends

for his wife (Ness v. Angas, 6 D. & L. 645,

3 Exch. 805, 13 Jur. 874, 18 L. J. Exch. 470),
or a trustee for his cestui que trust (Ness v.

Armstrong, 7 D. & L. 73, 4 Exch. 21, 13 Jur.

874, 18 L. J. Exch. 473), the rule may be
otherwise. See also Bosauquet v. Shortridge,

4 Exch. 698, 14 Jur. 71, 19 L. J. Exch.
221.

22. Re Mt. Morgan Gold Mine, 56 L. T.

Eep. N. S. 622.
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(iv) BuLM Whesm SuBSGMiPTioN Is Settled by Negotiable Instrument.
If the subscription is settled by the giving of a negotiable instrument, e. g., a
negotiable promissory note secured by a mortgage, and this is negotiated by the
corporation to an innocent third party before maturity, on a rule of public policy

which upholds the confidence of the business community in dealing in commer-
cial paper, he takes it discharged of equities subsisting between the maker and
the payee, and the maker cannot defend against his liability on it by showing
that he was induced to subscribe for the shares by false and fraudulent repre-

sentations of the corporation or its agpnts.''^

h. Subscriptions Given in Consequence of Erroneous Representations Not
Fraudulent but Founded on Mistake. If subscriptions to a corporation are

induced by representations not in themselves fraudulent, but founded on an honest
mistake on the part of those making such representations, the mistake does not
according to one theory entitle the subscriber to avoid the contract;''^ but the
better and modern opinion is that, although the representation may have been
innocently made, yet if it was one on which the intending subscriber had a right

to rely, and did rely, he will be entitled to relief from the contract.^ The
modern and approved doctrine is that the rule which entitles the deceived party
to a rescission " applies not merely to cases where the statements were known to

be false by those who made them, but to cases where statements, false in fact,

were made by persons who believed them to be true, if in the due discharge of

their duty, they ought to have known, or if they had formerly known and ought
to have remembered, the fact which negatives the representation made." ^

2. What Frauds Will and What Will Not Avoid Contract of Subscription—
&. Fraud Must Have Been Material Inducement to Contract. A fraud which
will, where the rights of innocent third persons do not supervene, entitle a sub-

scriber to shares to a rescission of his contract or to defend against actions for

assessments, must have been a material inducement to the contract. " It must
be a representation dmis locum cont/ractui, that is, a representation giving occa-

sion to the contract : the proper interpretation of which appears to me to be, the

assertion of a fact on which the person entering into the contract relied, and in

the absence of which, it is reasonable to infer, that he would not have entered

into it ; or the suppression of a fact, the knowledge of which, it is reasonable to

infer, would have made him abstain from the contract altogether." ^ It must
have been a proximate or immediate inducement to the purchase of the shares,

but for which the purchase would not probably have been made, although other

influences may have been at work to induce the subscription.^ This is not to be
established by impressions received from the fraudulent reports at some former
period, however distant ; but they should be clearly shown to have been in the

mind of the person at the time of the negotiations for the purchase, and to have
been one of the causes leading to the contract.'' The material inducement to the

23. Andrews v. Hart, 17 Wis. 297. v. Richards, 17 Beav. 87, 94, 17 Jur. 865, 22
24. Thus it has been held that where in- L. J. Ch. 562, 1 Wkly. Eep. 295, 19 Eng. L.

dividuals, having a design to be incorporated & Eq. 387. See also Money v. Jorden, 21
for the purpose of creating a water-power, L. J. Ch. 531, 11 Eng. L. & Bq. 182 [affirmed

cause surveys and estimates to be made of the in 2, De G. M. & G. 318, 21 L. J. Ch. 893, 13

water-power which can be created, and there- Eng. L. & Eq. 245, 51 Eng. Ch. 249] ; Bur-
upon represent it to be greater than it really rowes v. Lock, 10 Ves. Jr. 470, 8 Eev. Rep. 33,

is, hut without any intention to deceive, per- 856.

sons who subscribe for stock in the corpora- 27. Sir John Romilly, M. R., in Pulsford
tion on the faith of such representations, v. Richards, 17 Beav. 87, 96, 17 Jur. 865, 22
and agree to be personally liable for as- L. J. Ch. 569, 1 Wkly. Rep. 295, 19 Eng.
sessments, cannot avoid the contract on the L. & Eq. 387, 391.

grotmd of the mistake. Salem Mill-Dam 28. Lord Chanworth, in Matter of Royal
Corp. V. Ropes, 9 Pick. (Mass.) 187, 19 Am. British Bank, 3 De G. & J. 387, 5 Jur. N. S.

Dec. 363. 205, 28 L. J. Ch. 257, 7 Wkly. Rep. 217, 60
25. Cunningham v. Edgefield, etc., R. Co., Eng. Ch. 301.

2 Head (Tenn.) 2£. 29. Lord Chanworth, in Scotland Western
26. Sir John Romilly, M. R., in Pulsford Bank v. Addie, L. R. 1 H.' L. Sc. 145.
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subscription must have been the fraudulent prospectus, and not the subscriber's;

own knowledge.^ In order to a rescission, it is not necessary for the subscriber
to show that if the representations had not been made he would not have taken
the shares, but it is suflBcient that there is evidence to show that he was materially

influenced by the misrepresentations.^'

b. Fraud May Consist Either in Misrepresentation of a Fact or in Suppres-
sion of the Truth— (i) In General. The fraud which will entitle a subscriber

to shares of a corporation or joint-stock company to a rescission may be either of

a positive or negative kind. It may consist either in a suppression of what i&

true, or in an assertion of what is false.^

(ii) Mere Non-Disclosure as Ground op Rescission. In order to ren-

der the mere non-disclosure of facts in a prospectus a ground for rescinding a con-

tract to take shares made upon the faith of it, it must be, as it stands, misleading.^
It has been held that a prospectus of a corporation which merely speciiies the
dates and names of the parties to contracts, in compliance with the governing
statute,** is fraudulent, where it gives no further notice of circumstances contained
in the contracts which are material to be known, so that the omission of them
causes it to give a false impression.^

(in) Illustrations op Fraudulent Assertion op Truth Which Will
Avoid Contract. Where the subscription was induced by representations that

the entire proceeds of the capital stock would be used in payment for and in

improvement of real estate, when in fact it had been agreed by the organizers

that a part should be paid to the promoters, this entitled the subscriber to be
released from his subscription, in the absence of clear evidence of a ratification

after full knowledge of the falsity of the representations.^

c. Not Necessary For Purpose of Rescission That Fraudulent Representations

Be Made With Wilful Intent to Deceive— (i) In General. The true rule, which
ought not to be subject to doubt anywhere, is that if, in written proposals for a

sale of stock in a company, representations are contained which are false as to

any material fact, by which the purchasers have been misled to their injury, and
in which they are presumed to have trusted to the vendors, then the contract

founded upon such representations is void, whether the vendor knew the repre-

sentations to be false at the time they were made or not, and whether made with

a fraudulent intent or not.*'

30. Jennings v. Broughton, 17 Bear. 234, Foi illustrations of concealments which do
17 Jur. 905, 22 L. J. Ch. 585, 1 Wkly. Rep. not have the effect of avoiding the subscrip-

441, 19 Eng. L. & Eq. 420. To the same ef- tion see Walker v. Mobile, etc., R. Co., 34
feet is Salem Mill-Dam Corp. v. Ropes, 9 Miss. 245; Pulsford v. Richards, 17 Beav. 87,.

Pick. (Mass.) 187, 19 Am. Dec. 363. 17 Jur. 865, 22 L. J. Ch. 559, 1 Wkly. Rep.
31. In re London, etc.. Bank, 56 L. J. Ch. 295, 19 Eng. L. & Eq. 387 ; Vane v. Cobbold, 1

321, 56 L. T. Rep. N. S. 115, 35 Wkly. Rep. Exch. 798, 12 Jur. 60, 17 L. J. Exch. 97.

344. 33. McKeown v. Boudard-Peveril Gear Co.,

32. Hubbard v. Weare, 79 Iowa 678, 44 65 L. J. Ch. 446, 74 L. T.' Rep. N. S. 310 iaf-

TS. W. 915; Crump v. U. S. Mining Co., 7 firmed in 65 L. J. Ch. 735, 74 L. T. Rep. N. S.

Gratt. (Va.) 352, 56 Am. Dec. 116; Upton v. 712].

Englehart, 28 Fed. Cas.No. 16,800, 3 Dill. 496; 34. English Companies Act (1867), § 38.

Henderson v. Lacon, L. R. 5 Eq. 249, 18 L. T. 35. Aaron's Reefs v. Twiss, [1896] A. C.

Rep. N. S. 527, 16 Wkly. Rep. 328; Venezuela 273, 65 L. J. P. C. 54, 74 L. T. Rep. N. S.
Cent. R. Co. v. Kisch, L. R. 2 H. L. 99,. 36 794 laffvrming [1895] 2 Ir. 207].
L. J. Ch. 849, 16 L. T. Rep. N. S. 500, 15 36. West End Real Estate Co. v. Claiborne,
Wkly. Rep. 821 ; Pulsford v. Richards, 17 97 Va. 734, 34 S. E. 900. Compare Pulsford
Beav. 87, 22 L. J. Ch. 559, 17 Jur. 865, 1 v. Richards, 17 Beav. 87, 17 Jur. 865, 22
Wkly. Rep. 295, 19 Eng. L. & Eq. 387; New L. J. Ch. 569, 1 Wkly. Rep. 295, 19 Eng. L.
Brunswick, etc., R., etc., Co. «. Muggeridge, & Eq. 387.
1 Dr. & Sm. 363. See the charge of Drum- 37. Crump t). U. S. Min. Co., 7 Gratt.
mond, J., in National Park Bank x>. Nichols, (Va.) 352, 56 Am. Dec. 116. The court used
17 Fed. Cas. No. 10,047, 2 Biss. 146, as to the word "void" in the sense of voidable,
the duty of persons soliciting such subscrip- Hunter v. French League Safety Cure Co., 96
tions to make full disclosures. Iowa 573, 578, 65 N. W. 828 [quoting from
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(ii) Exception Where Action Is to Recover Damages For Deceit
Against Person Committing Fraud. A well-settled exception to the above
rule exists in the case where the action is to recover damages for the deceit against

the person or persons committing the fraud, in which case there must be evidence
of a guilty knowledge and purpose, technically called a scienter.^ This distinc-

tion is partly founded upon the consideration that the corporation, and not the
person making the misrepresentation, gets the benefit of it.''

d. Misrepresentations Need Not Be Put Forth to Deceive Particular Person.

The misrepresentations need riot have been put forth for the purpose of deceiving

the person seeking the rescission ; but they must have been put forth either for

the purpose of deceiving him or the general class of persons to which he belongs.^
Within the meaning of this rule, a second vendee of shares will not be able to

maintain an action for relief on the ground that his vendor was induced by the
fraudulent representations to purchase the shares.^' But a fraudulent prospectus

or report concocted by the directors of a company for the purpose of deceiving
the public generally as to its condition, with the view of inducing the public to

purchase its shares, will, if seen, believed, and acted upon by any member of the

public, afford ground for avoiding his contract of subscription.^ On like grounds
it has been held that a public advertisement, touching the allotment of shares in

a joint-stock company, is presumed to have been communicated to all who were
interested in the project. When therefore such an advertisement contained false

statements, which inveigled a provisional subscriber for shares into paying an
instalment of his subscription, he was entitled to recover the money from the

promoters of the enterprise.^ The writer conceives that there is no well-grounded

exception to this principle, so far as the rights of the first subscriber or allottee

are concerned ; " but whether the principle extends to his vendee there is a dif-

ference of opinion, as we shall point out when discussing the liability of directors.*'

e. Distinction Between Fraud and Failure of Consideration— (i) In Gen-
eral. If, on the faith of a projected corporation, a person subscribes for shares

therein, and afterward, on inspecting the memorandum of association, finds that

the undertaking is substantially different from that represented by the prospectus,

he is entitled to a rescission of his contract of subscription, on the principal

ground that the consideration of the contract has failed, in that the company does

not propose to give him that which he agreed to take ; he subscribed for shares

in one kind of a venture and they tender him shares in another.^

Mohler v. Carder, 73 Iowa 582, 35 N. W. Exch. 704, 38 L. T. Eep. N. S; 929, 26 Wkly.
647]. See also Venezuela Cent. R. Co. v. Eep. 746.

Kisch, L. R. 2 H. L. 99, 36 L. J. Ch. 849, 16 40. In re Hop, etc., Exch., etc., Co., L. R.
L. T. Rep. N. S. 500, 15 Wkly. Eep. 1 Eq. 483, 35 Beav. 273, 12 Jur. N. S. 322,

821. 35 L. J. Ch. 320, 14 L. T. Rep. N. S. 39; In re

Effect of agent's want of knowledge of National Patent Steam Fuel Co., 4 Drew,
falsity.— It has been held that a corporation 529, 5 Jur. N. S. 504, 28 L. J. Ch. 589, 7
cannot avoid responsibility for fraudulent rep- Wkly. Sep. 281.

resentations made by agents to induce sub- 41. In re Hop, etc., Exch., etc., Co., L. R.
scriptions to its capital stock, merely because 1 Eq. 483, 35 Beav. 273, 12 Jur. N. S. 322, 35
the agent who made the representations was L. J. Ch. 320, 14 L. T. Rep. N. S. 39; In re
not aware of their falsity, and the other National Patent Steam Fuel Co., 4 Drew. 529,

agent, who knew of the facts negativing the 5 Jur. N. S. 504, 28 L. J. Ch. 589, 7 Wkly.
truth of such representations, was not aware Eep. 281.

that they had been made. Talmadge v. Sani- 42. Dicta in Cross v. Sackett, 2 Bosw.
tary Security Co., 31 N. Y. App. Div. 498, 52 (N. Y.) 617; Ayre'a Case, 25 Beav. 513, 4
N. Y. Suppl. 139. Jur. N. S. 596, 27 L. J. Ch. 579.

38. Henderson v. Lacon, L. R. 5 Eq. 249, 43. Wontner v. Shairp, 4 C. B. 404, 56
18 L. T. Eep. N. S. 527, 16 Wkly. Rep. 328; E. C. L. 404.

Craig V. Phillips, 3 Ch. D. 722, 46 L. J. Ch. 44. This was conceded in the great case
49, 35 L. T. Rep. N. S. 198. For a good il- of Peek v. Gurney, L. R. 6 H. L. 377, 43 L. J.

lustration of the principle see Weir v. Bell, Ch. 19, 22 Wkly. Rep. 29.

3 Ex. D. 238, 47 L. J. Exch. 704, 38 L. T. 45. See infra, IX, 6, 11 e* seq.

Eep. N. S. 929, 26 'Wkly. Rep. 746. 46. Downes v. Ship, L. E. 3 H. L. 343, 37
39. Weir v. Bell, 3 Ex. D. 238, 47 L. J. L. J. Ch. 642, 19 L. T. Eep. N. S. 74, 17
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(ii) Cases Weebe Principle Does Not Apply. The variance must be
substantially different. The obligations incurred in the memorandum or other

instrument of association must substantially differ from those represented in the

prospectus.*'' Moreover, the representation must not relate to his collateral or

incidental advantage, such as the building of a railroad through the property of

the subscriber.^ Kor will such a contract be rescinded, when obtained in good
faith, from the mere fact that it turns out to be less valuable for the reason that

certain things, not conditions precedent, have not been done as represented.*'

f. Puffing and Exaggeration. Mere puffing and exaggeration as to the value

of the property possessed by the corporation, or as to its future prospects, do not.

afford any ground for the rescission of a share subscription, provided there was.

no misstatement of a material existing fact.**

g. Statements as to Matters of Opinion, Belief, Motive, Future Prospects, Etc>

Upon the same ground rest parol statements of matters of opinion, intention, and
belief,^' such as the time within which the proposed railroad will be built;®
the probable expense of the improvement undertaken by the corporation ; ^ the

prospective value of its stock ;
°* the profits to be derived from it, and the amount

which the subscribers will be required to pay in;^ things to be done in the

future by some other person or corporation, as that another corporation will aid

the one which is being organized ; ^ and parol representations that the person
proposing to equip the railroad of the proposed company is able to do it without
any advance from the company,'' or that the company has stock enough to fit out

the road in a given length of time,'' and only desires defendant's subscription,

and that of others along the line of the road, as an evidence of their friendly

disposition toward the road.'' So where a prospectus stated that a certain inven-

Wkly. Eep. 34; Oakes v. Turquand, L. R. 2
H. L. 325, 36 L. J. Ch. 949, 16 L. T. Eep.
N. S. 808, 15 Wkly. Rep. 1201 ; In re Russian
Ironworks Co., L. K. 2 Eq. 741, 14 L. T. Rep.

N. S. 728; Matter of Scottish, etc.. Finance
Bank, 2 De G. J. & S. 544, 11 Jur. N. S. 331,

12 L. T. Eep. N. S. 256, 13 Wkly. Rep. 599, 67
Eng. Ch. 426.

47. Downes v. Ship, L. R. 3 H. L. 343, 37

L. J. Ch. 642, 19 L. T. Eep. N. S. 74, 17
Wkly. Eep. 34; Kennedy u. Panama, etc.,

Boyd Mail Co., L. R. 2 Q. B. 580, 8 B. & S.

571, 36 L. J. Q. B. 260, 17 L. T. Eep. N. S.

62, 15 Wkly. Eep. 1039 (prospectus stated

that the company had a contract with the

government of New Zealand for carrying its

mails— contract repudiated by a subsequent
ministry— shareholder held bound).

48. Parker v. Thomas, 19 Ind. 213, 81 Am.
Dee. 385; Brownlee v. Ohio, etc., E. Co., 18

Ind. 68; Bish v. Bradford, 17 Ind. 490.

49. Penobscot E. Co. v. Dummer, 40 Me.
172, 63 Am. Dec. 654.

This does not apply where there has been
fraud as well as a failure of consideration.

—

This principle does not it seems apply where
there have been fraudulent representations as
to any part of that which induced the sub-

scriber to enter into the contract. Water
Valley Mfg. Co. v. Seaman, 53 Miss. 655,
opinion by Chalmers, J. Gom'pare Cook v.

Whitfield, 41 Miss. 541. And see Morrison v.

Ives, 4 Sm. & M. (Miss.) 652.
50. Union Nat. Bank v. Hunt, 76 Mo. 439

[affirming on this point 7 Mo. App. 42]

;

Denton v. Macneil, L. E. 2 Eq. 352; Kisch
V. Venezuela Cent. E. Co., 34 L. J. Ch. 545
(per Turner, L. J.). See also Gordon v.
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Parmelee, 2 Allen (Mass.) 212; Brown v.

Castles, 11 Gush. (Mass.) 348.

The folly of placing reliance on the state-
ments of the agents sent out to procure sub-
scriptions to shares of corporate stock is

illustrated by the case of Thornburgh v. New-
castle, etc., E. Co., 14 Ind. 499, as well as by
those cited in the next section.

51. New Albany, etc., E. Co. v. Fields, 10
Ind. 187; Clem v. Newcastle, etc., E. Co., 9
Ind. 488, 68 Am. Dec. 653; Yonkers Gazette
Co. V. Jones, 30 N. Y. App. Div. 316, 51 N. Y.
Suppl. 973; North Carolina E. Co. v. Leach,
49 N. C. 340; Armstrong v. Karshner, 47
Ohio St. 276, 24 N. E. 897.

52. Parker v. Thomas, 19 Ind. 213, 81

Am. Dec. 385; Brownlee v. Ohio, etc., E. Co.,

18 Ind. 68; Hardy v. Merriweather, 14 Ind.

203; Walker v. Mobile, etc., E. Co., 34 Miss.

245.
This appUcation of the rule is forcibly de-

nied in Henderson v. San Antonio, etc., E.
Co., 17 Tex. 560, 67 Am. Dec. 675.

53. Grossman v. Penrose Ferry Bridge Co.,.

26 Pa. St. 69.

54. Vawter v. Ohio, etc., E. Co., 14 Ind.

174.

55. Walker v. Mobile, etc., E. Co., 34 Miss.
245.

56. Johnson v. Crawfordsville, etc., E. Co.,

11 Ind. 280; Shattuek v. Eobbins, 68 N. H.
565, 44 Atl. 694.

57. Andrews v. Ohio, etc., E. Co., 14 Ind.

169.

58. Dynes v. ShaflFer, 19 Ind. 165; Bish »._

Bradford, 17 Ind. 490; Hardy v. Merri-
weather, 14 Ind. 203.

59. Bish V. Bradford, 17 Ind. 490.



CORPORATIONS [10 Cye.J 431

tion which it was the object of the company to work had been tested, and that

according to the experiments the material could be produced at a certain specified

cost, but that it was the intention to test the invention further, and after some
further testing the invention turned out to be worthless, it was held that this was
not such a misrepresentation as would avoid the contract.** The mere holding
out by an agent of flattering prospects is no ground for avoidance.*^

h. Fraudulent Promises of Something Unlawful— Ignorance of Law— (i) In
Qekeral. The fraudulent promise of something unlawful, although assented

to by the subscriber in ignorance of the law, will not relieve him, since every
person— even a judge— is conclusively presumed to know the law,*'' and this

principle applies in proceedings of e(juity as well as in proceedings at law.** On
this ground a fraudulent representation that the shares were non-assessable was
no defense against creditors of the corporation.*^ Nor were false representations

by the commissioners, as to matters fixed by the charter, any ground for avoiding
the subscription.*' The same was held with regard to representations made by
an a^ent sent out to solicit share subscriptions, that the proposed railroad would
be aided by another railroad company; since the representation involved the

question of the power of the other company to grant such aid.**

(ii) Misrepresentations or Concealments Regarding Facts Disclosed
BY Ckarter. Misrepresentations or concealments regarding facts disclosed by
the charter, such as the powers assumed by the corporation, will not have the

effect of relieving the subscriber ; and this for the further reason that they are

in the nature of misrepresentations concerning matters of law.*'

1. Parol Representations Varying Written Contract— (i) In General. On
familiar grounds parol representations made for the purpose of inducing a person

to take shares in the stock of a company cannot be urged in avoidance of the con-

tract, where such representations varied or contradicted the terms of the contract

itself.*^ Thus a representation that the proposed railroad would be built to a cer-

60. Denton ;;. Macneil, L. E. 2 Eq. 352.

See further as to misrepresentation of mat-
ters of intention McAllister v. Indianapolis,

etc., R. Co., 15 Ind. 11.

61. Hughes V. Antietam Mfg. Co., 34 Md.
316.

Illustrative failure of title of prospective
lands.— A good illustration of the above text

is presented in a case where the prospectus

mentioned several pieces of property which
the company was to purchase for the prosecu-

tion of the enterprise, and the fact that the

company failed to acquire one of these pieces

(a very inconsiderable portion in proportion
to the whole), through a defect in the title

thereto, was not deemed a circumstance suf-

ficient to invalidate a subscription made on
the faith of such prospectus, in the absence

of fraud or misrepresentation. Kelsey w.

Northern Light Oil Co., 54 Barb. (N. Y.)

111.

62. Parker v. Thomas, 19 Ind. 213, 81 Am.
Dec. 385; Johnson v. Crawfordsville, etc., E.
Co., 11 Ind. 280; Oil City Land, etc., Co. v.

Porter, 99 Ky. 254, 35 S. W. 643, 18 Ky. L.

Rep. 151; Upton v. Tribilcock, 91 U. S. 45,

23 L. ed. 203.

63. Leavitt v. Palmer, 3 N. Y. 19, 51 Am.
Dec. 333; Mellish v. Robertson, 25 Vt. 603;
Upton V. Tribilcock, 91 U. S. 45, 23 L. ed.

203: U. B. Bank v. Daniel, 12 Pet. (U. S.)

32, 9 L. ed. 989; Hunt v. Eousmanier, 1 Pet.
(U. S.) 1, 7 L. ed. 27.

64. Upton V. Tribilcock, 91 U. S. 45, 23
L. ed. 203.

65. Wight V. Shelby R. Co., 16 B. Mon.
(Ky.) 4, 63 Am. Dec. 522.
66. Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280.

There is technical propriety, but often
gross injustice, in the rule which holds an ig-

norant man to a, knowledge of the statute

law, which even the lawyers and judges do
not understand; and the sounder and juster
conception is that if, in the absence of col-

lusion, the corporation, in order to obtain
the stock subscription, promises something
which is unlawful, and which it hence cannot
perform, there is no contract. Zelaya Min.
Co. V. Meyer, 8 N. Y. Suppl. 487, 28 N. Y.
St. '759.

67. Oil City Land, etc., Co. v. Porter, 99
Ky. 254, 35 S. W. 643, 18 Ky. L. Rep. 151.

For example, a subscriber to the capital stock
of a railway company, chartered under the
general law of Georgia, cannot avoid payment
on the ground of fraudulent representations
regarding a construction company, its re-

sources, and the value of its stock, which the
railway company has agreed to deliver to its

shareholders, since he is chargeable with no-
tice that the railway company had no power
to issue such stock. Russell v. Alabama Mid-
land R. Co., 94 Ga. 510, 20 S. E. 350.

68. Alabama.— Smith v. Tallassee Branch
Cent. Plank Road Co., 30 Ala. 650.
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tain point,*' the agreement of subscription stating otherwise, or leaving it in the
discretion of the directors whether it should be built to that point or not ; ^ or

that the subscriber might pay for his subscription in ties at a certain rate," or in

land and labor,'^ the contract itself calling for payment in cash, will not relieve

the subscriber.

(ii) EqviTY Will Not Refosm Contract of Subscription on This
Ground. Nor will equity reform a contract of subscription to the capital stock

of a corporation by inserting therein a contemporaneous parol agreement making
the subscription conditional upon the corporation doing a certain thing, such as

locating its railroad on a particular route.™

(ill) Contemporaneous Parol Agreements CannotRe Set up to Prove
Failure of Consideration. Nor can such an agreement be set up as a defense
under a plea of failure of consideration ; for while it is competent to show by
extrinsic evidence the absence, failure, or illegality of a contract in writing, or

that the consideration is greater or less than that specified, yet it is not com-
petent to show a consideration adverse to the one expressed on the face of the

instrument.'^

(iv) Application OP Princifle Wbere Registered Corporation^s Regis-
tered Certificate Shows Amount of Shares, Amount Paid, Etc. This
principle is of particular application where, under the governing statute, the

memorandum or articles of incorporation are registered, showing the amount of

share capital and the amount which has been subscribed, the amount which has

been paid in, etc. Here the public are entitled to look to and to confide in a

registered document, and hence it will not be competent for subscribers to the

shares, where the registered contract shows an absolute subscription, to avoid it

on the ground that the subscription was made for some purpose shown by a con-

ArTainsas.— Mississippi, etc., R. Co. v.

Cross, 20 Ark. 443.

Florida.— Martin v. Pensacola, etc., R. Co.,

S Fla. 370, 73 Am. Deo. 713.

Illinois.— Goodrich v. Reynolds, 31 111.

490, 83 Am. Dec. 240.

Indiana.— McAllister v. Indianapolis, etc.,

R. Co., 15 Ind. 11; Vawter v. Ohio, etc., R.
Co., 14 Ind. 174; Andrews v. Ohio, etc., R.

Co., 14 Ind. 169; Carlisle v. Bvansville, etc.,

R. Co., 13 Ind. 477; Eakright v. Logansport,

«tc., R. Co., 13 Ind. 404; Bvansville, etc., R.

Co. V. Posey, 12 Ind. 363.

Louisiana.— Vicksburg, etc., R. Co. v. Mo-
Kean, 12 La. Ann. 638.

Massachusetts.— Salem Mill-Dam Corp. v.

Ropes, 9 Pick. 187, 19 Am. Dec. 363.

New EampsJii/re.— Pisoataqua Ferry Co. v.

Jones, 39 N. H. 491.

North Carolina.— North Carolina R. Co. v.

Leach, 49 N. C. 340.

Ten7iessee.— East Tennessee, etc., R. Co. v.

Cammon, 5 Sueed 567.

Vermont.— Connecticut, etc.. Rivers R. Oo.

V. Bailey, 24 Vt. 465, 58 Am. Dec. 181.

United States.— Ogilvie ». Knox Ins. Co.,

22 How. 380, 16 L. ed. 349.

69. Evansville, etc., R. Co. v. Posey, 12
Ind. 363.

70. Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280; Miller v. Hanover Jimction, etc.,

R. Co., 87 Pa. St. 95, 30 Am. Rep. 349. Com-
pare Hester v. Memphis, etc., R. Co., 32
Miss. 378.

71. Thornburgh v. Newcastle, etc., R. Co.,

14 Ind. 499.
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72. Walker v. Mobile, etc., R. Co., 34 Miss.
245.

This principle has been applied in cases of

promises made in public speeches by the presi-

dent of the company. Mississippi, etc., R. Co.

V. Cross, 20 Ark. 443. And it has been held
that where A tells the agent sent out by the
corporation to solicit subscriptions, that he
will not subscribe unless B subscribes, where-
upon the agent, without authority, enters B's

name on the subscription book, this will not
avoid the subscription of A, since it is no
part of the written contract. Cunningham v.

Edgefield, etc., R. Co., 2 Head (Tenn.) 22,

ignoring the consideration that it may be a
fraud upon A. But see Centre, etc.. Turn-
pike Road Co. V. MoConaby, 16 Serg. & R.
(Pa.) 140. That the subscriber cannot avoid
his subscription on the 'ground of false rep-

resentations made by the agent as to what
the subscription paper contained see Thorn-
burgh V. Newcastle, etc., R. Co., 14 Ind. 499.

That fraudulent representations made in the
most public manner and with the apparent
sanction of a majority of the directors will

not avoid the subscription, unless it be shown
that authority to make them had been con-

ferred by the directors, acting as a board,

so that the company can keep the fruits of

the fraud and repudiate the means by which
those fruits were obtained see Buffalo, etc.,

R. Co., V. Dudley, 14 N. Y. 336.

73. Gelpcke v. Blake, 15 Iowa 387, 83 Am.
Dec. 418. Compare G«lpcke v. Blake, 19 Iowa
263, same case on second appeal.

74. Gelpcke v. Blake, 19 Iowa 263.
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temporaneons unrecorded agreement; as for example that the unpaid balance

shown by the recorded document represented shares subscribed for by the share-

holders as agents, to be sold by it when in need of funds.''

j. Ambiguous Statements. Ambiguous statements made in a prospectus, or

by the agent soliciting the subscription, will not afford a ground for avoiding it,

where the means of ascertaining the truth were open to the subscriber.'^

k. Misstatements as to Names of Directors— Holding Out Prominent Names
as Decoys. For the promoters of a corporation to induce men of character and
financial standing to consent to lend the iise of their names as directors of the
company upon a promise of indemnity from responsibility is a gross fraud upon
the public, and will avoid the subscription of one who has been thereafter induced
to take the shares of the company;'" but this will not be so in the case of a
director who attends but one meeting of the board and then retires, in the absence
of evidence that his name was used as a decoy.™

1. Fraud In Which Subscriber Seeking Relief Participated— (i) In Gunebal.
If the shareholder who seeks relief from his contract on the ground of fraud
himself knowingly participated in organizing the company and m putting forth

the fraudulent representations he wiU of course be estopped by his own conduct
from claiming a rescission.™

(ii) Chaetmr FbavdulentltProgured-^OorposationIllsoallt Obgan-
IZED. On similar grounds it has been held that a shareholder who has accepted
the charter of a corporation and assisted in putting it in operation cannot show,
when proceeded against by one of its creditors, that its charter was obtained by
fraud.^" l^either can a person who assisted in the organization of the company
escape liability as a subscriber for its stock, on the ground that the corporation

was not organized according to law.^'

(m) Secret Agreements Wits Subscriber Prejudicial to Corporation.
Hence it will be no defense to an action to enforce the subscription that the sub-

scription was colorable merely, not intended to be paid, and that there was a

secret agreement that it should not be paid, but that it was intended merely to

enable the corporation to get sufficient stock subscribed to enable it to become
incorporated under the law,^ to induce others to subscribe for shares,*' or to give

credit to the concern.^ The rule extends so far as to avoid all secret conditions ^

annexed to the contract of particular subscribers, by which their engagement is

rendered more onerous to the corporation, more favorable to them, or in any
respect different from that named in the written contract and in the governing
statute ; and to hold the subscriber liable to the obligations of a hona fide share-

holder ; and this is illustrated by a variety of decisions cited here and elsewhere.**

75. Allibone v. Hager, 46 Pa. St. 48. 81. Central Plankroad Co. v. Clemens, 16

76. Hallows v. Fernle, L. E. 3 Ch. 467, 18 Mo. 359; Occidental Ins. Co. v. Ganzhorn, 2

L. T. Rep. N. S. 340, 16 Wkly. Rep. 873 [of- Mo. App. 205.

firming L. R. 3 Eq. S20]. 82. Litchfield Bank v. Church, 29 Conn.
77. Re Life Assoc, of England, 34 Beav. 137; Graff i;. Pittsburgh, etc., E. Co., 31 Pa.

639, 643, 11 Jur. N. S. 359, 34 L. J. Ch. 278, St. 489; Centre Turnpike Road Co. v. Ma-
li L. T. Rep. N. S. 43, 13 Wkly. Rep. 486, Conaby, 16 Serg. & R. (Pa.) 140.

Sir John Romilly, M. R., saying: "It is 83, White Mountains R. Co. v. Eastman,
obvious that a, more gross misrepresentation 34 N. H. 124; Custar v. Tituaville, etc., Gas
can hardly be made, than holding out to the Co., 63 Pa. St. 381. See also Miller v. Han-
world that responsible persons, who have over Junction, etc., R. Co., 87 Pa. St. 95, 30
nothing at all to do with the company, are Am. Rep. 349. "

directors of it." 84. Litchfield Bank v. Church, 29 Conn.
78. Hallows v. Fernie, L. R. 3 Ch. 467, 18 137.

L. T. Rep. N. S. 340, 16 Wkly. Rep. 873 85. See supra, VI, J, 1, d, (iv).

[affirmmg L. R. 3 Eq. 520]. 86. Connecticut.—Litchfield Bank »: Church,
79. Litchfield Bank v. Church, 29 Conn. 29 Conn. 137; Mann v. Cooke, 20 Conn.

137; Southern Plank-Road Co. v. Hixon, 5 178.
Ind. 165; Centre, etc., Turnpike Road Co. v. Indiana.— New Albany, etc., R. Co. v.

McConaby, 16 Serg. & R. (Pa.) 140. Slaughter, 10 Ind. 218; New Albany, etc., R.
80. Smith v. Heidecker, 39 Mo. 157. Co. v. Fields, 10 Ind. 187.

[ 38 ] [VI. K, 2, 1. (in)]



434: [10 Cye.] CORPORATIONS

The reason is said to be that such contracts are contracts among the subscribers,

as well as contracts between the subscriber and the corporation ; so that, to allow
them to operate to release the subscription of the particular subscriber, would
operate as a fraud on the others.^ It has, however, been held that a subscriber

to the shares of a corporation cannot avoid liability on his subscription on the

ground that subscriptions made by others, which induced him to subscribe, were
simply colorable and decoys to induce other subscriptions, and made with the

secret understanding that no liability should attach to them ; since in such cases

the law discharges the secret understanding and holds them liable to their sub-

scription as written, for which reason it could not operate as a fraud upon other

subscribers.^

m. Separate Agreements Among Shareholders as to Future Disposition of

Shares Enforceable, Although Not as Against Corporation. Such an agreement is

valid and enforceable as between the shareholders, although not as against the

corporation or its creditors. Thus an agreement by one who subscribes to the

stock of a corporation and other shareholders, who hold a majority of its stock

and have consequently a controlhng interest in it, that the latter will, after the

lapse of a given time, if the subscriber shall desire to sell his shares, pnrchase
them from him at the price at which he buys them from the corporation, with
lawful interest, is a valid and enforceable contract.^'

n. Right of Rescission For Fraud of Promoters, Members of Syndicates, Etc.,

Before Organization. "When a corporation, with knowledge, adopts a contract

procured in its behalf through fraud, it adopts the fraud, as much so as though
the fraud had been committed by its authorized agent with the knowledge of its

managing board of officers. For example one who is induced through fraud to

subscribe to the capital stock of a proposed land company, by a promoter thereof

Mississippi.— Saflfold v. Barnes, 39 Miss.

399.

Missouri.— Chouteau Ins. Co. v. Floyd, 74
Mo. 286.

New York.— Yonkers Gazette Co. v. Jones,

30 N. Y. App. Div. 316, 51 N. Y. Suppl. 973.

Pennsylvania.— Custar v. Titusville Gas,
etc., Co., 63 Pa. St. 381; Robinson v. Pitts-

burgh, etc., E. Co., 32 Pa. St. 334, 72 Am.
Dee. 792.

Vermont.— Blodgett v. Morrill, 20 Vt. 509.

Wisconsin.— Downie v. White, 12 Wis. 176,

78 Am. Dec. 731.

Agreement for part payment in work.— Of
this nature is a private agreement with the

directors that the subscribers are to be al-

lowed to make part payment in work. Eidge-

field, etc., R. Co. v. Brush, 43 Conn. 86.

87. La Grange, etc., Plank Road Co. v.

Mays, 29 Mo. 64; Gordon, J., in Miller v.

Hanover Junction, etc., E. Co., 87 Pa. St.

95, 30 Am. Eep. 349 ; Woodward, J., in Graff
V. Pittsburgh, etc., E. Co., 31 Pa. St. 489.

88. Bach v. Tuch, 126 N. Y. 53, 26 N. E.
1019, 36 N. Y. St. 663; Wilson v. Hundley,
96 Va. 96, 30 S. E. 492, 70 Am. St. Eep. 837

;

Campbell v. Fleming, 1 A. & E. 40, 3 L. J.

K. B. 136, 3 N. & M. 834, 28 E. C. L. 44.

See also Armstrong v. Danahy, 75 Hun
(N. Y.) 405, 27 N. Y. Suppl. 60, 56 N. Y.
St. 743; Connecticut, etc.. Rivers E. Co. v.

Bailey, 24 Vt. 465, 58 Am. Dec. 181. Com-
pare Blodgett V. Morrill, 20 Vt. 509. See
also Chouteau Ins. Co. v. Floyd, 74 Mo. 286.

Especially is it no defense unless the sub-

scriber make it appear that he was misled by

[VI, K. 2, 1, (m)]

the fraud. Connecticut, etc.. Elvers E. Co.

V. Bailey, 24 Vt. 465, 58 Am. Dec. 181.

For similar reasons it has been held that
if one having possession of a paper contain-

ing an agreement to take shares in the cap-

ital stock of a corporation, after subscrib-

ing in good faith for shares of such stock,

induces another to subscribe on the faith of

his subscription, and then alters the paper
by reducing the number of shares taken by
himself, and delivers the instrument in this

condition to the secretary, who is also a di-

rector of the company, this will not affect

the liability of one thus induced to subscribe,

although at the time of such delivery the
person making the alteration explains the

same to the secretary, who makes no objec-

tion thereto. The reason is that such an al-

teration, made without the consent of the

other shareholders, is a mere nullity, does
not release the subscriber who so attempts

to secure his release, and therefore does not
affect the corresponding obligations of other
subscribers. Jewett v. Valley R. Co., 34 Ohio
St. 601. Compare Bank of Commerce v.

Hoeber, 11 Mo. App. 475 [affirmed in 88 Mo.
37, 57 Am. Rep. 359], where a multilateral

contract of compromise between the debtor
and his creditors, void as to some, was held
void as to all.

89. Meyer v. Blair, 109 N. Y. 600, 17 N. E.

228, 16 N. Y. St. 380, 4 Am. St. Rep. 500.

See also Winston v. Dorsett Pipe, etc., Co.,

129 111. 64, 21 N. E. 514, 4 L. R. A. 507.

Compare Re Canada Cent. Bank, 25 Can.
L. J. N. S. 238,
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who represents that it will be a flrst-class investment, and that he has no other

interest in the lands proposed to be purchased than that of a mere shareholder,

whereas he in fact holds an option for the purchase of such lands, may repudiate

the contract of subscription at his option ; and upon his doing so the land com-
pany cannot recover unpaid assessments on the stock subscribed for by him.*
So if the promoters of a corporation attach to the prospectus issued before its

formation a list of members of the council of administration, this is a represen-

tation that the persons named have authorized the publication of their names as

members, and not of their mere willingness to join ; and if untrue entitles one
who has subscribed in reliance thereon to rescind the contract of subscription and
recover back the money paid thereon.'' Some courts have been unable to reach

this salutary principle, holding, on a state of facts like those just referred to, that

the remedy of the defrauded sharetaker is not against the corporation for a
rescission of the contract of subscription, because it has been guilty of no fraud,

although it has obtained the fruits of the fraud, but remanding the injured party
to an action against the fraudulent promoters for an accounting.** Another court

has gone so far in the opposite direction as to hold that the fact that the
defrauded sharetaker settles with the promoters for their conversion to their

own use of the money paid by him for the shares, knowing of the conversion,

does not affect his right, as between himself and the corporation, to rescind the

contract on the ground that he was induced to make it through false representa-

tions, he having no knowledge of the false representations at the time when he
made the settlement.^' But where the fraud is entirely disconnected from the

corporation, and the corporation is entirely innocent of it, clearly it cannot be
made responsible for it in any proceeding. For example where a corporation,

being in difficulties, sold its property to an incorporated " syndicate" for a round
sum, and a subscriber to the shares of the syndicate was induced by the frauds of

other members of the syndicate, but not by any fraud of the corporation, to sub-

scribe for shares— not of the vendor corporation, but of the syndicate— and to

give his notes for the purchase-price of such shares, which notes went into the

hands of the vendor corporation as a part of the purchase-price of its properties,

the maker of the notes could not have them delivered up and canceled, on the

ground that he had been induced to give them through the fraud of his coadven-
turers in the syndicate.'*

o. What False Prospectuses, Representations, Concealments, Etc., Afford

Ground For Rescission. The following false statements, concealments, etc., have
been held sufficient ground to rescind a contract of share subscription induced
thereby, provided the right of rescission has not been lost by laches, acquiescence,

lapse of time, or other circumstances elsewhere stated : A statement by an agent,

authorized to sell the shares of the corporation, to the effect that none of its

shares had been sold for less than a stated sum per share, whereas some of them
had in fact been sold for one fifth of that sum ; ^ an erroneous representation

made by the president of the corporation, through whom the shares were pur-

chased, to the effect that all the shares had been purchased, but that he could pur-

chase shares from original subscribers at a premium, where some of the stock
^

transferred had been previously surrendered to the corporation, and it received

90. Virginia Land Co. v. Haupt, 90 Va. N. Y. St. 453 [afp,rmed in 143 N. Y. 537, 38
533, 19 S. E. 168, 44 Am. St. Kep. 939. N. E. 731] ; Franey v. Warner, 96 Wis. 222,

91. In re Metropolitan Coal Consumers' 71 N. W. 81.

Assoc, [1892] 3 Ch. 1, 61 L. J. Ch. 741, 66 93. Hunter v. French League Safety Cure
L. T. Eep. N. S. 700 Iciting In re Metro- Co., 96 Iowa 573, 65 N. W. 828.

politan Coal Consumers' Assoc, 59 L. J. Ch. 94. Tradesmen's Nat. Bank v. Looney, 99

281, 62 L. T. Eep. N. S. 30, 1 Meg. 463 (of- Tenn. 278, 42 S. W. 149, 63 Am. St. Rep.
firmed in 63 L. T. Eep. N. S. 429)]. 830, 38 L. E. A. 837.

92. Getty v. Devlin, 70 N. Y. 504, 54 95. Wenstrom Consol. Dynamo, etc, Co. v.

N. Y. 403; U. S. Vinegar Co. v. Schlegel, Purnell, 75 Md. 113, 23 Atl. 134, per Alvey,
67 Hun (N. Y.) 356, 22 N. Y. Suppl. 407, 51 C. J.

[VI. K. 2, o]
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the premium allowed for such stock ; ^ where a person applied for membership
in a corporation under the belief that it was an old society of which he had taken
steps to become a member, which belief was known to and fostered by the per-

son obtaining his application, and where, in response to subsequent inquiries made
of the new company, false statements were made to him which resulted in con-

firming his error. Here there was not merely a voidable contract, but no con-

tract at all.*'

p. What Misrepresentations, Etc., Not Sufficient Ground For Rescission. It is

almost needless to repeat that false statements in a prospectus are not ground for

rescission of a contract to take shares in a company, where the subscriber is not
misled thereby,?^ as where the prospectus was issued after the subscription had
been made.'' It has been held that relief cannot be granted to one who has sub-

scribed for stock in a corporation, upon a prayer for rescission on the ground of

false representations in the prospectus, merely because some of the stock was
issued to directors who did not pay therefor, to secure them against loss for

indorsements of corporate paper, of which nothing was said in the prospectus.^

In an action by a receiver to recover amounts subscribed to the capital stock of

the corporation, it has been held that defendant cannot prove false representations

made to him by the person who solicited his subscription, where the subscription

papers signed showed such representations to be untrue, and when they neither

affect the value of the stock, nor is it shown that the other subscribers were privy

to or had notice of them.^ Another court has gone further, and in its official

syllabus has stated a proposition which would prevent every written contract

from being assailed on the ground that it was imposed upon the party peeking
relief from it by fraudulent representations, unless the misrepresentations were
embodied in the contract itself, by holding that where a contract by which a per-

son becomes a member of a corporation is unambiguous, and contains no refer-

ence to circulars containing false statements, which such person claims induced
him to become a member, such statements are no defense to an action on such
contract with the corporation.' A subscriber to shares in a corporation cannot be
relieved from his subscription on the ground of fraud, because, after he made his

subscription, it was falsely announced that the stock was all subscribed for, and a

meeting held at which all the stock was voted, since acts occurring after his sub-

scription cannot be said to have induced him to subscribe.*

q. Effect of Forfeiture of Shares of One Induced to Subscribe Througrh

Fraud. One induced by a fraudulent prospectus to apply for an allotment of

shares in a corporation, which are afterward forfeited by his failure to pay calls,

ceases to be a shareholder and becomes a mere debtor to the company, and if he

96. McDoel v. Ohio Valley Imp., etc., Co., since the jury might have found that the

36 S. W. 175, 18 Ky. L. Rep. 294. statements were fraudulent, as material state-

97. In re International Auctioneers, etc., ments of past occurrences, known to be false,

Soc, [1898] 1 Ch. 110, 67 L. J. Ch. 81, 77 or not known to be true, by the maker, and

L. T. Eep. N. S. 523, 4 Manson 393, 46 Wkly. not within defendant's knowledge. Ander-

Eep. 187. As to the right of rescission of son v. Scott, 70 N. H. 350, 47 Atl. 607, 49

share subscriptions for fraud see Fear v. Atl. 568.

Bartlett, 81 Md. 435, 32 Atl. 322, 33 L. E. A. 98. McKeown «. Boudard-Peveril Gear Co.,

721, and the learned note appended thereto. 65 L. J. Ch. 735, 74 L. T. Rep. N. S. 712, 45

That fraud may be a good defense to an Wkly. Eep. 152 \_affirming 65 L. J. Ch. N. S.

action for the subscription price of shares 446, 74 L. T. Eep. N. S. 310].

see French v. Ryan, 104 Mich. 625, 62 N. W. 99. Negley v. Hagerstown Mfg., etc., Co.,

1016; Provincial Ins. Co. v. Brown, 9 U. C. 86 Md. 692, 39 Atl. 506.

C. P. 286. Where the evidence tended to 1. Bartol v. Walton, etc., Co., 92 Fed. 13.

show that one soliciting subscriptions for 2. Wood Harvester Co. v. Jefferson, 71

stock in a publishing company falsely repre- Minn. 367, 74 N. W. 149.

sented that a certain newspaper had been 3. Smith v. Southern Bldg., etc., Assoc,

purchased for the company and press reports 111 Ga. 811, 35 S. E. 707. This cannot pos-

secured, in an action on the subscription it sibly be the law.

was error to direct a verdict for plaintiffs, 4. Bartol v. Walton, etc., Co., 92 Fed. 13.

{VI, K, 2, 0]
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has done nothing to affirm the contract he may in an action for calls repudiate

the obligation on the ground of the fraud.^

3. Remedies of Defrauded Shareholder Against Company— a. In General. It

may be stated generally that any misrepresentations or concealments of facts which
materially affect the success of the undertaking will, as between the company and
the person who, on the faith of such misrepresentations or concealments, has
been induced to take shares, entitle him to a rescission of the contract ;

^ will be a
defense to suits for calls,'' or to a suit for specific performance of the contract of

subscription ;
^ and will entitle him to an injunction against suits for calls.'

5. Aaron's Reefs v. Twiss, [1896] A. C.
273, 65 L. J. P. C. 54, 74 L. T. Rep. N. S.

794 lafflrming [1895] 2 Ir. 207].
Instances under the foregoing rules—

Shareholder released on ground of fraud.

—

See 2 Thompson Corp. §§ 1408-1413, setting
forth the facts of the following cases which
were held not sufBeient to afford ground for
relieving subscribers to the shares of corpo-
rations from the obligations of their sub-
scriptions.

Indiana.— Wert v. Crawfordsville, etc.,

Turnpike Co., 19 Ind. 242.

Missouri.— Occidental Ins. Co. v. Ganz-
horn, 2 Mo. App. 205.

New Fork.— Kelsey v. Northern Light Oil

Co., 54 Barb. 111.

I'ennessee.— State v. Jefferson Turnpike
Co., 3 Humphr. 304.

Wisconsin.— Waldo v. Chicago, etc., R. Co.,

14 Wis. 575.

England.—^Venezuela Cent. R. Co. v. Kisch,
L. R. 2 H. L. 99, 36 L. J. Ch. 849, 16 L. T.

Rep. N. S. 500, 15 Wkly. Rep. 821; In re

Warren's Blacking Co., L. R. 4 Ch. 178, 39
L. J. Ch. 8, 20 L. T. Rep. N. S. 50, 17 Wkly.
Rep. 267; Ross v. Estates Invest. Co., L. R.
3 Ch. 682, 37 L. J. Ch. 873, 19 L. T. Rep.
N. S. 61, 16 Wkly. Rep. 1151; Henderson v.

Lacon, L. R. 5 Eq. 249, 18 L. T. Rep. N. S.

527, 16 Wkly. Rep. 328; In re Canadian
Native Oil Co., L. R. 5 Eq. 118, 37 L. J. Ch.
257; Smith v. Reese River Co., L. R. 2 Eq.
264, 12 Jur. N. S. 616, 14 L. T. Rep. N. S.

283, 14 Wkly. Rep. 606; Bell's Case, 22 Beav.
35, 2 Jur. N. S. 844, 26 L. J. Ch. 137; EiC p.

Ginger, 5 Ir. Ch. N. S. 174.

Other instances under foregoing rules—
Shareholder not released.— See 2 Thompson
Corp. §§ 1414-1418, setting forth the' facts

of the following cases: Bates v. Great West-
ern Tel. Co., 134 111. 536, 25 N. E. 521; Loh-
man v. New York, etc., R. Co., 2 Sandf.

(N. Y.) 39; Jackson v. Turquand, L. R. 4
H. L. 305, 39 L. J. Ch. 11; Matter of Royal
British Bank, 3 De G. & J. 387, 5 Jur. N. S.

205, 28 L. J. Ch. 257, 7 Wkly. Rep. 217, 60
Eng. Ch. 301; Matter of Hull, etc., L. As-
sur. Co., 2 De G. & J. 275, 4 Jur. N. S. 1005,
6 Wkly. Rep. 384, 59 Eng. Ch. 219; Matter
of North of England Joint Stock Banking
Co., 5 De G. & Sm. 283, 16 Jur. 810, 21
L. J. Ch. 468 ; Dodgson's Case, 3 De G. & Sm.
85, 14 Jur. 386; Matter of Direct London,
etc., R. Co., 3 De G. & Sm. 43, 13 Jur. 725;
Zn re Athenaeum L. Assur. Soc., Johns. 451,
5 Jur. N. S. 216.

6. Grangers' Ins. Co. v. Turner, 61 Ga.
561 ; Henderson v. San Antonio, etc., R. Co.,

17 Tex. 560, 67 Am. Dec. 675; Waldo v. Chi-

cago, etc., R. Co., 14 Wis. 575; Venezuela
Cent. R. Co. v. Kisch, L. R. 2 H. L. 99, 36
L. J. Ch. 849, 16 L. T. Rep. N. S. 500, 15
Wkly. Rep. 821. See also Ashmead v. Colby,
26 Conn. 287; State v. Jefferson Turnpike
Co., 3 Humphr. (Tenn.) 304; Ross v. Estates
Invest. Co., L. R. 3 Ch. 682, 37 L. J. Ch. 873,
19 L. T. Rep. N. S. 61, 16 Wkly. Rep. 1151
[affirming L. R. 3 Eq. 122] ; Henderson v.

Lacon, L. R. 5 Eq. 249, 18 L. T. Rep. N. S.

527, 16 Wkly. Rep. 328; Rawlins v. Wick-
ham, 3 De G. & J. 304, 5 Jur. N. S. 278, 28
L. J. Ch. 188, 7 Wkly. Rep. 145, 60 Eng. Ch.
237.

; 7. Aldbamia.— Rives v. Montgomery South
Plank-Road Co., 30 Ala. 92.

lovM.— Davis V. Dumont, 37 Iowa 47.

Mississippi.— Water Valley Mfg. Co. v.

Seaman, 53 Miss. 655.

Missouri.— Occidental Ins. Co. v. Ganz-
horn, 2 Mo. App. 205.

Yirgvnia.— Crump v. U. S. Mining Co., 7
Gratt. (Va.) 352, 56 Am. Dec. 116.

England.— Bwlch-Y-Plwm Lead Min. Co.
V. Baynes, L. R. 2 Exch. 324, 36 L. J. Exch.
183, 16 L. T. Rep. N. S. 597, 15 Wkly. Rep.
1108; Glamorganshire Iron, etc., Co. v. Ir-

vine, 4 P. & F. 947.

8. New Brunswick, etc., R., etc., Co. v.

Muggeridge, 1 Dr. & Sm. 363.

9. Henderson v. Lacon, L. R. 5 Eq. 249,
18 L. T. Rep. N. S. 527, 16 Wkly. Rep. 328;
Smith V. Reese River Co., L. R. 4 H. L. 64,

39 L. J. Ch. 849, 17 Wkly. Rep. 1024 [af-

firmed in L. R. 2 Eq. 264, 12 Jur. N. S. 616,

14 L. T. Rep. N. S. 283, 14 Wkly. Rep. 606]

;

Venezuela Cent. R. Co. v. Kisch, L. R. 2 H. L.
99, 36 L. J. Ch. 849, 16 L. T. Rep. N. S. 500,
15 Wkly. Rep. 821.

Practice in such cases.— Thorpe v. Hughes,
3 Myl. & C. 742, 14 Eng. Ch. 742 (where an
injunction was denied) ; In re Ruby Consol.
Min. Co., L. R. 9 Ch. 664, 43 L. J. Ch. 633,

31 L. T. Rep. N. S. 55, 22 Wkly. Rep. 833
(where the shares having been fully paid up,
it was ruled that the merits ought to be
tried at law, in an action to recover back
the purchase-money, and not by a motion in

chancery, under Companies Act (1862), § 35,

to have plaintiff's name excluded from the
list of shareholders).

A court of equity has power to change or
to set aside the stock in a corporation, in
case of fraud as well as mistake. Bailey v.

[VI, Ki 3, a]
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b. Scope of Remedy in Equity— (i) In General. It is well settled that

these courts will entertain jurisdiction in such cases of a bill which seeks a repay-

ment of the moneys received from the complainant under such a fraudulent con-

tract, for the reimbursement of his costs and charges, and for an account of the

same.*"

(ii) No Relief in Equity to One Who Was Pabtt to Fbatjd. A
discharge from a subscription on the ground of fraud cannot be obtained by one
who was himself a party to the fraud." But a shareholder who has purchased
the shares in good faith is not estopped from maintaining a suit to annul stock

fraudulently issued before his purchase, because the prior holder of his shares has

barred his right to relief by participation in the fraudulent transaction.^

e. Necessary Elements of Plea of Fraud to Action For Calls. To an action

by a company against a shareholder,, to recover the amount of a call made by the

directors on his shares of stock, the following may be stated as the necessary ele-

ments of a plea of fraud : (1) A distinct allegation of the matter in which the

fraudulent representation or concealment consisted.*' A general charge that the

subscription was procured through fraud, it is supposed, would be bad for want
of sufificient particularity of statement ; it would not apprise the opposite party
of the nature of the defense. (2) That he used reasonable diHgence to make
himself acquainted with the matters of fact in respect of which the fraud is

charged, and that, within a reasonable time after discovering the facts, he repudi-

ated his contract and offered to surrender his certificate." In other words he
must show that he did all that could have been done under the circumstances to

free himself from liability.*'

Champlain Min., etc., Co., 77 Wis. 453, 46
N. W. 539.

10. Hill «. I^ne, L. R. 11 Eq. 215, 40 L. J.

Ch. 41, 23 L. T. E«p. N. S. 547, 19 Wkly. Rep.

194; Ramshire ». Bolton, L. R. 8 Eq. 294,

38 L. J. Ch. 594, 21 L. T. Rep. N. S. 51, 17
Wkly. Rep. 986; Slim v. Croucher, 1 De G.
E. & J. 518, 6 Jur. N. S. 437, 29 L. J. Ch.

273, 8 Wkly. Rep. 347, 62 Eng. Oh. 401 ; Green
V. Barrett, 5 L. J. Ch. 0. S. 6, 1 Sim. 45, 2
Eng. Ch. 45; Colt v. Woollaston, 2 P. Wms.
154, 24 Eng. Reprint 679; Burrowes «.

Lock, 10 Ves. Jr. 470, 8 Rev. Rep. 33, 856;
Evans «. Bicknell, 6 Ves. Jr. 174, 5 Rev. Rep.
245. A decision of Lord Chancellor Cairns,

in Ogilvie <€. Currie, 37 L. J. Ch. 541, 18 L. T.

Rep. N. S. 593, 16 Wkly. Rep. 769, gives

coimtenance to a contrary doctrine; but in

Hill v. Lane, L. R. 11 Eq. 215, 40 L. J. Ch.

41, 23 L. T. Rep. N. S. 547, 19 Wkly. Rep.
194, Vice-Chancellor Stuart Said that the

doctrine was so well settled that it would be

a misfortune to the public if there were any
sufficient grounds for considering the juris-

diction doubtful.

Necessary to allege and prove that the par-

ticular representations were a material in-

ducement to the purchase of the shares. Hal-
lows V. Fernie, L. R. 3 Ch. 467, 18 L. T. Rep.
N. S. 340, 16 Wkly. Rep. 873, per Lord
Chelmsford, L. C. [affirming L. R. 3 Eq.
520].

When prayers for different kinds of relief

in such a bill do not render it multifarious.
Ashmead v. Colby, 26 Conn. 287.

Cancellation of the subscription where the
misrepresentation was unknown to the sub-

scriber at the time when the cancellation was
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ordered— subscriber not restored to list of

contributories. In re London, etc.. Bank,
L. R. 7 Ch. 55, 41 L. J. Ch. 1, 25 L. T. Rep.
N. S. 471, 20 Wkly. Rep. 45 Ireversmg L. R.
12 Eq. 331].

11. Litchfield Bank v. Church, 29 Conn.
137; Southern Plank Road Co. i>. Hixon, 5
Ind. 165 ; GraflF v. Pittsburgh, etc., R. Co., 31
Pa. St. 489. And see Smith v. Heidecker, 39
Mo. 157; and supra, VI, J, 1, d, (ni).

12. Parsons v. Joseph, 92 Ala. 403, 8 So.

788.

Applying this principle it has been held
that persons who agree with the promoter
of a company, in consideration of an allot-

ment of fully paid shares, to circulate among
their clients the prospectus of the company,
accompanied by a letter recommending sub-
scription for shares, but who fail to make
any inquiiy except from the promoter as to

the truth of the statements contained in the
prospectus, will not be granted relief under
the English Companies Act of 1898, for lia-

bility on their shares, where they prove to

be not fully paid. In re Roxburghe Press,

[1899] 1 Ch. 210, 68 L. J. Ch. Ill, 80 L. T.

Rep. N. S. 280, 6 Manson 57, 47 Wkly. Rep.
281.

13. Goodrich v. Reynolds, 31 111. 490, 83
Am. Dec. 240.

14. Upton V. Englehart, 28 Fed. Cas. No.
16,800, 3 Dill. 496 ; Bwlch-Y-Plwm Lead Min.
Co. V. Baynes, L. R. 2 Exch. 324, 36 L. J.

Exch. 183, 16 L. T. Rep. N. S. 597, 15 Wklv.
Rep. 1108.

15. Deposit, etc., Assur. Co. v. Ayscough,
6 E. & B. 761, 2 Jur. N. S. 812, 4 Wkly. Rep.
611, 88 E. C. L. 761. To an action by the
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4. Within What Time Rescission Must Be Claimed— a. Within Shortest Pos-

sible Time After Discovering Fraud or After It Might Have Been Discovered by
Reasonable Diligence. A subscription to shares in a corporation which has been
obtained by fraudulent representations may be annulled by the subscriber, if he
rescinds promptly, and before the rights of creditors or shareholders subsequently
joining have accrued.^^ He owes to innocent third persons, creditors, and other

shareholders, the duty of inquiring whether there were any misrepresentations or

not, inducing him to subscribe and entitling him to a rescission ; " and he must
claim a rescission within the shortest limit of time which is fairly possible in the
particular case.^^ He will not be permitted to play fast and loose and to remain
with the company if it is successful and leave it if it fails.^'

b. General Doctrine in England and in Canada— (i) Statement of Doc-
TBINM. With respect to the time within which a person who has been induced
by fraud to take shares in a corporation must claim a rescission of his contract in

order to be entitled to it, the question is to be considered in two aspects

:

company against a shareholder for calls, de-

fendant pleaded that he was induced to be-

come a shareholder by the fraud of plaintiffs;

that he had never recognized, since notice of
the fraud, any rights or liabilities in himself
as such shareholder, or received any benefit

from his shares ; and that within a reasonable
time after notice of the fraud he had re-

pudiated the shares and given notice to plain-

tiils of his repudiation. This was held a
good plea to such an action at common law.
Bwlch-Y-Plwm Lead Min. Co. v. Baynes, L. R.
2 Exch. 324, 36 L. J. Exch. 183, 16 L. T. Eep.
N. S. 597, 15 Wkly. Rep. 1108.

,
Manner of pleading fraud as a defense to

actions for assessments in particular juris-

dictions.

Illinois.— Goodrich v. Reynolds, 31 111. 490,

83 Am. Dec. 240; White v. Watkins, 23 111.

426.

Indiwna.— Reeder v. Maranda, 66 Ind. 485

;

Thornburgh v. Newcastle, etc., R. Co., 14 Ind.

499.

Missouri.— Occidental Ins. Co. v. Ganz-
hom, 2 Mo. App. 205, defendant may set up
that he was induced by false and fraudulent
representations to subscribe for shares in an
illegal and pretended corporation.

Ohio.— Wheeler v. Eaurot, 37 Ohio St. 26.

England.— Waterford, etc., R. Co. v. Logan,
14 Jur. 346.

Evidence in support of defense of fraud in

actions for assessments.— Representations
made by an agent of the corporation are ad-

missible. Custar V. Titusville Gas Co., etc., 33

Pa. St. 381. Declarations of the shareholders
made long after the organization of the cor-

poration are not admissible to show that the

corporation acted in bad faith in filling up
the quota of its shares with fictitious sub-

scriptions. Penobscot R. Go. v. White, 41
Me. 512, 66 Am. Dec. 257.

Instructing the jury in such actions.— Eor
a good precedent of an instruction to a jury
in an action for calls where the defense is

fraud see Glamorganshire Iron, etc., Co. v.

Irvine, 4 F. & F. 947.

16. McDermott v. Harrison, 9 N. Y. Suppl.

184, 30 N. Y. St. 324; In re Estates Invest.

Co., L. R. 4 Ch. 497, 38 L. J. Ch, 412, 17

Wkly. Rep. 599 (where one proceeded, and
ten by agreement abided the result, and were
not cut off by a winding-up decree ) ; Cakes v.

Turquand, L. R. 2 H. L. 325, 36 L. J. Ch.
949, 16 L. T. Rep. N. S. 808, 15 Wkly. Rep.
1201.

17. Lord Romilly, M. R., in In re Estates
Invest Co., L. R. 9 Eq. 263, 39 L. J. Ch. 354,

22 L. T. Eep. N. S. 83, 18 Wkly. Rep. 395.

In another case the same learned judge ex-

pressed the opinion that a delay of four
months after becoming acquainted with all

the facts before filing a bill for a rescission

would interpose a serious difficulty; but the

case went off on its merits. Heymann v.

European Cent. R. Co., L. R. 7 Eq. 154. See
also In re Barned's Banking Co., L. E. 2 Ch.

674, 36 L. J. Ch. 757, 16 L. T. Eep. N. S.

780, 15 Wkly. Eep. 1100; Downes v. Ship,

L. R. 3 H. L. 343, 37 L. J. Ch. 642, 19 L. T.

Rep. N. S. 74, 17 Wkly. Rep. 34; Oakes v.

Turquand, L. R. 2 H. L. 325, 36 L. J. Ch. 949,

16 L. T. Rep. N. S. 808, 15 Wkly. Rep. 1201.

18. Lord Cairns' judgment in Scholey v.

Venezuela Cent. R. Co., L. R. 9 Eq. 266 note.

19. Lord Romilly, M. R., in In re Estates
Invest. Co., L. R. 9 Eq. 263, 39 L. J. Ch. 354,

22 L. T. Rep. N. S. 83, 18 Wkly. Rep. 395.

Illustrations of the doctrine that a share-

holder must use diligence in discovering the
fraud and in proceeding to rescind may be
dravpn from the following among many other
cases: In re Estates Invest. Co., L. R. 4 Ch.
497, 38 L. J. Ch. 412, 17 Wkly. Rep. 599; In
re Estates Invest. Co., L. R. 9 Eq. 263, 39
L. J. Ch. 354, 22 L. T. Rep. N. S. 83, 18

Wkly. Rep. 395. Cases where the proceeding
to rescind was commenced in time. In re

Estates Invest. Co., L. R. 10 Eq. 503, 39 L. J.

Ch. 822, 23 L. T. Rep. N. S. 297, 18 Wkly.
Rep. 1102, 1126; Venezuela Cent. R. Co. v.

Kisch, L. R. 2 H. L. 99, 36 L. J. Ch. 849, 16
L. T. Rep. N. S. 500, 15 Wkly. Rep. 821.

Rescission for variance between prospectus
and memorandum.— The doctrine that the
shareholder must proceed with diligence, and
before the commencement of winding-up pro-
ceedings, to claim a rescission because of a
variance between the prospectus and memo-
randum may be gathered from the following

[VI, K. 4, b, (I)]



440 [10 Cye.j CORPORATIONS

(1) Where it affects the rights of other shareholders merely, the company being
solvent or a " going concern," and (2) where it affects the rights of creditors, the
company having stopped payment, or winding-up proceedings having commenced.
The authorities appear to justify the following statements : (1) The claim for

rescission, in order to have any standing in court, must be made in the shortest

possible time after discovery of the fraud, or after the person seeking the
rescission might, by a fair exercise of his opportunities of knowledge, have dis-

covered it.* (2) It will not be entertained in any event in the English and
Canadian courts of equity,' after winding-up proceedings have been commenced.^^

(3) Neither will it be entertained after the company has stopped payment and
the directors have called an extraordinary general meeting of the shareholders
for the purpose of passing a resolution to wind up the company.^ (4) It seems
also clear, upon principle, that it will not be entertained after the company has
stopped payment by reason of insolvency ; ^ but a recent holding in England is

to the effect that the mere circumstance that the company is insolvent at the
time when he takes proceedings to rescind does not, in the absence of counter-
vailing equities, deprive him of his right of rescission.^

(ii) No Rescission After Company Ceases to Be Going Concern and
After Rights of Creditors Have Attached— (a) Statement of Rule.
After the corporation has ceased to be a going concern, so that the rights of cred-

itors supervene, the shareholder will not be permitted to rescind his contract of

subscription and to escape from his liability to creditors of the corporation, any
more than a member of a simple partnership would be permitted to do so under
like circumstances and for like reasons.^

among other cases: In re Barned's Banking
Co., r,. R. 2 Ch. 674, 36 L. J. Ch. 757, 16
L. T. Rep. N. S. 780, 15 Wkly. Rep. 1100^ In
re Madrid Bank, L. ^R. 2 Ch. 536, 36 L. J. Ch.
489, 15 Wkly. Rep. 499; Kincaid's Case, L. R.
2 Ch. 426 ; In re Cachar Co., L. R. 2 Ch. 412,
36 L. J. Ch. 499, 16 L. T. Rep. N. S. 222, 15

Wkly. Rep. 571; In re Russian Iron-works
Co., L. R. 3 Eq. 795, 36 L. J. Ch. 475, 16 L. T.

Rep. N. S. 343, 15 Wkly. Rep. 891; In re

Russian Ironworks Co., L. R. 3 Eq. 790, 15

Wkly. Rep. 891; Downes v. Ship, L. R. 3

H. L. 343, 37 L. J. Ch. 642, 19 L. T. Rep.

N. S. 74, 17 Wkly. Rep. 34; Oakes v. Tur-
quand, L. R. 2 H. L. 325, 36 L. J. Ch. 949,

16 L. T. Rep. N. S. 808, 15 Wkly. Rep. 1201.

Notice to a shareholder of such variance i

In re Barned's Banking Co., L. R. 2 Ch. 674,

36 L. J. Ch. 757, 16 L. T. Rep. N. S. 780, 15

Wkly. Rep. 1100; In re Russian Iron Works
Co., L. R. 1 Ch. 574, 12 Jur. N. S. 755, 35
L. J. Ch. 738, 14 L. T. Rep. N. S. 817, 659,

14 Wkly. Rep. 943 ; Oakes v. Turquand, L. R.
2 H. L. 325, 36 L. J. Ch. 949, 16 L. T. Rep.
N. S. 808, 15 Wkly. Rep. 1201; Matter of

Scottish, etc.. Finance Bank, 2 De G. J. & S.

544, 11 Jur. N. S. 331, 12 L. T. Rep. N. S.

256, 13 Wkly. Rep. 599, 67 Eng. Ch. 426.

20. As to the time within which a suit in

equity must be brought to restrain an action
for calls and the diligence with which such a
suit must be prosecuted see the remarks of

Lord Cottenham in Thorpe v. Hughes, 3

Myl. & C. 742, 14 Eng. Ch. 742.
21. Kent v. Freehold Land, etc., Co., L. R.

3 Ch. 493, 37 L. J. Ch. 653, 16 Wkly. Rep.
990 {reversing L. R. 4 Eq. 588] ; Oakes v:

Turquand, L. E. 2 H. L. 325, 36 L. J. Ch. 949,

16 L. T. Rep. N. S.' 808, 15 Wkly. Rep. 1201

;

[VI, K, 4, b, (l)]

In re Hull, etc.. Bank, 15 Ch. D. 507, 49 L. J.

Ch. 541, 43 L. T. Rep. N. S. 45, 28 Wkly.
Rep. 792; Stone v. City, etc.. Bank, 3 C. P. D.
282, 47 L. J. C. P. 681, 38 L. T. Rep. N. S. 9;
Re Canada Cent. Bank, 25 Can. L. J. N. S.

238. It has been quaintly observed that the
question then to be considered is, not who is

the person who is the owner of the shares,

but who is liable in respect of the legal ten-

ancy at the time the tree was cut down. Lord
Westbury, in Matter of Joint-Stock Co.'s Act,

4 De 6. J. & S. 416, 10 Jur. N. S. 711, 10
L. T. Rep. N. S. 594, 12 Wkly. Rep. 925, 69
Eng. Ch. 320.

22. Tennent v. Glasgow Bank, 4 App. Cas.
615.

23. See the reasoning of Earl Cairns, L. C,
in Tennent v. Glasgow Bank, 4 App. Cas. 615.

24. In re London, etc.. Bank, 56 L. J. Ch.

321, 56 L. T. Rep. N. S. 115, 35 Wkly. Rep.
344. See also Re London, etc.. Electric Light-
ing, etc., Co., 55 L. T. Rep. N. S. 670.

25. Oakes v. Turquand, L. R. 2 H.- L. 325,

36 L. J. Ch. 949, 16 L. T. Rep. N. S. 808, 15
Wkly. Rep. 1201; Powis v. Harding, 1 C. B.
N. S. 533, 3 Jur. N. S. 139, 26 L. J. C. P.

107, 87 E. C. L. 533; Dossett v. Harding, 1

C. B. N. S. 524, 87 E. C. L. 524; Henderson
V. Royal British Bank, 7 E. & B. 356, 1

H. & N. 685 note, 3 Jur. N. S. Ill, 26 L. J.

Q. B. 112, 5 Wkly. Rep. 286, 90 E. C. L. 356
(statutory proceeding against a particular

shareholder) ; Daniell v. Royal British Bank,
1 H. & N. 681, 3 Jur. N. S. 119. In Deposit,
etc., Assur. Co. v. Ayscough, 6 E. & B. 761,
2 Jur. N. S. 812, 4 Wkly. Rep. 611, 88 E. C. L.
761, determined in the queen's bench in 1856,
before Lord Campbell, C. J., a plea to an ac-

tion for calls, that the subscription was in-
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(b) Applications of Rule. If the shareholder has repudiated the contract

within a reasonable time, and has commenced proceedings to obtain a rescission

before the commencement of the winding-up proceedings, his right to a rescission

will not be cut off by the fact that winding-up proceedings intervene before his

suit for a rescission comes to a hearing.^ Neither can a shareholder sustain an
action at law on this ground against tlie company, to recover back the amount
which he has paid on account of his subscription, after winding-up proceedings

have commenced, although he has repudiated his contract within a reasonable

time after he has discovered the fraud, so that his action, but for the intervention

of the winding-up proceedings, would have been in time.^ The rule is applica-

ble to a voluntary winding-up, as well as to a compulsory winding-up, the object

of both proceedings being the same, namely, to realize the assets of the company
for distribution among its creditors, which assets include uncalled capital.^

c. American Rule That There Can Be No Rescission For Fraud After Bank-
ruptcy or Insolvency. The American rule is the same in principle as the English
rule ^already explained, although the application of it is different in particular

cases, growing out of the fact that there is in this country in general no pubhc
registration of shareholders in corporations, such as corresponds to what is called

in England " Eegister." With this difference in application, the rule in America,
shown by numerous cases, many of which include various elements of estoppel,

is that after the insolvency of a corporation, or after proceedings in bankruptcy
with respect to it have supervened, no shareholder can withdraw from that rela-

tion and escape liability to creditors on the ground that his share subscription was
the result of a fraud practised upon him.'' As in England,^ so in America, the

fact that a shareholder was induced to take the shares by false representations

will afford no defense to an action by creditors of the corporation to enforce his

statutory liability.^^ Nor can a person who has been induced to become a share-

duced by the fraud of plaintiff, was held bad
for not averring that defendant had repudiated
the contract, and had done nothing under it

to make him liable as a shareholder. See
also In re London, etc.. Bank, L. R. 7 Ch. 55,

41 L. J. Ch. 1, 25 L. T. Rep. N. S. 471, 20
Wkly. Rep. 45 ; In re Hercules Ins. Co., L. R.
13 Eq. 566, 41 L. J. Ch. 580, 26 L. T. Rep.
N. S. 274; Stone v. City, etc.. Bank, 3 C. P. D.

307, 47 L. J. C. P. 681, 38 L. T. Rep. N. S. 9.

26. Reese River Silver Min. Co. v. Smith,

L. R. 4 H. L. 64, 39 L. J. Ch. 849, 17 Wkly.
Rep. 1024 [affirming L. R. 2 Ch. 604, L. R.
2 Eq. 264, 12 Jur. N. S. 616, 14 L. T. Rep.
N. S. 283, 14 Wkly. Rep. 606 {reversing 36
L. J. Ch. 385) , and reaffirmed by Lord Cairns,

L. C, in' Kent v. Freehold Land, etc., Co.,

L. R. 3 Ch. 493, 37 L. J. Ch. 653, 16 Wkly.
Rep. 990].

27. Stone v. City, etc.. Bank, 3 C. P. D.
282, 47 L. J. C. P. 681, 38 L. T. Rep. N. S. 9.

28. Stone v. City, etc.. Bank, 3 C. P. D.
282, 47 L. J. C. P. 681, 38 L. T. Rep. N. S. 9

[overruling Hall v. Old Talargoch Lead Min.
Co., 3 Ch. D. 749, 45 L. J. Ch. 775, 34 L. T.

Rep. N. S. 901].
29. Upton V. Tribilcock, 91 U. S. 45, 23

L. ed. 203, where Miller, J., with whom con-

curred Waite, C. J., and Bradley, J., dissented

from the result, but not from the doctrine
before stated, and Hunt, J., who delivered the

opinion of the court, cited Buford v. Brown, 6
B. Mon. (Ky.) 553; In re Barned's Banking
Co., L. R. 2 Ch. 674, 36 L. J. Ch. 757, 16 L. T.

Rep. N. g. 780, 15 Wkly. Rep. 1100; In re

Reese Silver Min. Co., L. R. 2 Ch. 604; Den-

ton V. Macneil, L. R. 2 Eq. 352; Jones v.

Turberville, 4 Bro. Ch. 115, 2 Ves. Jr. 11, 29
Eng. Reprint 806; Beaufort v. Neeld, 12
CI. & F. 248, 9 Jur. 813, 8 Eng. Reprint 1399;
Beckford v. Wade, 17 Ves. Jr. 87, 11 Rev.
Rep. 20. See also as supporting the doctrine

of the above text Ruggles v. Brock, 6 Hun
(N. Y.) 164 (no defense on the ground of
fraud when sued by the receiver for an un-
paid balance on subscription) ; Clarke v.

Thomas, 34 Ohio St. 46 (no rescission after

insolvency) ; Chubb v. Upton, 95 U. S. 665,

24 L. ed. 523 ; Webster v. Upton, 91 U. S. 65,

23 L. ed. 384; Sanger v. Upton, 91 U. 8. 56,

23 L. ed. 220; Ogilvie v. Knox Ins. Co., 22
How. (U. S.) 380, 16 L. ed. 349; Farrar v.

Walker, 8 Fed. Cas. No. 4,679, 3 Dill. 506
note (before Miller, J., at circuit) ; Michener
V. Pavson, 17 Fed. Cas. No. 9,524; Upton v.

Englehart, 28 Fed. Cas. No. 16,800, 3 Dill.

496.

Doctrine that a rescission must be plaimed
before liabilities have been incurred by the
corporation on the faith of the contract of
subscription. Cunningham v. Edgefield, etc.,

R. Co., 2 Head (Tenn.) 22.

Where the corporation has no creditors
defrauded shareholder may have relief in

equity. Ashmead v. Colby, 26 Conn.
287.

30. Henderson v. Royal British Bank, 7
E. & B. 356, 1 H. & N. 685 note, 3 Jur. N. S.

Ill, 26 L. J. Q. B. 112, 5 Wkly. Rep. 286, 90
E. C. L. 356.

31. Briggs V. Cornwell, 9 Daly (N. Y.V
436.
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holder in a corporation by fraudulent representations recover the amount paid by
him on his subscription, after the corporation has become insolvent, until the

claims of its creditors are satisfied.*^

d. Laches Complicated With Circumstances of Estoppel. Outside of this

doctrine, a shareholder who has been induced to become such by fraudulent rep-

resentations will be estopped, both at law and in equity, by consenting to remain
a shareholder after acquiring knowledge of the fraud practised upon him, for

such a lapse of time as may be presumed sufficient for the rights of innocent
third parties to supervene. Under such circumstances he cannot come into a

court of law and recover back his deposit or the calls which he may have paid,

on the ground of his not really being a member by reason of the fraud practised

upon him.'' Nor could a subscriber maintain a suit in equity against a receiver,

after the insolvency of the corporation, to rescind his contract of subscription

and to establish a claim against the assets of the corporation for the amount paid

by him thereunder, on the ground of false and fraudulent representations made
by the president of the company as to its financial condition and the issue of its

shares, when, after acquiring the shares plaintiff had acquired information as to

the financial condition of the company and the issue of its shares sufficient to

disclose the falsity of the representations or to put him on inquiry, but took no
steps to repudiate the purchase imtil nearly three years later.'* It should be
stated in this connection that mere lapse of time may be sufficient to afford the

defense of acquiescence on the part of the subscriber without reference to the

attending circumstances. Thus where, after seven years, a subscriber sought to

avoid his subscription on the ground of fraud of the company's soliciting agent,

and no excuse was shown for the delay, it was held that the presumption was
against the subscriber's right to avail himself of these facts tiU he had accounted
for his delay.'^ On the other hand where the directors and other agents of a

corporation have for many years acquiesced in a subscription of stock, made by a

person in the names of his children or others, who have exercised acts of owner-
ship over it, and voted on it without objection as their own, the corporation will

not afterward be allowed to treat the subscription as if it were a fraudulent use,

by the original subscriber, of mere names, to secure a greater number of votes

than he would be entitled to if the stock stood in his own name."
e. Recent Kxpressions of Doctrine as to Effect of Delay in Claiming Rescis-

sion. A shareholder cannot rescind his subscription on the ground of fraud of

the corporation in procuring it, after the rights of hona fide creditors have inter-

vened and the corporation has stopped payment and become actually insolvent,

unless he has been diligent in discovering the fraud and repudiating his subscrip-

tion after such discovery.''' But if he has been diligent in discovering the fraud

32. Turner v. Grangers' L., etc., Ins. Co., no promoters' fund, and that the entire capi-

65 Ga. 649, 38 Am. Rep. 801. See also tal was to be used for the business of the

Howard v. Glenn, 85 Ga. 238, 11 S. E. 610, company, and in an action for his subscrip-

21 Am. St. Rep. 156. tion defendant denied liability because of

33. So stated by the Lord Chancellor, in such false representations, and it appeared
Matter of Hull, etc., L. Assur. Co., 2 De G. that after their falsity was known to him
& J. 275, 4 Jur. N. S. 1005, 6 Wkly. Rep. 384, the corporation arranged to eliminate such
59 Eng. Ch. 219. promoter's interest, defendant was not pre-

34. Tierney v. Parker, 58 N. J. Eq. 117, eluded from such defense by his failure

44 Atl. 151. promptly to repudiate his contract on learn-
35. Dynes v. Shaffer, 19 Ind. 165. Oom- ing of the falsity of such representations.

•pare Deposit, etc., Assur. Co. v. Ayscough, 6 West-End Real Estate Co. v. Claiborne, 97
E. & B. 761, 2 Jur. N. S. 812, 4 Wkly. Rep. Va. 734, 34 S. E. 900.
611, 88 E. C. L. 761. Corporation estopped by acquiescence in

36. Creed v. Lancaster Bank, 1 Ohio St. 1. vXtra vires rescission. McDermott v. Harri-
Shareholder not estopped.— Where, in an son, 9 N. Y. Suppl. 184, 30 ST. Y. St.

action for calls, it appeared that defendant 324.
subscribed for corporate stock on a pro- 37. Martin v. South Salem Land Co., 94
moter's false representation that there was Va. 28, 26 S. E. 591.
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and prompt to repudiate his subscription by reason of it, the mere insolvency of

the corporation will not cut off his right of rescission t^ Other American courts

still adhere to the English rule that there can be no disaflSrmance after the rights

of creditors have supervened through the insolvency of the corporation.^* The
doctrine may be comprehensively stated, without much fear of inaccuracy, thus

:

One induced to become a subscriber to the capital stock of a corporation by the

fraud of the corporation, who, within a reasonable time after discovering the

same, repudiates his subscription before proceedings o5 insolvency, voluntary or
involuntary, have been instituted against the corporation, or some act done that

in law is regarded as an act of insolvency, is relieved of all liability on account
of his subscription.^ That he must act with promptness after discovering the
fraud has always been the doctrine on this subject." Accordingly a right of

rescission was denied where the defrauded sharetaker acted three years as a

director, and took an active part in the management of the corporation with
knowledge of its business methods and financial condition ; ^ and also where the
sharetaker, after repudiating his subscription on the ground of having been mis-

led by the prospectus, subsequently paid further sums on account of his shares

with the idea qf getting back the money originally paid, as his want of prompt-
ness may have affected the rights of others.^ The subscriber is not entitled to

a rescission where, after discovering the fraud, he refrains from acting until the

corporation becomes hopelessly insolvent, in reliance upon a promise vwiich is not
fulfilled that a large dividend will be declared."* On the other hand one who has

been induced to purchase the shares of a national bank by false representations

made by its president and cashier of its condition, who rescinds the contract and
tenders back the shares, duly assigned, to the president of the bank, and calls

upon him to return the consideration, and brings a suit for rescission of the con-

tract, cannot be held liable in a suit by a receiver of the bank to recover an assess-

ment upon such stock."'

5. Fraudulent Issues and Overissues— a. Constitutional and Statutory Pro-

visions Against Issuing Stock or Bonds Except For Labor Done, Services Per-

formed, Money Actually Received, Etc. — (i) In Obnebal^ Constitutional

provisions exist in several states to the effect that no corporation shall issue stocks

or bonds, except for labor done, services performed, or money or property actually

received, and that all fictitious increase of stock or indebtedness shall be void."*

Many statutory provisions of the same nature have been enacted. Under such a

38. Beal v. Dillon, 5 Kan. App. 27, 47 181]. That a subscriber who Is entitled by
Pac. 317; Stufflebeam v. De Lashmutt, 83 right to repudiate his subscription immedi-
Fed. 449; Newton Nat. Bank v. Newbegin, 74 ately upon discovering the fraud does not

Fed. 135, 20 C. C. A. 339, 33 L. E. A. 727. affirm it by giving his check to a director of

39. Bosley v. National Mach. Co., 123 N. Y. the corporation, accompanied by the state-

550, 25 N. E. 990, 34 N. Y. St. 277; Moos- ment that he will never give another dollar

brugger v. Walsh, 89 Hun (N. Y.) 564, 35 toward his subscription to the stock, and that
N. Y. Suppl. 550, 70 N. Y. St. 117 [citing the check is given to save the money already

McDermott v. Harrison, 9 N. Y. Suppl. 184, paid therein, see Fear v. Bartlett, 81 Md. 435,

30 N. Y. St. 324]. 32 Atl. 322, 33 L. R. A. 721. That fraud is

40. Fear v. Bartlett, 81 Md. 435, 32 Atl. not available as a, defense to a member of a,

322, 33 L. E. A. 721. mutual insurance company who has had the
41. Aaron's Eeefs v. Twiss, [1896] A. C. benefit of the insurance, as against the rights

273, 65 L. J. P. C. 54, 74 L. T. Eep. N. S. of creditors of the corporation, see Mansfield

794, and cases cited. v. Woods, 9 Ohio Dec. (Eeprint) 761, 29 Cine.

42. American Bldg., etc., Assoc, v. Eain- L. Bui. 111. That a delay of two years and
bolt, 48 Nebr. 434, 67 N. W. 493. a half in disaffirming cuts off the right where

43. In re Dunlop-Truffault Cycle, etc., Mfg. an assignment for the benefit of creditors has
Co., 66 L. J. Ch. 25, 75 L. T. Eep. N. S. 385. supervened see Painsville Nat. Bank v. King

44. Weisiger v. Richmond Ice Mach. Co., Varnish Co., 1 Toledo Leg. News 304.

90 Va. 795, 20 S. E. 361. 46. See for example Colo. Const, art. 15,

I 45. Stufflebeam v. De Lashmutt, 83 Fed. § 9, which has been embodied in Colo. Gen.
449 [distinguishmg Pauly v. State L. & T. Stat. §§ 251, 340; Ida. Const. (1889),
Co., 165 U. S. 606, 17 S. Ct. 465, 41 L. ed. art. 11, § 9; Mont. Const. (1889), art. 15,

844; Waite v. Dowley, 94 U. S. 527, 24 L. ed. § 10; Wash. Const. (1889-1890), art. 12, § 6.
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statute *' a certificate of shares issued by a corporation after a reduction of the
price of its shares, for the purpose of giving purchasers of the shares at the former
price the benefit of the reduction, without any other consideration, is void, and
the parties receiving the same do not thereby become shareholders, or make them-
selves liable to creditors as for an unpaid subscription.^

(ii) Gratuitous Donees OFFictitiousStockNotShasjeholdsrs. Under
such a constitutional provision persons to whom corporate shares are issued, for
which they do not pay or agree to pay anything, do not thereby become share-
holders of the corporation in any sense, and cannot sue as such.*'

b. Illegal Issues of Shares Do Not Confer Rights of ShaFeholders. The pos-
session of share certificates issued without authority of the board of directors will

convey no rights as against the corporation, in tlie absence of an estoppel, upon
one who is not a purchaser of them in good faith and for value.^

e. Subscribers to Fraudulent Overissues Are Not Shareholders— (i) In Gen-
eral. After all the authorized shares of a corporation have been issued, any
further issues are merely void, and the takers of them, although innocent, do not
acquire the status or rights of shareholders.^* Such a subscriber is not liable on
his subscription ;

^^ and although the president and directors may have power to

authorize an additional issue, yet, until they exercise this power, any issue after

the original limit has been filled is void.^'

(ii) Remedy of Innocent Subscriber to Fraudulent verissue A gainst
Corporation— (a) In General. It does not follow from this that the innocent
subscriber to shares thus fraudulently overissued is without remedy. If he has
paid out money on the faith of the certificates being lawfully issued, he may
maintain an action against the corporation for reimbursement.^ In other words
a corporation whose officers, authorized to issue share certificates, have fraudu-
lently overissued such certificates, is liable in damages to an innocent holder for

the value of the overissued shares.^^ It is liable in damages to any one purchas-

ing for value, and without notice, its spurious stock, issued by reason of its

neglect to observe care in the issue of the certificates and to supervise its agent
charged with the performance of such duty.^ The reason of the rule is said to

be that share certificates, issued by a corporation, although spurious, are a continu-

ing affirmation by the corporation to the public that the person named therein is

the owner of the number of shares of the corporation therein stated, upon which
affirmation an intending purchaser of such shares has a right to rely, in the

absence of knowledge to the contrary.'' The liability of a corporation for selling

47. Cal. Civ. Code, § 359. 26 N. Y. Suppl. 545, 57 N. Y. St. 215; Cart-

48. Kellerman v. Maier, 116 Cal. 416, 48 wright v. Dickinson, 88 Tenn. 476, 12 S. W.
Pac. 377. 1030, 17 Am. St. Kep. 910, 7 L. R. A. 706. An
49. Arkansas Eiver Land, etc., Co. v. Farm- innocent purchaser for value, without notice,

ers' L. & T. Co., 13 Colo. 587, 22 Pac. 954. of shares issued to increase the capital stock

50. Ryder v. Bushwick R. Co., 134 N. Y. of a corporation is protected, and his title to

83, 31 N. E. 251, 45 N. Y. St. 388. the shares is good, under a statute providing

51. New York, etc., R. Co. v. Schuyler, 34 that no increase of capital stock shall be valid

N. Y. 30. until the whole amount of the increase pro-

52. Clark v. Turner, 73 Ga. 1. posed is paid in cash, where such increase is

53. McCord vi Ohio, etc., R. Co., 13 Ind. paid for by the president of the corporation

220. with funds stolen from the corporation. Dunn
54. Titus V. Great Western Turnpike Road v. Minneapolis State Bank, 59 Minn. 221, 61

Co., 61 N. Y. 237 (spurious certificate) ; New N. W. 27.

York, etc., R. Co. v. Schuyler, 34 N. Y. 30; 55. Archer v. Dunham, 89 Hun (N. Y.)

Kisterbock's Appeal, 127 Pa. St. 601, 18 Atl. 387, 35 N. Y. Suppl. 387, 69 N. Y. St. 773.

381, 24 Wkly. Notes Cas. (Pa.) 446, 14 Am. 56. Cincinnati, etc., R. Co. v. Citizens' Nat.
St. Rep. 868; Willis v. Fry, 13 Phila. (Pa.) Bank, 56 Ohio St. 351, 47 N. E. 249, 43
33, 36 Leg. Int. (Pa.) 47. Compare Fifth L. R. A. 777.

Ave. Bank v. Forty-Second St., etc., Ferry R. 57. Keller v. Eureka Brick Mach. Mfg. Co.,

Co., 137 N. Y. 231, 33 N. E. 378, 50 N. Y. St. 43 Mo. App. 84, 11 L. R. A. 472; Kisterbock's

712, 33 Am. St. Rep. 712, 19 L. R. A. 331; Appeal, 127 Pa. St. 601, 18 Atl. 381, 24 Wkly.
New York Mut. L. Ins. Co. v. Forty-Second Notes Cas. (Pa.) 446, 14 Am. St. Rep.
St., etc.. Ferry R. Co., 74 Hun (N. Y.) 505, 868.
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such pretended shares to an innocent purchaser has also been put upon the ground
of a breach of warranty. The proposition is that a sale by a corporation of stock

having no legal existence because of non-compliance with the statutory prereq-

uisites and mode of procedure prescribed for its issue, and the delivery of a
certificate therefor to an innocent third person, who pays cash therefor, violates

the vendor's warranty of the existence and validity of the thing sold, and entitles

the vendee to recover the price which he has paid.^

(b) Distvaction Betfween Cases Where Defrauded Sha/retaker Deals With
Corporation Through Corporate Agent ana Where He Deals With Agent
Personally. If the defrauded sharetaker, in purchasing the overissued or-

fraudulently issued shares, deals with the corporation innocently, through its

agent guilty of the fraud, then the corporation will be liable to him to make good
the damage which he has sustained.^' But where the sharetaker, in purchasing
the shares, deals with the agent of the corporation personally, and for his own
account, as where the agent makes out an illegal and fraudulent certificate and
pledges it for a loan of money for his own use, and the person advancing the

money and receiving the certificate in pledge knows that he is loaning the money
to the agent for his own use, then the sharetaker will not be entitled to indemnity
from the corporation, but his only recourse will be against the agent.*"

d. Corporation Liable For Fraudulent Issues Which Are Not Overissues—
(i) In Oekemal. On the ordinary rule of respondeat superior a corporation is

liable to one who has been defrauded by the act of its transfer clerk in issuing a
certificate of its stock to a fictitious person, and so getting it in circulation.*' If

the certificate thus fraudulently issued by its agent does not exhaust its potential

stock and create an overissue, it is bound specifically to perform the representa-

tion thas made by the certificate thus issued, and to admit an innocent purchaser

to the rights of a shareholder.*^

(ii) CospoBATioN Has No Riqbt to Hays Such Certificates Canceled.
Nor can the corporation maintain a suit in equity to restrain the transfer of the

certificate in such a case and compel its surrender, but it will be estopped from
denying its validity.*' Even suppose there may be in a given case a right of can-

58. Lincoln v. New Orleans Express Co., a coiporation are held not to have been neg-
45 La. Ann. 729, 12 So. 937. ligent in failing to inquire whether an em-

59. New York, etc., E. Co. v. Schuyler, 34 ployee had canceled certificates of stock as
N. Y. 30 [overruling it seems Mechanics' they had directed him to do, where in point
Bank v. New York, etc., R. Co., 13 N. Y. of fact he transferred them as collateral se-

599]. See also Tome v. Parkersburg Branch curity for his own personal loan. Knox v.

B. Co., 39 Md. 36, 17 Am. Eep. 540; Titus v. Eden Musee American Co., 17 N. Y. App. Div.
Great Western Turnpike Road Co., 61 N. Y. 365, 45 N. Y. Suppl. 255.

237; Willis v. Fry, 13 Phila. (Pa.) 33, 36 61. Jarvis v. Manhattan Beach Co., 53
Leg. Int. (Pa.) 47. Hun (N. Y.) 362, 6 N. Y. Suppl. 703, 25

60. Knox V. Eden Musee American Co., 148 N. Y. St. 1.

N. Y. 441, 42 N. E. 988, 51 Am. St. Rep. 700, 62. Thus it has been held that where a
31 L. R. A. 779; Manhattan L. Ins. Co. v. corporation permits its agent to sell stock
^orty-Second St., etc., Ferry R. Co., 19 N. Y. covered by certificates, when there is stock
Suppl. 90, 46 N. Y. St. 130 [affirmed in 139 standing to its credit sufiicient to cover such
N. Y. 146, 31 N. E. 776, 54 N. Y. St. 474, certificates, it is bound to make them good
forged certificate] ; Moores v. Citizens' Nat. to the extent of any shares owned by the
Bank, 111 U. S. 156, 4 S. Ct. 345, 28 L. ed. company within the limit of its capital stock,

385. For a somewhat similar case reaching and such unsold shares should be applied to
the same result on the ground that the presl- the satisfaction of the oldest outstanding cer-

dent of a corporation conspired with other tificate of that character. New York, etc.,

ofiReers of the company and procured a fraud- E. Co. V. Schuyler, 38 Barb. (N. Y.) 534.

ulent overissue of its shares, some of which 63. Manhattan Beach Co. v. Harned, 27
he transferred to a third person in lieu of Fed. 484, 23 Blatchf. 494.

good shares of the company which he had bor- Circumstances under which a corporation
rowed from her, and where the court pfro- not estopped from recovering damages from
cceded upon the ground that he had acted its own treasurer for fraudulently issuing a
as her agent and not as the agent of the certificate of its stock. Brooklyn Crosstown
company, see Wright's Appeal, 99 Pa. St. 425. R. Co. v. Strong, 75 N. Y. 591.

Circumstances under which the ofScers of Circumstances under which the defrauded
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cellation, the failure by the corporation or its shareholders to take prompt action
to procure the cancellation of stock claimed to be fraudulently issued will be
deemed a ratification thereof by the corporation.**

(hi) Ovebissumd Shares May Be Canceled and Dividends Thereon
Enjoined. But overissued shares beipg void, the holder of them cannot be
admitted to the rights of a shareholder to the prejudice of the holders of genuine
shares, and the latter may have an action in equity to cancel such spurious shares,^
or to enjoin the corporation from paying dividends thereon or from making any
future dividend until it is ascertained who are the genuine shareholders.™ The
corporation is an indispensable party to such an action for the cancellation of
spurious shares," and the same may be assumed as to such an action for an injunc-
tion. Equitable circumstances may of course intervene to prevent such a cancel-
lation

; and as a spurious issue does not invalidate the original stock the relief

cannot extend so far as the cancellation of all the stock.** Holders of scrip issued
by a corporation, for the purchase of which a certain per cent of the amount of
the proceeds of sales is to be devoted, are entitled to have such of the scrip as is

so purchased, canceled, and to have the amount of scrip improperly issued treated
as cash paid to the corporation.*' A corporation, cannot maintain a proceeding
for the cancellation of stock and bonds on the ground that they were illegally

issued, without restoring or offering to restore to the holder of the same what it

received from him or its value.™ One who has purchased, as a single transaction,

a block of shares cannot maintain an action to have a portion of them canceled
because of fraud in their issue, while retaining the remainder.'^

e. Doctrine That Fraudulent and Overissued Share Certifleates Are Misrepre-
sentations by Corporation to General Public Which It Is Bound to Make Good in

Favor of Innocent Purchasers— (i) Statement of Doctrine. It is believed

to be a sound doctrine in the law of fraud that a person who makes a false state-

ment for the purpose of deceiving and entrapping any one of a particular class of
persons whom it may catch is responsible for the consequences of such false state-

ment to any one whom it does chance to catch.'^ Notwithstanding what was held
in one of the earlier and elaborately considered but badly decided cases in the
court of appeals of New Tork,''^ this rule governs the rights of subsequent pur-

chasers in good faith of fraudulently issued shares, such share certificates consti-

tuting a continuing affirmation by the corporation to the general financial and
commercial world that the person named therein is entitled to the number of

shares of stock of the company named therein ; so that if the certificate has been

shaietaker not estopped from maintaining a mew «. Bentley, 15 Ohio 659, 45 Am. De^.
bill for a rescission. Snow v. Weber, 39 Mich. 596; Ayre's Case, 25 Beav. 513, 4 Jur. N. S.

143. 596, 27 L. J. Ch. 597; Wontner ». Sbairp,
64. American Wire-Nail Co. v. Bayless, 91 4 C. B. 404, 56 E. C. L. 404; Clarlie v. Dick-

Ky. 94, 15 S. W. 10, 12 Ky. L. Rep. 694. son, 6 C. B. N. S. 453, 5 Jur. N. S. 1027, 28
65. Campbell v. Morgan, 4 111. App. 100. L. J. C. P. 225, 7 Wkly. Eep. 443, 95 E. C. L.

66. Carpenter v. New York, etc., B. Co., 453 ; Bedford v. Bagshaw, 4 H. & N. 538, 29
5 Abb. Pr. (N. Y.) 277; Underwood v. New L. J. Excb. 59; Davidson v. TuUoch, 6 Jur.

York, etc., R. Co., 17 How. Pr. (N. Y.) 537. N. S. 543, 1 Macq. H. L. Cas. 783, 2 L. T.

67. Campbell v. Morgan, 4 111. App. 100. Rep. N. S. 97, 8 Wkly. Rep. 309; Scott v.

68. Byers v. Rollins, 13 Colo. 22, 21 Pac. Dixon, 29 L. J. Exch. 62 note.

894. For applications of this doctrine to the
69. Rogers ». New York, etc.. Land Co., misrepresentations of commercial agencies in

10 Misc. (N. Y.) 614, 32 N. Y. Suppl. 209, their published books and circulars see Lin-

65 N. Y. St. 332 laffirmed in 87 Hun (N. Y.) dauer v. Hay, 61 Iowa 663, 17 N. W. 98;

107, 33 N. Y. Suppl. 840, 67 N. Y. St. 452]. Genesee County Sav. Bank v. Michigan Barge
70. Pocantico Waterworks Co. v. Low, 20 Co., 52 Mich. 164, 17 N. W. 790, 18 N. W.

Misc. (N. Y.) 484, 46 N. Y. Suppl. 633. 206; Holmes v. Harrington, 20 Mo. App. 661;
71. Church v. Citizens' St. B. Co., 78 Fed. Eaton, etc., Co. v. Avery, 83 N. Y. 31, 38 Am.

526. Rep. 389.

72. Morgan v. Skiddy, 62 N. Y. 319 ; Ca- 73. Mechanics' Bank v. New York, etc., R-
zeaux V. Mali, 25 Barb. (N. Y.) 578; Cross Co., 13 N. Y. 599 [reversing 4 Duer (N. Y.)
V. Sackett, 2 Bosw. (N. Y.) 617; Bartholo- 480].
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issued in fraud of the rights of the corporation, by its agent authorized to issue

its shares, the corporation must make it good, either by way of specific perform-

ance or damages, accordingly as it was issued within its powers or beyond its

powers.'*

(ii) PuBOHASMB Not Innocent Wmere OmouMSTANom Pvt Him Upon
Inqvibt. Here as elsewhere a purchaser of illegal, fraudulent, or overissued

shares will not be entitled to indemnity from the corporation as an innocent pur-

chaser where he neglects the obvious means of knowledge and fails to follow up
circumstances which are sufiicient to put an ordinarily careful and prudent man
Upon inquiry.'* But it has been held that a certificate of stock issued in favor of

the secretary of the corporation is not sufficient to put a purchaser upon inquiry

as to whether he is rightfully the owner, where no other mode of issuing stock

than by the president or the secretary imder the corporate seal is provided, and
neither the secretary nor the president is prohibited from holding stock.''

(in) Rights of Bona Fide Purcsasebs of Ssabes Fbavdulentlt
Issued. Bonafide purchasers of corporate shares acquire no new rights or equi-

ties as shareholders which do not attach to the shares in the hands of the trans-

ferrer or assignor."

(iv) Estoppel Against Pebsons Concocting ob Pabticipating . in
Fbavd. Persons concocting frauds of the nature here under consideration cannot
acquire any rights through their own unlawful and fraudulent conduct.'*

f. Shares Surrendered and Afterward Reissued Do Mot Constitute Overissue.

The surrender of stock to the corporation, and the reissue by the corporation of

such stock, do not constitute an overissue of the stock, although such reissue,

together with the original issue, would have exceeded the limit but for the sur-

render." Certificates of stock left by the holder with the manager of the corpo-

ration for sale, and not canceled in accordance with the rule of the company upon
the issue of a new certificate to the purchaser, do not represent real stock in the

hands of one to whom such manager fraudulently pledged them for a loan, but
are mere vouchers.^"

g. Defrauded Sharetaker May Have Action Against OiQeers or Agents Guilty

of Fraud. If, after all the stock which the corporation is entitled to issue has

been issued and taken by the public, the directors fraudulently issue further

shares and put them upon the market as shares lawfully issued, and they are pur-

chased by any one on the faith that they are lawfully issued, he may, in an action

at law against the directors guilty of the fraud, recover the damages he has thus

sustained.^^ If in such an action plaintiff shows that the certificates of stock

which he purchased were issued after all the stock which the company had the

74. American Wire-Nail Co. v. Bayless, 91 89 (holding that treasury stock issued to a

Ky. 94, 15 S. W. 10, 12 Ky. L. Eep. 694; New corporation by a director upon a vote in

York, etc., K. Co. v. Schuyler, 34 N. Y. 30 which such director joined, for a nominal
(which case must be regarded as overruling consideration, is void in his hands).

in large part at least the case of Mechanics' 79. Wells v. Thompson Mfg. Co., 54 Mo.
Bank v. New York, etc., E. Co., 13 N. Y. App. 41.

599). 80. Knox v. Eden Musee American Co., 25

75. Byers v. Rollins, 13 Colo. 22, 21 Pac. N. Y. Suppl. 164 [affirmed in 74 Hun (N. Y.)

894; Moores tl. Citizens' Nat. Bank, 111 483, 26 N. Y. Suppl. 482, 57 N. Y. St. 48

U. S. 156, 4 S. Ct. 345, 28 L. ed. 385. {affi/rmed in 148 N. Y. 441, 42 N. E. 988, 51

76. Cincinnati, etc., R. Co. v. Citizens' Nat. Am. St. Eep. 700, 31 L. R. A. 779)].

Bank, 56 Ohio St. 351, 47 N. E. 249, 43 81. Brufl *. Mali, 36 N. Y. 200; Shotwell

L. E. A. 777 [affirming 29 Ohio L. J. v. Mali, 38 Barb. (N. Y.) 445; Cazeaux v.

15]. Mali, 25 Barb. (N. Y.) 578. That directors

77. Church v. Citizens' St. E. Co., 78 Fed. of a corporation who put on the market false

526. securities in the name of the corporation are

78. For illustration see Hart v. Mt. Pleas- individually liable, in an action of deceit, to
ant Park Stock Co., 97 Iowa 353, 66 N. W. purchasers of such securities who are thereby

190; Baker v. Guarantee Trust, etc., Co., injured see Clark v. Edgar, 12 Mo. App. 345
(N. J. 1895) 31 Atl. 174; Straman v. North [affirmed in 84 Mo. 106, 54 Am. Rep. 84];
Baltimore Water-Works Co., 8 Ohio Cir. Ct. Shotwell v. Mali, 38 Barb. (N. Y.) 445.
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lawful right to issue had been taken, and there is no evidence that any stock had
been surrendered, he has made out a prima facie case against the directors.^'

The burden is then cast upon defendants to show that plaintiff's certificates were
issued upon the surrender or upon the transfer of genuine stock ; and they do
not do this by merely showing that prior to the time when plaintiff purchased his

stock there were frequent surrenders or reissues of stock, because it might well

be that all such surrenders and reissues were surrenders and reissues of the bogus
stock.^ Upon principles elsewhere discussed, it is not necessary, in order to sus-

tain such an action, that the purchaser of such stock should have purchased it

from the company or from defendants ; he may maintain the action, although he
purchased it in the market from other persons.^ Even where the officers of the
corporation selling the overissued shares have done so innocently, yet they are

liable upon their implied representation that they had authority to issue valid

shares ; and they are constantly liable to the takers of the shares in damages, which
damages will be the value of the shares which the purchaser would have received
under the arrangement.^

h. Remedies of Corporation Against Its Officers and Agents For Damages
Sustained Through Illegal or Overissue of Shares. The corporation has remedies,

both at law and in equity, to recover from its agent by whom the fraud was
committed, the damages which it thereby sustained. It has been held that a cor-

poration whose treasurer fraudulently issues and circulates stock which becomes
so intermingled with the genuine stock as to be indistinguishable therefrom and
appropriates the proceeds to his own use may recover the moneys from the

treasurer in an action of general assumpsit ; and the treasurer cannot defend on
the ground that the certificates which he thus fraudulently issued were illegal

and void.^* Where the fraudulent certificates which the authorized agent of the

corporation has put forth are binding upon the corporation, it is entitled to main-
tain a suit in eqiuty against the agent for a discovery and account of the moneys
which he has received through the negotiation of such fraudulent certificates, and
for a recovery of the same. Such an action, it has been held, proceeds upon the

implied contract which binds every agent to keep his principal indemnified ; upon
the right which every party entitled to be indemnified has for relief against the

anticipated consequences of the liability after it has occurred but before it has

been consummated against him, by a recovery at law or in equity ; and also in view
of the extent and complexity of the claim where many such fraudulent certificates

have been negotiated.^ The jurisdiction of a court of equity in such a case is

therefore supported on the ground of the want of an adequate remedy at law,**

82. Bruff V. Mali, 36 N. Y. 200. 86. Eutland E. Co. v. Haven, 62 Vt. 39, 19

83. Bruflf V. Mali, 36 N. Y. 200. Atl. 769. See also East New York, etc., E.

84. Bruflf V. Mali, 36 N. Y. 200. To the Co. v. Elmore, 5 Hun (N. Y.) 214.

same effect is Shotwell v. Mali, 38 Barb. 87. Commonwealth Bank v. Schuylkill

(N. Y.) 445 [overruling Seizer v. Mali, 32 Bank, 1 Pars. Eq. Cas. (Pa.) 180. The court

Barb. (N. Y.) 76, but subsequently reversed, proceed upon the doctrine laid down in Eene-

and the judgment of the special term affirmed laugh v. Hayes, 1 Vern. 189, to the effect that

in 41 N. Y. 619] ; Cazeaux v. Mali, 25 Barb. equity will give relief to a covenantee against

(N. Y.) 578. But see Peek v. Gurney, L. E. his covenantor in the case of an express cove-

6 H. L. 377, 43 L. J. Ch. 19, 22 Wkly. Eep. nant of indemnity, even before the covenantee

29. has been compelled to pay the money against

Evidence insufScient to sustain the charge which he is by the covenant indemnified, es-

of a fraudulent overissue. Smock v. Hender- pecially when the taking of long and intricate

son, Wils. (Ind.) 241. accounts is involved. See also Baker v. Shel-

85. Firbank v. Humphreys, 18 Q. B. Div. bury, 1 Ch. Cas. 70; Flight v. Cook, 2 Ves.

54, 56 L. J. Q. B. 57, 56 L. T. Eep. N. S. 619, 28 Eng. Eeprint 394.

36, 35 Wkly. Eep. 92. In an action on the 88. See, upon the general doctrine that

case for a fraudulent sale of stock, brought equity relieves upon this ground, the follow-

against the self-styled president and the sec- ing cases:

retary of a fictitious joint-stock company, it Connecticut.— New London Bank v. Lee, 1

is not necessary to show any privity of con- Conn. 112, 27 Am. Dec. 713.

tract between plaintiff and the secretary. JTeto Yorfc.— American Ins. Co. v. Fisk, 1

Bauman v. Bowles, 51 111. 380. Paige 90.
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of the right of a principal to an accounting by his agent,^ upon the ground of

trust,*' and also on the ground of fraud.''

i. Other Decisions Relating to Shares Illegally Issued. One who receives

shares in a corporation which have been illegally set apart in trust for the

directors, as a gift made for the purpose of inducing his aid in " booming the

concern," with full notice of a fraudulent scheme in pursuance of which such
stock was issued, is liable to account therefor to the shareholders.'^ An agreement
that a subscriber to the stock of a corporation shall be secured for a portion of

his payments on account of his subscription, by a mortgage on the corporate prop-

erty, is void as against the creditors of the corporation .''

L. Surrender or Cancellation of Shares and Release of Shareholder

—

1. Subscriber to Shares Cannot Withdraw at Pleasure. It is a mere applica-

tion of the truism that one of the parties to a valid contract cannot rescind it

without the consent of the other, to say that one who has entered into a valid

contract of subscription to the shares of the capital stock of a corporation cannot
withdraw therefrom at pleasure,** even where the rights of other subscribers and
of creditors are not concerned.'^ Even where he has paid a portion of his sub-

scription he cannot surrender his shares, since the right of forfeiture rests with
the corporation and is a right which the corporation may waive.*^

South Carolina.— Wamburzee v. Kennedy,
4 Desauss. 474.

United States.— Boyce v. Grundy, 3 Pet.
210, 7 L. ed. 665.

England.— Weymouth v. Boyer, 1 Ves. Jr.
416.

89. For this doctrine see Massey v. Ban-
ner, 4 Madd. 413, 20 Rev. Eep. 317; Mackenzie
V. Johnson, 4 Madd. 373. Compare King v.

Eossett, 2 Y. & J. 33.

90. Hovenden Frauds, § 162.

91. Green v. Barrett, 5 L. J. Ch. O. S. 6,

1 Sim. 45, 2 Eng. Ch. 4S; Blain v. Agar, 5
L. J. Ch. O. S. 1, 8 Rev. Eep. 33, 856, 1 Sim.
37, 27 Rev. Rep. 150, 29 Rev. Rep. 110, 2
Eng. Ch. 37; Colt v. Woollaston, 2 P. Wms.
154, 24 Eng. Reprint 679; Burrowes v. Lock,
10 Ves. Jr. 470.

92. Paducah Land, etc., Co. v. Mulholland,
24 S. W. 624, 15 Ky. L. Eep. 624.

93. Boney v. Williams, 55 N. J. Eq. 691,

38 Atl. 189.

A corporation is liable on a certificate of

its stock to one who has guaranteed the
genuineness of a signature thereon, where the

guarantor presents the certificate to the cor-

poration itself to determine its validity be-

fore inaking the guaranty. Jarvis v. Man-
hattan Beach Co., 75 Hun (N. Y.) 100, 26
N. Y. Suppl. 1061, 58 N. Y. St. 167 laffi/rmed

in 148 N. Y. 652, 43 N. E. 68, 51 Am. St. Eep.

727, 31 L. R. A. 776].
A transaction by which each individual

shareholder of a corporation sells his stock

to another corporation formed by the con-

solidation of three other corporations, receiv-

ing for each share sold five shares in the new
corporation, does not create an increase of

the capital stock of the first corporation,

where it was not a party to the consolidation

agreement upon which the new corporation

was organized, and where directors have been

elected for it and a separate corporate exist-

ence maintained, so that it has not become
merged in the new corporation. Einstein v.

[29]

Rochester Gas, etc., Co., 77 Hun (N. Y.) 149,
28 N. Y. Suppl. 434, 59 N. Y. St. 63 Vafp/rmed
in 146 N. Y. 46, 40 N. E. 631].

94. Alabama.— Selma, etc., R. Co. v. Tip-
ton, 5 Ala. 787, 39 Am. Dec. 344.

Connecticut.— United Soc. v. Eagle Bank, 7
Conn. 456.

Illinois.— Ryder v. Alton, etc., E. Co., 13
HI. 516.

Indiana.— Johnson v. Wabash, etc., Plank-
Eoad Co., 16 Ind. 389.

Missouri.— Ollesheimer v. Thompson Mfg.
Co., 44 Mo. App. 172.

New Jersey.— Bordentown, etc.. Turnpike
Co. V. Imlay, 4 N. J. L. 327.

Pennsylvania.— Modern L. Ins., etc., Co. v.

Keller, 3 Pa. Co. Ct. 118.

South Carolina.— Cheraw, etc., R. Co. v.

White, 10 S. C. 155.

See 12 Cent. Dig. tit. " Corporations,"

§ 328.

95. Ryder v. Alton, etc., E. Co., 13 111. 516.

96. Klein v. Alton, etc., E. Co.,. 13 111. 514;
Gaflf V. Flesher, 33 Ohio St. 107; Kidwelly
Canal Co. v. Eaby, 2 Price 93. See also

Whitestone First Eeligious Soc. v. Stone, 7

Johns. (N. Y.) 112; Martyn v. Hind, Cowp.
437, 1 Dougl. 137.

Instances under which a shareholder in a
cooperative association organized for ideal

purposes may not retire and receive pay for

his shares, although the association has
granted this right to other members, as a mat-
ter of arrangement in each individual case.

Herring v. Ruskin Oo-Operative Assoc,
(Tenn. Ch. App. 1890) 52 S. W. 327.

Insu£Scient plea of release.— A plea by one
subscriber to stock in , a joint enterprise,

where there were a number of subscriptions

for a common object, that one of such sub-

scribers had been released from liability on
his subscription is bad, unless it avers that
such release was made by the person lawfully
holding the contract of subscription, in set-

tlement for the work accomplished. Chicaeo

[VI, L, 1]
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2. Corporation Cannot Release Subscriber— a. In General. Nor can the cor-

poration, having regard to the rights of other subscribers or to the rights of

creditors, release him, since to do so has the effect of giving away a portion of

the assets of the corporation." The general doctrine is that the corporation has

no legal capacity to release an original subscriber to its capital stock from the

obligation of paying for his shares, in whole or in part, and that any arrange-

ment with him by which the company, its creditors, or shareholders shall lose

any part of that subscription is vltra vi/res and a fraud upon the creditors and
the co-subscribers.'* Hence a by-law authorizing a shareholder to surrender his

shares and withdraw, giving a prescribed notice, is invalid.^ To this statement
exceptions will be discovered in the statutory power to forfeit shares for the non-
payment of subscriptions and in the power to make ionafide compromises with
subscribers to shares.'

b. Cannot Cancel Share CeFtifleates. Therefore the act of a corporation in

canceling the share certiiicates of a member amounts to nothing, since the certificates

are not shares, but merely documentary evidence of the rights of the shareholder.''*

e. Directors Have No Such Power Unless Expressly Granted— (i) In Gen-
eral. The directors of a corporation have no such power unless it has been
expressly granted by the charter or governing statute, for the simple reason that

they have no power to give away the assets of the corporation and thereby destroy

the corporation itself.' Moreover, if the directors of the company, not having
express authority so to do, use funds of the company in buying in the shares of

its members, they commit a breach of trust and will be compelled to make good
to the company the funds so expended.* The principle that the directors cannot
take such action in the absence of express power extends to the case of persons

who have agreed to take shares, but who have not actually become shareholders

;

the directors have no implied power to release them from their agreement.^

(ii) Where Directors Possess Express Power They Cannot Dele-
gate It. Even where the directors have express power to accept a surrender

from a shareholder of his shares they cannot delegate this power to a manager.*

Bldg., etc., Co. V. Summerour, 101 Ga. 820, 26 Beav. 473 [affirmed in 4 De G. & J. 422,

29 S. E. 291. 5 Jur. N. S. 969, 28 L. J. Ch. 676, 7 Wkly.
No release can be inferred from the deliv- Rep. 680, 61 Eng. Ch. 332] ; Harris v. North

ery of a certificate for paid-up shares to the Devon E. Co., 20 Beav. 384; In re London,
amount which has been paid up on a share etc., Consol. Coal Co., 5 Ch. D. 525, 46 L. J.

subscription. Braddock Electric E. Co. v. Ch. 842, 36 L. T. Eep. N. S. 545; Burt v.

Bily, 11 Pa. Super. Ct. 144. British Nation L. Assur. Assoc., 4 De G. & J.

97. Melvin v. Lamar Ins. Co., 80 111. 446, 158, 61 Eng. Ch. 125; Matter of St. Maryle-

22 Am. Rep. 199; Chouteau v. Dean, 7 Mo. bone Joint Stock Banking Co., 8 De 6. M. & G.

App. 210. 607, 2 Jur. N. S. 1216, 26 L. J. Ch. 261, 5

98. So stated in substance by Lamar, J., Wkly. Eep. 26, 57 Eng. Ch. 470; Re Waterloo
in Morgan v. Struthers, 131 U. S. 246, 9 L., etc., Ins. Co., 10 Jur. N. S. 692; Playfair

S. Ct. 726, 33 L. ed. 132. See also Bedford v. Birmingham, etc.. Junction R. Co., 9 L. J.

R. Co. V. Bowser, 48 Pa. St. 29; Putnam v. Ch. 253, 1 E. & Can. Cas. 640 [distinguishing

New Albany, etc., E. Co., 16 Wall. (U. S.) In re Natal Invest. Co., L. E. 5 Ch. 22, 21

390, 21 L. ed. 361. L. T. Eep. N. S. 445, 18 Wkly. Eep. 30].

99. Vereoutere v. Golden State Land Co., See the strong language of Strong, J., in Put-

116 Cal. 410, 48 Pac. 375. naji v. New Albany, etc., E. Co., 16 Wall.

1. See infra, VI, 0; VI, L, 20. (U. S.) 390, 395, 21 L. ed. 361.

2. Chouteau v. Dean, 7 Mo. App. 210. 4. Evans v. Coventry, 8 De G. M. & G.

3. Trevor v. Whitworth, 12 App. Cas. 409, 835, 26 L. J. Ch. 400, 5 Wkly. Eep. 436, 57

57 L. T. Eep. N. S. 457, 36 Wkly. Eep. 145. Eng. Ch. 645.

Compare In re Dronfield Silkstone Coal Co., 5. In re United Service Co., L. E. 5 Ch.

17 Ch. D. 76, 50 L. J. Ch. 387, 44 L. T. Eep. 707, 39 L. J. Ch. 730, 23 L. T. Eep. N. S. 331,

N. S. 361, 29 Wkly. Eep. 768. See also In re 18 Wkly. Eep. 1058; In re United Ports Co.,

United Service Co., L. E. 5 Ch. 707, 39 L. J. L. R. 13 Eq. 474, 41 L. J. Ch. 270, 26 L. T.

Ch. 730, 23 L. T. Eep. N. S. 331, 18 Wkly. Eep. N. S. 124, 20 Wkly. Eep. 356.

Eep. 1058; Phosphate of Lime Co. v. Green, ' 6. In re County Palatine Loan, etc., Co.,

L. R. 7 C. P. 43, 25 L. T. Eep. N. S. 636; L. R. 9 Ch. 691, 43 L. J. Ch. 588, 31 L. T.

Hodgkinson v. National Live Stock Ins. Co., Rep. N. S. 52, 22 Wkly. E«p. 697.

[VI. L, 2. aj
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d. Corporation Cannot Achieve Result by Device of Reducing Capital Stock.

Nor can the corporation achieve this result by reducing the capital stock except

under the condition and in the manner authorized by the governing statute ; but

the corporation may deny the legality of such a reduction where it has not

received the benefit of the transaction, and where to do so would not work a

fraud on innocent parties.'

e. Corporation Cannot Relieve Particular Subscribers by Purchasing Their

Shares. The true doctrine, although not universally adopted, is that a corpora-

tion cannot, either against its shareholders or against its creditors, relieve particu-

lar shareholders by purchasing their shares, unless empowered so to do by charter

or statute, especially in view of the doctrine hereafter explained that it is uli/ra

vires for a corporation to attempt to purchase and hold its own shares.' As the

corporation cannot do this, it is a breach of trust for its directors to do it.'

3. No Right of Withdrawal as Against Existing Subscribers. No one of the

subscribers to the shares of a corporation has the right to withdraw from his

contract of subscription without the consent of all the others, so as thereby to

diminish the company's funds, in which all have acquired an interest.*" As
already seen " some of the courts allow such a withdrawal before the corporation

has been formed ;
^ but clearly there is no such right after the corporation has

been formed, although it has not yet entered upon the work for which it was
created.'' It has been held that a ratification of a fraudulent sale of stock to a

corporation, by shareholders owning a minority of stock, made at a meeting of

shareholders controlled by their votes, is not binding upon shareholders who did

not consent to the purchase.'*

4. No Right of Withdrawal as Against Creditors— a. In General. The assets

of a corporation being a trust fund for its creditors, and the unpaid subscriptions

being a part of this trust fund,'^ it is not competent for the directors, or even for

the aggregate body of the shareholders," to give away this trust fund by releasing

the unperformed contracts of subscribers thereto."

7. St. Louis Carriage Mfg. Co. v. Hilbert, Plank-Road Co., 16 Ind. 389; White Moun-
24 Mo. App. 338. See also Coppin v. Green- tains R. Co. v. Eastman, 34 N. H. 124; Mil-
lees, etc., Co., 38 Ohio St. 275, 43 Am. Eep. ler v. Hanover Junction, etc., R. Co., 87 Pa.
425. Compare Skinner v. Smith, 56 Hun St. 95, 30 Am. Eep. 349; Graff v. Pittsburgh,
(N. Y.) 437, 10 N. Y. Suppl. 81, 31 N. Y. etc., R. Co., 31 Pa. St. 489. Conceded in Meyer
St. 448. That a surrender of shares on which v. Blair, 109 N. Y. 600, 17 N. E. 228, 16 N. Y.
twenty per cent had been paid and an issue St. 380, 4 Am. St. Rep. 500; Morgan v.

of share certificates for the amount paid up Struthers, 131 U. S. 246, 9 S. Ct. 726, 33
is valid was held in Republic L. Ins. Co. v. L. ed. 132; Lindley Comp. L. (5th ed.) 517
Swigert, 135 111. 150, 25 N. E. 680, 12 L. R. A. [distinguishing Plate Glass Universal Ins.

328, but the case is opposed to sound principle Co. v. Sunley, 8 E. & B. 47, 4 Jur. N. S. 8, 26
and to the weight of authority. See also L. J. Q. B. 316, 5 Wkly. Rep. 727, 92 B. C. L.

Glenn v. Hatchett, 91 Ala. 316, 8 So. 656, 47].

holding a reduction of subscriptions valid as 11. See supra, VI, H, 6, a.

between the subscriber and the corporation, 12. Muncy Traction Engine Co. v. De la

and consequently as against the assignee in Green, (Pa. 1888) 13 Atl. 747.

insolvency of the corporation. See also 13. Twin Creek, etc., Turnpike Road Co.

Gaehle's Piano Mfg. Co. d: Berg, 45 Md. 113, v. Lancaster, 79 Ky. 552.-

which proceeds on the principle that such an 14. Woodroof v. Howes, 88 Cal. 184, 26
agreement is good between the parties to it. Pac. 111.

That a corporation cannot, under Cal. Civ. 15. Shickle v. Watts, 94 Mo. 410, 7 S. W.
Code, § 309, prior to its dissolution, distrib- 274; Heggie v. People's Bldg., etc., Assoc,
nte its capital stock among its shareholders 107 N. C. 581, 12 S. E. 275.

see Kohl v. Lilienthal, 81 Cal. 378, 20 Pac. 16. Parnsworth v. Robbins, 36 Minn. 369,

401, 22 Pac. 689, 6 L. R. A. 520. 31 N. W. 349.

8. Cu.rier v. Lebanon Slate Co., 56 N. H. 17. Connecticut.— United Soc. v. Eagle
262. Bank, 7 Conn. 456.

9. Bedford R. Co. v. Bowser, 48 Pa. St. Mississippi.— Vick v. La Rochelle, 57 Miss.
29. See also Lauman v. Lebanon Valley R. 602.

Co., 30 Pa. St. 42, 72 Am. Dec. 685. Missouri.— Chouteau Ins. Co. v. Floyd, 74
10. Melvin v. Lamar Ins. Co., 80 111. 446, Mo. 286; Gill v. Balis, 72 Mo. 424; Chouteau

22 Am. Rep. 199; Johnson v. Wabash, etc., v. Dean, 7 Mo. App, 210.
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b. Same Rule Where Subscription Is Payable in Property. Although the sub-

scription by its terms is payable in property, and the subscriber has, by agree-

ment with the corporation, surrendered all claim for his shares, and they have
released all claim on the property, he is still liable to creditors.^'

c. Subscriber Cannot Escape Liability by Substituting Another in His Place.

Nor can a subscriber, except in the way of hona fide sale and transfer, effect a

release from his obligation by substituting another in his place either without the

sanction of the directors " or with their sanction.^

d. Distinction Between Cancellations of Share Subscriptions With Reference to

Existing and to Future Creditors— (i) In Osnjemal. With reference to the

power of a corporation to cancel its share subscriptions and to release the sub-

scribers, there are decisions which warrant the conclusion that while such cancella-

tions are not good as to existing creditors,''' or where the corporation is in debt,^

yet they may be good as to future creditors.''^

(ii) Cancellation Good Wkebe There Are JSfo Creditors, Provided
All Ssaremolders Assent. From this it necessarily :tollows that such cancel-

lations are good when permitted by the governing statute, where there are no
creditors and provided all the shareholders assent.

e. Subscribers Cannot Be Released After Corporation Becomes Insolvent.

The doctrine that such releases are invaUd as to existing creditors carries with it

the conclusion that subscribers cannot be released provided their subscriptions

were valid, after the company has become insolvent so as to affect the rights of its

creditors ; ^ and such we have seen is the doctrine applied, even where the sub-

scription was procured through fraud.^^

f. English Doctrine on This Subject. The English courts hold that creditors

23. Hill V. Silvey, 81 6a. 500, 8 S. E. 808,
3 L. R. A. 150 (such an arrangement valid

as to future creditors, except as to the differ-

ence between the amount of paid-up stock so

issued and the minimum allowed by the char-

ter for the transaction of business) ; Johnson
V. LuUman, 15 Mo. App. 55 [affirmed in 88
Mo. 567] ; Erskine v. Peck, 13 Mo. App. 280
[affirmed in 83 Mo. 465] ; Steacy v. Little

Rock, etc., R. Co., 22 Fed. Cas. No. 13,329, 5

Dill. 348.

24. Cooper v. Frederick, 9 Ala. 738 (reso-

lution by the directors relinquishing one half

of the stock subscription and permitting
paid-up shares to be issued for the remainder
not on its face illegal) ; Gelpcke v. Blake,
19 Iowa 263 (upholding a contract made by
an agent of a railroad corporation releasing

a subscriber without the consent of the share-

holders, it not appearing that the company
had any creditors) j Zerkle v. Price, 7 Ohio
S. & C. PI. Dec. 465, 5 Ohio N. P. 480 (such
an arrangement not absolutely void but void-

able only, so that a guaranty of its perform-
ance may be enforced against the guarantor ) ;

Shoemaker v. Washburn Lumber Co., 97 Wis.
585, 73 N. W. 333. Much to the same effect

see Cook v. Chittenden, 25 Fed. 544; Steacy
v. Little Rock, etc., R. Co., 22 Fed. Cas. No.
13,329, 5 Dill. 348 ( resolution releasing share-

holders from unpaid balances of their sub-

scriptions, made when there were no credit-

ors, good as against creditors who put in

their claims seven years later).

25. Putnam v. New Albany, 20 Fed. Cas.

No. 11,481, 4 Biss. 365.

26. See supra, VI, K, 4, c.

i.— Modern L. Ins., etc., Co. v.

Keller, 3 Pa. Co. Ct. 118.

United States.— Upton v. Tribilcock, 91

U. S. 45, 23 L. ed. 203.

Hence a release by an insolvent coipora-

tion of an unpaid portion of a subscription

to its capital stock is fraudulent and void

as to its creditors, although the debts were
incurred before the subscription was made.

Carter v. Union Printing Co., 54 Ark. 576, 16

S. W. 579; Sagory v. Dubois, 3 Sandf. Ch.

(N. y.) 466 (invalidity of resolution of

directors that no further call shall be made) ;

Upton V. Hansbrough, 28 Fed. Cas. No. 16,801,

3 Biss. 417 (futility of stamping the word
" imassessable " upon share certificates)

.

See also Pickering v. Templeton, 2 Mo. App.
424 (delivering a certificate of paid-up stock

when in fact only a part has been paid) ;

Upton V. Tribilcock, 91 U. S. 45, 23 L. ed.

203.
18. Singer v. Given, 61 Iowa 93, 15 N. W.

858; Ft. Madison Bank v. Alden, 129 U. S.

372, 9 S. Ct. 332, 32 L. ed. 725 (with the

qualification that a creditor who was also

a shareholder and who consented to the ar-

rangement could not have equitable relief

against the property as a trust fund). Com-
pare Gelpcke v. Blake, 19 Iowa 263.

19. Graff v. Pittsburgh, etc., R. Co., 31

Pa. St. 489.

20. Ollesheimer v. Thompson Mfg. Co., 44

Mo. App. 172.

21. Payne v. Bullard, 23 Miss. 88, 55 Am.
Dec. 74.

22. Zirkel v. Joliet Opera House Co., 79

111. 334.
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can only recover from shareholders of insolvent companies, in right of the com-
pany, that is, when the company, if a going concern, might have enforced the

payment of the amount subscribed for. Those courts generally treat the ques-

tion from the standpoint of the social rights of the members of the company,
rather tlmn as a question of public policy or one whicli primarily concerns the

rights of creditors. Hence it is there held that if shares liave been surrendered
with the knowledge of the shareholders, under circumstances fully disclosed to

them all, and such surrender has not been questioned for a considerable period,

the company will be excluded from afterward disputing its validity ; ^ that a reso-

lution rescinding a contract of subscription after other subscribers have put their

names on the books on the faith of it is void as to them ; and that whatever may
have been the reason which moved the subscriber to execute it he remains a con-

tributory.^ The question is said by Sir Nathaniel Lindley to depend largely

upon the acts of parliament, the charter, and the regulations or the customs which
govern the company in question ; ^ and he adds (citing the cases in the margin)
that where the power to surrender exists, all due formalities will be presum id

in favor of the shareholder who has in fact hona fide retired from the co)n-

pany and whose shares have been canceled or otherwise disposed of by the

company.^
5. Invalidity of Extrinsic and Collateral Agreements Releasing Subscribers.

The courts have held with the greatest unanimity that where the contract of sub-

scription is absolute on its face no extrinsic or collateral agreements between the

subscriber and the promoters or agents of the corporation who .procure him to

27. See for instance Ue New Eberhart Co.,

43 Ch. D. 118.

28. See a holding to the effect that a per-

son who has acquired shares of a corporation

out of the ordinary course has the burden of

showing, on an application under the English
Companies Act of 1898, for relief from lia-

bility on his stock, that he acted with due
caution and conscientiousness, and that he
has done nothing to disentitle himself to re-

lief at the cost of innocent parties. In re

Eoxburghe Press, [1899] 1 Ch. 210, 68 L. J.

Ch. Ill, 80 L. T. Eep. N. S. 280, 6 Manson
57, 47 Wkly. Rep. 281.

29. iJe Cameron Coalbrook Co., 32 Beav.
387; Matter of Agricultural Cattle Ins. Co.,

31 Beav. 365 [affirmed in 4 De G. F. & J.

566, 8 Jur. N. S. 926, 31 L. J. Ch. 861, 7

L. T. Rep. N. S. 142, 10 Wkly. Rep. 852, 65

Eng. Ch. 442].
30. Holt's Case, 1 Sim. N. S. 389, 40 Eng.

Ch. 389.

31. Lindley Comp. L. (5th ed.) 517.

32. Kipling v. Todd, 3 C. P. D. 350, 47
L. J. C. P. 617, 39 L. T. Rep. N. S. 181, 27

Wkly. Rep. 84. The retirement must be
complete. See Barry v. Navan, etc., R. Co.,

L. R. 4 Ir. 68; Matter of Joint-Stock Co.'b

Winding-up Acts, 1 De G. J. & S. 504, 10

Jur. N. S. 25, 33 L. J. Ch. 84, 12 Wkly. Rep.

60, 66 Eng. Ch. 391.

For other illustrations of the English doc-

trine see Matter of St. Marylebone Joint-

stock Banking Co., 3 De G. & Sm. 198; Mat-
ter of Vale of Neath, etc., Brewery Co., 1 De
6. & Sm. 750, 1 Maen. & G. 225, 47 Eng.
Ch. 181. See too Daniell's Case, 22 Beav.
43 [affirmed in 1 De G. & J. 372, 3 Jur. N. S.

803, 26 L. J. Ch. 563, 5 Wkly. Rep. 677];
In re Esparto Trading Co., 12 Ch, D. 191, 48

L. J. Ch. 573, 28 Wkly. Rep. 146; Hole's
Case, 3 De G. & Sm. 241 ; Matter of Vale of

Neath, etc.. Brewery Joint-stock Co., 3 De G.
& Sm. 149; Holt's Case, 1 Sim. N. S. 389,

40 Eng. Ch. 389. Compare Matter of Royal
Bank, 4 De 6. & Sm. 177, 15 Jur. 28, 20 L. J.

Ch. 137 ; Matter of St. Marylebone Joint-Stock
Banking Co., 3 De G. & Sm. 267. Richmond's
Case, 3 De G. & Sm. 96, 13 Jur. 727, and
Matter of Vale of Neath, etc., Brewery Joint-

Stock Co., 1 De G. M. & G. 421, 16 Jur. 343,

21 L. J. Ch. 688, 50 Eng. Ch. 322, were simi-

lar decisions with respect to other sharehold-
ers in the same company. Compare Munt's
Case, 22 Beav. 55; Kent v. Jackson, 14 Beav.
367, 2 De G. M. & G. 49, 51 Eng. Ch. 36.

See too In re Agriculturists' Cattle Ins. Co.,

L. E. 1 Ch. 511; In re Agricultural Cattle
Ins. Co., L. R. 1 Ch. 161, 8 Jur. N. S. 926,

31 L. J. Ch. 861, 65 Eng. Ch. 442; Houlds-
worth V. Evans, L. R. 3 H. L. 263, 37 L. J.

Ch. 800, 19 L. T. Rep. N. S. 211; Evans v.

Smalleombe, L. R. 3 H. L. 249, 19 L. T. Rep.
N. S. 207; Spackman v. Evans, L. R. 3

H. L. 171, 37 L. J. Ch. 752, 19 L. T. Rep.
N. S. 151 ; Matter of Agricultural Cattle Ins.

Co., 31 Beav. 365 [affirmed in 4 De G. F. & J.

566, 8 Jur. N. S. 926,- 31 L. J. Ch. 861, 65
Eng. Ch. 442] ; Matter of Cameron's Coal-

brook Steam Coal, etc., Co., 18 Beav. 339, 5

De G. M. & G. 284, 24 L. J. Ch. 130, 54 Eng.
Ch. 226; Richmond's Case, 4 Kay & J. 305,

6 Wkly. Rep. 779.

Valid release.— Release of a subscriber who
gave his check for the deposit required by
act of parliament, which check under the

agreement was never presented to his banker,
where the subscriber after the lapse of a year
transferred his shares to a third party held
to be valid. In re Towns' Drainage, etc.,

[VI, L, 5]
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subscribe, not amounting to fraudulent representations on their part, can be
shown in evidence for the purpose of discharging or reducing his liability as

a shareholder whether to the corporation or to its creditors.''

6. Cancellation of Shares Unlawfully Issued— a. In General. This prin-

ciple does not extend so far as to prevent the corporation from canceling stock

that has been unlawfully issued, as where stock has been issued as a stock divi-

dend, under pretense that the earnings of the corporation justify such a dividend,

when such is not the fact.'*

b. Release of Assumed Shareholder Who Cannot Be Held. On like grounds
the obvious distinction must be kept in mind between the case where a share-

holder is released who might have been held by the company, and where there is

a retirement of supposed shares through the refusal of the supposed shareholder

to receive them, when in fact he never agreed to receive them.'^

e. No Cancellation Although Consideration Subsequently Failed. Although
the consideration upon which shares were issued may have subsequently failed,

the holder of such shares may not escape liability as a shareholder by returning
them to the corporation and accounting for the proceeds.'*

Utilization Co., L. R. 16 Eq. 104, 42 L. J.

Ch. 786, 21 Wkly. Rep. 933.

33. Alabama,.— Smith v. Tallassee Branch
Cent. Plank-Road Co., 30 Ala. 650.

Arhansas.— Mississippi, etc., R. Co. v.

Cross, 20 Ark. 443.

Illinois.— Jewell v. Rock River Paper Co.,

101 111. 57 ; Union Mut. L. Ins. Co. v. Frear
Stone Mfg. Co., 97 111. 537, 37 Am. Rep. 129.

Indiana.— Evansville, etc., R. Co. v. Posey,
12 Ind. 363.

Maine.— Kennebec, etc., R. Co. v. Waters,
34 Me. 369.

Maryland.— Baile v. Calvert College, etc.,

Educational Soc, 47 Md. 117.

Minnesota.— Minneapolis Threshing Mach.
Co. V. Davis, 40 Minn. 110, 41 N. W. 1026, 12

Am. St. Rep. 701, 3 L. R. A. 796.

Mississippi.— Thigpen v. Mississippi Cent.

R. Co., 32 Miss. 347.

Missouri.— Ollesheimer v. Thompson Mfg.
Co., 44 Mo. App. 172; Haskell v. Sells, 14
Mo. App. 91 ; Chouteau v. Dean, 7 Mo. App.
210; Pickering v. Templeton, 2 Mo. App. 424
(invalidity of option to withdraw although
subscriber had not signed the articles of as-

sociation).

Nevada.— Thompson v. Reno Sav. Bank, 19

Nev. 103, 7 Pac. 83, 3 Am. St. Rep. 797.

New Hampshire.— White Mountains R. Co.

V. Eastman, 34 N. H. 124.

North Carolina.— Marshall Foundry Co. v.

Killian, 99 N. C. 501, 6 S. E. 680, 6 Am. St.

Rep. 539; North Carolina R. Co. v. Leach,

49 N. C. 340.

Pennsylvania.— Robinson v. Pittsburgh,

etc., R. Co., 32 Pa. St. 334, 72 Am. Dec. 792.

South Carolina.— Cheraw, etc., R. Co. v.

White, 10 S. C. 155 (subscriber signing his

name and procuring others to sign also can-

not release himself by erasing his name even
before the subscription paper has been de-

livered to the corporation) ; Greenville, etc,

R. Co. t: Coleman, 5 Rich. 118.

Tennessee.— Morrow v. Nashville Iron, etc.,

Co., 87 Tenn. 262, 10 S. W. 495, 10 Am. St.
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Rep. 658. 3 L. R. A. 37 ; Cunningham v. Edge-
field, etc., R. Co., 2 Head 22.

Vermont.— Connecticut, etc.. Rivers R. Co.

e. Bailey, 24 Vt. 465, 58 Am. Dec. 181.

United States.—Scovill v. Thayer, 105 U. S.

143, 26 L. ed. 968.

England.— Mangles v. Grand Collier Dock
Co., 10 Sim. 519, 16 Eng. Ch. 519.

34. Hollingshead v. Woodward, 35 Hun
(N. Y.) 410.

35. Lindley Comp. L. (5th ed.) 520,
521 [citing Matter of St. George's Steam
Packet Co., 3 De G. & Sm. 191, 14 Jur. 826
{reversed in 2 Hall & T. 395, 19 L. J. Ch.
353, 2 Macn. & G. 201, 48 Eng. Ch. 156) ;

Matter of St. George's Steam Packet Co., 3

De G. & Sm. 11, 13 Jur. 530, 18 L. J. Ch.
259] . See also In re Russian Iron Works Co.,

L. R. 1 Ch. 574, 12 Jur. N. S. 755, 35 L. J.

Ch. 738, 14 L. T. Rep. N. S. 817, 659, 14

Wkly. Rep. 943; In re Russian Ironworks
Co., L. R. 2 Eq. 741, 14 L. T. Rep. N. S.

728; Downes v. Ship, L. R. 3 H. L. 343, 37
L. J. Ch. 642, 19 L. T. Rep. N. S. 74, 17

Wkly. Rep. 34; In re Scottish Petroleum
Co., 23 Ch. D. 413, 49 L. T. Rep. N. S. 348,

31 Wkly. Rep. 846; In re Scottish Petroleum
Co., 17 Ch. D. 373, 50 L. J. Ch. 269, 43

L. T. Rep. N. S. 723, 29 Wkly. Rep. 372;
Matter of Amazon L. Assur., etc., Co., 8 De
G. M. & G. 177, 3 Drew. 409, 4 Wkly. Rep.
420, 57 Eng. Ch. 138; In re Joint-stock Co.'s

Winding-up Acts, 3 Jur. N. S. 460. Compare
Hallows V. Fernie, L. R. 3 Ch. 467, 18 L. T.

Rep. N. S. 340, 16 Wkly. Rep. 873; Smith
V. Chadwick, 20 Ch. D. 27, 51 L. J. Ch.

597, 46 L. T. Rep. N. S. 702, 30 Wkly.
Rep. 661 [afprmed in 9 App. Cas. 187, 48
J. P. 644, 50 L. T. Rep. N. S. 697, 32 Wkly.
Rep. 687].

36. Jenkins v. Bradley, 104 Wis. 540, 80
N. W. 1025. When a person makes a money
subscription to a corporation to be expended
in the development of its property in certain

named ways, and by contract is to receive

therefor "stock, bonds or other security,"
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d. Cancellation and Right of Shareholder to Rescind Where Subscription Pro-

cured by Fraud.'' It has been held that one who has been induced by the fraud-

ulent representations of the officers and agents of an improvement company as to

its financial standing and prospects to purchase shares of its capital stock is

entitled to rescind the contract and recover from the company the amount paid

thereon, although he paid third parties a premium and bonus to get the stock,

when the certificates were issued directly to him by the com|)any, wliich received

the sum paid.^

7. Release of Subscription Resting on Conditions Disadvantageous to Corpora-
tion. If a subscription depends upon a condition onerous to the corporation, so

that the corporation cannot enforce the subscription without putting itself at a

disadvantage, it seems that it may release the subscriber, even without the consent

of creditors, provided the other shareholders consent, acting in good faith.^' And
a resolution on the part of directors which merely has the effect of reducing or

modifying the obligation of the subscriber according to the terms of the condition

in his subscription, acquiesced in at the time by all parties, will not, after the

lapse of a great length of time, be disturbed.**

8. Where Subscriber Has Acquired Legal Right to Release by Reason of

Breach of Contract on Part of Corporation. Where the corporation makes a

radical departure from the purpose which it was organized to promote, such as,

on principles already stated,*^ confers upon dissenting shareholders the legal right

to withdraw from the enterprise, it is of course competent for the directors to

release them from their subscriptions.*'

9. Releases Not Disturbed After Considerable Lapse of Time. A lapse of two
years in one case, the company being also embarrassed,^ of seven years in another,^

of eight years in another,^ of twelve years in another,*' and of fifteen years in

another*' have suggested to the judges the inequity of disturbing settlements

which, although wrong at the time, could not be righted so as to put the parties

in statu quo.

10. Release Provable by Acquiescence and by Acts In Pais. The release by
a corporation of a subscription for shares may be proved as well by the acquiescence

of the shareholders, and by the fact that the corporation did not regard it as

binding, as by the records.**

11. No Cancellation of Shares Efficacious Without Putting Sharetakeh In

Statu Quo. An issue of shares by a corporation for the purchase-price of property

.

transferred to it cannot be set aside as fictitious, unless the entire transaction is

set aside and canceled and the property returned to the seller.*' The fact that

as may be determined by the board of dl- 96 Va. 124, 30 S. E. 450 IdistinguisMng

rectors, and the board subsequently declares Lewis v. Berryville Land, etc., Co., 90 Va.

that the subscriber, by virtue of scrip issued 693, 19 S. E. 781].

to him on the payment of such subscription, 39. Nettles v. Marco, 33 S. C. 47, U S. E.

is entitled to the bonds of the company to 595.

the extent of the sum paid in, and that such 40. Putnam v. New Albany, 20 Fed. Cas.

development fund paid in " is hereby recog- No. 11,481, 4 Biss. 365.

nized as an indebtedness for which the holder 41. See supra, I, K, 2, b.

is entitled at once to the principal and in- 42. Meyer's Case, 16 Beav. 383.

terest in money, except where he takes bonds 43. Hoeft v. Kook, 123 Mich. 171, 81 N. W.
in lieu of money," su(!h subscriber, to the 1070, 81 Am. St. Rep. 159.

extent of the money paid in, is a creditor of 44. Steacy v. Little Rock, etc., R. Co., 22

the company, and the legal effect of the con- Fed. Cas. No. 13,329, 5 Dill. 348.

tract under this action of the board of di- 45. Hallett v. New England Roller-Grate

rectors is that the unpaid portion of the sub- Co., 105 Fed. 217.

scription so made is canceled, provided the 46. Cook v. Chittenden, 25 Fed. 544.

subscriber does not elect to take therefor the 47. Putnam v. New Albany, 20 Fed. Cas.

bonds of the company. Barrow v. Smith, 109 No. 11,481, 4 Biss. 365.

Ga. 767, 35 S. W. 108. 48. Tulare Sav. Bank v. Talbot, 131 Cal.

37. See also supra, VI, K, where this sub- 45, 63 Pac. 172.

ject is considered in detail. 49. Smith v. Ferries, etc., R. Co., (Cal.

38. McClanahan v. Ivanhoe Land, etc., Co., 1897) 51 Pac. 710.

[VI, L. 11]
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the county bonds issued in exchange for corporate shares have been adjudged to
be invalid does not authorize a judicial cancellation of the shares without an offer

to return the bonds.^
12. Effect of Company Taking Shares Back and Reissuing Them. One who

surrenders to the corporation shares of stock which have been issued to him as
" full paid," but for which nothing in fact was paid, which stock the corporation
afterward reissued, for value, to a solvent taker, is not liable to one who becomes
a creditor subsequently to the surrender.^' So obviously the stock of a corpora-
tion fully paid for may lawfully be returned to the company, or to a trustee for
its benefit, to be sold or donated to subscribers to the corporate bonds, without
creating any liability upon the stock on the part of the bondholders.^'

13. Release by Act of Creditors— a. In General. If, after the retiring of a

shareholder from the corporation by the sale of the stock, and due notice thereof
as required by the charter, the creditor gives up old notes upon which the share-

holder was liable and takes new ones, especially if done for the purpose of absolv-

ing him from liability, and imposing it upon his successor in the stock, this oper-

ates as a complete release to him both at law and in equity.^

b. Release of One Shareholder Does Not Release Others. This is for the reason
already stated, that the contract of subscription is several in respect of each sub-

scriber, and not joint.^

14. No Release by Reason of Default or Neglect of Commissioners. The sub-

sequent default or neglect of the commissioners appointed to take subscriptions to

the shares of a corporation in process of organization, to do some act imposed by
the charter, such as to give notice to choose directors, does not operate as a revo-

cation of a subscription.^'

15. Release by Reason of Refusal of Corporation to Accept Subscription. If

the rule already considered ^° is a sound one, that no contract is construed to be
a subscription to shares until the other duly authorized body has accepted the

subscription, then it must follow that where the corporation has rejected a sub-

scription, not colorably and eollusively but in good faith, its assignee in the event
of insolvency will not be allowed to disaffirm its action and to compel payment
from the subscriber ; but his obligation will be deemed to have been extinguished.^'

16. Release by Reason of Refusing to Sign Articles After Signing Preliminary

Contract. One doctrine.already considered^ is that the subscription to a pre-

liminary agreement to form a corporation is merely tentative and not binding,

and that until the articles are signed or the corporation is formed there is a locus

p(miitenUoB.^^ The other doctrine is that, after the subscriber signs the prelimi-

nary paper and others also sign, he is bound to them and they are bound to him,

and he cannot escape the obligation of his contract by refusing to sign the final

paper.""

50. Perry County v. Stebbins, 66 111. App. Tenn. 476, 12 S. W. 1030, 17 Am. St. Eep.
427. 910, 7 L. R. A. 706.

51. Johnson v. Lullman, 15 Mo. App. 55 53. New England Commercial Bank v.

[affirmed in 88 Mo. 567] ; Erskine v. Peck, 13 Newport, 6 R. I. 154, 75 Am. Dec. 688.

Mo. App. 280 [affirmed in 83 Mo. 465]. 54. Pougbkeepsie Bank v. Ibbotson, 5 Hill

52. Davis v. Montgomery Furnace, etc., (N. Y.) 461. Compare Robinson u. Bealle, 20
Co., (Ala. 1890) 8 So. 496. The supreme Ga. 275.

court of Illinois has held that where corporate 55. Union Turnpike Road Co. v. Jenkins,
stock has been subscribed for but not taken 1 Cai. (N. Y.) 381.

up, is afterward transferred to the com- 56. See supra, VI, H, 6.

pany, and is by the company sold to a third 57. Potts v. Wallace, 32 Fed. 272.

person at less than its face value as " treas- 58. See supra, VI, H, 6, a et seq.

ury stock," the original subscribers are liable 69. Gleaves v. Brick Church Turnpike Co.,

for the difference between what the corpora- 1 Sneed (Tenn.) 491.

tion actually obtained for it and its face 60. Illinois.— Griswold v. Peoria Univer-
value. Ailing v. Wenzel, 133 111. 264; s. c. sity, 26 111. 41, 79 Am. Dec. 361.

suh nom. Ailing -v. Ward, 133 111. 264, 24 N. E. Indiana.— Johnson v. Wabash, etc., Plank
551. Compare Cartwright V. Dickinson, 88 Road Co., 16 Ind. 389.

[VI, L, 11]
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17. Release by Reason of Erasure of Subscriber's Name Before Subscription

Delivered.
,
If the agent has authority to receive the subscription, then the sign-

ing in a book or upon a paper in his possession is tantamount to a dehvery ; and
hence a subsequent erasure does not prevent a suit to charge the party as a sub-

scriber, but merely lets in parol evidence in explanation of the circumstances.*'

The authority of the agent to receive the subscription is exhausted when he
receives it ; and hence a subsequent notice to him by the subscriber is a mere
nullity.*'' But if the agent has no authority to receive the subscription, a delivery

of it to him is not a delivery of it to the company, but is a mere declaration by
the subscriber of his purpose, made to a mere stranger, or perhaps a mere com-
mittal of his proposition to a stranger for delivery to the other contracting party

;

he may therefore revoke it and discharge himself of all obligation under it before

it is handed to the company and accepted by it.**

18. Whether Release of One Subscriber Is Release of Others. There is some
authority for the proposition that the release by the corporation of one subscriber

is a release of all the others, since each is presumed to have subscribed on the

faith of the others being bound ;
** but the proposition will not bear' any examinar

tion, since it would result that a release of one subscriber would put an end to

the corporation.*' As each subscription is special and as the subscriptions are not
joint, it seems a reasonable conclusion that the release of one subscriber, although
on invalid grounds, does not at all operate to release any of the others.**

19. Release of Subscribers by Collusive Forfeiture of Shares. With respect

to the release of subscribers by a collusive forfeiture of shares the general rule is,*'

Massachusetts.— Bryant v. Goodnow, 5
Pick. 228; Farmington Academy -v. Allen, 14
Mass. 172, 7 Am. Dec. 201.

Michigan.— Underwood v. Waldron, 12
Mich. 73.

Missouri.— Swain v. Hill, 30 Mo. App. 436;
Haskell v. Sells, 14 Mo. App. 91 ; New Lindell

Hotel Co. V. Smith, 13 Mo. App. 7.

'New York.— Hamilton, etc.. Plank Koad
Oo. V. Rice, 7 Barb. 157; Stanton i;. Wilson, 2
Hill 153.

Pennsylvania.—Shober v. Lancaster County
Park Assoc, 68 Pa. St. 429 ; Edinboro Acad-
emy V. Eobinson, 37 Pa. St. 210, 78 Am. Dec.

421.

England.— That the English doctrine is the
same see In re Eobinson, etc.. Brewery Co.,

L. E. 13 Eq. 228; Be Imperial Land Co., 40
L. J. Ch. 180, 23 L. T. Eep. N. S. 838.

61. Johnson v. Wabash, etc., Plank-Eoad
Co., 16 Ind. 389.

63. Lowe V. Edgefield, etc., R. Co., 1 Head
(Tenn.) 659.

63. Lowe V. Edgefield, etc., E. Co., 1 Head
(Tenn.) 659. Compare Lancaster v. Elliott,

28 Mo. App. 86. No defense to an action for

a call that the name of one of the subscribers

was erased where it was fairly inferable that

it was done in good faith and with the con-

sent of all the directors. Eensselaer, etc.,

Plank Eoad Co. v. Wetsel, 21 Barb. (N. Y.)

56.

A compromise decree making an offer or

promise of settlement to all alike who are

liable as holders of the stock of an insolvent

corporation does not release those who do
not accept it from their liability as share-

holders. Hambleton v. Glenn, 72 Md. 331,

20 Atl. 115.

64. Eutz V. Esler, etc., Mfg. Co., 3 111. App.

83; Crawford County v. Pittsburgh, etc., E.
Co., 32 Pa. St. 141 (the managers released

the other subscribers before they procured the
subscription in controversy, which was a mu-
nicipal subscription) ; McCully v. Pittsburgh,

etc., E. Co., 32 Pa. St. 25.

65. Macon, etc., E. Co. t). Vason, 57 Ga.
314.

66. Maine Mut. Mar. Ins. Co. v. Neal, 50
Me. 301, cancellation of premium notes in a
mutual insurance company.

Release of a mere nominal subscription does
not release other subscribers. Memphis
Branch E. Co. v. Sullivan, 57 Ga. 240.

67. Alabama.— Selma, etc., E. Co. v. Tip-

ton, 6 Ala. 787, 39 Am. Dec. 344; Beene v.

Cahawba, etc., E. Co., 3 Ala. 660.

Connecticut.—^Mann v. Cooke, 20 Conn. 178

;

Hartford, etc., E. Co. v. Kennedy, 12 Conn.
499.

Georgia.— Hightower v. Thornton, 8 Ga.

486, 52 Am. Dee. 412.

Kentucky.— Gratz v. Eedd, 4 B. Mon. 178

;

Instone v. Frankfort Bridge Co., 2 Bibb 576,

5 Am. Dec. 638.

Mississippi.— Freeman v. Winchester, 10

Sm. & M. 577.

'New York.— Eensselaer, etc., Plank Eoad
Co. V. Barton, 16 N. Y. 457 note; Troy, etc.,

E. Co. V. Kerr, 17 Barb. 581 ; Northern E. Co.

V. Miller, 10 Barb. 260; Mann v. Currie, 2
Barb. 294; McDonough v. Phelps, 15 How.
Pr. 372; Troy Turnpike, etc., Co. v. McChes-
ney, 21 Wend. 296; Herkimer Mfg., etc., Co.

V. Small, 21 Wend. 273; Dutchess Cotton
Manufactory v. Davis, 14 Johns. 238, 7 Am.
Dec. 459; Highland Turnpike Co. v. McKean,
11 Johns. 98; Goshen, etc.. Turnpike Eoad
Co. V. Hurtin, 9 Johns. 217, 6 Am. Dec. 273;
Sagory v. Dubois, 3 Sandf. Ch. 466.

[VI, L. 19]
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although there is some authority to the contrary,^ that where a corporation

possesses the power to forfeit the shares of its members for non-payment of

assessments, this is merely a cumulative remedy against the shareholders, and that

the existence of the right to forfeit their shares, without its exercise, does not

deprive the company of the power to maintain actions against them to recover

whatever is due from them on their conti-acts of subscription. In such cases

the corporation has an election between two remedies : It n;^ either declare a

forfeiture, or it may bring an action for the amount due. If it declares a forfeit-

ure, and the charter, governing statute, or constating instrument does not other-

wise provide, the relation between the shareholder and the corporation is thereby

terminated *' and his contract of subscription is canceled ; and neither the corpo-

ration ^ nor its creditors ''^ can proceed against him for the remaining instalments,

which would, but for the forfeiture, be due under his contract.''^ it is obvious

that the courts will not permit a power so necessary to the successful existence of

corporations to be turned into an instrument for their destruction in the event of

their becoming embarrassed. Moreover, when we recur to the doctrine that the

'North Ca/rolina.— Tar River Nav. Co. v.

Neal, 10 N. C. 520.

Tennessee.— Stokes v. Lebanon, etc., Turn-
pike Co., 6 Humphr. 241.

See also infra, VI, 0, 2, a, (I) et seq.

68. Maine.— South Bay Meadow Dam Co.

V. Gray, 30 Me. 547.

Massachusetts.— Salem Mill Dam Corp. v.

Ropes, 6 Pick. 23 ; Chester Glass Co. v. Dewey,
16 Mass. 94, 8 Am. Dec. 128; New Bedford,
etc.. Turnpike Corp. v. Adams, 8 Mass. 138,

5 Am. Dec. 81 ; Andover, etc., Turnpike Corp.

V. Gould, 6 Mass. 40, 4 Am. Dec. 80; Worces-
ter Turnpike Corp. v. Willard, 5 Mass. 80, 4
Am. Dec. 39.

Mississippi.— Smith v. Natchez Steamboat
Co., 1 How. 479.

New Eampshire.— New Hampshire Cent.

E. Co. V. Johnson, 30 N. H. 390, 64 Am. Dec.

300 ; Franklin Glass Co. v. Alexander, 2 N. H.
380, 9 Am. Dec. 92.

New York.—Townsend v. Goewey, 19 Wend.
424, 32 Am. Dec. 514; Dutchess Cotton Manu-
factory Co. V. Davis, 14 Johns. 238, 7 Am.
Dec. 459.

See also infra, VI, 0, 2, b.

69. As under the railway acts of Massa-
chusetts (Mass. Rev. Stat. (1836), c. 39,

§ 53; Mass Gen. Stat. (1860), c. 63, § 9).

See Troy, etc., R. Co. v. Newton, 1 Gray
(Mass.) 544; Lexington, etc., R. Co. v. Chand-
ler, 13 Mete. (Mass.) 311.

70. Mechanics' Foundry, etc., Co. v. Hall,

121 Mass. 272; Cutler v. Middlesex Factory
Co., 14 Pick. (Mass.) 483; Ripley v. Samp-
son, 10 Pick. (Mass.) 371; Chester Glass Co.

V. Dewey, 16 Mass. 94, 8 Am. Dec. 128; Frank-
lin Glass Co. V. White, 14 Mass. 286 ; Andover,
etc., Turnpike Co. i: Gould, 6 Mass. 40, 4
Am. Dec. 80; Small v. Herkimer Mfg., etc.,

Co., 2 N. Y. 330 [overruling 2 Hill (N. Y.)

127, 21 Wend. (N. Y.) 273]; Ashton v. Bur-
bank, 2 Fed. Cas. No. 582, 2 Dill. 435; In re

Financial Corp., L. R. 2 Ch. 714, 719, 731;
In re Hallenbeagle Min. Co., L. R. 2 Ch. 321,

36 L. J. Ch. 317, 15 L. T. Rep. N. S. 546, 15

Wkly. Rep. 294.

71. Allen v. Montgomery R. Co., 11 Ala.
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437; Maeauly v. Robinson, 18 La. Ann. 619;
Mills V. Stewart, 41 N. Y. 384, Hunt, C. J.,

and Woodruff, J., dissenting [affirming 62
Barb. (N. Y.) 444].

72. The rule that a forfeiture of shares

terminates a shareholder's liability to cred-

itors has been carried so far, in New York, as

to hold that after forfeiture a shareholder is

not liable for debts contracted while he was a
shareholder. Mills v. Stewart, 41 N. Y. 384.

That a similar rule obtains under the Eng-
lish Joint-Stock Companies Act and under
the Companies Act of 1862 see In re Oriental

Commercial Bank, L. R. 7 Ch. 200, 41 L. J.

Ch. 11, 25 L. T. Rep. N. S. 443, 20 Wkly.
Rep. 25; In re Blakely Ordnance Co., L. R.

6 Ch. 800, 40 L. J. Ch. 497, 25 L. T. Rep.
N. S. 47, 19 Wkly. Rep. 687 ; In re Accidental,

etc., Ins. Corp., L. R. 5 Ch. 428, 39 L. J. Ch.

585, 23 L. T. Rep. N. S. 223, 18 Wkly. Rep.

717; In re Blakely Ordnance Co., L. R. 5 Ch.

63, 39 L. J. Ch. 124, 21 L. T. Rep. N. S. 572,

18 Wkly. Rep. 103; In re Natal Invest. Co.,

L. R. 5 Ch. 22, 21 L. T. Rep. N. S. 445, 18

Wkly. Rep. 30; In re Accidental, etc., Ins.

Corp., L. R. 4 Ch. 266, 38 L. J. Ch. 201, 19

L. T. Rep. N. S. 624, 17 Wkly. Rep. 216;
In re Barned's Banking Co., L. R. 3 Ch. 161,

37 L. J. Ch. 87, 17 L. T. Rep. N. S. 305, 16
Wkly. Rep. 113 [affirming L. R. 4 Eq. 458];
In re Cobre Copper Mine Co., L. R. 9 Eq.

107, 39 L. J. Ch. 231, 18 Wkly. Rep. 371;
In re China Steamship Co., L. R. 6 Eq. 232,

37 L. J. Ch. 901, 16 Wkly. Rep. 995; In re

Contract Corp., L. R. 6 Eq. 17, 37 L. J. Ch.

617; In re Blakely Ordnance Co., L. R. 4 Eq.

135, 36 L. J. Ch. 665, 16 L. T. Rep. N. S.

472; Webb -v. Whiffin, L. R. 5 H. L. 711, 42
L. J. Ch. 161; In re European Assur. Soc, 3

Ch. D. 388, 46 L. J. Ch. 411, 35 L. T. Rep.
N. S. 654, 25 Wkly. Rep. 279; Matter of

Joint-Stock Co.'s Winding-up Acts, 4 De G.

& J. 437, 5 Jur. N. S. 853, 28 L. J. Ch. 721,

3 L. T. Rep. N. S. 294, 7 Wkly. Rep. 645, 61

Eng. Ch. 344; Matter of Kollman's R. Loco-
motive, etc.. Imp. Co., 2 Hall & T. 388, 14
Jur. 655, 19 L. J. Ch. 332, 2 Macn. & G.
197, 48 Eng. Ch. 152; Thompson Stockh. § 97.
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capital stock of a corporation is a trust fund for the payment of its creditors,™ it

becomes clear that these courts will not permit this fund to be frittered away by
collusive forfeitures of shares made by the directors while the company is in

failing circumstances, and with the view of enabling the favored shareholders to

escape from liability to the company's creditors. The American books abound in

the strongest expressions of opinion upon the principle which governs this sub-

ject,'* and the English courts unite with ours in holding that a collusive forfeiture

of shares made by a corporation when in a condition of insolvency or of impaired
credit will not release the shareholders in the event of the company being wound
iipj° Such arrangements, in the view of the American courts, are void as to

creditors,''* unless the creditors assent to them."
20. Bona Fide Compromises With Shareholders Are Valid, This doctrine does

not extend so far as to annul a honafide compromise of a question fairly in dis-

pute, made between a corporation and one whom it claims to hold liable as a

shareholder,™ or a compromise which becomes necessary to save the company

73. See infra, VI, M, 1, b, (i).

74. Mann v. Cooke, 20 Conn. 178; Mills
V. iStewart, 41 N. Y. 384; Slee v. Bloom, 19
Johns. (N. y.) 456, 10 Am. Dee. 273; Bed-
ford R. Co. V. Bowser, 48 Pa. St. 29; Upton
V. Tribilcock, 91 U. S. 45, 23 L. ed. 203; Put-
nam ^•. New Albany, etc., R. Co., 16 Wall.
(U. S.) 290, 21 L. ed. 361.

75. In re Agricultural Cattle Ins. Co., L. E.
1 Ch. 161, 12 Jur. N. S. 79, 35 L. J. Ch. 296,
14 L. T. Rep. N. S. 468, 14 Wkly. Rep. 266
[overruling it seems Matter of Agricultural
Cattle Ins. Co., 4 De G. F. & J. 566, 8 Jur.
N. S. 926, 31 L. J. Ch. 861, 7 L. T. Rep. N. S.

142, 10 Wkly. Rep. 852, 65 Eng. Ch. 442];
Spackman v. Evans, L. R. 3 H. L. 171, 37
li. J. Ch. 752, 19 L. T. Rep. N. S. 151 [af-

firming 11 Jur. N. S. 207, 34 L. J. Ch. 321,

12 L. T. Rep. N. S. 130, 13 Wkly. Rep. 479]

;

Richmond's Case, 4 Kay & J. 305, 6 Wkly.
Rep. 779. And see In re Agriculturists' Cat-
tle Ins. Co., L. R. 1 Ch. 511; In re London,
etc.. Starch Co., L. R. 6 Eq. 77, 18 L. T. Rep.
N. S. 283, 16 Wkly. Rep. 751; Matter of Vale
of Neath, etc.. Brewery Co., 3 De G. & Sm.
244.
As to what amounts to a valid fotfeiture

or release of a shareholder under the English
Companies Act of 1862 see in addition to the
foregoing In re United Service Co., L. R. 5
Ch. 707, S9 L. J. Ch. 730, 23 L. T. Rep. N. S.

331, 18 Wkly. Rep. 1058; In re Natal In-

vest. Co., L. R. 5 Ch. 22, 21 L. T. Rep. N. S.

445, 18 Wkly. Rep. 30. A clause in the deed
of settlement of a joint-stock company to the
eifect that, in all cases not provided for by
that or any supplemental deed of settlement,

the directors may act in such a manner as to

promote the interests and welfare of the retir-

ing company has been held not to enable the
directors to cancel the shares of a retiring di-

rector, so as to exempt him from future re-

sponsibility as a contributory. Matter of St.

Marylebone Joint-Stock Banking Co., 3 De G.

& Sm. 198, 14 Jur. 610, 19 L. J. Ch. 389.

76. Mann v. Cooke, 20 Conn. 178; Picker-

ing V. Templeton, 2 Mo. App. 424; Mills v.

Stewart, 41 N. Y. 384; Slee v. Bloom, 19

Johns. (N. Y.) 456, 10 Am. Dec. 273; Sagory
V. Dubois, 3 Sandf. Ch. (N. Y.) 466; Upton
V. Tribilcock, 91 U. S. 45, 23 L. ed. 203;

Putnam v. New Albany, etc., E. Co., 16 Wall.

(U. S.) 390, 21 L. ed. 361; Upton v. Hans-
brough, 28 Fed. Cas. No. 16,801, 3 Biss. 417.

77. Slee v. Bloom, 19 Johns. (N. Y.) 456,

10 Am. Dec. 273.

For a distinctive doctrine in the English

courts on the subject of the release of share-

holders by forfeiture of their shares see 2

Thompson Corp. § 1552; Thompson Stookh.

§ 196 et seq. The following cases were there

examined: In re London, etc., Bank, L. R.

7 Ch. 55, 41 L. J. Ch. 1, 25 L. T. Rep. N. S.

471, 20 Wkly. Rep. 45; In re Agriculturist

Cattle Ins. Co., L. R. 5 Ch. 79 ; In re Blakely
Ordnance Co., L. R. 3 Ch. 412, 37 L. J. Ch.

230, 17 L. T. Rep. N. S. 554, 16 Wkly. Rep.

322 ; In re Agriculturist Cattle Ins. Co., L. R.
1 Ch. 161, 12 Jur. N. S. 79, 35 L. J. Ch. 296,

14 L. T. Eep. N. S. 468, 14 Wkly. Rep. 266;
In re Cobre Copper Mine Co., L. R. 9 Eq. 107,

39 L. J. Ch. 231, 18 Wkly. Rep. 371; In re

China Steamship Co., L. R. 6 Eq. 232, 37

L. J. Ch. 901, 16 Wkly. Eep. 995 ; In re East
Konsberg Co., L. R. 1 Eq. 309; Evans v.

Smallcombe, L. E. 3 H. L. 249, 19 L. T. Eep.
N. S. 207 ; Spackman v. Evans, L. E. 3 H. L.

171, 37 L. J. Ch. 752, 19 L. T. Eep. N. S.

151; Ex p. Warkworth Dock Co., 18 Beav.
629; Moore v. Eawlins, 6 C. B. N. S. 289, 28
L. J. C. P. 247, 95 E. C. L. 289; Matter of

Joint-Stock Co.'s Winding-up Acts, 4 De G.
& J. 437, 5 Jur. N. S. 853, 28 L. J. Ch. 721,

3 L. T. Eep. N. S. 294, 7 Wkly. Eep. 645, 61
Eng. Ch. 344; Matter of Agriculturist Cattle

Ins. Co., 3 De G. J. & S. 41, 11 Jur. N. S.

572, 34 L. J. Ch. 503, 12 L. T. Eep. N. S.

595, 13 Wkly. Eep. 849, 68 Eng. Ch. 32;
Matter of St. Marylebone Joint-stock Bank-
ing Co., 3 De G. & Sm. 198, 14 Jur. 610, 19
L. J. Ch. 389; Matter of KoUman's E. Loco-
motive, etc., Imp. Co., Hall & T. 388, 14 Jur.
655, 19 L. J. Ch. 332, 2 Macn. & G. 197, 48
Eng. Ch. 152; Martin's Case, 2 Hem. & M.
669; Holt's Case, 1 Sim. N. S. 389, 40 Eng.
Ch. 389.

That the liquidators cannot cancel valid
forfeitures made by the directors see In re
China Steamship Co., L. E. 6 Eq. 232, 37
L. J. Ch. 901, 16 Wkly. Eep. 995.

78. Whitaker v. Grummond, 68 Mich. 249,
36 N. W. 62; Dixon v. Evans, L. E. 5 H. L.

[VI. L, 20]
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from hopeless embarrassment,'" assuming of course that the directors are vested
with this power. But it is necessary to the operation of this principle that there
should be something to compromise— that there should be at least a hona fide
dispute.*" Accordingly it was deemed no argument to support the validity of a

collusive forfeiture that the deed of settlement authorized the board of directors

to compromise disputed claims ; or that the other shareholders, having access to

the books, might have known it, and must be deemed, after a lapse of consider-

able time, to have assented to it.*'

21. Other Facts and Conditions Which Do Not Operate to Release. It has
been held that a subscriber to the shares of a corporation will not be released

from his contract by reason of the fact that other subscribers have not paid their

subscriptions in full ; ^ that the managing officers of the corporation have mis-

managed its affairs, or committed breaches of their trust in a given particular ;
**

that the subscriber was released from the obligation of his subscription, the rights

of creditors not being involved ;
^ that the promoters secured a subscription to

the capital stock of tlie proposed company in excess of the prescribed amount, it

not appearing that defendant's stock was a part of the alleged excess ; ^ or that

the directors passed a resolution to declare the shares of the subscriber forfeited

for non-payment of his subscription at the end of thirty days, no further action

to forfeit the shares having been taken.**

M. Payment For Shares— I. In General— a. General Rule That Shares

Can Be Issued Only at Full Value— (i) Statement of Rule. Unless the gov-
erning statute otherwise provides, the general rule is that a corporation or those

acting in its behalf cannot issue its shares in the first instance at a discount, or

except upon an agreement that they shall be paid for at their full value.*'' Under

606, 42 L. J. Ch. 139 [reversing L. R. 5 Ch.

79] ; In re Norwich Provident Ins. Soc, 8

Ch. D. 334, 47 L. J. Ch. 601, 38 L. T. Rep.
N. S. 267, 26 Wkly. Rep. 441; Matter of

Agriculturist Cattle Ins. Co., 3 De G. J. & S.

41, 11 Jur. N, S. 572, 34 L. J. Ch. 503, 12

L. T. Rep. N. S. 595, 13 Wkly. Rep. 849, 68

Eng. Ch. 32. See also In re London, etc..

Bank, L. R. 7 Ch. 55, 41 L. J. Ch. 1, 25 L. T.

Rep. N. S. 471, 20 Wkly. Rep. 45 [reversing

L. R. 12 Eq. 331] ; In re Canadian Native Oil

Co., L. R. 5 Eq. 118, 37 L. J. Ch. 257.

79. New Albany v. Burke, 11 Wall. (U. S.)

96, 20 L. ed. 155.

80. In re Agriculturist Cattle Ins. Co.,

L. R. 5 Ch. 79 [reversed on other grounds in

L. R. 5. H. L. 606, 42 L. J. Ch. 139] ; Phos-

phate of Lime Co. v. Green, L. R. 7 C. P. 43,

25 L. T. Rep. N. S. 636; In re United Ports

Co., L. R. 13 Eq. 474, 41 L. J. Ch. 270, 26
L. T. Rep. N. S. 124, 20 Wkly. Rep. 356;
Spackman v. Evans, L. R. 3 H. L. 171, 188,

231, 37 L. J. Ch. 752, 19 L. T. Rep. N. S. 151;

Livingstone v. Temperance Colonization Soc,

17 Ont. App. 379. Compare In re London,

etc.. Bank, L. R. 7 Ch. 55, 41 L. J. Ch. 1, 25

L. T. Rep. N. S. 471, 20 Wkly. Rep. 45.

81. In re Agriculturist Cattle Ins. Co.,

L. R. 1 Ch. 161, 12 Jur. N. S. 79, 35 L. J.

Ch. 296, 14 L. T. Rep. N. S. 468, 14 Wkly.
Rep. 266.

Valid cancellation of shares upheld, al-

though made on invalid grounds. In re

London, etc.. Bank, L. R. 7 Ch. 55, 41 L. J.

Ch. 1, 25 L. T. Rep. N. S. 471, 20 Wkly. Rep.

45 [cUstinguisJiing Martin's Case, 2 Hem. & M.
669].

rvi, L, 20]

Uunicipal subscription to railway sharea
discharged in bonds, bonds afterward repur-

chased at a reduction, and transaction upheld.
New Albany v. Burke, 11 Wall. (U. S.) 96,.

20 L. ed. 155.

Suiiendeiing shares in land company in

exchange for lands. Franco-Texan Land Co.
V. Bousselet, 70 Tex. 422, 7 S. W. 761.

82. Cook V. Hopkinsville, etc.. Turnpike
Road Co., 32 S. W. 748, 17 Ky. L. Rep. 839.

83. Hards v. Platte Valley Imp. Co., 46
Nebr. 709, 65 N. W. 781.

84. Kesner v. World's Fair Hippodrome,
etc., Co., 62 111. App. 89; Stone v. Vandalia
Coal, etc., Co., 59 111. App. 536; United Grow-
ers Co. V. Eisner, 22 N. Y. App. Div. 1, 47
N. Y. Suppl. 906.

85. Shick V. Citizens' Enterprise Co., 15
Ind. App. 329, 44 N. E. 48, 57 Am. St. Rep.
230.

86. Hays v. Franklin County Lumber Co.,

35 Nebr. 511, 53 N. W. 381. See also Cook v.

Hopkinsville, etc.. Turnpike Road Co., 32
S. W. 748, 17 Ky. L. Rep. 839 (subscription

to shares of a turnpike road company) ; Phil-

adelphia, etc., R. Co. V. Conway, 177 Pa. St.

364, 35 Atl. 716 (subscription to the shares

of a railway company).
87. Williams v. Evans, 87 Ala. 725, 6 So.

702, 6 L. R. A. 218; Kehlor t». Lademann,
11 Mo. App. 550; Chouteau v. Dean, 7 Mo.
App. 210; Upton v. Tribilcock, 91 U. S. 45,

23 L. ed. 203. Compare New Orleans, etc.,

R. Co. V. Frank, 39 La. Ann. 707, 2 So. 310;
McDaniel v. Harvey, 51 Mo. App. 198 (di-

rectors of reorganized banking corporation
cannot receive in payment of their share sub-
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the operation of this rule any scheme by which shares are to be issued at a per-

centage of their par value is, in the absence of a statute sanctioning it, ultra vires,

and not enforceable.**

(ii) Directors Have JSTo Power to Fix Price of Shares at Less
Than Face Value. The foregoing proposition necessarily includes the further
proposition that the directors of a corporation, unless thereto authorized by charter

or statute, have no power to fix the price of shares at less than their face value,

and to issue them at such reduced price.*'

(in) Such Contracts Not Aided in Equity. Contracts to issue shares at

less than their par value, being ultra vires the directors and fraudulent in law,

will not, in the absence of facts creating an estoppel, be aided in equity by a
decree for specific performance, while they remain executory,'" especially where
the consideration is positively illegal.'*

(iv) Shareholders Liable to Make Up Difference in Favor op
Creditors of Corporation. The effect of this rule is that shareholders who
purchase their shares from the company at less than their par value will in the

event of its insolvency be liable to make good to its creditors the difference

between its par value and the price at which it was issued to them."* They must
then pay, for the benefit of the creditors, any balances on account of shares sub-

scribed for or purchased by them which have not been paid up in ^ood faith, in

money or in money's worth.'*

b. Effect of American Doctrine That Assets of Corporation Are Trust Fund
For Its Creditors— (i) Statement of Doctrine. A doctrine of the American
courts, slowly becoming obsolete, invented by Mr. Justice Story,'* is that the

assets of a corporation are a trust fund for the payment of its creditors, who have
an equitable lien or charge upon it, superior to that of the shareholders,'' and

Bcriptions the certificates of old shares in the

old insolvent corporation which have no
money value) ; Welton v. Saflfery, [1897] A. C.

299, 66 L. J. Ch. 362, 76 L. T. Rep. N. S.

505, 45 Wkly. Rep. 508.

In England it cannot do this even for the
limited purpose of adjusting the rights of

contributories among themselves, after the
claims of creditors and the cost of winding-
up have been satisfied. Welton v. Saffery,

[1897] A. C. 299, 66 L. J. Ch. 362, 76 L. T.

Rep. N. S. 505, 45 Wkly. Rep. 508.

The rule of the text applies to original cor-

porators as well as to subsequent subscribers,

and the stock which remains unsold is to be
held as security for creditors. Cole v. Adams,
19 Tex. Civ. App. 507, 40 S. W. 1052.

88. Zelaya Min. Co. v. Meyer, 8 N. Y.
Suppl. 487, 28 N. Y. St. 759; Sturges v.

Stetson, 23 Fed. Cas. No. 13,568, 1 Biss. 246.

Promoters, being trustees for the corpora-

tion which they are creating, cannot issue

shares to themselves except upon an agree-

ment for full payment. Dunn v. Howe, 96
Fed. 160.

89. Chouteau v. Dean, 7 Mo. App. 210;
Fisk V. Chicago, etc., R. Co., 53 Barb. (N. Y.)

513; Sturges v. Stetson, 23 Fed. Cas. No.
13,568, 1 Biss. 246.

Power construed.— A power conferred by
charter upon directors to sell " notes, bonds,
scrip, and certificates for the payment of

money or property," etc., confers no power
upon them to issue shares of the corporation
at leas than par. Sturges v. Stetson, 23 Fed.
€as. No. 13,568, 1 Biss. 246.

90. Sturges v. Stetson, 23 Fed. Cas. No.
13,568, 1 Biss. 246.

91. LeWarne v. Meyer, 38 Fed. 191, shares

issued in the purchase of lottery privileges.

92. Kehlor v. Lademann, 11 Mo. App. 550;
Chouteau v. Dean, 7 Mo. App. 210.

93. Illinois.— Bates v. Great Western Tel.

Co., 134 111. 536, 25 N. E. 521 [following

Great Western Tel. Co. v. Gray, 122 111. 630,

14 N. E. 214].
Iowa.— Osgood V. King, 42 Iowa 478.

Maine.—^McAvity v. Lincoln Pulp, etc., Co.,

82 Me. 504, 20 Atl. 82.

Montana.—Keliv v. Clark, 21 Mont. 291, 53
Pao. 959, 69 Am.' St. Rep. 668, 42 L. R. A.
621.

New York.— Boynton p.' Hatch, 47 N. Y.
225 ; Thurston v. Duffy, 38 Hun 327.

Pennsylvania.— Bailey v. Pittsburgh, etc..

Gas Coal, etc., Co., 69 Pa. St. 334.

Wisconsin.—^Jenkins v. Bradley, 104 Wis.
540, 80 N. W. 1025; Gogebic Invest. Co. v.

Iron Chief Min. Co., 78 Wis. 427, 47 N. W.
726, 23 Am. St. Rep. 417.

United States.—Hawley v. Upton, 102 U. S.

314, 26 L. ed. 179; Upton v. Tribilcock, 91
U. S. 45, 23 L. ed. 203.

94. Wood V. Dummer, 30 Fed. Cas. No.
17,944, 3 Mason 308.

95. Alabama.— Curry v. Woodward, 53
Ala. 371; Smith v. Huckabee, 53 Ala. 191;
St. Marys Bank v. St. John, 25 Ala. 566;
Paschall v. Whitsett, 11 Ala. 472; Allen v.

Montgomery R. Co., 11 Ala. 437.

Georgia.— Reid v. Eatonton Mfg. Co., 40
Ga. 98, 2 Am. Rep. 563; Robison v. Carey,

[VI, M, 1, b, (l)]
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that the directors of a corporation are consequently in a sense trustees for its

creditors.'^

(ii) Of What This Trust Fund Consists. The capital stock of a corpora-

tion, which is subject to the operation of this principle, consists of all the stock

which the members have subscribed." This is deemed to consist of three funds

:

(1) Money which has been subscribed and paid in. (2) Money thus subscribed

but not paid in.'' (3) Money thus subscribed, but afterward improperly divided

among the members, leaving the debts of the corporation unpaid.^' Stated in

another way the capital stock of a corporation in the eye of an American court

of equity is the stake or pledge upon which the company obtains credit. If any
member has not paid his share of it into the common treasury he is deemed to

hold so much of a fund in his pocket, upon which the creditors of the concern
have an equitable charge or lien, and a court of equity will lay hold of him and
compel him to surrender up this fund for the benefit of such creditors.^""

(ill) Doctrine Makes Shareholders Constructive Trustees For
Creditors. It is a necessary part of this doctrine that shareholders who have

8 Ga. 527; Hightower v. Thornton, 8 6a.
486, 52 Am. Dee. 412.

Illinois.— Tarbell v. Page, 24 111. 46.

Massachusetts.— Baker v. Atlas Bank, 9

Mete. 182; Spear v. Grant, 16 Mass. 9; Vose
V. Grant, 15 Mass. 505.

Mississippi.— Payne v. Bullard, 23 Miss.

88, 55 Am. Dec. 74.

New York.— Mann v. Pentz, 3 N. Y. 415;
Hurd V. Tallman, 60 Barb. 272; Tinkham
t'. Borst, 31 Barb. 407; Briggs v. Penniman,
8 Cow. 387, 18 Am. Dee. 454; Slee v. Bloom,
19 Johns. 456, 10 Am. Dee. 273.

Ohio.— Henry v. Vermillion, etc., R. Co.,

17 Ohio 187; Miers v. Zanesville, etc.. Turn-
pike Co., 11 Ohio 273, 13 Ohio 197.

Vermont.— Bassett v. St. Albans Hotel Co.,

47 Vt. 313.

Wisconsin.— Adler v. Milwaukee Patent
Briek Mfg. Co., 13 Wis. 57.

United States.— Sawyer v. Hoag, 17 Wall.

610, 21 L. ed. 731 ; Putnam v. New Albany,

etc., R. Co., 16 Wall. 390, 21 L. cd. 361; New
Albany v. Burke, 11 Wall. 96, 20 L. ed. 155;

Ogilvie r. Knox Ins. Co., 22 How. 380, 16

L. ed. 349 ; Curran v. Arkansas, 15 How. 304,

14 L. ed. 705 ; Mumma v. Potomac Co., 8 Pet.

286, 8 L. ed. 945; Marsh v. Burroughs, i6

Fed. Cas. No. 9,122, 1 Woods 467 ; Payson v.

Stoever, 19 Fed. Cas. No. 10,863, 2 Dill. 431;

Wood V. Dummer, 30 Fed. Cas. No. 17,944, 3

Mason 308.

See also Story Eq. Jur. § 1252.

96. Schley v. Dixon, 24 Ga. 273, 71 Am.
Dec. 121;Le'ffman v. Flanigan, 5 Phila. (Pa.)

155, 20 Leg. Int. (Pa.) 148; Maisoh v. Sav-

ing Fund, 5 Phila. (Pa.) 30, 19 Leg. Int.

(Pa.) 140. See also St. Marys Bank v. St.

John, 25 Ala. 566; Lexington, etc., R. Co. v.

Bridges, 7 B. Mon. (Ky.) 556, 46 Am. Deo.

528; Gratz v. Redd, 4 B. Mon. (Ky.)

178.

This doctrine is not found in the modern
English books and was denied in one English
case. In re Wincham Shipbuilding, etc., Co.,

9 Ch. D. 322, 38 L. T. Rep. N. S. 659, 26
Wkly. Rep. 823.

The object of the English Winding-Tip Act
of 1848 was said to be to -produce equality

among shareholders. Eob p. Workworth Dock

[VI, M, 1, b, (i)]

Co., 18 Beav. 629. And even under the Com-
panies Act (1862), which was framed with
the view of winding-up companies for the

benefit .of creditors as well as for that of

shareholders the social rights of the share-

holders seem to have been looked to by the
judges quite as much as those of the creditors.

Spack'man v. Evans, L. R. 3 H. L. 171, 37

L. J. Ch. 752, 19 L. T. Rep. N. S. 151.

97. Alabama.— Allen v. Montgomery R.
Co., 11 Ala. 437.

Georgia.— Hightower v. Thornton, 8 Ga.
486, 52 Am. Dec. 412.

Mississippi.— Payne v. Bullard, 23 Miss.

88, 55 Am. Dee. 74.

New York.— Mann v. Pentz, 3 N. Y. 415;
Briggs V. Penniman, 8 Cow. 387, 18 Am. Dec.

454; Slee v. Bloom, 19 Johns. 456, 10 Am.
Dec. 273.

Wisconsin.— Adler v. Milwaukee Patent
Brick Mfg. Co., 13 Wis. 57.

United States.— Wood v. Dummer, 30 Fed.
Cas. No. 17,944, 3 Mason 308.

98. Alabama.— Allen v. Montgomery R.
Co., 11 Ala. 437.

Connecticut.— Ward v. Griswoldville Mfg.
Co., 16 Conn. 593.

Georgia.— Hightower v. Thornton, 8 Ga.

486, 52 Am. Dec. 412.

Massachusetts.—Spear v. Grant, 16 Mass. 9.

Mississippi.— Payne v. Bullard, 23 Miss.

88, 55 Am. Dec. 74.

New York.— Mann v. Pentz, 3 N. Y. 415;
Briggs V. Penniman, 8 Cow. 387, 18 Am. Dec.

454; Slee v. Bloom, 19 Johns. 456, 10 Am.
Dee. 273.

Ohio.— Henry v. Vermillion, etc., R. Co.,

17 Ohio 187.

Vermont.— Bassett v. St. Albans Hotel Co.,

47 Vt. 313.

United States.— Sanger v. Upton, 91 U. S.

56, 23 L. ed. 220.

99. Reid v. Eatonton Mfg. Co., 40 Ga. 98,

2 Am. Rep. 563; Lewis v. Robertson, 13 Sm.
& M. (Miss.) 558; Curran v. Arkansas, 15

How. (U. S.) 304, 14 L. ed. 705; Wood v.

Dummer, 30 Fed. Cas. No. 17,944, 3 Mason
308.

100. Adler v. Milwaukee Patent Brick
Mfg. Co., 13 Wis. 57.
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not paid in all that they have subscribed of the capital stock of the company are,

as to so much as they still retain, constructive trustees for the creditors of the cor-

poration. But some of the American courts have gone further and held that

they are express trustees for such creditors, and that this trust is of that fiduciary

character which prevents the running of the statute of limitations in favor of the
shareholders and against the creditors, until the corporation itself dissolves or

ceases business.^"*

(iv) Corporation Cannot Transmute Trust Fund Into Ordinary Debt.
In so far as this trust fund consists of capital subscribed for but not paid in, the
corporation cannot transmute it into an ordinary debt by a simulated payment,
whereby the subscriber gives his check to the company for the full amount of his

subscription, and receives back the check of the company for a portion of it as a
pretended loan, thus creating a debt which, if the operation is effectual, ceases to

be a trust fund to which creditors can look and becomes assets with which the
directors may deal as they choose.''*'^

(v) Corporation Cannot Release Members From Patino For Shares
— (a) ,In Oeneral. In the view of most American courts whoever subscribes to

an unconditional agreement to take shares becomes liable to pay for them, sub-

ject to the conditions named in the subscription paper, and to those imposed by
the charter or by the general law.'"'' As already ^een ^"^ this obligation of pay-

ment cannot be released by the corporation without the sanction of express law
so as to impair the security of creditors.

(b) Cwnnot Agree That Unpwid Sha/res Shall Be Deemed Fully PaM, Up.
Among the many devices which have been resorted to by the members of corpo-

rations to escape the liability assumed by their contracts of subscriptions, perhaps
the most common and at the same time the most shallow and ineffective has been
for the members to agree among themselves that their shares shall be deemed to

be " fully paid up," when in fact they have not been so paid.' Even in England,
where these questions are generally considered solely with reference to the rights

101. Curry v. Woodward, 53 Ala. 371,376. Missouri.— Pickering v. Templeton, 2 Mo.
The supreme court of Georgia declares it to App. 424.

be " a direct trust, purely technical, not New York.—Dayton ». Borst, 3 1 N. Y. 435

;

cognizable at law, but falling within the Seymour v. Sturgess, 26 N. Y. 134; Burr v.

proper, peculiar, and exclusive jurisdiction Wilcox, 22 N. Y. 551; Kensselaer, etc.. Plank
of a Court of Equity; and, consequently, one Road Co. v. Barton, 16 N. Y. 457; Lake
not subject to the presumption of satisfaction Ontario, etc., E. Co. v. Mason, 16 N. Y. 451;
or payment or waiver." Hightower v. Thorn- Buffalo, etc., R. Co. v. Dudley, 14 N. Y. 336;
ton, 8 Ga. 486, 502, 52 Am. Dec. 412. In the Strong v. Wheaton, 38 Barb. 616; Northern
high court of errors and appeals of Mississippi R. Co. v. Miller, 10 Barb. 260 ; Hartford, etc.,

it was said to be " a continuing, subsisting R. Co. v. Croswell, 5 Hill 383, 40 Am. Dee.

trust and confidence to which the statute of 354; Spear v. Crawford, 14 Wend. 20, 28
limitations has no application." Payne v. Am. Dec. 513; Dutchess Cotton Manufactory
Bullard, 23 Miss. 88, 90, 55 Am. Dec. 74. Co. v. Davis, 14 Johns. 238, 7 Am. Dec. 459;
See also AUibone v. Hager, 46 Pa. St. 48, Highland Turnpike Co. v. McKean, 11 Johns,
in which case the question arose under a 98; Goshen, etc.. Turnpike Road v. Hurtin, 9

statute. Johns. 217, 6 Am. Dec. 273; Union Turnpike
102. Sawyer v. Hoag, 17 Wall. (U. S.) Road v. Jenkins, 1 Cai. 381; Sagory v. Du-

610, 21 L. ed. 731. bois, 3 Sandf. Ch. 466.

103. Alabama.— Beene v. Cahawba, etc., Vermont.— Connecticut, etc., R. Co. f.

R. Co., 3 Ala. 660. Bailey, 24 Vt. 465, 58 Am. Dec. 181.

Connecticut.—Hartford, etc., R. Co. t?. Ken- United States.— Upton v. Tribilcock, 91

nedy, 12 Conn. 499. U. S. 45, 23 L. ed. 203.

Illinois.— Klein v. Alton, etc., R. Co., 13 104. See supra, VI, L, 2, a et seq.

111. 514; Banet v. Alton, etc., R. Co., 13 111. 1. Deadwood First Nat. Bank v. Gustin-
504. Minerva Consol. Min. Co., 42 Minn. 327, 44
Kentucky.— Fry v. Lexington, etc., R. Co., N. W. 198, 18 Am. St. Rep. 510, 6 L. R. A.

2 Mete. 314.
'

676; A. Wight Co. v. Steinkemeyer, 6 Mo.
Maine.— Kennebec, etc., R. Co. v. Palmer, App. 575 ; Pickering v. Templeton, 2 Mo. App.

34 Me. 366. 424; Handley v. Stutz, 139 U. S. 417, II
Massachusetts.— Brigham v. Mead, 10 Al- S. Ct. 540, 35 L. ed. 227 (doctrine conceded,

len 245. although not applied).

[VI, M, 1, b, (v), (B)]



464 [10 Cye.] CORPORATIONS

of the shareholders vater sese^ such agreements as between the original parties

,
and their privies have been declared invalid by the courts.' It follows that any
agreement, secret or otherwise, between the corporation and its shareholders that
its shares shall not be paid in full, although possibly good as between the corpo-
ration and shareholders, is void as to creditors of the corporation in the event of
its insolvency.*

(o) Such Agreements Characterized as Frauds Upon, Other Shareholders and
Upon the Law. Agreements releasing subscribers to the shares of corporations,

upon their making sham payments of their subscriptions, have been justly held

to be frauds upon the law.^ All secret agreements releasing particular subscribers

from the obligation of payment or otherwise attempting to reduce the obligation

of their contract are then in the first instance void as frauds upon other sub-

scribers.^ This is especially so as to future subscribers who may be presumed to

subscribe on the faith and under the persuasion so to speak of the subscription

thus released.''

(d) Corporation Cannot Issue'New Sha/res to Old Shareholders Upon Agree-
ment That They Shall Not Be Paid in Full. A corporation cannot, upon
increasing its capital stock, issue the new shares to its existing shareholders upon
an agreement that the new shares shall not be paid in full, but shall be non-assess-

able (in the particular case) to the extent only of ten dollars per share of the par
value of one hundred dollars, as against creditors who had received no notice of

the arrangement prior to the contracting of their debt.' Equally futile as against

creditors was the passage by the corporation of a resolution declaring that eighty

per cent of all its new and increased stock should be non-assessable, and the

issuing of share certificates to such of its shareholders as have paid the twenty
per cent, which certificates bear the words " non-assessable."''

(e) What Agreements Avoided Under This Rule. All agreements between

2. See svpra, VI, M, 1, b, (I), note 96;

and imfra, VI, M, 1, c, note 46.

3. In re Anglo-Moravian Hungarian Junc-
tion, L. R. 15 Eq. 407, 42 L. J. Ch. 474, 28
L. T. Rep. N. S. 264, 22 Wkly. Rep. 45;
Ex p. Daniell, 1 De G. & J. 372, 3 Jur. N. S.

803, 26 L. J. Ch. 563, 5 Wkly. Rep. 677, 58
Eng. Ch. 289 laffvrming 22 Beav. 43, 23 Beav.
568].

4. Connecticut.— Mann v. Cooke, 20 Conn.
178.

Illinois.— Jewell v. Rock River Paper Co.,

101 111. 57 ; Union Mut. L. Ins. Co. v. Frear
Stone Mfg. Co., 97 111. 537, 37 Am. Rep. 129;

Melvin v. Lamar Ins. Co., 80 111. 446, 22 Am.
Rep. 199; Zirkel v. Joliet Opera House Co.,

79 111. 334.

Iowa.— Jackson v. Traer, 64 Iowa 469, 20
ISr. W. 764, 52 Am. Rep. 449; Osgood v.

King, 42 Iowa 478; Burnham v. Northwest-
ern Ins. Co., 36 Iowa 632.

Maryland.— Crawford v. Rohrer, 59 Md.
599 ; Rider v. Morrison, 54 Md. 429.

Missouri.— Gill v. Balis, 72 Mo. 424;
Skrainka v. Allen, 7 Mo. App. 434 iaffirmed
in 76 Mo. 384] ; Chouteau v. Dean, 7 Mo.
App. 210; Pickering v. Templeton, 2 Mo. App.
424.

New Bampshire.— White Mountains R. Co.
V. Eastman, 34 N. H. 124.

New Jersey.— Wetherbee v. Baker, 35 N. J.

Eq. 501.

New York.— Slee v. Bloom, 19 Johns. 456,
10 Am. Dec. 273; Sagory v. Dubois, 3 Sandf.
Ch. 466.

[VI, M, 1, b, (v), (b)]

Pennsylvania.— Robinson «. Pittsburgh,
etc., R. Co., 32 Pa. St. 334, 72 Am. Dec. 792;
GraflF v. Pittsburgh, etc., R. Co., 31 Pa; St.

489.

Vermont.— Blodgett v. Morrill, 20 Vt.

509.
United States.— Scovill v. Thayer, 105

U. S. 143, 26 L. ed. 968; Chubb v. Upton, 95
U. S. 665, 24 L. ed. 523 ; Upton v. Tribilcock,

91 U. S. 45, 23 L. ed. 203; Sawyer v. Hoag,
17 Wall. 610, 21 L. ed. 731; Upton v. Hans-
brough, 28 Fed. Cas. No. 16,801, 3 Biss.

417.

England.— In re Agriculturist Cattle Ins.

Co., L. R. 1 Ch. 161, 12 Jur. N. S. 79, 35
L. J. Ch. 296, 14 L. T. Rep. N. S. 468, 14

Wkly. Rep. 266. See also Preston v. Guyon,
5 Jur. 146, 10 L. J. Ch. 73, 11 Sim. 327, 34
Eng. Ch. 327 ; Mangles v. Grand Collier Dock
Co., 10 Sim. 519, 16 Eng. Ch. 519.

5. Or "in fraud of the statute." Port
Whitby, etc., R. Co. v. Jones, 31 U. C. Q. B.
170.

6. White Mountains R. Co. v. Eastman, 34
N. H. 124.

7. Melvin v. Lamar Ins. Co., 80 111. 446, 22
Am. Rep. 199.

Not necessary that other shareholders
should prove that they were actually misled,
but this will be presumed. Melvin v. Lamar
Ins. Co., 80 111. 446, 22 Am. Rep. 199.

8. Union Mut. L. Ins. Co. v. F/ear Stone
Mfg. Co., 97 111. 537, 37 Am. Rep. 129.

9. Upton V. Jackson, 28 Fed. Cas. No.
16,802, 1 Flipp. 413.
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the Babscriber and the corporation,*" its officers," agents,*' promoters,", or mem-
bers," by which payment is dispensed with in whole or in part, or by which
colorable or nominal payments are accepted,*' are void, as where shares are voted
to a director as a bonus, under a contract between him and the corporation that

they shall not be assessable ; " where a Louisiana corporation, organized for the

nominal purpose of developing public improvements in Mexico, but really to

carry on a lottery, issued its shares as paid up without any payments being made
thereon ; " or where corporate stock which has been subscribed for, but not paid

up, is transferred to the company, and by it sold as " treasury stock " to third

persons for less than its par value.*'

(vi) Corporation vAimoT Effect Simulated Payment by Allowing
Shares to Be Paid Up and Then Lending Money Back to Share-
holder. The capital stock of a corporation being a trust fund for the security

•of creditors,*' this trust cannot be defeated by a simulated payment of the stock

subscription, or by anything short of an actual payment in good faith.^ The
assets of a company cannot be applied to return to the shareholders what they have,

or ought to have, paid upon their shares.'* An arrangement by which the stock is

nominally paid and the money immediately taken back as a loan to the share-

liolder is a device to change the debt from a debt impressed with the character of

a, trust to an ordinary loan, and is not a valid payment as against creditors of the

-corporation, althougifi it may be good as between the company and the share-

holder.'' But a division among the shareholders of money which it has nt)t

engaged to apply in keeping up the nominal amount of their share capital has

been held not a return and division of capital among the shareholders so as to

render the dividend ulPra vires.^

(vn) Corporation Cannot Issue Its Shares as a Bonus— (a) State-

•ment of Rule. Even in England, where the American doctrine that the assets of

a corporation are a trust fund for its creditors does not obtain in the sense in

which it obtains in America, it is held that a corporation cannot give away its

shares by issuing them to its existing shareholders as a bonus, although this is

attempted in good faith and the transaction is publicly registered under the pro-

10. Great Western Tel. Co. v. Gray, 122 paid in, if the corporators organize, elect

111. 630, 14 N. E. 214; Skrainka v. Allen, 7 themselves as oi&cers, proceed to business, and
Mo. App. 434 [affirmed in 76 Mo. 384]

;

contract debts up to and beyond the nominal
Thompson v. Reno Sav. Bank, 19 Nev. 103, 7 capital, having paid in nothing whatever,

Pac. 68, 3 Am. St. Rep. 797; Lee v. Imbrie, they commit a legal fraud by so doing, and
13 Oreg. 510, 11 Pac. 270. are liable to creditors to make good the mini-

11. Osgood V. King, 42 Iowa 478. mum capital, together ivith interest thereon,

12. Jewell V. Rock River Paper Co., 101 should this be necessary to discharge the cor-

111. 57. porate debts. Burns v. Beck, 83 Ga. 471, 10

13. Joy V. Manion, 28 Mo. App. 55; OUe- S. E. 121. Compare Hill v. Silvey, 81 Ga.
sheimer v. Thompson Mfg. Co., 44 Mo. App. 500, 8 S. E. 808, 3 L. R. A. 150.

172. Substituting the paid-up shares of another

14. A shareholder cannot defend against member not allowed. Marshall Foundry Co.

creditors, after the corporation has become v. Killian, 99 N. C. 501, 6 S. E. 680, 6 Am.
insolvent, on the ground that there was a St. Rep. 539.

verbal understanding between himself and Payment by other members admissible.

^ome members of the company that he should Vail v. Phillips, 14 N. J. L. J. 45.

be relieved of his stock after certain diffi- 19. See supra, VI, M, 1, b, (i),

culties were settled in the company. Topeka 20. Upton v. Tribilcock, 91 U. S. 45, 23

Mfg. Co. V. Hale, 39 Kan. 23, 17 Pac. L. ed. 203.

601 21. Lee v. Neuchatel Asphalte Co., 41

15. Crawford v. Rohrer, 59 Md. 599. Oh. D. 1, 58 L. J. Ch. 408, 61 L. T. Rep. N. S.

16. Richardson v. Green, 133 U. S. 30, 10 11, 1 Meg. 140, 37 Wkly. Rep. 321.

S. Ct. 280, 33 L. ed. 516. 22. Sawyer v. Hoag, 17 Wall. (U. S.) 610,

17. Le Warne v. Meyer, 38 Fed. 191. 21 L. ed. 731.

J.8. Ailing V. Wenzel, 133 111. 264, 24 N. E. 23. Lee v. Neuchatel Asphalte Co., 41

551. On the same principle it has been held Ch. D. 1, 58 L. J. Ch. 408, 61 L. T. Rep. N. S.

ihat where the stock of a corporation is not 11, 1 Meg. 140, 37 Wkly. Rep. 321. Compare
subscribed for up to the minimum amount of Purton v. New Orleans, etc., R. Co., 3 La.

capital fixed by the charter, and none of it is Ann. 19.

[30] [VI, M, 1, b, (vn), (a)]
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visions of the statute.** In America the better doctrine is that this cannot be
done as against creditors of the corporation ; so that if a corporation issues to its

bondholders its shares of stock with, say, forty per cent credited thereon as paid,

tlie shareholders will be liable to the corporation or to its creditors in the event
of its insolvency to the extent of the unpaid forty per cent.^

(b) Contrary Doctrine. The court of appeals of New York has, on the con-

trary, held— denying to this extent the doctrine that the assets of a corporation

are a trust fund for its creditors— that a corporation can issue its unpaid shares

as pretendedly paid up, as a bonus to its bondholders in order to market its bonds.^
In like manner the supreme court of the United States has held that whei-e a

corporation cannot sell its bonds at par, without giving with them an equal amount
of its increased stock, and the par value of the bonds is no more than equal to the

actual value of the stock and bonds, the purchaser cannot be compelled by
creditors of the corporation to pay the par value of the stock."

(yiii) CoBPORATiON Cannot ISSUE Its Bonds as a Bonus to Subscbibees
TO ITS Sbajres— (a) Statement of Rule. Under a statute governing manufac-

tuiing corporations, by which they are prohibited from lending money to their

shareholders, a scheme of organization by which each subscriber to the capital

stock of the company is to receive interest-bearing bonds of the company, secured

by a mortgage upon the company's assets, to an extent equal to the par value of

his subscription, is void, even as between the company and its shareholders, while

it remains solvent ; since the eflEect of such an arrangement is to make the share-

holders secured creditors, and to give them a better position than the general

creditors of the corporation.^ Accordingly where, by an arrangement between
a corporation and persons who were invited to become its shareholders, the latter

became such with the understanding that calls upon their stock were not to exceed

forty per cent, but afterward the exigencies of the corporation were such that

'calls were made in excess of that amount, at which time, to compensate the share-

holders for this excess in the calls, the corporation issued mortgage bonds to them,

it was held that they were liable to creditors in respect of these bonds as they

would have been if the calls had been made upon their shares and had not been
paid.^ But it seems that the conclusion will be different where the corporation

issues its bonds as a gratuity to its shareholders, but becomes insolvent before

paying anything upon the bonds, so that the loss incurred by the transaction falls

upon misguided third persons who have become purchasers of the bonds.^

(b) Such Arrangement May Be Yalid as Between Cortvpamy and Sha/re-

Jwlders. In such a case where the books of the company, and the directors as

well as the shareholders, concur in saying that the stock is fully paid, it would,

as between the shareholder and the company, all the other shareholders con-

senting, be regarded as fully paid, although not so as to creditors.'' When there-

fore the president of a railroad company, who was authorized to collect subscrip-

tions to the stock of the company, accepted the stock of another company in

payment of a subscription, his company was bound by his act in such a sense as

not to be able to ma,intain an action for payment against the subscriber.^

24. In re Eddystone Mar. Ins. Co., [1893] 87 Tenn. 262, 10 S. W. 495, 10 Am. St. Efip.

3 Ch. 9, 62 L. J. Ch. 742, 69 L. T. Rep. N. S. 658, 3 L. R. A. 37.

363, 2 Reports 516, 41 Wkly. Rep. 642. 29. Skrainka v. Allen, 7 Mo. App. 434 [af-

25. Skrainka v. Allen, 7 Mo. App. 434 \a,f- firmed on this point in 76 Mo. 384]. See

firmed in 76 Mo. 384]. also In re Canadian Oil Works Corp., L. R.
26. Christensen v. Eno, 106 N. Y. 97, 12 10 Ch. 593. 44 L. J. Ch. 721, 33 L. T. Rep.

N. E. 648, 8 N. Y. St. 682, 60 Am. Rep. 429. K. S. 466, 24 Wkly. Rep. 191 ; In re Masons'
See also Christensen v. Quintard, 5 Silv. Su- Hall Tavern Co., L. R. 5 Eq. 286.

preme (IST. Y.) 226, 8 N. Y. Suppl. 400, 29 30. Christensen v. Eno, 106 N. Y. 97, 12

N. Y. St. 61. N. E. 648, 8 N. Y. St. 682, 60 Am. Rep. 429.

27. Handley v. Stutz, 139 U. S. 417, 11 31. Skrainka v. Allen, 76 Mo. 384, 391,

S. Ct. 530, 35 L. ed. 227 [reversing 41 Fed. 392, per Hough, C. J.

531]. 32. East New York, etc., R. Co. V. Light-

28. Morrow v. Nashville Iron, etc., Co., hall, 6 Rob. (N. Y.) 407. Much to the same

[VI, M, 1. b, (vn). (A)]
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(c) Such Arrcmgement May Be Valid as Among Memiers Personally. An
arrangement among the shareholders by which some of them obligate themselves

to take the shares of another off his hands and to refund his money within a fixed

time is valid, provided it is made in good faith, although other subscribers may
not be informed of it ; and therefore such an arrangement may be enforced as

between the original parties to it,'* although it may not be good as against the

^ ^
corporation or its creditors,** unless it should be shown to be a corrupt arrange-

ment entered into, for the purpose of holding out the subscriber having the agree-

ment for indemnity as a " decoy " to influence the subscription of others.''

(d) Whether Such Arrangement Valid as to Future Creditors— (1) In
General. According to one holding, where a corporation whose stock is not
fully paid issues full-paid certificates to its shareholders, creditors who are such
before the issue of such certificates may, if the company becomes insolvent, collect

the portion of such stock which was unpaid and have it applied in payment of

their debts ; but creditors who become such after and with notice of the cor-

Sorate proceedings by which the stock was made " full-paid " have no such right.^

In the other hand the view has been taken that it is only future creditors who
can set aside such an arrangement as to payment.*'

(2) Future Cebditoks Who G-ive CEEnrr With Full Knowledge Estopped
TO Complain. A broader statement of this doctrine is that, as between the company
and its shareholders, whatever is agreed to be payment is payment, because both
are estopped by their agreement ;

^ and that one who becomes the creditor of a
corporation knowing the manner in which its stock has been paid or payment
therefor secured is deemed to waive his right to have strict payment made for his

benefit.**

e. Rule as Between Corporation and Subscriber. As between the corporation

and the subscriber the question is not generally treated as one of public policy

;

and hence, as between the sharetaker and the corporation, an agreement whereby
shares are to be taken by him at less than their par value,** at a discount,** as

unassessable,*^ or on payment in property or any other commodity at an overvalu-

ation,** is valid, although not binding upon its creditors.** And this rule obtains,

although persons subsequently, in good faith and for a full consideration, become

effect see Winston v. Dorsett Pipe, etc., Co., 38. Scovill v. Thayer, 105 U. S. 143, 26
129 111. 64, 21 N. E. 514, 4 L. R. A. 607. L. ed. 968.

See also the reasoning of Miller, J., in Saw- 39. Callanan v. Windsor, 78 Iowa 193, 42
yer v. Hoag, 17 Wall. (U. S.) 610, 21 L. ed. N. W. 652; Deadwood First Nat. Bank v.

731. Gustin Minerva Consol. Min. Co., 42 Minn.
33. Morgan v. Struthers, 131 U. S. 246, 327, 44 N. W. 198, 18 Am. St. Rep. 510, 6

9 S. Ct. 726, 33 L. ed. 132. L. R. A. 676.

34. Williams v. Benet, 34 S. C. 112, 13 40. Roll v. St. Louis, etc.. Smelting, etc.,

S. E. 97. Co., 52 Mo. App. 60.

35. Arrangement held valid.— An agree- 41. Hebberd v. Southwestern Land, etc.,

ment among the shareholders of a corpora- Co., 55 N. J. Eq. 18, 36 Atl. 122; Webb v.

tion that the money and property received Shropshire R. Co., [1893] 3 Ch. 307, 63 L. J.

from them by the corporation shall discharge Ch. 80, 69 L. T. Rep. N. S. 533, 7 Reports
their liability on stock subscriptions is valid 231.

as among themselves. Esgen v. Smith, 113 42. Dickerman v. Northern Trust Co., 176
Iowa 25, 84 N. W. 954. U. S. 181, 20 S. Ct. 311, 44 L. ed. 423. See
Arrangement not enforced against corpora- also Enterprise Ditch Co. v. MofiSt, 58 Nebr.

tion.— A personal agreement among several 642, 79 N. W. 560, 76 Am. St. Rep. 122, 45
shareholders as to their respective interests L. R. A. 647.

in land subsequently conveyed absolutely by 43. Higgins v. Lansingh, 154 111. 301, 40
them to the corporation in payment for stock N. E. 362; Wells v. Green Bay, etc.. Canal
does not pass to the corporation, and cannot Co., 90 Wis. 442, 64 N. W. 69 ; Krohn v. Wil-
be enforced by it in an action against a por- liamson, 62 Fed. 869; Hadley v. Hadley, 77
tion of such shareholders, whose title to the L. T. Ilep. N. S. 131.

land proved defective. Jenkins v. Bradley, 44. Standard Matrix Mach. Co. v. Hills,
104 Wis. 540, 80 N. W. 1025. 68 Mo. App. 249; Roll V. St, Louis, etc.,

36. Kenton Furnace R., etc., Co. v. MeAl- Smelting, etc., Co., 52 Mo. App. 60; Hebberd
pin, 5 Fed. 737. ». Southwestern land, etc., Co., 55 N. J. Eq.

37. Flinn v. Bagley, 7 Fed. 785. 18, 36 Atl. 122; Nenny v. Waddill, 6 Tex.

[VI, M. I, e]
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shareholders without any knowledge of, or acquiescence in, the illegal act.^ An.

such a transaction estops the corporation, it also estops other shareholders, at least

where the nature of the transaction is known to them and they do not dissent at

the time.^*

d. Issuing Shares at Less Than Par to Pay Past Indebtedness. There is judi-

cial authority for the view that if a corporation, being indebted, arranges to pay
its debt in stock certificates at less than their par value, the persons receiving such
certificates will be assessable for any unpaid balances at the suit of creditors after

the insolvency of the corporation.^' But it seems that this principle has no appli-

cation to issuing shares at a reduced valuation in payment of an existing debt of
the corporation, where the corporation is already insolvent and the shares are
consequently depreciated or valueless.^

e. Making Payment For Subscribed Shares by Means of Device of Reduc-
ing Capital Stock. As against prior creditors it is equally futile for a corpora-
tion to attempt to enable its shareholders to pay for their shares by the device
of reducing the capital stock, to the extent of the reduction discharging them
from the liability incurred by their subscription ; but in such a case they remain
hable to make good the full amount, according to their undertaking/' But it has
been held that this may be done before the corporation has incurred any debts,

and before the subscriptions to its capital stock have ever been made public.^

Civ. App. 244 25 S. W. 308. That a sub-
acription to stock payable in property at a
fictitious valuation, although void as to the
company because in violation of Ala. Const,
art. 14, § 6, and Ala. Code, § 1662, is en-

forceable in favor of the company's creditors

see Joseph v. Davis, (Ala. 1892) 10 So. 830.

45. Miller v. University Magazine Co., 10
Misc. (N. Y.) 311, 30 N. Y. Suppl. 969, 63
N. Y. St. 128.

46. Northern Trust Co. «. Columbia Straw
Paper Co., 75 Fed. 936.

Laches, acquiescence, and acts of ratifica-

tion covering a period of twenty years will

cut off any right of action for a rescission

which the corporation might otherwise have.

Higgins v. Lansingh, 154 111. 301, 40 N. E.

362.

This seems to be the English doctrine,

where the governing principle is that the
rights of creditors are worked out after insol-

vency, in the right of the company, so that

if the company has made a contract with its

subscriber that his shares shall not be paid
for, the court will not make another contract
between the parties. Waterhouse v. Jamie-
son, L. E. 2 H. L. Sc. 29 J Burkinshaw v.

Nicolls, 3 App. Cas. 1004, 48 L. J. Ch. 179,

39 L. T. Eep. N. S. 308, 26 Wkly. Rep. 821

;

In re Western of Canada, Oil, etc., Co., 1

Ch. D. 115, 45 L. J. Ch..5, 33 L. T. Rep. N. S.

645, 24 Wkly. Eep. 165; Matter of Great
Northern, etc.. Coal Co., 3 De G. J. & S. 367,

32 L. J. Ch. 421, 7 L. T. Rep. N. S. 486, 8
L. T. Rep. N. S. 472, 68 Eng. Ch. 278. Leaving
the sharetaker liable, not ex contracts for
the par value of the shares, but ex delicto

for their real value, see In re Western of

Canada Oil, etc., Co., 1 Ch. D. 115, 45 L. J.

Ch. 5, 33 L. T. Eep. N. S. 645, 24 Wkly. Eep.
165. Compare In re Anglo-Moravian Hunga-
rian Junction R. Co., L. E. 15 Eq. 407, 42
L. J. Ch. 474, 28 L. T. Rep. N. S. 264, 22
"Wkly. Rep. 45.

[VI, ffl, 1. e]

A shareholder who participated in the issue

of shares as fully paid cannot subsequently
claim, in a controversy with the corporation,

that such action was fraudulent as to him.
Ten Eyck v. Pontiac, etc., R. Co., 114 Mich.
494, 72 N. W. 362 Imting Arkansas River
Land, etc., Co. v. Farmers' L. & T. Co., 13

Colo. 587, 22 Pac. 954].
47. Jackson v. Traer, 64 Iowa 469, 20

N. W. 764, 52 Am. Eep. 449. But see Kehlor
V. Lademann, 11 Mo. App. 550 (manufactur-
ing partnership reorganized as a corporation,

and issued the shares of the corporation to

the creditors of the partnership in satisfac-

tion of their demands, at less than par—
creditors assessable as shareholders for the
difference) ; Van Cott v. Van Brunt, 82 N. Y.
535; Fogg v. Blair, 139 U. S. 118, 11 S. Ct.

476, 35 L. ed. 104; Clark v. Bever, 139 U. S.

96, 11 S. Ct. 468, 35 L. ed. 88 [affirming 31
Fed. 670].

48. Clark v. Bever, 31 Fed. 670 ^affirmed
in 139 U. S. 96. 11 S. Ct. 468, 35 L. ed. 88].

That such an arrangement is good as between
the corporation and one to whom the cred-

itor, who has taken the corporation's shares
in payment of his debt, has subsequently
transferred such shares for value see Crossley
V. Louisiana Sav. Bank, etc., Co., 38 La. Ann.
74.

Extinguishing indebtedness of shareholders
to corporation, upon reorganization, by issu-

ing new shares.— That a corporation, on re-

organization, may lawfully provide that debts
of shareholders which remain unpaid for a

certain tinle shall be extinguished by appli-

cation of a sufficient portion of the new
stock see Eeading Trust Co. v. Reading Iron
Works, 137 Pa. St. 282, 21 Atl. 169, 170, 27
Wkly. Notes Cas. 91, 95.

49. In re State Ins. Co., 14 Fed. 28, 11

Biss. 301.

50. Hill V. Silvey, 81 Ga. 500, 8 S. E. 808,
3 L. R. A. 150.
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f. Obligation of Full Payment Same Where Capital Stock Is Increased, The
obligation to pay for shares which are issued in pursuance of a resolution to

increase the capital stock of the company is the same, and for the same reasons,

as the obligation to pay in full for original shares ; and to the extent to which
full payment is not made the subscribers to the increased stock remain liable to

the creditors of the company.^'

g. Statutes Construed to Allow Corporations to Issue Shares at Discount.

Statutes, like the English Companies Clauses Consolidation Act of 1845, and the

acts amending the same, exist which are judicially construed to allow companies
to issue their shares at a discount.^'* Statutes of Minnesota relating to manufac-
turing and other corporations are construed as conferring no authority upon such
corporations to issue shares as fully paid contrary to the fact.^

h. Effect of Issuing Shares of New Corporation in Exchange For Shares of

Old. Shares of a new company issued in exchange, share for share, for that of a
company existing under the laws of another state, without any payment therefor

except the transfer of the old company's stock and assets, when this is done to

evade the liability of shareholders under the laws governing the original com-
pany, will be deemed paid, as against the creditors of the old company, only to

the extent that the actual value of the property, actually received from the old

company, exceeded the sum of its indebtedness.^

i. New American Doctrine That Corporation Can Give Away, or For Less Than
Par Value Dispose of. Unissued Shares. The supreme court of the United States

have held that an active corporation may, even as against its creditors, for the

purpose of paying its debts and obtaining money for the successful prosecution of

its business, issue new shares and ' sell them for the best price that can be
obtained ; ^ that a corporation may give away its unissued shares at twenty-een^s-

on the dollar in the payment of a debt, reasoning that its creditors are not preju-

diced by the fact of its giving away its unissued shares, provided they are worth-

less at the time ; ^ that a railroad company can issue its shares to a contractor as

a bonus, and that, if the company subsequently becomes insolvent, its creditors

cannot charge the contractor as a holder of the unpaid shares, but can at most
charge him to the extent of their market value at the time when he received

them from the corporation, which market value he must aver and prove."

j. Effect of Payment or Settlement of Share Subscriptions by Giving Promis-

sory Notes— (i) In General. Although prohibited from receiving anything

51. Veeder v. Mudgett, 95 N. Y. 295; Inre 55. Handley v. Stutz, 139 U. S. 417, 11

Weymouth, etc., Steam Packet Co., [1891] 1 S. Ct. 530, 35 L. ed. 227.

Ch. 66, 60 L. J. Ch. 93, 63 L. T. Kep. N. S. 56. Clark v. Bever, 139 U. S. 96, 112, 11

686, 2 Meg. 366, 39 Wkly. Rep. 49. S. Ct. 468, 35 L. ed. 88, a " Credit Mobilier "

52. Ross «. Kelly, 36 Minn. 38, 29 N. W. case, in which the president of the railroad

591, 31 N. W. 219 (construing Minn. Gen. company was also president of the construc-

Stat. (1874), c. 34) ; In re South Mountain tion company.
Consol. Min. Co., 5 Fed. 403, 7 Sawy. 30 57. Fogg v. Blair, 139 U. S. 118, 11 S. Ct.

(construing a similar statute in California) ; 476, 35 L. ed. 104, the court saying. "If,

Webb V. Shropshire R. Co., [1893] 3 Ch. 307, when disposed of by the railroad company,

63 L. J. Ch. 80, 69 L.. T. Rep. N. S. 533, 7 it was without value, no wrong was done to

Reports 237; Statham v. Brighton Mar. Pal- creditors." In so holding the supreme court

ace, etc., Co., [1899] 1 Ch. 199, 67 L. J. Ch. of the United States refused to follow the

172, 80 L. T. Rep. N. S. 73, 6 Manson 308, decisions of the highest courts in the states,

47 Wkly. Rep. 183; Walsh v. North West construing their own statutes, as shown by
Electric Co., 11 Manitoba 629 [distinguish- Shickle v. Watts, 94 Mo. 410, 7 S. W. 274;

ing Daniell's Case, 22 Beav. 43, construing a Kehlor v. Lademann, 11 Mo. App. 550; Chou-

Manitoba statute, and not considering the ques- teau v. Dean, 7 Mo. App. 210, and as shown

tion with reference to the rights of creditors]. by the decision of the supreme court of

53. Wallace v. Carpenter Electric Heating Iowa in Jackson v. Traer, 64 Iowa 469, 20

Mfg. Co., 70 Minn. 321, 73 N. W. 189, 68 N. W. 764, 52 Am. Rep. 449. See also Tama
Am. St. Rep. 530. Water-Power Co. v. Hopkins, 79 Iowa 653,

54. Sprague v. National Bank of America, 44 N. W. 797; Boulton Carbon Co. v. Mills.

172 111. 149, 50 N. E. 19, 64 Am. St. Rep. 17, 78 Iowa 460, 43 N. W. 290, 5 L. R. A.
42 L. R. A. 606 laffirming 66 111. App. 320]. 649.

[VI, M, 1, j, (I)]
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but cash in payment for their shares,^ if corporations receive promissory notes in

settlement of their subscriptions, the notes will not be invalidated, but will be
good as against the makers, on the theory of being supported by a good con-

sideration.^' Such a note becomes a part of the assets of the corporation, which
are a trust fund for the payment of its creditors, and the surrender of them to

their makers is a fraud upon such creditors.^

(ii) Bmmedt of Company Where It Has Rboeived Settlement in
PROMissoBTlfoTE. The company cannot, it would seem, retain the note and
sue the shareholder for original assessments, but its remedy is upon the note ;

aud it has been held that a subscriber who has given his note in settlement of his

subscription is not liable for assessments on the stock, where the certificates have
been placed is escrow in the hands of a third person to be delivered to the sub-

scriber when the note is paid, where the note has not been paid or the stock
transferred.*' After the company has exercised its right to forfeit the stock—

a

subject hereafter considered ^'^— by reason of the note not being paid at maturity,

it cannot maintain an action upon the note, since it cannot have both the shares

themselves and what the subscriber has agreed to pay for them ; ^ nor can it,

after such a forfeiture, and especially after a material change has been made in

its charter without the consent of the subscriber, by transferring the note to a

third person, confer upon him a right of action against the subscriber.** But
where the note has been assigned in good faith before maturity, and the subscriber

Eays it in good faith to the holder, the company can have no further claim against

im, either upon the note or on the original contract of subscription.*'

(hi) Weether Girme of Note Secured by Mortqabe Is Payment and
Reinvestment, or Merely Collateral Security. It has been held that the

effect of executing a note secured by a mortgage in settlement of a Stock sub-

scription is a payment for the shares and a reinvestment of the money by the

corporation, so that the liability of the shareholder on the note and mortgage was
no less than that of any other borrower ; nor did his rights as a shareholder stand

on any better footing than the rights of those who paid for their stock, but
borrowed nothing from the company.**

'^

k. Construction of English Statute Requiring Registry of Contract Where
Shares Not to Be Paid For in Full. This is likely to have counterparts in America.
The principle of it has been adopted in the article on corporations in the recent

constitution of Yirginia. It may be of interest to American lawyers and judges,

and is as follows :
" Every share in any company shall be deemed and taken to

58. Pacific Trust Co. V. Dorsey, 72 Cal. to the transferee of the circumstances which

55, 12 Pac. 49 [affirmed in 13 Pac. 148]. create a failure of consideration. 2 Thomp-

59. Illinois.— Goodrich v. Reynolds, 31 son Corp. § 1658.

111. 490, 83 Am. Dec. 240. 65. Alexander v. Horner, 1 Fed. Cas. No.

Mississippi.— Hayne v. Beauchamp, 5 Sm. 169, 1 McCrary 634.

& M. 515. Such notes when deemed negotiable, with

New York.— Magee v. Badger, 30 Barb. an example of one of them. Stillwell v.

246. Craig, 58 Mo. 24. See also Goshen, etc., Turn-

Pennsylvania.— Leighty v. Susquehanna, pike Road v. Hurtin, 9 Johns. (N. Y.) 217,

etc.. Turnpike Co., 14 Serg. & R. 434. 6 Am. Deo. 273 ; Washington County Mut.

United States.— Alexander v. Horner, 1 Ins. Co. v. Miller, 26 Vt. 77.

Fed. Cas. No. 169, 1 McCrary 634. Validity of such notes in the hands of in-

60. Jenkins v. Armour, 13 Fed. Cas. No. dorsees. Magee v. Badger, 30 Barb. (N. Y.)

7,260, 6 Biss. 312. 246; Willmarth v. Crawford, 10 Wend.
61. Cormac v. Western White Bronze Co., (N. Y.) 341 (indorsee without notice) ; Alex-

77 Iowa 32, 41 N. W. 480. ander v. Horner, 1 Fed. Cas. No. 169, 1 Mc-
62. See infra, VI, O, 2, g, (i) et seq. Crary 634 (indorsee without notice).

63. Ashton v. Burbank, 2 Fed. Cas. No. When indorsee entitled to subrogation to

582, 2 Dill. 435. the lien of the corporation on the shares for

64. Ashton v. Burbank, 2 Fed. Cas. No. the unpaid balance. Petersburg Sav., etc.,

582, 2 Dill. 435. Of course the rule would Co. v. Lumsden, 75 Va. 327.

be otherwise in ease the note is transferred 66. Union Cent. L. Ins. Co. v. Curtis, 35

before maturity, for value and without notice Ohio St. 343. Much to the same effect see

[VI, M, 1, j, (I)]
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have beeu issued and to be subject to the payment of the whole amount thereof

in cash, unless the same shall have been otherwise determined by a contract duly

made in writing, and filed with the registrar of joint-stock companies at or before

the issue of sucli shares." '^ The document filed must show the consideration for

the shares to be issued, although it is not necessary that the consideration be stated

with full particularity.® It is insutiicient where it only identifies the considera-

tion for the shares to be issued by reference to another contract not filed." So
the filing of a contract which merely refers to an unregistered contract showing
such consideration is not a sufficient compliance with the statutory mandate.™
The allottee of shares will not be relieved from his obligation to pay their par
value by a compliance with this statute, where the consideration rendered by him
for them was elusory, or where a discount was allowed him ; but the court may
inquire in each case whether the price paid was reasonable, or whether what was
given for the shares had a cash value in the market equal to their nominal
value.''^

2. Payment For Shares in Property— a. When Such Payment Allowed—
(i) Wbbre Statute Does Not Require Payment in Cass— (a) In Gen-
eral. Where the charter or governing statute does not require payment in cash,

then the shares may be paid lor in such property as the corporation would have
occasion to buy, at a fair valuation, provided the transaction is in good faith.'J^

Hazelett «. Butler University, .84 Ind. 230.

But ooitvpare Russell v. Bristol, 50 Conn. 221,

construction of a subscription to a guarantee
fund.

67. Companies Act (1876), § 25.

68. In re K.haraskhoma Exploring, etc.,

Syndicate, [1897] 2 Ch. 451, 66 L. J. Ch. 675,

77 L. T. Rep. N. S. 82, 4 Manson 249, 46
Wkly. Rep. 37.

69. In re Kharaskhoma Exploring, etc.,

Syndicate, [1897] 2 Ch. 451, 66 L. J. Ch. 675,

77 L. T. Rep. N. S. 82, 4 Manson 249, 46
Wkly. Rep. 37.

70. In re Kharaskhoma Exploring, etc..

Syndicate, [1897] 2 Ch. 451, 66 L. J. Ch. 675,

77 L. T. Rep. N. S. 82, 4 Manson 249, 46

Wkly. Rep. 37.

71. In re Theatrical Trust, [1895] 1 Ch.

771, 64 L. J. Ch. 419, 76 L. T. Rep. N. S.

397, 4 Manson 179, 45 Wkly. Rep. 557. For
the construction of a similar statute of New
South Wales see Smith v. Brown, [1896] A. C.

614, 65 L. J. P. C. 89, 75 L. T. Rep. N. S. 213,

45 Wkly. Rep. 132. Compare In re Poole

Firebrick, etc., Co., L. R. 10 Ch. 157, 44 L. J.

Ch. 240.

To satisfy the English statute above quoted
the contract which is so filed need not be

made directly , between the allottee of the

shares and the company, or show on its face

which particular shares are to be allotted;

but an agreement by which the company, in

consideration of the transfer to it of the

rights or property of another company, is to

allot to the shareholders of the latter com-
pany paid-up shares of its own is suiEcient.

In re Common Petroleum Engine Co., [1895

J

2 Ch. 759, 65 L. J. Ch. 76, 73 L. T. Eep. N. S.

338, 2 Manson 598, 13 Reports 840.

Later decisions construing this statute are:

In re Frost, [1899] 2 Ch. 207, 68 L. J. Ch.

544, 80 L. T. Rep. N. S. 849, 48 Wkly. Rep.

39 [affirming [1898] 2 Ch. 556, 67 L. J. Ch.

691, 79 L. T. Rep. N. S. 269, 47 Wkly. Rep.
27, contract not insufficient because it de-

scribes the property turned in for the shares

in a general way, etc.] ; In re African Gold
Concessions, etc., Co., [1899] 1 Ch. 414, 68
L. J. Ch. 215, 80 L. T. Rep. N. S. 282, 6

Manson, 84, 47 Wkly. Rep. 509 (sufficient if

it states plainly the nature of the considera-

tion and supplies the means of identification,

etc.) ; In re Jackson, [1899] 1 Ch. 348, 68
L. Ch. 190, 79 L. T. Rep. N. S. 662, 6 Man-
son 125 (circumstances under which the court
will require the filing of a supplemental con-

tract showing the determination of the di-

rectors with reference to the amount of the
consideration to be paid in shares and con-

struction of later statute permitting court

to relieve one from failure through inadvert-

ence to file the contract or a sufficient con-

tract).

72. Indiana.— Coffin v. Ransdell, 110 Ind.

417, 11 N. E. 20.

Missouri.— Kraft-Holmes Grocery Co. v.

Crow, 36 Mo. App. 288.

New York.— Skinner v. Smith, 56 Hun
437, 10 N. Y. Suppl. 81, 31 N. Y. St. 448.

United States.— Foreman v. Bigelow, 9

Fed. Cas. No. 4,934, 4 Cliflf. 508; Phelan v.

Hazard, 19 Fed. Cas. No. 11,068, 5 Dill. 45;
Steacy v. Little Rock, etc., R. Co., 22 Fed.
Cas. No. 13,329, 5 Dill. 348.

England.— In re Paraguassu Steam Tram-
road Co., L. R. 9 Ch. 355, 43 L. J. Ch. 482,

30 L. T. Rep. N. S. 211, 22 Wkly. Rep. 386;
In re Matlock Old Bath Hydropathic Co.,

L. R. 9 Ch. 60; In re Harmony, etc.. Tin,
etc., Min. Co., L. R. 8 Ch. 407, 42 L. J. Ch.
488, 28 L. T. Rep. N. S. 153, 21 Wkly. Rep.
306 ; In re Steamship, etc.. Coal Co., L. R. 4
Ch. 772, 21 L. T. Rep. N. S. 317, 18 Wkly.
Rep. 2; In re Steam Tramway Co., L. R. is
Eq. 670, 44 L. J. Ch. 125, 22 Wkly. Rep.
820; In re British Farmers' Pure Linseed

[VI, M, 2. a. (I), (a)]
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(b) Cont/ra/ry Dod/ri/ne. On the contrary it has been held that a provision of
a corporate charter that no s^ock shall be issued or certificate be given therefor

until the amount subscribed for shall have been paid requires payment in cash.'*

(ii) Whesh Ooverning Statute Requires Payment in Cash. Even
where the charter, statute, or other governing instrument, by its terms, requires

payment in money, yet unless the language is such as to import a prohibition of

anything but money, the courts are generally agreed that payment may be made
in any kind of property or services which the corporation may lawfully purchase
in the prosecution of its business, provided it be done in good faith, and provided
such property or services be conveyed or rendered at a fair valuation.'* The
reason is that the law does not require the parties to go through the vain transac-

tion which would be exhibited if the subscriber should pay for his shares in cash

and if the corporation should hand back the cash in purchasing from the sub-

scriber such property as the corporation might wish to buy from him ; or, what
would be the equivalent of such a transaction, that there should be a mere
exchange of checks between the parties.'^

b. Payment Must Be " in Money or in Money's Worth." The officers of a cor-

poration being trustees for its shareholders, and in a sense for its creditors, their

trust cannot be defeated by anything short of actual payment for shares in good
faith.™ This payment need not always be in money ; but the rule is that " if a

man contracts to take shares he must pay for them, to use a homely phrase, ' in

meal or in malt
'

; he must either pay in money or in money's worth. If he pays
in one or the other, that will be a satisfaction." "

Cake Co., 7 Ch. D. 533 {.affirmed, in 3 App.
Cas. 1004, 48 L. J. Ch. 179, 39 L. T. Eep.
N. S. 308, 26 Wkly. Eep. 819].

See 12 Cent. Dig. tit. "Corporations,"

§ 338.

73. State v. New Orleans Debenture Re-
demption Co., 51 La. Ann. 1827, 26 So. 586.

74. Colorado.— Arapahoe Cattle, etc., Co.

V. Stevens, 13 Colo. 534, 22 Pac. 823, services.

Maine.— Libby v. Tobey, 82 Me. 397, 19

Atl. 904.

Maryland.— Brant v. Ehlen, 59 Md. 1.

Miaaoiiri.— Liebke v. Knapp, 79 Mo. 22, 49
Am. Rep. 212; State v. Wood, 13 Mo. App.
139.

New York.— Lohman *. New York, etc.,

R. Co., 2 Sandf. 39.

Tennessee.— Searight v. Payne, 6 Lea 283.

United States.— Phelan v. Hazard, 19 Fed.

Cas. No. 11,068, 5 Dill. 45.

England.— In re Harmony, etc.. Tin, etc.,

Min. Co., L. R. 8 Ch. 407, 42 L. J. Ch. 488,

28 L. T. Rep. N. S. 153, 21 Wkly. Rep. 306;

In re Pen Allt Silver Lead Min. Co., L. R.

8 Ch. 270, 42 L. J. Ch. 481, 27 L. T. Rep.

^. S. 124, 21 Wkly. Rep. 301 ; In re Baglan
Hall Colliery Co., L. R. 5 Ch. 346, 39 L. J.

Ch. 591, 23 L. T. Rep. N. S. 60, 18 Wkly.
Rep. 499 ; In re Heyford Ironworks Co., L. R.

5 Ch. 11, 39 L. J. Ch. 120, 21 L. T. Rep.

N. S. 412, 18 Wkly. RepL 31; In re China
Steamship, etc.. Coal Co., L. R. 4 Ch. 772, 21

L. T. Rep. N. S. 317, 18 Wkly. Rep. 2; In re

Limehouse Works Co., L. R. 17 Eq. 169, 43

L. J. Oh. 538, 29 L. T. Rep. N. S. 636, 22
Wkly. Rep. 228; In re Mercantile Trading
Co., L. R. 11 Eq. 131, 40 L. J. Ch. 130, 23

L. T. Rep. N. S. 456, 19 Wkly. Rep. 93;

Woodfall's Case, 3 De G. & Sm. 63, 14 Jur.

29.

[VI, M, 2, a, (l). (b)]

See 12 Cent. Dig. tit. " Corporations,''

1 338.

75. See the preceding cases and Shannon
V. Stevenson, 173 Pa. St. 419, 34 Atl. 218, 37
Wkly. Notes Cas. (Pa.) 537.

76. Wetherbee v. Baker, 35 N. J. Eq. 501.

Payment in specie.— In some cases it has
been held that payment can only be made in

specie, as in case of a banking corporation:
King V. Elliott, 5 Sm. & M. (Miss.) 428.

77. Lord Justice Gifford, in In re China
Steamship, etc.. Coal Co., L. R. 4 Ch. 772,
779, 21 L. T. Rep. N. S. 317, 18 Wkly. Rep.
2 [quoted by Sherwood, J., in Liebke v.

Knapp, 79 Mo. 22, 27, 49 Am. Rep. 212].
For a fair explanation of the "money or

money's worth" doctrine see the language of
Davis, J., in Marshall Foundry Co. v. Kil-
lian, 99 N. C. 501, 6 S. E. 680, 6 Am. St.

Rep. 539.

Other English expressions of the same rule,

involving the conclusion that a man who sub-
scribes for shares must fairly and honestly
fulfil the obligation which he has assumed,
may be collected from the following cases:

In re Harmony, etc., Tin, etc., Min. Co., L. R.
8 Ch. 407, 42 L. J. Ch. 488, 28 L. T. Rep.
N. S. 153, 21 Wkly. Rep. 306; In re Pen Allt
Silver Lead Min. Co., L. R. 8 Ch. 270, 42
L. J. Ch. 481, 27 L. T. Rep. N. S. 124, 21
Wkly. Rep. 301; In re Heyford Ironworks
Co., L. R. 5 Ch. 270, 39 L. J. Ch. 422, 22
L. T. Rep. N. S. 187, 18 Wkly. Rep. 302;
In re Limehouse Works Co., L. R. 17 Eq.
169, 43 L. J. Ch. 538, 29 L. T. Rep. N. S.

636, 22 Wkly. Rep. 228; In re South of
France Co., L. R. 7 Eq. 11; Burkinshaw v.

NicoUs, 3 App. Cas. 1004, 48 L. J. Ch. 179,
39 L. T. Rep. N. S. 308, 26 Wkly. Rep. 821.

Other English eases illustrating the rule are

:
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e. Rule Where Statute Permits Payment in Property. Statutes have been
enacted permitting corporations to receive payment in property, provided they

report the case according to the fact.'^ Such a statute has been held applicable

to an original subscription as well as to an increase of capital. The effect of it

is that when payment has been fairly made in property the subscriber is dis-

charged from his obligation in the absence of fraud."
d. Invalidity of Secret Collateral Agreements to Pay in Property. If the

shares are to bepaid for in property it ought to be so stated in the contract of

subscription. Where the contract is expressed to be payable in money, secret

collateral agreements to discharge it, let us say in land ^ or in goods,^' will be
invalid as against creditors in the event of its insolvency.'^

e. Distinction Between " True Value Rule " and " Good Faith Rule." Stating

the proposition in outline so as to give a collected view of these opposing doc-

trines, and making fuller definitions in subsequent paragraphs, it may be said that

the "true value rule" is the rule stated and illustrated by the preceding cases,

founded on the maxim that " shares must be paid for in money or in money's
worth." On the other hand the " good faith rule " is the rule that whatever the
parties call payment is payment as among themselves, that is as between the cor-

poration and its shareholders, without regard to the value of the property turned
in ; that this is equally the rule where the rights of creditors are involved,

provided the coadventurers in turning in the property acted " in good faith " •

but that a decisive overvaluation of the property turned in, or, what is the same
thing, a decisive undervaluation of the shares, is evidence of bad faith. Under
either rule, where shareholders turn in property of a fictitious or imaginary value

in payment for their shares, this is no payment as against the creditors of the

corporation.**

f.
" True Value Rule "— (i) Statement of Rule. The " true value rule " is

that payment of corporate shares in anything except money will not be regarded
as payment, except to the extent of the true or actual value of the property

turned in and received in lieu of money, and regardless of the question of fraud.^

In re Paraguassu Steam Tramroad Co., L. R. surdity of handing money backwards and
9 Ch. 355, 43 L. J. Ch. 482, 30 L. T. Rep. forwards when two people have cross de-

N. S. 211, 22 Wkly. Rep. 386; In re Rich- mands, is so great as the absurdity of con-

mond Hill Hotel Co., L. K. 2 Ch. 527, 36 L. J. struing the words ' payment in cash ' as

Ch. 613, 16 L. T. Rep. N. S. 442; In re payment without cash."

Richmond Hill Hotel Co., L. R. 2 Ch. 511, 36 78. Edmonds Stat, at L. (2d ed.) p. 741,

L. J. Ch. 593, 16 L. T. Rep. N. S. 301, 15 o. 333, § 2.

Wkly. Rep. 665. After twenty-five years' ex- 79. Boynton v. Hatch, 47 N. Y. 225. See

perlence with the rule in In re Harmony, etc., also Tallmadge v. Fishkill Iron Co., 4 Barb.
Tin, etc., Min. Co., L. R. 8 Ch. 407, 42 L. J. (N. Y.) 382.

Ch. 488, 28 L. T. Rep. N. S. 153, 21 Wkly. What if a statute allowing payment in

Rep. 306, where, although the statute re- property is repealed after subscription and
cited that " every share in any company before incorporation. Knox v. Childersburg

shall be deemed and taken to have been is- Land Co., 86 Ala. 180, 5 So. 578.

sued and to be held subject to the payment 80. Noble v. Callender, 20 Ohio St. 199.

of the whole amount thereof in cash," and 81. Henry v. Vermillion, etc., R. Co., 17

under which payment in property instead of Ohio 187.

cash was sanctioned on the ground that the 82. Coit v. North Carolina Gold Amalga-
legislature could not have required the par- mating Co., 119 U. S. 343, 7 S. Ct. 231, 30

ties to have gone through the useless formal- L. ed. 420. See also Haviland v. Chaoe, 39

ity of merely exchanging checks. Lord Hals- Barb. (N. Y.) 283; NickoU's Case, 24 Beav.

bury, L. C, sitting in the court of appeal, 639.

expressed his strong disapprobation of it, 83. Ailing v. Wenzell, 27 111. App. 511.

but felt bound to follow it until it should 84. Libby v. Tobey, 82 Me. 397, 19 Atl.

be overruled in the house of lords. In re 904; Shickle v. Watts, 94 Mo. 410, 7 S. W.
Johannesburg Hotel Co., [1891] 1 Ch. 119, 274 ; Farmers' Bank v. Gallaher, 43 Mo. App.

129, 60 L. J. Ch. 391, 64 L. T. Rep. N. S. 482.

61, 2 Meg. 409, 39 Wkly. Rep. 260. Referring In New York this doctrine, that as against

to Spargo's case, the lord chancellor said: creditors of the corporation, transfers of
" I venture to doubt whether what is de- property in payment of shares will be re-

scribed by those eminent judges as the ab- garded as payment only to the extent of the

[VI, M, 2, f, (I)]



474 [lOCycJ CORPORATIONS

Stated differently the " true value rule " is that where payment is made in prop-
erty, labor, services, or in anything other than monej-, the commodity must be
turned in at its true value at the time, and that an overvalution of it, or an under-
valuation of the shares, leaves the shares unpaid to that extent, and the share-

holders liable to make up the deficiency in favor of creditors of the corporation,

without regard to the question whether the discrepancy was the result of fraud,

mistake, bad judgment, or a cheerful optimism.^ Under this rule, in an action

to charge a shareholder with the corporate debts up to the amount of his stock,

because the stock has been issued for property not worth its par value, it is not
necessary to prove that the trustees were guilty of fraudulent intent ; ^ but the
true inquiry will be, "What was the reasonable value, or the reasonable market value
of the property conveyed or the services rendered ?^

(ii) Standards by Whics to Determine True Value. It has been ruled
that the true inquiry, in determining whether or not the price paid by a majority
of the shareholders of a corporation for property is so excessive as to be a fraud
on the minority, is. What under all the circumstances is a fair value of the prop-
erty to the company, considering its proposed use and the general purposes for

which the company is organized ?*

(in) Effect of Constitutional Provisions and Statutes Prohibiting
Issue of Shares Except For Monet Paid, Property Delivered, Etc.
Constitutional and statutory prohibitions exist in many of the states, prohibiting

corporations from issuing their stock or bonds except for money paid or property
or labor received, and some of them have applied it to the purpose for which the

corporation was organized. It is a just conclusion where statutes or constitu-

tional ordinances exist prohibiting the issue of stock except for money or property

actually received, and requiring payments in property to be at its money value,

that where payment of a stock subscription is made to a corporation at less than

its actual value, the subscribers will be liable to creditors of the corporation in

the event of its insolvency, for the difference between the actual value of the

property conveyed and the amount of their subscriptions.''

actual value of the property, was laid down 29 C. C. A. 185 [reversing 83 Fed. 980, 28

in an early case in the supreme court. Tall- C. C. A. 244].

madge v. Fishkill Iron Co., 4 Barb. (N. Y.) 86. National Tube Works Co. v. Gilfillan,

382. Later decisions seem to have modified 124 N. Y. 302, 35 N. Y. St. 357, 26 N. E. 538
the rule. Gamble v. Queens County Water [affirming 46 Hun (N. Y.) 248, 11 N. Y.

Co., 123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. St. 533].

88, 25 Abb. N. Cas. (N. Y.) 410, 9 L. R. A. 87. Shickle v. Watts, 94 Mo. 410, 7 S. W.
527 [reversing 52 Hun (N. Y.) 166, 5 N. Y. 274.

Suppl. 124, 23 N". Y. St. 409]; Van Cott v. 88. Gamble v. Queens County Water Co.,

Van Brunt, 82 N. Y. 535. 123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88,

85. Alabama.— Roman v. Dimmick, 115 25 Abb. N. Cas. (N. Y.) 410, 9 L. R. A. 527

Ala. 233, 22 So. 109. [reversing 52 Hun (N. Y.) 166, 5 N. Y.

Illinois.— National Bank of America v. Suppl. 124, 23 N. Y. St. 409]. That a pay-

Pacific R. Co., 66 111. App. 320; Thayer v. ment by the transfer to the corporation of

El Plomo Min. Co., 40 111. App. 344. the assets of an insolvent partnership, whose
Missouri.— Shepard v. Drake, 61 Mo. App. business the corporation was organized for

134. In Woodfolk v. January, 131 Mo. 620, the purpose of continuing, and whose debts

33 S. W. 432, the supreme court of Mis- it assumed, is not a good payment as against

souri, departing from its former doctrine, creditors see Ford v. Lamson, 17 Ohio Cir. Ct.

adopted the " good faith rule." Subsequently, 539, 9 Ohio Cir. Dec. 374.

in Van Cleve v. Berkey, 143 Mo. 109, 44 89. Elyton Land Co. v. Birmingham Ware-
S. W. 743, 42 L. R. A. 593, in an able and house, etc., Co., 92 Ala. 407, 9 So. 129, 25

convincing opinion by Brace, J., it reinstated Am. Rep. 65, 12 L. R. A. 307.

the " true value rule." Notwithstanding such a constitutional pro-

Ohio.— Gates v. Tippecanoe Stone Co., 9 vision it has been held that stock and bonds
Ohio Cir. Ct. 99, 6 Ohio Cir. Dec. 23 [af- in a railroad company issued in pursuance

firmed in 57 Ohio St. 60, 48 N. E. 285, 63 of a reorganization scheme, in exchange for

Am. St. Rep. 705]. stock and bonds of another corporation, the

Utah.— Salt Lake Hardware Co. v. Tintic property of which the issuing corporation
Milling Co., 13 Utah 432, 45 Pac. 200. was organized to acquire, which latter bonds

See also Altenberg v. Grant, 85 Fed. 345, were not shown to be invalid, would not be

rvi, M. 2, f, (i)]
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(iv) Wbmtser Knowledoe of Creditors as to MAJmss. in WmicsShares
JIaye Been Paid For Affects Tseir Rights. On the theory that the " true

value rule " is a rule of public policy, the right of a creditor of the corporation

to enforce the liability of its shareholders who have not paid their subscriptions

in full is not dependent in any degree upon the fact of his knowledge, at the time

of extending the credit, that such subscriptions were or were not paid in full,*"

although this is not the doctrine of all the courts.*'

g. " Good Faith Rule "— (i) Statement of Rule. The so-called " good faith

rule " proceeds upon the proposition that where the governing statute ol a corpo-
ration authorizes its shares to be paid for in property instead of cash,''' or where
the law of the forum otherwise concedes this power to it,'' the fact that they are

so paid for, and at an overvaluation of the property, affords no ground of com-
plaint to the creditors, provided such payment is made and accepted in good
faith.'* According to several decisions the fraud here meant is actual fraud, in

the sense of a dishonest purpose, and not constructive or theoretical fraud ; ^ but as

we shall presently see " a gross overvaluation is evidence of actual fraud, although
it is often called constructive fraud. Stated in another way, and supported by
decisions variously expressed, this rule is that unless the overvaluation of the

property, labor, etc., turned in in payment for the shares is intentional, that is,

overvalued to the knowledge of the parties to the transaction, or is actually

fraudulent, or so gross as to be constructively fraudulent, the value at which it

was turned in in payment is to be deemed payment, and the shares are to be
deemed to have been paid up to that extent, and the shareholders are protected

from further assessment in respect of such payment, even in favor of creditors."

The doctrine has been carried so far as to result in the proposition that " while

the contract stands unimpeached, the courts, even when the rights of creditors

held to be invalid because at the time of the
exchange the cash value of the physical prop-

erty and privileges acquired by the reorgan-

ized corporation was not fully equal to the

par value of the securities issued in exchange
for them. Sioux City, etc., R. Co. v. Manhat-
tan Trust Co., 92 Fed. 428, 34 C. C. A. 431.

Statutes construed.— A statute allowing

shares to be issued for property to " the

amount of the value thereof," means the

-actual value, or the fairly estimated value

of the property exchanged for the shares.

Kelly V. Clark, 21 Mont. 291, 53 Pac. 959,

69 Am. St. Kep. 668, 42 L. E. A. 621. A stat-

ute prohibiting corporations from issuing

either stock or bonds, except for_ money,
labor done, or property actually received, for

the use and " lawful purposes " of such cor-

poration, allows the corporation to issue its

stock to obtain control of a rival corporatipn,

since the prevention of ruinous competition

is a " lawful purpose." Rafferty v. Buffalo

City Gas Co., 37 N. Y. App. Div. 618, 56

N. Y. Suppl. 288.

90. Sprague v. National Bank of America,
172 111. 149, 50 N. E. 19, 64 Am. St. Rep. 17,

42 L. E. A. 606 [affirming 66 111. App. 320].

91. Adamant Mfg. Co. v. Wallace, 16

Wash. 614, 48 Pac. 415.

93. Coit V. North Carolina Gold Amalga-
mating Co., 119 U. S. 343, 7 S. Ct. 231, 30

L. R. A. 420.

93. Liebke v. Knapp, 79 Mo. 22, 49 Am.
Rep. 212.

94. Indiana.— Coffin v. Ransdell, 110 Ind.

417, 11 N. E. 20..

Michigan.— Young v. Erie Iron Co., 65
Mich. Ill, 31 N. W. 814.

New Jersey.— Bickley v. Schlag, 46 N. J.

Eq. 533, 20 Atl. 250.

New York.— Gamble v. Queens County
Water Co., 123 N. Y. 91, 25 N. E. 201, 33
N. Y. St. 88, 25 Abb. N. Cas. 410, 9 L. R. A.
527 [reversing 52 Hun 166, 5 N. Y. Suppl.

124, 23 N. Y. St. 409] ; Dodge v. Havemeyer,
4 N. Y. St. 561.

Wisconsin.— Whitehill v. Jacobs, 75 Wis.
474, 44 N. W. 630.

United States.— Ft. Madison Bank v. Al-

den, 129 U. S. 372, 9 S. Ct. 332, 32 L. ed.

725; Phelan v. Hazard, 19 Fed. Cas. No.

11,068, 5 Dill. 45.

95. Young V. Erie Iron Co., 65 Mich. Ill,

31 N. W. 814; Whitehill v. Jacobs, 75 Wis.
474, 44 N. W. 630; Ft. Madison Bank v.

Alden, 129 U. S. 372, 9 S. Ct. 332, 32 L. ed.

725.
96. See infra, VI, M, 2, g, (ni).

97. Illinois.— Streater Reclining Car Seat
Co. V. Rankin, 45 111. App. 226.

Indiana.— Bruner v. Brown, 139 Ind. 600,

38 N. E. 318; Clow v. Brown, (Sup. 1892)
31 N. E. 361.

Nebraska.— Gilkie, etc., Co. v. Dawson
Town, etc., Co., 46 Nebr. 333, 64 N. W. 978,

1097. Compare Troup v. Horbach, 53 Nebr.

795, 74 N. W. 326.

New York.— Powers v. Knapp, 85 Hun
38, 32 N. Y. Suppl. 622, 66 N. Y. St. 133.

Pennsylvania.— American Tube, etc., Co. v.

Hays. 165 Pa. St. 489, 30 Atl. 936, 35 Wklj

.

Notes Cas. 530.
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are involved, will treat that as a payment which the parties have agreed should be
payment." »*

,

(ii) Overvaluation Not of Itself Evidence of Fbaud. As value is
largely a matter of opinion, anticipation, or belief,'* and in the case under consid-
eration the question being how much can probably be got out of the property by
the corporation, it follows as a reasonable conclusion that the mere fact that the
promoters or the contracting officers of the corporation put too high an estimate
on the property is not evidence of fraud,' although a gross and obvious overvalu-
ation would be.^ To justify the finding of fraud in such a case there must be
either an actual fraudulent intent or such reckless conduct as would indicate with-
out explanation an intent to defraud.'

(ui) Gross Overvaluation Wits Knowledge Is Evidence of Actual
Fraud, Althougs Sometimes Galled '^ Constructive Fraud." "If there
is a material overvaluation of the property, to the knowledge of the contracting
parties, the transaction is a fraud as to subsequent creditors of the corporation
without notice ; and if it becomes insolvent the shareholders so paying for their
stock will be charged, in equity, to the extent necessary to pay such creditors,
with the difference between the real value of the property and the par value of
their stock." ^

Tennessee.— Jones v. Whitworth, 94 Tens.
602, 30 S. W. 736; Kelley v. Fletcher, 94
Tenn. 1, 28 S. W. 1099.
Washington.— Manhattan Trust Co. v.

Seattle Coal, etc., Co., 16 Wash. 499, 48 Pae.
333 [rehearing denied in 48 Pae. 737] ; Tur-
ner V. Bailey, 12 Wash. 634, 42 Pae. 115.
Compare Kroenert v. Johnston, 19 Wash. 96,
52 Pae. 605.

United States.— Rickerson Roller-Mill Co.
V. Farrell Foundry, etc., Co., 75 Fed. 55;
Northwestern Mut. L. Ins. Co. v. Cotton Exch.
Real-Estate Co., 70 Fed. 155.

Canada.— Matter of Hess Mfg. Co., 23 Can.
Supreme Ct. 644.

Compare Larocque v. Beauchemin, [1897]
A. C. 358, 66 L. J. P. C. 59, 76 L. T. Rep.
N. S. 473, 4 Manson 263, 45 Wkly. Rep. 639.

The English doctiine seems to be that if

the company could not impeach the transac-
tion, the creditors, who can claim only in the
right of the company, cannot. In re Baglan
Hall Colliery Co., L. R. 5 Ch. 346, 39 L. J.

Ch. 591, 23 L. T. Rep. N. S. 60, 18 Wkly. Rep.
499. To the same general effect see In re

Tavarone Min. Co., L. R. 8 Ch. 956, 42 L. J.

Ch. 768, 29 L. T. Rep. N. S. 363, 21 Wkly.
Rep. 829 ; In re Harmony, etc., Min. Co., Ii. R.
8 Ch. 407, 42 L. J. Ch. 488, 28 L. T. Rep.
N. S. 153, 21 Wkly. Rep. 306 ; In re Heyford
Ironworks Co., L. R. 5 Ch. 270, 39 L. J. Ch.
422, 22 L. T. Rep. N. S. 187, 18 Wkly.
Rep. 302; In re Heyford Co., L. R. 5 Ch. 11,

39 L. J. Ch. 130, 21 L. T. Rep. N. S. 412, 18

Wkly. Rep. 31; In re Limehouse Works Co.,

L. R. 17 Eq. 169, 43 L. J. Ch. 538, 29 L. T.

Rep. N. S. 636, 22 Wkly. Rep. 228 ; Be Mer-
cantile Trading Co., L. R. 11 Exch. 131, 40
L. J. Ch. 130, 23 L. T. Rep. N. S. 456, 19

Wkly. Rep. 93; In re Pen Alit Silver Lead
Min. Co., 8 Ch. 270, 42 L. J. Ch. 481, 27
L. T. Rep. N. S. 124, 21 Wkly. Rep. 301.

98. Phelan v. Hazard, 19 Fed. Cas. No.
11,068, 5 Dill. 45.

[VI, M, 2, g, (l)]

99. That value is ordinarily proved by the
opinions of witnesses, which opinions are not
conclusive on the triers of the fact, see Wink-
ler V. St. Louis, etc., R. Co., 21 Mo. App. 99.

1. Peck V. Coalfield Co., 11 111. App. 88, S
111. App. 619 laffvrmed in 98 111. 139] ; Carr
V. Le Fevre, 27 Pa. St. 413.

2. Carr v. Le Fevre, 27 Pa. St. 413; Mer-
rill Nat. Bank v. Illinois, etc.. Lumber Co.,

101 Wis. 247, 77 N. W. 185 ("valuation sub-
stantially in excess of its real value "

) ; Coit
V. North Carolina Gold Amalgamating Co.,

119 U. S. 343, 7 S. Ct. 231, 30 L. ed. 421.

3. Young V. Erie Iron Co., 65 Mich. Ill, 31
N. W. 814. See also Graves v. Brooks, 117
Mich. 424, 75 N. W. 932; Van Cott v. Van
Brunt, 82 N. Y. 535; Boynton v. Hatch, 47
N. Y. 225.

4. Hastings Malting Co. v. Iron Range
Brewing Co., 65 Minn. 28, 33, 67 N. W. 652.

The above doctrine is supported by many
cases, among them the following:

Iowa.— Boulton Carbon Co. ». Mills, 78
Iowa 460, 43 N. W. 290, 5 L. R. A. 649; Os-
good V. King, 42 Iowa 478.

Montana.— Kelly v. Clark, 21 Mont. 291,
53 Pao. 959, 69 Am. St. Rep. 668, 42 L. R. A.
621.

New York.— Douglass v. Ireland, 73 N. Y.
100 (overvaluation held to amount to fraud) ;

National Tube Works Co. v. GilfiUan, 46 Hun
248, 11 N. Y. St. 533 [aifirmed in 124 N. Y.
302, 26 N. E. 538, 35 N. Y. St. 357]. Com-
pare Gamble v. Queens County Water Co.,

123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88,

25 Abb. N. Cas. 410, 9 L. R. A. 527
[.reversing 52 Hun 166, 5 N. Y. Suppl. 124,
23 N. Y. St. 409].

Tennessee.— Bristol Bank, etc., Co. 1>.

Jonesboro Banking Trust Co., 101 Tenn. 545,
48 S. W. 228.

United States.—Preston v. Cincinnati, etc.,

R. Co., 36 Fed. 54, 1 L. R. A. 140, a scheme of

vulgar fraud— shareholders held liable.
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(iv) WSAT OVJEBVALUATIONS HaVE BeEN HeLD FRAUDULENT. "Within

the meaning of the foregoing rule, the following overvaluations have been held to

be fraudulent : Where there is a gross overvaluation to the knowledge of the

sharetaker ; ® where the overvaluation is so gross as, in the absence of an explana-

tion, creates on the face of the transaction an inference of fraudulent intent,' espe-

cially,where viewed in connection with the other facts of the case;'' as where a

corporation, for the purpose of enabling a subscriber to get his shares at less than

par, buys from him a worthless patent right and afterward resells it to him for a

nominal sum, the transaction being a mere evasion of the statutory requirement
that the shares are to be sold at par;' or where "paid-up shares" to the amount
of three hundred thousand dollars were issued in exchange for property of the

well-understood value of no more than seventy-five thousand dollars ;
' or where

land is conveyed to a corporation in full payment of shares of the par value of

one million two hundred and fifty thousand dollars, which land was purchased for

ninety thousand dollars.'"'

(v) Wbat OyEbvaluations Rave BeenHelb Not Fmaudulent. On the

other hand overvaluations were held not fraudulent where shares to the extent of

one million dollars were issued for property worth two hundred and twenty
thousand dollars ; " where shares in a corporation which were practically worth-r

less because the corporation owned no property or franchises of any kind were
issued in consideration of the transfer to the corporation of property worth one
million two hundred thousand dollars, against which there was an indebtedness of

one million and fifty thousand dollars, which indebtedness the corporation

assumed, the conclusion being that the issue of shares was not fictitious and
void ;

** where shares were issued to pay for an interest in land which both the

corporation and the grantee believed to be worth fifty-five thousand dollars, but
which was actually worth only fifteen thousand six hundred dollars.^'

(vi) WsAT Is " Good Faits" WitsinMeaning of Rule. It has been held

that the belief that a prudent and sensible business man would hold in the ordi-

nary conduct of his own business affairs is what constitutes good faith in the

valuation of property for which stock of a corporation is issued.**

(^i) Questions oe Pbocedube ConneotedWitm " Good Faits Rule"—
(a) view That Contract Must Be Impeached For Franid in Di/rect Proceeding.

There is a view, seemingly confined to two or three decisions, that the creditors

of the corporation cannot charge the shareholder with the difference between the

agreed and the a,ctual value of the property delivered in payment of his shares

until the transaction has been impeached for fraud in a direct proceeding." But
it does not appear from these decisions what proceeding the creditor of the cor-

poration is expected to take in order to impeach the transaction, whether a bill

5. Wishard i;. Hansen, 99 Iowa 307, 68 directors who had reported, in the report re-

N. W. 691, 6,1 Am. St. Eep. 238; Hastings quired by statute, that the shares of the cor-

Malting Co. v. Iron Range Brewing Co., 65 poration were paid in full, when they had
Minn. 28, 33, 67 N. W.. 652. been paid in town lots carved out of a re-

6. Coleman v. Howe, 154 111. 458, 39 N. E. cent government land entry which was an-

725, 45 Am. St. Rep. 133 [affirming 53 111. nulled by the government land-office, made a

App. 82]. false report.

7. Lloyd V. Preston, 146 U. S. 630, 13 12. Smith v. Ferrier, etc., R. Co., (Cal.

S. Ct. 131,56 L. ed. 1111. 1897) 51 Pac. 710.

8. Peck V. Elliott, 79 Fed. 10, 24 C. C. A. 13. Jenkins v. Bradley, 104 Wis. 540, 80

425, 38 L. R. A. 616. N. W. 1025.

9. Coleman v. Howe, 154 111. 458, 39 N. E. 14. Kelly v. Clark, 21 Mont. 291, 53 Pac.

725, 45 Am. St. Rep. 133 iafflrming 53 HI. 959, 69 Am. St. Rep. 668, 42 L. R. A.
App. 82]. 621.

10. Lea V. Iron Belt Mercantile Co., 119 15. Coffin v. Ransdell, 110 Ind. 417, 11

Ala. 271, 24 So. 28. N. E. 20; Brant v. Ehlen, 59 Md. 1; Phelan
11. Rood V. Whorton, 74 Fed. 118, 20 v. Hazard, 19 Fed. Cas. No. 11,068, 5 Dill.

C. C. A. 332. Cbmpare the equally unsatis- 45. Compare Coit V. North Carolina Gold
factory case of Giddings v. Hotter, 19 Mont. Amalgamating Co., 119 U. S. 343, 7 S. Ct.

263, 48 Pac. 8, where the question was whether 231, 30 L. ed. 420.

[VI, M, 2. g, (vn). (a)]
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in equity in which the corporation, the directors, and the shareholders are made
parties, or what.

(b) Whether Fraudulent Overvahtation Should Be Pleaded. Under the
" good faith rule " there can be no doubt that a fraudulent overvaluation should

be pleaded by a creditor proceeding to charge a shareholder with the difference

between real value and pretended value; but under the "true value rule" a
charge of fraud is not necessary.^^

(c^ Mammsr of Pleading FroAid. In pleading fraud under the " good faith

rule," it has been held to be necessary to charge that the corporation was misled

or overreached by defendant, as to the situation or value of the property, that

the transaction was merely colorable, or that it was a device to absorb the capital

stock of the corporation without paying what was regarded and agreed upon as-

an equivalent for it."

(d) Consideration May Be Shown hy Parol. The consideration for the

shares and the real nature of the transaction may be shown by parol, notwith-

standing the recitals in the corporate record.''

(e) Trial hy Jury of Question of Fromd. The fraud here under considera-

tion, being fraud in fact, it follows that in actions at law the issue of fraud or

good faith is contestable and before a jury,'' although where the issue has been
submitted to a judge without a jury, the unsuccessful party cannot object for the

first time in an appellate court that this was done.*

(f) Whether Creditors Ha/oe Right of Action Against Pi/rectors For
Fraudulent Overvaluation. As a general rule creditors of the corporation have

no right of action against the directors for a fraudulent overvaluation, since in

theory of law the wrong is a wrong to the corporation and not a direct wrong to

the creditors.^' This does not exclude the conclusion that where the formation

of a corporate organization has been resorted to in order to cloak a fraud upon

the public, and where shares pretendedly paid up in property of great value have

been foisted by fraudulent representations made by the directors, they may not

have a direct action against the directors to recover damages for the fraud.^ In

every such case it is necessary in order to a recovery that plaintiff should show

that he relied upon the fraudulent representations.^

(viii) Subsequent CseditobsWits Full Knowledge Have No Redress.

On whatever theory the conclusion is placed, the rule seems to be that those who
extend credit to the corporation with full knowledge as to the manner in which

its shares have been paid for, if at all, cannot charge its shareholders with any

supposed difference between real value and fictitious value, in case of payment in

property.^ And this is especially true where one shareholder, being a creditor,

seeks to charge other shareholders.^

h. Rescission of Contracts Whereby Shares Are Paid Fop in Property— (i) In
General. This subject rests upon principles already considered.^' It seems

that a promise between a corporation and one to whom its shares have been

16. Boynton v. Hatch, 47 N. Y. 225. 7 Mo. App. 564] ; Watson v. Crandall, 78 Mo.

17. Coffin V. Eansdell, 110 Ind. 417, 11 583 [affirming 7 Mo. App. 233] ; Hornblower

j^ ^ 20. ''• Crandall, 78 Mo. 581 [affirming 7 Mo. App.

is! Liebke v. Knapp, 79 Mo. 22, 49 Am. 220 and followed in Whiting v. Crandall, 78

Eep. 212. To this point see Baile v. St. Jo- Mo. App. 593].

seph F. & M. Ins. Co., 73 Mo. 371; Hollocher 23. This was one of the grounds of the

V. Hollocher, 62 Mo. 267; Fontaine v. Boat- decision in Priest v. White, 89 Mo. 609, 1

men's Sav. Inst., 57 Mo. 552. S. W. 361.

19. Frankenthal v. Goldstein, 44 Mo. App. 24. Deadwood First Nat. Bank v. Gustin

189 (cases reviewed) ; Lake Superior Iron Minerva Consol. Min. Co., 42 Minn. 327, 44

Co. V. Drexel, 90 N. Y. 87. N. W. 198, 18 Am. St. Eep. 510, 6 L. R. A.

20. Dodge V. Havemeyer, 4 N. Y. St. 561. 676.

21. Priest v. White, 89 Mo. 609, 1 S. W. 25. Walburn v. Chenault, 43 Kan, 352, 23

361. Pac. 657; Whitehill v. Jacobs, 75 Wis. 474»
22. Such were the cases of Baker ». Cran- 44 N. W. 630.

dall, 78 Mo. 584, 47 Am. Rep. 126 [affirming 26. See supra, VI, L.

[VI, M, 2, g. (vn), (a)]
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issued as fully paid up, when nothing has been paid, in order to settle a contro-

versy between the sharetaker and other coadventurers, followed by a redelivery

of the share certificates to the corporation, and a subsequent reissue of them to

hona fide takers, will not afford ground for charging me first subscriber as a
shareholder, since the trust fund available for creditors has not been diminished
by the transaction.*' It has been held that a shareholder who surrenders unpaid
shares to the corporation is not liable to creditors of the corporation, whose
demands subsequently accrue;"* but this can scarcely be affirmed with
confidence.*'

(ii) Corporation or Its Representative Cannot Disaffirm Witsovt
Restoring Property Received. On familiar grounds neither the corporation
nor its legal representative can disaffirm a contract whereby property has been
delivered to the corporation in payment for its shares, on the ground of inade-

quacy in the value of the property, or of a fraudulent overvaluation, with-

out restoring the property to tlie shareholder sought to be charged,'" nor can
this be done in any event against a hona fide purchaser of shares in open
market.^'

(hi) No Disaffirmance Where Contract Fully Executed on Onb
Side. The foregoing proposition is tantamount to another, which is that there

can be no disaffirmance of such a contract, or any aid extended by a court of

equity to either party, for the purpose of rescinding it, where it has been fully

executed on one side, so that the parties cannot be put in statu quo, as where
bonds had been given in payment of shares of the stock of an insurance company,
on which the company had embarked in business, and this, although the capital

stock may not have been paid in good faith, and although the company may have
embarked in business in violation of the provisions of its charter.'*

(iv) Where Shares Turn Out Void Because Issued For Less Than
Full Value in Violation of Law, Subscriber May Recover Back Con-
sideration Paid by Him. "Where shares in a corporation are sold in good
faith for less than their full value, and a certificate is issued therefor, which is in

fact void, because issued for shares as fully paid, whereby they are worthless in

the hands of the sharetaker, he may maintain an action against the corporation

to recover back the money which is thus paid, as upon a consideration which has

failed.''

1. Payment For Shares in What Kind of Property— (i) What Kind ofProp-
erty Is Deemed to Be " Money's Worth " to Corporation. "Within the

rule already stated a payment of shares may be made in any kind of property

which the corporation, under its charter or governing statute, may take and hold
;

in any services such as it might lawfully contract for ; or in any solvent credits

which it might lawfully acquire. It may be made in land, labor, materials useful

for its business, or in satisfaction of damages or other liabilities.'* In the absence

of a statutory prohibition, the shares of a corporation may be paid for in any kind

27. Accordingly, in an action by the cred- 30. Gillin v. Sawyer, 93 Me. 151, 44 Atl.

iters of a corporation engaged in the manu- 677; Foreman v. Bigelow, 9 Fed. Cas. No.

facture of iron, to charge defendant with a 4,934, 4 Cliff. 508.

statutory liability as a shareholder, it was 31. Foreman v. Bigelow, 9 Fed. Cas. No.
held that he might show in exoneration that 4,934, 4 Cliff. 508.

he became a shareholder by transferring to 32. Yard v. Pacific Mut. Ins. Co., 10 N. J.

the corporation a furnace owned by him, in Eq. 480, 64 Am. Dec. 467. Compare Thorp
exchange for the stock; and that, some of v. WoodhuU, 1 Sandf. Ch. (N. Y.) 411.

the shareholders being dissatisfied, he took 33. Potter v. Necedah Lumber Co., 105

back the furnace and transferred the stock. Wis. 25, 80 N. W. 88 [rehearing denied in 81

taking a deed for the furnace. Morgan v. N. W. 118].

Lewis, 46 Ohio St. 1, 17 N. E. 558. 34. Arapahoe Cattle, etc., Land Co. v.

28. Erskine v. Peck, 13 Mo. App. 280 [af- Stevens, 13 Colo. 534, 22 Pac. 823; Philadel-

firmed in 83 Mo. 465]. phia, etc., R. Co. v. Hickman, 28 Pa. St. 318;

39. Johnson v. Lullman, 15 Mo. App. 55 Carr v. Le Fevre, 27 Pa. St. 413 (land) ; Sea.

[affirmed in 88 Mo. 567]. right v. Payne, 6 Lea (Tenn.) 283.

[VI, M, 2, i, (I)]
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of property, labor, services, or other commodity such as the corporation might
lawfully receive and pay for in money .^^

(ii) Pasticulams as to Wsat ^inb of Propebty. Payment for example
may be made in solvent securities ; ^ in the stock and bonds of a former corpo-
ration, in which case the franchise of the former corporation is to be construed in

determining whether there has been a fair valuation ;
*'' in benefits represented by

expenditures in developing the property before the corporation was organized ;
*

in a debt due by the corporation to the subscriber, which may be set o&pro tanto
against his subscription ; '' in a credit on the purchase-price of land covered by a

bond, which bond was given by the subscriber to the corporation to convey certain

lands to it for a certain sum ;
** in case of a mining company, in mining lands ;

^^

in book-accounts which are incidents of the business which the sharetaker has
transferred to the corporation ; ^ in the notes of a prior copartnership, where the

corporation has been organized to take over and continue its business ;
*' in the

property of the prior copartnership in such a case— nor is a conveyance of

the partnership assets to the corporation the case of persons contracting- with
themselves, since the corporation is in law a distinct person from the members of

the copartnership ;** in services or labor valuable and useful to the corporation ;
*'

in newspaper puffing and advertising in order to further a great scheme such as

requires the support of the public ; " in the case of insurance companies paying
commissions on business done for the company by local agents, where the*agree-

ment with the local agent is collateral to the share subscription ;
^' in services as a

director of the corporation, and upon consideration of the person so serving trans-

ferring to the corporation, it being a bank, the custom of a mercantile house, of

35. Hastings Malting Co. v. Iron Hange
Brewing Co., 65 Minn. 28, 33, 67 N. W. 652.

In such a case where the property is turned
in at a fair valuation (Mercer v. Park City-

Mineral Water Co., 38 S. W. 841, 18 Ky. L.

Eep. 985) or where no issue is made as to

its value (Elderkin v. Peterson, 8 Wash. 674,

36 Pac. 1089) the shares are deemed paid for

to the extent to which it was agreed between
the parties that the commodity should be

deemed payment.
36. McEae v. Russell, 34 N. C. 224; Ver-

mont Cent. R. Co. v. Clayes, 21 Vt. 30; Blunt
V. Walker, 11 Wis. 334, 78 Am. Dec. 709.

That some of the subscriptions to the capital

stock of a trust company appointed as as-

signee for creditors had not been paid in

cash, but in securities, cannot be raised by
collateral attack in garnishment proceedings

against such company on the ground that the

assignment is void see Roane Iron Co. v. Wis-
consin Trust Co., 99 Wis. 273, 74 N. W. 818,

67 Am. St. Eep. 856.

37. Rafferty v. Buffalo City Gas Co., 37
N. Y. App. Div. 618, 56 N. Y. Suppl. 288.

38. Geneva Mineral Spiring Co. V. Coursey,
45 N. Y. App. Div. 268, 61 N. Y. Suppl. 98
[rehearing denied in 62 N. Y. Suppl. 1137].

39. Richardson v. Graham, 45 W. Va. 134,

30 S. E. 92 [citing CofiBn v. Ransdell, 110
Ind. 417, 11 N. E. 20].

40. Libby v. Mt. Monadnock Mineral
Spring, etc., Co., 68 N. H. 444, 44 Atl. 602.

41. Foreman v. Bigelow, 9 Fed. Cas. No.
4,934, 4 Cliff. 508; Phelan v. Hazard, 19 Fed.
Cas. No. 11,068, 5 Dill. 45. Compare In re

South Mountain Consol. Min. Co., 5 Fed. 403,

7 Sawy. 30.

[VI, M, 2, i, (I)]

42. Gurney v. Union Transfer, etc., Co.,

51 N. Y. Super. Ct. 444, 8 N. Y. Suppl. 549,

29 N. Y. St. 274.
43. Stoddard v. Shetucket Foundry, etc.,

Co., 34 Conn. 542.
44. St. Louis, etc., R. Co. v. Tiernan, 37

Kan. 606, 15 Pac. 544.

45. McComb v. Cordova Apartment Assoc.,
10 N. Y. Suppl. 552, 31 N. Y. St. 334; Mc-
Comb V. Barcelona Apartment Assoc, 10
N. Y. Suppl. 546, 31 N. Y. St. 325.
That the value of services must bear some

reasonable proportion to the nominal value
of the shares issued for them see Chouteau
V. Dean, 7 Mo. App. 210, 215, opinion by
Lewis, P. J.

Construction of a peculiar contract whereby
persons were to subscribe for the shares of a
corporation, they to be employed by the cor-

poration, and to pay for the shares a certain
per cent of their wages until their subscrip-
tion should be paid for, with the conclusion
that the subscribers could not, on the corpora-
tion becoming insolvent, recover from it the
amount of wages retained on account of their
subscription. Lincott •!;. Northwood Union
Shoe Co., 68 N. H. 260, 44 Atl. 992.

46. Liebke v. Knapp, 79 Mo. 22, 49 Am.
Eep. 212, no objection that the editorials were
published gratuitously. To the contrary,
where full-paid shares were to be issued to a
person in exchange for his influence in pro-
moting the sale of th6 goods which the corpo-
ration is organized to manufacture see Penin-
sular Sav. Bank v. Black Flag Stove Polish
Co., 105 Mich. 535, 63 N. W. 514.

47. In re General Provident Assur. Co.,

L. E. 9 Eq. 74; Matter of Companies Act,
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which he was a member ;
^ in services rendered by officers of the corporation in

cases where the directors have the right to pay compensation to such officers ;
*' in

a note, bond, or other contract, secured by a mortgage ; ^ in a certified check on
a solvent bank, wherein the drawer has funds sufficient to meet it ;

^' in the prom-
issory note of the subscriber, although this is not payment until the note is

paid,^^ and this in the face of a constitutional provision which forbids the issue of

stock by corporations except for money paid, labor done, or property actually

received ;
^ in the case of a water-supply company, in the construction of its plant

and the acquisition of the property and rights necessary to its operation ;
^* in the

good-will 01 a business, which the corporation lawfully takes over and continues ;
^'

in services agreed to be performed in the future, as well as in services already
performed ; ^ in anything which the company honestly and not colorably buys,

and at any price which it sees fit to pay, provided the transaction is made public

by a registration under a statute permitting such transactions to take place ;
^'' in

an incorporeal hereditament, such as the right to take minerals from land ; ^ in

work done and materials furnished by contractors, in which case, in the absence
of fraud, the shares cannot be made assessable as between the original parties, on
the ground that the work was defectively done ;

^' in a steam-boiler necessary to

the operation of the business of the company, and put in in running order by the
shareholder ;

^ and in a case where shares have been subscribed for by one in a

credit company, at the request of another, in a judgment recovered by such other

against the company.'^

(ill) WsETHEB Payment Can Be Made by Tjiansfehbing Worthless
Patented or Unpatented Invention. Certainly, where the " true value rule "

obtains, a payment for shares cannot be made by transferring to the corporation

an invention patented or unpatented, which turns out to be worthless, since such
an invention is not property, but is a mere possibility.'* But an agreement

4 De G. J. & S. 749, 11 Jur. N. S. 574, 34
L. J. Ch. 525, 12 L. T. Rep. N. S. 717, 13

Wkly. Rep. 958, 69 Eng. Ch. 574.

48. Rich V. Lincoln State Nat. Bank, 7

Nebr. 201, 29 Am. Rep. 382.

49. Morton v. Timken, 48 N. J. L. 87, 2
Atl. 783, mandamus granted to compel the

issuing of the shares.

50. Governor v. Baker, 14 Ala. 652; Valk
V. Grandall, 1 Sandf. Ch. (N. Y.) 179; West-
ern Bank v. Tallman, 17 Wis. 530; Andrews
V. Hart, 17 Wis. 297; Lyon v. Swings, 17

Wis. 61; Clark v. Farrington, 11 Wis. 306.

Certificates issued not invalidated by the

fact that the security taken by the corpora-

tion turns out to be worthless. Protection

L. Ins. Co. V. Osgood, 93 Hi. 69.

51. In re Staten Island Rapid Transit R.

Co., 37 Hun (N. Y.) 422.

52. Leighty v. Susquehanna, etc., Turnpike
Co., 14 Serg. & R. (Pa.) 434.

53. Pacific Trust Co. i;. Dorsey, 72 Cal. 55,

12 Pac. 49 [affirmed in 13 Pac. 148]. For
a case presenting the fanciful theory that al-

though the contract of subscription was void,

because the commissioners had power to re-

ceive subscriptions only in cash, yet the note

was good as having been given for the pur-

chase of so much stock, see Hayne v. Beau-
champ, 5 Sm. & M. (Miss.) 515. The better

view is that in case of a corporation having

the inherent or implied power to take and
negotiate promissory notes in the course of

its business, it may receive such a note in

settlement of a subscription to its capital

[31]

stock. Goodrich v. Reynolds, 31 111. 490, 83
Am. Dec. 240; Magee v. Badger, 30 Barb.
(N. Y.) 246.

54. Drake v. New York Suburban Water
Co., 26 N. Y. App. Div. 499, 50 N. Y. Suppl.
826, where the contract was executed on both
sides.

55. Washburn v. National Wall-Paper Co.,

81 Fed. 17, 26 C. C. A. 312.

56. Shannon v. Stevenson, 173 Pa. St. 419,

34 Atl. 218, 37 Wkly. Notes Cas. (Pa.) 537.

57. In re Wragg, [1897] 1 Ch. 796, 66
L. J. Ch. 419, 76 L. T. Rep. N. S. 397, 45
Wkly. Rep. 557, under English Companies
Act (1867).

58. Shepard v. Drake, 61 Mo. App. 134.

59. Riverton Water Co. v. Hummel, 175
Pa. St. 575, 34 Atl. 851. Circumstances un-
der which the shares issued under statutory
authority by the purchasers of the property
and franchises of the corporation at a fore-

closure sale, upon a reincorporation, are to be
deemed full-paid see Wells v. Green Bay, etc.,

Canal Co., 90 Wis. 442, 64 N. W. 69.

60. Samuel v. Swanger, 7 Del. Co. (Pa.)
446.

61. In re Paraguassu Steam Tramroad Co.,

L. R. 9 Ch. 355, 43 L. J. Ch. 482, 30 L. T.

Rep. N. S. 211, 22 Wkly. Rep. 386.

62. Chisholm v. Forny, 65 Iowa 333, 21
N. W. 664 (transfer of a worthless patent
right does not satisfy the Iowa statute ) ;

Van Cleve v. Berkey, 143 Mo. 109, 44 S. W.
743, 42 L. R. A. 593; National Tube-Works
Co. V. Gilfillan, 124 N. Y. 302, 26 N. E. 538,

[VI. M, 2, i, (ill)]
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between the owner of a patent right and a third party that the latter should form
a corporation to work the patent and should issue "to the former a certain number
of full-paid shares of the capital stock of the corporation for the transfer of the
patent right is, in the absence of fraud or of a purpose to impose on the public,

a valid agreement.'^

j. Various Other Holdings Relating to Payment of Shares in Property—
(i) When Subscription Pa table in Property Is Demandable in Money.
If the subscription is in terms payable in materials, and is not paid in materials

according to the contract, it is demandable in money, and an action of debt will

lie thereon.**

(n) Corporation May Purcsase Property Payable Pamtly in Stock
or Bonds. In the absence of a statutory prohibition, a corporation which pur-

chases property, intending to issue stock in payment therefor, need not make the
whole payment in stock ; it may issue stock for a portion and pay in cash or issue

bonds for the balance.*'

(ill) Otber SubscribersWotDiscsAitoED Because CorporationAccepts
Payment of Some Subscribers in Advance of Regular Calls in Depre-
ciated Money. In one case it was held that the act of the directors of a corpo-

ration during the late Civil war in allowing subscribers to discharge their entire

subscriptions in advance of the regular calls in depreciated Confederate money,
being ult^a vires and void, did not have the efEect of discharging other sub-

scribers who had not enjoyed this privilege. The court proceeded on the ground
that what had been done did not stand in the way of the company collecting

from the favored subscribers the amounts really due from them.**

(iv) Corporation Receiving Land inPayment For Its Sbares Is P ur-

CHASER For Value. Where tiie subscriber has paid for his shares in land at a
given valuation, the corporation is a purchaser for value, within the recording acts,

and is not affected with knowledge of a defect in the title, which may be possessed

by the conveying shareholder, although the latter is president of tlie corporation.*'

(v) Payment IN Lands Title to Wbjch Fails. Under the "true value

rule " quitclaim deeds to a corporation, by subscribers to its shares, of lands in

which they erroneously supposed they had an interest, cannot constitute a valid

payment for their stock as against creditors of the corporation.**

(vi) Rigsts of Shareholder Who Has Paid More Than Par Foe
Shares. A shareholder who has voluntarily paid more than par for his stock

35 N. Y. St. 357 [affirming 46 Hun (N. Y.) are without consideration and void. Kimball

248, transfer of an unpatented invention v. New England Roller-Grate Co., 69 N. H.
found by the jury to be worth but a small 485, 45 Atl. 253 ; State v. Williams, 69 N. H.
proportion of the shares issued, and a verdict 485, 45 Atl. 253.

directed for plaintiff, a creditor of the corpo- 64. Haywood, etc., Plank Eoad Co. v.

ration]; Tasker v. Wallace, 6 Daly (N. Y.) Bryan, 51 N. C. 82.

364 (transfer of patent rights of an unascer- 65. Gamble v. Queens County Water Co.,

tained value not a payment for shares under 123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88, 25

the statutes of New York). Abb.N. Cas. (N. Y.) 410, 9 L. R. A. 527 [re-

63. Beyrich v. Liebler, 3 N. Y. Suppl. 293, versing 52 Hun (N. Y.) 166, 5 N. Y. Suppl.

20 N. Y. St. 769. Compare Edwards v. Erin- 124, 23 N. Y. St. 409].

gier Sugar Extracting Co., 27 La. Ann. 118; 66. Macon, etc., R. Co. v. Vason, 57 Ga.

In re Postage Stamp Automatic Delivery Co., 314.

[1892] 3 Ch. 566, 61 L. J. Ch. 597, 67 L. T. 67. Frenkel v. Hudson, 82 Ala. 158, 2 So.

Rep. N. S. 88, 41 Wkly. Rep. 29. 758, 60 Am. Rep. 736.

The following two cases were decided upon 68. Henderson v. Turngren, 9 Utah 432, 35

the construction of two statutes, one of them Pae. 495. But compare Oiddings v. Holter,

prohibiting corporations from disposing of 19 Mont. 263, 48 Pac. 268. That the title

their shares at less than par, except in sales to shares issued in payment for property is

of shares at auction for the non-payment of not affected by the fact that the share-taker

assessments, and the other declaring that obtained the property on credit and had not
certificates of stock issued by a corporation paid for it, with a good many other complica-

at its organization to pay promoters for cer- tions in a squabble among shareholders see

tain patents, and by them transferred to one West v. Huiskamp, 63 Fed. 749, 11 C. C. A.
of their number to hold as treasury stock, 401.

[VI, M, 2. i, (in)]
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in discharge of his obligation on his share subscription cannot compel the cor-

poration to refund the sum he has paid in excess of the par value.*'

(vii) Other IIoldinos. The fact that shares are issued to innocent parties

upon property fraudulently acquired by a corporation does not deprive the

defrauded grantor of relief, as the managers of the corporation are the agents of

the shareholders in issuing stock upon property which the corporation had no
right to, and the shareholders must bear the consequences of their wrong and
look to them for redress.™ The fact that a subscription contract, binding each
party to pay one hundred and fifty dollars for one lot and three shares of stock

in a corporation, of the par value of twenty-five dollars each, has become unen-
forceable so far as concerns the lot, as against a subscriber, because of a resort to

chance in the distribution of the lots in which he did not participate, does not

render it unenforceable so far as concerns his liability for the stock.'"^

3. Rights of Bona Fide Purchasers of Unpaid Shares— a. Bona Fide Pur-

chasers Protected Where Certificates Recite That Shares Are Paid Up. Bona
fide purchasers of shares, the certificates of which recite that the- shares have
been paid for in full, are protected from future assessments, whether by the com-
pany or on behalf of its creditors, very much on the principle that protects the

innocent purchasers of commercial paper, although it is admitted that share cer-

. titicates are not negotiable instruments.''^

b. Bona Fide Purchasers Protected, Although Certificates Do Not Recite That
Shares Are Paid Up. Some of the courts have carried the principle so far as to

hold that where shares of corporate stock are issued as paid-up shares, an innocent
purchaser of the same, who takes them in good faith as paid up, in the absence
of any circumstance to put him upon inquiiy, and when the books of the corpo-

ration would give no notice that the stock was not paid up, is not liable to cred-

itors of the corporation for the amount unpaid ; nor is it necessary in such a case,

the certificates being in the usual form, that in order that they should be regarded

as paid up in the hands of an innocent purchaser they should state on their face

that they were fully paid up.'''

e. Subsequent Purchaser With Notice of Fraudulent Overvaluation Not Pro-

tected. But where property has been conveyed to the company in payment of

shares of its stock, at a gross or fraudulent overvaluation, a subsequent purchaser

69. Esgen v. Smith, 113 Iowa 25, 84 N. W. is authorized when necessary to put the works
954. in condition, etc. Burlington v. Burlington

70. Texas Consol. Compress, etc., Assoc, v. Water Co., 86 Iowa 266, 53 N. W. 246.

Dublin, etc., Co., (Tex. Civ. App. 1896) 38 72. Brant v. Ehler, 59 Md. 1; Du Pont
S. W. 404. V. Tilden, 42 Fed. 87; Foreman v. Bigelow,

71. Emshwiler v. Tyner, 21 Ind. App. 347, 9 Fed. Cas. No. 4,934, 4 Cliff. 508; Phelan v.

52 N. E. 459, 69 Am. St. Eep. 360. Hazard, 19 Fed. Cas. No. 11,068, 5 Dill. 45;

Shares not assessable.— Circumstances un- Waterhouse v. Jamieson, L. E. 2 H. L. Sc.

der which shares issued to incorporators of 29; Burkinshaw v. Nicolls, 3 App. Cas. 1004,

a land company as fully paid, in exchange for 48 L. J. Ch. 179, 39 L. T. Eep. N. S. 308, 26
land conveyed by them to the corporation, Wkly. Eep. 819; In re British Farmers Pure
are not assessable for the payment of an en- Linseed Cake Co., 7 Ch. D. 533; McCracken
cumbrance on the land. John E. Proctor v. Mclntyre, 1 Can. Supreme Ct. 479.

Land Co. v. Cooke, 103 Ky. 96, 44 S. W. 391, 73. Keystone Bridge Co. v. McCluney, 3
19 Ky. L. Eep. 1734. Mo. App. 496 [cited and referred to by the

The mere intention of one who conveys all supreme court of Missouri in Skrainka v.

his property to a corporation and takes stock Allen, 76 Mo. 384, 392]. See also Erskine
therefor that his debts shall be paid out of t. Lowenstein, 11 Mo. Apip. 595; West Nash-
the proceeds of the corporation will not bind ville Planing-Mill Co. v. Nashville Sav. Bank,
the corporation, where there is no agreement 86 Tenn. 252, 6 S. W. 340, 6 Am. St. Eep.
to that effect between him and the corpora- 835. Compare Sturges v. Stetson, 23 Fed.

tion. Durlacher v. Frazer, 8 Wyo. 58, 55 Cas. No. 13,568, 1 Biss. 246.

Pac. 306, 80 Am. St. Eep. 918. That there is a distinction between the
Construction of the provision of the charter case where share certificates issue purporting

of a water company that only a stated per to be fully paid and where they do not pur-
cent of the capital shall be paid up, except port to be fully paid see the observations of

as otherwise provided, etc., with the conclu- Dillon, J., in Steacy v. Little Eock, etc., E.
sion that the payment of a greater per cent Co., 22 Fed. Cas. No. 13,329, 5 Dill. 348, 373.
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of the shares, with notice of the fact, is liable to creditors of the corporation to
the same extent as the original subscriber.'*

d. When Record of Conveyance of Land to Corporation Not Notice That
Shares Issued Therefor Have Been Paid Up. The record of a deed of conveyance
of real estate to a corporation, reciting that the consideration is a certain number
of paid-up shares of the stock, does not constitute constructive notice to creditors
that the subscriptions to such shares have been paid in.'^

e. Effect of Surrender of Unpaid Shares and Reissue of Them to Bona Fide
Purchaser. Where such a transaction has taken place, one who subsequently
becomes a creditor cannot, in the event of the subsequent insolvency of the cor-

poration, hold the original shareholder to the liability assumed by his contract or
to that imposed upon him by statute. The reason is that by such a surrender
and reissue of the shares the assets of the corporation have been in nowise
diminished or impaired, and no element of estoppel enters into such a case.'^*

N. Assessments and Calls— l. in General— a. What Are Assessments
and What Not. An assessment is said to be a rating of the shareholders by the
board of directors, or by the shareholders in aggregate meeting, by instalments,
of which notice is given to them, which notice usually passes under the name of
a " call." " It is a levy on the shares of the corporation requiring each share-

holder to pay it in proportion to the number of shares owned by him.™ These
two words, " assessments " and " calls," although really meaning different things,

are constantly confused in legal treatises and in judicial opinions.'''

b. When Assessment Is Necessary to Right of Action. Statutes, charters,

by-laws, and contracts of subscription usually provide that the amount subscribed

for shall be paid when called for by the directors or by the shareholders. "Where
such a provision enters into the contract, no action can be maintained against the

subscriber on his contract of subscription until a valid assessment has been made,^
except for the purpose of paying the debts of the corporation after insolvency.*'

The general rule may therefore be said to be that a call or assessment, or some-
thing standing in the place of and equivalent to it, either made by the company
or by a court having jurisdiction, is necessary to right of action against the share

holder.^ Generally speaking the call must be clearly proved and the recovery is

limited to the amount which has been called.*' It has been so held where the

terms of the contract of subscription were that the subscriber would pay " all

charges and assessments regularly levied or assessed," and the fact that notwith-

standing the terms of the subscription the subscriber paid the full price for his

74. Boulton Carbon Co. v. Mills, 78 Iowa 'New Jersey.— Grosse Isle Hotel Co. v.

4o0, 43 N. W. 290, 5 L. R. A. 649. I'Anson, 43 N. J. L. 442.

75. Osgood V. King, 42 Iowa 478. New York.— Williams r. Taylor, 120 N. Y.
76. Erskine v. Peek, 13 Mo. App. 280 {of- 244, 24 N. E. 288, 30 N. Y. St. 646; Bouton

firmed in 83 Mo. 465]. k. Dry Dock, etc.. Stage Co., 4 E. D. Smith
77. Spangler t). Indiana, etc., R. Co., 21 111. 420 (under section 7 of the New York act

276. See also Call, 6 Cyc. 265. relating to stage companies).

78. Omaha Law Library Assoc, v. Connell, United States.— Chandler v. Siddle, 5 Fed.

55 Nebr. J)J6, 75 N. W. 837. Cas. No. 2,594, 3 Dill. 477.

79. See Gary v. York Min. Co., 9 Utah 464, See also In re Cawley, 42 Ch. Div. 209;

35 Pac. 494. Halifax Carette Co. v. Moir, 28 Nova Scotia

Effect of an oral agreement by a share- 45.

holder to accept such drafts as the corpora- See 12 Cent. Dig. tit. " Corporations,"

tion may draw upon him for calls. Bank of § 371.

Commerce v. Bogy, 9 Mo. App. 335. See also 81. West End Real-Estate Co. v. Claiborne,

Bank of Commerce v. Bogy, 44 Mo. 13, 100 97 Va. 734, 34 S. E. 900 ; Alexander v. Auto-
Am. Dec. 247. matic Telephone Co., [1899] 2 Ch. 302, 68

80. ZZKiiots.— Great Western Tel. Co. v. L. J. Ch. 514, 80 L. T. Rep. N. S. 753. See
Barker, 56 111. App. 402. also infra, VI, N, 1, e, (i).

Louisiana.— Purton v. New Orleans, etc., 82. Chandler v. Siddle, 5 Fed. Cas. No.
R. Co., 3 La. Ann. 19. 2,594, 3 Dill. 477.

Michigan.— Halsey Fire Engine Co. v. 83. South Georgia, etc., R. Co. v. Ayres,
Donovan, 57 Mich. 318, 23 N. W. 828. 56 Ga. 230.
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shares ought not to establish liis liability to pay in like manner for the rest; nor

was it evidence of an agreement on his part to pay without a call.^

e. When Assessment Is Not Necessary— (i) In General. No assessment is

necessary as a condition precedent to a right of action against the shareholder,

where by the terms of his subscription he has agreed to pay the amount sub-

scribed by hirn at certain specified dates, in whicli case an action for the agreed
instalments may be maintained, although proceedings have not been taken to for-

feit and sell the shares for the delinquency.^'' Nor as a general rule are an
assessment and call necessary to a right of action where the corporation has ceased

to be a going concern and has gone into liquidation in any form, and where the
whole amount due by the shareholders is necessary to satisfy the valid demands
of the creditors.^* It is equally obvious that the governing statute or contract of

subscription may be such that the whole amount subscribed for will be presently

due and payable, without the necessity of any formal call, or even of any demand
for the wliole or any part of it by the directors ; but that they may sue for it at

once without any previous demand, the bringing of the action being in theory of

law a sufficient demand.^' It has been held that in the absence of anything in

the governing statute, by-law, or in the contract of subscription, making the

unpaid balance payable on assessments and calls, the full amount of the subscrip-

tion is payable on demand.^
(ii) No Call Necessary TO Bring mStatutory Deposit. "With respect

to the statutory deposit which, under many schemes of incorporation, the sub-

scriber is required to pay at the time of making his subscription, if the theory of

the jurisdiction is that the failure to make it does not render the subscription

void, then it follows that it is a debt payable on demand, that no formal call for

it is necessary, but that the bringing of an action to recover it is a demand.^'

(ill) No Assessment Necessary in Case of PreliminaryA greement to
Subscribe. The rule which requires an assessment obviously has no application

to the case of an executory contract to subscribe for shares in the company.
Such a contract is broken when the promisor refuses to make the subscription

according to his agreement, and the measure of damages is the diflEerence between
the market value of the stock at the time of trial and the amount agreed to be
paid for it.^

(iv) Right of Shareholder to Pay at Once Without Waiting For
Call. It has been reasoned that a subscription to the stock of a corporation

creates something more than a mere power on the part of the corporation to

create an indebtedness by making a call on the subscriber, but that it gives a right

to the shareholder to pay it at once ; and he need not wait for a call.'^

d. Assessments by Judicial Courts Administering Assets in Insolvency. Some-
times the court which administers, through its receiver or otherwise, the assets of

an insolvent corporation, will ascertain the necessity of a call and will make it by
an order of court."^

e. Doctrine That Corporations Have No Power to Assess Shares Unless Power
Expressly Granted. Cases are found which put forward tlie doctrine that a cor-

84. Grosse Isle Hotel Co. v. I'Anson, 43 been made upon him by the court. Johnson
N. J. L. 442 [affirming 42 N. J. L. 10]. v. Allis, 71 Conn. 207, 41 Atl. 816.

85. West u. Crawford, 80 Cal. 19, 21 Pac. 87. See infra, VI, N, 2, e, (ra).

1123; Shattuck v. Robbins, 68 N. H. 565, 44 88. Champion Fire Kindler Co. v. Rischert,

Atl. 694. 74 Mo. App. 537.

86. Washington Sav. Bank v. Butchers', 89. Eastern Plank Road Co. v. Vaughan,
etc.. Bank, 107 Mo. 133, 17 S. W. 644, 28 Am. 20 Barb. (N. Y.) 155.

St. Rep. 405; Citizens, etc., Sav. Bank, etc. 90. Rhey v. Ebensburg, etc., Plank-Road
V. Gillespie, 115 Pa. St. 564, 9 Atl. 73. Cir- Co., 27 Pa. St. 261.

cumstances under which an action by the as- 91. Marsh v. Burroughs, 16 Fed. Cas. No.

signee of an insolvent corporation may main- 9,112, 1 Woods 463.

tain an action against a shareholder upon his 92. Glenn v. Howard, 81 Ga. 383, 8 S. E.

unpaid subscription, although no call has 636, 12 Am. St. Rep. 318; Sanger v. Upton,

[VI. N, 1, e]
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poration has no incidental power to assess for its own use a sum of money on the

corporators and compel them by an action at law to pay the same ; but such

power must be derived from statute or from some express promise to pay.'^ But
as a grant of the power to raise a joint stock necessarily implies a power to raise

it in the usual way the force of these decisions is not perceived.

f. Power of Direetops to Make Assessments— (i") In General. Under the

best modern conceptions, the directors of a corporation have the power, in virtue

of their general office as business managers, to make assessments upon the capital

stock for the purposes of the corporation.'*

(ii) Shareholders Mat Delegate Power to Directors. Where the

charter authorized the shareholders to make calls for payment of subscriptions

for stock, and to appoint a board of directors consisting of shareholders to " man-
age the business of the (Corporation," it was held that the shareholders might by
resolution after the organization of the company delegate to the board of directors

the power to call in the stock.''

(in) Shareholders May Fix Times of Payment in Their Contracts
OF Subscription. The shareholders may, in their contracts of subscription, fix

the times of payment ; and as the shareholders are above the directors, unless a
mandatory statute fixes the duties of the directors in this respect, the fact that

power is conferred upon them to make calls for instalments of stock subscribed does
not prevent shareholders in their articles of association or in any written contract

to pay for stock from fixing the time of payment ; and if such time is fixed by
the terms of the subscription the party subscribing is bound thereby.'^

(iv) Directors Cannot Delegate Power to Ministerial Officers.
This power being discretionary in its nature, directors cannot delegate it to minis-

terial officers.*' Cases are found where this principle has been departed from, as

91 U. S. 56, 23 L. ed. 220; Chandler v. Siddle,

5 Fed. Cas. No. 2,594, 3 Dill. 477 (United
States district court sitting in bankruptcy).

93. Duluth Club v. MacDonald, 74 Minn.
254, 76 N. W. 1128, 73 Am. St. Rep. 344;
Enterprise Ditch Co. v. Moffit, 58 Nebr. 642,

79 N. W. 560, 76 Am. St. Rep. 122, 45

L. R. A. 647; Williams v. Lowe, 4 Nebr.
882.

94. Budd V. Multonoma St. R. Co., 15 Oreg.

413, 15 Pac. 659, 3 Am. St. Rep. 169, holding

that a general statute (Hill Code Oreg.

§ 3225) clothing the directors with the exer-

cise of the power vested in the corporation

confers upon them this power. A decision of

Story, J., at circuit that directors do not

possess this power by implication and do not

acquire it by a by-law authorizing them to
" take care of the interests, and manage the

concerns of the corporation" seems to be
opposed to modern conceptions and to be un-

tenable in its strictness. Ex p. Winsor, 30

Fed. Cas. No. 17,884, 3 Story 411.

Necessity of authority from shareholders

or corporation.— That a requisition for the

payment of stock made by the directors of a

corporation, under the authority of the by-

laws, is binding upon each individual share-

holder without his assent see Smith v. Nat-

chez Steamboat Co., 1 How. (Miss.) 479.

But where the power was given to a corpora-

tion, by the legislature, to raise a fund in

addition to the capital stock, by assessments

on the shareholders, it was held that the

directors had no power to lay assessments for

this purpose, without authority from the cor-

[VI, N, 1, e]

poration. Marlborough Mfg. Co. v. Smith, 2
Conn. 579. And a statute providing that an
assessment upon capital stock must be made
by the corporation has been construed to

mean that it must be authorized by the share-

holders. Lykens Valley Creamery Co. i;.

Bonawitz, 1 Dauph. Co. Rep. (Pa.) 249.

95. Rives v. Montgomery South Plank-
Road Co., 30 Ala. 92.

96. Estell V. Knightstown, etc.. Turnpike
Co., 41 Ind. 174.

Contract construed.— Circumstances under
which a written instrument signed by certain

shareholders was construed as intending that
the calls for instalments should be made as
the business of the corporation required, and
that the trustees had no right to call for all

of it at once, unless the business required it.

Williams -v. Taylor, 120 N. Y. 244, 24 N. E.

288, 30 N. Y. St. 646 [reversing 41 Hun
(N. Y. ) 545, and distinguishing Tuckerman
t-. Brown, 33 N. Y. 297, 88 Am. Dec. 386;
Howlands v. Edmunds, 24 N. Y. 307 ; Lake
Ontario R. Co. v. Mason, 16 N. Y. 451].

97. In re County Palatine Loan, etc., Co.,

L. R. 9 Ch. 691, 43 L, J. Ch. 588, 31 L. T.

Rep. N. S. 52, 22 Wkly. Rep. 697; In re

London, etc., Bank, L. R. 3 Ch. 651, 37 L. J.

Ch. 905, 19 L. T. Rep. N. S. 193, 16 Wkly.
Rep. 1003; In re Leeds Banking Co., L. R.
1 Ch. 561, 36 L. J. Ch. 42, 14 L. T. Rep. N. S.

747, 14 Wkly. Rep. 883, 942; Cook v. Ward,
2 C. P. D. 255, 36 L. T. Rep. N. S. 893, 25
Wkly. Rep. 593.

Statutes exist conferring this power upon
directors such as, in England, the Companies
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where the treasurer was authorized to levy and call assessments as might be

needed.'*

(v) Limitations of Power Must Be Sottght Form Charter, Statute,
By-Laws, Etc. Necessarily the limitations of the power by directors with

respect to the levying of assessments must be sought for in the charter, the

governing statute, the by-laws, or the resolutions adopted by the shareholders in

general meeting. Thus if the charter confers the power to raise a definite sum,
when this sum is raised the power of assessment is exhausted.'' So stock which
has been fully paid up cannot be further assessed without special authority con-

ferred by charter or by statute ; ^ and moreover this authority, in order to be
valid, must obviously have been conferred prior to the subscription, or it would
impair the obligation of the contract and be void.^ Moreover, where the directors

possess this power, they must exercise it in accordance with the charter ; all the

prerequisites of that instrument must be complied with before an action will lie

to recover instalments.*

(vi) If Directors Possess Power Sharebolders Cannot Question
Necessity For Its Exercise. Assuming that the directors are vested with
the discretionary power of making assessments, and that the exercise of the

power by them is not specially restrained, the wisdom or necessity of making
thehi is exclusively for their determination, and is not open to question by the

shareholders in the judicial courts, in the absence of fraud.*

(vii) Directors Cannot Assess Paid-Up Stock Unless Specially
Empowered sy Statute or Wsere Shareholders so Contract. In the

absence of special authority conferred upon them by law, or of the assent of the

shareholders evidenced in some form, the directors of a corporation have no
power to assess shares which have been fully paid up.^ But they may assess full-

Act of 1862 (In re Taurine Co., 25 Ch. D.
118, 53 L. J. Ch. 271, 49 L. T. Eep. N. S.

514, 32,Wkly. Eep. 129), and the Companies
Clauses Consolidation Act, 8 & 9 Vict. c. 16

(see Totterdell v. Fareham Blue Brick Co.,

L. R. 1 C. P. 674, 12 Jur. N. S. 901, 35 L. J.

C. P. 278, 14 Wkly. Eep. 919; D'Arcy v.

Tamar, etc., R. Co., L. R. 2 Exch. 158, 4
H. & C. 463, 21 Jur. N. S. 543, 36 L. J. Exch.

543, 13 L. T. Rep. N. S. 626, 14 Wkly. Rep.

968 ) ; and where the power of delegation

exists, its exercise will under particular cir-

cumstances be presumed (In re Barned's
Banking Co., L. R. 3 Ch. 105, 37 L. J. Ch.

81, 17 L. T. Rep. N. S. 269, 16 Wkly. Eep.

193; Totterdell v. Fareham Blue Brick, etc.,

Co., L. R. 1 C. P. 674, 12 Jur. N. S. 901, 35

, L. J. C. P. 278, 14 Wkly. Rep. 919 ; In re

Tavistock Ironworks Co., L. E. 4 Eq. 233, 36
L. J. Ch. 616, 16 L. T. Rep. N. S. 824, 15

Wkly. Rep. 1007; Lindley Comp. L. (5th ed.)

156, 329, 338).
98. Hays v. Pittsburgh, etc., R. Co., 38

Pa. St. 81. See also Rutland, etc., R. Co. v.

Thrall, 35 Vt. 536, where a very irregular

and it seems illegal assessment was worked
out and made valid on the theory that the

directors might ratify the acts of a committee
of their members. Compare Pike v. Bangor,

etc., R. Co., 68 Me. 445, where an assessment

made by a committee of one, and not ratified

by the board, was held void. See also Silver

Hook Road v. Green, 12 R. I. 164, where it

was held that a delegation of this discretion-

ary power to the treasurer was unauthorized

and that calls made by him were hence in-

valid.

99. State v. Morristown F. Assoc, 23

N. J. L. 195. See also infra, VI, N, 1, f,

(vm).
1. Great Falls, etc., R. Co. v. Copp, 38

N. H. 124; Atlantic De Laine Co. v. Mason,
5 R. I. 463.

2. See infra, VIII, F, 2.

3. Banet v. Alton, etc., R. Co., 13 111. 504.

Where the charter of a company authorizes an
assessment and call on unpaid shares of stock

only in ease of " losses exceeding the means
of the corporation," this clause does not limit

the right of the company so created to make
an assessment for payment of losses only.

When the funds are exhausted by losses and
an assessment becomes necessary, it may be
made for all purposes, either to pay debts

already contracted or to create a new fund
for the purpose of a business basis. In re Re-
public Ins. Co., 20 Fed. Cas. No. 11,704, 3

Biss. 452. See also Louisiana Paper Co. v.

Waples, 15 Fed. Cas. No. 8,540, 3 Woods 34,

where, pursuing a statute, it was held that
after the payment of forty per cent of the
subscription, no shareholder was liable for

the balance unless it had been called for by
a vote of three fourths of the shareholders.

4. Judah V. American Live Stock Ins. As-
soc, 4 Ind. 333 ; Chouteau Ins. Co. v. Floyd,
74 Mo. 286; Budd v. Multonoma St. R. Co.,

15 Oreg. 413, 15 Pac 659, 3 Am. St. Rep. 169;
Oglesby v. Attrill, 105 U. S. 605, 26 L. ed.

1186. See also Bailey v. Birkenhead, etc., R.
Co., 12 Beav. 433, 14 Jur. 119, 19 L. J. Ch.
377, 6 R. & Can. Cas. 256.

5. Wells V. Green Bay, etc.. Canal Co.,
90 Wis. 442, 64 N. W. 69 ; In re Sovereign L.

[VI, N, 1, f, (vn)]
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paid shares where the governing statute, existing at the time of the formation of
the corporation, gives them authority so to do.« And within the limits where
public policy is not concerned, and subject to the rights of innocent persons deal-
ing with the corporation, shareholders may vary by contract the liability which
the governing statute imposes npon them, at least to the extent of increasing such
liability,'' as by agreeing that their shares shall be assessable where they would
not be assessable under the governing statute.'

g. Power of Corporation to Make Assessments After Adoption of Resolution
to Discontinue Business. The adoption by a corporation of a resolution to dis-

continue business does not operate as a dissolution, in such a sense as to deprive
the corporation of the power to enforce assessments upon stock by actions against
its shareholders.'

h. Illegality of One Assessment Will Not Vitiate Subsequent Legal Assessment.
It has been laid down in an action for calls that the illegality of one assessment,
in the particular case, the first assessment, will not vitiate subsequent assessments
or proceedings for the forfeiture and sale of the shares thereunder, or afford a
good defense to an action for the recovery of such subsequent assessments.*"

i. Pei-iodieity of Calls— Intervals Between Them. The intervals which may
or must elapse between the different calls depend of course upon the governing
instrument, whatever it may be, charter, statute, by-laws, or resolution of the
shareholders in general meeting."

j. Several Instalments May Be Included in Single Call. "Where the terms of
a subscription required that " assessments should not exceed five dollars on each
share at one time," it was held that if no greater sum is payable at one time, the
fact that several assessments were voted at one time is immaterial.'^ On a similar

Assur. Co., [1892] 3 Ch. 279, 62 L. J. Ch. 36,
67 L. T. Rep. N. S. 336, 41 Wkly. Eep. 1.

6. As under Utah Comp. Laws (1888),
§§ 2374, 2375, 2393. Gary v. York Min. Co.,

9 Utah 464, 35 Pae. 494.

Construction of California statute (Cal.

Civ. Code, § 322) limiting amount of assess-
ment to ten per cent with stated exceptions.
Pacific Fruit Co. v. Coon, 107 Cal. 447, 40
Pac. 542. See also Price's Appeal, 106 Pa.
St. 421; Santa Cruz R. Co. v. Sprecklea, 65
Cal. 193, 3 Pac. 661, 802.

Other examples Of assessments authorized
by particular statutes. Younglove v. Stein-

man, 80 Cal. 375, 22 Pac. 189; Taylor v.

North Star Gold Min. Co., 79 Cal. 285, 21
Pac. 753.

Stock issued to an attorney as collateral

security for a claim for legal services not
assessable as between the parties to the
transaction. Biggio v. Sandheger, 10 Ohio
S. & C. PI. Dec. 316, 8 Ohio N. P. 13.

That a corporation formed from a part-
nership may assess its capital stock to pay
debts incurred by the firm in procuring prop-
erty which has been transferred to the corpo-
ration, so long as the assessment is less upon
each person than he was originally required
to furnish as a partner, the firm capital not
having been actually paid in, see Hennessy
V. Griggs, 1 N. D. 52, 44 N. W. 1010.

7. Ventura, etc., R. Co. v. Hartman, 116
Cal. 260, 48 Pac. 65; Marysville Electric
Light, etc.. Co. r. Johnson, 93 Cal. 538, 29
Pac. 126, 27 Am. St. Rep. 215; West v.

Crawford, 80 Cal. 19, 21 Pac. 1123.
8. Marysville Electric Light, etc., Co. v.

Johnson, 93 Cal. 538, 29 Pac. 126, 27 Am.
St. Rep. 215.

[VI, N. 1, f, (vn)]

What does not amount to such agreement.— It has been held that a recital on certifi-

cates of the stock of a business corporation
organized under N. Y. Laws (1890), c. 567,
that they are fully paid and non-assessable
beyond ten dollars per annum does not
amount to an agreement on the part of the
holder that the shares may be assessed to
that amount or authorize the corporation to

do so. Sullivan County Club v. Butler, 26
Misc. (N. Y.) 306, 56 N. Y. Suppl. 1.

9. Chouteau Ins. Co. V. Floyd, 74 Mo. 286.

10. European, etc., R. Co. v. McLeod, 16
N. Brunsw. 3.

11. Subscribers to stock in a railroad com-
pany must pay their subscriptions as the
work progresses, such being the intent of
the parties, as gathered from the nature of
the work to be accomplished. McMillan v.

Maysville, etc., R. Co., 15 B. Mon. (Ky.)
218, 61 Am. Dec. 181.

Statutes have been enacted conferring upon
the directors full discretionary power as to
the time and manner of payment, under
which they might require the whole subscrip-

tion to be paid either at one time or in in-

stalments. Haun v. Mulberry, etc.. Gravel
Road Co., 33 Ind. 103.

How period calculated.— It has been held
that when not more than two calls are to be
made in any successive twelve months, the
period is to be calculated from the date of
the first call, so that three calls may be
made in thirteen successive months, provided
but four be made in two years. Dinkgrave
V. Vicksburg, etc., R. Co., 10 La. Ann.
514.

12. Penobscot R. Co. f. Dummer, 40 Me.
172, 63 Am. Dee. 654; Rutland, etc., R. Co.
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view a resolution of the board of directors of a railroad company requiring the

payment of ten per cent every thirty days on all cash subscriptions until the whole
subscriptions are paid has been held evidence of a call for a payment of instalments

on stock subscribed for in thirty days from its date and every thirty days

thereafter.^'

k. Regularity and Manner of Convening: Meetings to Make Assessments. If

the meeting is a special one, then it can be convened only upon notice duly given

to the shareholders, stating the object of the meeting. Neither a clause in the

charter declaring that " all or any business of the corporation may be transacted,

or acted on " at such a meeting, nor a by-law passed in pursuance of the charter

prescribing how notice of special meeting shall be served uppn the shareholders,

can dispense with the necessity of specifying in such a case the purpose in the

notice of the meeting.^*

1. Interest Upon Assessments. Judicial authority does not seem to be unani-

mous upon the question upon what date interest accrues upon an assessment upon
shares. According to an English decision interest begins to run from the time
when the call ought to be paid and not from its date.'^ According to an Ameri-
can view it accrues from the making of the call.^^ "While it is not as a general

rule competent for the directors to pay interest on shares," yet if a member pays
in his subscription before it becomes due according to the terms of the contract—
that is to say, before it is called— and the directors have agreed to pay interest

on it as so much money advanced to the company, they must pay this interest,

although there may be no profits out of which to pay it.^^

m. Actions to Recover Back Money Paid on Assessments. If the shareholders

in a corporation, desiring to raise capital to prosecute the venture, assess them-
selves and pay into the treasury sums beyond what is required by the mere obli-

gation of their subscriptions, one of them who subsequently becomes dissatisfied

with what he has done cannot maintain an action against the corporation to recover

back what he has thus voluntarily paid in on the theory that it is a loan."

n. Injunction Against Enforcement of Assessments. It seems that a share-

holder may have an injunction to prevent a forfeiture of his shares for non-pay-

ment of a call, where the shares are fully paid up, although relief will be confined

to restraining proceedings against his shares,^ or under particular circumstances

where he has been inveigled into subscribing through fraud.^'

V. Thrall, 35 Vt. 536. Corn-pare Spangler r. call on him for an assessment to meet cor-

Indiana, etc., R. Co., 21 111. 276. porate liabilities. Hawkins v. Glenn, 131

13. Heaston v. Cincinnati, etc., R. Co., 16 U. S. 319, 9 S. Ct. 739, 33 L. ed. 184.

Ind. 275, 79 Am. Dec. 430. Effect of forfeiture.— Interest not recover-

14. Mason «. Atlantic De Laine Co., 5 able upon calls for the non-payment of which
R. I. 463. That a finding that a meeting of the shares have been forfeited. In re Blakely

directors of a corporation was " duly and Ordnance Co., L. R. 3 Ch. 412, L. R. 5 Eq. 6,

regularly convened," and that an assessment 37 L. J. Ch. 230, 17 L. T. Rep. N. S. 554,

made thereat was " lawfully and rightfully 16 Wkly. Rep. 322.

levied," includes a, finding that the necessary Provision of act treated as penalty.— An
notice was given see Younglove v. Steinman, act of incorporation authorizing the company
80 Cal. 375, 22 Pac. 189. to charge five per cent interest per month on

Statutes are found which contain minute all stock subscribed and not paid within

regulations as to the manner in which meet- thirty days was treated as a penalty, and not

ings shall be held to vote assessments upon merely interest. Custar v. Titusville Gas,

shares, such for example as Colo. Gen. Stat. etc., Co., 63 Pa. St. 381.

(1883), c. 19, § 86. 17. See infra, VII, C, 1, a.

15. Johnson v. Lyttle's Iron Agency, 5 18. Dale v. Martin, L. R. U Ir. 371 [of-

Ch. D. 687, 46 L. J. Ch. 786, 36 L. T. Rep. firming L. R. 9 Ir. 498].

N. S. 528, 25 Wkly. Rep. 548. 19. Ridwell v. Pittsburgh, etc., R. Co., 114

16. McCoy V. World's Columbian Exposi- Pa. St. 535, 6 Atl. 729.

tion, 186 111. 356, 57 N. E. 1043, 78 Am. St. 20. Moore v. New Jersey Lighterage Co.,

Rep. 288 [affirming 87 111. App. 605]. 57 N. Y. Super. Ct. 1, 5 N. Y. Suppl. 192, 23

, Under a Virginia statute (Va. Code (1873), N. Y. St. 5il3.

c. 57, § 23) a shareholder in a corporation 21. See su-pra, VI, K, 3, a.

is liable for interest from the date of the Injunction refused.—State of case in which

[VI, N, 1, n]
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0. Assessments Must Be Equal. A demurrer will be sustained to a complaint
in an action against a shareholder to recover an assessment upon the shares of the
corporation, which alleges that some of the shareholders have paid forty per cent
of their subscriptions, and others but two per cent, and that a horizontal assess-

ment of thirty-five per cent has been made on all shareholders alike, on the
ground that such assessment is unequal and unjust and should not be enforced,
even though it was made by the court of another state having jurisdiction.^ If

the shares are divided into different classes, then the assessments must be equal
with respect to the shareholders of each class.^'

p. No Right to Assess Shapeholders in Respect of Shares Lawfully Bought in

by Corporation. Shares purchased by a company, under statutory authority to

purchase its own stock, are extinguished, and are not kept alive in the company
as trustee for the shareholders so as to render the shareholders liable, upon the
winding-up of the company, to reimburse the company for a call upon the amount
unpaid thereon, in addition to the amount unpaid on their own shares ;

** nor can
a member defend against his liability as a shareholder on the ground that shares

thus bought in are not also assessed, since the non-assessment of them accrues to

the benetit of all the shareholders.*^

q. Assessments Must Be Made by Formal Action of Directors Sitting as Board
— Not Separately on Street. Calls must be made by appropriate and formal action

by the directors and evidenced by the minutes of their proceedings, and cannot
be made by mere street conversations between the president and the directors.^

r. Whether Resolution of Assessment Must Fix Date and Place of Payment.
When the obligation of the shareholders is to pay their subscriptions when and

an injunction was refused. Gorman v. Guard-
ian Sav. Bank, 4 Mo. App. 180.

Mere insolvency no ground for such an in-

junction, but may be a good ground for en-

forcing payment. Dill v. Wabash Valley K.
Co., 21 111. 91.

No injunction on the ground of mistake of

law as to the obligation incurred by the sub-
scriber. Chesapeake, etc.. Canal Co. r>. Du-
lany, 5 Fed. Cas. No. 2,647, 4 Cranch C. C.

85.

Not a ground of equitable relief that the
directors are not themselves paying assess-

ments. Grant v. Attrill, 11 Fed. 469.

Temporary injunction does not affect valid-

ity of assessment.— That a temporary in-

junction has been issued against an assess-

ment with an order to show cause, etc., does
not affect the validity of the assessment, but
merely suspends the power to collect it until

the hearing of the order to show cause, so

that if there is no appearance on the day
fixed for the hearing the injunction is at an
end, see Miles v. Sheep Rock Min., etc., Co.,

15 Utah 436, 49 Pac. 536.

Z2. Bowen v. Kuehn, 79 Wis. 53, 47 N. W.
374; Great Western Tel. Co. v. Burnham,
79 Wis. 47, 47 N. W. 373, 24 Am. St. Rep.

698. Persons named in the charter as share-

holders liable for calls in respect of the shares

there stated to be held by them, without fur-

ther action by directors in allotting the
shares or giving them notice of allotment.

In re Haggert Bros. Mfg. Co., 19 Ont. App.
582 [following Matter of London Speaker
Printing Co., 16 Ont. App. 508].

23. Brockway v. Gadsden Mineral Land
Co., 102 Ala. 620, 15 So. 431.

[VI, N. 1. o]

No assessment leviable against an original

subscriber after a sale of his shares (non-
paid up) and a repurchase of them— seem-
ingly unsound decision. Franklin Glass Co.

V. Alexander, 2 N. H. 380, 9 Am. Dec.
92.

Provision for additional payment on de-

fault.— Statute under which it Is competent
for the directors to require that if default

be made in any payment the person in de-

fault shall pay in an additional amount,
with the conclusion that where no call has
been made the penalty cannot be collected.

Bair v. Wilson, 15 Pa. Super. Ct. 131.

Who liable to an assessment where a trans-

fer of shares is in fieri. San Gabriel Valley
Land, etc., Co. v. Dennis, (Cal. 1893) 34 Pac.
441.

Directors no power to rescind a former as-

sessment in order to make room for a new
assessment, but such action is a breach of

trust. Miles v. Sheep Rock Min., etc., Co., 15

Utah 436, 49 Pac. 536.

24. In re Sovereign L. Assur. Co., [1892]
3 Ch. 279, 62 L. J. Ch. 36, 67 L. T. Rep. N. S.

336, 41 Wkly. Rep. 1.

25. Western Imp. Co. v. Des Moines Nat.
Bank, 103 Iowa 455, 72 N. W. 657.

Stock deposited by the owners with the
treasurer of the corporation to be sold and
part of the proceeds to be returned to them
and the remainder loaned to the company
and repaid by it is not " treasury stock,"

but the depositors are liable in respect of it

as shareholders. Lexow v. Pennsylvania Dia-
mond Drill Co., 5 Pa. Dist. 491.

26. Branch v. Augusta Glass Works, 95

Ga. 573, 23 S. E. 128.
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^s the directors shall call for them, it is clear that a call in order to be valid should

iix the date at which the sum called for is to be paid. If the governing instru-

ment requires that the call should fix both the date and place of payment that

must be done." But in the absence of a governing instrument requiring the call

to fix the place of payment as vt^ell as the date there would seem to be no pro-

priety in holding a call invalid for failing to name a place of payment ; since the

proper place, in the absence of a different direction, would manifestly be the

treasury of the company.^
2. CoKDiTioNS Precedent to Valid Assessments— a. Subseriptioii of Entire

Capital or Sum Proposed to be Raised— (i) Statement of Rule— (a) Oen-

^rally. The general rule, supported by the concurrence of most of the courts,

is that where the charter or governing statute fixes the amount of capital which
the corporation shall have, and does not authorize it to commence business with a

less amount, no assessment can be made upon subscribers until the capital so fixed

has been all filled up by iona fide subscriptions, unless the subscriber has by con-

<3uct or otherwise waived his privilege.^'^'

(b) Statutes Yarymg Rule. Statutes exist in many of the states varying this

rule and. permitting particular corporations to commence business when a stated

27. In re Cawley, 42 Cli. D. 209; Halifax
Carette Co. v. Moir, 28 Nova Scotia 45.

28. Accordingly it has been held that a
call is not invalid because it does not name
the time, place, or person to whom the pay-
ment is to be made, where the corporation
has a place of business and an oflBcer author-
ized to receive money due it; since the time
under such circumstances is on demand, and
the place is the place of business of the cor-

poration, and the person to whom payment
is to be made, the treasurer. Western Imp.
•Co. V. Des Moines Nat. Bank, 103 Iowa 455,

72 N. W. 657 [distinguishing North, etc., E.
Go. V. SpuUock, 88 Ga. 283, 14 S. E. 478;
In re Cawley, 42 Ch. D. 209]. To the same
effect see American Pastoral Co. v. Gumey,
61 Fed. 41.

29. Illinois.—Temple v. Lemon, 112 111. 51.

Iowa.— Peoria, etc., R. Co. v. Preston, 35

Iowa 115, where many cases are examined.
Louisiana.— Exposition E., etc., Co. v.

Canal St. Exposition E. Co., 42 La. Ann. 370,

7 So. 627.

Maine.— Penobscot E. Co. v. White, 41

Me. 512, 66 Am. Deo. 257; Penobscot E. Co.

V. Dummer, 40 Me. 172, 63 Am. Dec. 654;

Oldtown, etc., E. Co. v. Veazie, 39 Me. 571.

Massachusetts.— Penobscot, etc., E. Co. v.

Whittier, 12 Gray 244; Stoneham Branch E.

Co. V. Gould, 2 Gray 277 ; Worcester, etc., E.

Co. V. Hinds, 8 Gush. ZIO; Cabot, etc.. Bridge

V. Chapin, 6 Gush. 50 ; Central Turnpike ^Corp.

V. Valentine, 10 Pick. 142; Salem Mill Dam
Corp. V. Eopes, 6 Pick. 23, 9 Pick. 187, 19

Am. Dec. 363.

Michigan.— Shurtz v. Schoolcraft, etc., E.

€o., 9 Mich. 269, previous to the Michigan
act of 1857.

Missouri.— Haskell -v. Worthington, 94 Mo.

560, 7 S. W. 481.

"New Hampshire.— Contoocook Valley E.

Co. V. Barker, 32 N. H. 363; New Hampshire

Cent. E. Co. v. Johnson, 30 N. H. 390, 64

Am. Dec. 300; Littleton Mfg. Co. v. Parker,

14 N. H. 543.

New York.— Bray v. Farwell, 81 N. Y.

600; Sullivan County Club v. Butler, 26
Misc. 306, 56 N. Y. Suppl. 1.

Tennessee.— Read v. Memphis Gayoso Gas
Co., 9 Heisk. 545.

Te(ca&.— Orynski v. Loustaunan, (Sup.

1890) 15 S. W. 674.

Wisconsin.— Anvil Min. Co. v. Sherman, 74
Wis. 226, 42 N. W. 226, 4 L. E. A. 232.

See also supra, VI, H, 14, a; 19 Am. & Eng.
Corp. Gas. 285 note; 21 Am. & Eng. Corp.

Gas. 305 note. In Wadsworth Joint Stock

Comp. 318, it is said: "The amounts of

capital mentioned in the statute must have
been subscribed before calls upon the share-

holders can be made or enforced. In such

cases there is a condition precedent to be sat-

isfied before a share subscription can be sub-

jected to an action for a call."

It is believed that the rule of the text is

applicable to subscriptions of every kind,

whether the scheme is to be incx)rporated or

to be left unincorporated. It is applicable to

unincorporated joint-stock companies in New
York. Bray v. Farwell, 81 N. Y. 600. See

also Gurry Hotel Co. v. Mullins, 93 Mich. 318,

53 N. W. 360 ; Duluth Invest Co. v. Witt, 63

Minn. 538, 65 N. W. 956; Masonic Temple
Assoc, t!. Ghannell, 43 Minn. 353, 45 N. W.
716; Hards v. Platte Valley Imp. Co., 35

Nebr. 263, 53 N. W. 73; Birge v. Browning,

11 Wash. 249, 39 Pac. 643; Elderkin v. Peter-

son, 8 Wash. 674, 36 Pac. 1089 ; Denny Hotel

Go. V. Schram, 6 Wash. 134, 32 Pac. 1002, 36

Am. St. Eep. 130. There is a case in Califor-

nia to the effect that where a prospectus

stated that the opera-house which was the

object of the subscription was " to be built

by a corporation with a capital stock of

twenty thousand dollars, consisting of one

thousand shares at twenty dollars per share,"

it was not a condition precedent to the lia-

bility of a subscriber that the whole amount
of the capital stock so stated should be sub-

scribed. Auburn Opera-House, etc., Assoc.

V. Hill, (Cal. 1893) 32 Pac. 587.

[VI, N, 2, a, (i), (b)]
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percentage of their capital intended to be raised lias been subscribed ;
^ bnt under

such a statute until the stated percentage has been subscribed the subscribers are

not liable.^' So it has been held that a corporation, whose articles of association

provide that the holders of shares for the time being, whatever the number issued

or subscribed for, shall form the company, maj' make calls upon its stock, although
the entire amount of stock has not been subscribed for or the shares allotted.^

(n) Rule Requires Bona Fide Subscriptions bt Responsible Pes-
SONS— (a) In General. The meaning of this rule is that the fund intended to

be raised shall be subscribed in good faith, and not colorably under some secret

arrangement for a rescission, by persons able to pay and to bear equally with the

other subscribers the burdens assumed.^
(b) What Are Good Subscriptions. A joint subscription to stock by the trus-

tees of the corporation for the purpose of completing the subscription for the full

capital stock is a binding contract and effectual for the purpose of perfecting the

liability of former subscribers on their subscriptions.^ A subscription by a mar-
ried woman, made at the request of her husband, the assessment of which was^

paid by him, has been held to render him personally liable as a subscriber, and
for that reason to be counted as a good subscription in making up the requisite

amount under this rule.^

(ill) Condition Ma y Be Waived by Subscribes— (a) In General. But
it has been conceded that such a charterer statutory provision is capable of being

waived by the subscriber, either by signing an agreement to that effect or by con-

duct in subsequently participating in the organization and business of the corpo-

ration;'^ and a course of conduct showing his acquiescence in the act of the

directors in commencing business before the stated amount of stock had been sub-

scribed will be evidence of such waiver.*''

(b) What Deemed Waiver. This condition is so waived where the shareholder

pays the required admission fee and instalment due on each share, receives his

share certificate, and is credited with dividends in respect of his shares ;
^ where

a majority of the subscribers to the shares of a railway company enter into an
agreement supplementary to their share subscriptions, to pay their subscriptions

as fast as the work of construction progresses, on the faith of which agreement
the directors enter into and carry out contracts for such construction, the waiver

and estoppel operating only as against the parties to the agreement.^ Such a

condition is waived by the subscriber signing and acknowledging the articles of

For the present doctrine in England see Cush. (Mass.) 50; New Hampshire Cent. R.

Lindley Comp. L. {5th ed.) 410, citing and Co. v. Johnson, 30 N. H. 390, 64 Am. Dec.

commenting upon numerous cases. 300.

30. Lincoln Shoe Mfg. Co. i. Sheldon, 44 34. Hardin v. Mullin, 16 Wash. 647, 48
Nebr. 279, 62 N. W. '480 ; Astoria, etc., R. Co. Pac. 349.

V. Hill, 20 Oreg. 177, 25 Pac. 379. 35. Kampmann v. Tarver, (Tex. Civ. App.
31. Fairview R. Co. v. Spillman, 23 Oreg. 18.95) 29 S. W. 1144.

587, 32 Pac. 688 ; Anvil Min. Co. v. Sherman, 36. Cabot, etc.. Bridge y. Chapin, 6 Cush.

74 Wis 226, 42 N. W. 226, 4. L. R. A. (Mass.) 50; New Hampshire Cent. R. Co. v.

232. Johnson, 30 N. H. 390, 64 Am. Dec. 300 ; Bray
Under Cal. Civ. Code, § 331, an assessment v. Farwell, 81 N. Y. 600 (recognized) ; Pitch-

is permitted when one fourth of the shares ford n. Davis, 8 L. J. Exch. 157, 5 M. & W. 2.

has been subscribed for. Ventura, etc., R. 37. Bray v. Farwell, 81 N. Y. 600; Pitch-

Co. !•. Hartman, 116 Cal. 260, 48 Pac. 65. ford v. Davis, 8 L. J. Exch. 157, 5 M. & W. 2.

See also San Bernardino Invest. Co. v. Mer- Circumstances not amounting to waiver.

—

rill, 108 Cal. 490, 41 Pac. 487. Circumstances under which it was held that

32. Mandel t. Swan Land, etc., Co., 154 a subscriber had not, by dealing with his

111. 177, 40 N. E. 462, 45 Am. St. Rep. 124, shares as property, precluded himself from
27 L. R. A. 313. contesting an assessment on this ground.

33. Lewey's Island R. Co. i". Bolton, 48 Bray v. Farwell, 81 N. Y. 600.

Me. 451, 77 Am. Dec. 236; Penobscot R. Co. 38. Duluth Invest. Co. v. Witt, 63 Minn.
V. White, 41 Me. 512, 66 Am. Dec. 257; Penob- 538, 65 N. W. 956.

scot R. Co. V. Dummer, 40 Me. 172, 63 Am. 39. Anderson v. Middle, etc., Tennessee
Dec. 654; Cabot, etc.. Bridge v. Chapin, 6 Cent. R. Co., 91 Tenn. 44, 17 S. W. 803.

[VI, N, 2, a, (i), (b)]
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lacorporation, acting as one of the trustees, voting for calls upon the shares, and
performing other acts which necessarily recognize the rightful existence of the

corporation.^" But it is not waived by the payment by a subscriber of part of his

subscription without knowledge of the failure to procure the required amount ;^^

by consenting to and waiving notice of a shareholders' meeting on three occasions,

and voting by proxy at a special meeting, where he does not then know that the

required amount of stock has not been subscribed.^

(iv) Rule Wsebe Capital and Numbem of Sbases Abe Fixed by Mem-
bers— (a) Statement of Rule. There is judicial authority in favor of the propo-

aition that the rule is the same where the governing statute allows the members
to fix the amount of the capital and the number and denomination of the shares,^

tlie rule being that already adverted to,^ that the person who agrees to take shares

in a company with a given capital isprimafacie not bound to take shares in a

company with a different capital.''^

(b) No Valid Assessinent Until Capital and Numher of Shares Are Fixed
— (1) In General. Under this theory no valid assessment can be laid upon the

shares of subscribers to the stock of a corporation, unless the number of tlie shares

of capital stock is definitely fixed, either by tlie charter, the directors, or the share-

holders.** The theory is that if the charter does not fix the number of shares it

is to be presumed that the legislature intended that the shareholders or the

directors should fix the number ; and it is indispensable that the number be so

determined before any assessment can be made thereon.*'' And if in such a case

the number of shares, so fixed, exceeds the number actually subscribed for and
taken, the shareholders or directors may change the number ; but the assessment

must be upon the whole number. If the shares are not all taken, an assessment

upon the number that have been taken is void. A subscriber who has paid the

first assessment is not thereby estopped from setting up this defense to a suit for

the second.**

(2) Opposing Kule "Where Subscription Embodies Express Promise to

Pay. There is an opposing view that where the number of shares is not fixed by

the charter or by the agreement of subscription, and the subscriber promises to

pay for the shares which he takes, his subscription is not deemed to be made upon
condition that the whole number of shares constituting the capital stock according

to the by-laws shall be subscribed.*^ Where the charter merely fixes the maxi-

mum amount of the capital to be raised, and the subscription embodies a definite

promise to take and pay for the shares set opposite the respective names of the

subscribers at a stated sum per share, the same conclusion follows. Such a case

40. Auburn Opera-House, etc., Assoc, v. ital stock should consist of not more than

Hill, (Cal. 1893) 32 Pac. 587. a stated number of shares, "the number of

41. Johnson v. Schar, 9 S. D. 536, 70 N. W. which shall be determined from time to time

838. by the directors thereof," it was held that

42. Fairview E. Co. v. Spillman, 23 Oreg. the directors had no power to levy assess-

587, 32 Pac. 688. ments before determining the number of

43. Contoocook Valley K. Co. v. Barker, shares. Troy, etc.^ R. Co. v. Newton, 8 Gray
32 N. H. 363; Littleton Mfg. Co. v. Parker, (Mass.) 596; Stoneham Branch E. Co. v.

14 N. H. 543. Gould, 2 Gray (Mass.) 277; Worcester, etc.,

44. See supra, VI, H, 14, a; VI, J, 1, e. R. Co. v. Hinds, 8 Cush. (Mass.) 110.

45. Lindley Comp. L. (5th ed.) 393 [citing 48. Somerset, etc., R. Co. v. Gushing, 45

Bourne v. Freeth, 9 B. & C. 632, 7 L. J. K. B. Me. 524. But compare York, etc., R. Co. v.

O. S. 292, 4 M. & R. 512, 17 E. C. L. 285; Fox Pratt, 40 Me. 447; White Mountains R. Co.

f. Clifton, 6 Bing. 776, 8 L. J. C. P. 0. S. 257, v. Eastman, 34 N. H. 124 (not necessary for

4 M. & P. 676, 31 Rev. Rep. 536, 19 E. C. L. the corporation to determine the ultimate

347; Pitchford v. Davis, 8 L. J. Exch. 157, amount of the capital, within the limit of

5 M. & W. 2]. ten thousand shares, before proceeding to

46. Pike v. Bangor, etc., R. Co., 68 Me. make assessments upon the first five hundred

445; Somerset R. Co. V. Clarke, 61 Me. 379. subscribed for). And see infra, VI, N, 2, a,

47. Somerset, etc., R. Co. v. Gushing, 45 (iv), (B), (2).

Me. 524. Accordingly, where the charter of 49. Kennebec, etc., R. Co. v. Jarvis, 34 Me.
a railroad corporation provided that the cap- 360.

[VI, N, 2. a, (IV), (b), (2)]
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is distinguished from those cases in which a definite capital is fixed, or a definite

proportion or sum is required as a condition precedent to organization, or in which
conditional subscriptions are made.™

(v) Whether Rule Applies to Issues of New Shares iNOREAsma
Capital of Company. Tliis principle does not apply to the case where a corpo-

ration issues new shares to increase its capital, unless it is so expressed in the

governing statute, or in some other scheme or instrument under which the

increase is made.''

(vi) Whether Subscription to All Shares Is Condition Precedent
Which CorporationMust Show. The theory of some of the courts is that a
subscription of all the shares intended to be raised, or required by the charter to

be raised, is a condition precedent which, in an action to recover an assessment,

the corporation must allege and prove ;
°^ but other courts take the contrary view.'^

b. Doctrine That Shares May Be Assessed Before Whole Amount Subscribed—
(i) In General. The doctrine already announced,^ that a subscription of the

entire sum intended to be raised is a condition precedent to a liability on the part

of the subscriber, has not met with universal acceptance. Tlie view has been
taken tliat calls may be made before all capital stock is subscribed, if so agreed
between the corporation and the shareholders, unless the charter otherwise pro-

vides.^t^ The doctrine of these cases is that whenever the corporation is so

organized as to be able to prosecute its business, it has through its board of

directors the power to levy assessments.'^

50. Warwick E. Co. v. Cady, 11 R. I. 131.

51. Clarke v. Thomas, 34 Ohio St. 46;
Aspinwall v. Butler, 133 U. S. 595, 10 S. Ct.

417, 33 L. ed. 779. See also Avegno v. Citi-

zens' Bank, 40 La. Ann. 799, 5 So. 537 ; Nut-
ter V. Lexington, etc., R. Co., 6 Gray (Mass.)

85; Thayer v. Butler, 141 U. S. 234, 11 S. Ct.

987, 35 L. ed. 711; Pacific Nat. Bank v. Eaton,

141 U. S. 227, 11 S. Ct. 984, 35 L. ed. 702;

Aspinwall v. Butler, 133 U. S. 595, 10 S. Ct.

417, 33 L. ed. 779; Delano v. Butler, 118 U. S.

634, 7 S. Ct. 39, 30 L. ed. 260 ; Minor v. Alex-

andria Mechanics Bank, 1 Pet. (U. S.) 46, 7

L. ed. 47. Contra, to the foregoing see Read
V. Memphis Gayoso Gas Co., 9 Heisk. (Tenn.)

545.

52. Central Turnpilie Corp. v. Valentine,

10 Pick. (Mass.) 142; Salemn Mill Dam Corp.

V. Ropes, 6 Pick. (Mass.) 23.

53. Lail V. Mt. Sterling Coal Road Co., 13

Bush (Ky.) 32; Ashtabula, etc., R. Co. v.

Smith, 15 Ohio St. 328.

54. See supra, VI, N, 2, a, (i).

55. Cheraw, etc., R. Co. v. Garland, 14

S. C. 63.

That it is not necessary to fix the capital

stock to enable a corporation to maintain an
action on the subscription agreement see

Bucksport, etc., R. Co. v. Buck, 65 Me. 536.

56. This is the doctrine which obtains un-

der the general incorporation laws of Oregon.

Willamette Freighting Co. v. Stannus, 4 Oreg.

261. That a corporation may receive sub-

scriptions to stock and may sue thereon be-

fore being fully organized see Oregon Cent.

R. Co. V. Scoggin, 3 Oreg. 161. So under an
Indiana statute for the incorporation of rail-

road companies, after the subscription of fifty

thousand dollars to its stock, the company
may cull in the subscriptions, without wait-

ing for the subscription of the whole capital

[VI, N, 2, a. (IV), (B), (2)]

stock, as a condition precedent to their right

to collect. Hoagland v. Cincinnati, etc., R.
Co., 18 Ind. 452. So the supreme court of the

United States has held that the subscription of

the whole capital stock of five hundred thou-

sand dollars was not a condition precedent to

the putting of the Mechanics' Bank of Alexan-
dria in operation as a corporation. Minor v.

Alexandria Mechanics Bank, 1 Pet. (U. S.)

46, 7 L. ed. 47. The supreme court of Oregon
reason that when a sufficient amount of the

capital stock of a private corporation has
been subscribed to authorize the shareholders

to proceed to the election of directors, after

such election assessments may be legally

made upon the unpaid stock so subscribed,

and this although the corporation has in-

creased its capital stock, and the entire

amount of the shares of the original stock

and of the increased stock has not been sub-

scribed. But they concede that it is otlier-

wise where a subscription of the entire num-
ber of shares, of the original as well as any
contemplated increase of stock, has been made
a condition precedent to the exercise of the

power of levying assessments. Willamette
Freighting Co. v. Stannus, 4 Oreg. 261. An-
other court has held that an unconditional

promise in a stock subscription to pay for

a certain number of shares at par is binding,

although the amount of capital stock was not

fixed, and the minimum number of shares

named in the charter was not subscribed for.

Skowhegan, etc., R. Co. v. Kinsman, 77 Me.
370. The same conclusion has been reached

where the corporation was organized under
a general law, and the subscription agree-

ment did not contain an express provision

that all the stock should be subscribed. West
r. Crawford, 80 Cal. 19, 21 Pac. 1123. In
New Yorli a plank-road company might go
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(ll) SSABEHOLDBR LIABLE TO CREDITORS WhERE CORPORATION JIaS COM-
MENCED Business Without Full Amount Being Subscribed. For the fact

that the shareholders suffered the corporation to embark upon its business, holding

itself out to possess a stated capital without the amount of that capital being sub-

scribed, works a fraud upon the general public and upon subseqtient creditors.

The general rule therefore is that a shareholder is liable to creditors upon his con-

tract of subscription where the corporation has entered upon business and incurred

debts, although the whole amount of the capital stock has not been taken up.^''

{nf}' Shares Assessable, Although Sufficient Amount Mas JVot Been
Paid in to Authorize Company to Commence Business. It is then no
defense to a proceeding against a shareholder, whether by the company or by
one of its creditors, to recover in respect of a balance due upon his stock sub-

scription, that by the terms of its charter the company was prohibited from com-
mencing business until a prescribed amount of capital stock should be paid in.

Such a provision, it has been well held, was intended for the benefit of those who
might deal with the company, not for the benefit of its shareholders as a condi-

tion precedent to the right to enforce the collection of calls duly made upon stock

subscribed.^^

c. Shares Not Assessable Until Organization of Corporation— (i) Rule
Stated. The general rule is that shares of stock in a corporation are not assess-

able until the corporation has been organized, for the reason that until then there

is no board of directors capable of making the assessment ;
^^ although of course

it is competent for the subscribers to agree to the payment of a stated amount to

cover the expenses of promotion and organization, and this is generally required

by statute as already seen.®'

(ii) De Jure Organization Necessary. In the absence of circumstances

creating an estoppel a mere de facto organization is not a suflSeient basis for com-
pelling the shareholder to pay assessments upon his subscription.''

d. Form, Substance, and Language of Resolution of Assessment. In respect

of the form in which the board of directors choose to couch the assessment or

call, it is not necessary that the resolution adopted by them should show that the

call is made for any corporate purpose, or that the demands of the business of the

corporation require that the subscriptions to the capital stock should be paid.

All that is necessary is that there should be some act or resolution whicli evinces

a clear official intent to render due and payable a part of the unpaid subscription."^

If a call leaves the date at which it is to be paid in blank, it will be invalid until

another resolution is passed fixing the date, and the curative resolution will not

relate back to the former one.^ An omission to make a record of a call for a par-

into operation before the whole nominal Dermott v. Donegan, 44 Mo. 85. See also

amount of its stock was subscribed. Rensse- Sims v. Brooklyn St. R. Co., 37 Ohio St.

laer,/etc., Plank Road Co. v. Barton, 16 N. Y. 556.

457; Schenectady, etc.. Plank Road Co. t". Rule varied under particular statutes al-

Thacher, 11 N. Y. 102; Hamilton, etc., Plank lowing shares to be assessed when a stated

Road Co. V. Rice, 7 Barb. (N. Y.) 157. percentage has been subscribed and when the

57. Farnsworth v. Robbins, 36 Minn. 369, corporation has organized. Hunt v. Kansas,
31 N. W. 349; Thompson v. Reno Sav. Bank, etc.. Bridge Co., 11 Kan. 412; Boston, etc., R.

19 Nev. 103, 7 Pac. 68, 3 Am. St. Rep. 797. Co. v. Wellington, 113 Mass. 79; Jewett v.

See also infra, VI, N, 2, b, (m). To the Valley R. Co., 34 Ohio St. 601.

contrary see an early case in New York hold- 59. Carlisle v. Cahawba, etc., R. Co., 4 Ala.

ing that in such a case shareholders are not 70; Anvil Min. Co. v. Sherman, 74 Wis. 226,

individually liable to creditors of the corpora- 42 N. W. 226, 4 L. R. A. 232 ; Halifax Carette

tion, on the ground that it is discretionary Co. v. Moir, 28 Nova Scotia 45.

with the company to raise the whole amount 60. See supra, VI, H, 13, a et seq.

. of capital mentioned in the certificate or not 61. Williams v. Citizens' Enterprise Co.,— an untenable decision. Brinckerhoff v. 153 Ind. 496, 55 N. E. 425.

Brown, 7 Johns. Ch. (N. Y.) 217 [affirming 62. Budd v. Multonoma St. R. Co., 15

4 Johns. Ch. (N. Y.) 671]. Oreg. 413, 15 Pac. 659, 3 Am. St. Rep. 169
58. Naugatuck Water Co. v. Nichols, 58 [citinrj Cook Stoekh. § 115].

Conn. 403, 20 Atl. 315, 8 L. R. A. 637; Mc- 63." In re Cawley, 42 Ch. D. 209.

[VI, N, 2. d]
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ticular instalment is supplied by the record of a call for all other unpaid instal-

ments." Where a corporation was limited to calls of fifteen per cent per annum,
and ten per cent had already been called, it was held immaterial that the last call

(meaning the assessment) did not specify the amount, time, or jilace of payment,
the accompanying notice pointing out the time and place.^'

e. Notiee of " Call " op Notice of " Assessment "— (i) What Is a " Call."
In strictness an assessment is not a call. An assessment is a resolution, usually
by the board of directors, that the shareholders shall, within a date named, and at

a place named, pay a certain percentage of their share subscriptions ; and the
notice of this resolution communicated to them is a call.** But in practice the
words " assessment " and " call " are used interchangeably, and it has been held
in England that it is the assessment which makes the call.'*^

(ii) Doctrine Tbat Demand or Notice Is Necessary Before Action.
"Where the terms of the contract are that the subscriber will pay assessments
when made by the directors, then, on principle and on some authority, he is not
required to pay until he has received notice of an assessment, since it would be
unjust to treat him as being in default for not paying a call of which he had no
knowledge.*^ So if the law of the corporation, whatever it be, requires a notice

as a condition precedent to such an action, and there is no waiver of tlie con-

dition, of course the notice must be given.*^ Thus if the charter expressly
requires notice to be given in certain newspapers and for a certain number of

days before the call for instalments shall be valid, then the company must show a

compliance with such condition precedent before a recovery can be had on such
calls.™ So if by the terms of the contract of subscription the subscription is

payable upon twenty days' notice, plaintiffs, in order to recover, must prove in

the first instance not only that they gave notice but that they gave it twenty days
before bringing suit.'''

(m) When Notice op AssessmentNotDeemed Necessary— (a) In Gen-
eral. On the other hand if there is no such provision, and if the subscription

has been accepted by the corporation, so that the contract has become complete
and the subscriber has become a shareholder, a notice is not indispensably neces-

sary to the right of the corporation to maintain the action ; but the general rule

of law applies that the bringing of the action is itself a demand.™ It has been

64. Hays v. Pittsburgh, etc., E. Co., 38 Pa. viding that the directors may require sub-

St. 81. acriptions to be paid " in such installments
65. Andrews i. Ohio, etc., R. Co., 14 Ind. as they may deem proper " imports that a

169. subscription does not fall due until notiee of

66. Shaw V. Rowley, 11 Jur. 911, 16 L. J. a call therefor made by the directors. Brad-
Exch. 180, 6 M. & W. 810, 5 R. & Can. Cas. dock v. Philadelphia, etc., E. Co., 45 N. J. L.

47. 363.

67. Stratford, etc., R. Co. v. Stratton, 2 72. Eppes v. Mississippi, etc., R. Co., 35
B. & Ad. 518, 9 L. J. K. B. 0. S. 268, 22 Ala. 33; Wilson v. Wills Valley R. Co., 33
E. C. L. 219. Ga. 466; Beckner v. Riverside, etc., Turnpike

68. Miles v. Bough, 3 Q. B. 845, 3 G. & D. Co., 65 Ind. 468 ; Van Riper v. American
119, 12 L. J. Q. B. 74, 3 R. & Can. Cas. 668, Cent. Ins. Co., 60 Ind. 123; Miller, w. Wild Cat
43 E. C. L. 1001; Lindley Comp. L. (5th ed.) Gravel Road Co., 52 Ind. 51; Estell v.

417. See too Scarlett v. Baltimore City Acad- Knightstown, etc.. Turnpike Co., 41 Ind. 174;
emy of Music, 43 Md. 203; Painter v. Liver- Brownlee v. Ohio, etc., R. Co., 18 Ind. 68;
pool Oil Gas Light Co., 3 A: & E. 433, 2 Hurl. Eakright v. Logansport, etc., R. Co., 13 Ind.

& N. 233, 5 L. J. M. C. 108, 6 N. & M. 736, 408; Smith v. Indiana, etc., R. Co., 12 Ind.

30 E. C. L. 209; Edinburgh, etc., R. Co. v. 61; Johnson v. Crawfordsville, etc., R. Co.,

Hebblewhite, 6 M. & W. 707. 11 Ind. 280; New Albany, etc., R. Co. i;. Mc-
69. Heaston v. Cincinnati, etc., R. Co., 16 Cormick, 10 Ind. 499, 71 Am. Dec. 337; Ross

Ind. 275, 79 Am. Dec. 430. See Alabama, v. Lafayette, etc., Co., 6 Ind. 297; United
etc., R. Co. V. Rawley, 9 Fla. 508. Growers Co. v. Eisner, 22 N. Y. App. Div. 1,

70. Macon, etc., R. Co. v. Vason, 57 Ga. 47 N. Y. Suppl. 906. The Indian cases hold

314. that the shareholder is neitheri entitled to a
71. Cole V. Joliet Opera House Co., 79 111. notice of the assessment, nor of the time and

96. A statute (N. J. Rev. p. 926, § 7), pro- place of payment.

[VI, N. 2, d]
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broadly reasoned that a contract to pay for stock in instalments as assessed is a
contract to pay them on demand, and the bringing of a suit is a sufficient

demand ;^^ from which it of course follows that no notice of the call, by publica-

tion or otherwise, is necessary.''* So where, by the terms of the contract of sub-

scription, the times of payment of the instalments are fixed, of course there is no
necessity for a demand before bringing suit.''^ And where the subscription was to

the stock of a railroad company, and the subscribers by the terms of the contract

stipulated to pay the first instalment after the work should be commenced, " as

shall hereafter be directed by the directors of said company," and tliere was no
stipulation for notice to the subscribers of the calling in of the instalment, it was
held that no proof of notice or demand, other than an order passed as above by
the directors and entered on the record book, was necessary, in a suit against a
subscriber to recover said instalment'.™ Nor is the corporation compelled, if it

have two remedies, one by forfeiture and the other by suit, to give notice to

defendant before suit brought against him of which one it intends to avail itself."

It has been well held that a shareholder will be presumed to have had knowledge
of such stock assessments as were called while he was a director, and that he can-

not defend an action to recover assessments on the ground that he did not have
such knowledge.™

(b) Thecyfy That No Notice Is Necessary Except to Forfeit Shares. In
Pennsylvania and in Indiana the doctrine is found that while no notice is neces-

sary, unless the charter or statute requires it, preliminary to bringing an action

to recover the assessment, since the action is itself a notice, yet a notice is neces-

sary in order to forfeit the shares as a penalty for the non-payment of the
assessment.''^

(iv) Form of Notice and Manner op Giving It— (a) In General. The
notice must be given according to the governing statute, by-law, or regulation of

the particular company.* If the governing instrument, of whatever nature,

require the notice to be signed by the directors, it will not be sufficient if their

signatures are affixed by a clerk.*'

73. Eakright v. Logansport, etc., R. Co., 13

Ind. 404; Breedlove r. Martinsville, etc., E.
Co., 12 Ind. 114; Smith v. Indiana, etc., R.
Co., 12 Ind. 61.

74. Beckner v. Riverside, etc.. Turnpike
Co., 65 Ind. 468.

75. New Albany, etc., R. Co. v. Pickens, 5

Ind. 247.

76. Ross V. Lafayette, etc., R. Co., 6 Ind.

297.

77. Kew Albany, etc., R. Co. v. Pickens, .5

Ind. 247. A statute of this state (1 Gav.
& H. 507, § 8 ) , authorizing notice to be given
of calls for payment by instalments of stock
subscriptions, has been held to apply only to

subscriptions in money. Ohio, etc., R. Co.

V. Cramer, 23 Ind. 490.

78. Spellier Electric Time Co. v. Geiger,

147 Pa. St. 399, 23 Atl. 547.

79. Heaston v. Cincinnati, etc., R. Co., 16

Ind. 275, 79 Am. Dec. 430; Gray v. Monon-
gahela Nav. Co., 2 Watts & S. (Pa.) 156, 37

Am. Dec. 500 [cited With approval in Grubb
V. Mahoning Nav. Co., 14 Pa. St. 302]. See

also Hill V. Nisbet, 100 Ind. 541; Smith v.

Indiana, etc., R. Co., 12 Ind. 61; Johnson v.

Crawfordsville, etc., R. Co., 11 Ind. 280.

80. Watson v. Eales, 23 Beav. 294.

That the governing statute must be com-
plied with in respect to the contents of the

order levying the assessment see Raht v.

Sevier Min. Co., 18 Utah 290, 54 Pac. 889.

'[32]

81. Miles v. Bough, 3 Q. B. 845, 3 G. <& D.
119, 12 L. J. Q. B. 74, 3 R. & Can. Cas. 668,

43 E. C. L. 1001.

Notice construed.—A notice requiring pay-
ment to be made to the account of a person

at a particular bank is equivalent to a notice

to pay to that person. Miles v. Bough, 3

Q. B. 845, 3 G. & D. 119, 12 L. J. Q. B. 74,

8 R. & Can. Cas. 668, 43 E. C. L. 1001. But
see In re Leeds Banking Co., L. E. 1 Ch. 150.

Necessity of pleading compliance with stat-

ute.— Where the governing statute author-

ized the directors to call in the capital stock

"by giving such notice as the by-laws shall

prescribe," this was held to supersede the

common-law method of making calls; so that

an action to recover a call could not be sus-

tained where the complaint did not state that

the call was made by giving such notice

thereof as the by-laws of the corporation pre-

scribed. A petition omitting this allegation

did not state a cause of action. Germania
Iron Min. Co. v. King, 94 Wis. 439, 69 N. W.
181, 36 L. R. A. 51.

Sufficiency of notice.— Notice describing

the assessment as having been " levied upon
the capital stock of the corporation " is suf-

ficient under the California statute, without
using the expression " upon the subscribed
stock." San Joaquin Land, etc., Co. v.

Beecher, 101 Cal. 70, 35 Pac. 349. A call on
the shareholders of a land improvement com-

[VI, N, 2, 6, (IV), (A)]
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(b) Notice Ordinarily Given hy Secretary. The secretary is ordinarily the

proper officer of the corporation to give notice of the assessment to the

shareholders."^

(c) When Verhal Notice Sufficient. "Where the charter of the corporation

does not require a written notice of calls for stock, a verbal notice by the secre-

tary, by order of the president, in pursuance of a resolution of the board of

directors, is sufficient.^

(d) Notice After Change of Corporate Name. A notice given after a change
of the corporate name, in the former name, is immaterial, since it could not lead

to a mistake.**

(v) Sebvice op Notice— (a) In General. Although the fact of the notice

may be a condition precedent to the right of action by the corporation for the

assessment, yet, in respect of the manner of giving it, the statute may be regarded

as directory, so that personal notice is in fact brought home to the subscriber for

the period required by the charter or statute.'' Thus, where the charter required

publication of the notice in certain newspapers, a personal service was held good.'*

So where a by-law required that the notice should be served by letter through the

mail, a written notice of the time and place of sale, signed by the treasurer, and
delivered to the owner of the shares or left at his dwelling-house and received

by him as soon as he was entitled to receive it by mail, was held sufficient.'''

(b) Notice hy Publication. "Where this mode of giving notice is prescribed

by the governing statute, by-law, or regulation, it is indispensable that it should

be followed," unless the sensible view is taken that personal notice will dis-

pense with a notice by publication. This mode of giving notice has been held

reasonable."

(c) Publication For What length of Time. Where the governing statute

required the notice to be published " at least sixty days," it was held a sufficient

compliance with it that the notice was published once for a period of sixty full

days before the day of payment.^
(d) Evidence of Notice Homing Been Served. A list of persons prepared by

a deceased clerk, whose business it was to send out the notices of assessment,

pany, stating that they may pay cash or 85. Mississippi, etc., E. Co. v. Gaster, 20

"by a promise to pay in the form of a land Ark. 455.

contract or contracts," without showing who 86. Mississippi, etc., E. Co. v. Gaster, 20

may exercise the option, or prescribing any Ark. 455.

condition to govern in settlement of the bal- 87. Lexington, etc., E. Co. v. Chandler, 13

ance due the corporation, is void for indefi- Mete. (Mass.) 311.

niteness. North Milwaukee Town Site Co. Circumstances under which personal notice

No. 2 V. Bishop, 103 Wis. 492, 79 N. W. 785, must be given, or may be dispensed with.

45 L. E. A. 174. Where the subscription is Grubbs v. Vicksburg, etc., E. Co., 50 Ala. 398.

by its terms payable in materials at a given See also Fisher *. Evansville, etc., E. Co., 7

place, but not at a fixed time, a resolution Ind. 407.

of the directors requiring payment of stock 88. Macon, etc., E. Co. v. Vason, 57 Ga.

subscriptions in instalments is manifestly 314; Louisville, etc.. Turnpike Eoad Co. v.

not a sufficient demand of this sort of a sub- Meriwether, 5 B. Mon. (Ky.) 13.

scription. Ohio, etc., E. Co. v. Cramer, 23 89. Louisville, etc.. Turnpike Eoad Co. v.

Ind. 490. Meriwether, 5 B. Mon. (Ky.) 13. Further as

Where the by-laws prescribe the manner in to notice by publication in a newspaper held

which notice of the call shall be given, the sufficient see Dinkgrave v. Vicksburg, etc., E.

giving of such notice is a sufficient demand Co., 10 La. Ann. 514. And as to such notice

to authorize the bringing of the action. held insufficient see Alabama, etc., E. Co. v.

Penobscot E. Co. v. Dummer, 40 Me. 172, 63 Eawley, 9 Fla. 508.

Am, Dec. 654. That the affidavit of the publisher's clerk

82. American Pastoral Co. v. Gurney, 61 is sufficient evidence of the publication of the

Fed. 41. notice see Andrews v. Ohio, etc., E. Co., 14

83. Smith v. Tallassee Branch Cent. Plank- Ind. 169.

Eoad Co., 30 Ala. 650. See also Crozer v. 90. Muskingum Valley Turnpike Co. v.

Leland, 4 Whart. (Pa.) 12. Ward, 13 Ohio 120, 42 Am. Dec. 191. State

84. Gray v. Monongahela Nav. Co., 2 Watts of pleadmg under which the court would look

& S. (Pa.) 156, 37 Am. Dec. 500. See also to tne time of filing the declaration or peti-

supra, I, C, 6, a. tion to ascertain whether the sixty days had

[VI, N, 2, e, (IV), (b)]
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whicli list was ticked or marked by him so as to show what notices were sent to

the persons on the Ust, has been held admissible to prove that a" notice was sent

to such persons."" Proof that such notice was duly mailed to the subscriber

makes out a prima facie case of notitication, under a statute whicli implies that

he shall have notice of the call.''

0. Forfeiture of Shares For Non-Payment of Assessments— 1. Power
TO Forfeit and How Exercised— a. Requisites of Valid Forfeiture— (i) Iw Gen-
eral. Four things are necessary to a valid forfeiture of shares : (1) An authority

to forfeit derived from statute or charter ; ^ (2) an express intention to forfeit ;
^

(3) tliis intention carried into effect with due formality ;
'^ and (4) for the benefit

of the corporation, and not merely to release the shareholder from his obligation of

Bubscription.'"

(ii) Power to Forfeit Must Be Conferred by Statute or Charter.
A corporation has no inherent power to forfeit or sell the shares of stock owned
by delinquent shareholders. It is not a common-law remedy, and can be exer-

cised only when it is expressly conferred by some statute, or by the articles of

incorporation." As stated by Sir Nathaniel Lindley, citing the marginal cases,

" Even a majority of shareholders cannot confer it unless empowered so to do by
the company's act, charter, deed of settlement, or regulations.'* But if there is

power to forfeit for non-payment of calls, that power may be extended to non-

payment of additional capital which may be authorized to be raised." "

(hi) Tsere Must Be Expressed and Bona Fide Intention to For-
feit. Moreover, it is necessary to a valid forfeiture that there should have been
an expressed and hona fide intention to forfeit the shares. As has been pointed

out by Sir Nathaniel Lindley :
" The power to forfeit is a trust, the execution of

which will be narrowly scanned by the court.^ It cannot, for ex3,mple, be exer-

cised surreptitiously, for the purpose of expelling a shareholder ;
' nor by conniv-

ance, for the purpose of assisting him in getting rid of shares and retiring from
the company, in fraud of the other shareholders. A court will not sanction or

recognize as valid a forfeiture made mala fide for any such purpose." ^

(iv) Power Can Be Exercised Only For Benefit of Corporation,
Not For Benefit of Shareholder. The power conferred by statute upon
the directors of a corporation to forfeit its shares for the non-payment of assess-

expired. Mississippi, etc., R. Co. V. Gaster, from non-stockholding corporations, as to

20 Ark. 455. which see Associations ; Clubs.
91. Eastern Union R. Co. v. Symonds, 5 Power to sell stock after failure to collect

Exch. 237, 19 L. J. Exch. 287. by suit.— That a corporation, although hav-

92. Braddoek v. Philadelphia, etc., R. Co., ing no statutory power to declare shares for-

45 N. J. L. 363. felted for non-payment of calls, may, after

93. See infra, VI, 0, 1, a, (ii). failing to collect the full amount by suit,

94. See infra, VI, 0, 1, a, (ill). collect the rest by a sale of the stock, was
95. See infra, VI, O, 1, a, (v). held in Chase v. East Tennessee, etc., R. Co.,

96. See infra, VI, O, 1, a, (IV). 5 Lea (Tenn.) 415.

97. Hill V. Nisbet, 100 Ind. 341 ; Westcott 98. In re National Patent Steam Fuel Co.,

V. Minnesota Min. Co., 23 Mich. 145 ; Budd 4 Drew. 535 [affirmed in 4 De G. & J. 46, 5

v. Multnomah St. R. Co., 15 Oreg. 413, 15 Jur. N. S. 420, 28 L. J. Ch. 637, 61 Eng. Ch.
Pac. 659, 3 Am. St. Rep. 169; Hart v. Clarke, 37].

6 De G. M. & G. 232, 3 Eq. Rep. 264, 24 L. J. 99. In re Cobre Copper Mine Co., L. R. 9

Ch. 137, 3 Wkly. Rep. 147, 55 Eng. Ch. 183 Eq. 107, 39 L. J. Ch. 231, 18 Wkly. Rep. 371.

[affirmed in 6 H. L. Cas. 633] ; Norman V. 1. Harris v. North Devon R. Co., 20 Beav.
Mitchell, 5 De G. M. & G. 648, 54 Eng. Ch. 384; Blisset v. Daniel, 1 Eq. Rep. 484, 10 Hare
511; In re National Patent Steam Fuel Co., 493, 18 Jur. 122, 1 Wkly. Rep. 529, 44 Eng.
4 Drew. 535 [affirmed in 4 De G. & J. 46, 5 Ch. 478; Stubbs v. Lister, 1 Y. & Coll. Ch. 81,
Jur. N. S. 420, 28 L. J. Ch. 637, 61 Eng. Ch. 20 Eng. Ch. 81. See also In re Agriculturists'
37]. Cattle Ins. Co., L. R. 1 Ch. 511, 12 Jur. N. S.
As to companies partly English and partly 611, 35 L. J. Ch. 750, 14 L. T. Rep. N. S. 841,

foreign see Sudlow v. Dutch Rhenish R. Co., 14 Wkly. Rep. 954; Sweny v. Smith, L. R. 7
21 Beav. 43. Eq. 324, 38 L. J. Ch. 446.
The right to forfeit the shares of members 2. See cases in the preceding note,

is analogous to the right to expel members 3. Lindley Comp. L. (5th ed.) 532.

[VI, 0. 1. a, (IV)]
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merits is intended to be exercised only when the circumstances of the shareholders

render it expedient in the interests of the company, and cannot be employed for

the benefit of the shareholders.* Accordingly, where the intention was not to

forfeit the shares, but merely to cancel them, the shareholder remained a con-

tributory.' It is upon this ground that the invalidity of collusive forfeitures rests,

a subject already considered.'

(v) Power Must JBe Vabried Into EffectmFormal Compliance With
Iaw— (a) In General. Moreover, in order to a valid forfeiture of shares, the

power to forfeit them must be carried into effect in substantial compliance with
the governing statute

;

'' and if the charter or by-laws of the particular company
make no provision, then the provisions of the general law apply.^ It can be
exercised only by directors who have been properly elected or appointed ;

' and
the proper number must concur in the resolution to forfeit.''"

(b) If Governing Statute Requires Power to Se Carried Out Through By-
Law, By-Law Must Be First Enacted. If the statute which confers the power
prescribes that it shall be exercised by a by-law, the company cannot exercise it

until it has made a by-law such as the statute authorizes, and then its compliance

with the by-law must affirmatively appear in order to show a valid exercise of

the power."
(c) Validity of By-Laws Forfeiting Sha/res. A corporation cannot enforce

a by-law which provides for a forfeiture of the shares of the shareholder for

non-payment of assessments, unless power to do so is conferred by the charter or

governing statute.^' Accordingly it has been held that a right of recovery by a

foreign corporation, of calls made upon stock which has been forfeited for non-

payment of such calls, being in conflict with the current of legislation in this

country, cannot depend on a by-law merely, but must exist in the act under which
the company is incorporated.^^

(vi) Assessment Must Be Legal. It is scarcely necessary to say that in

order to support a forfeiture of shares the assessment for the non-payment of

4. Common v. McArthur, 29 Can. Supreme
Ct. 239.

5. In re Esparto Trading Co., 12 Ch. D.

191, 48 L. J. Ch. 573, 28 Wkly. Rep. 146.

6. See supra, VI, L. 19.

7. Portland, etc., R. Co. v. Graham, 11

Mete. (Mass.) 1; Morris v. Metalline Land
Co., 164 Pa. St. 326, 30 Atl. 240, 27 L. R. A.

305; Germantown Pass. R. Co. v. Fitler, 60

Pa. St. 124, 100 Am. Dec. 546; Schwab v.

Frisco Min., etc., Co., 21 Utah 258, 60 Pac.

940; Raht v. Sevier Min., etc., Co., 18 Utah
290, 54 Pac. 889; In re East Kongsberg Co.,

L. R. 1 Eq. 309 ; Garden Gully United Quartz
Min. Co. V. McLister, 1 App. Cas. 39, 33

L. T. Rep. N. S. 408, 24 Wkly. Rep. 744.

See also Birmingham, etc., R. Co. v. Locke,

1 Q. B. 256, 2 R. & Can. Cas. 867, 41 E. C. L.

527; London, etc., R. Co. v. Fairclough, 10

L. J. C. P. 133, 2 M. & G. 674, 2 R. & Can.

Cas. 544, 3 Scott N. R. 68, 40 E. C. L. 800;
Edinburgh, etc., R. Co. v. Hebblewhite, 6

M. & W. 707. Compare In re Australian

Direct Steam Nav. Co., 3 Ch. D. 661 [affirmed

in 5 Ch. D. 70].

} A positive statutory provision on this sub-

ject will of course control any principle

adopted, as a more equitable rule. Mandel
V. Swan Land, etc., Co., 154 111. 177, 40 N. E.

462, 45 Am. St. Rep. 124, 27 L. R. A. 313.

8. Spurgeon v. Santa Ana Valley Irriga-

tion Co., 120 Cal. 71, 52 Pac. 140, 39 L. R. A.
701.

[VI, 0, 1. a. (iv)]

9. Garden Gully United Quartz Min. Co. r.

McLister, 1 App. Cas. 39, 33 L. T. Rep. N. S.

4U8, 24 Wkly. Rep. 744.

10. In re Alma Spinning Co., 16 Ch. D.
681, 50 L. J. Ch. 167, 43 L. T. Rep. N. S.

620, 29 Wkly. Rep. 133. But it seems that
such an informal forfeiture may be validated

by being treated as a good forfeitures both
by the company and the shareholder. In re

Tavistock Ironworks Co., L. R. 4 Eq. 233, 36
L. J. Ch. 616, 16 L. T. Rep. N. S. 824, 15

Wkly. Rep. 1007, where the resolution was
passed by two directors out of six.

11. Mitchell V. Vermont Copper Min. Co.,

40 N. y. Super. Ct. 406 ; Budd v. Multnomah
St. R. Co., 15 Greg. 413, 15 Pac. 659, 3 Am.
St. Rep. 169; Dearborn v. Washington Sav.
Bank, 18 Wash. 8, 50 Pac. 575 [distinguish-

ing Mt. Holly Paper Co.'s Appeal, 99 Pa. St.

513; Bohmer v. Richmond City Bank, 77 Va.
445 ; Petersburg Sav., etc., Co. v. Lumsden, 75
Va. 327].

A mere resolution of the board to forfeit

the shares of the particular member will not
be sufficient. The principle under considera-

tion requires a by-law operating generally

upon all the members and reasonable in its

character. Budd v. Multnomah St. R. Co.,

15 Greg. 413, 15 Pac. 659, 3 Am. St. Rep. 169.

12. See supra, VI, O, 1, a, (n).
13. Mandel v. Swan Land, etc., Co., 154

111. 177, 40 N. E. 462, 45 Am. St. Rep. 124,

27 L. R. A. 313.



CORPORATIONS [10 Cye.] 501

which the forfeiture is attempted must be legal." If not made by the proper

officers it will not support a forfeiture, as if the power to make it is lodged in

the directors by the charter, and they undertake to delegate it to a committee
consisting of the president and treasurer.'^ Nor will a forfeiture of shares be
valid which is based upon an assessment made upon subscriptions given ujDon a

condition precedent with which the corporation has failed to comply,"' or upon
an illegal consideration ; " but otherwise, in the absence of fraud, where it is

given on the promise of the performance of something in the nature of a con-

dition subsequent, such as the carrying out of a particular enterprise and the

enterprise is afterward abandoned.^^ In such a case it has been held that the dis-

senting shareholder may recover back his instalments, the theory being tliat the

delictum is not complete and that the law ought not to encourage men to perse-

vere in their efforts to violate it." If the assessment is otherwise valid, it is not

rendered invalid from the fact that the directors may have previously misappro-
priated the corporate fnnds.^

(vii) When Corporation Waives Right of Forfeiture or Becomes
Estopped From Insisting Upon It. One court has held that, where a corpora-

tion has power to sell the stock of a corporator for the payment of each call as it

is made, and to hold the shareholder responsible for the deficiency, if the corpo-

ration fails to sell the stock as each successive defalcation occurs, and waits until

all the calls are made, it thereby loses its remedy by sale.^' But another court

has with better sense held the contrary.^ The corporation may be estopped by
its conduct from forfeiting the shares of a member.^

(viii) Notice of Intention to Forfeit— (a) In General. The principle

that the rightof forfeiture must be pursued with great strictness includes the

proposition that the shareholder must have the prescribed notice of the intention

to forfeit his shares, in default of which the forfeiture will be void. It has even
been held in England that a shareholder whose shares have been regularly for-

Seasonableness of by-law.— A by-law em-
powering the board of directors to declare any
stock forfeited for failure of any shareholder
to pay an assessment within two months after

it is called for by the board, and to sell such
stock for account of the delinquent after

thirty days' notice, and first to apply the pro-

ceeds to the payment of any balance due on
the stock, without releasing the delinquent
from his original subscription, is authorized
by a statute empowering corporations to pro-

vide by their by-laws the " mode of selling

shares for non-payment of assessments," and
is reasonable. Elizabeth City Cotton Mills

V. Dunstan, 121 N. C. 12, 27 S. E. 1001, 61

Am. St. Eep. 654.

Insufficient grounds for relief from for-

feiture.— That a shareholder will not be re-

lieved against a forfeiture of his shares for

failing to pay dues thereon as required by
the by-laws, merely because a demand by him
for an examination of the books, accounts,

and securities of the corporation, made long
after his failure to pay dues, was denied see

Buker v. Leighton Lea Assoc, 18 N. Y. App.
Div. 548, 46 N. Y. Suppl. 35, two of the five

judges (FoUett and Green, JJ.) dissent-

ing.

14. Lewey's Island R. Co. v. Bolton, 48
Me. 451, 77 Am. Dec. 236.

15. York, etc., K. Co. v. Ritchie, 40 Me.
425. It has been held that a general resolu-

tion of a railroad company forfeiting stock
for non-payment of instalments must declare

to the shareholder that they claim to forfeit

his specific stock, otherwise it will not be
valid. Johnson v. Albany, etc., R. Co., 40
How. Pr. (N. Y.) 193.

16. Frankfort, etc.. Turnpike Co. v.

Churchill, 6 T. B. Mon. (Ky.) 427, 17 Am.
Dec. 159.

17. Knowlton v. Congress, etc.. Spring Co.,

14 Fed. Cas. No. 7,903, 14 Blatchf. 364.

18. Knowlton v. Congress, etc., Spring Co.,

14 Fed. Cas. No. 7,903, 14 Blatchf. 364.

19. Knowlton v. Congress, etc., Spring Co.,

14 Fed. Cas. No. 7,903, 14 Blatchf. 364 [deny-

ing on this point Knowlton v. Congress, etc..

Spring Co., 57 N. Y. 518].

20. Marshall v. Golden Fleece Gold, etc.,

Min. Co., lu Nev. 156.

21. Stokes V. Lebanon, etc.. Turnpike Co.,

6 Humphr. (Tenn.) 241.

22. Brockenbrough v. James River, etc..

Canal Co., 1 Patt. & H. (Va.) 94.

23. This will appear by a case where the
officer in charge of a bank— his grade does
not appear— informed a party applying to

the bank for information that he might safely

lend money to one of its shareholders, and
that the stock was free from encumbrance.
Acting upon the faith of this information,
the applicant advanced money, taking a
pledge of the shares for his security. It was
held that the bank was thereby estopped from
forfeiting the stocks for assessments due
thereon by the pledger. Moore v. Bank of

Commerce, 52 Mo. 377.
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felted, but without notice to him, is entitled to prove damages therefor, in com-
petition with other creditors of the company, where the company is wound up.^

(b) How Served in Case of Deceased Member. A company having notice of

the death of a member cannot bind his estate by maiHng to him at his registered

address a notice prehminary to forfeiting his shares for non-payment of calls due
at liis death, or a notice of an extraordinary general meeting to be held for the
purpose of altering the articles in such a manner as to impose a fresh liability on
his shares.^

b. Sale of Shares to Enforce Assessments— (i) What Notice of Sale Must
Be Oiyen. The manner of giving notice of the sale of shares for delinquent
assessments is generally prescribed by statute or by-law,^^ and this must be fol-

lowed;^ and where the statute or by-law is silent, the notice must obviously be
reasonable according to the circumstances of each particular case. Where the
charter or governing statute prescribes the time or duration of the notice and the
manner of giving it, these requirements must be strictly followed or the sale will

be void.^ Where the length of time of the notice is not prescribed by tlie gov-
erning statute or by an authoritative by-law, a notice must be given for a reason-

able time ; and it has been held that three days' notice is unreasonably short, and
therefore insufficient, if the proprietor resides at a distance.^ Moreover the notice

must be certain as to the place of sale ; and therefore a notice whicli merely
stated that a sale would be made by an auctioneer named, who was and had long
been an auctioneer at the place where the notice bore date, was insufficient,

because it did not express the place of sale.^ Reasonable certainty is also

required in describing the shares which are to be sold, but this rule is complied
with by a description which clearly identifies tliem.^'

(ii)' Place and Mode of Sale. In respect of the mode of sale the govern-

ing statute must be strictly pursued. When therefore the charter of a railroad

company authorized such a sale to take place at the post-office in a particular

town, and at public auction, it was held that it could take place in no other place

or manner.^ In like manner, where no such sale is allowed by the governing

24. In re New Chile Gold Min. Co., 45 29. Lexington, etc., E. Co. v. Staples, 5

Ch. D. 598, 60 L. J. Ch. 90, 63 L. T. Kep. N. S. Gray (Mass.) 520.

344, 2 Meg. 355, 39 Wkly. Eep. 59. 30. Lexington, etc., E. Co. v. Staples, 5

For cases illustrating the insufficiency of Gray (Mass.) 520.

notices in such cases see Watson v. Eales, 31. York, etc., E. Co. v. Pratt, 40 Me.
23 Beav. 294; Van Dieman's Land Co. v. 447.

Cockerell, 1 C. B. N. S. 732, 87 E. C. L. 732, For an instance of a defective compliance

3 Jur. N. S. 241, 26 L. J. C. P. 203, 5 Wkly. with the statute as to notice of sale see

Eep. 312 [affirming 18 C. B. 454, 86 E. C. L. Lewey's Island E. Co. v. Bolton, 48 Me. 451,

454] ; Johnson V. Lyttle's Iron Agency, 5 77 Am. Dec. 236. On the last point the court

Ch. D. 687, 46 L. J. Ch. 786, 36 L. T. Eep. cite Bearce v. Fossett, 34 Me. 575, where it

N. S. 528, 25 Wkly. Eep. 548; London, etc., was held that an officer's return that he

E. Co. V. Fairclough, 10 L. J. C. P. 133, 2 posted certain notices in a public place, with-

M. & G. 674, 2 E. & Can. Cas. 544, 3 Scott out saying in a public and conspicuous' place

N. E. 68, 40 E. C. L. 800; Edinburgh, etc., E. as required by the statute, was insufficient.

Co. V. Hebblewhite, 6 M. & W. 707. Compare That statutes requiring notice to be given,

Graham v. Van Dieman's Land Co., 1 H. & N. and the service of it to be proved in a par-

541, 2 Jur. N. S. 1191, 26 L. J. Exch. 73, 5 ticular mode, are to be strictly pursued is

Wkly. Eep. 149. held in Newby v. Perkins, 1 Dana (Ky.) 440,

25. Allen v. West Africa Gold Eeefs, [1899] 25 Am. Dec. 160.

2 Ch. 40, 68 L. J. Ch. 540, 80 L. T. Eep. N. S. Notice how served in case of deceased share-

750, 47 Wkly. Eep. 568. holder where governing statute or instru-

26. That the advertisement need not be ment does not provide for the mode of notice,

published in the same newspaper as the no- — In such a case the conclusion was that

tiee of the assessment under Cal. Civ. Code, a notice sent by mail to him at his registered

§ 337, see Stockton Combined Harvester, etc., address would bind his executors. New Zea-

Works V. Houser, 109 Cal. 1, 41 Pac. 809. land Gold Extraction Co. v. Peacock, [1894]

27. San Bernardino Invest. Co. v. Merrill, 1 Q. B. 622, 63 L. J. Q. B. 227, 70 L. T. Eep.
108 Cal. 490, 41 Pac. 487. N. S. 110, 9 Eeports 669.

28. Lewey's Island E. Co. v. Bolton. 48 Me. 32. Lewey's Island E. Co. v. Bolton, 48
451, 77 Am. Dec. 236. Me. 451, 77 Am. Dee. 236.
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statute except under regulations established in the form of by-laws, and no such

regulations hare been made, there can be no valid sale.''

e. Whether Forfeiture Carried Out Bars Further Right of Action on Part of

Corporation. One doctrine under this head is that the corporation may exercise

its option to forfeit the shares of the delinquent member, or to sue for the assess-

ment ; but it cannot do both ; if it forfeits the shares, it cannot maintain an action

for any balance remaining uncollected.'* The other doctrine is applicable in a

case where the governing statute or by-law does not provide for an ipsofacto for-

feiture by a mere declaration on the part of the directors, but provides for a sale

of the shares at publjic auction, after advertisement. Then, as in the case of a

sale of property under a mortgage, the shareholder remains liable for the unliqiii-

dated balance."^

2. Effect of Such Forfeitures — a. View That Remedy by Forfeiture Is

Cumulative Merely and Does Not Negative Right of Action For Assessments—
(i) In Obnehal. The courts which hold to the prevailing doctrine that a sub-

scription to the stock of a corporation implies an undertaking to pay for the

shares, although such an undertaking may not be expressed in the contract of

subscription,^^ take the correlative view that the remedy given to the corporation

by the charter,*' the governing statute,'' or authorized and valid by-laws " to

enforce compliance with the contract of subscription, by forfeiting the shares of

the delinquent, is cumulative merely, and does not negative the right of the

corporation to sue for the assessments.

(ii) CompanyMay Eitser BeclabeSsames Fobfeited ob Bbing A ction
TO Collect Assessment. The company may, in the case of the non-payment

33. Mitchell v. Vermont Copper Mln. Co.,

40 N. Y. Super. Ct. 406. See also supra, VI,
O, 1, a, (V), (B).

The provisions of Mass. Kev. Stat. c. 30,

§ 53, as to the mode in which shares of a
shareholder in a corporation may be sold for

the non-payment of assessments, do not apply
to the case of new shares offered to existing

shareholders and sold because not taken by
such shareholders. Sewall v. Eastern K. Co.,

9 Cush. (Mass.) 5.

34. Mandel v. Swan Land, etc., Co., 154
111. 177, 40 N. E. 462, 45 Am. St. Eep. 124,

27 L. E. A. 313 [reversing 51 111. App. 204].

35. Thomson's Succession, 46 La. Ann.
1074, 15 So. 379. Compare Minnehaha Driv-
ing Park Assoc, v. Legg, 50 Minn. 333, 52
N. W. 898.

Interest and expenses.— it has been held
that a statute authorizing a recovery after

forfeiture of corporate stock, of all calls

owing upon it at the time of the forfeiture,

does not authorize a recovery of interest and
expenses thereafter accruing. Mandel v. Swan
Land, etc., Co., 154 111. 177, 40 N. E. 462, 45
Am. St. Eep. 313, 27 L. R. A. 313.

36. See supra, VI, H, 3, a.

37. Alabama.— Selma, etc., E. Co. v. Tif^-

ton, 5 Ala. 787, 39 Am. Dec. 344; Beene v.

Cahawba, etc., E. Co., 3 Ala. 660.

Florida.—Barbee v. Jacksonville, etc.. Plank
Eoad Co., 6 Fla. 262.

Georgia.— Hightower v. Thornton, 8 Ga.

486, 52 Am. Dec. 412.

Illinois.— Eaymond v. Caton, 24 111. 123.

Kentucky.— Instone v. Frankfort Bridge
Co., 2 Bibb 576, 5 Am. Dee. 638.

i.— Kennebec, etc., E. Co. v. Jarvis,

34 Me. 360; South Bay Meadow Dam Co. v.

Gray, 30 Me. 547.

Massachusetts.— Boston, etc., E. Co. v.

Wellington, 113 Mass. 79; Worcester Turn-
pike Corp. V. Willard, 5 Mass. 80, 4 Am. Dee.

39.

Mississippi.— Freeman v. Winchester, 10

Sm. & M. 577; Commercial Bank v. State, 6

Sm. & M. 599.

New York.— Buffalo, etc., E. Co. v. Dud-
ley, 14 N. Y. 336; Ogdensburgh, etc., R. Co.

V. Frost, 21 Barb. 541; Troy, etc., E. Co. v.

Tibbits, 18 Barb. 297; Mann v. Currie, 2 Barb.

294; GiDshen, etc., Turnpike Eoad v. Hurtin,

9 Johns. 217, 6 Am. Dec. 273.

South Carolina.— Greenville, etc., R. Co. v.

Cathcart, 4 Rich. 89.

Tennessee.— Stokes v. Lebanon, etc., Turn-
piKe Co., 6 Humphr. 241.

England.— Great Northern E. Co. v. Ken-
nedy, 7 D. & L. 197, 4 Exch. 417, 13 Jur.

1008, 19 L. J. Exch. 11, 6 E. & Can. Cas. 5;

Inglis V. Great Northern E. Co., 16 Jur. 895,

1 Macq. 112. In Giles v. Hutt, 3 Exch. 18, IS
L. J. Exch. 53, 5 E. & Can. Cas. 505 ; London,
etc., R. Co. V. Fairclough, 10 L. J. C. P. 133,

2 M. & G. 674, 2 R. & Can. Cas. 544, 3 Scott

N. E. 68, 40 E. C. L. 800; Edinburgh, etc.,

E. Co. V. Hebblewhite, 6 M. & W. 707, there

was only an option to sue or forfeit.

Compare Mann v. Cooke, 20 Conn. 178.

38. San Bernardino Invest. Co. v. Merrill,

108 Cal. 490, 41 Pac. 487.

39. San Joaquin Land, etc., Co. v. Beecher,
101 Cal. 70, 35 Pac. 349; San Gabriel Val-
ley Land, etc., Co. v. Dennis, (Cal. 1893) 34
Pac. 441 ; Denver Chamber of Commerce, etc.

V. Green, 8 Colo. App. 420, 47 Pac. 140; At-
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of the assessments, either bring an action against the shareholder to recover them
or declare the shares forfeited ;*" and where the cliarter provides that the shares

shall be liable to forfeiture, and that the company may declare the same forfeited

and vested in the company, the option to forfeit is with the company and not
with the shareholder.*' From the same principle another conclusion follows,

namely, that an unsuccessful attempt on the part of the corporation to sell the
shares does not deprive it of its remedy ag,. inst the delinquent shareholder by
action \^ and of course a mere unexecuted threat so to do will not have such an
effect.^ Moreover, as the corporation has its election whether or not it will resort

to the remedy by forfeiture, its failure to do so will be no ground of forfeiting

its charter.** The general rule therefore is that the corporation may waive the

remedy by forfeiture and sale of the shares and proceed against the shareholder

by action;*^ and a resolution of the directors instructing the president and
secretary to commence such an action is sufficient evidence of such a waiver.*^

(ill) Rule Applicable Wheme Tsmme Is Express Psomise to Pay For
SsARES. And where there is in the contract of subscription an express promise
to pay for the shares, all the courts, including those which hold that such an
express promise is necessary to give a right of action for assessments,*'^ agree that

the corporation may maintain tliereon an action for assessments, notwithstanding
the charter or governing statute gives it a remedy by forfeiture.** It has even
been held that such an express promise to pay may be enforced by an action,

although the charter provides no other remedy than a sale of the shares.*^

b. Statutes Under Whieh Remedy by Forfeiture Is Exclusive. Statutes and
schemes of incorporation exist under which the remedy by forfeiture is held to

be exclusive.^ This as already seen is the New England doctrine where the con-

tract of subscription does not embody an express promise to pay for the shares.^'

e. Effect of Forfeiture Upon Action For Prior Assessment. It has been held

that where an action has been commenced to recover certain instalments of a sub-

lantie Dynamite Co. v. Andrews, 97 Mich.
466, 56 N. W. 858; Puget Sound, etc., E. Co.

V. Ouellette, 7 Wasli. 265, 34 Pac. 929.

40. Troy Turnpike, etc., Co. v. McChesney,
21 Wend. (N. Y.) 296; Herkimer Mfg., etc.,

Co. i\ Small, 21 Wend. (N. Y.) 273.

41. North Eastern E. Co. v. Rodrigues,

10 Rich. (S. C.) 278.

42. Instone v. Frankfort Bridge Co., 2
Bibb (Ky.) 576, 5 Am. Dec. 638.

43. Macon, etc., R. Co. v. Vason, 57 Ga.
314.

44. Commercial Bank v. State, 6 Sm. & M.
(Miss.) 599.

45. San Joaquin Land, etc., Co. v. Beeoher,

101 Cal. 70, 35 Pac. 349.

46. San Gabriel Valley Land, etc., Co. v.

Dennis, (Cal. 1893) 34 Pac. 441.

47. See supra, VI, H, 4, b, (i).

48. Taunton, etc.. Turnpike Corp. v. Whit-
ing, 10 Mass. 327, 6 Am. Dec. 124; Worcester
Turnpike Corp. f. Willard, 5 Mass. 80, 4
Am. Dec. 39; White Mountains R. Co. v.

Eastman, 34 N. H. 124; New Hampshire Cent.

R. Co. V. Johnson, 30 N. H. 390, 64 Am. Dec.

300; Troy, etc., R. Co. v. Kerr, 17 Barb.
(N. Y.) 581; Dutchess Cotton Manufactory
Co. V. Davis, 14 Johns. (N. Y.) 238, 7 Am.
Dec. 459; Goshen, etc.. Turnpike Road v.

Hurtin, 9 Johns. (N. Y.) 217, 6 Am. Dec.
273.

49. Connecticut, etc., Co. V. Bailey, 24 Vt.
465, 58 Am. Dec. 581.

[VI, 0. 2, a. (ll)]

50. As in the case of a mining company
in California. In re South Mountain CousoL
Min. Co., 5 Fed. 403, 7 Sawy. 30. That an
action of assumpsit cannot be maintained to

collect assessments upon full-paid stock where
another mode of collection is prescribed by
the by-laws see Belmont Park Assoc, v. Tol-

ler, 6 Pa. Co. Ct. 266.

51. California.— West v. Belding, (1889)
21 Pac. 1136; West v. Crawford, 80 Cal. 19,

21 Pac. 1123.

Colorado.— Arkansas River Land, etc., Co.
V. Farmers' L. & T. Co., 13 Colo. 587, 22 Pac.
954.

Delaware.— Odd Fellows Hall Co. v. Gla-
zier, 5 Harr. 172.

Maine.— Belfast, etc., R. Co. v. Moore, 60
Me. 561; Kennebec, etc., R. Co. v. Kendall,
31 Me. 470.

Massachusetts.— Katama Land Co. v. Jer-

negan, 126 Mass. 155; Mechanics' Foundry,
etc., Co. V. Hall, 121 Mass. 272; Oiester
Glass Co. V. Dewey, 16 Mass. 94, 8 Am. Dec.
128; Franklin Glass Co. v. White, 14 Mass.
286; New Bedford, etc.. Turnpike Co. v.

Adams, 8 Mass. 138, 5 Am. Dec. 81; Andover,
etc.. Turnpike Corp. v. Gould, 6 Mass. 40, 4
Am. Dec. 80; Worcester Turnpike Corp. v.

Willard, 5 Mass. 80, 4 Am. Dec. 39.

New BampsMre.— New Hampshire Cent.,
etc., R. Co. V. Johnson, 30 N. H. 390, 64 Am.
Dec. 300; Franklin Glass Co. v. Alexander, 2
N. H. 380, 9 Am. Dec. 92 (per Woodbury, J. )

.
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scription which have been duly called for, and then a further call is made, and
the shares are forfeited for non-payment thereof, the subscriber may plead such
forfeiture in bar of the further maintenance of the suit.^**

d. Corporation May Recover Any Balance Due After Forfeiture and Sale
— (i) In Genebal. By analogy to the law applicable in the case of mort-

gages, it is frequently held that the shareholder is liable to the corporation for

any balance due after selling his shares to enforce his liability for assessments
thereon and applying the proceeds in satisfaction of the indebtedness and costs.^^

But those courts which take the view that an express promise in the subscription

paper to pay for the shares is necessary to support an action for assessments, and
tliat the only remedy, in the absence of such a promise, is to forfeit the shares,

are driven by the mere logic of their position to hold that after forfeiting and
reselling the shares there can be no action for any unsatisfied balance ; since the
subscriber has made no promise which in the view of those courts will support
an action.^*

(ii) Statutobt Rigbt of Action For Such Residue. Under the view
that an express promise to pay is necessary to support a right of action for assess-

ments, where the legislature interposes and gives a right of action for any unpaid
residue, then the courts hold that the statute must be strictly complied with.''

When therefore the governing statute prescribes the terms on which shares in the
stock of a railroad company may be sold for the payment of assessments, and the
shareholder be held to pay the balance if the shares are not sold for a sum suffi-

cient to pay the assessment, those terms are in this view conditions precedent, and
unless they are strictly complied with the sale is illegal and the shareholder is not
chargeable.'" Moreover, in order to support such an action, it must affirmatively

appear that the sale was made for a legal assessment and did not include any
illegal one."

e. Where Sale Brings More Than Due, Shareholder Entitled to Residue. If

the sale of the shares brings more than the amount due the corporation it must
turn over the excess to the shareholder.'^

f. Status of Shares After Forfeiture— (i) In General. Shares which have
been bought in by the corporation because there is no outside bidder rest, accord-

Vermont.— Connecticut, etc., E. Co. v.

Bailey, 24 Vt. 465, 58 Am. Dec. 181; Essex
Bridge Co. v. Tuttle, 2 Vt. 393.

52. Small v. Herkimer Mfg., etc., Co., 2

N. Y. 330 \overr'uM,ng Troy Turnpike, etc.,

Co. V. MeChesney, 21 Wend. (N. Y.) 296;
Herkimer Mfg., etc., Co. v. Small, 21 Wend.
(N. Y.) 273].
53. Merrimac Min. Co. v. Bagley, 14 Mich.

501; Herkimer Mfg., etc., Co. v. Small, 21

Wend. (N. Y. ) 273; Brockenbrough v. James
Eiver, etc., Canal Co., 1 Patt. & H. (Va.) 94.

Compare New Hampshire Cent. R. Co. v.

Johnson, 30 N. H. 390, 64 Am. Dec. 300, hold-

ing that resort must first be had to a sale

of the shares before an action at law can be

maintained. See also Piscataqua Ferry Co.

V. Jones, 39 N. H. 491, holding that where
the contract of subscription embodies an ex-

press promise to pay for the shares the sub-

scriber will be liable in assumpsit for assess-

ments under a by-law before resort is had to

. a sale of his shares.
' 54. Mechanics' Foundry, etc., Co. v. Hall,

121 Mass. 272; Andover, etc.. Turnpike Co. v.

Gould, 6 li([ass. 40, 4 Am. Dec. 80.

55. Lewey's Island E. Co. v. Bolton, 48 Me.
451, 77 Am. Dec. 236; Lexington, etc., E. Co.

v. Staples, 5 Gray (Mass.) 520; Portland,
etc., E. Co. V. Graham, 11 Mete. (Mass.)
1.

56. Portland, etc., E. Co. v. Graham, 11

Mete. (Mass.) 1.

57. Lewey's Island E. Co. v. Bolton, 48 Me.
451, 77 Am. Dec. 236; Stoneham Branch E.
Co. V. Gould, 2 Gray (Mass.) 277.

For an illustration in case of a double as-
sessment see Lewey's Island R. Co. v. Bolton,
48 Me. 451, 77 Am. Dec. 236.

For a statute providing for a sale of shares
by auction in case of a non-payment of as-

sessments and that the shareholder shall be
personally liable for the deficiency see Mass.
Eev. Stat. (1836), c. 39, § 53; Mass. Gen.
Stat. 1860, c. 63, § 9. See Troy, etc., E. Co.

V. Newton, 1 Gray (Mass.) 544; Lexington,
etc., R. Co. V. Chandler, 13 Mete. (Mass.)
311.

58. Mitchell v. Vermont Copper Min. Co.,

47 How. Pr. (N. Y.) 218; Herkimer Mfg.,
etc., Co. V. Small, 21 Wend. (N. Y.) 273.
Compare State University v. Winston, 5 Stew.
& P. (Ala.) 17. That this view has been
overruled in New York see Small v. Herki-
mer Mfg., etc., Co., 2 N. Y. 330 [reversing
21 Wend. (N. Y.) 273].
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ing to one decision, in such a nondescript state that they cannot be sold on an
execution issued against the corporation in satisfaction of its debts.^'

(ii) Reissuing Such Ssases. In England, where a limited company has
power to forfeit shares for non-payment of calls, and sell, reallot, and dispose of

them in such a manner as the directors think lit, it can, in reallotting forfeited

shares partly paid up, give credit for the money already received in respect of

the shares. Such a transaction is not an issue of shares, and is not contrary to

the principles that the company under the Companies Acts cannot issue shares at

a discount.®*

g. What Forfeiture Releases Shareholder's Liability— (i) In Gekeral.
Where there is a strict forfeiture, by a resolution of the directors, as explained in

a preceding section, by which the corporation seizes the shares to its own use,

this severs the connection of the shareholder with the corporation, and he there-

upon ceases to be a shareholder, or to be further liable for his unpaid subscrip-

tions." And where the forfeiture has taken the form of a sale of the shares by
the corporation upon notice, it may be safely assumed that the purchaser takes

them subject to future assessments ; and the connection of the original share-

holder with the corporation ceases, except that as already stated he may remain
liable for any unsatisfied balance due in respect of the assessment already made
for which the shares were forfeited and sold. Assuming the forfeiture to be
valid in the sense of not being collusive or ultra vires he thereby ceases to be a

shareholder for all future purposes.*^ But if the forfeiture is invalid in respect

of something which the parties cannot waive and which cannot be cured by their

acquiescence, he remains liable to the company's creditors in the event of its

insolvency.^^ On the other hand, where there has been a mere irregularity in

making a Jona^c^e forfeiture within the company's powers, as by failing to give

him the prescribed notice, or to pass a formal resolution of forfeiture, but only

an entry to that effect on the corporate books has been made by the secretary, yet

if both the company and the shareholder treat the forfeiture as valid, it will be
held such as against the company's creditors.^

(ii) Yalid Fomfmiture Releases Liability of Ssareholdeb to Credit-
ors. A valid forfeiture releases his liability to creditors of the corporation,

unless as to so much of the calls already made as was not satisfied by the sale of

the shares, where the forfeiture takes that form. A creditor of the corporation

cannot thereafter charge him with the amount which remains unpaid, under his

59. Robinson v. Spaulding Gold, etc., Min. L. J. Ch. 573, 28 Wkly. Rep. 146. See also

Co., 72 Cal. 32, 13 Pac. 65. infra, VI, 0, 2, g, (m), (A).

60. Morrison v. Trustees, etc., Ins. Corp., 64. In re North Hollenbeagle Min. Co.,

68 L. J. Ch. 11, 79 L. T. Rep. N. S. 605, 5 L. R. 2 Ch. 321, 36 L. J. Ch. 317, 15 L. T.

Manson 356. Rep. N. S. 546, 15 Wkly. Rep. 294.

61. Macauly i;. Robinson, IS La. Ann. 619; For further illustrations of this principle

Mills r. Stewart, 41 N. Y. 384. see /» re Financial Corp., L. R. 2 Ch. 714
62. In, re Asiatic Banking Corp., L. R. (shares forfeited illegally subdivided) ; In re

9 Eq. 236, 39 L. J. Ch. 59, 21 L. T. Rep. N. S. Tavistock Ironworks Co., L. R. 4 Eq. 233, 36

350, 18 Wkly. Rep. 245; In re Gobre Copper L. J. Ch. 616, 16 L. T. Rep. N. S. 824, 15

Min. Co., L. R. 9 Eq. 107, 39 L. J. Ch. 231, Wkly. Rep. 1007 (forfeiture by a minority of

18 Wkly. Rep. 371; In re China Steamship the directors); Matter of Joint-Stock Co.'s

Co., L. R. 6 Eq. 232, 37 L. J. Ch. 901, 16 Winding-up Acts, 4 De G. & J. 437, 5 Jur.

Wkly. Rep. 995; Strick v. Swansea Tinplate N. S. 853, 28 L. J. Ch. 721, 3 L. T. Rep. N. S.

Co., 36 Ch. D. 558 ; In re Kollmann's R. Loco- 294, 7 Wkly. Rep: 645, 61 Eng. Ch. 344 [re-

motive, etc., Co., 2 Hall & T. 388, 14 Jur. 655, versing on this point 5 Jur. N. S. 617] ; Mat-
19 L. J. Ch. 332, 2 Macn. & G. 197, 48 Eng. ter of Joint-Stock Co.'s Winding-up Acts, 1

Cn. 152 [affirming 3 De G. & Sm. 175] ; Em p. De G. J. & S. 495, 66 Eng. Ch. 384; Matter of

Bally, 15 Jur. 29. Joint-Stock Co.'s Winding-up Acts, 1 De G.

63. Garden Gully United Quartz Min. Co. J. & S. 488, 32 L. J. Ch. 326, 8 L. T. Rep.

V. McLister, 1 App. Cas. 39, 33 L. T. Rep. N. S. 98, 1 New Rep. 407, 66 Eng. Ch. 379

N. S. 408, 24 Wkly. Rep. 744; In re Alm^ (when forfeiture presumed) ; Re State F. Ins.

Spinning Co., 16 Ch. D. 681, 50 L. J. Ch. 167, Co., 32 L. J. Ch. 135, 7 L. T. Rep. N. S.

43 L. T. Rep. N. S. 620, 29 Wkly. Rep. 133; 618, 11 Wkly. Rep. 226. Compare In re Aus-

In re Esparto Trading Co., 12 Ch. D. 191, 48 tralian Direct Steam Nav., 3 Ch. D. 661

[VI, 0. 2, f, (I)]
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general engagement as a subscriber.^^ This doctrine, a little more amplified, is

that the individual liability of a shareholder for a corporate debt is subordinate

to the power of the directors to compromise the debt or to forfeit the shares of

the shareliolder for non-payment of his dues to the corporation ; and that if the

•directors have in good faith, and within such power as the law regulating the

corporation gives them, declared all the stock of a member forfeited for non-

payment of dues, he cannot be held liable as a shareholder for corporate debts."^

The mere existence in the corporation of a right to forfeit the shares of a mem-
ber for his non-payment of assessments lawfully laid against them is not a valid

defense on the part of the shareholder against creditors of the corporation,^'

the power thus given to forfeit shares being merely a cumulative remedy.*
Moreover we shall see that in such cases the corporation has an election between
two remedies : It may either declare a forfeiture, or it may bring an action at law
for the amount due. If it declares a forfeiture under conditions which render
the forfeiture valid, the relation between the shareholder and the corporation is

thereby terminated and his contract of subscription canceled ; and neither the

corporation *' nor its creditors ™ can proceed against him for the remaining instal-

ments due under such contract.

(ni) Ultra Yirms Fompbitures Do Not Release Sbareboldei^s Lia-
bility TO Creditors— (a) In General. If the charter or governing statute of

iafflrmed in 5 Ch. D. 70]. See infra, VI, O^
2, g, (m), (B).

65. Allen v. Montgomery E. Co., 11 Ala.

437 ; Macauly v. Eobinson, 18 La. Ann. 619.

66. Mills V. Stewart, 62 Barb. (N. Y.) 444.

67. Hightower v. Thornton, 8 Ga. 486, 52
Am. Dee. 412; Mann v. Currie, 2 Barb.
(N. Y.) 294; Sagory v. Dubois, 3 Sandf. Ch.
(N. Y.) 466.

68. Alabama.— Selma, etc., E. Co. v. Tip-

i;on, 5 Ala. 787, 39 Am. Dec. 344; Beenc v.

Cahawba, etc., E. Co., 3 Ala. 660.

Connecticut.— Hartford, etc., E. Co. v.

Kennedy, 12 Conn. 499.

Georgia.— Hightower v. Thornton, 8 Ga.
486, 52 Am. Dec. 412.

Kentucky.— Gratz v. Eedd, 4 B. Mon. 178;
Instone v. Frankfort Bridge Co., 2 Bibb 576,

5 Am. Dec. 638.

New York.— Troy, etc., E. Co. v. Kerr, 17

Barb. 581; Mann v. Currie, 2 Barb. 294; Mc-
Donough V. Phelps, 15 How. Pr. 372; Troy
Turnpike, etc., Co. v. McChesney, 21 Wend.
296; Herkimer Mfg., etc., Co. v. Small, 21
Wend. 2''3; Dutchess Cotton Manufactory v.

Davis, 14 Johns. 238, 7 Am. Dec. 459; High-
land Turnpike Co. v. McKean, 11 Johns. 98;
Goshen, etc.. Turnpike Road f. Hurtin, 9

Johns. 217, 6 Am. Dec. 273.

North I u/rolina.— Tar Eiver Nav. Co. v.

Neal, 10 N. C. 520.

See also supra, VI, O, 2, a, (l)

.

69. Mechanics' Foundry, etc., Co. v. Hall,

121 Mass. 272; Cutler v. Middlesex Factory
Co., 14 Pick. (Mass.) 483; Eipley D. Sampson,
10 Pick. (Mass.) 371; Chester Glass Co. v.

Dewey, 16 Mass. 94, 8 Am. Dec. 128; Frank-
lin Glass Co. V. White, 14 Mass. 286; An-
dover, etc.. Turnpike Corp. v. Gould, 6 Mass.
40, 4 Am. Dec. 80; Small v. Herkimer Mfg.,
etc., Co., 2 N. Y. 330 [overruling 2 Hill

(N. Y.) 127, 21 Wend. (N. Y.) 273] ; Ashton
V. Burbank. 2 Fed. Cas. No. 582, 2 Dill. 435

;

In re Financial Corp., L. E. 2 Ch. 714; In re

North Hallenbeagle Min. Co., L. E. 2 Ch. 321,

36 L. J. Ch. 317, 15 L. T. Eep. N. S. 546, 15

Wkly. Eep. 294.

70. Allen v. Montgomery E. Co., 11 Ala.

437; Macauly v. Eobinson, 18 La. Ann. 619;
Mills V. Stewart, 41 N. Y. 384, Hunt, C. J.,

and Woodruff, J., dissenting {afflrming 62
Barb. (N. Y.) 444].

Further explanations of the principle.

—

The rule that a forfeiture of shares termi-

nates a shareholder's liability to creditors has
been carried so far in New York as to hold
that after forfeiture a shareholder is not lia-

ble for debts contracted while he was a share-

holder. Mills V. Stewart, 41 N. Y. 384.

Under the English Joint-Stock Companies
Act a similar rule obtains. After the shares
of a member have been forfeited by the di-

rectors, in pursuance of the terms of the
deed of settlement, he cannot, in the event of

the insolvency of the company, be put upon
the list of eontributories [In re Natal Invest.

Co., L. E. 5 Ch. 22, 21 L. T. Eep. N. S. 445,
18 Wkly. Eep. 30; In re Cobre Copper Mine
Co., L. E. 9 Eq. 107, 39 L. J. Ch. 231, 18
Wkly. Eep. 371 ; In re China Steamship Co.,

L. E. 6 Eq. 232, 37 L. J. Ch. 901, 16 Wkly.
Eep. 995; Matter of Joint-Stock Co'.'s Wind-
ing-up Acts, 4 De 6. & J. 437, 5 Jur. N. S.

853, 28 L. J. Ch. 721, 3 L. T. Eep. N. S.

645, 7 Wkly. Eep. 344, 61 Eng. Ch. 344;
In re Kollmann's E. Locomotive, etc., Co., 2
Hall & T. 388, 14 Jur. 655, 19 L. J. Ch. 332,
2 Macn. & G. 197, 48 Eng. Ch. 152), unless
insolvency supervenes within one year after
forfeiture, in which case, by the terms of the
Companies Act of 18^2 (25 & 26 Vict. c. 89,

§ 38), he will be liable to contribute as a
past member {In re Blakely Ordnance Co.,
L. E. 5 Ch. 63, 39 L. J. Ch. 124, 21 L. T.
Eep. N. S. 572, 18 Wkly. Eep. 103; In re
Accidental, etc., Ins. Corp., L. E. 4 Ch. 266
38 L. J. Ch. 201, 19 L. T. Eep. N. S. 624, 17
Wkly. Eep. 216).

[VI. 0, 2. g. (III). (A)]
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a corporation, or, in England, the deed of settlement of a joint-stock company,,

does not authorize the board of directors to forfeit the shares of a member for a.

given cause or in a given manner, then a forfeiture for such cause or in such

manner will be set aside as ultra vires, and the shareholder will be put upon the

list of contributories." On this subject the established doctrine in England is

said to be that where a joint-stock company is trading under a deed shares can

be forfeited or transferred only in the mode pointed out in the deed.''^ The
English courts place this rule on the ground that such a forfeiture is a fraud upon
the other members ;

"'^ the American courts place it upon the higher ground that

it is a fraud upon creditors.''* It is to be noted, however, that the essential differ-

ence between an English trading company, except where the liability is limited

by statute, and an American corporation, is that the English company is merely
a numerous partnership, the members being liable without limit for the debts of

the concern ; whereas in an American corporation the members are liable only to

the extent of the amount of their subscriptions, unless made further liable by
statute.

(b) Effect of Acquiescence and Laches. Where as in England the sharehold-

ers are liable without limit for the debts of the company., and where consequently

a forfeiture of the shares of a member which if illegal releases him from his lia-

bility and imposes an additional liability upon the others, it follows that if with a
knowledge that such a forfeiture has been allowed they stand by for a consider-

able lapse of time and take no steps to undo it, they will be excluded from relief

in equity on the ground of laches.'' The principle of course operates against the

shareholder whose shares have been illegally forfeited, so as to bar him from
relief against the forfeiture.'' So the forfeiture of shares of stock for non-pay-

ment of assessments thereon, although irregular or defective in form, is not void

but voidable only ; and the shareholder and the company, by subsequent knowl-
edge and acquiescence therein, are estopped to deny its validity, as against a pur-

chaser at the forfeiture sale."

h. Collusive Forfeitures. Restating a doctrine already considered,'' it is to be
kept iu mind that the power to forfeit can only be exercised for the benefit of the

company, and never for the benefit of the shareholder. If therefore a share-

holder procures his shares to be forfeited by the directors for the purpose of

unloading the burden and escaping the liability which attends them, this will not

discharge his liability to creditors in respect of them in case the company becomes
insolvent, but under English law he remains a contributory." On the other hand,

71. In re Agriculturist Cattle Ins. Co., 75. Houldsworth v. Evans, L. R. 3 H. L.

L. R. 5 Ch. 79; Spackman r. Evans, L. R. 263, 37 L. J. Ch. 800, 19 L. T. Rep. N. S.

3 H. L. 171, 37 L. J. Ch. 752, 19 L. T. Rep. 211; Spackman ». Evans, L. R. 3 H. L. 171,

N. S. 151; Matter of St. Marylebone Joint- 37 L. J. Ch. 752, 19 L. T. Rep. N. S. 151;

Stock Banking Co., 3 De G. & Sm. 198, 14 Evans v. Smallcombe, L. R. 3 H. L. 249, 19

Jur. 610, 19 L. J. Ch. 389. L. T. Rep. N. S. 207.

72. In re Kollmann's R. Locomotive, etc., 76. Rule f . Jewell, 18 Ch. D. 660, 29 Wkly.
Co., 2 Hall & T. 388, 14 Jur. 655, 19 L. J. Rep. 755; Clegg v. Edmoudson, 8 De G. M.
Ch. 332, 2 Maen. & G. 197, 48 Eng. Ch. 152 & G. 787, 3 Jur. N. S. 299, 26 L. J. Ch. 673,

\affirm\ng 3 De G. & Sm. 175], per Mr. Baron 57 Eng. Ch. 608. In Hart v. Clarke, 6 De G.
Rolfe, Lord Commissioner. But this doctrine M. & G. 232 [affirmed in 6 H. L. Cas. 633]

,

does not apply to a case where a party hold- and Clements v. Hall, 2 De G. & J. 173, 4
ing what are inaccurately called shares has Jur. N. S. 494, 27 L. J. Ch. 349, 6 Wkly.
never executed the deed so as to be strictly a Rep. 358, 59 Eng. Ch. 138, laches were held

shareholder. Beresford's Case, 3 De G. & no bar.

Sm. 175. 77. Raht v. Sevier Min., etc., Co., 18 Utah
73. For the English doctrine as to ultra 290, 54 Pac. 889.

vires forfeitures restated see 2 Thompson 78. See swpra, VI, 0, 1, a, (rv).

Corp. § 1799 and notes. 79. In re Agriculturists' Cattle Ins. Co.,

74. Distinction between the American and L. R. 1 Ch. 511, 12 Jur. N. S. 611, 35 L. J.

English cases on the subject of ultra vires Ch. 750, 14 L. T. Rep. N. S. 841, 14 Wkly.
forfeitures see 2 Thompson Corp. § 1800 and Rep. 954; Re Agriculturists' Cattle Ins. Co.,

notes. L. R. 1 Ch. 161, 12 Jur. N. S. 79, 35 L. J.

[VI, 0. 2, g, (ill). (A)]



CORPORATIONS [10 Cyc.j 509

as Sir Nathaniel Lindley points out,®' an ultra vires surrender of shares cannot
be made valid by referring it to the power of forfeiture.*' But this principle does

not of course extend to the release of one who never was bound as a shareholder.*'

i. Presumption That Shares Were Regularly Forfeited. Of course as under
many charters and by-laws tlie shares of corporations may be forfeited for the

non-payment of dues to the corporation, if it appear that the stock of a particular

shareholder was forfeited, the presumption is that it is regularly and lawfully

forfeited ; and no decree can be rendered against him, the effect of which is to

charge him with liability as holder of such shares, unless it is first ascertained by
a judicial investigation whether the shares were properly forfeited or not.**

3. When Equity Will Relieve Against Such Forfeitures. The forfeiture of the

shares of a member for non-payment of assessments lawfully made thereon, where
the right of forfeiture exists, either under the charter or governing statute, or

under a valid contract between the corporation and the shareholder, does not fall

within the category of forfeitures against which equity will relieve, in the absence
of fraud, accident, or mistake.*^ But where the articles of association provided no
mode in which a forfeiture of the shares of a member should be established, and
where the mode pursued was a mere declaration by the trustees that the stock

stood forfeited, and where there were other equitable circumstances in favor of

the shareholder and he came in and tendered the whole amount due, principal

and interest, it was held that he should be allowed to redeem.*^ And in general

it may be said that while equity will not relieve a holder whose shares have been
duly forfeited,*^ yet it will not interfere to prevent a forfeiture pending the

settlement of a dispute between the company and the shareholder as to what is

really due by the latter in respect of his shares ;
*^ and it will also restore to his

rights as a shareholder one whose shares have been illegally forfeited.**

•Ch. 296, 14 L. T. Rep. N. S. 468, 14 Wkly.
Rep. 266 ; In re London, etc.. Starch Co.,

L. R. 6 Eq. 77, 18 L. T. Rep. N. S. 283, 16

Wkly. Rep. 751; Matter of Joint-Stock Co.'s

Winding-up Acts, 4 Kay & J. 305, 6 Wkly.
Rep. 779.

bO. Lindley Comp. L. (5th ed.) 845.

81. In re United Service Co., L. R. 5 Ch.

707, 39 L. J. Ch. 730, 23 L. T. Rep. N. S. 331,

18 Wkly. Rep. 1058; In re Esparto Trading
Co., 12 Ch. Div. 191, 48 L. J. Ch. 573, 28
Wkly. Rep. 146.

82. Lindley Comp. L. ( 5th ed. ) 845 [citing

Goldsmid's Case, 16 Beav. 262; Matter of

Joint-Stock Co.'s Winding-up Acts, 1 De G.

J. & S. 495, 66 Eng. Ch. 384; Matter of Agri-

culturist Cattle Ins. Co., 3 De G. J. & S. 41,

11 Jur. N. S. 572, 34 L. J. Ch. 503, 12 L. T.

Rep. N. S. 595, 13 Wkly. Rep. 849, 68 Eng.
Ch. 32]. See also Dixon v. Evans, L. R. 5

H. L. 606. 42 L. J. Ch. i39 [reversing L. R.
5 Ch. 79]!

83. Lexington, etc., R. Co. ;;. Bridges, 7

B. Mon. (Ky.) 556, 46 Am. Dec. 528. As
to this presumption see Matter of Joint-Stock

<3o.'s Winding-up Acts, 1 De G. J. & S. 495,

66 Eng. Ch. 384; Matter of Joint-Stock Co.'s

Windmg-up Acts, 1 De G. J. & S. 488, 32

L. J. Ch. 326, 8 L. T. Rep. N. S. 98, 1 New
Rep. 407, 66 Eng. Ch. 379; Be State F. Ins.

Co., 32 L. J. Ch. 135, 7 L. T. Rep. N. S. 618,

11 Wkly. Rep. 226.

84. Weeks v. Silver Islet Consol. Min. Co.,

55 N. Y. Super. Ct. 1, 8 N. Y. St. 110.

85. Walker v. Ogden, 29 Fed. Cas. No.

17,081, 1 Biss. 287.

86. Sparks v. Liverpool Water-Works Co.,

13 Ves. Jr. 428.

87. Naylor i: South Devon R. Co., 1 De G.

& S. 32. So it will see that he gets credit for

what the shares would have brought if prop-

erly sold. Stubbs V. Lister, 1 Y. & Coll. Ch.

81, 20 Eng. Ch. 81.

88. Hart v. Clarke, 6 De G. M. & G. 232, 3

Eq. Rep. 264, 24 L. J. Ch. 137, 3 Wkly. Rep.

147, 55 Eng. Ch. 183 [affirmed in 6 H. L. Cas.

633] ; Stubbs r. Lister, 1 Y. & Coll. Ch. 81,

20 Eng. Ch. 81. See also Small v. Herkimer
Mfg., etc., Co., 2 N. Y. 330; Germantown
Pass. R. Co. V. Fitler, 60 Pa. St. 124, 100

Am. Dec. 546; Sweny v. Smith, L. R. 7 Eq.

324, 38 L. J. Ch. 446 : Wood v. Woad, L. R. 9

Exch. 190 ; Garden Gully United Quartz Min.
Co. f. McLister, 1 App. Cas. 39, 33 L. T. Rep.

N. S. 408, 24 Wkly. Rep. 744; Sudlow v.

Dutch, etc., R. Co., 21 Beav. 43; Naylor
r. South Devon R. Co., 1 De G. & Sm. 32;

Sparks v. Liverpool Water Works, 13 Ves.

Jr. 428; Prendergast v. Turton, 1 Y. & Coll.

Ch. 98, 20 Eng. Ch. 98.

As to the effect of delay in seeking such
relief see supra, VI, 0, 2, g, (i) ; VI, 0, 2,

g, (m), (B).

No relief where shareholder has acquiesced

until a fortunate change of circumstances
(Sayre v. Citizens' Gas Light, etc., Co., 69
Cal. 207, 7 Pac. 437, 10 Pae. 408) or unless
shareholder offers to pay what is due (Walker
V. Ogden, 28 Fe^. Cas. No. 17,081, 1 Biss.

287 ) . Injunction to restrain sale of shares
merely because notice of sale has not been
published for a sufficient length of time not

[VI, 0. 3]
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P. Actions to Enforce Subscriptions — l. Parties — a. Such Actions
BFOught in Corporate Name. Actions to collect assessments against shareholders

are regularly brought in the corporate name/' although the contract maj have
been made with public commissioners acting for the benefit of the intended cor-

poration.'" But, where the trustees are an incorporated body,'' they may bring

the action in their own name, alleging their corporate character.'^ In some
statutory agreements of organization, especially in England, the action is brought
by an officer of the corporation named as " its public officer." ^ If tlie corpora-

tion has changed its name, it is immaterial that the action is brought in the old

name if the misnomer is not pleaded in abatement.'* If the corporation has

assigned its share subscriptions under a power to dispose of share subscriptions

as well as to collect them, the title of the assignee will be protected against sub-

sequent proceedings by garnishment against the company, even if no formal
assignment in writing has been executed ; " and if the share subscription has
been made on a pledge, and the assignee has performed the condition, he may
maintain an action against the subscriber to enforce the contract, as in case of ai

subscription to a railroad on condition of its being built on a certain route.'^

b. Non-Joinder of Other Shareholders. As the obligation of each shareholder-

is several and not joint, so each must severally respond on his conti-act of sub-

scription to the calls which have been made upon him, without reference to the^

others ; and hence where an actionis brought upon such a call the non-joinder of

the other shareholders is no defense or ground of exception," or where the status

of the subscriber is merely that of a partner in a joint-stock company.'^

2. Pleadings— a. Form of Action. The action is of course an action at law,'*

granted unless shareholder undertakes to pay
the amount of the assessment. Burham v.

San Francisco Fuse Mfg. Co., 76 Cal. 26, 17

Pae. 939.

Belief against a forfeiture order by the
manager after the making of an assignment
for the benefit of creditors. Germantown
Pass., etc., E. Co. v. Fitler, 60 Pa. St. 124,

100 Am. Dec. 546. Injunction granted against

a forfeiture where the shares had been paid

in full. Moore v. New Jersey Lighterage Co.,

57 N. Y. Super. Ct. 1, 5 N. Y. Suppl. 192,

23 N. Y. St. 213.

89. Edinboro' Academy v. Robinson, 37 Pa.

St. 210, 78 Am. Dec. 421.

90. Delaware, etc., E. Co. -w. Irick, 23

N. J. L. 321.
' 91. See supra, I, A, 6.

92. Comfort v. Leland, 3 Whart. (Pa.) 81.

93. Lindley Comp. L. (5thed.) 427; Smith
V. Goldsworthy, 4 Q. B. 430, 3 G. & D. 448, 7

Jur. 389, 12 L. J. Q. B. 192, 45 E. C. L. 430

(where the action was brought in the name
of the company) ; Wills v. Sutherland, 7

D. & L. 89, 4 Exch. 211, 18 L. J. Exch. 450

[affirmed in 5 Exch. 715] ; Skinner v. Lam-
bert, 2 Dowl. N. S. 132, 4 M. & Gr. 477, 11

L. J. C. P. 237, 5 Scott N. E. 197, 43 E. C. L.

249; Chapman v. Mllvain, 5 Exch. 61, 14 Jur.

251, 19 L. J. Exch. 228, 1 L. M. & P. 209;
Lawrence v. Wynn, 8 L. J. Exch. 237, 5

M. & W. 355. See also Welland E. Co. v.

Blake, 6 H. & N. 410, 7 Jur. N. S. 373, 30

L. J. Exch. 161, 3 L. T. Eep. N. S. 678, 9
Wkly. Rep. 386.

In English " cost-book " companies the
purser can sue. 32 & 33 Vict. e. 19, § 13.

Under a banking law of the state of New
York, such an action was properly brought in

[VI, P, 1, a]

the name of the president of the corporation.-

Stanton v. Wilson, 2 Hill (N. Y.) 153.

In South Carolina where, by the terms of
the subscription paper, the instalments were
to be paid " to the treasurer of the company,"
an action was maintainable by one who might
be treasurer at the time the action was to be-

commeneed. Eamey v. Anderson, 1 McMull.
(S. C.) 300.

Objection that defendant is member of

plaintiff corporation.— In whatever way the
action is brought, provided it be the author-

ized and proper way, the objection which is

good where one partner sues another at law
is of course not available; it is no objection

that defendant is a member of plaintiff cor-

poration or joint-stock company. Willoughby
t;. Comstock, 3 Hill (N. Y.) 389.

94. Gray v. Monongahela Nav. Co., Z
Watts & S. (Pa.) 156, 37 Am. Dec. 500.

What is sufficient authority in an agent to
institute such an action in the corporate name
and behalf. Athol Music Hall Co. v. Carey,

116 Mass. 471. Compare Davis v. Srcith;

American Organ Co., 117 Mass. 456.

95. Morris v. Cheney, 51 111. 451.

96. Smith v. HoUett, 34 Ind. 519.

Action by the state treasurer proper in

case of a subscription to raise a fund for the
building of a state house. State Treasurer i;.

Cross, 9 Vt. 289, 31 Am. Dec. 626.

97. Baker v. Atkins, 62 Me. 205.

98. Haynes v. Kent, 8 La. Ann; 132.

99. Stokes v. Lebanon, etc., Turnpike Co.,

6 Humphr. (Tenn.) 241.

This action is distinguishable from an ac-

tion to charge shareholders for the benefit of

creditors, where the remedy as hereafter

seen is in equity. See infra, VIII, A, 1 et seq.
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as distinguished from a suit in equity, although in one state, possibly in others,

the remedy is in equity.^ Regularly the form of the action at common law is

indebitatus assumpsit?/' If the subscription has been made before the coming
into existence of the corporation, and if the corporation, relying upon the sub-

scription, has expended money, it may maintain an action against the subscriber

as for money laid out and expended.^

b. Averments of Deelaration, Complaint, or Petition— (i) In Oeneual.
These questions refer themselves rather to the general rules of pleading than to

anything special to the subject of corporations. The usual averments of a declara-

tion, petition, or complaint, in such an action, by whatever name called, are, first,

a recitation of the terms of the contract of subscription, showing that the sub-

scription was payable when called for by the directors, or otherwise as the case

may be ; followed by an averment that the call has been made accordingly and
notice thereof given, and that defendant has failed and refused to comply with
the same.* A declaration that made no reference to a written contract of sub-

scription, and failed to aver any assessment or call by the directors, but averred
that the subscription was payable in such manner and proportion and at such
times as the directors should appoint, was of course bad on demurrer.' Where
the directors were authorized to receive subscriptions for the construction of the

road as a whole, or for the construction of particular sections of it, a count on the
general subscription, which averred a call made on the subscribers of the stock of

a particular division, was of course bad.* An averment that the president and
directors made the assessment is tantamount to an averment that the corporation

or company made it, and it is hence not a good ground of demurrer that the
declaration fails to aver an assessment or call by the company.''

(ii) Particular Averments— (a) Of Corporate Existence— (1) In Gen-
eral. The plaintiff must of course allege its own corporate existence, although
this may be done in general terms.*

(2) Peefoemance of Conditions Peeoedent to Existence of Coepoeation.
There is judicial authority to the effect that it is necessary, in such an action, to

aver the performance of the conditions precedent which are necessary to the com-
ing into existence of the corporation, such as the filing of the articles of associa-

tion within the county where the corporation is organized, and the filing of a.

duplicate of the articles in the office of the secretary of state.'

1. Baker v. Atkins, 62 Me. 205. diearis, 29 N. J. L. 367. This is quite beyond
2. Selma, etc., K. Co. ;;. Tipton, 5 Ala. what is generally required.

787, 39 Am. Dee. 344; Beene v. Cahaba, Right to capital stock.— In the view of

etc., Co., 3 Ala. 660; Peake v. Wabash E. Co., one court the complaint must show that the.

18 III. 88 ; Instone v. Frankfort Bridge Co., company is authorized to have a capital stock

2 Bibb (Ky.) 576, 5 Am. Dec. 638; Taunton, and to receive such subscriptions. Minneap-
etc. Turnpike Corp. v. Whiting, 10 Mass. olis Harvester Works v. Libby, 24 Minn. 327.

327, 6 Am. Dec. 124; Essex Turnpike Corp. Manner of organization.— Another court

«. Collins, 8 Mass. 292. has held that it is not necessary to set out
3. Griswold v. Peoria University, 26 111. the manner of the organization of plaintiff

41, 79 Am. Dec. 361. corporation, or its specific objects. Williams.
4. Beckner v. Riverside, etc.. Turnpike Co., v. Franklin Tp. Academical Assoc, 26 Ind.

65 Ind. 468. 310.

5. McClasky x>. Grand Rapids, etc., R. Co., Filing articles.— The same court has held
16 Ind. 96. that the certificate or articles of association

6. Tomlin v. Tonica, etc., R. Co., 23 111. should be filed with the complaint, and proper
429. averments made, of the liability of each per-

7. Union Turnpike Road Co. ». Jenkins, son whose signature appears thereto. Herron
I Cai. (N. Y.) 381. v. Vance, 17 Ind. 595.

As to the effect of the Alabama statute of 9. Nelson v. Blakey, 47 Ind. 38. See also-

Feb. 5, 1883, on the question of the averments New Albany, etc., R. Co. v. Pickens, 5 Ind.
of such a declaration see Boiling v. Le Grand, 247.

87 Ala. 482, 6 So. 332. Instance of a good complaint where the-

8. It has been held in New Jersey that the subscription is made prior to organization,
act of incorporation should be set out in the Minneapolis Threshing-Mach. Co. v. Crevier,,
declaration.

, Trenton City Bridge Co. 17. Per- 39 Minn. 417, 40 N. W. 507.
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(b) Of Existence of Board of Directors. Where by the terms of the sub-
scription an assessment can be made only by the board of directors, the existence
of the board of directors need not it seems be strictly alleged ; but it will be suf-

ficient to aver "that the corporation was organized" and that the board of

directors of said corporation made assessments, etc.'"

(c) Of Performance hy Corporation of Conditions Precedent Named in
Coni/ract of Subscription. If the subscription is made to depend npon the per-

formance by the corporation of a valid condition precedent, then, until the con-

dition is performed the corporation will have no right of action to enforce the
subscription ; " it must accordingly aver the performance of the condition on its

part.'y

(d) Of Consideration. Even where the suit is upon a promissory note given
to pay a certain sum per share for the number of shares subscribed for by the
maker, in such manner and proportion and at such time and place as should be
determined by the president and directors, it was necessary to set out the consid-

eration by a sufficient averment.'^

(b) Of Notice of Call. In those jurisdictions which adhere to the correct
rule that notice of the call is necessary before the subscriber can be regarded as

in default," it is necessary for tlie corporation to aver such notice in its declara-

tion or complaint in some sufficient form.'^ An averment of notice was held
good, although it did not in terms aver that due notice had been given."

(f) Other Averments. If the action is brought in a circuit court of the
United States, it is necessary to aver in the declaration, in order to show jurisdic-

tion in the court, that plaintiff is a corporation created by the laws of a particular

state therein named, other than the state in which the action is brought."

e. What Instrument Foundation of Action. In an action for calls against

shareholders who have subscribed preliminary articles of subscription, prior to or

separate from the articles of association by which the corporation is formed, the
instrument which constitutes the foundation of the action is not the articles of

association, but the contract of subscription.'^ This constitutes the contract

10. Mississippi, etc., R. Co. v. Gaster, 20 rule in Indiana, afterward departed from in

Ark. 455. the era of railroad building. Corydon Steam
H. McMillan v. Maysville, etc., R. Co., 15 Mill v. Pell, 4 Blackf. (Ind.) 472.

B. Mon. (Ky.) 218, 235, 61 Am. Dec. 181. 16. Mississippi, etc., E. Co. v. Turrentine.
See also supra, VI, J. 21 Ark. 445 [following Mississippi, etc., R.

12. That it is necessary to aver that the Co. r. Gaster, 20 Ark. 455].
corporation has issued or offered to issue the 17. Pennsylvania v. Quicksilver Min. Co.,

stock to defendant see St. Paul, etc., E. Co. 10 Wall. (U. S.) 553, 19 L. ed. 998; Marshall
V. Robbins, 23 Minn. 439. v. Baltimore, etc., R. Co., 16 How. (XJ. S.)

Necessity of alleging performance of stat- 314, 14 L. ed. 953. Compare National Steam-
utory condition that the corporation shall ship Co. v. Tugman, 106 U. S. 118, 1 S. Ct.

not transact business except with its members 58, 27 L. ed. 87 ; Muller v. Dows, 94 U. S.

until at least one half of its capital stock 444, 24 L. ed. 207; Germania F. Ins. Co. v.

has been duly subscribed for and twenty per Francis, 11 Wall. (U. S.) 210, 20 L. ed. 77;
cent thereof paid in. Anvil Min. Co. v. Sher- Ohio, etc., R. Co. v. Wheeler, 1 Black (U. S.)

man, 74 Wis. 226, 42 N. W. 226, 4 L. R. A. 286, 17 L. ed. 130; Louisville, etc., R. Co. v.

232. Letson, 2 How. (U. S.) 497, 11 L. ed. 353.

That the performance of conditions pre- For a precedent of a good complaint where
cedent, named in the contract of subscription, the corporation assigned the stock subscrip-

need not be averred where the action is upon tion and gave the assignee a written order on
the statute and not upon the contract see the subscriber for the same, which the sub-

Amherst, etc., R. Co. v. Watson, 4 Gray scriber accepted, see Stockton V. Creager, 51

(Mass.) 61. And this although the contract Ind. 262.

has inadvertently been made a part of the As to what averments of the payment of

record. Troy, etc., R. Co. v. Newton, 1 Gray the required deposit (see supra, VI, H, 13) will

(Mass.) 544. be accepted as sufficient see Highland Turn-
13. Union Turnpike Road V. Jenkins, 1 Cai. pike Co. v. McKean, 11 Johns. (N. Y.) 98.

(N. Y.) 381. See also Grayble v. York, etc.. Turnpike Road
14. See supra, VI, N, 2, e, (ii). Co., 10 Serg. & R. (Pa.) 269.

15. Mississippi, etc., R. Co. v. Gaster, 20 18. Heaston v. Cincinnati, etc., E. Co., 16

Ark. 455, 22 Ark. 301. Such was the early Ind. 275, 79 Am. Dec. 430.

[VI, P, 2. b, (II). (b)]
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between the subscriber and the corporation ; since as elsewhere seen " such sub-

scriptions inure to its benefit when its organization is complete.^

d. Defensive Pleadings. Unless the governing statute makes the subscription

payable absolutely, and without a call, an answer which denies that the call has

been made is good on demurrer.^^

3. Suing For Too Much and Recovering What Is Due. Whe^e the corporation

sues for several instalments, it may recover those which are due, although it fails

to malce out its case as to others.^ So where several assessments have been made
the directors may waive or abandon one that is void and maintain the action for

those that are valid .^

4. Effect of Changes in Corporation Pending Such Action. Such an action is

not defeated by the fact that pending it plaintifE has consolidated with another

company and thereby ceased to exist. The cause of action has not died, but has

passed to a new company. If this is a valid objection in any form, it must be
considered matter in abatement merely and be pleaded ^^«^s darrein continuance^^

5. Evidence— a. Evidence of Existence of Corporation— (i) Geartmr or
Certificate of Incorporation- and User Thereunder. In these as in other

cases tlie usual proof of the existence of the corporation is made by proving a
charter or certificate of incorporation granted by the secretary of state or other

proper officer, and user thereunder.^

(ii) Recognition by State. "Where the legislature of a state has full power
,

to create a corporation, whether private or municipal, its corporate existence may
be proved by legislative recognition, making a de jure corporation out of what
was before a de facto corporation only.^

(hi) Recitals in Subscription Paper Estopping Subscriber. Again the

existence of the corporation may be proved by recitals in the subscription paper
which have the effect of estopping the subscriber to deny such existence, as where

19. See supra, VI, H, 6, d, (vn)

.

20. Tonica, etc., R. Co. v. McNeely, 21 111.

71; Penobscot R. Co. v. Dummer, 40 Me. 172,

63 Am. Dec. 654.

Filing paper which is foundation of action.— That plaintiflf must affix a copy of the

subscription paper to his petition see Hud-
son V. Plank Road Co., 4 Greene (Iowa) 152.

That it is not necessary for plaintiff to make
profert of the subscription paper because it

is not the foundation of the action see Missis-

sippi, etc., R. Co. V. Gaster, 20 Ark. 455.

That it is not proper to iile the subscription

paper, in an action against one of the sub-

scribers, since it embraces several distinct

contracts, see Workman v. Campbell, 46 Mo.
305 ; Hannibal, etc.. Plank Road Co. v. Robin-

son, 27 Mo. 396 (proceeding before a justice

of the peace ) . That the resolution of the di-

rectors making an assessment is not the writ-

ten instrument required to be filed under the

statute see Van Riper v. American Cent. Ins.

Co., 60 Ind. 123.

21. Mansfield, etc., R. Co. v. Hall, 26 Ohio
St. 310.

Matter of defense must be raised in cotirt

below.— Defensive matter available by plea
or answer cannot of course be taken advan-
tage of for the first time in an appellate

court, as that, by the terms of the contract,

the directors could assess the defendant only

twenty-five dollars a share at a time, and
the assessment sued for was forty-two dollars.

Eastern Plank Road Co. v. Vaughan, 20
Barb. (N. Y.) 155.

[33]

22. St. Louis, etc., R. Co. v. Eakins, 30
Iowa 279.

23. Read v. Memphis Gayoso Gas Co., 9
Heisk. (Tenn.) 545.

24. Swartwout v. Michigan Air Line R.
Co., 24 Mich. 389. See also supra. III, D,
2, a et seq.

That a suit curing a failure to pay deposit
required by a previous statute will not help
out an action upon a. subscription see Ogle
V. Somerset, etc.. Turnpike Road Co., 13 Serg.

& R. (Pa.) 256.

Instructions to juries in such actions under
Maryland theory upholding independence of

the jury. Maltby v. Northwestern Virginia
R. Co., 16 Md. 422.

25. Maine.—Sampson v. Bowdoinham Steam
Mill Corp., 36 Me. 78.

New York.— Methodist Episcopal Union
Church 17. Pickett, 19 N. Y. 482; Eaton v.

Aspinwall, 19 N. Y. 119 (per Gray, J.) ; U. S.

bank t. Stearns, 15 Wend. 314; Utica Ins.

Co. V. Tilman, 1 Wend. 555; Dutchess Cotton
Manufactory v. Davis, 14 Johns. 238, 7 Am.
Deo. 459.

North Carolina.— Wilmington, etc., R. Co.
V. Thompson, 52 N. C. 387.

Vermont.— Searsburg Turnpike Co. v. Cut-
ler, 6 Vt. 315.

England.— Snow v. Peacock, 3 Bing. 406,
11 E. C. L. 201, 2 C. & P. 215, 12 E. C. L.
535, 11 Moore C. P. 286.

26. Comanche County v. Lewis, 133 U. S.

198, 10 S. Ct. 286, 33 L. ed. 604.

[VI. P, 5, a, (III)]
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the paper recites that a company has been formed under a general law, and that

the articles of association, with the necessary affidavits, have been duly filed, this

bein^ deemed conclusive evidence of a corporation as against the subscriber.^

(iv) Letters Patent From Governor. Letters patent from the governor
of the state, issued in pursuance of an act of incorporation, have been held suffi-

cient evidence of the existence of the corporation to enable it to maintain such
an action.^

(v) Burden OF Proof Wttb Respect to Corporate Existence. Where
the governing statute makes certain formalities ^r*'ma ybicie evidence of a due
organization, and those formalities appear, the burden of showing defects rests

upon those wlio challenge the corporate existence.^'

(vi) Corporate Existence Admitted ry Pleading General Issue or
General Denial. Here, as in other actions, if defendant pleads the general

issue at common law or the general denial under the codes, he thereby admits the
legal capacity of plaintiff to sue, and this rule has been held to obtain in an action

by a corporation upon a subscription to its stock.^"

b. Books and Records of Copporation as Evidence—^(i) Are Always Evi-
dence Against Corporation Itself. Tiie entries in the books and otiier rec-

ords kept by the corporation are always evidence against the corporation itself, on
the ground of being solemn, self-disserving admissions against its own existence.

For example they are constantly referred to for the purpose proving the fact of

the existence of the corporation.^' While according to one holding a corporate

record recorded in a public office, as required by law, is conclusive evidence to

show that a particular person is a shareholder, raising an estoppel against the cor-

poration from proving the contrary,'^ yet the only sound opinion is that such rec-

ords are prima facie evidence against the corporation, but subject to explana-

tion, and to such proof under particular conditions as may destroy their eifect.**

(ii) Not Admissible to Connect Stranger With Corporation. While
as between members of the corporation its books and records are 2)rima facie
evidence of all corporate acts therein recorded, yet there is no principle on which
they can be used as against a stranger to connect him with the corporation,'^ unless,

as sometimes in England, they are made evidence of this fact by an act of the

legislature.'^

27. Black River, etc., R. Co. v. Clarke, 25 nace E., etc., Co. v. McAlpin, 5 Fed. 737. A
N. Y. 208. plea of the general issue admits the coni-

28. Grubb v. Mahoning Nav. Co., 14 Pa. petency of plaintiff to sue as a corporation.

St. 302. So held in regard to letters-patent Society for Propagation of Gospel v. Paw-
of the governor of Pennsylvania, in respect let, 4 Pet. (U. S.) 480, 7 L. ed. 927. But it

of a. corporation created by an act of the leg- admits that fact only ; it does not admit
islature of that state in Wellersburg, etc., that it was organized under a certain law.

Plank Road Co. v. Young, 12 Md. 476. but plaintiff, a creditor suing a shareholder.

Articles of association duly certified by the must prove such fact. Gay v. Keys, 30 III.

secretary of state are prima facie evidence as 413. In a suit against a shareholder by an

to the amount of capital stock that has been assignee in bankruptcy of the corporation, a
subscribed. Jewell v. Eock Kiver Paper Co., plea of the general issue admits the existence

101 111. 57. of the corporation. Pullman v. Upton, 96

29. Thus under a statute of Connecticut U. S. 328, 24 L. ed. 818.

making a certified copy of the original 31. Hudson v. Carman, 41 Me. 84.

certificate of organization of any joint- 32. Stratton v. Lyons, 53 Vt. 130.

stock corporation prima facie evidence of 33. Penobscot R. Co. v. White, 41 Me. 512,

the due formation, existence, and capacity 66 Am. Dec. 257; Penobscot R. Co. v. Dum-
of such corporation (Conn. Gen. Stat. p. 439, mer, 40 Me. 172, 63 Am. Dec. 654.

§ 23), where the shareholders, after the 34. Terry v. Birmingham Nat. Bank, 93

filing of the certificate of organization, seek Ala. 599, 9 So. 299, 30 Am. St. Rep. 87 ; Mud-
to take advantage of any defect in the or- gett v. Horrell, 33 Cal. 25; Chase v. Syca-

ganization, in a suit against the corporation more, etc., R. Co., 38 111. 215; Matter of

upon its contracts, the burden of showing Joint-Stock Co.'a Acts, 3 De G. J. & S. 465,

any defect rests upon them. Wood v. Wiley 68 Eng. Ch. 351; Angell & A. Corp. 679;

Coustr. Co., 56 Conn. 87, 13 Atl. 137. Greenleaf Ev. § 493.

30. Rockland, etc.. Steamboat Co. v. 35. Bristol, etc.. Canal Nav. Co. v. Amos,
Sewall, 78 Me. 167, 3 Atl. 181; Kenton Fur- 1 M. & S. 569. See the opinion of Sawyer, J.,

[VI, P, 5, a. (ill)]
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(m) Arm Evidenoe of A cceptance op Subscription: It has been held in

such an action that the minutes of a meeting of the directors of the corporation,

while not binding on the alleged subscriber, are nevertheless admissible in evi-

dence to show an acceptance by the corporation of his proposal to take stock. ^^

(iv) Admissible Against One Who JIas Exercised Privileges of
Shareholder. The test being that the person against whom such records are

admitted must have stood in such a relation to the corporation as to be chai-geable

with knowledge of such records, it follows that the records kept by the clerk of

a railroad corporation of the proceedings of the directors, in ordering assessments

upon the shares of the capital stock, may be used as evidence by the corporation,

in a suit brought by them to recover an assessment upon the shares subscribed

for by defendant, he being one of the original grantees in the charter, and a

director at the time the assessment was ordered, and having exercised the privileges

of a shareholder in virtue of the shares upon which the assessment was made.^^

(v) View That Such Records Are Presumptive Evidence of Member-
ship— (a) In General. Some of the courts have fallen down upon the absurd
and unjust rule that where the name of an individual appears upon the books of

the corporation as a shareholder this fact is prima facie evidence of his being
the owner of the , shares, casting the burden on him to show that such is not the
faet,^ a rule which rests upon no higher principle than this : If one person marks
another down in his private books as his debtor, this puts the latter, or his estate

after his death, to the burden and expense of proving that such is not the fact

;

a rule which has the further effect of raising the records of private corporations

to a level not accorded to solemn judicial records ; for a judgment is not admissi-

ble in evidence against a person who was not a party to the proceeding, for the
purpose of disposing of his substantial rights.^' ISTor in general can one of the

parties to a private contract prove the existence of the contract by his own private

memorandum or records.*

(b) But Sxibject to Contradiction and Explanation hy Parol— (1) In Gbn-
EEAL. But even if the books of a corporation can be received as presumptive
evidence to prove that a particular person was a shareholder, such presumption
may be overcome by parol testimony showing that he never accepted, but refused

to accept, stock in the company.^' But parol evidence will not be heard to show
that a person had at a certain time by transferring his shares ceased to be a

shareholder ; the books of the corporation only will be looked to.*^ An alleged

subscriber, sued upon his alleged contract of subscription, may introduce extracts

from the minutes of the proceedings of the company, in connection with oral

in White Mountains R. Co. v. Eastman, 34 Turnpike Road v. Van Ness, 20 Fed. Cas.

N. H. 124, where he undertook to state the No. 11,986, 2 Cranch C. C. 449.

tests by which to determine the admissibility 39. Strauss v. Ayres, 87 Mo. 348; McKin-
of such records. ney v. Guhman, 38 Mo. App. 344; Griffith

36. Colfax Hotel Co. v. Lyon, 69 Iowa 683, v. Gillum, 31 Mo. App. 33; Holladay v. Meni-
29 N. W. 780. fee, 30 Mo. App. 207.

37. White Mountains R. Co. n. Eastman, 40. See Anchor Milling Co. v. Walsh, 37
34 N. H. 124. Mo. App. 567; Hensgen x>. Donnelly, 24 Mo.
38. Alabama.— Lehman v. Glenn, 87 Ala. App. 398, on the question when books of ac-

618, 6 So. 44. count should be admitted in evidence.

California.— Mudgett v. Horrell, 33 Cal. The ordinary mode of making proof in ac-
25. tions for assessments under the rule that the
Indiana.— Heaston v. Cincinnati, etc., R. corporate records are prima facie evidence

Co., 16 Ind. 275, 79 Am. Dee. 430. for defendant is explained in TurnbuU v.

Maine.— Penobscot R. Co. v. Dummer, 40 Payson, 95 U. S. 418, 24 L. ed. 437, opinion
Me. 172, 63 Am. Dec. 654; Merrill v. Walker, by' Clifford, J.

24 Me. 237; Coffin v. Collins, 17 Me. 440. 41. Mudgett v. Horrell, 33 Cal. 25; Mat-
New York.— Hoagland v. Bell, 36 Barb. ter of Joint-Stock Co.'s Acts, 3 De G. <T.

57; Hamilton, etc., Plank Road Co. v. Rice, & S. 465, 68 Eng. Ch. 351.

7 Barb. 157. 42. Stanley v. Stanley, 26 Me. 191. See
United States.— Turnbull v. Payson, 95 also infra, VII, D, 5, a, (i)e« seq.; VIII, N,

U. S. 418, 24 L. ed. 437; Rockville, etc., 9, a, (i) et seq.

[VI, P, 5, b, (V), (B). (1)]
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evidence, in which appeared two statements of lists of subscribers without
defendant's name.^

(2) Exception Not Applicable in Case of Records to Which Defendant
Is Peivy. The view expressed in the preceding section would not of course be
the correct view where the book which is offered in evidence is one to which
defendant is privy. Thus if it is the original subscription book, and what pur-

ports to be his name appears as a subscriber therein, and such book is the foun-

dation of the action, and he does not deny his signature on oath, as required by
the statute, the book is competent evidence against him, provided it is sufficiently

identified ;

^* and it has been held that it is sufficiently identified where the clerk

of the corporation swears that it came to him together with the other books of

the corporation.^ So where evidence has been given fixing the character of

defendant as a subscriber or shareholder, the books and records of the corporation

are admissible for the purpose of proving that an assessment by the directors has

been made, and the amount of the same ; and indeed they are the best evidence
of such facts.^ Accordingly, where defendant was shown to have been one of

the original grantees named in the charter, and a director of the corporation at

the time when the assessment was ordered, and that he had exercised the privi-

leges of a shareholder in virtue of the shares of which the assessment was made,
there was of course no difficulty in holding that the records kept by the clerk of

the corporation of the proceedings of the directors in ordering assessments were
admissible in evidence against him.^'' Moreover, in such action the records of the

corporation are competent evidence, generally the best evidence, to show that the

corporation has done certain acts, proof of which may be matei'ial under the

issues.^ They may also be admissible to show that the number of shares has

been subscribed to warrant the subscribers in proceeding with the organization

of the corporation under tlie governing statute.^'

(vi) SvcB Records Evidence in Case op Sucoessiye Tsansfers. But
where the shares have been transferred from one shareholder to another, and the

question is, as between the successive shareholders, who shall be answerable to

the creditors of the corporation, then as hereafter seen* the rule is that he
whose name stands as shareholder on the corporate records must answer, although

in fact another was the equitable owner, who has transferred it as pledge to the

person sought to be charged.^'

(vii) Admissibility of Corporate Books Transcribed From Original
Subscription Papers. "Where subscriptions to corporate shares are taken upon
separate pieces of paper and are afterward transcribed in a book of the corporation,

43. Stuart v. Valley R. Co., 32 Gratt. 49. Penobscot, etc., R. Co. v. Dunn, 39

(Va.) 146. Me. 587.

44. Breedlove v. Martinsville, etc., R. Co., 50. See infra, VIII, M, 1, a.

12 Ind. 114. 51. Holyoke Bank v. Burnham, 11 Gush.

45. Breedlove v. Martinsville, etc., R. Co., (Mass.) 183; Empire City Bank's Case, 8

12 Ind. 114. Abb. Pr. (N. Y.) 192. See Grew r. Breed, 10

46. The books of the corporation are ad- Mete. (Mass.) 569; Crease v. Babcock, 10

missible to prove the amount of the assess- Mete. (Mass.) 525. The statutes of Maine
ment against one who claims under an origi- are to be construed as making the transfer-

nal corporator. Comfort v. Leland, 3 Whart. books of a. corporation conclusive so far as

(Pa.) 81. Under Tex. Rev. Stat. art. 586, creditors are concerned, as to who are to be

requiring corporations to keep a, record of considered shareholders. Stanley i:. Stanley,

all business transactions, and article 601, 26 Me. 191. But where the controversy_ is

making such records or copies thereof com- as to the right to vote at a corporate election

petent evidence, the best evidence of an as- under a statute of New York, the court may
sessment made by the directors is the record go behind the entries in the transfer-book

of the order or resolution of the board of of the corporation, and determine whether a

directors. Guadalupe, etc., Stock Assoc, i;. transfer was a sale or only a pledge, and

West, 76 Tex. 461, 13 S. W. 307. whether the pledger or the pledgee was enti-

47. White Mountains R. Co. v. Eastman, tied to vote thereon. Strong v. Smith, 15

34 N. H. 124. Hun (N. Y.) 222. But see supra, IV, F,

48. See 6 Thompson Corp. § 7734. 3, b.
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the book will be evidence, in an action to charge an alleged subscriber, of the fact

of his being such.^*

(viii) Effect of Failvbe to Deny Under Oats. In some remedial

systems the entries on the records of the corporation showing that he is a share-

holder are evidence against him, unless his answer contains a plea in the nature

of non est factum, denying under oath the fact of his subscription, a plea deny-

ing it, but not under oath, not being good.''

(ix) OOUFORATE ReCOBDS JVoT EVIDENCE AOAINST SSABEHOLDER IN
Respect of Private Dealings. The books of a corporation are not admissi-

ble against a member, as evidence of his private contracts and dealings with the

company, even in a suit against him by a creditor,^ as a " stock-book " introduced

to show entries of assessments.^' Unless the shareholder is connected with such
records by other evidence than by merely showing that he is a shareholder, they

are not in general competent evidence in themselves to establish an action or

claim against him ; and this has been held even in a case where defendant was a

trustee as well as a shareholder.'^

e. Other Evidence of Membership— (i) Effect of Charter as Evidence.
The charter of a corporation, issued by an officer of the state under a general law,

is prima facie evidence that the persons named therein were members of the cor-

poration at the commencement of its existence.''' If the charter authorizes the

corporation to take subscriptions for stock, without specifying in what manner, it

is sufficient evidence, in a suit on such subscription, nO proof being offered to

the contrary, that the corporation was authorized to enter into the contract with
defendant.'^ From the principle already discussed,'* that the governing statute

enters into and forms a part of the contract of subscription, it must follow that

where this statute is in the form of a special act of the legislature, chartering the

company, or in the form of articles of incorporation under a general law, in every

52. Hayden v. Atlanta Cotton Factory,
61 Ga. 233; Iowa, etc., R. Co. v. Perkins, 28
Iowa 281 ; Stuart v. Valley R. Co., 32 Gratt.

(Va.) 146.

Plaintiff corporation may, it has been held,

produce in evidence a subscription paper by
which the signers bind themselves to pay for

the shares opposite their names, plaintiff hav-
ing stated its intention to show that the
amount so subscribed was entered on its

stock-list and ledger. It may then introduce
such stock ledger and shareholders' list, com-
piled from subscription lists like the above,

and from a. memorandum, made by an agent
appointed to collect quotas; and this, al-

though defendant offers to prove that he
had withdrawn his proposal to subscribe be-

fore the books were in existence. Stuart v.

Valley R. Co., 32 Gratt.
,
(Va.) 146. So

where, in a suit by a corporation on a stock

subscription, the defense was that the agreed
number of shares had not been hona fide

subscribed so as to make the subscription
binding, it was held that the original sub-
scription book, made up by copying from
lists which were carried around to solicit

subscriptions and accepted by the directors,

was admissible. Hayden v. Atlanta Cotton
Factory, 61 Ga. 233. The theory of these
holdings is that the person so taking the sub-
scriptions is impliedly constituted the agent
of the subscribers for the purpose of enter-
ing their names in the formal books adopted
for the purpose. Iowa, etc., R. Co. v. Perkins,
28 Iowa 281.

53. Thigpen v. Mississippi Cent. R. Co.,

32 Miss. 347.

54. Hager v. Cleveland, 36 Md. 476.

55. Haynes v. Brown, 36 N. H. 545.

56. Hudd V. Robinson, 126 N. Y. 113, 26
N. E. 1046, 36 N. Y. St. 500, 22 Am. St.

Rep. 816, 12 L. R. A. 473.

Records of public commissioners appointed
to organize corporations.— This mode of or-

ganizing private corporations has substanti-

ally gone out of existence, and consequently
the question of the admissibility of the rec-

ords of such commissioners has become un-
important. Allusion may, however, be made
to the rule that the subscription books kept
by such commissioners are presumptive evi-

dence that the subscriptions therein contained
are genuine, that is to say made by the per-
sons named therein or by persons duly au-
thorized by them.

Connecticut.— Lane v. Brainerd, 30 Conn.
565.

Georgia.—Wood v. Coosa, etc., R. Co., 32
Ga. 273.

Illinois.— Peake v. Wabash R. Co., 18 111.

88.

Massachusetts.— Marlborough Branch R.
Co. V. Arnold, 9 Gray 159, 69 Am. Dec.
279.

Mississippi.— Smith v. Natchez Steamboat
Co., 1 How. 479.

57. McHose v. Wheeler, 45 Pa. St. 32.
58. Wellersburg, etc., Plank Road Co.

Young, 12 Md. 476.

59. See supra, VI, H, 2; VI, H, 20, b.

[VI, P, 5. e. (l)]
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case where the relation of shareholder is established the charter is evidence against
him, provided it is relevant to the issues.^

(ii) Evidence of Assent to, or Acceptance of. Charter. A special stat-

ute incorporating certain persons for purposes of private advantage or emolu-
ment does not bind any person named therein unless he consents thereto.*^

Accordingly it has been held that where a partnership becomes incorporated
there must be some act or expression to signify their acceptance of the charter, in

order to charge the several members as corporators.*^ So where it did not appear
that defendants had in any manner signified their refusal to accept a charter

incorporating a voluntary association, they were held not to be incorporators ; but
it must be noted that they were not named in the charter.*^ So an act of the

legislature by which "the members of" several mutual iire-insuranee companies
are made a new corporation, and which " shall not affect the legal rights of any
person " and is to take effect " when accepted by the members of said corpora-

tion," does not constitute a member of one of the old companies, who does not

expressly assent to it, a member of the new corporation, although the act be duly

accepted by a majority of the members of each of the old companies."

^ii), The TIsual Evidence. The usual evidence is that defendant signed the

subscription paper, attended corporate meetings, and voted for directors.*'

(iv) Declarations and Admissions of Party and Others. If a party

admits himself to be a subscriber, and on the faith of such admission others have
acted for his benefit, he will be estopped from subsequently denying that he did

in fact subscribe.**

(v) What Is Sufficient Evidence of Acceptance of Proposal bt
Corporation. Where, in an action on a stock subscription, it appeared that

defendant subscribed to the capital of the corporation, wliich had been created

for building a seminary, but after the seminary was built refused to pay his sub-

scription, it was held that the delivery of the subscription, the demand of pay-

ment, and the subsequent suit to recover the same, were sufBcient evidence of

acceptance of the subscription by the corporation.*''

(vi) When Certified Copt of Subscription Is Not Evidence. "Where

there is no law authorizing a paper containing the subscription to the capital

60. Scovill V. Thayer, 105 U. S. 143, 26 Evidence sufficient to show that the person

L. ed. 968. sought to be charged as a shareholder was
61. Ellis V. Marshall, 2 Mass. 269, 3 Am. such is disclosed by the facts of the follow-

Bec. 49. iug cases: Ross v. Gold Hill Bank, 20 Nev.

62. Haslett v. Wotherspoon, 1 Strobh. 191, 19 Pac. 243; New Hampshire Cent. E.

Eq. (S. C.) 209. Co. v. Johnson, 30 N. H. 390, 64 Am. Dee.

63. Southern Steam Packet Co. v. Ma- 300; Vanderwerken v. Glenn, 85 Va. 9, 6

grath, McMuU. Eq. (S. C.) 93. S. E. 806; Thayer v. Butler, 141 U. S. 234, 11

64. Hamilton Mut. Ins. Co. v. Hobart, 2 S. Ct. 987, 35 L. ed. 711; Pacific' Nat. Bank
Gray (Mass.) 543. v. Eaton, 141 U. S. 227, 11 S. Ct. 984, 35

But where a corporation organized under a L- ed. 702; Aspinwall v. Butler, 133 U. S.

general law was subsequently reincorporated 595, 10 S. Ct. 417, 33 L. ed. 779.

under a special charter, it was held that, al- 66. Graff v. Pittsburgh, etc., R. Co., 31

though the original subscription may have Pa. St. 489. But not so as to the declaration

been made to the stock of the corporation of another subscriber that he did not intend

formed under the general law, yet, if the sub- to pay for his shares, for the purpose of show-

sequent act of incorporation was accepted, ing fraud on the part of the corporation

and, by consent and general understanding, (Hayden v. Atlanta Cotton Factory, 61 Ga.

the stock subscribed for in the first corpora- 233) ; or as to the declaration of a com-

tion was allowed to stand and be treated as missioner authorized by an act of the legis-

stock in the second corporation, its holders lature to receive subscriptions, that a par-

would be as efl'ectually shareholders in this ticular individual subscribed for a stated

corporation as if they had become such by a number of shares and paid the_ first instal-

new subscription, and their receipt of divi- ment, for the purpose of proving the ia,e,%

dends on their stock would be evidence of of the subscription, after the death of the

an unequivocal character. Hammond v. commissioner (Western Maryland R. Co. v.

Straus, 53 Md. 1. Manro, 32 Md. 280).

65. Lexington, etc., R. Co. v. Chandler, 13 67. Richmondville Union Seminary v. Mc-
Mete. (Mass.) 311. Donald, 34 N. Y. 379.

[VI, P, 5, e, (l)]
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stock of a corporation to be filed in the office of the secretary of state, a copy
thereof, certified under the seal of the secretary of state, is not admissible as

'prima facie evidence, in a suit by the corporation to charge defendant as a

shareholder.^

(vii) Oebtifigate of Smceftasy of Corporation. Charters have been
granted which contain the provision that the certificate of the secretary of the

company shall be evidence of any act or order of the directors. This, it has

been held, requires a certificate in totidem verbis, and that the secretary cannot
certify that a " sufficient " call was made ; and his certificate that he " published

notice " of the calls is not admissible in evidence.'^

d. Other Points of Evidence™— (i) Qfnuineness of Other Signatures to
Subscription Papers. It is not essential to the company's right of action

against a subscriber to show that the other signatures to the contract are genuine.

The reason is that his promise is several and is not conditioned, by the terms of

the contract, upon the fact of their subscribing.'^ But of course if fictitious

names have been put down for the fraudulent purpose of inducing him to sub-

scribe*, that is matter of defense which he may plead and prove.'^

(ii) Subscription BT Agent or Attorney. A party may of course become
bound as a shareholder where anotlier person subscribes his name for shares at

his request ; and a statute making it unlawful for any person to subscribe for

shares in the name of other persons does not exclude a iOna fide subscription by
an attorney in the name of his principal.''' Whether a person who without
authority assumes to subscribe for shares in a corporation in the name of another
thereby renders himself liable as a shareholder has been affirmed''^ and denied.''

(hi) Burden of Proof. If the subscription is made upon a valid condition

precedent ''* the burden is upon the corporation to show compliance with the con-

dition on its part, or a waiver of compliance by defendant." But if the defense

of the subscriber is payment, or something done which is the equivalent of payment
or satisfaction, then, upon a well-understood rule,™ the burden is on defendant.™

6. Defenses— a. Defense of Want of Corporate Existence— (i) Defense
That Corporation Was Not Properly Organized— (a) tn General.

The general rule is that the subscriber cannot, when sued by the corporation to

enforce his contract of subscription, set up as a defense an irregularity in the

organization of the corporation
;

52- and the same rule obtains where the action is

68. Troy, etc., R. Co. v. Kerr, 17 Barb. 48 Vt. 266. Compare Molson's Bank v.

(N. Y.) 581. Compare Bouehaud v. Bias, 3 Boardman, 47 Hun (N. Y.) 135.

Den. (N. Y.) 238; Jackson v. Leggett, 7 75. Salem Mill Dam Corp. ;;. Eopes, 9

Wend. (N. Y.) 377; Dick v. Balch, 8 Pet. Pick. (Mass.) 187, 19 Am. Dec. 363, where
(U. S.) 30, 8 L. ed. 856. it is said that while the corporation cannot
69. Tomlin v. Tonica, etc., E. Co., 23 111. maintain an action against him for an as-

429. sessment it can maintain a special action on
Certificate to exempt member from jury the case against him for the wrong done,

duty.— Certificate of such secretary under a 76. See supra, VI, J, 2, a et seq.

statute, of the fact of being an active mem- 77. Central Turnpike Corp. v. Valentine,
ber, to entitle him to exemption from jury 10 pick. (Mass.) 142. Compare Salem Mill
duty. State v. Primm, 50 Mo. 87. Dam Corp. v. Ropes, 6 Pick. (Mass.) 23.

70. Evidence of the value of the stock ir- 78. Greenleaf Ev. § 74.

relevant. South Georgia, etc., R. Co. v. 79. Denny v. Northwestern Christian Uni-
Ayres, 56 Ga. 230. versity, 16 Ind. 220.

Not necessary to prove that directors were 80. Alalama.— Central Agricultural, etc.,

duly elected— suflScient that they were such Assoc, v. Alabama Gold L. Ins. Co., 70 Ala.
de facto. Rockville, etc., Turnpike Road v. 120.

Van Ness, 20 Fed. Cas. No. 11,986, 2 Cranch Illinois.— Goodrich v. Reynolds, 31 111. 490,
C. C. 449. 83 Am. Dee. 240.

71. Eiohmondville Union Seminary v. Mo- Kentucky.— Wight v. Shelby R. Co., 16
Donald, 34 N. Y. 379. B. Mon. 4, 63 Am. Dec. 522; Hughes v.

72. See supra, VI, K, 3, c. Somerset Bank, 5 Litt. 45.

73. State v. Lehre, 7 Rich. (S. C.) 234. Louisiana.— East Pascagoula Hotel Co. v.

74. Burr v. Wilcox, 22 N. Y. 551 lafprm- West, 13 La. Ann. 545.
ing 6 Bosw. (N. Y.) 198]; State v. Smith, Michigan.— Monroe v. Ft. Wayne, etc., R.

[VI, P, 6. a, (I), (A)]
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brought by or on behalf of creditors of the corporation.^' So, in an action by an
insolvent corporation to collect an assessment for the purpose of paying their

debts, the interests of the creditors will be so far regarded that no defense

grounded on defects in the organization of the corporation can be maintained,

unless it could have been successfully set up in answer to a creditor's bill against

the shareholders to enforce their personal liabihty.^^

(b) Provided There Was a Corporation j)e Facto. Many of the cases

qualify this rule with the proviso that there is a corporation de facto, although
informally ^' or even illegally ^ organized. The doctrine is universally settled that

a corporation may exist defacto, although not dejure. It may have an existence

which will be perfectly valid in so far as the rights of third persons are con-

cerned, but which nevertheless cannot be maintained against the state. That is,

it may exist so long as the state acquiesces and does not institute proceedings to

oust it.^^ But as there can be no de facto office to fiU,^^ so there can be no de

facto corporation where the pretended corporation is one which the law does not
authorize to exist at all, but one the existence of which it prohibits. Accordingly
the reasoning is that when it is shown that a charter has been granted, then

those in possession and actually exercising the corporate rights will be consid-

ered as rightfully there, against wrong-doers, and against all those who have
treated or acted with them in their corporate character ; that the sovereign

alone has a right to complain, since if it is a usurpation, it is upon his rights

and his acquiescence is evidence that all things have been rightfully per-

formed.^ And the same reasoning would apply where there is a general law
authorizing the organization of such a corporation as the one which brings

the action. In short this principle may be invoked against one who has sub-

scribed for stock in a body which has attempted irregularly to create itself a

corporation.^

(c) Validity of Corporate Organization Questionable Only hy State. With
this qualification, either expressed or tacitly implied, the courts reason that the

Co., 28 Mich. 272; Swartwout v. Michigan 83. Monroe v. Ft. Wayne, etc., R. Co., 28

Air Line E,. Co., 24 Mich. 389. Mich. 272; Swartwout v. Michigan Air Line

Missouri.— Home Stock Ins. Co. v. Sher- E. Co., 24 Mich. 389; Montpelier, etc., R.

wood, 72 Mo. 461 ; Central Flankroad Co. v. Co. v. Langdon, 46 Vt. 284.

Clemens, 16 Mo. 359. 84. Eaton v. Aspinwall, 19 N. Y. 119.

New York.— Cayuga Lake R. Co. v. Kyle, 85. Central Agricultural, etc., Assoc, v.

64 N. Y. 185; Buffalo, etc., R. Co. v. Cary, Alabama Gold L. Ins. Co., 70 Ala. 120; Leh-

26 N. Y. 75; Eaton v. Aspinwall, 19 N. Y. man v. Warner, 61 Ala. 455. See also Baker
119 [affirming 6 Duer 176, 3 Abb. Pr. 417, 13 v. Backus, 32 III. 79.

How. Pr. 184] ; Schenectady, etc., Plank 86. Jester v. Spurgeon, 27 Mo. App. 477.

Road R. Co. v. Thatcher, II N. Y. 102. 87. Elizabeth City Academy v. Lindsey,

Pennsylvania.— Patterson v. Wyomissing 28 N. C. 476, 45 Am. Dec. 500; Tar River

Mfg. Co., 40 Pa. St. 117; Edinboro' Academy Nav. Co. v. Neal, 10 N. C. 520. To the same
V. Robinson, 37 Pa. St. 210, 78 Am. Dec. 421. effect see Atlantic, etc., R. Co. v. Johnston,

'

United States.— Rockville, etc.. Turnpike 70 N. C. 348 ; Wilmington, etc., R. Co. v.

Road Co. 1). Van Ness, 20 Fed. Cas. No. Saunders, 48 N. C. 126.

11,986, 2 Cranch C. C. 449. 88. Chubb v. Upton, 95 U. S. 665, 667, 24

81. Alabama.— McDonnell v. Alabama L. ed. 523, per Hunt, J.

Gold L. Ins. Co., 85 Ala. 401, 5 So. 120. Illustrative cases, among others, may be

Georgia.— But see Heard v. Sibley, 52 Ga. found in South Georgia, etc., R. Co. v. Ayres,

310. 56 Ga. 230; Appleton Mut. F. Ins. Co. v.

ZHiwois.— Baker v. Backus, 32 111. 79. Jesser, 5 Allen (Mass.) 446; Monroe v. Ft.

Maryland.—Booth v. Campbell, 37 Md. 522. Wayne, etc., R. Co., 28 Mich. 272 ; Cayuga

New York.— Methodist Episcopal Union Lake R. Co. v. Kyle, 64 N. Y. 185.

Church V. Pickett, 19 N. Y. 482. Theories as to what is necessary to consti-

Ithode Island!— Slocum «. Providence tute a corporation de facto have been already

Steam, etc., Co., 10 R. I. 112. considered. See swpra, I, 0, See especially

Vnited States.- Chubb v. Upton, 95 U. S. Gantt, J., in Abbott v. Omaha Smfelting, etc.,

665, 24 L. ed. 523 ; Upton v. Hansbrough, 28 Co., 4 Nebr. 416, 420 ; Buffalo, etc., R. Co.

Fed. Cas. No. 16,801, 3 Biss. 417. v. Cary, 26 N. Y. 75 [quoted with approval

82. Ossipee Hosiery, etc., Mfg. Co. v. Can- in Abbott v. Omaha Smelting, etc., Co., 4

ney, 54 N. H. 295. Nebr. 416].

[VI, P, 6, a, (l), (a)]
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validity of the organization of the corporation can be questioned only in a direct

proceeding against the corporation by the state. ^'

(d) Shareholders Estopped to Deny Corporate Orgomization— (1) In Gen-
EKAL. Many of the cases rest the same conclusion on the ground that the share-

holder is estopped by his conduct from denying the fact of the regularity or

legality of the organization of the corporation .'5.—

(2) In What Manner Estoppel Aeises. Where the corporation was in pre-

tended existence at the time when the subscription was made, and the subscriber

contracted with it in its corporate name, and thereby recognized its corporate

existence, within the meaning of a rule elsewhere discussed,'^ as for instance where
the s-ubscriber executed his note to the corporation for his subscription, using its

corporate name as payee,'^ especially if the note has been assigned by the corpo-

ration to a third person.'^ The rule under this head is not confined to actions by
the corporation against its own shareholders to enforce their contracts of sub-

scription ; but it extends to any case of an action by a corporation against any
one who has contracted with the corporation in its corporate name, and it may
be stated thus : (1) A person who has contracted with a body in writing, by a

corporate name, when sued upon the instrument in the same name, is estopped to

deny that the payee or obligee is such a corporation.'* (2) Where the subscriber

has participated in the organization of the corporation, in its meetings, in its

business, or has otherwise acted in reference to it in virtue of being a shareholder,'x'

89. Alabama.— Selma, etc., R. Co. v. Tip-

ton, 5 Ala. 787, 39 Am. Dec. 344.

Illinois.— Goodricli v. Reynolds, 31 111.

490, 83 Am. Dec. 240; Rice v. Rook Island,

etc., R. Co., 21 111. 93.

Kentucky.— Hughes v. Somerset Bank, 5

Litt. 45.

Massachiisetts.— Appleton Mut. F. Ins. Co.

V. Jesser, 5 Allen 446; Chester Glass Co. v.

Dewey, 16 Mass. 94, 8 Am. Dec. 128.

Michigan.— Swartwout v. Michigan Air
Line R. Co., 24 Mich. 389.

New York.— Buffalo, etc., R. Co. v. Gary,
26 N. Y. 75; Eaton v. Aspinwall, 19 N. Y.
119.

90. Alabama.— Selma, etc., R. Co. v. Tip-

ton, 5 Ala. 787, 39 Am. Dee. 344.

Connecticut.— Lane v. Brainerd, 30 Conn.
565.

Illinois.— Tarbell v. Page, 24 111. 46 ; Rice

V. Rock Island, etc., R. Co., 21 111. 93.

Kansas.— McCune Min. Co. v. Adams, 35
Kan. 193, 10 Pac. 468.

Kentucky.— Ferguson ». Landram, 5 Bush
230, 96 Am. Dec. 350.

Massachusetts.— Holyoke Bank v. Good-
man Paper Mfg. Co., 9 Cush. 576; Chester

Glass Co. V. Dewey, 16 Mass. 94, 8 Am. Dec.

128.

Michigan.—Parker v. Northern Cent. Mich-
igan R. Co., 33 Mich. 23.

New York.— Buffalo, etc., R. Co. v. Gary,
26 N. Y. 75; Eaton v. Aspinwall, 19 N. Y.

119; Abbott V. Aspinwall, 26 Barb. 202;
Mead v. Keeler, 24 Barb. 20, 25.

Pennsylvania.— McHose v. Wheeler, 45 Pa.

St. 32.

United States.— Casey v. Galli, 94 U. S.

673, 680, 24 L. ed. 168, 307.

See also Slocum v. Warren, 10 R. I. 116,

where there is a long and valuable discus-

sion of this principle of estoppel in the opin-

ion of the court, by Durfee, J., in which

numerous authorities are examined, result-

ing in the conclusion that a, shareholder pro-

ceeded against by a creditor of the corpora-

tion could not set up, in order to escape

liability, the defense that the corporation

had not come into existence by reason of its

failing to pay into the treasury of the state

the statutory tax or fee consisting of one
hundred dollars.

91. Dutchess Cotton Manufactory v. Davis,

14 Johns. (N. Y.) 238, 7 Am. Dec. 459. See

also supra, I, N, 1, b.

92. Lucas Market Sav. Bank v. Goldsoll,

8 Mo. App. 595.

93. Goodrich v. Reynolds, 31 111. 490, 83

Am. Dec. 240.

94. Illinois.— Goodrich v. Reynolds, 31111.

490, 83 Am. Dec. 240; Rice v. Rock Island,

etc., R. Co., 21 III. 93.

Indiana.— Brookville, etc.. Turnpike Co. v.

McCarty, 8 Ind. 392, 65 Am. Dec. 768.

Kentucky.— Hughes v. Somerset Bank, 5

Litt. 45.

Massachusetts.— Worcester Medical Inst.

V. Harding, 11 Cush. 285.

Missouri.— Hamtramck v. Edwardsville
Bank, 2 Mo. 169.

New York.— Dutchess Cotton Manufactory
V. Davis, 14 Johns. 238, 7 Am. Dec. 459.

On the question of estoppel see the follow-
ing analogous decisions : Burlington v. Gil-

bert, 31 Iowa 366, 7 Am. Rep. 143; In re

Sharp, 56 N. Y. 257, 15 Am. Rep. 415; Bid-

well V. Pittsburgh, 85 Pa. St. 412, 27 Am.
Rep. 662, and cases cited.

95. Alabama.— Selma, etc., R. Co. v. Tip-

ton, 5 Ala. 787, 39 Anu Dec. 344.

Kansas.— Hunt v. Kansas, etc., Bridge Co.,

11 Kan. 412.

Massachusetts.— Cabot, etc.. Bridge v.

Chapin, 6 Cush. 50.

Missouri.— Central Plankroad Co. v. Clem-
ens, 16 Mo. 359.

[VI. P. 6, a, (i), (d), (2)]
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in which case as already seen ^' the estoppel extends go far as to prevent him
from denying that the assessment was duly made. (3) Where the rights of

creditors of the corporation have supervened," a subject reserved for future treat-

ment, for instance, where the subscriber gives his promissory note in settlement

of his subscription and it passes into the hands of an innocent holder for value

before maturity,'^ although this rather concerns an immunity which attaches to

negotiable paper. Where the proceeding is by a creditor to enforce the indi-

vidual liability of the shareholder, this principle of estoppel extends so far as to

prevent him from setting up the unconstitutionality of the charter as his defense."

(e) Principle Limited to Corporations Which May Lawfully Exist. As
already seen,^ the limitation of the rule which upholds the acts of de facto corpo-

rations is that it applies only to corporations which might lawfully exist ; otlier-

wise the courts would be called upon to sanction usurpations of corporate privi-

leges and violations of positive law, which courts will not in general do, even
where both parties to a controversy request it.^

(f) Constitutionality of Charter or Governing Statute. Notwithstanding the

foregoing, on grounds of public convenience and necessity, it has been held that

the rule which prohibits the trial of the question of corporate existence in a col-

lateral proceeding extends so far as to prevent the constitutionality of the act of

incorporation from being drawn into question even where the attempt is made by
the corporation.' So it has been held that a shareholder in a corporation who has

participated in its organization and acted as a director cannot set up the unconsti-

tutionality of the statute under which the organization was had, as a defense to

the payment of his stock subscription.* For stronger reasons the principle of

estoppel will prevent the shareholder of a corporation, whose charter is repugnant
to the constitution of the state, and hence void, from urging that fact when sued

in respect of his individual liability to creditors under the charter.^

(g) Defense That Cha/rter Was Obtained hy Fraud. It cannot be shown as

a defense to such an action that the charter of the company was obtained by
fraud, and it is proper to exclude evidence tendered for this purpose, provided it

appear that the shareholder participated in the business of the company, voted

to accept an amendment of its charter, acted as a director, etc.* But it has been

held that " where a charter has been obtained by means of fictitious subscriptions

for part of the stock, and a fraud has been committed on a iona fide subscriber,

by which he has either sustained or might sustain injury, no action can be main-

tained against him by the corporation for the amount of his subscription, unless

such subscriber has accepted the cliarter, and by his own acts has assisted in put-

ting it in operation." ' In the same case the doctrine on which we are comment-
ing was said not to apply in cases where the corporation never had any legal

existence, but was a sham, and where a large portion of the stock was fraudu-

lently and fictitiously created, for the mere purpose of being used as e, decoy to

induce other people to subscribe. Accordingly where the affidavits required by
the law as a condition precedent to the issuing of the license by the secretary of

state were shown never to have been filed, and where the five thousand dollars in

Vew York.— Dutchess Cotton Manufactory 99. McCarthy v. Lavasche, 89 111. 270, 31

Co. V. Davis, 14 Johns. 238, 7 Am. Dec. 459. Am. Rep. 83.

Pennsylvania.—Clark v. Monongahela Nav. 1. See supra, I, 0, 2, d.

Co., 10 Watts 364; Centre, etc.. Turnpike 2. St. Louis Colonization Assoc, v. Hen-
Co. V. McConaby, 16 Serg. & R. 140. nessy, 11 Mo. App. 555.

England.— Cheltenham, etc., R. Co. v. 3. St. Louis v. Shields, 62 Mo. 247.

Daniel, 2 Q. B. 281, 2 R. & Can. Cas. 728, 42 4. Weinman v. Wilkinsburg, etc., R. Co.,

E. C. L. 675; Sheffield, etc., R. Co. v. Wood- 118 Pa. St. 192, 12 Atl. 288.

cock, 11 L. J. Exch. 26, 7 M. & W. 578. 5. McCarthy v. Lavasche, 89 111. 270, 31

96. See supra, I, K, 6, a; VI, H, 13, d; VI, Am. Rep. 83.

J, 1, e, (II) ; VI, J, 2, d, (n) ; VI, k, 1, g,(n). 6. Smith v. Heidecker, 39 Mo. 157.

97. See infra, VI, P, 6, a, (I), (h). 7. Occidental Ins. Co. v. Ganzhorn, 2 Mo.
98. Camp v. Byrne, 41 Mo. 525. App. 205, 208.

[VI, P, 6, a, (i), (d), (2)]
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cash of the capital stock, as required by the statute, had not been paid in by the

subscribers at the time the license was issued, it was held that the corporation

could not maintain an action against a subscriber to enforce his stock subscription.^

(h) Shareholders Estopped as Against Creditors From Setting Up Their
Own Incorporation. When the shareholders in a body which has acted and held

itself out as a corporation are proceeded against ' by creditors, they are equally

estopped by their own conduct from denying that they are a corporation ;
^ for it

would be palpably wrong to permit a defendant, who is one of the> ownei-s of the

capital stock of a defacto corporation, which operates and sues for his benefit, to

set up a failure of its organizers to perform a duty initiatory to its legal exist-

ence, when plaintiff, if sued by the corporation for defendant's benefit, could not

set up tlie same fact as a defense to the suit.^" " Their own acts," says Brickell,

C. J., " vitalized the corporation, gave it credit, invited and induced dealings with

it ; and it is true conservatism, and sound policy, promotive of right and equity,

to seal their lips against contradiction and denial of that which they must be
taken to have aflirmed, to the injury of strangers who have trusted the

affirmation." "

(i) Estoppel to Set Up Non -Existence of Corporation at Time of Subscrip-

tion. In their struggles with this question'^ the courts have sometimes rested

their conclusions on the ground that in such a case as in others, the shareholder,

when sued by the corporation, is estopped from denying its lawful existence ;

"

and this principle of estoppel comes into play with stronger force where
the action against a shareholder is by or on behalf of the creditors of the

corporation."

(j) Estoppel to Set Up Dissolution of Corporation Where Proceeding Is on
Behalf of Creditors. Where the proceeding is by or on behalf of creditors, it is

totally immaterial that as soon as the indebtedness was created the corporation

8. Occidental Ins. Co. v. Ganzhorn, 2 Mo.
App. 205. See also Wells v. Jones, 41 Mo.
App. 1.

9. Illinois.— McCarthy v. Lavasche, 89
111. 270, 31 Am. Eep. 83; Wheelock v.

Kost, 77 111. 296; Tarbell v. Page, 24

111. 46; Eice v. Rock Island, etc., R. Co.,

21 111. 93.

"New York.— Buffalo, etc., R. Co. v. Gary,

26 N. Y. 75; Methodist Episcopal Union
Church i;. Pickett, 19 N. Y. 482; Eaton v.

Aspinwall, 19 N. Y. 119; Abbott v. Aspin-
wall, 26 Barb. 202 ; Mead v. Keeler, 24 Barb.

20.

Pennsylvania.— McHose v. Wheeler, 45 Fa.

St. 32.

Rhode Island.—Slocum v. Providence Steam,
etc., Co., 10 R. I. 112.

United States.— Chubb v. Upton, 95 U. S.

665, 24 L. ed. 523; Upton v. Hansbrough, 28

Fed. Cas. No. 16,801, 3 Biss. 417.

See 12 Cent. Dig. tit. " Corporations," § 92.

10. Eaton v. Aspinwall, 19 N. Y. 119.

11. Central Agricultural, etc., Assoc, i'.

Alabama Gold L. Ins. Co., 70 Ala. 120, 133.

And see McCarthy v. Lavasche, 89 111. 270,

31 Am. Rep. 83.

Instances where defense of no incorpora-

tion has been held unavailable.— Without
entering into impracticable details, the fol-

lowing cases may be referred to as presenting

instances where the defense of no incorpora-

tion has been held unavailable, either on

grounds of estoppel or on other grounds, to

the shareholder in an action to recover as-

sessments or otherwise to enforce his con-

tract of subscription, either in favor of the
corporation or its creditors.

Illinois.— Turhell v. Page, 24 111. 46.

Massachusetts.— Merrick v. Reynolds En-
gine, etc., Co., 101 Mass. 381; Newcomb v.

Reed, 12 Allen 362; Dooley v. Cheshire Glass
Co., 15 Gray 494; Boston Acid Mfg. Co. v.

Moring, 15 Gray 211; Narragansett Bank v.

Atlantic Silk Co., 3 Mete. 282.

Neu> York.— Eaton v. Aspinwall, 19 N. Y.
119; Abbott V. Aspinwall, 26 Barb. 202;
Mead v. Keeler, 24 Barb. 20.

Pennsylvania.— McHose v. Wheeler, 45 Pa.

St. 32; Patterson ii. Wyomissing Co., 40 Pa.

St. 117.

Rhode Island.—Slocum v. Providence Steam,
etc., Co., 10 R. I. 112.

United States.— Union Horseshoe Works v.

Lewis, 24 Fed. Cas. No. 14,365, 1 Abb. 518;
Upton V. Hansbrough, 28 Fed. Cas. No.
16,801, 3 Biss. 417.

Instances where this defense was success-

ful.— In the following cases against share-

holders this defense of no incorporation was
successfully set up. Katama Land Co. v.

Holley, 129 Mass. 540; Dorris v. Sweeney,
60 N. Y. 463 (contract made before the
formation of the corporation and conditioned
upon its formation).

13. See supra, VI, H, 6, d, (vii).

13. Dorris v. French, 4 Hun (N. Y.) 292,

6 Thomps. & C. (N. Y.) 581.

14. Bell's Appeal, 115 Pa. St. 88, 8 Atl.

177, 2 Am. St. Rep. 532.

[VI, P, 6, a, (i), (j)]
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had been dissolved by the state on the ground that it never legally existed.'^ For,
although by a rule of the common law, a forfeiture of a corporate charter may
extinguish all debts due by the corporation, yet the collateral undertaking of the
shareholders, under a section of its charter -miich makes them individually liable

for its debts, will remain unimpaired.^*

(k) Rule Operates to Protect Shareholders of Pe Facto Corporations From,
Personal lAdbility. In the absence of a statutory provision making shareholders

liable in case of failure to comply with the requirements of a charter, persons who
have contracted with a de facto corporation as a corporation cannot deny its exist-

ence in order to charge its shareholders individually as partners."

(l) Whether Shareholder Estopped to Peny Corporate Existence hy Reason
of Paying One or More Instalments. One court has held that the payment of

an instalment on a subscription to its stock is a sufficient recognition of the legal

existence and organization of the corporation by the subscriber so paying to enable

it to recover tlie remaining instalments from him.*' But-another has held that in

an action to enforce a subscription to corporate stock a declaration that defendant
paid all of his subscription except that sued on, which is alleged to have been duly
and regularly called in and demand therefor made, payment of which was refused

by defendant, does not allege sufficient facts to create an estoppel to dispute the

corporate existence."

(m) Shareholder Estopped to Peny Corporate Existence hy Attending Meet-
ings, Serving as Pirector, Etc. Speaking generally it may be said that in an

action for an assessment the shareholder will be estopped from denying the exist-

ence of the corporation by the fact that he has participated in its organization,

attended its meetings, served as a director, or otherwise has knowingly derived

benefits which he could not have derived except on the assumption of its valid

existence as a corporation,^ a subject reserved for future consideration. This

principle applies with even greater force where the rights of creditors are involved,^'

and especially where there has been a great lapse of time ;
^ and so where a con-

solidation has taken place years before, estopping the shareholder from setting up
technical objections to the proceedings taken by the other corporation to effect

the consolidation.^

(n) Opposing Pootrine That Existence of Corporation Must Be Affirm-
atively Proved. Some authority is found in the decisions of highly respectable

courts to the effect that in actions of this nature, whether by the corporation to

recover assessments from its shareholders or on behalf of its creditors, the share-

holder will not be estopped to deny the existence of the corporation, but that its

existence must be affirmatively proved by plaintiH.''*

(o) View That Question of No Incorporation Cannot Be Tried Where
Proceeding to Collect Subscription Is Brought in Equity. In a case in a court

15. Rowland v. Header Furniture Co., 38 19. Schloss v. Montgomery Trade Co., 87

Ohio St. 269; Gaff v. Flesher, 33 Ohio St. Ala. 411, 6 So. 360, 13 Am. St. Rep. 51.

453. 20. Cabot, etc., Bridge v. Chapin, 6 Cush.

16. Robinson v. Lane, 19 Ga. 337. See (Mass.) 50; Schenectady, etc.. Plank Road
also infra, VIII, P, 1, c, (n), (C). Co. v. Thatcher, 11 N. Y. 102; Rockville, etc.,

17. Stout V. Zulick, 48 N. J. L. 599, 7 Turnpike Road v. Van Ness, 20 Fed. Cas. No.

Atl. 362. Another court has stated the 11,986, 2 Cranch C. C. 449.

rule which protects them even more broadly, 21. Smith v. Heidecker, 39 Mo. 157

;

by holding that persons dealing with a cor- Eaton v. Aspinwall, 6 Duer (N. Y.) 176 [af-

poration which is not legally organized can- -firmed in 19 N. Y. 119].

not, for this reason, proceed against share- 22. Mead v. Keeler, 24 Barb. (N. Y.) 20.

holders who for several years acted as a cor- 23. Wells v. Rodgers, 60 Mich. 525, 27

poration in good faith, supposing themselves N. W. 671.

to be incorporated, the state not having 24. Indianapolis Furnace, etc., Co. t».

moved in the matter. Gartside Coal Co. v. Herkimer, 46 Ind. 142; Hudson v. Carman,

Maxwell, 22 Fed. 197. 41 Me. 84; Utley v. Union Tool Co., 11 Gray

18. Maltby v. Northwestern Virginia R. (Mass.) 139; Unity Ins. Co. v. Cram, 43

Co., 16 Md. 422. N. H. 636.

[VI, P, 6, a, (i), (j)]
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of equity the view has been taken that an allegation that a corporation was not
properly organized, and therefore had no authority to collect a subscription made
to its capital stock, is a question that can be tried only in a court of law.^ But
while a proceeding to forfeit the charter is necessarily a proceeding at law, yet if

such a question can under any circumstances at all be tried in a collateral pro-

ceeding against a shareholder, the trial can only be a trial for the purposes of that

proceeding, and it is not perceived why such a trial cannot be as well had in a

court of equity as in a court at law, if the court otherwise has jurisdiction.^

b. Matters Affecting Contpaet of Subscription— (i) Tbat Subscription Was
Feigned and Fmaudvlent. It will be no defense to an action against a share-

holder for an assessment that the subscription was feigned and fraudulent, and
that the company was a party to the fraud ;

^^ or that the shareholders agreed
among themselves to issue their stock certificates as " paid up," ^ since a party
will not thus be allowed to set up his own turpitude. But this principle can have
no application where the subscriber was innocent and was induced to take the
shares by fraud.''

(ii) That Subscmiption Paper Was Abandoned. It will be competent to

set up as a defense to such an action, and to establish the defense by parol evi-

dence, that the subscription paper which is the subject of the action was aban-
doned and that a new one was substituted in its place and made the basis of the
organization of the company.^

(ill) Yariojts Irrboularities, Illegalities, Etc., in Subscription or
Allotment of Shares. The following defenses, which fall under this head,
have been held unavailing : The failure of the commissioners to give notice of

the time and place of receiving the subscriptions, since the object of the statutory

provision for such notice is merely designed to prevent a monopoly of the stock,

and the want of notice is therefore no defense to one who does subscribe ; ''

that the subscription books were opened upon a notice signed not by all but by
a majority only of the original corporators ; ^ that some of the subscriptions neces-

sary to make up the requisite amount were improperly made, provided they were
accepted bona fide and acted upon by the corporation ; ^ that the sum subscribed

exceeded the amount intended to be raised, but in such a case the subscriptions

of all the subscribers should be paid fro rata ;
^ the failure of the agent who

received the subscription to return the subscription paper to the home office of

the corjjoration, since this was not necessary to complete the contract of sub-

scription ;
^ that the subscription was made before the organization of the com-

pany took place ;
^ that the stock had never been received by the commissioners,

having been delivered to them in escrow merely, inasmuch as that allegation was
contradicted and disproved by the record, that is, it was recognized by plaintiff

25. Thompson v. Guion, 58 N. C. 113. '"Where a corporation has gone into opera-

26. 2 Thompson Corp. § 1873. tion, and rights have been acquired under it,

87. Graff v. Pittsburgh, etc., E.. Co., 31 every presumption should be made in favor of

Pa. St. 489. the legality of its existence." Hagers-Town
28. Wurtzburger v. Anniston Rolling Mills, Turnpike Road Co. r. Creeger, 5 Harr. & J.

94 Ala. 640, 10 So. 129; GofiF v. Hawkeye (Md.) 122, 125, 9 Am. Dec. 495.

Pump, etc., Co., 62 Iowa 691, 18 N. W. 307. 32. Penobscot R. Co. v. White, 41 Me. 512,

See also Clayton v. Ore Knob Co., 109 N. C. 66 Am. Dec. 257.

385, 14 S. E. 36. 33. Baile v. Calvert College Education Soc,
29. See su-pra, VI, K, 1, a (i). 47 Md. 117. See also supra, VI, N, 2, a, (i),

30. Southern Hotel Co. v. Newman, 30 (a) e* seq.

Mo. 118. 34. State Treasurer v. Cross, 9 Vt. 289, 31

31. Hagers-Town Turnpike Road Co. v. Am. Dec. 626. See also supra, VI, N, 1, o.

Creeger, 5 Harr. & J. (Md. ) 122, 9 Am. Dec. It is quite the reverse where the requisite
495. See also Union Turnpike Road Co. v. capital is not subscribed for. See supra,
Jenkins, 1 Cai. (N. Y.) 381, 389. In such VI, N, 2, a, (i), (a) et seq.

a case it was held an error to instruct the 35. Pickering v. Templeton, 2 Mo. App.
jury that they might presume that the notice 424.

above described was given according to the 36. Stanton v. Wilson, 2 Hill (N. Y.) 153.

directions of the law, the court saying: See supra, VI, H, 6, a et seq.

rvi, p, 6, b, (ill)]
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corporation as valid stock ; ^ that the formula at the head of the contract of sub-
scription was not precisely the same as that recited in the act of incorporation in
respect of the name or designation of the corporation itself, the variance not
being material, and such as to amount to a failure of identity.^

(iy) TsatShares WereNot Allotted bt Ifumbebs." "Where a person has
subscribed to the capital stock of a corporation, and an action is brought against him
for an assessment, it will be no defense on his part that the shares were not
allotted to him by numbers ; but that notwithstanding this the company proceeded
to forfeit his shares, to sell them, and to bring the present action against him for
the residue. The reason is that the shares being equal in amount no confusion
could arise from the failure to allot the shares to the subscriber by particular

numbers.^^ Of course the rule is different where the governing statute prescribes
that the names of the shareholders shall be entered upon the register of the com-
pany, " together with the number of shares to which such stockholders shall be
respectively entitled, distinguishing each share by its number," and on this

ground certain English cases are to be distinguished.^"

(v) Tbat Notes Were Received From Subsoriber Instead of Monet.
Nor is it a good defense to an action by the corporation on a promissory note
given by a subscriber in settlement of his subscription, that the corporation
improperly received the note in payment of the stock,' instead of requiring
defendant to pay the money/'

(vi) That Directors Released Other Shareholders. Nor is it any
defense to such an action that the directors, without the consent of the other

shareholders, released certain of the subscribers to the company's stock from lia-

bility therefor ; for such a release if made is void, and the shareholder whom the

directors have attempted to release remains bound to make good his subscription.**

(vii) That No Share Certificate Wa'S Delivered to Defendant. It

will be no defense that the corporation failed to deliver to defendant a certificate

of his shares, since the certificate does not constitute the shares, but is merely
an evidence or muniment of his title,S/'especially where the subscriber has not

demanded the certificates and the corporation has not refused to deliver them.**

Therefore a paragraph of an answer in such an action setting up that the corpo-

ration has made to defendant no tender of a certificate of his shares is bad.*^

37. Wight v. Shelby R. Co., 16 B. Mon. action by a corporation on notes given for a
(Ky.) 4, 63 Am. Dec. 522. subscription to the stock that the notes were

38. Hagers-Town Turnpike Road Co. v. stock notes. Ryan v. Vanlandingham, 2.5

Creeger, 5 Harr. & J. (Md.) 122, 9 Am. Dee. 111. 128.

495. So of a subscription book. Oler v. 42. Dorman v. Jacksonville, etc.. Plank
Baltimore, etc., R. Co., 41 Md. 583. Road Co., 7 Fla. 265 ; Chouteau Ins. Co. v.

39. European, etc., R. Co. v. McLeod, 16 Floyd, 74 Mo. 286. Compare Gill v. Balis,

•N. Brunsw. 3. 72 Mo. 424; Upton v. Tribilcoek, 91 U. S.

40. Wolverhampton New Waterworks Co. 45, 23 L. ed. 203. See also Faulkner v. Heb-

V. Hawksford, 7 p. B. N. S. 795, 812, 97 ard, 26 Vt. 452.

E. C. L. 795 {where it was said by Erie, 43. South Georgia, etc., R. Co. v. Ayres,

C. J., that "no shares had been num- 56 Ga. 230; Smith tJ. Gower, 2 Duv. (Ky.)

bered, and no specific shares had been appro- 17 ; Dallas Cotton, etc., .Mills v. Clancey,

priated;" but the real ground of the de- (Tex. App. 1891) 15 S. W. 194; Hawley v.

cision seems to have been that defendant's Upton, 102 U. S. 314, 26 L. ed. 179; Farrar

name was not on any register of shareholders v. Walker, 8 Fed. Cas. No. 4,679, 3 Dill. 506

such as the company was required by the act note. Hence it is not necessary for plaintiff

to keep. At least this was the understanding to allege that a certificate was tendered to

of the case by a majority of the supreme defendant before the action was brought,

court of New Brunswick. European, etc., R. Miller v. Wild Cat Gravel Road Co., 52

Co. V. McLeod, 16 N. Brunsw. 3) ; Newry,etc., Ind. 51.

R. Co. V. Edmunds, 2 Exch. 118, 123, 17 L. J. 44. Chester Glass Co. v. Dewey, 16 Mass.

ExCh. 102, 5 R. & Can. Cas. 275. 94, 8 Am. Deo. 128.

41. Finnell v. Sanford, 17 B. Mon. (Ky.) 45. Slipher v. Earhart, 83 Ind. 173; Drover

748; Home Stock Ins. Co. v. Sherwood, 72 v. Evans, 59 Ind. 454; Hartsville University

Mo. 461. It is not a good defense, within v. Hamilton, 34 Ind. 506; Beaver v. Harts-

section 9 of the Illinois act of 1845, to an ville University, 34 Ind. 245 ; Heaston v. Cin-

[VI, P, 6, b, (III)]
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(viii) Teat Company Guabantebd That It Would Pat Intbhest on
Shares. A guaranty in the contract of subscription that the corporation will

pay interest on the stock " as soon as paid " constitutes no defense to an action

against a shareholder for an assessment, although the company has broken the
agreement and suspended operations.^'

e. Matters Affecting Legality of Assessment—-(i) In General. Defendant
may of course challenge the legality of the assessment.*' He may show that the
order for it was made by less than a majority of the directors, and is therefore
void ; and subsequent action by the whole board under this order will not amount
to a ratification.^ Where the governing statute requires that the shareholders
shall be assessed equally in respect of their subscriptions, if an equal assessment
has not been made, this fact is a good defense on the part of any shareholder
when sued by the company to recover an assessment.*'

(ii) That There Has Been Prior Forfeiture OE Shames. Defendant
cannot plead that by reason of his default respecting another instalment he had
forfeited to the corporation all the shares subscribed by him, and that the amount
thus forfeited was equal to the amount claimed in. the suit.™ But as already
seen^' a valid forfeiture of shares, and hence one not fraudulent or collusive,

dissolves the connection between the shareholder and the company, and therefore

creditors of the company cannot, in the event of its becoming insolvent, charge
him as a shareholder with the amount remaining unpaid on his shares.^^

(in) That There Has Been Transfer of Shares to Escape Liabilitt
AS Shareholder. Within the limits hereafter discussed,^^ if a subscriber to stock

of a corporation transfer it without the assent of the corporation, the transfer will

be no defense to him in an action for the amount due on his subscription.^ But
the corporation— the rights of the creditors not being involved— may affirm

such a transfer and proceed against the transferee to show that the transfer was
made without any consideration.'^

(iv) Waiver'BY Conduct OP Irregularity OFAssessment. A shareholder

may by his conduct validate an irregular assessment ; as by participating in a

meeting called for the purpose of organization, submitting to be elected director

and acting as such ; '' or by assisting in framing the by-law under which the

assessments are levied, and voting for its adoption.'' But an illegal assessment

upon corporate stock cannot be made good, upon the footing of contract, from
an assent, to be presumed from an assent to former illegal assessments of lesser

amount ; nor can such assent be given with effect by an assignor of stock, after an
assignment of the stock and notice of the assignment given to the corporation.'*

(v) Waiver by Conduct of Right to Object That Statutory Deposit
Has Not Been Paid. The same rule applies to the matter of the non-payment

cinnati, etc., R. Co., 16 Ind. 175, 79 Am. 49. European, etc., R. Co. v. McLeod, 16
Dec. 4.30; Vawter v. Ohio, etc., R. Co., 14 N. Brunsw. 3.

Ind. 174. That the company is at most 50. Herkimer Mfg. Co. v. Small, 2 Hill
bound to make a conditional tender see Hardy (N. Y. ) 127.

f. Merriweather, 14 Ind. 203. 51. See supra, VI, O, 2, g, (I) et seq.

46. Miller v. Pittsburgh, etc., R. Co., 40 52. Allen v. Montgomery R. Co., 11 Ala.
Pa. St. 237, 80 Am. Dec. 570. In this case. 437.

and in the subsequent case of Pittsburgh, 53. See infra, VII, D, 1, d et seq. ; VIII, N,
etc., R. Co. V. Allegheny County, 63 Pa. 7, a et seq.

St. 126, the practice of paying interest on 54. Everhart v. West Chester, etc., R. Co.,

stock is denounced, and in the latter case it 28 Pa. St. 339.

is held that the corporation cannot without 55. Hall v. U. S. Insurance Co., 5 Gill

statutory authority bind itself for such in- (Md.) 484.

terest. 56. Bucksport, etc., R. Co. v. Buck, 68 Me.
47. Lancaster Starch Co. v. Moore, 62 81 ; Paine v. Caswell, 68 Me. 80, 28 Am. Rep.

N. H. 671. See also supra, VI, N, 1, b. 21.

48. Hamilton v. Grand Rapids, etc., R. Co., 57. Willamette Freighting Co. v. Stannus,

13 Ind. 347; Cowley v. Grand Rapids, etc., R. 4 Oreg. 261.

Co., 13 Ind. 61 ; Price v. Grand Rapids, etc., 58. Atlantic De Laine Co. v. Mason, 5 R. I.

R. Co., 13 Ind. 58. 463.

[VI, P. 6. e. (V)]



528 [10 Cyc] CORPORATIONS

of the deposit required to be paid when the subscription is made. If the act of

incorporation requires the payment of five dollars per share to the commissioners,

and without such payment the subscription to be void, one sued for non-payment
who has exercised the right of a shareholder by voting for managers cannot set

up such omission in defense.^'

d. Defenses Relating to Conduct or Misconduct of Directors— (i) That
DiRSCTORs Mads AssmNMENT of Riqjst of Action in Fraud of Rights of
Corporation. Where a corporation by its directors assigned one of its stock

notes to certain of its directors as security for advances, who afterward brought
suit upon it in the name of the corporation for their own benefit, and the cor-

poration was at that time, and had ever since remained insolvent, and defendant,

at the time of the assignment and of the bringing of the suit, was a shareholder,

it was held that he could not avail himself, by way of defense to the suit, of the

fact that the note had been so signed, even if such assignment could be regarded

as a fraud upon the corporation.

(ii) That Directors Were Guilty of Various Violations of Char-
ter. It is no defense to such an action that the directors of the corporation have
violated the charter,^i as by issuing shares to defendant in contravention of its pro-

visions ;
^^ that they have caused a portion of the roadway of the plank road which

the corporation was organized to build to be constructed of gravel instead of

plank ;
°' or that the corporation has not managed its business in the places

required by law.^ Nor can the shareholder in such an action set up that which,
in a direct proceeding by the state, would work a forfeiture of the charter ; for

such matters cannot be inquired into collaterally, but can be challenged only by
the state.*^ But of course it is competent for the legislature to make the indi-

vidual subscriber a representative of tire state, just as the plaintifE is to some
extert in an action qui tarn. It can enact that a particular violation of the char-

ter or governing statute shall take away a given right of action by the corpora-

tion, in which case the violation of the charter is of course pleadable as a defense

to the given action, and must be tried collaterally. Thus a statute of Missouri,

enacted to prevent illegal banking, prohibited the passing of bank-notes of a less

denomination than five dollars, and it was held that this violation of its charter

might be pleaded in bar of any suit instituted by it, although the result would be
to work a forfeiture of its charter pro tanto.^^ Under that statute a shareholder

sued for his subscription might plead a violation of the act by the corporation in

bar of the suit.^^ Keferring to this decision, the supreme court of Missouri, in

a subsequent case, say :
" The only exception to this rule which prohibits collat-

eral inquiry by a private citizen into the supposed illegal acts of a corporation, is

where express legislative permission is granted therefor." ^

(hi) Nonfeasance, Malfeasance, or Mismanagement by Directors.
The fact that the directors have been guilty of reckless, extravagant, or unwise

59. Clark r. Monongahela Nav. Co., 10 67. North Missouri R. Co. v. Winkler, 33

Watts (Pa.) 364. Mo. 354.

60. Protection Ins. Co. v. Ward, 28 Conn. 68. Martindale v. Kansas City, etc., R. Co.,

40n. 60 Mo. 508.

61. Hannibal, etc., Plankroad Co. ». Mene- Setting up the failure of plaintiff, a rail-

fee, 25 ilo. 547. road company, to expend a given amount of

62. Canal Bank v. Holland, 5 La. Ann. money in the construction of its road, or to

303. prosecute such construction as required by
63. Hannibal, etc., Plankroad Co. v. Mene- its charter, no defense. Thornburgh v. New-

fee, 25 Mo. 547. castle, etc., R. Co., 14 Ind. 499; Vicksburg,

64. Courtright r. Deeds, 37 Iowa 503. etc., R. Co. v. McKean, 12 La. Ann. 638;

65. Smith v. Tallassee Branch Cent. Plank- Connecticut, etc., R. Co. v. Bailey, 24 Vt. 465,

Road Co., 30 Ala. 650; Hanover Junction, etc., 58 Am. Dec. 181. See also People v. Manhat-
R. Co. V. Grubb, 82 Pa. St. 36; Connecticut, tan Co., 9 Wend. (N. Y.) 351.

etc., R. Co. V. Bailey, 24 Vt. 465, 58 Am. Dec. That a court will not, in a collateral way,
181. decide a question of misuser of charter see

66. Christian University i'. Jordan, 29 Mo. Silver Lake Bank v. North, 4 Johns. Ch.

68. (N. Y.) 370.
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management of the affairs of the corporation will not release a shareholder from
the obligation of his subscription.^' The same principle holds good where the

misfeasance of the directors has been such as might, in a proceeding by the state,

work a forfeiture of the franchises of the corporation.™ A shareholder is not

allowed to shirk his obligation and thereby diminish the fund intended for the

security of the public in this y^o:^?'^

e. Defenses Relating' to Irregularities in Corporate Action— (i) In O^nbbal.
For stronger reasons the fact that irregiilarities have taken place in the manner
in which the managers or the majority of the shareholders have exercised the

power of the corporation affords no defense to such an action, such as irregulai'ities

in the adoption of by-laws or in the election of officers, where all the shareholders

and officers thereof recognize and treat such by-laws and such election as legal

and valid ;
'^ or the fact that after the subscription was made a by-law was adopted

requiring the payment of the iirst instalment before the siiibscriber would be

entitled to vote on corporate matters.''^ ISTor can defendant give evidence that

there was not a sufficient number of the directors of the bank present, at the time

of making a certain order, competent to transact business of that description ; and
that funds had been withdrawn from the bank under that order, when the charter

required a greater number of directors, whereby he as a shareholder had been
deprived of a dividend on his stock.'''*

(ii) Irmeoulabitt OB Illsoality m Election of Dibeotobs. Nor will

the fact that the directors have been irregularly or even illegally elected be any
defense to such an action,''^ as that they have been elected without sufficient

notice,''^ or that they have been elected at an election which took place outside

the state.'" The principle which validates the action of de facto officers and
excludes collateral inquiry into their right to hold office applies in such cases.

f. Defenses Raising Question of Forfeiture of Charter. The general rule is

that the shareholder cannot, when sued to enforce his contract of subscription,

raise the defense that the charter of the corporation has been forfeited by reason

of malfeasance or nonfeasance on the part of the directors or managers, as by
failing to enter upon the construction of the work which the corporation was
created to perform, within a stated period, since this is a matter which can prop-

That the raising of a sum named is not a Harr. & J. (Md.) 489. In like manner it is

condition precedent to making a call see no defense to an action on a stock subscrip-

Waterford, etc., R. Co. v. Dalbiac, 6 Exch. tion by a company organized to carry on the

443, 20 L. J. Exch. 227, 6 R. & Can. Cas. business contemplated in the subscription,

753, 4 Eng. L. & Eq. 455. and engaged in that business only, that it

69. Southern L. Ins., etc., Co. v. Lanier, might, under the act of incorporation, have
5 Fla. 110, 58 Am. Dec. 448; Chetlain v. carried on other business. Haskell «. Worth-
Republic L. Ins. Co., 86 111. 220; Merrill v. ington, 94 Mo. 560, 7 S. W. 481. So a sub-

Reaver, 50 Iowa 404. scriber to shares in a New Jersey banking
70. Smith v. Tallassee Branch Cent. Plank- company, who has received a certificate, can-

Road Co., 30 Ala. 650. not claim exemption from a suit prosecuted

71. Southern L. Ins., etc., Co. v. Lanier, by its receiver on the ground that the asso-

5 Fla. 110, 58 Am. Dec. 448. ciates never chose a board of directors or

Illustrations of the foregoing where the obtained deposits, but only issued circulating

misconduct of the directors presented una- notes and accepted bills of exchange. Day-
vailing defense on the part of the sharehold- ton v. Borst, 7 Bosw. (N. Y. ) 115.

ers will be found in Chetlain v. Republic L. 75. Johnson ». Crawfordsville, etc., R. Co.,

Ins. Co., 86 111. 220; Little v. Obrien, 9 11 Ind. 280; Central Plankroad Co. u. Clem-
Mass. 423 ; Chouteau Ins. Co. v. Floyd, 74 ens, 16 Mo. 359.

Mo. 286; Lingle V. National Ins. Co., 45 Mo. 76. Central Plankroad Co. v. Clemens, 16

109; Columbia Bottom Levee Co. ;;. Meier, Mo. 359.

39 Mo. 53. Compare Brown v. Union Ins. 77. Ohio, etc., R. Co. v. McPherson, 35 Mo.
Co., 3 La. Ann. 177. 13, 86 Am. Dec. 128. The court cited John

72. Ginrich v. Patrons' Mill Co., 21 Kan. v. Farmers', etc.. Bank, 2 Blackf. (Ind.)

61. 367, 20 Am. Dec. 119; All Saints Church o.

73. Chandler v. Northern Cross R. Co., 18 Lovett, 1 Hall (N. Y.) 191; Vernon Soc. v.

111. 190. Hills, 6 Cow. (N. Y.) 23, 16 Am. Dec.
74. Whittington v. Farmws' Bank, 5 429.

[34] [VI, P, 6, f]
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erly be raised and litigated by the state alone.'' There are, however, charters

under which the commencement of operations within a stated time is a condition

precedent to the right to exercise corporate powers," and other charters under
which, in case the corporation does not enter upon its operation within a stated

period, there is an ipsofacto forfeiture of the charter,'" in which case the original

charter having become null and void, no action can be maintained on a contract

of subscription made thereunder.''

g. Defense That Enterprise Has Been Abandoned. This defense has arisen

chiefly in actions by railroad companies to enforce their share subscriptions. The
cases present the distinction that the mere abandonment or authorization of work
will not have the effect of releasing the shareholder, since the very money for

which the corporation is suing may be necessary to enable it to resume work.'^

h. Defense That Corporation Has Adopted Resolution to Wind Up. Nor is it

any defense to such an action that before it was brought a resolution to discon-

tinue business and wind up the affairs of the corporation had been passed by the
board of directors;'^ since a cesser of corporate business does not amount to a
dissolution of the corporation, in the sense which disables it from suing to enforce
contracts which have been made with it ;

'* and moreover it may still need funds
to satisfy its creditors.

1. Defense That Corporation Has Sold or Leased All Its Property. On tlie

same reasons the conclusion is unavoidable that it is no defense to such an action

that the corporation has leased or sold its franchises to another, although the lease

or sale may be void ;
'^ nor that, after the commencement of an action on such

78. Connecticut, etc., R. Co. f. Bailey, 24
Vt. 465, 58 Am. Dee. 181.

79. MoCully v. Pittsburgh, etc., R. Co., 32

Pa. St. 25.

80. Bywaters v. Paris, etc., E. Co., 73 Tex.

624, 11 S. W. 856.

81. Greencastle, etc.. Turnpike, etc., Co.

V. Davidson, 39 Pa. St. 435.

82. Dorman v. Jacksonville, etc., Plank
Road Co., 7 Fla. 265. The partial abandon-

ment of the enterprise will in like manner
be no defense (Armstrong x>. Karshner, 47

Ohio St. 276, 24 N. E. 897) and the same
effect will be ascribed to the failure of the

company to complete same within a stated

portion of its time (Dallas Cotton, etc.. Mills

V. Clancey, (Tex. App. 1891) 15 S. W. 194),

but a total abandonment of the enterprise, fol-

lowed by a long lapse of time, will have this

effect (Pittsburgh, etc., R. Co. v. Byers, 32 Pa.

St. 22, 72 Am. Dee. 770, abandonment of con-

tract of subscription). In some such cases

the question whether the lapse of time has

been sufficiently great to discharge the sub-

scriber will be submitted to a jury. Dela-

ware River, etc., R. Co. r. Rowland, (Fa.

1887) 9 Atl. 929. In others equity will re-

lieve the subscriber. Fountain Ferry Turn-

pike Road Co. v. Jewell, 8 B. Mon. (Ky.)

140.

Abandonment presumed where no call made
for more than six years. Pittsburgh, etc.,

R. Co. V. Byers, 32 Pa. St. 22, 72 Am. Dec.

770.

Circumstances presenting evidence to go to

the jury on the question of abandonment.
Delaware River, etc., R. Co. v. Rowland, (Pa.

1887) 9 Atl. 929.

Subscribers relieved.— Abandonment for

upwards of nine years, failure to appoint di-

[VI, P, 6, f]

rectors, etc.— subscribers relieved in equity.

Fountain Ferry Turnpike Road Co. v. Jewell,

8 B. Mon. (Ky. ) 140. Stock notes given to

a railroad company, payable when the cars

should commence running, are not enforce-

able after a period of fourteen years. Blake
V. Brown, 80 Iowa 277, 45 N. W. 751.

It is no defense that the corporation, a rail-

road company, has not adequate means to
complete the enterprise (McMillan v. Mays-
ville, etc., R. Co., 15 B. Mon. (Ky.) 218, 61

Am. Dec. 181), that the railroad was not
completed within a stated time (Kansas City,

etc., R. Co. v. Alderman, 47 Mo. 349 ) , or

that the corporation is indebted for more
than the amount of the subscription, es-

pecially where the action is prosecuted for

the benefit of creditor ( Phoenix Warehous-
ing Co. V. Badger, 67 N. Y. 294), or by a
creditor (Bish v. Bradford, 17 Ind. 490).
Changes in location, route, termini, etc.,

of the proposed railroad, plank road, etc.

—

These are subjects not within the scope of

this article and therefore some of the cases

merely are referred to.

Indiana.—Evansville, etc., R. Co. v. Wright,
38 Ind. 64.

Kentucky.— Smith v. Gower, 2 Duv. 17.

Massachusetts.— Boston, etc., R. Co. v.

Wellington, 113 Mass. 79.

Missouri.— Central Plankroad Co. v. Clem-
ens, 16 Mo. 359.

Pennsylvania.— Chartiers R. Co. v. Hod-
gens, 77 Pa. St. 187.

83. Chouteau Ins. Co. v. Floyd, 74 Mo. 286.

84. Kansas City Hotel Co. v. Sauer, 65

Mo. 279; State Nat. Bank v. Robidoux, 57

Mo. 446. Compare Hill v. Fogg, 41 Mo. 563.

85. Ottawa, etc., R. Co. v. Black, 79 III.

262; Hays V. Ottawa, etc., R. Co., 61 111. 422;
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subscription, a mortgage executed by plaintiff company was foreclosed, and its

railroad and its franchises sold to purchasers who took possession ;^' nor that it

has been seized by the governor of the state, under a statute, to satisfy the state's

lien5
7. Conduct Showing Membership— Estoppel— a. In General— (i) Statement

OF Doctrine. If a person subscribes for and purchases a certain number of

shares, he naturally suffers his name to be entered on the books of tlie corporation

as a subscriber of, or a purchaser of, the stated number of shares, and to be thereby
held out to the world as a shareholder— he will be estopped to deny the truth of

that representation and to disavow the ownership when it ceases to be a benefit

and becomes a burden to him.^ If he has been held out unwarrantably and
wrongfully as a shareholder, he must immediately and publicly disavow the act

as soon as he discovers it or he will be taken to have ratified it so far as it affects

the rights of creditors.^' The rule rests upon the principle of estoppel in pais,

which means that a man will not be permitted to deny the truth of representa-

tions which he has made by liis conduct, after members of the public have acted

upon the same to their disadvantage.'^

(ii) Some Gontragtual Basis Neoessabt. Some contractual basis is plainly

necessary to support this rule as against shareholders in a corporation. In the case

of a partnership where the liability is unlimited, it seems>that a partner may be
charged as such in consequence of acts of estoppel alone.'' But in a corporation

some contractual basis must exist, real or supposed, in order to determine the

extent of his interest and consequently of his liability. If he has not been
entered on the books of the corporation, or upon any valid subscription paper, as

a shareholder in respect of a given number of shares, the mere fact of his attend-

ing meetings and doing other acts inconsistent with any other relation than that

Ti-oy, etc., R. Co. v. Kerr, 17 Barb. (N. Y.)

581.

86. Buffalo, etc., R. Co. v. Gifford, 87

N. Y. 294.

87. Mullins v. North, etc., R. Co., 54 Ga.

680. Where a shareholder pleaded, as a
defense to such an action, that by the terms

of his subscription it was to be paid when
the road should be completed between cer-

tain points, whereupon he was to receive a
certificate for a like amount of stock, and
that the company had sold and leased the

road, his plea was held bad on demurrer, for

the reason that if the charter authorized the

sale or lease the party subscribing must have
known that the power could be exercised ; and
if there was no such power conferred then
the sale and lease were void, and on payment
and receipt of his certificate he would hold

his stock unimpaired, and there jvas not a
failure of consideration. Hays v. Ottawa,
etc., R. Co., 61 111. 422. See also Ottawa,
etc., R. Co. V. Black, 79 111. 262.

88. In re Reciprocity Bank, 22 N. Y. 9,

17 (per Comstock, C. J.) ; McHose v.

Wheeler, 45 Pa. St. 32.

89. Maine.— Penobscot R. Co. v. Dummer,
40 Me. 172, 63 Am. Dec. 654 ; Chaffin v. Cum-
mings, 37 Me. 76.

Massachusetts.—Chase v. Merrimack Bank,
19 Pick. 564, 31 Am. Dec. 163.

Missouri.— Kansas City Hotel Co. v. Har-
ris, 51 Mo. 464.

ifew Hampshire.— Haynes v. Brown, 36
N. H. 545; New Hampshire Cent. R. Co. v.

Johnson, 30 N. H. 390, 64 Am. Dec. 300.

Worth Carolina.— Haywood, etc.. Plank
Road Co. V. Bryan, 51 N. C. 82.

Pennsylvania.— McHose v. Wheeler, 45 Fa.
St. 32.

South Carolina.— Greenville, etc., R. Co.
V. Coleman, 5 Rich. 118.

See also Casey v. Galli, 94 U. S. 673, 680,
24 L. ed. 168, where the rule and the deci-

sion upon which it rests is stated by
Swayne, J., which decision was quoted and
followed in Be Canada Cent. Bank, 25 Can.
L. J. N. S. 238, 240. See further the follow-

ing English cases of joint-stock membership
which support the rule. Dickinson v. Valpy,
10 B. & C. 128, 8 L. J. K. B. 0. S. 51, 5

M. & R. 126, 21 E. C. L. 63; Harvey v. Kay,
9 B. & C. 356, 7 L. J. K. B. 0. S. 167, 17

E. C. L. 163 ; Doubleday v. Muskett, 7 Bing.

110, 9 L. J. C. P. 0. S. 35, 4 M. & P. 750, 20
E. C. L. 58; Ellis v. Schmoeck, 5 Bing. 521,

15 E. C. L. 702; Perring v. Hone, 4 Bing.

28, 13 B. C. L. 384, 2 C. & P. 402, 12 E. C. L.

639, 12 Moore C. P. 135. See further Duf-
field V. Barnum Wire, etc.. Works, 64 Mich.
293, 31 N. W. 310.

90. Hampshire County v. Franklin County,
16 Mass. 76, 87, per Parker, C. J. [quoted
with approval by Collier, C. J., in Selma,
etc., R. Co. V. Tipton, 5 Ala. 787, 39 Am.
Dec. 344] ; Ellis v. Marshall, 2 Mass. 269, 3

Am. Dec. 49; Hays v. Pittsburgh, etc., R. Co.,

38 Pa. St. 81; Casey v. Galli, 94 U. S. 673,
680, 24 L. ed. 168, 307.

91. Rimel v. Hayes, 83 Mo. 200; Gates v.

Watson, 54 Mo. 585; Selby v. McCuUough,
26 Mo. App. 66.

[VI, P, 7, a. (ll)]
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of a shareholder will not make him such, because there is fio basis upon which to

determine with how many shares he is to be charged, whether one, ten, or one
hundred. To this rule there is an exception where the governing statute or
by-law requires a director to be flfie holder of a stated number of shares. Here
as already seen the fact of his serving as a director furnishes a basis for charging
him with that number.^^ Where a man's name has been put down on the books
of a corporation as the holder of a stated number of shares, if he serves as a

director he thereby recognizes the validitj'- of the subscription and ratifies it.''

So where the governing statute requires the vice-president to be the holder of a

certain number of shares, and certain shares are transferred to a person who
becomes a director and vice-president, and he assumes the active management of

the corporation, here he will be estopped from claiming that the shares were
transferred to him without his knowledge or consent.'*

(ill) WiLAT Acts, Facts, ob Gibcumstan-ges Raise This Estoppel and Pre-
clude PersonFrom Denyinq- Relation op Seareholder—• (a) In General.
These will be catalogued as briefly as possible by saying that according to various

holdings they include subscribing for a certain number of shares and subsequently
stating that he has taken the shares ;

'^ signing a subscription paper under which
are written the names of the subscribers and the number of shares taken by
each, and afterward participating in the election of directors and making partial

payments for the shares ;?/ subscribing for shares, attending a meeting to effect a

temporary organization, adopting articles of incorporation, etc.
; '' voting at cor-

porate elections, serving as a director, this being deemed conclusive evidence of

ownership ;
^ in case of an unincorporated joint-stock company, describing one-

self in a bill in equity as a surviving partner, signing a note with the other mem-
bers to raise money for the business, signing a power of attorney to sell real

estate of the company, attending meetings, etc. ;'' making an informal subscription

and afterward acting as a shareholder and accepting the oflfice of director ;
' a

shareholder induced to become such by fraud, afterward attending corporate

meetings, taking part in the affairs of the corporation, voting to increase the

capital stock, to declare a dividend, receiving such dividend, and doing nothing

for a period of six months to repudiate the relation;^ subscribing for shares on

the promise of the president of the company to take them off the hands of the

subscriber and then retaining them until the venture proves disastrous ; ' in case

of a turnpike company, for an incorporator to take an active part in effecting a

change in the route of the road and promising to pay his subscription after the

change has been made ;
* passive acquiescence in the relation of shareholder for a

considerable length of time and until the rights of innocent third persons have

supervened ; ^ paying calls ;
^ paying the necessary deposit by one whose name has

92. See supra, IX, A, 1, b, (l). 2. Duffield v. Barnum Wire, etc., Works,
93. Penobscot R. Co. v. Dummer, 40 Me. 64 Mich. 293, 31 N. W. 310.

172, 63 Am. Dec. 654. 3. Slee v. Bloom, 19 Johns. (N. Y.) 456,

94. Brown v. Finn, 34 Fed. 124. 482, 10 A-m. Dec. 273.

Other cases governed by the same principle 4. Owenton, etc., Turnpike Road Co. v.

are: Schenectady, etc.. Plank Road Co. ij. Smith, .13 S. W. 426, 11 liy. L. Rep. 959.

Thatcher, 11 N. Y. 102; Matter of England 5. Berry v. Matthews, 1 Ga. 519; In re

Joint-Stock Banking Co., 1 De 6. M. & Q. Reciprocity Bank, 22 N. Y. 9. So in the

576, 16 Jur. 435, 50 Eng. Ch. 444. case of a subscription to preferred stock.

95. New Hampshire Cent., etc., R. Co. v. Bard v. Banigan, 39 Fed. 13.

Johnson, 30 N. H. 390, 64 Am. Dec. 300. 6. Frost v. Walker, 60 Me. 468 ; Hall v.

96. Pry v. Lexington, etc., R. Co., 2 Mete. U. S. Insurance Co., 5 Gill (Md.) 484; Mis-

(Ky.) 314. sissippi, etc., R. Co. v. Harris, 36 Miss. 17

97. Heald v. Owen, 79 Iowa 23, 44 N. W. (will estop an unregistered transferee) ; In-

210. ter-Mountain Pub. Co. v. Jack, 5 Mont. 568

98. Hays v. Pittsburgh, etc., R. Co., 88 (will estop an original subscriber). On
Pa. St. 81. the other hand one who subscribes for shares

99. Machinists' Nat. Bank v. Dean, 124 in a company is a shareholder, although he
Mass. 81. raay have failed to pay calls upon his sub-

1. Lane v. Brainerd, 30 Conn. 565. scription. Schaeffer v. Missouri Home Ins.

[VI, P, 7, a, (II)]
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been put down as a subscriber without his authorization ;
' paying for the shares

for which he subscribed, this fact forming a basis for charging him with a super-

added statutory liability ; ^•^aying calls made by a board of directors not properly

constituted ;
^ serving as director ; '" in case of an unincorporated joint-stock com-

pany, attending meetings, acting as a director, inspecting the works while in

progress, etc.
; " holding a corporate oflSce which, under the governing instru-

ment, can only be held by a shareholder ;

^'^ paying previous calls and acting as a

proprietor, notwithstanding misrecitals in the subscription paper ;'^ attending

coi'porate meetings, this being prima facie evidence of the person being a share-

holder," and according to one view conclusive evidence ;
^^ voting at corporate

meetings as a shareholder, either in person ^^ or by proxy," this being at least an
evidential circumstance tending to prove the rdation of shareholder, but subject

to explanation ;
^ giving a proxy to vote at corporate elections, this being accord-

ing to the best o\>imoxiprima facie evidence of the person being a shareholder,^'

but according to one decision estopping him from denying the relation ;
*• par-

ticipating in the management of the corporation in various ways, as by attending

meetings, voting at elections, serving as director, paying calls, etc., this estopping

the person from denying he is a shareholder, whether proceeded against by the

corporation for unpaid assessments, or by a receiver or other trustee for creditors

after insolvency .^^ So a person may be estopped to deny that he is a shareholder

Co., 46 Mo. 248; McHose v. Wheeler, 45 Pa.
St. 32. Contra, Fiser v. Mississippi, etc., K.
Co., 32 Miss. 359; Lewis v. Robertson, 13

Sm. & M. (Miss.) 558; Hayne «. Beauehamp,
5 Sm. &M. (Miss.) 515.

7. Mississippi, etc., R. Co. v. Harris, 36
Miss. 17.

8. Ossipee Hosiery, etc., Mfg. Co. v. Can-
ney, 54 N. H. 295. But compare Garling n.

Baeclitel, 41 Md. 305.

9. M.acon, etc., R. Co. i). Vason, 57 Ga.
314.

No estoppel because of payment of the ex-

penses of a preliminary survey in case of a
railroad company. Memphis Branch R. Co.

v. Sullivan, 57 (5a. 240.

10. Lane v. Brainerd, 30 Conn. 565 ; Penob-
scot R. Co. v. Dummer, 40 Me. 172, 63 Am.
Dec. 654; Ruggles r. Brock, 6 Hun (N. Y.)

164 (holding that this fact estops the person

from denying the corporate existence and the

validity of his subscription) ; Hays v. Pitts-

burgh, etc., R. Co., 38 Pa. St. 81 (case pre-

sented many other acts of estoppel claimed

to be evidential but not conclusive )

.

11. Maudslay v. Le Blanc, 2 C. & P. 409, 12

E. C. L. 643.

12. Haynes v. Brown, 36 N. H. 545 ; Graflf

V. Pittsburgh, etc., R. Co., 31 Pa. St. 489;

Brown v. Finn, 34 Fed. 124. That subscrib-

ing to a subscription agreement and acting

as president of the company did not show that

the person became a shareholder even as

against a creditor— an untenable decision.

Corwith V. Culver, 69 111. 502.

13. Cromford, etc., R. Co. v. Lacey, 3

Y. & J. 80.

14. Harrison v. Heathorn, 12 L. J. C. P
282, 6 M. & 6. 81, 6 Scott N. R. 735, 4(

E. C. L. 81.

15. Whitfield v. Hurst, 31 U. C. 170.

16. See infra, note 21.

17. Greenville, etc., R. Co. f. Coleman, 5

Rich. (S. C.) 118.

18. Pittsburgh, etc., R. Co. v. Stewart, 41
Pa. St. 54. Compare Union Sav. Assoc. V.

Seligman, 92 Mo. 635, 15 S. W. 630, 1 Am.
St. Rep. 776 [reversing 11 Mo. App. 142,

following Burgess v. Seligman, 107 tJ. S. 20,

2 S. Ct. 10, 27 L. ed. 359, and overruling Gris-
wold V. Seligman, 72 Mo. 110] ; Sleeper v.

Goodwin, 67 Wis. 577, 31 N. W. 335 (where
it was held that the fact of voting as a share-
holder by one who claimed to hold the shares
as collateral security merely was conclusive

that he was liable to creditors). Compare
Fisher v. Seligman, 75 Mo. 13; Fisher v.

Seligman, 7 Mo. App. 383.

19. Ticonic Water Power, etc., Co. v. Lang,
63 Me. 480 (delivery of a proxy in escrow) ;

McCully V. Pittsburgh, etc., R. Co., 32 Pa.
St. 25; Greenville, etc., R. . Co. v. Smith, 6

Rich. (S. C.) 91; McClelland i;. Whiteley, 15
Fed. 322, 11 Biss. 444 (not a ratification of

an unauthorized placing of the person's name
on the stock-book )

.

20. St. Charles Mfg. Co. r. Britton, 2 Mo.
App. 290.

21. Illinois.— Rutz v. Esler, etc., Mfg. Co.,

3 111. App. 83, acted as director.

Iowa.— Tama Water-Power Co. v. Hop-
kins, 79 Iowa 653, 44 N. W. 797, choking off

his objection that the full amount of stock
had not been subscribed.

Maryland.— Stillman v. Dougherty, 44 Md.
380 (same defense overruled) ; Garling r.

Baechtel, 41 Md. 305 (choking off the same
defense )

.

Missouri.— Kansas City Hotel Co. r. Har-
ris, 51 Mo. 464.

'New York.— Phoenix Warehousing Co. r.

Badger, 6 Hun 293.

North Carolina.— Haywood, etc.. Plank
Road Co. V. Bryan, 51 N. C. 82, holding him,
although he had not paid the statutory de-

posit.

South Carolina.— Greenville, etc., R. Co. v.

Woodsides, 5 Rich. 145, 55 Am. Dec. 708.

[VI, P, 7, a. (m), (a)]
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by receiving dividends,^ this making him a shareholder and the equities attaching

to his title being things with which the company and its creditors in general have
nothing to do, whether he holds as a pledgee,^ or as a trustee for others,^ and
yet he will be liable as a shareholder, at least to creditors ; by paying calls, serving

as a director, attending meetings, etc. ; ^ or by subscribing to the capital stock,

participating in meetings of the corporation and in the regulation of its affairs,

but without paying the deposit in cash required by the charter.^*

(b) Exceptional Cases. But this rule has not been universally applied. Thus
where the governing statute 'gave the option to the husband of a female share-

holder, or to the executor of a deceased shareholder, to become a member on com-
plying with certain requisites, and the husband received dividends and receipted

for tlieui in the name of his wife, and attended meetings at whicli none but share-

holders were entitled to be present,^' and where an executor received a dividend

which accrued after the death of his testator,^ neither of them was held liable to

respond to creditors of the company.
(iv) WsMTEEB Principle of Estoppel Works to Exclude Share-

holder From Company. On the same principle a man may lose his shares by
estoppel, as against a creditor of another person— not of the corporation— by
allowing such other person to use his shares as " qualification shares " for the office

of director.^^

(v) Operation of Principle of Estoppel Where Shareholder Has
Been Released. This principle will also operate to exclude those who have
retired from the corporation, in case they desire to go back when they find that

the corporation has become prosperous ; and to hold them where, after being

released, they have returned, and find themselves in when the corporation col-

lapses. Accordingly it has been held that a shareholder who has practically

retired from and been treated by the other shareholders as out of the business,

and who has not been called upon to contribute on account of liabilities during a

Illustrations may be found in the follow-

ing among many other cases:

Kentucky.— Owenton, etc., Turnpike Boad
Co. V. Smith, 13 S. W. 426, 11 Ky. L. Rep.

959.

Maryland.— Hager v. Cleveland, 36 Md.
476.

Massachusetts.— Chase v. Merrimack Bank,
19 Pick. 564, 31 Am. Dec. 563.

Missouri.— St. Charles Mfg. Co. v. Britton,

2 Mo. App. 290.

New rorfc.— Wheeler v. Millar, 90 N. Y.

353 ; Ferris v. Strong, 3 Edw. 127.

Ohio.— Dayton, etc., R. Co. v. Hatch, 1

Disn. 84, 12 Ohio Dec. (Reprint) 501.

South Carolina.—Christ Church v. Simons,

2 Rich. 368.

22. Philadelphia, etc., R. Co. v. Cowell, 28

Pa. St. 329, 70 Am. Dec. 128; Hoare's Case,

3 Beav. 225, 2 Johns. & H. 229; Matter of

North of England Joint Stock Banking Co., 3

De G. & Sm. 258.

2f3. Wheelock v. Kost, 77 111. 296. See also

infra, VIII, M, 1, b.

24. See infra, VIII, M, 2, a.

25. Pittsburgh, etc., R. Co. v. Stewart, 41

Pa. St. 54.

26. Haywood, etc., Co. v. Bryant, 51 N. C.

82.

27. Ness V. Angas, 6 D. & L. 645, 3 Exch.

805, 13 Jur. 874, 18 L. J. Exch. 470.

28. Ness V. Armstrong, 7 D. & L. 73, 4
Exch. 21, 13 Jur. 874, 18 L. J. Exch. 473.

[VI. P, 7, a, (ill), (a)]

See also Bosanquet v. Shortridge, 4 Exch. 698,
14 Jur. 71, 19 L. J. Exch. 221.

These cases cannot, it is thought, be ap-
pealed to as establishing an exception to the
general rule just stated. In a well-reasoned
case in equity, involving similar questions,

they were treated by Lord St. Leonards as

depending upon the terms of a particular
statute ( 7 Geo. IV, c. 46 ) , which, although
referring to equitable as well as legal lia-

bilities, did not furnish a particular remedy
for equitable liabilities. A man could not, he
thought, be proceeded against by scire facias

under the particular provisions of that act,

unless it could be shown that he was legally

liable as a member. Matter of North of

England Joint-Stock Banking Co., 1 De G. M.
& G. 576, 16 Jur. 435, 50 Eng. Ch.
444.

29. When therefore a shareholder in a
national bank placed part of his shares in

the hands of a third person to hold for him,
under a secret declaration of trust, and al-

lowed such third person to be elected a di-

rector in virtue of those shares, and to take
the oath required by the national banking
law that he was the iona fide owner of them,
it was held that he was estopped from deny-
ing that such actual holder was the owner
of the shares, as against a creditor who
trusted the holder on the faith of his being
such owner. Yoxmg v. Vough, 23 N. J. Eq,
325.



CORPORATIONS [lO CycJ 535

number of years when the business was unprofitable, is estopped, after the corpo-

ration has been put upon a paying basis by the contribution of fresh capital by
the other shareholders, to claim the right to share in the profits, when he did not

assert his right or proffer his share to the new venture at the time of reorganiz-

ing.^ On the other hand, where a subscriber to the capital stock of a railroad

company who had been released from the obligation of his subscription subse-

quently votes at an annual election for directors, is himself elected a director, acts

as a director and as a shareholder, and pays money to the company, his acts war-

rant the inference that he has resumed his original obligation ; but this infer-

ence may not prevail where a special contract accounting for his acts is

shown .^^

(vi) SUBSCEIPTION PbIOB TO InOOBPOMATION GoOD WiTSOUTA 0T8 OF RATI-
FICATION. On the other hand, and in conformity with the doctrine elsewhere

stated,^^ a subscription to the capital of a proposed corporation will be good, so as

to inure to the company when formed and enable it to maintain an action to

enforce it, without any further acts of acquiescence or estoppel on the part of the

subscriber.^

(vii) Agbeement to Take Shabes in Futube Company M^abe Good by
Ratification. An action may be maintained by a corporation against an original

subscriber, on a promise made before the act of incorporation, if it is shown that

he recognized it as binding after the incorporation.^ Upon similar grounds a

person named as a corporator in the charter of a company, who signs a paper
agreeing to take stock in a company to be thereafter organized, and who attends

the meetings of the company when organized, takes part in its proceedings, and
offsets, in a settlement with the corporation, the amount due for his shares against

an indebtedness of the corporation to him, is deemed by his conduct to have made
himself a shareholder, so that a creditor may charge him in that relation for the

company's debt, without showing that he was a shareholder, from the company's
books or from the sheriff's return.^'

(vm) Conduct Ratipting Subscbiption by Unautbomized Pebson.
"Where a mere intermeddler subscribes the name of a person to the capital stock

of a corporation, this act of course does not in any manner bind him ; but it is

not wholly void ; it is capable of ratification ; and, although mere declarations

made to strangers by the party whose name had been thus unwarrantably used

to the effect that he had taken such shares have been held sufficient after his

30. Huston's Appeal, 127 Pa. St. 620, 18 Can. Cas. 310 [affirmed in 2 Macn. & G. 192,

Atl. 419. 1 Drew. 204, 2 Hall & T. 391, 19 L. J. Ch.
31. Pittsburgh, etc., R. Co. v. Stewart, 41 368, 48 Eng. Ch. 148]; Norris v. Cottle, 2

Pa. St. S4. H. L. Cas. 647, 14 Jur. 703 [affirming Matter
32. See supra, VI, H, 13, e, (i) et seq. of Wolverhampton, etc., R. Co., 2 Macn. & G.
33. Thus a subscriber in a park associa- 185, 48 Eng. Ch. 143]. But a provisional

tion who failed to attend a publicly^ adver- committeeman who had accepted shares in
tised meeting of the subscribers, which ap- ^f^g company was liable to be made a contribu-
pointed a committee to buy the land, procure tg^y, although he did not pay the deposit,
the charter, call in subscriptions, etc., was Hutton v. UpflU, 2 H. L. Cas. 674. And
held liable for his subscription at the suit -^here a provisional committeeman declined
of the corporation; the corporation being the

^^ ^^^^^ t^e shares allotted to him, and gave
legal trustee to receive and administer the authority to the secretary of the company to
.funds subscribed. Shober v Lancaster

^j^j,^,^^ j^j^ „^^g f,„^ t^^ u^t ^f the pro-

S^r^^tc^demy' ' ^x!^.^n 1"^^ visional committee which however, wasU
210 78 Am Dec 4211 ^°°®' ^°^' ^^t'^o^g'' °° shares were allotted

34. St. Charles Mfg. Co. v. Britton, 2 Mo. to him, he continued to attend meetings of

App. 290; Christ Church v. Simons, 2 Rich, the committee and took part in the proceed-

(S C ) 268 ^"S^ ^^^ P*' various sums of money, in pur-

35. Chaffln v. Cummings, 37 Me. 76. suance of resolutions passed at those meet-

Acting as member af a provisional commit- ings, toward liquidating the liabilities of

tee in England.—This of itself does not make the company, he was held liable as a con-

one a shareholder. Hole's Case, 3 De G. & tributory. Matter of Direct Exeter, etc., R.

Sm. 241 ; Matter of Direct Exeter, etc., R. Co., Co., 2 Macn. & G. 176, 48 Eng. Ch. 137 [af-

3 De G. & Sm. 205, 14 Jur. 539 note, 6 R. & firming 3 De G. & Sm. 224].
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decease to fix upon him the character of a shareholder so as to charge his estate,**

yet a different effect has been ascribed to conduct tending to show that such
person assumed the relation of shareholder and exercised the rights thereto

appertaining ; as, where he authorized a proxy to vote his shares at a corporate
election,'' or remained silent for a long period after being informed that his name
had been thus used,** or, long afterward demanded and sued for dividends, alleging

that the subscription was authorized by him,*' or, after being informed that his

name had been entered as a shareholder and his deposit paid by another, fre-

quently promised to pay the instalments due on his shares.^" The doctrine
imports something in the nature of a voluntary act on the part of the shareholder.

He must have been held out with his knowledge ;
*' but this knowledge is in most

cases inferred from his conduct, as where he participates in the adoption of

by-laws and in other corporate acts.*^

(ix) Whether Necessart to Show That Gbeditob Acted on Faith of
Person SozraHT TO Be Charged Being Shareholder. This question does
not of course arise as between the corporation and the alleged shareholder in an
action for an assessment; it arises only where the rights of creditors are con-

cerned, and then the question is whether the creditor must have made the advance
to the corporation on the faith of the particular member being a shareholder.

This is the well-known rule in the case of mere partnerships.^ It was applied in

one English case, often distinguished, where the concern was a mining company
operated on the " cost-book " plan.^ But it is believed that in American corpo-

rations, where the question concerns the rights of subsequent creditors, the court's

will not speculate as to the motive with which the person gave credit to the cor-

poration, whether on the faith of a particular person being a shareholder or not,

and this owing to the difficulty, if not impossibility, of introducing proof as to

the state of mind or motive with which persons act.

b. Questions as to Validity of Shares— (i) Estoppel to Bent Validity.
If shares are void in the sense of being a nullity there can of course be no share-

holder with respect of them. But circumstances may exist in which a person will

be estopped even to deny the validity of the shares with respect to which it is

sought to charge him as a shareholder. Thus it has been held that a person who
accepts shares in a company, executes the deed of" settlement, for several years

receives dividends declared on the shares, and after the company has been

ordered to be wound up is called on as a contributory is estopped by his contract

and by his conduct from denying the validity of the shares.^ So where the

directors of a company made an authorized issue of shares beyond their capital,

but their acts were afterward ratified by the company at a general meeting,

the allottees of such shares were bound by the confirmatory resolution, and on the

winding up of the company were rightly placed on the list of contributories.**

So it has been held in this country that one who purchases shares in a corpora-

tion, and knowingly suffers his name to appear on the books as a shareholder, cau-

36. Rutland, etc., E. Co. v. Lincoln, 2 Vt. 42. People v. Sterling Burial Case Mfg. Co.,

206. 82 111. 457.

37. MeCully i: Pittsburgh, etc., R. Co., 32 43. Dowzelot v. Rawlinga, 58 Mo. 75

;

Pa. St. 25. Bloeh v. Price, 24 Mo. App. 14. Compare
38. Philadelphia, etc., R. Co. v. Cowell, 28 Martin v. Feewell, 79 Mo. 401; Deering r.

Pa. St. ,329, 70 Am. Dec. 128. Flanders, 49 N. H. 225; Graves v. Merry, 6

39. Philadelphia, etc., R. Co. v. Cowell, 28 Cow. (N. Y.) 701, 16 Am. Dec. 471.

Pa. St. 329, 70 Am. Dec. 128. 44. Vice v. Anson, 7 B. & C. 409, 14
40. Mississippi, etc., R. Co. v. Harris, 36 E. C. L. 187, 3 C. & P. 19, 14 E. C. L. 428,

Miss. 17. See also Penobscot R. Co. v. 6 L. J. K. B. 0. S. 24, 24 M. & M. 97, 1

Dummer, 40 Me. 172, 63 Am. Dee. 654, where M. & R. 113.

defendant had signed a written promise to 45. Hull Flax, etc.. Mill Co. ». Wellesley,

take a certain number of shares. 6 H. & N. 38, 30 L. J. Exeh. 5.
' 41. Fox r. Clifton, 6 Bing. 776, 8 L. J. 46. In re New Zealand Banking Corp.,
C. P. 0. S. 257, 4 M. & P. 676, 31 Rev. Rep. L. R. 3 Ch. 131, 18 L. T. Rep. N. S. 2, 16

536, 19 E. C. L. 347. Wkly. Rep. 381.
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not, in a proceeding to enforce his individual liability, under a statute providing

that the word "shareholder" shall be understood to mean not only such persons

as appear from the books of the corporation t'o be such, but also every equitable

owner, impeach his own title by showing that the stock was improperly purchased

by the corporation and issued to him.*''

(ii) Theory That Shareholdem Is Not Estopped to Deny Validity
OF Shares— (a) In General. So a shareholder is not estopped to deny the

validity of certain shares issued under a scheme to increase the capital stock

of the corporation, although he voted for the arrangement. For, although a

shareholder cannot set up informalities in the issue of stock which the corporation

has the power to create,** yet where the corporation is absolutely without power
to increase its capital stock beyond a certain limit, the acquiescence of the share-

holder can neither give it validity nor bind him or the corporation.*^ The distinc-

tion is between shares which the corporation had no power whatever to issue and
shares which it had the power to issue, although not in the manner in which or

upon the terms on which it issued them. The holders of the former class of

shares get nothing at all in virtue of their supposed character of shareholders and
cannot be assessed in respect of them.^

(b) Notmithstanding Acts of Agents of Company in Misrepresenting Its

Capital Stooh to Public. If the shareholder is not in such a case estopped by his

own acts from repudiating an ultra vires issue of shares, for stronger reasons he
is put under no such estoppel by the acts of agents of the company in represent-

ing by public advertisements that the company has a capital stock equal to that

whicli would result from the ultra vires increase.^'

(c) As in Case of Void AmalgarrMtion. Where an amalgamation of two
companies has been attempted, and, in pursuance of the scheme of amalgamation,
certain shareholders of one company apply for and have allotted to them their

quota of shares in the other company, and the amalgamation is afterward judi-

cially determined to be void, such shareholders of the former company will not

be estopped, by their conduct or acquiescence in the arrangement, from after-

ward denying that they are shareholders in the latter company.^^ Nor in case of

a void amalgamation will the fact that two of the directors of the selling com-
pany, to whom shares had been allotted in exchange for shares in the purchasing

company, acted under the terms of the agreement as directors of the purchasing

company, estop them from denying their liability as contributories of the pur-

chasing company.^'

(d) Otherwise in Case of Good Amalgamation or Reorganization. But of

course the principle of estoppel under discussion applies in cases where there has

been valid consolidation or reorganization. This may be illustrated by a case

where, on the reorganization of a national bank, defendant subscribed on the basis

of a total subscription of live hundred thousand dollars, while the actual increase

of stock was but four hundred and sixty-one thousand dollars. Defendant pro-

tested and refused to vote on the stock issued to him, but retained his certificate

until the bank passed into the hands of a receiver several months afterward. It

was held that his acceptance and retention of the certificate precluded him from
contending against his liability.^*

47. In re Reciprocity Bank, 22 N. Y. 9. 51. Scovill v. Thayer, 105 U. S. 143, 26

48. Pullman v. Upton, 96 U. S. 328, 24 L. ed. 968.

L. ed. 818; Chubb v. Upton, 95 U. S. 665, 24 52. Hindustan Bank, etc. v. Alison, L. R
L. ed. 523: Upton r. Tribilcock, 91 U. S. 45, 6 C. P. 54, 40 L. J. C. P. 1, 23 L. T. Rep.

23 L. ed. 203. N. S. 616, 19 Wkly. Rep. 505.

49. Scovill V. Thayer, 105 U. S. 143, 20 53. In re London, etc., Ins. Corp., L. R. 4

L. ed. 968. Ch. 682, 27 L. T. Rep. N. S. 182, 17 Wkly.
50. Lathrop v. Kneeland, 46 Barb. ,(N. Y.) Rep. 751.

432; In re Tal-y-Drws Slate Co., 1 Ch. D. 54. Butler v. Aspinwall, 33 Fed. 217 [dis-

247. 45 L. J. Ch. 158, 33 L. T. Rep. N. S. 460, tinguishing Eaton v. Pacific Nat. Bank, 144
24 Wkly. Rep. 92. Mass. 260, 10 N. E. 844].
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(e) Evidence Not Sufficient Under This Rule. On the other hand the mere
recital in a bond that the obligor has retained as a loan a certain amount of his

subscription in an educational corporation has been held no evidence of the fact

of a subscription.''^ But this seems untenable, since the evidence is the solemn
admission of the party himself over his own signature, and because a paper itself

might be regarded as an informal subscription.'^

e. When Shareholder Not Estopped From Objecting to Cancellation of His

Shares. It has been held that the shareholder is not estopped from objecting to

the cancellation of his shares because an amendment to the by-laws, made before

he purchased his stock, authorized the directors to set aside certain money for the

cancellation of certain shares, or because a subsequent amendment, authorizing a

forced cancellation of the shares, was submitted to by other shareholders, and he
shared in the benefits accruing to the association.^''

d. Aequieseenee of Corporation Estops It From Denying Validity of Sub-

scription. This principle of estoppel works against the corporation, as well as in

its favor and in favor of its creditors. When therefore the directors and other

agents of a company have for many years acquiesced in a subscription for stock,

made by a person in the name of his children and others, who have exercised acts

of ownership over it, and voted on it without objection as their own, the corpora-

tion will not afterward be allowed to treat the subject as if it were a fraudulent

use by the original subscriber of mere names to secure a greater number of votes

than he would be entitled to if the stock stood in his own name.^ An allotment

of shares by directors of a company to subscribers, which was invalid because a

sufficient number of directors were not present at the meeting, becomes valid

when ratified by a subsequent meeting at which all the directors are present, if the

application for the shares has not been revoked or the allotment repudiated.^'

VII. SHARES CONSIDERED AS PROPERTY.

A. Inereasing and Decreasing Capital Stock— l. In General— a. Cor-

porations No Implied Power to Increase or Diminish Capital. Corporations have

no implied power to increase or diminish their capital stock, but can do so only

when authorized by the legislature, and then only in the manner authorized.*

The mere fact that the value of the property owned by the corporation has become
enhanced does not authorize an additional issue of shares, either to the original

corporators or to subscribers for the stock."

55. Butler University v. Schoonover, 114 ratification just spoken of can take place, it

Ind. 381, 16 N. E. 642, 5 Am. St. Eep. 627. was held that it was made within a reason-

56. For evidence on which it was held that able time where the delay was from October

a finding of a court of admiralty that cer- 22 to January 16, the subscribers not hav-

tain persons were not members of the corpo- ing disafSrmed in the meantime. In re Portu-

ration would not be disturbed see McAdams guese Consol. Copper Mines, 45 Ch. D. 16, 63

V. Boyer, 37 Fed. 73. Validity of bond and L. T. Rep. N. S. 423, 2 Meg. 249, 39 Wkly.

mortgage given for shares i)efore legal or- Rep. 25.

ganization of the company; invalidity of 60. Grangers' L., etc., Ins. Co. v. Kamper,
same as to wife of principal obligor. Valk 73 Ala. 325; Sutherland v. Olcott, 95 N. Y.

D. Crandall, 1 Sandf. Ch. (N. Y.) 179. Facts 93 [reversing 29 Hun (N. Y.) 161]; Me-

stated on which it was held that the relation chanies' Bank v. New York, etc., E. Co., 13

of a certain corporation to its shareholders N. Y. 599; Winters v. Armstrong, 37 Fed.

was that of a trustee to a partnership; that 508.

the capital stock should be treated as part- 61. Cole v. Adams, 19 Tex. Civ. App. 507,

nership assets and divided accordingly. Shorb 49 S. W. 1052.

«. Beaudry, 56 Cal. 446. Under the constitution of Louisiana, which

57. Bergman v. St. Paul Mut. Bldg. Assoc, provides for increasing, but not for reducing

29 Minn. 275, 13 N. W. 120. tbe capital stock of corporations, eorpora-

68. Creed v. Lancaster Bank, 1 Chip St. 1. tions have no power to decrease their capital

59. In re Portuguese Consol. Copper Mines, Scignouret v. Home Ins. Co., 24 Fed. 332.

45 Ch. D. 16, 63 L. T. Rep. N. S. 423, 2 Meg. Sir Nathaniel Lindley states the law in

249, 39 Wkly. Rep. 25. accordance with the above text, but draws

In respect of the time within which the attention to the fact that this does not neces-
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b. Constitutional and Statutory PFohibitions Against Fictitious Increase of
Capital Stock. Many constitutional and statutory prohibitions against the ficti-

tious increase of capital stock, designed to prevent what is known as " stock-

watering," have been established. These, so far as examined by the writer, gen-
erally embody three elements, a prohibition against the issue of stock or bonds,
and sometimes stock or indebtedness, (1) except in pursuance of ,a general law

;

(2) except with the consent of the holders of a majority of the existing shares

;

or, (^3) after a prescribed notice.*^

c. Statutory Limitations of Amount of Capital Which Corporations May Have.
Other statutes are found, applicable to various corporations, which limit the
amount of capital which incorporated companies may have. Thus a recent
amended act of North Carolina, applicable to all corporations except railroad,

banking, and insurance companies, limits the amount of capital stock which all

such companies may have to one million dollars.*^

d. Rights of Shareholders Where Capital Has Been Reduced. Where the
capital stock of a national bank had been reduced to avoid a threatened assess-

ment by the comptroller of the currency, rendered necessary by the impairment
of the capital by suspended claims, it was held that a shareholder conld not,

upon these suspended claims being realized, enforce a demand against the bank
for a part of them, proportioned to his surrendered shares."

e. Effect of Reducing Capital Stock Upon Liability of Shareholders to

Creditors. An act of the legislature authorizing the reduction of the capital

stock of a bank to the amount paid in at a certain period will exonerate the share-

sarily exclude a power on the part of the ma-
jority of a company to borrow money on the

credit of the company against the will of the
minority. Lindley Comp. L. (5th ed.) 397,

398 \citvn,g to the last point Bryon v. Metro-
politan Saloon Omnibus Co., 3 De G. & J. 123,

60 Eng. Ch. 96; Australian Auxiliary Steam
Clipper Co. v. Mounsey, 4 Jur. N. S. 1224, 4
Kay & J. 733, 27 L. J. Ch. 729, 6 Wkly. Eep.

734]. Further as to the power of a corpora-

tion to increase its capital stock see Peck v.

Elliott, 79 Fed. 10, 24 C. C. A. 425, and note
to same in 38 L. E. A. 616.

Construction of Tex. Stat. (1879), art. 576,
before its amendment, with the conclusion

that a corporation could not legally increase

its stock beyond double the amount of its

original capital stock, regardless of the num-
ber of times the increase was made. Berg v.

San Antonio St. K. Co., 17 Tex. Civ. App. 291,

42 S. W. 647 [rehearing denied in 43 S. W.
929].

62. Alabama.— Co-a^i. (1875), art. 14, § 6.

See also Fitzpatrick v. Dispatch Pub. Co., 83

Ala. 604, 2 So. 727.
Arkansas.— Const. (1874), art. 12, § 8.

California.— Const. (1879), art. 12, § 11.

It has been held that the eflFect of this

provision was to annul section 359 of the
civil code, providing for an increase of stock,

through the medium of a meeting, or by the

written assent of the holders of three fourths
of the capital stock of the corporation. Ewing
V. Oroville Min. Co., 56 Cal. 649. The in-

crease of the capital stock of a corporation,

and the issue of additional shares, to be sold

at a price less than the nominal value of the

stock, to supply a fund for the actual use
of the corporation, is not a " fictitious in-

crease '' of the stock, within the meaning of

the prohibitory clause of the constitution of

California. Stein v. Howard, 65 Cal. 616,

6 Pac. 662.

Colorado.— Const. (1876), art. 15, § 9.

Idaho.—Const. (1899), art. 11, § 9.

Indiana.— 2 Rev. Stat. (1888), e. 19,

§ 302 le.

Kansas.— Laws (1883), c. 47, § 1; Laws
(1887), c. 117, p. 172.

Louisiana.— Const. (1898), art. 267.
Missouri.— Const. (1875), art. 12, § 8.

See also Eev. Stat. (1879), § 938. As to
notice of the meeting to increase capital

stock under this constitutional and statutory
provision see State v. McGrath, 86 Mo.
239.

New Jersey.— Laws (1889), c. 105, p. 155.

North Dakota.— Const. ( 1889 ) , § 138.

Pennsylvania.— Const. (1873), art. 16, § 7;
Laws (1889), No. 125.

South Dakota.— Const. (1889), art. 17,

§ 8.

Texas.— Const. (1876), art. 12, § 6.

Utah.— Const. (1895), art. 12, § 5.

Virginia.— For a construction of a statute
authorizing a corporation to increase its cap-
ital stock " to such extent as may be requisite

to enable them to liquidate all arrears of
debts," etc., see Gordon v. Kichmond, etc., R.
Co., 78 Va. 501, 513.

Wisconsin.— Rev. Stat. (1878), § 1826.
63. N. C. Laws (1889), c. 170, p. 143.

64. McCann v. Jeffersonville First Nat.
Bank, 112 Ind. 354, 14 N. E. 251.

Issuing certificates of indebtedness to
shareholders for their surrendered shares
upon a reduction of capital. Strong v. Brook-
lyn Crosstown E. Co., 93 N. Y. 426.
Binding effect of an agreement between of-

ficers of the corporation and one of its share-
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holder from any liability beyond the amount of the reduced stock, as to creditors

who have become such since the reduction.*' '

2. Increasing Capital Stock— a. DireetoFS No Implied Power to Increase
Capital. The capital of a corporation, fixed by its cliarter, articles of association,

or other governing instrument, cannot be increased by the directors without the
sanction of tiie shareholders, unless expressly authorized thereto by the charter,

governing statute, or other valid governing instrument.'*

b. Shares Issued in Pupsuanee of Ultra Vires Increase of Capital Deemed to Be
Spurious and Void— (i) In General. As a corporation has no power to increase

its capital beyond the limit fixed by its charter or governing statute, unless thereto

specially empowered, any attempt to make such an increase is void ; the shares

issued in pursuance of such an attempt are spurious ; they confer no rights upon
the holders of them ; such holders cannot participate in the management of the

company on a footing with the holders of valid shares ; nor can they be subject

to the liabilities of the holders of genuine stock ; but their contract to pay for the

spurious shares is without consideration and cannot be enforced.*'

(ii) Subscriber May Recover Back Mc^ney Wsics Re Has Paid in
Purchasing Such Shares. Moreover the subscriber vasbj recover back the

money which he has paid to the corporation in purchasing such spurious shares,

as so much had and received by the corporation to his use, upon a consideration

which has failed ; and it seems that the rule in pari delicto potior est conditio

possidentis does not apply .*^

e. Irregularities in Proceedings to Increase Capital— (i) Departures From
OovERNlNGf Statute. The provisions of the charter or other governing statute

touching an increase of the capital stock of a corporation must govern subsisting

contractual requirements.*^ The failure of the corporation to file a certificate of

the increase of stock with the secretary of state or other officer, as required by
the governing statute, does not invalidate a subscription to the new shares as

between the corporation and the shareholders ; since the object of the statute is

primarily for the protection of the public.'"'

(ii) IrreoularitiesValidated BY Acquiescence OR Cured by Estoppel
— (a) In General. But where the power to make an increase exists, mere
irregularities in the mode of making the increase may be validated by acquies-

cence, or cured on the principle of estoppel, so as to cut ofE any dissenting share-

holder from asserting its invalidity.'' Shareholders who vote to increase the

stock of the corporation to a certain amount, without specifying the time of the

holders to issue reduced shares to such share- 68. Knowlton v. Congress, etc., Spring Co.,

holders upon a surrender of his shares. Ab- 14 Fed. Cas. Ko. 7,903, 14 Blatehf. 364.

bott r. Petersburgh Granite Quarrying Co., 69. Ohio Ins. Co. v. Nunnemacher, 15 Ind.

17 N. Y. Suppl. 140, 43 N. Y. St. 235. 294.

65. Palfrey v. Paulding, 7 La. Ann. 363; 70. Barrows v. Natchaug Silk Co., 72
Hepburn v. Commissioners of Exchange, etc.. Conn. 658, 45 Atl. 951; Johnston r. AUis, 71
Co., 4 La. Ann. 87. Conn. 207, 41 Atl. 816; Naugatuck Water Co.

Applications of this principle where the v. Nichols, 58 Conn. 403, 20 Atl. 315, i

corporation is a bank, and, its debts consist L,. R. A. 637; Nutter v. Lexington, etc., E.

of its circulating notes. Palfrey v. Paulding, Co., 6 Gray (Mass.) 85. It is scarcely neces-

7 La. Ann. 363 ; Hepburn v. Commissioners sary to add that informalities in taking the

of Exchange, etc., Co., 4 La. Ann. 87 ; BuUard vote to reduce the capital will not operate to

V. Bell, 4 Fed. Cas. No. 2,121, 1 Mason 243. defeat the existence of the corporation.

66. Newport Cotton Mill Co. v. Mims, 103 Brown v. Wyandotte, etc., E. Co., 68 Ark.
Tenn. 465, 53 S. W. 736; Chicago City R. Co. 134, 56 S. W. 862.

V. Allerton, 18 Wall, (U. S.) 233, 21 L. ed. 71. Byers v. EoUins, 13 Colo. 22, 21 Pac.

902 (where it is pointed out by Bradley, J., 894; Bailey v. Champlain Min., etc., Co., 77

that this does not necessarily exclude the Wis. 453, 46 N. W. 539; Chicago City E. Co.
power in the directors to receive additional v. Allerton, 18 Wall. (U. S.) 233, 21 L. ed.

subscriptions to the authorized capital stock 902; Stutz v. Handley, 41 Fed. 531 [reversed

which has not been all filled up). on other grounds in 139 U. S. 417, 11 S. Ct.

67. Scovill V. Thayer, 105 U.' S. 143, 26 530, 35 L. ed. 227]; Payson v. Stoever, 19

L. ed. 968. Fed. Cas. No. 10,863, 2 Dill. 427.
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issue of the new shares, waive the irregularity of an issue of various amounts of
such shares, from time to time, during a period of six years, by the directors, by
accepting dividends and participating in shareholders' meetings during such
period, without making any objection to such increase of the stock.''^

(b) Illustrations of Foregoing. Thus unanimous consent will make an
increase of the capital stock of a corporation binding upon all the shareholders,
although not made with the statutory formalities.''^ And where there was, under
the governing statute, authority to increase the capital stock at the discretion of
the shareholders, it was held that no formal vote was necessary to make the
increase, but that the requisite assent of the shareliolders could be shown by their

conduct and acquiescence.''* And this assent may be shown by accepting shares
of the increased capital so issued, so as to cut off the right of objecting to the
failure of the corporation, to record and publish the fact of the increase.''^ And
hence, where all the shareholders of a corporation assent to the action of a shai-e-

holders' meeting, in increasing the capital stock, or ratify such action, they cannot
afterward raise the objection to such increase that no formal notice of the meet-
ing was given, or that it was held in another state than that in which the corpo-
ration was chartered, there being nothing in the charter to prohibit its being so

held.''^ Nor will the failure to enter on the minutes of the company a vote of
the shareholders by which its capital stock is increased at all affect the validity of
the act of increase ; since most corporate acts can be proved by parol.'"

(c) Sha/reholders Not Allowed to Set Up Such Irregula/rities After Insol-

vency. An authorized increase of the capital stock of a corporation may be vali-

dated by an acquiescence of the shareholders in such a sense that a shareholder
will not be allowed, after the insolvency of the corporation, when proceeded
against by its assignees in bankruptcy to collect what remains due upon his sub-

scription, to set up the invalidity of the increase of capital stock or of a reorgani-

zation of the company, where that has taken place.™

(hi) Notice of meeting to Increase Capital. Where the governing
statute provided that an increase of the capital of a corporation might be author-

ized '" at any meeting called for the purpose," the mere fact that a by-law pro-

vided that any business "within the power of the corporation" might be trans-

acted at annual meetings, although the subject-matter thereof was not specified

in the notice, did not authorize an increase in the capital stock at an annual meet-
ing, the notice of which did not specify such purpose.'''

d. Liability of Holders of Shares Issued Upon Increasing Capital Stock—
(i) In General. The liability of the holders of shares so issued is substantially

the same as that of the subscribers to original shares. If the issue is valid and if

the subscribers of the new shares have not paid for them, under principles already

72. Barrows v. Natchaug Silk Co., 72 Conn. For further illustrations see Kansas City
658, 45 Atl. 951. Hotel Co. r. Hunt, 57 Mo. 126; Pullman v.

Circumstances under which evidence was Upton, 96 U. S. 328, 24 L. ed. 818. Compare
admissible of the acts of a corporation claim- with Methodist Episcopal Union Church v.

ing to be the successor of a precedent corpo- Pickett, 19 N. Y. 482.

ration, directly connected with the increase 78. Clarke v. Thomas, 34 Ohio St. 46; Chi-
ef the capital stock in another corporation. cago City E. Co. v. Allerton, 18 Wall.
Hire V. Edison Electric Light Co., 163 N. Y. (U. S.) 233, 21 L. ed. 902. See also in sup-

573, 57 N. E. 1112 [affirming 27 N. Y. App. port of the same conclusion Upton v. Jack-
Div. 248, 50 N. Y. Suppl. 592]. , son, 28 Fed. Cas. No. 16,802, 1 Flipp. 413.

73. Bailey r. Champlain Min., etc., Co., 79. Jones v. Concord, etc., R. Co., 67
77 Wis. 453, 46 N. W. 539; Poole v. West N. H. 119, 38 Atl. 120 [affirmed in 67 N. H.
Point Butter, etc., Asooc, 30 Fed. 513. 234, 30 Atl. 614, 68 Am. St. Eep. 650,

74. Payson v. Stoever, 19 Fed. Cas. No. citing Jones v. Milton, etc.. Turnpike Co., 7

10,863, 2 Dill. 427. Ind. 547; Com. v. Smith, 132 Mass. 289;
75. Stutz D. Handley, 41 Fed. 531. Stebbins v. Merritt, 10 Cush. (Mass.) 27;
76. Stutz r. Handley, 41 Fed. 531 [reversed Schenectady, etc.. Plank Road Co. v. Thatcher,

on other grounds, but affirmed on this point 11 N. Y. 102; Richardson v. Vermont, etc.,

in 139 U. S. 417, 11 S. Ct. 530, 35 L. ed. 227]. R. Co., 44 Vt. 613; Sherwin v. Bugbee, 17
77. Stutz V. Handley, 41 Fed. 531. Vt. 337; Warner v. Mower, 11 Vt. 385, and
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stated,^ then they are liable to pay for them when called upon so to do by the

corporation, by its creditors, or by their representative.*' But if the new issue is

wholly void, as where the corporation has filled up its capital and has exliaasted

its power to issue new shares,*^ then there can be no recovery against the taker of

them by the corporation,^^ and it would seem not by its creditors."

(ii) "a uthoeized Ingrsasb Will Not Rbleasm Existing Shabemoldess.
"When a corporation is authorized by its charter to increase its capital stock, the

power to increase becomes so to speak a part of the contract of subscription, and
its exercise will be binding on an existing shareholder, wliether or not he assents

thereto. The common-law rule*^ that any material alteration in the charter of a

corporation without tlie consent of a shareholder relieves him from liability on
his stock subscription does not apply to such a case.*'

(hi) Liability ofTaker of jVewShames to Creditors Wrere Increased
Shares Are Canceled. ]S"or will there be any liability to creditors on the part

of the subscribers of the new shares, where the increase is canceled and the new
shares called in before the rights of creditors have attached, or before creditors

have suffered any detriment in consequence of the attempted issue.*'

(iv) StatutoryIndividual LiabilityFor Decrease ofSuchNewShares.
A statutory individual liability of shareholders attaches to them as well in respect

of new shares issued to tliem on an increase of the stock of the corporation, as to

their original shares, as for instance a statutory liability for the debts contracted

by the corporation prior to the time when the capital stock is paid in. Here, if

there is an increase and debts are contracted before it is paid in, the sharetakers

will be liable for such debts.** So too of a liability imposed by statute upon share-

holders for failure to file the proper certificate of payment upon an increase of

its capital stock. But such liability is limited to the holders of the increased

stock .*^

(v) Doctrine That Person Who Takes New Shares at Less Than
Par Is Liable to Subsequent Creditors Only. Tlie supreme court of the

United States, reversing the court below,*' and departing from the general current

of authority as it stood at the time of its decision, has taken a distinction with

respect to the liability of the subscribers to shares of increased stock which has not

been paid for, between the case of prior and subsequent creditors, and hold that,

where the shareholder assents to the increase of the capital, and to a gratuitous

distribution of it among the existing shareliolders, and in pursuance of the

arrangement receives his proportion of it as fully paid stock, when it has not been

paid for in point of fact, although an obligation arose to pay for it in behalf

of creditors wliose debts are contracted subsequently to the authorization of the

increase, no such obligation arose in favor of the ci-editor whose debt is con-

tracted prior to such authorization .''

distinguishing Eex v. Langhorn, 4 A. & E. tract with him by issuing to him his eertifi-

538, 6 N. & M. 203, 31 E. C. L. 243]. cates when he shall have paid the purchase-

80. See supra, VI, M. money. Oler v. Baltimore, etc., E. Co., 41

81. Recognized in Coit v. North Carolina Md. 583.

Gold Amalgamating Co., 119 XJ. S. 343, 7 85. See supra, I, K, 1; VI, I, 1, a et seq.

S. Ct. 231, 30 L. ed. 420, and in Handley v. 86. Fort Edwards, etc., R. Co. v. Arpin,
Stutz, 139 U. S. 417, 11 S. Ct. 530, 25 L. ed. feJ Wis. 214, 49 N. W. 828.

227; but the principle not applied in either 87. For an illustration of this see Coit v.

of these cases. North Carolina Gold Amalgamating Co., 119
82. See supra, VII, A, 2, b, (i). U. S. 343, 7 S. Ct. 231, 30 L. ed. 420.

83. Oler v. Baltimore, etc., E. Co., 41 Md. 88. Booth v. Campbell, 37 Md. 522.
583. 89. Griflfeth v. Green, 129 N. Y. 517, 29

84. But the fact of the corporation having N. E. 838, 42 N. Y. St. 101; Veeder v.
issued to others shares of its stpek in excess Mudgett, 95 N. Y. 295.
of its power does not constitute a defense to 90. Stutz i;. Handley, 41 Fed. 531.
a, shareholder whose shares are valid, when 91. Handley v. Stutz, 139 U. S. 417, 11
sued by the corporation for assessments; it S. Ct. 530, 35 L. ed. 227 [citing Deadwood
is enough that the corporation has not dis- First Nat. Bank v. Gustin Minerva Consol.
abled itself from complying with its eon- Min. Co., 42 Minn. 327, 44 N. W. 198 18
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(vi) Nmw DooTsms That Corporation Can 1normasm Its Capital and
Sell New Shares at Their Market Value and That Purchasers Will
Not Be Held to Make Good. The supreme court of the United States

decided, in the year 1891, two of its members dissenting,'* that an active corpora-

tion which desires to raise means for the prosecution of its business has the power
to increase its capital stock and to sell its new shares on the market for the best

price it can get ; and that if it gets less than par creditors cannot compel the

sliaretakers to pay the residue after the company becomes insolvent.''

6. Increasing Capital by Issuing Ppeferenee Shares. A company having
power to increase its capital to such an amount and upon such terms, and either

with or without special privileges or preferences to the holders of the shares in such
increased capital, as the company may deem expedient, may raise further capital

by issuing preferential shares, which will operate to give the holders thereof an
advantage over the common shareholders in any distribution of the assets of the
company ; and they will enjoy this advantage and priority on the company being
wound up.'*

f. Distribution of New Shares Upon Increase of Capital— (i) New Stock to
Be Distributed Patablt Among Existing Shareholders. In the absence
of a statute or other valid governing instrument making a difEerent rule, the new
shares are to be distributed ratably among the existing shareholders ; and this is

called a stock dividend.'^ Each shareholder, it has been held, has a right to the

opportunity to subscribe for and take the new or increased stock in proportion to

the old stock held by him ; so that a vote at a shareholders' meeting, directing

the new stock to be sold, without giving to each shareholder such an opportunity,

is void as to any dissenting shareholder.'^ If all the potential capital has not
been subscribed for, but the balance is taken up by a particular person to give

him the voting power attached to such shares, their issue will be deemed void,

and a board of directors elected by such votes will be restrained from taking

office.'^ Where the charter provided that shareholders who were such at the

time of an increase of capital should be entitled to a pro rata share thereof,

on payment of the par value of the sliares, a subscriber who had transferred his

shares prior to an increase was not entitled to participate therein.'^

Am. St. Eep. 510, 6 L. R. A. 676; Colt v. Vermont.— Sta,te v. Smith, 48 Vt. 266, but
North C'-olina Gold Amalgamating Co., 14 rule does not apply to original stock bought
Fed. 12; 2 Morawetz Corp. §§ 832, 833]. in by the corporation and held as assets.

92. The dissenting members were Mr. Wisconsin.— Dousman v. Wisconsin, etc.,

Chief Justice Fuller and Justice Lamar. The Min., etc., Co., 40 Wis. 418.

dissenting opinion of Chief Justice Fuller is 96. Jones v. Morrison, 31 Minn. 140, 16

worthy of all commendation. N. W. 854. See also Gray v. Portland Bank,
93. Handley v. Stutz, 139 [J. S. 417, 11 3 Mass. 364, 3 Am. Dec. 156; State v. Smith,

S. Ct. 530, 35 L. ed. 227 [reversing 41 Fed. 48 Vt. 266.

531]. For a charter and by-laws under which it

94. In re Bangor, etc., Slatej etc., Co., was held that the shareholders had no abso-

L. E. 20 Eq. 59, 32 K T. Rep. N. S. 389, 23 lute right to subscribe for the increased

Wkly. Rep. 785. stock in proportion to their original holdings,

95. See on this subject, generally, the fol- but that the directors might allot it in such

lowing cases: manner as they should regard as most con-

Illinois.— Eidman v. Bowman, 58 111. 444, ducive to the interest of the company, see

11 Am. Rep. 90. Ohio Ins. Co. v. Nunnemacher, 15 Ind. 294.

Massachusetts.— Gray v. Portland Bank, 3 97. Humboldt Driving Park Assoc, v. Ste-

M..SS. 364, 3 Am. Dee. 156. vens, 34 Nebr. 528, 52 N. W. 568, 33 Am. St.

Minnesota.— Jones v. Morrison, 31 Minn. Eep. 654.

140, 16 N. W. 854. 98. Real Estate Trust Co. v. Bird, 90 Md.
New York.-— Jones v. Terre Haute, etc., E. 229, 44 Atl. 1048, where the transfer took

Co., 57 N. -Y. 196. Compare Miller v. Illinois the form of the shareholder signing the agree-

Cent. R. Co., 24 Barb. (N. Y.) 312. ment with other shareholders, waiving his

Pennsylvania.—Reese v. Montgomery County right to the new shares. To this agreement
Bank, 31 Pa. St. 78, 72 Am. Dec. 726 (orig- the corporation was not a party. Thereafter
inal stock wrongfully withheld) ; Montgomery the shareholder transferred his shares to a
Bank v. Reese, 26 Pa. St. 143 (original stock bona fide purchaser, without notice of such
remaining untaken). agreement, who demanded a, transfer of the
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(ii) Liability of Oobporation to Shareboldeb For Refusing to
Allow Him His Proportion of New Sbares. Where the leading princi-

ple of the foregoing text prevails that the original shareholders are entitled

to subscribe for the new shares in proportion to their existing holdings, if the

corporation or its officers refuse to grant a shareholder this right, he will have an
action for damages against the corporation, and the measure of his damages will

be the excess of the market value above the par value of the number of shares t6

which he was entitled, with interest on such excess.''

(hi) Corporation Enjoined From Charging Existing Shareholders
Bonus on Distribution of New Shares— (a) In General. From this prin-

ciple it also follows that where there is a statute permitting corporations to

increase their capital stock by increasing the number of their shares, which shares

are to be allotted pro rata to the shareholders according to their respective inter-

ests, it is not competent for the corporation to charge a bonus to the shareholders

who receive the new shares in distribution, and that equity should enjoin the

company from refusing to allow a shareholder to receive his allotment at par

without paying a bonus.-'

(b) Sha/reholders Paying Such Bonus Ca/ivnot Recover It Bach. But it has

been held that where a shai-eholder pays such a bonus, although under protest, he
cannot recover it back, the denial by the corporation of his right to an equal dis-

tribution of the new shares without the payment of the bonus not, in the theory

of the court, constituting duress.^

(iv) Rule Does Not Apply to Shares of Original Stock Bought In.

The foregoing rule, which requires a ratable distribution of the new shares where
the capital is increased, does not apply to the case where the corporation buys in

the shares of its own original stock and holds them as assets or sells them for the

payment of its liabilities or for the general beneiit.^

(v) Remedy of Corporation Against Shareholders Who Fail to Take
Their Proportion of New Shares. "When an increase of stock by a mining

company has been determined on, in the manner provided by the statute,* and
the shareholders decline to pay for part of the stock, the authority of the com-

pany to dispose of such stock is complete, and the agreement to take shares may
be enforced by action, although the whole of the increased stock is never taken.'

(vi) Corporation May Impose Limit of Time Within Which New
Shares Must Be Taken. The corporation may impose a reasonable limit of

time within which the existing shareholders must subscribe for and take the new
shares. When therefore the charter of a corporation provided for sixty days'

notice of an authorization of any increase of the capital stock, within which time

any shareholder might have the privilege of taking additional shares, it was lield

that any shareholder not applying and tendering payment within such time would

forfeit the privilege.'

(vii) Not Necessary to Bind Subscribers to NewShares ThatEntire
Amount of Increase Should Hate Been Subscribed. The rule which

shares to him on the books of the corporation'' ^--eQ.-Gray v. Portland Bank, 3 Mass. 364, 3

before the increase. It was held that he was| Am. Dec. 156.

entitled to share in the increase, imaffected ^ 1. Cunningham's Appeal, 108 Pa. St. 546,

by the release. But a purchaser of stock in 'Paxson, J., dissenting as to the remedy in

a corporation, from one who has subscribed equity..

to nev/ stock which such corporation has been 2. De la Cuesta v. Insurance Co. of North
authorized and has resolved to issue as an America, 136 Pa. St. 62, 658, 20 Atl. 505, 26

increase of capital, although becoming en- Wkly. Notes Cas. (Pa.) 377, 9 L. E. A. 631,

titled to the rights of his vendor under the Sterrett and Clark, JJ., dissenting,

subscription to the new stock, is not entitled 3. State v. Smith, 48 Vt. 266.

to a certificate of such stock where no pay- 4. Swan & S. Stat. Ohio 237.

ment therefor has been made. Baltimore 5. Clarke v. Thomas, 34 Ohio St. 46.

City Pass. P. Co. v. Hambleton, 77 Md. 341, 6. Hart v. St. Charles St. R. Co., 30 La.

26 Atl. 279. Ann. 758.
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applies in the case of original subscribers to capital stock,' that the subscribers do
not become liable until the entire amount intended to be raised is subscribed for,

does not, it seems, apply to subscriptions to additional shares issued upon the

increase of capital, since in such a case there is no implied condition that the

whole number of additional shares authorized by the vote to increase capital

shall be taken.'

g. Power of Corporation to Rescind Its Vote to Increase Capital. Where the

corporation votes to increase its share capital to accomplish a particular object,

until the shares are actually issued, it obviously retains the power to rescind its

vote ; and in such a case the existing shareholder cannot maintain a suit in equity

to compel the corporation to issue to him his proportion of the intended new
shares.'

h. Increase and Reduction of Capital Stock of National Banks. The comp-
troller of the currency has power to assent to an increase of the capital stock of

a national bank less than that originally voted by the directors, but equal to the

amount actually subscribed and paid for by the shareholders under that vote ; and
where the entire amount cannot be raised, the amount can be reduced by the con-

current action of the association and the comptroller of currency.^"

3. Reducing Capital Stock— a. Capital Stock Can Be Diminished Only in Man-
ner Prescribed by Law. A reduction of the capital stock can take place only

when prescribed by law and in the manner prescribed by law."

b. Must Be Done at Corporate Meeting Duly Called and Notified. Statutes

providing for a reduction of the capital stock of corporations generally prescribe

that it must be done at a meeting of the shareholders upon a notice specifying

the object of the meeting and the proposed change, which notice shall be pub-

lished in a prescribed manner.'^

e. Invalidity of Secret Contrivances Resulting in Diminution of Capital Stock.

One object of requiring capital stock to be diminished only at corporate meetings

formally called, is to insure publicity, and warn the public dealing with the cor-

poration of the intended change. This is incompatible with secret arrangements

and contrivances reducing capital stock by buying in the shares, or by other

devices, so as to release shareholders from their obligations to creditors.''

7. See supra, VI, H, 14, & ®t seq. For the practice of reducing share capital

8. Avegno v. Citizens' Bank, 40 La. Ann. with the sanction of the court under this

799, 5 So. 537 ; Greenbrier Industrial Expo- statute see also In re General Min. Co., 6 Ir.

sition V. Ocheltree, 44 W. Va. 626, 30 S. E. Eq. 213. A statement of the practice is made
78; Aspinwall v. Butler, 133 U. S. 595, 10 in condensed form in Lindley Comp. L. (5th

S. Ct. 417, 33 L. ed. 779. Compare Clarke v. ed.) 402 et seq. The same author explains

Thomas, 34 Ohio St. 46 ; Thayer v. Butler, the manner of reducing paid-up capital under
141 U. S. 234, 11 S. Ct. 987, 35 L. ed. 711; the Companies Act of 1880. Conclusiveness of

Pacific Nat. Bank v. Eaton, 141 U. S. 227, 11 the registration of an order of court confirm-

S. Ct. 984, 35 L. ed. 702; Delano v. Butler, ing the resolution to reduce capital under
118 U. S. 634, 7 S. Ct. 39, 30 L. ed. 260. the English Companies Act (1867), § 15.

9. Terry v. Eagle Lock Co., 47 Conn. 141. Ladies' Dress Assoc, v. Pulbrook, 68 L. J.

As to the power to recall cash dividends Q. B. 871. Preliminary expenses not "lost

see infra, VII, B, 1, a, (m), (a) et seq. capital" under a statute authorizing a re-

10. Aspinwall v. Butler, 133 U. S. 595, 10 duction "to cancel any lost capital." In re

S. Ct. 417, 33 L. ed. 779; Delano v. Butler, Abstainers, etc., Ins. Co., [1891] 2 Ch. 124,

118 U. S. 634, 7 S. Ct. 39, 30 L. ed. 260. 60 L. J. Ch. 510, 64 L. T. Rep. N. S. 256, 39
11. Thompson v. Reno Sav. Bank, 19 Nev. Wkly. Rep. 574. When reduction of common

103, 7 Pao. 68, 3 Am. St. Rep. 797. stock sanctioned apart from any reduction

12. See for instance 2 Nev. Comp. Laws, of preferential capital. In re Agricultural

§§ 3401, 3406-3408, 3544. Hotel Co., [1891] 1 Ch. 396, 60 L. J. Ch. 208,

13. Thompson v. Reno Sav. Bank, 19 Nev. 63 L. T. Rep. N. S. 748, 39 Wkly. Rep. 218

103, 7 Pac. 68, 3 Am. St. Rep. 797. See also [following In re Gatling Gun, 43 Ch. D. 628,

supra, VI, L, 2, d. 59 L. J. Ch. 279; In re Quebrada R., etc., Co.,

Reducing capital by order of court under 40 Ch. D. 363, 58 L. J. Ch. 332, 60 L. T.

English Companies Act.—^Zra re Direct Spanish Rep. N. S. 482, 1 Meg. 122; In re Barrow
Tel. Co., 34 Ch. D. 307, 56 L. J. Ch. 353, 55 Haematite Steel Co., 39 Ch. D. 582; 7ji re

L. T. Rep. N. S. 804, 35 Wkly. Rep. 209. American Pastoral Co., [1890] W. N. 62, and

[35] [VII, A. 3, e]
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B. Dividends— l. Generally— a. What Is a Dividend— (i) In Oenebaz.
A dividend is that portion of the proiits and surplus funds of the corporation

which lias been actually set apart by a valid resolution of the board of directors,

or by the shareholders at a corporate meeting, for distribution among the share-

holders according to their respective interests, in such a sense as to become segre-

gated from the property of the corporation, and to become the property of the

shareholders distribntively."

(ii) Not a Debt Until Beclaeed. A dividend is not a debt until it has

been declared, but is a mere potentiality representing the right of the share-

holder to a proportionate share of the profits of the corporate venture, when the

same is declared to be payable, by the board of directors or otherwise, in pursu-

ance of the governing statute or instrument. The obligation of the corporation,

or of its board of directors, to declare a dividend cannot be treated as the divi-

dend itself.*'

(in) Thereafter a Trust Fttnd Held by CorporationFor Its Sbare-
holders— (a) In General. According to one theory a declaration of a dividend

by a corporation is in legal contemplation a separation of the amount thereof

from the assets of the corporation, which thereafter holds such amount as the

trustees of those who are the shareholders at the time of the declaration of the

dividend.'* Whether this trust-fund theory is sound or not, a dividend, when
declared, is certainly a common debt due to each shareholder in proportion to the

number of his shares, for which he may maintain an ordinary action at law."

(b) Corporation Cannot Appropriate Unpaid Dividends. If the dividend,

upon the fact of its declaration, becomes a trust fund held hj the company for

the shareholder, it must then be treated in equity as the property of the share-

holder, and cannot be applied by the directors to any purpose, not authorized by
the charter or the fundamental contract, without the consent of the shareholder.'*

For example it cannot be set ofE against a contemporaneous assessment upon the

shares ; " nor can it be treated as a common debt by the receiver, but it passes

into his hands as a trust fund, charged in equity with a lien in favor of the share-

holder ;^ nor has the corporation any power to take it out of the account of the

shareholder and credit it to the surplus fund, especially as against one who has

sold his shares and reserved the declared dividend.^' To this statement of doc-

declining to follow In re Union Plate Glass Jur. N. S. 1133, 27 L. J. Ch. 1, 6 Wkly. Rep.
Co., 42 Ch. D. 513, 58 L. J. Ch. 767]. 87, 58 Eng. Ch. 470; Stevens v. South Devon
When a national banking corporation can- R. Co., 9 Hare 313, 21 L. J. Ch. 816, 41 Eng.

not retain in its treasury any part of the Ch. 313. Therefore a holder of the preferred

amount realized, it may be compelled to dis- and guaranteed shares of a corporation is

tribute the difference among its shareholders. not a creditor of it, in such a sense that lie

Seeley v. New York Nat. Exeh. Bank, 8 Daly can make its directors liable to him under a
(N. Y. ) 400 [affirmed in 78 N. Y. 608]. statute for their default in filing certain an-

14. King V. Paterson, etc., R. Co., 29 nual reports. Lockhart i;. Van Alstyne, 31

N. J. L. 82. Mich. 76, 18 Am. Rep. 156.

Dividends, technically speaking, are gen- 16. McGill v. Holmes, 23 Misc. (N. Y.)

erally confined to the payment of the net 524, 52 N. Y. Suppl. 840. To the efltect that

earnings of a corporation among the share- a dividend after it has been declared is held

holders ; but the term " dividends " is not con- by the corporation as a trust fund for its

fined in law to the division simply of net creditors see King v. Paterson, etc., R. Co.,

earnings, but applies as well to a division of 29 N. J. L. 82; Le Roy v. Globe Ins. Co., 2

the capital. Larwill v. Burke, 19 Ohio Cir. Edw. (N. Y.) 657. But compare Lowne 1'.

Ct. 513, 10 Ohio Cir. Dec. 605. American F. Ins. Co., 6 Paige (N. Y.)

Nature of a dividend by mutual life-insur- 482.

ance company see Fuller v. Metropolitan L. 17. See infra, VII, B, 6, b, (I).

Ins. Co., 70 Conn. 647, 41 Atl. 4. 18. Reasoning in March v. Eastern R. Co.,

15. Lockhart v. Van Alstyne, 31 Mich. 76, 43 N. H. 515.

18 Am. Rep. 156 [citing In re London India 19. Ex p. Winsor, 30 Fed. Cas. No. 17,884,

Rubber Co., L. R. 5 Eq. 519, 37 L. J. Ch. 3 Story 411.

235, 17 L. T. Rep. N. S. 530, 16 Wkly. Rep. 20. Matter of Le Blanc, 4 Abb. N. Cas.

334]. To the same effect see Taft i;. Hartford, (N. Y.) 221.

etc., R. Co., 8 R. I. 310, 5 Am. Rep. 575; Henry 21. Beers v. Bridgeport Spring Co., 42
V. Great Northern R. Co., 1 De G. & J. 606, 3 Conn. 17.
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trine there is a well-recognized exception founded xipon a banker's lien upon any
assets of his customer in his hands for any unpaid balance ; so that dividends

declared but not paid by a banking corporation remain pledged for the payment
of any just debt due to the bank from the shareholder.''

(o) Corporation Ccmnot Forfeit or Confiscate Unpaid Dividends at Its Mere
Pleaswre. For the same reason, after a corporation has declared a dividend, so

that it becomes a debt due from it to the shareholder, it cannot forfeit or conlis-

<!ate this debt at its mere pleasure.^

(d) night of Set-Off For Debts Due hy Shareholder to Corporation. As the

dividend when declared becomes so much money owing by the corporation to the
shareholder, if the shareholder is at the time indebted to the corporation, the latter

has on principle a right to apply the dividend in liquidation of the debt. In other

words it has the same right of set-off that any other creditor has.^ But this right

of set-off rests upon the mutuality of indebtedness ; and hence where the shares

have been assigned, although not on the books of the company, prior to the decla-

ration of the dividend, the corporation has no right of set-off as against the

assignee, who becomes the equitable owner, provided it has knowledge of the
assignment prior to the declaration of the dividend.^ But this right of set-off

obviously exists only where a dividend has been declared ; and conversely where
no dividend has been declared and the shareholder is indebted to the corporation

in respect of his shares by a bond and mortgage he cannot properly refuse to pay
his interest because the directors do not declare a dividend ; nor will the collec-

tion of such interest be restrained until the directors do make a dividend. This
conclusion rests upon the principle that the propriety of declaring a dividend
rests primarily in the discretion of the directors.*^

(b) Unpaid Dividends Cannot Be Appropriated hy State. For the same
reason a dividend declared but not paid, but remaining unclaimed, cannot be
arbitrarily appropriated by the state by enacting a statute that such a dividend
shall not, after a stated period of time, be recovered or claimed by an action

by suit, but shall be paid by the corporation to the trustees of the state

university ; since such a statute is merely a legislative confiscation, a taking of

22. Hagar v. Union Nat. Bank, 63 Me.
509; Sargent v. Franklin Ins. Co., 8 Pick.

(Mass.) 90, 19 Am. Deo. 306; Bates v. New
York Ins. Co., 3 Johns. Cas. (N. Y.) 238.

23. When therefore in reorganizing a cor-

poration whose franchises were about to ex-

pire, under a scheme by which the new cor-

poration succeeded to its franchises and obli-

j;ations, a provision inserted in the charter of

the new company, forfeiting dividends not
claimed within three years from the time
when declared, was not binding upon the old

shareholders, except from the time when, ex-

pressly or by implication, they consented
thereto by assuming the quality of share-

holders in the new company. Armant v. New
Orleans, etc., E. Co., 41 La. Ann. 1020, 7 So.

35.

Where no formal dividends were declared,

but, under an arrangement among the share-

holders, each shareholder drew out for his

private purposes certain annual amounts, his

indebtedness for the excess so drawn might be
made a lien on the shares and his shares ap-

plied to its payment. Reading Trust Co. v.

Heading Iron Works, 137 Pa. St. 282, 21 Atl.

169, 170, 27 Wkly. Notes Cas. (Pa.) 95.

24. Eso p. Winsor, 30- Fed. Cas. No. 17,884,

3 Story 411, where this principle is recognized

by Story,, J.

25. Gemmell v. Davis, 75 Md. 546, 23 Atl.

1032, 32 Am. St. Kep. 412.

26. Ely V. Sprague, Clarke (N. Y.)
351.

Theory that unpaid dividends are assets for

creditors of corporation.— One ease puts
forth the theory that unpaid dividends be-

come, in the event of the insolvency of the
corporation, assets for its creditors. Curry v.

Woodward, 44 Ala. 305. But this is plainly
untenable, since it converts a debt of the cor-

poration into an asset and confiscates the
property of the particular shareholder for
the payment of other creditors.

Where a shareholder in a banking corpora-
tion has indorsed the notes of a third per-
son which are held by the bank, the bank
cannot exercise a right of set-off in respect

to these notes against dividends due by it to
the shareholder, where the makers of the
notes are not shown to be insolvent or be-

yond the jurisdiction of the court, although
it is conceded that- the bank might under such
circumstances deduct the amount of the notes,
the makers of which are insolvent or non-
resident, without a previous protest or no-
tice of action to recover the amount of the
same. Texarkana First Nat. Bank v. Da
Morse, (Tex. Civ. App. 1894) 26 S. W.
417.
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the property of one man, or of one legal person, and giving it to another without
just compensation.*'

'

b. Declaration of Dividends Rests in Discretion of Directors, and Not Com-
pelled in Equity— (i) In Omsmral. Except where, under the governing statute

or instrument, the directors are overruled by the shareholders, the propriety or

expediency of declaring and paying dividends rests in their sound discretion,^

and the courts will not interfere to compel them to declare and pay a dividend,,

unless they are guilty of bad faith, or of a wilful abuse of this discretion,^' or
what is substantially the same thing unless in refusing so to do they have acted

unreasonably, capriciously, or fraudulently.^

(ii) GiRGUMSTANOEs UNDJBJR Whior Btvidbnbs COMPELLED. On the other
hand courts of equity have power, considered as mere power or jurisdiction, at

the suit of a minority shareholder of a corporation, to order a dividend of it&

assets, where the safety or interest of the minority requires it ; and in determining
whether to exercise such power in a particular case the object of the corporation

and the situation of its affairs must be taken into consideration.^' Courts will not
allow the directors of a corporation to exercise their discretion oppressively in

refusing to declare a dividend, when the net profits and character of the business

clearly warrant it,'^ Applying these principles, it was held by the court of errors-

and appeals of New Jersey that a minority shareholder in a trading corporation

is entitled, where a majority of the directors have voted themselves inordinate

salaries, withheld proper information from him, refused to declare dividends,

and conveyed the assets to another corporation controlled by themselves, to have
such conveyances and the resolutions fixing salaries set aside, to a decree securing

him proper access to the books, and the right to a dividend to be declared out of

27. State University v. North Carolina R.

Co., 76 N. C. 103, 22 Am. Rep. 671. See
also Wilkinson v. Leland, 2 Pet. (U. S.) 627,

7 L. ed. 542; Terrett v. Taylor, 9 Cranch
(U. S.) 43, 3 L. ed. 650. But compare State
University t:. Maultsby, 43 N. C. 257, where
a similar statute was regarded as merely
changing the custodian of the trust fund from
an administrator to the state university, to

be held by the latter for the benefit of the

creditors and next of kin.

28. California.— Excelsior Water, etc., Co.

V. Pierce, 90 Cal. 131, 27 Pac. 44.

Massachusetts.— Minot v. Paine, 99 Mass.
101, 96 Am. Dec. 705.

New Jersey.— King v. Paterson, etc., R.

Co., 29 N. J. L. 82 ; Park v. Grant Locomotive
Works, 40 N. J. Eq. 114, 3 Atl. 162.

Netv York.— Burden f. Burden, 159 N. Y.

287, 54 N. E. 17 [affirming 8 N. Y. App. Div.

160, 40 N. Y. Suppl. 499] ; Williams v. West-
ern Union Tel. Co., 93 N. Y. 162; Ely v.

Sprague, Clarke 351.

United States.— Union Pac. R. Co. v. U. S.,

99 U. S. 402, 25 L. ed. 274.

England.— In re Mercantile Trading Co.,

L. R. 4 Ch. 475, 20 L. T. Rep. N. S. 502, 17

Wkly. Rep. 654.

See 12 Cent. Dig. tit. " Corporations,"

§ 1289.

29. Alabama.— Wolfe v. Underwood, 96
Ala. 329, 11 So. 344, not compelled to dis-

tribute earnings not shown to be in excess of

the amount which the directors might, in the
exercise of their discretion, regard as neces-

sary or proper for the carrying on of the

business of the company, and the meeting of

prospective contingencies.
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Gonnectiout.— Pratt v. Pratt, 33 Conn.
446.

Louisiana.— State v. State Bank, 6 La.

745.
Michigan.— Hunter v. Roberts, etc., Co., 8$

Mich. 63, 47 N. W. 131.

New York.— McNab v. McNab, etc., Mfg.
Co., 62 Hun 18, 16 N. Y. Suppl. 448, 41 N. Y.
St. 906 (dividend not compelled in the ab-

sence of proof that the directors have acted
unreasonably or capriciously in refusing to

order a larger dividend) ; Karnes v. Roch-
ester, etc., R. Co., 4 Abb. Pr. N. S. 107; Scott

V. Eagle Fire Co., 7 Paige 198.

Pennsylvania.—^McLean v. Pittsburgh Plate
Glass Co., 159 Pa. St. .112, 28 Atl. 211, 33
Wkly. Notes Cas. 459; McKean v. Philadel-

phia Contributionship, 6 Pa. Dist. 40, 18

Pa. Co. Ct. 657.

Wisconsin.— Morey v. Fish Bros. Wagon
Co., 108 Wis. 520, 84 N. W. 862.

United States.— New York, etc., R. Co. v.

Nickals, 119 U. S. 296, 7 S. Ct. 209, 30 L. ed.

363.

England.— Stevens v. South Devon R. Co.,

9 Hare 313, 21 L. J. Ch. 816, 41 Eng. Ch.
313.

Compare Atty.-Gen. v. State Bank, 21 N. C.
545.

See 12 Cent. Dig. tit. "Corporations,"'

§ 1289.

30. McNab v. McNab, etc., Mfg. Co., 62
Hun (N. Y.) 18, 16 N. Y. Suppl. 448, 41
N. Y. St. 906.

31. Fougeray v. Cord, 50 N. J. Eq. 185, 24
Atl. 499.

32. Storrow v. Texas Consol. Compress,
etc., Assoc, 87 Fed. 612, 31 C. C. A. 139.
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all net profits not required in the legitimate business of the company, although
the assets have been reconveyed pending the suit.^

(ill) Declaration of Dividends Not Restrained in Eqvity. For the

reason that the declaration of a dividend ordinarily rests in the sound discretion

of the directors, the declaration and payment of it will not ordinarily be restrained

in equity.^

(iv) Discretion op Directors as to Time and Place of Payment—
{a) In General. In the exercise of their discretion with respect to the declaring

•of dividends, the directors may, it has been held, fix the time and place of pay-
ment within such limitations as reason and good faith to the shareholders may
require. They may make them payable at a banking house in good credit, giv-

ing proper notice to the shareholders of the deposit made there to their credit.^

(b) Who Bears Loss When PaydbU at Bank Which Fails. If the share-

holder after receipt of notice neglects to draw the money within a reasonable

time, and the bank fails, the loss will fall on the shareholder, and not on the com-
pany. But of course the company must show that due notice was given to the

.shareholder.*^

e. Reclamation of Dividends Illegally Declared— (i) In General. A reso-

lution by the board of directors of a corporation to pay a dividend at a future

"time may be rescinded at a subseqnent meeting, held before the dividend becomes
payable, if the fact that it has been declared has not been made public, or in any
manner communicated to the shareholders, and no fund has been set apart for its

payment.^ If a dividend has been illegally declared in the sense that its declara-

tion is ultra vires, as where it is a dividend out of assets when there is no surplus

to divide, then it seems that it may be rescinded by the corporation even after it

has been paid, and that the corporation may recover it of the shareholders as so

much money paid to their use under a mutual mistake.^ It has been well rea-

soned that shareholders among whom assets of the corporation have been dis-

tributed by its officers, without authority from the corporation, or when acting

outside the scope of their ordinary powers, are technically at least guilty of a con-

version of such assets.*' On plainer grounds a dividend declared under such cir-

•cumstances cannot be recovered from the corporation in an action at law.** If

such a dividend is paid out of capital, and the corporation subsequently becomes
insolvent, the right to reclaim it is more clear on the ground that the capital of

the corporation is a trust fund for its creditors, which fund cannot be lawfully

•distributed in this way, to its shareholders in advance of its creditors.^* This

right of reclamation, it has been held, passes to the assignee of the corporation,

if the terms of the assignment are sufficiently comprehensive to embrace it.*^

33. Laurel Springs Land Co. «. Fougeray, 35. King v. Paterson, etc., E. Co., 29
50 N. J. Eq. 756, 26 Atl. 886. N. J. L. 82.

That a court of equity may require the di- 36. King v. Paterson, etc., K. Co., 29
rectors of a banking corporation to pay divi- N. J. L. 82.

dends out of surplus earnings where divi- 37. Ford v. Easthampton Rubber Thread
dends have been suspended for the purpose Co., 158 Mass. 84, 32 N. E. 1036, 35 Am. St.

of oppressing the minority shareholders see Eep. 462, 20 L. R. A. 65.

Hiseock v. Lacy, 9 Misc. (N. Y.) 578, 30 38. Lexington L., etc., Ins. Co. v. Page, 17
N. Y. Suppl. 860, 62 N. Y. St. 228. Further B. Mon. (Ky.) 412, '66 Am. Dec. 165, per
as to the circumstances under which the Simpson, J.

declaration and payment of a dividend will 39. McKusick v. Seymour, 48 Minn. 172,

be compelled see Hazeltine v. Belfast, etc., 50 N. W. 1116.

R. Co., 79 Me. 411, 10 Atl. 328, 1 Am. St. 40. Slayden v. H. J. Seip Coal Co., 25
Hep. 330; Belfast, etc., E. Co. v. Belfast, 77 Mo. App. 439.

Me. 445, 1 Atl. 362; Boardman v. Lake Shore, 41. Lexington L., etc., Ins. Co. v. Page, 17
etc., R. Co., 84 N. Y. 157; Brown -o. Buffalo,. B. Mon. (Ky.) 412, 66 Am. Dee. 165; Main
etc., R. Co., 27 Hun (N. Y.) 342; Hiseock «. v. Mills, 16 Fed. Cas. No. 8,974, 6 Biss.
Lacy, 9 Misc. (N. Y.) 578, 30 N. Y. Suppl. 98.

560, 62 N. Y. St. 228. 42. Lexington L., etc., Ins. Co. v. Page, 17
34. Lee v. Neuchatel Asphalte Co., 41 B. Mon. (Ky.) 412, 66 Am. Dec. 165; Main

Ch. D. 1, 58 L. J. Ch. 408, 61 L. T. Eep. i). Mills, 16 Fed. Cas. No. 8,974, 6 Biss.
N. S. 11, 1 Meg. 140, 37 Wkly. Rep. 321. 98.
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It is immaterial whetiier the creditors who complain ot such a dividend are
prior or subsequent creditors, although the rights of a prior creditor undoubtedly
rest on a stronger footing than do those of a subsequent creditor, on the ground
that such a dividend has the effect of a fraudulent conveyance or diversion

of the property of the corporation out of which he has the right to have hi&

debts satisfied.*^ The assets of the corporation thus improperly diverted into the
hands of the shareholders remain a trust fund out of which they are entitled to

have their debts satisfied, and the directors who thus receive it are technically

guilty of a conversion of it/* But laying aside this honest doctrine, it has been
held that no trust in moneys paid as dividends out of the capital of a corporation,,

,
when there are no net profits to divide, attaches to them in the hands of share-

i holders who receive the dividends in good faith.*^ So in England a dividend

J
voted at a general meeting of a corporation in accordance with its articles of

' association will not be withheld upon the voluntary winding-up of the company,
on the ground that the assets were overestimated and that such distribution could

i

not be made without payment out of the capital, where it was not impossible for
jl reasonable men at the time of the general meeting to take the view then taken as

!j to the value of the estate.*^

j
(ii) When RiGST to Rmoall Unlawful Dividend Lost by Laches ani>

j JEfflvx OF Time. It has been held that neither a corporation nor the holders

( of stock or scrip therein can compel an accounting for dividends received on pre-

\ ferred stock, on the ground that the issue of such stock was ultra vires, after they
,'^have received full value for the stock, authorized its issue, paid dividends on it^

' and in many ways treated it as valid for twenty-two years.*'

I
d. Rights in Distribution of Dividends—-(i) No Discrimination Among

• Shareholders of Same Class— (a) Rule Stated. The directors of a corpora-

» tion have no power, in the distribution of dividends, to discriminate among share-
'\ holders of the same class.**

(b) But Shareholders Discriminated Against Cannot Recoup Against Others.

\ But the shareholder whose right to participate in a dividend has been wrongfully
- denied cannot maintain an action against another shareholder who has participated
' therein. He cannot in this way follow the assets of the corporation into the hands
of other shareholders who have received it in the form of dividends, until he has

established his right as a creditor of the company and exercised his legal remedies

against it.*'

(ii) Dividends in Liquidation. These rest on a different footing from divi-

dends of profits made to shareholders while the company is a going concern.

43. Beyer v. Continental Trust Co., 63 Mo. That no dividend can properly be declared

App. 521. by a mutual life-insurance company until

44. McKusick v. Seymour, 48 Minn. 172, after a valuation of its assets and liabilities.

60 N. W. 1116. showing an excess of assets over liabilities see

, 45. McDonald v. Williams, 174 U. S. 397, Fuller v. Metropolitan L. Ins. Co., 70 Conn.
19 S. Ct. 743, 43 L. ed. 1022. 647, 41 Atl. 4.

46. In re Peruvian Guano Co., [1894] 3 Ch. Construction of Iowa statute authorizing^

690, 63 L. J. Ch. 818, 71 L. T. Rep. N. S. a reclamation of dividends immaturely de-

611, 1 Manson 423, 8 Reports 544, 43 Wkly. clared. Miller v. Bradish, 69 Iowa 278, 28
Rep. 170. N. W. 594.

In a bill for such a reclamation, not neces- 47, Higgins v. Lansingh, 154 111. 301, 40
sary to aver that any of the present debts

j^_ j; 3g2_
existed when the dividend v/as declared, or '^^ jjjjj ^, Atoka Coal, etc., Co., 124 Mo.
that the assets are not enough to pay the

j^gg^ 25 S. W. 926, 32 S. W. Ill, 21 S. W.
debts proved. Williams v. Boice, 38 N. J. Eq. g^g. j^^g^ ^ rperre Haute, etc., R. Co., 57
364.

jj Y igg
In England a liquidator cannot recover •

• ^'^^^^ „ y^„ Wagenen, 83 N. Y. 40,
dividends improperly paid out of capital, al- „„ . „ „„„ r ^ • ^,^\.T ^r o
though it is not show that the company is 38 Am Rep. 392 [afrm^ng 45 N. Y Super,

insolvent as regards its creditors. In re Ct. 328]. Compare In re Le Blanc, 75 N. Y.

Wales Nat. Bank, [1899] 2 Ch. 629, 68 L. J. 598; Butterworth v. Gould, 41 N. Y. 450;

Ch. 634, 81 L. T. Rep. N. S. 363, 48 Wkly. Patrick v. Metcalf, 37 N. Y. 332; Le Roy v.

Rep. 99. Globe Ins. Co., 2 Edw. (N. Y.) 657.
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They are not of course discretionary with the directors, who are usually displaced

hy an assignee, receiver, or other representative of the creditors ; and they are

^clared in accordance with the principles of administration in equity, or under rules

specially enacted by statute, which in general are the same as those in equity.

These are : (1) That valid lien creditors are first to be paid according to their

respective priorities. (2) That general creditors are next to be paid pro rata.

(3) That what is left,^ if anything, shall be divided among the shareholders in such

a manner as to produce as far as possible equality among them.'' This of course

means z.jpro rata division among all sliareholders standing on an equal footing.

Thus, if some of the shareholders have paid for their shares in full while others

have paid in part only, those who have paid in full are entitled to a return of the

excess paid by them above that paid by the others, before any division of the bal-

ance takes place. This balance is then to be divided ratably among the share-

holders ; and this has been held to be the proper mode of distribution, although

the corporation has been in operation for many years, making dividends of profits

in proportion to the amounts paid in by the respective shareholders.^'

2. VALiDny AND Propriety of Dividends— a. Dividends Can Be Made Only Out
of Profits, Except Dividends in Liquidation— (i) In Oekebal. "With the excep-

tion of dividends in liquidation, dividends can be declared and paid only where there

are profits to divide ; and it is elsewhere seen that if the directors violate this

principle they become personally liable, under statutes and constitutional pro-

visions.^ Tlie reason is that the capital stock of a corporation being a trust fund
for its creditors the law does not tolerate the conclusion that this trust fund can be
divided among the shareholders, leaving the creditors in the lurch. Moreover each
shareholder is entitled to have this fund preserved unimpaired for the purpose of

carrying on the business which the corporation was organized to perform.^

50. Shareholders are not entitled to any
division of the profits and moneys of a cor-

poration until its debts are paid. Ryan v.

Leavenvrorth, etc., R. Co., 21 Kan. 365.

51. See infra, 2 Thompson Corp. § 2145.

52. Krebs v. Carlisle Bank, 14 Fed. Cas.

No. 7,932, 2 Wall. Jr. 33.

Time to object to order directing receiver

to pay dividend.—It has been held that where
an order directing a receiver to pay a certain

dividend is neither objected to nor appealed

from until after the entry of the final decree

in the cause, and after the dividend has been

thereupon paid and its payment confirmed by
the court, the validity of the order cannot be

questioned on appeal from the final decree.

Republic L. Ins. Co. v. Swigert, 135 111. 150,

25 N. E. 680, 12 L. R. A. 328.

Ratification by the shareholders, by mere
silence and acquiescence, of an assignment
for creditors, providing that any surplus

should be divided among the shareholders.

State V. Mitchell, 104 Tenn. 336, 58 S. W.
365.

The rights of a creditor in a dividend de-

clared by an insolvent banking corporation,

which has been placed in liquidation by pro-

ceedings taken by the bank commissioners, is

to be computed upon the original claim,

proved by the creditor, without deducting

any amoimt which he may have collected from
the shareholders, but subject to the qualifi-

cation that he cannot receive from both

sources more than the aggregate amount of

his claim. Sacramento Bank v. Pacific Bank,
124 Cal. 147, 56 Pac. 787, 71 Am. St. Rep.

36, 45 L. R. A. 863.

An objecting shareholder of a constituent
corporation to whom the consolidated corpo-

ration had agreed to pay in specified instal-

ments the amount of an award of the value of

her stock, bonds to the amount of the award
being deposited with a trustee as security for

performance of an agreement, is entitled, if

the consolidated corporation becomes insol-

vent, to share as a general creditor for the
balance due, and is also entitled to all divi-

dends, if any, up to the amount of her claim
upon the bonds so deposited. Matter of

Snyder, 29 Misc. (N. Y.) 1, 69 N. Y. Suppl.
993.

The liquidator of an insolvent corporation

which was a shareholder and also a creditor of
another insolvent corporation is not entitled

to share in the dividend declared by the
liquidator of the latter corporation, until it

has paid the call made upon its stock before
either corporation went into liquidation,

where the court has held that the claim can-

not be offset against its liability on the call.

In re Auriferous Properties, [1898] 2 Ch.
428, 67 L. J. Ch. 574, 79 L. T. Rep. N. S. 71,

5 Manson 260, 47 Wkly. Rep. 75.

Equalizing shareholders in respect of divi-

dends in liquidation where some were per-

mitted to pay their indebtedness to the cor-

poration in its shares, and dividends were
made among the others. Conococheague Bank
V. Ragan, 7 Gill & J. (Md.) 341.

53. See infra, IX, P, 9, a et seg.

54. Slayden v. H. J. Seip Coal Co., 25 Mo.
App. 439. In this line of thought it has been
held that a savings-bank, organized under a
statute which authorizes it to pay dividends

[VII, B, 2, a, (i)]
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(ii) Payable IN What Commodity. It has been held that a banking com-
pany cannot declare a dividend payable in depreciated bank-notes ; but the sound-
ness of the decision is not apparent, provided all its shareholders are treated

alike.^'

(ill) Dividends May Be Declared at Meetings Held Outside State.
The declaration and payment of dividends by the directors of a corporation is

generally looked upon as a mere matter of business detail and management, and
not as being a statutory act in the sense that it cannot be done outside the state.

No valid reason exists for holding that it must be done within the state. But if

it is done at a corporate meeting held outside the state it becomes valid if ratified

at a subsequent meeting held within the state. If the shares of a member have
been forfeited for the non-payment of an assessment laid at such meeting held

outside the state he cannot collect the dividends so declared. He must take as a

whole what took place at the meeting, validated as it was by subsequent ratifica-

tion ; he cannot refuse to pay his assessment, and at the same time retain his

shares and get his dividend.^^

(iv) Payment of Interest onSmases. Payment of interest to shareholders

on their shares is ultra vires unless specially authorized by charter or statute ; '''

and it has been held that payment to shareholders, out of the capital of a cor-

poration having no profits, oi interest on the amounts paid in on their shares, is

ultra vires, notwithstanding a provision of the charter that interest shall be paid

until otherwise determined by the directors, but that no dividend or bonus shall

be payable except out of the profits.^ But in England a company limited by
shares may, if authorized by its articles of association, pay interest out of capital

to shareholders who have paid up their shares in advance of calls.^'

from " surplus profits " may not declare and
pay dividends based on accrued , interest not

actually collected, however certain it is that

such interest will be paid. People v. San
Francisco Sav. Union, 72 Cal. 199, 13 Pac.

498.

Rule for ascertaining what are profits to be

divided.— See the rule laid down by Lord
Eomilly, in Corry v. Londonderry, etc., E. Co.,

29 Beav. 263, 7 Jur. N. S. 508, 30 L. J. Ch.

290, 4 L. T. Eep. N. S. 131, 9 Wkly. Eep. 301.

For a definition of net earnings in the sense

of surplus profits see Union Pac. E. Co. v.

V. S., 99 U. S. 402, 25 L. ed. 274, also note

in 99 Am. Dee. 762. This subject has been

sometimes defined by statute. Ohio Laws
(1888), p. 182. An interesting discussion of

the question what may be divided by direct-

ors as profits, without incurring a personal

liability under such a statute, may be found

in Excelsior Water, etc., Co. v. Pierce, 90

Cal. 131, 27 Pac. 44. For an illustrative Eng-

lish case involving the question what are

profits to divide and what not see In re

Bridgewater Nav. Co., [1891] 2 Ch. 317

[modifying [1891] 1 Ch. 155]. See also Bouch
V. Sproule, 12 App. Cas. 385, 56 L. J. Ch.

1037, 57 L. T. Eep. N. S. 345, 36 Wkly. Eep.

193. Dividing a sum derived from a sale of

part of the undertaking. Lubbock V. Bank
of South Africa, 2 Ch. 198, 61 L. J. Ch. 498,

67 L. T. Eep. N. S. 74, 41 Wkly. Eep. 103.

Dividend by a consolidated corporation out

of earnings of one of the precedent corpora-

tions. Chase v. Vanderbilt, 37 N. Y. Super.

Ct. 334. Purchase of the shares of a member
to be paid for out of corporate earnings.
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Schilling, etc.. Brewing Co. v. Schneider, 110

Mo. 83, 19 S. W. 67. Construction of a stat-

ute of California prohibiting payment to

shareholders of any part of the capital stock

before dissolution or expiration of term of

corporate existence. Kohl v. Lilienthal, 81
Cal. 378, 20 Pac. 401, 22 Pac. 689, 6 L. E. A.
520.

55. Ehle V. Chittenango Bank, 24 N. Y.
548.

56. Freeman v. Machias Water Power, etc.,

Co., 38 Me. 343.

57. See mfra, VII, 0, 1, a et 8eq.

58. In re Sharpe, [1892] 1 Ch. 154.

59. Lock V. Queensland Invest., etc., Co.,

[1896] A. C. 461, 65 L. J. Ch. 798, 75 L. T.

Eep. N. S. 3, 45 Wkly. Eep. 65. In that
country the provisions of the articles of asso-

ciation of a limited company that the direct-

ors might receive payment from any share-

holder of any part of the amount remaining
unpaid on his shares, upon such terms as
they might determine, and, if they Should see

fit, pay out of the capital interest on sums
paid on shares in advance of calls, were held

to be valid; and it was held that in the' ab-

sence of profits such interest might lawfully be
paid out of capital. Lock v. Queensland Invest.,

etc., Co., [1896] 1 Ch. 397, 65 L. J. Ch. 301,73
L. T. Eep. N. S. 708. In this country, under
the provisions of a railway charter that in-

terest might be paid on share subscriptions

from the time of paying the subscription to
the making of the first dividend, the running
of interest cannot be stopped by declaring a
stock dividend, even though the company may
have had sufficient resources to justify the
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(v) When Dividends Can Be Properly Declared and Paid— (a) In
General. In England an ordinary trading company may lawfully pay a dividend

to the shareholders out of current profits, without setting aside a sum sufficient to

cover depreciation in the value of the fixed capital.*" In the same country it has

been held that a corporation formed to invest its capital in stocks and securities,

the receipts from the income of which are made applicable to paying a dividend,

may declare a dividend, notwithstanding some of the investments have declined

in price and others have proved worthless so as to impair the capital ; since a cor-

poration may sink its capital in the purchase of property producing income and
•divide that income without making provision for keeping up the value of the

capital, and the capital may be lost, but the excess of current receipts over cur-

rent expenses may still be applied in payment of a dividend.*' In the same
country a sum derived from the sale of part of the undertaking of a banking
company, remaining after deducting from the proceeds of sale and paid-up capit^

and incidental expenses, is profit on capital, which, after appropriating the proper
amount to the reserve fund, may be distributed as dividends.*^ In the same
country profits shown by the profit-and-loss account of a corporation may be
applied in payment of a dividend on preferred shares fully paid up in cash, of

which a large portion is paid to the vendor of the business of the company in

addition to all the ordinary shares, although, according to a valuation, tlie assets

of the company, including good-will, fall far short of the nominal capital, where
the loss which has accrued does not arise from the company's having received a
price less than it originally gave for a portion of its assets.*^ In the same country
a mining company which has paid interest on debentures, during a time when
the mine was closed by its falling in, out of the capital, is not bound to apply
profits in replacing the amount so paid before declaring a dividend to share-

holders.** This procession of decisions upholding the payment of dividends out

of capital may be concluded by a holding to the effect that a land company
which for the purpose of equalizinga bad debt has brought into its profit-and-loss

account in a previous year the appreciation of its land is not bound in a subse-

quent year to bring into such account a depreciation in the lands, so as to prevent

the declaration and payment of a dividend from the profit of that year.*^ Seem-
ingly in line with the foregoing, it has been held that a mutual insurance com-
pany may, in the absence of any statute, rule, or resolution of the company
forbidding the same, declare and pay dividends to its members where in the judg-

ment of the members it is safe and prudent to do so, although the effect will be
to reduce the assets of the company provided for indemnity against losses.*"

(b) Dividends Permissible Without Estahlishing Sinking Fund or Provid-
ing For Waste amd Depreciation of Propert/ij. It may be collected from an
important decision by the English court of appeal that where the tangible prop-

erty of the corporation from its very nature is subject to a continuing waste and
depreciation— as in the case of a mining property— it will not be ulPra vires or

a breach of trust on the part of the directors to declare and pay dividends out of

profits, without providing for a sinking fund to meet such depreciation, or with-

declaration and payment of the cash dividend. America, [1892] 2 Ch. 198, 61 L. J. Ch. 498,

Hardin County v. Louisville, etc., E. Co., 92 67 L. T. Eep. N. S. 74, 41 Wkly. Rep. 103.

Ky. 412, 17 S. W. 860, 14 Ky. L. Eep. 401. 63. Wilmer v. McNamara, [1895] 2 Ch.

60. In re Kingston Cotton Mill Co. No. 2, 245, 64 L. J. Ch. 516, 72 L. T. Eep. N. S.

[1896] 1 Ch. 331, 65 L. J. Ch. 290, 73 L. T. 552, 13 Eeports 513, 43 Wkly. Eep. 519.

Hep. N. S. 745, 44 Wkly. Eep. 363 [reversed 64. Bosanquet v. St. John D'El Eey Min.
en other grounds in [1896] 2 Ch. 279]. Co., 77 L. T. Eep. N. S. 206.

61. Verner v. General, etc., Invest. Trust 65. Bolton v. Natal Land, etc., Co., [1892]

Co., [1894] 2 Ch. 239, 63 L. J. Ch. 456, 70 2 Ch. 124, 61 L. J. Ch. 281, 65 L. T. Eep.
L. T. Eep. N. S. 516, 1 Manson 136, 7 Ee- N. S. 786.

ports 170. 66. McKean v. Biddle, 181 Pa. St. 361, 37
62. Lubbock v. British Bank of South Atl. 528.
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out applying the profits to the capital, so as to keep the value of the assets equal
to the nominal amount of the capital."

(vi) Wren Dividends Cannot Be Properly Beolaxed and Paid.
Dividends upon common stock cannot be properly declared and paid to the
exclusion of annually accruing interest on the bonded debt of the corporation,
but the interest charged must be paid lirst.^ A so-called "land company"
formed for the purpose of selling lands to the best advantage as the owners'
agent, one fourth conveyed to it absolutely being paid for with its stock, the
remainder conveyed in consideration of its scrip to be sold by it in trust for the
benefit of its scrip-holders until they are paid the face value of their scrip, when
the remainder is to belong to the corporation absolutely, is guilty of a breach of
trust in making a dividend among its shareholders of scrip paid to it for, or
bought with, the proceeds of land sold.*'

(vii) When Declaration of Dividends Not Obligatory— (a) In Gen-
eral. From what has preceded, it must be concluded that in general the declara-

,
tion of a dividend, even where there are profits which may be divided, is not
'obligatory ; since the directors or a majority of the shareholders may, in the exer-
cise of a sound discretion, refrain from dividing their surplus in order to use it

for betterments, and instead of making a cash dividend may issue to their share-

holders a stock dividend without violating the law.™
(b) Property Not Divided Compulsorihf Because Corporation Has No

Power to Mold It. A conveyance of property to a corporation which it is

incompetent, under its charter or governing statute, to take and hold, is not void
but voidable only, by the state, at its election in a proceeding in the nature of
oflace found. A court of equity will not therefore at the suit of a shareholder
take such property from the assets of the corporation and divide it among the
shareholders.'"

(viii) Liability of Directors For Improferly Declaring Dividends.
This subject is dealt with elsewhere, under the subtitle of directors. If the
capital stock of a corporation is a trust fund for its creditors, then unquestionably
the directors are quasi-trustees for the creditors, and ought to be held liable to

them or to a representative of the corporation acting in their behalf for dividends
improperly declared and paid to the shareholders. It has been so held, even in

England, where the so-called " trust-fund doctrine" does not obtain.'^ This is obvi-

ously not a breach of trust toward the shareholders who receive the unlawful divi-

dends, since they could not directly or indirectly be allowed to recover them again."

(ix) Ratification by Ssarebolders op TTnlawful Declaration op
Dividend. Although the declaration of a dividend, whatever form it may take,

67. Lee v. Neuchatel Asphalte Co., 41 did not compel a division of the profits, or
Ch. D. 1, 58 li. J. Ch. 408, 61 L. T. Rep. N. S. prevent their accumulation; and that such
11, 1 Meg. 140, 37 Wkly. Rep. 321. accumulation might legally be invested in the
68. Mobile^ etc., R. Co. f. Tennessee, 153 exchange itself so as to be capable of distribu-

U. S. 486, 14 S. Ct. 968, 38 L. ed. 793. tion as a dividend. Barry v. Merchants'
69. Rogers v. New York, etc.. Land Co., Exch. Co., 1 Sandf. Ch. (N. Y.) 280.

134 N. Y. 197, 32 N. E. 27, 48 N. Y. St. 263. 71. Burden v. Burden, 8 N. Y. App. Div.

Circumstances under which a final dividend 160, 40 N. Y. Suppl. 499.

cannot be sanctioned, where the articles of 72. In re National Funds Assur. Co., 10
incorporation provide for the submission of Ch. D. 118, 48 L. J. Ch. 163, 39 L. T. Rep.
accounts up to a date within three months, N. S. 420, 27 Wkly. Rep. 302 ; Evans v. Coven-
and reports thereon, except at the annual gen- try, 8 De G. M. & G. 835, 2 Jur. N. S. 557,
eral meeting, etc. Nicholson v. Rhodesia 25 L. J. Ch. 489, 4 Wkly. Rep. 466, 57
Trading Co., [1897] 1 Ch. 434, 66 L. J. Ch. Eng. Ch. 645. Compare Hallett v. Dow-
251, 76 L. T. Rep. N. S. 147. dall, 18 Q. B. 2, 16 Jur. 462, 21 L. J. Q. B.

70. Howell V. Chicago, etc., R. Co., 51 Barb. 98, 83 E. C. L. 2; In re Mercantile Trading
(N. Y.) 378. Where the charter of a mer- Co., L. R. 4 Ch. 475, 20 L. T. Rep. N. S. 502,
chants' exchange complany authorized the cor- 17 Wkly. Rep. 654. See also the decree in 8
poration to divide the profits of the exchange De G. M. & G. 846.

among its shareholders at such times as might 73. Wallace v. Lincoln Sav. Bank, 89 Tenn.
he deemed expedient, it was held that this 630, 15 S. W. 448, 24 Am. St. Rep. 625.
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may be ultra vires or unlawful as against the shareholders, yet it may be cured

so far as they are concerned by ratification.'*

3. Stock and Scrip Dividends— a. Stock Dividends Crenerally Lawful. In the

absence of a statute restraining such action, it is within the discretion of the

directors of a corporation, or at least within the power of the corporation itself,

to issue additional shares of stock to represent its surplus profits, and to divide

such shares pro rata among its shareholders, provided that by so doing it does
not increase its aggregate capital stock beyond the limit allowed by its charter or

governing statute.''

b. What Are Not Stock or Scrip Dividends. It has been held that a cash divi-

dend, declared out of profits by a corporation, indebted nearly to the amount of
such profits for permanent improvements, which is exactly sufficient to pay for

the proportion of new stock at par, issued at the same time and allotted to each
shareholder, for subscription, and which the shareholders may elect to invest in

the new stock, or may retain, selling the right to subscribe for the new stock

which is worth more than par, is not a stock dividend ; but is to be treated, as

between a life-tenant and a remainder-man, as income.™
e. Reseission of Resolution Declaringr Stock Dividend. A shareholder does

not acquire a vested right in a proportionate share of stock, which by a resolution

of the board of directors has been directed to be distributed as dividends, so as to

prevent a rescission of the resolution, where no step has been taken to separate

the stock from the general property of the company by the execution of a power
of attorney to transfer or otherwise."

d. Rights In Distribution of Stock Dividends. A resolution of a corporation

increasing its capital stock " to secure the services of new parties in the working

74. When therefore the legality of the
adoption of a resolution at an annual meet-
ing of the shareholders to pay interest on
their, stock was called in question, it was
held that the act, if illegal, could be cured by
a subsequent ratification, and that such a
ratification might be inferred from the act of

the corporation in paying the interest of the
shareholders in pursuance of the resolution,

and from the subsequent passing of a vote to

issue certificates for the payment of such in-

terest, and the action of the treasurer in is-

suing the same. Richardson v. Vermont, etc.,

E. Co., 44 Vt. 613. But it has been held that
the acceptance by a shareholder of a dividend
declared upon his stock is not a ratification

of the illegal conduct of the directors in hold-

ing a meeting outside the limits of the state,

in direct violation of a statute, at which they
vote to appropriate to themselves certain

stock. Hilles v. Parrish, 14 N. J. Eq.
380.

75. Williams v. Western Union Tel. Co.,

93 N. Y. 162 [reversing 48 N. Y. Super. Ct.

349, 9 Abb. N. Cas. (N. Y.) 419 (reversing
9 Abb. N. Cas. (N. Y.) 437, 61 How. Pr.

(N. Y.) 216)]. See also the following

cases

:

Massachusetts.— Eand v. Hubbell, 115
Mass. 461, 15 Am. Rep. 121; Minot v. Paine,
99 Mass. 101, 96 Am. Dec. 705.

New York.— Jones v. Terre Haute, etc., R.
Co., 57 N. Y. 196; Howell v. Chicago, etc., R.
Co., 51 Barb. 378.

Pennsylvania.— Com. v. Pittsburg, etc.,

Co., 74 Pa. St. 83 ; Brown v. Lehigh Coal, etc.,

Co., 49 Pa. St. 270.

United States.— Kenton Furnace R., etc.,

Co. V. McAlpin, 5 Fed. 737.

England.— Mills v. Buenos Ayres Co.
Northern R. Co., L. R. 5 Ch. 621, 23 L. T.

Rep. N. S. 719, 19 Wkly. Rep. 171; In re

Barton, L. R. 5 Eq. 238.

That a railroad company might divide

among its shareholders the shares of its

capital stock owned by the state, and as-

sign to it in exchange of its bonds, notwith-

standing a general statute forbidding the
railroad company to declare a stock dividend

without authority of the legislature, see Com.
V. Boston, etc., R. Co., 142 Mass. 146, 7 N. E.

716.

76. Davis v. Jackson, 152 Mass. 58, 25

N. E. 21, 23 Am. St. Rep. 801.

Construction of a statute authorizing a
bank to retain a certain share of the " divi-

dends " upon stock owned by the state toward
certain unpaid stock of the state, with the

conclusion that a portion of the capital stock
divided among the shareholders was not divi-

dends within the meaning of the statute.

Atty.-Gen. v. State Bank, 21 N. C. 545.

That a dividend based upon new stock
created and sold as a premium is not a " divi-

dend " within the meaning of a statute re-

lating to the taxation of dividends see State
V. Franklin Bank, 10 Ohio 91.

When a railroad company may issue bonds
in lieu of cash dividends, declaring and pay-
ing dividends for four years at one time in
this manner. Wood v. Lary, 47 Hun (N. Y.)
650.

77. Dock V. Schlichter Jute Cordage Co.,
167 Pa. St. 370, 31 Atl. 656.
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department," and giving a portion of the increase to three shareholders and the
balance to the " old firm " out of which the old corporation was organized, to be
disposed of as thought proper by the present directors, who compose the members
of such firm, gives the beneficial ownership of such stock to the firm, instead of
making them trustees for the corporation.™

e. Shares Issued in Distribution of Stock Dividend Deemed to Be " Paid-Up
Capital Stock." For the purpose of determining the validity of a debt con-
tracted by a corporation in the face of a provision of its charter limiting its

indebtedness to one-half the amount of its " paid-up capital stock," it has been
held that where, at a time when the corporation is earning large profits, it divides

them among its shareholders in the form of stock dividends, the increase of its

capital in this manner being authorized by the shareholders, the whole of its

capital stock, comprising both the amount of the original subscription and the
amount added thereto by such stock dividends, is to be regarded as " paid-up
capital stock." ^

4. Eight to Dividends as Between Successive Owners of Shares — a. Dividend
Belongs to Owner of Shares at Time Dividend Is Declared. The general rule,

stated in the briefest way, is that a dividend belongs to the one who is the owner
of the stock at the time when the dividend is actually declared, irrespective of

the time when it is earned, although it may be made payable at a future date.^

b. Right to Undivided Profits Passes With Transfer of Shares. The profits

and surplus funds of the corporation, whensoever they may accrue, are, until

separated from the capital by the declaration of a dividend, a part of the stock

itself, and will pass with the stock under that name in a transfer or bequest.^*

The purchaser of a share of stock in a corporation takes the share with all its

incidents, one of which is the right to receive all future dividends declared on
such share.'jXNor does it make any difference at what times or from what sources

the profits thus divided may have accrued ; they are an incident to the share, to

which the purchaser becomes at once entitled, provided he remain a member of

the corporation until a dividend is made.^' In still other words a shareholder in

78. Knapp v. Knapp, 127 Mo. 53, 29 S. W. cover it from A in an action for money had
885. and received. Harris v. Stevens, 7 N. H. 454.

79. Cunningham v. German Ins. Bank, 101 State of facts under which a purchaser of

Fed. 977, 41 C. C. A. 609. shares declined to execute his contract of

80. Connecticut.— Phelps t). Farmers', etc., purchase, because the vendor . claimed a divi-

Bank, 26 Conn. 269. dend, whereby the purchaser lost his hold

Indiana.— Bright v. Lord, 51 Ind. 272, 19 both on the shares and the dividend. Phinizy

Am. Eep. 732. v. Murray, 83 6a. 747, 10 S. E. 358, 20 Am.
Maine.— Goodwin v. Hardy, 57 Me. 143, 99 St. Rep. 342, 6 L. R. A. 426. Circumstances

Am. Dec. 758. \inder which the secretary of a company, who
Massachusetts.— In re Foote, 22 Pick. 299. received in addition to a fixed salary divi-

New Hampshire.—March v. Eastern R. Co., dends on certain stock as additional compen-
43 N. H. 515. sation was not estopped, on quitting the

New York.— Hyatt v. Allen, 56 N. Y. 553, service of the company, from claiming the

15 Am. jiep. 449; Brundage v. Brundage, 65 dividends accruing up to the time when he

Barb. 397; Jones v. Terre Haute, etc., R. left such service. Crane Bros. Mfg. Co. v.

Co., 29 Barb. 353, 17 How. Pr. 529; Hill v. Adams, 142 111. 125, 30 N. E. 1030. That a
Newichawanick Co., 48 How. Pr. 427; Clapp contract to pay for services in shares is ful-

V. Astor, 2 Edw. 379. Compare Currie v. filled by issuing the agreed amount of shares

White, 6 Abb. Pr. N. S. 352, 37 How. Pr. 330. exclusive of dividends see Southwestern E. Co.

Contra, Burroughs v. North Carolina R. v. Papot, 67 Ga. 675.

Co., 67 N. C. 376, 12 Am. Eep. 611. 81. Phelps v. Farmers', etc.. Bank, 26 Conn.

See 12 Cent. Dig. tit. "Corporations," 269; Ryan v. Leavenworth, etc., R. Co., 21

§ 569. Kan. 365; Jermain v. Lake Shore, etc., R.

Right to dividends under particular con- Co., 91 N. Y. 483 ; Jones v. Terre Haute, etc.,

ditions of fact.— State of facts under which E. Co., 57 N. Y. 196; Marble v. Van Wert
neglect to pay instalments forfeited right to Nat. Bank, 3 Ohio Cir. Ct. 464. Compare
dividend. Baltimore Mar. Bank v. Biays, 4 Burroughs v. North Carolina E. Co., 67 N. C.

Harr. & J. (Md.) 338. State of facts under 376, 12 Am. Eep. 611.

which a dividend received by A, vendor of 82. March v. Eastern E. Co., 43 N. H. 515.

shares, belonged to B, vendee, who could re- 83. March V. Eastern E. Co., 43 N. H. 515.
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a corporation lias an interest in proportion to the amount of his stock, in all the

corporate property, and has a right to share in any surplus of profits arising from
its use and employment in the business of the company ; and this right does not

•depend upon the time when he became a shareholder, but attaches whenever he
acquires the stock, and entitles him to all subsequent dividends.^

e. Dividend Declared Does Not Pass With Future Transfer of Shares—
(i) In Oeneeal. A dividend when declared becomes the separate property of the

shareiiolder, and wholly disconnected from his shares. It therefore does not pass

with a subsequent transfer of the shares, unless the contract of transfer expressly

so provides.^^ And this is so without reference to the date at which the dividend
is made payable, for it is the declaration of the dividend that creates the segrega-

tion and establishes the debt from the corporation to the shareholder.^'

(ii) Dividends Declared Previouslt to Transfer bvt Payable
Thereafter. It also results from the foregoing that, in the absence of any
provision to the contrary in the contract for the sale or transfer of the shares, a
dividend declared previously to such sale or transfer belongs to the seller of the
shares, although for the convenience of the company it may be made payable
thereafter.^

(in) Custom of Brokers Not Admissible to Alter These Princi-
ples. A custom of brokers by which dividends declared but not paid belong to

the purchaser of shares is not admissible to alter the legal rights to such a trans-

action, as fixed by the foregoing rules.^

(iv) Rules of Stock Exchange Are So Admissible With Respect
TO Their Members. But where the parties to the transaction are members of

a stock exchange, which has adopted rules on the subject difEerent from the rule of

the law, these rules may be regarded as entering into any contract made between
the members of the body, and as superseding as to them the rule of the law.^'

(v) Application of These Principles to " Option" Sales of Shares.
"When therefore an " option " of stock is sold, that is to say, when the owner of

stock makes a contract with another by which he gives him the option of pur-

chasing from him the stock at or before a certain date, and that other elects to

accept the shares on the last day of the option, he will not get a dividend which
has been declared between the date of the contract and the expiration of the

option, unless it passes to him by the express terms of the agreement.'" But

84. Jones ti. Terre Haute, etc., R. Co., 57 principle, it has been held that where, at th&
N. Y. 196. See also Jones v. Morrison, 31 time of the sale of shares, a, dividend has
Minn. 140, 16 N. W. 854; Williams v. West- been declared by the directors, payable on a
ern Union Tel. Co., 93 N. Y. 162; Hyatt v. day subsequent to the sale, the sale, in the

Allen, 56 N. Y. 553, 15 Am. Rep. 449; Clapp absence of a stipulation on the point, carries

V. Astor, 2 Edw. (N. Y.) 379; In re Barton, to the vendee the right to the dividends.

L. R. 5 Eq. 238. See for illustration a case Burroughs v. North Carolina R. Co., 67

where a person became a shareholder on De- N. C. 376, 12 Am. Rep. 611. See also Curry
cemher 16, and thereby acquired the right to v. Woodward, 44 Ala. 305.

a dividend declared on December 17 (Jones 87. Hopper v. Sage, 112 N. Y. 530, 20 N. E.

V. Terre Haute, etc., R. Co., 29 Barb. (N. Y.) 350, 21 N. Y. St. 491, 8 AYn. St. Rep. 771;

353, 17 How. Pr. (N. Y.) 529) ; also a case Jones i;. Terre Haute, etc., R. Co., 29 Barb.

where shares were sold at auction on August (N. Y.) 353, 17 How. Pr. (N. Y.) 529; De
1, and a deposit was paid by the purchaser, Gendre v. Kent, L. R. 4 Eq. 283. Where a
and by the conditions of the sale the pur- contract is made for the sale of stock on
chase was to be completed on August 29, which a dividend has been declared, payable

which was done and a transfer signed; in the upon a day subsequent to the agreed time
meanwhile on August 24 a dividend was de- of delivery of the stock, such dividend does.

Glared, which was held to belong to the pur- not pass to the buyer. Spear v. Hart, 3 Rob.

chaser (Black v. Homersham, 4 Ex. D. 24, (N. Y.) 420.

48 L. J. Exch. 79, 39 L. T. Rep. N. S. 671, 88. Spear v. Hart, 3 Rob. (N. Y.) 420, per

27 Wkly. Rep. 171). Monell, J.

85. Hopper v. Sage, 112 N. Y. 530, 20 89. Hopper v. Sage, 112 N. Y. 530, 20
IS. E. 350, 21 N. Y. St. 491, 8 Am. St. Rep. N. E. 350, 21 N. Y. St. 491, 8 Am. St. Rep.

771. 771.

86. Wheeler v. Northwestern Sleigh Co., 39 90. Bright v. Lord, 51 Ind. 272, 19 Am>
Fed. 347. But in seeming disregard of this Rep. 732.
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where A agreed with B to accept from bearer, at any time within thirty days,
certain shares of stock at a certain price, A to be " entitled to all dividends or
extra dividends declared during the time," it was held that A was not entitled to

a dividend which had been previously declared, but which was payable during
the thirty days.''

(vi) Same Rule With Respect to Intebest-Bearing Shabes. The same
rule applies with respect to interest-bearing shares. Where interest has accrued
upon such shares, and has been carried to the account of the shareholder, it does
not pass by a sale or transfer of the shares, unless the contract of sale or transfer

so provides.*^

(vii) ToWhom Belongs in Case of Unbecobded Tbansfeb of Shabes.
In the case where a transfer of the shares has actually been made but has not been
recorded a dividend thereafter declared no doubt belongs to the transferee of the
shares as between him and the transferrer.^' But if the corporation, without
notice of the transfer, pass the dividend in good faith to the transferrer, it seems
that it will be protected.*^

(viii) CoNTBACT With Shabeholdeb Respecting Dividends Extends
Only to Dividends WhichHa ve Been Deglabed. From the foregoing prin-

ciples it follows that a contract made by a shareholder in reference to dividends
and profits upon his stock includes only dividends or profits ascertained and
declared by the company and allotted to the shareholders, and not profits to be
ascertained by third persons or courts of justice, upon an investigation of the
accounts and transactions of the company.'^

(ix) AuTHOBiTY OF Agent TO Sell Shabes Does Not Authobize Him
TO Sell Dividends. It also follows from the foregoing principles that an
authorization given to an agent to sell shares does not include an authority, either

real or apparent, to dispose of a dividend previously declared.'^

d. Right to Stock Dividends as Between Sueeessive Shareholders. As
between successive proprietors of the shares, the right to stock dividends stands

on precisely the same footing as the right to a cash dividend;'^ it belongs to

those who are the holders of the stock at the time of the declaration of the divi-

dend, without regard to the source from which, or the time during which, the

funds divided were acquired by the corporation.''

e. What Scrip-Holders Are Entitled to Dividends Where There Has Been
Succession to Ownership. It seems that the holders of scrip certificates con-

vertible into stock stand on the same footing as the purchaser or assignee of the

stock in respect of the right to dividends ; they are only entitled to such dividends

as accrue on the shares which they acquire by the conversion of their scrip, and
which are declared subsequently to such conversion.^

f. Right to Dividends in Cases Where Shares Have Been Pledged After

Extinguishment of Debt— (i) In Oenebal. It seems that the right to divi-

dends is in the pledgee during the period of the pledge and until the payment of

the debt for whicli the pledge .was made, unless the contract of pledge otherwise

provides. After the debt is satisfied the pledgee loses all interest in the divi-

dends, and cannot thereafter object that they have been paid to another instead

of to the pledger.'

91. Hopper v. Sage, 112 N. Y. 530, 534, 20 95. Hyatt v. Allen, 56 N. Y. 553, 15 Am.
N. E. 350, 21 N. Y. St. 491, 8 Am. St. Eep. Rep. 449.

771. 96. Wheeler v. Northwestern Sleigh Co., 39
92. Ohio V. Cleveland, etc., R. Co., 6 Ohio Fed. 347.

St. 489. 97. See supra, VII, B, 4, a et seq.

93. Gemmell v. Davis, 75 Md. 546, 23 Atl. 98. Jermaln v. Lake Shore, etc., R. Co., 91
1032, 32 Am. St. Rep. 412. N. Y. 483.
94. McSherry, J., in Gemmell v. Davis, 75 For illustrations see Coleman v. Columhia

Md. 546, 23 Atl. 1032, 32 Am. St. Rep. 412; Oil Co., 51 Pa. St. 74.

TJtica Bank v. Smalley, 2 Cow. (N. Y.) 99. See for illustration Brown v. Leigh
770, 780, 14 Am. Dec. 526 (per Savage, Coal, etc., Co., 49 Pa. St. 270.
C. J.). 1. Cross V. Eureka Lake, etc.. Canal Co.,
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(ii) Row IN Case of Renewal of Note Seoubed bt Sues Pledge. The
renewal of a note secured by a pledge of corporate stock, upon which a new
contract of pledge is given and the old contract and note returned, is, where the

book entries of the pledge indicate that such was the intention, an extinguishment
•of the original contract of pledge, so far as to deprive the pledgee of dividends

.accruing before the renewal.*

(hi) Liability of Corporation to Pledgee Fob Paying Dividends to
Pledger. The pledgee being entitled to the dividends during the period of the

pledge, the corporation becomes liable to him, where it appears from the books of

the corporation that he is the owner of the shares, in case the corporation pays
dividends to the pledger ; and it has been held that the corporation is not relieved

from such liability by the fact that the pledgee received part payment of the debt,

fiurrendered to the pledger a note evidencing the same and accepted another for

the balance, so long as he retained the stock as collateral and had no knowledge
that the dividends had been so paid.* And although the transfer to the pledgee
may not have been made on the books of the corporation, yet it has been held

that if the corporation has knowledge of the transfer and subsequently declares a
dividend, such dividend belongs to the pledgee and cannot be retained by the cor-

poration as a set-off against an indebtedness due to the corporation by the pledger
prior to the transfer in pledge.* Nor can the corporation in such a case exonerate

itself from the liability to pay dividends to the pledgee, by setting up a by-law
providing that transfers of stock must be made on the books of the corporation.'

5. Sight to Dividends as Between Life-Tenant and Remainder-Man— a. In Gen-
eral. This subject relates to the law of wills and the succession of estates, and
•demands no more than a brief treatment in an article on the law of corporations.*

b. Stock Dividends Declared Out of Proflts of Business Go to Life-Tenant—
(i) In General. The leading principle is that dividends which are declared out

of the profits of the business of the corporation or out of its mere income go to

the life-tenant and not to the remainder-man, as accretions of the property of the

corporation, although paid in new shares instead of cash.' In other words a cash

dividend is not changed to a stock dividend and to be considered an accretion of

icapital, because the person receiving the dividend takes stock in the place of

<jash.^

(ii) View That Extra Dividends, Bonuses, Etc., Declared From
Profits Oo to Life -Tenant. Many courts take substantially this view, and,

looking through the mere form of corporate action to the substance, and regard-

less of the question whether the particular dividend has been declared in cash, in

73 Cal. 302, 14 Pae. 885, 2 Am. St. Eep. 808; poration, and those which represent mere
<iemmell v. Davis, 75 Md. 546, 23 Atl. 1032, profits of the business or income accruing

32 Am. St. Rep. 412; Hill v. Newichawanick from the business of the corporation. Great
Co., 8 Hun (N. Y. ) 459 [affirmed in 71 N. Y. as the ditticulty is in many cases, the courts

593]. are obliged to confront it and to solve it.

2. Fairbank v. Merchants' Nat. Bank, 132 The same difficulty of discriminating between
111. 120, 22 N. E. 524. the rights of the life-tenant and the remain-

3. Boyd V. Conshohocken Worsted Mills, der-man arises in cases where the estate is

149 Pa. St. 363, 24 Atl. 287. invested in property other than corporate

4. Gemmell v. Davis, 75 Md. 546, 23 Atl. shares ; and the principle on which the judges
1032, 32 Am. St. Eep. 412. have proceeded in such cases may be illus-

5. Central Nebraska Nat. Bank v. Wilder, trated by In re Foster, 45 Ch. D. 629, 60
32 Nebr. 454, 49 N. W. 369. L. J. Ch. 175, and In re Sheldon, 39 Ch. D.

6. The subject is treated in extenso in 2 50, 58 L. J. Ch. 25, 59 L. T. Rep. N. S. 133,

Thompson Corp. § 2192 et seq. 37 Wkly. Rep. 26. See also Porter v. Bad-
Where the estate consists in whole or in deley, 5 Ch. D. 542.

part of shares in a corporation, and the will 7. Hite v. Hite, 93 Ky. 257, 20 S. W. 778,

is silent on the precise subject, as it ought 14 Ky. L. Rep. 385, 40 Am. St. Rep. 189, 19
never to be, the difficulty lies in discriminat- L. R. A. 173.

ing between those stock dividends which rep- 8. Waterman v. Alden, 42 111. App. 294
resent the natural growth or increase in the [reversed on other grounds in 144 111. 90, 32
value of the permanent property of the cor- N. E. 972].
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scrip, or in new shares, inquire whether it is a dividend arising from earnings or
profits, or from the capital of the company. If it is found that it has arisen from
earnings or protits it goes to the life-tenant, although it is a dividend of new
shares ; ' but if it is found that it is a dividend of the capital of the company it

will go to the remainder-man, although it has been declared in cash.'" This rule is

generally known in America as " the Pennsylvania rule." The early English rule

was that extra dividends, or additions to the usual annual dividend, whether paid
in cash or in capital stock, went to the corpus of the trust." But this rule was
abandoned as unjust, and it is uniformly hefd in that country,'* and frequently in

this country,'' that cash dividends, extra dividends, or bonuses, declared from the
earnings, are to be regarded as income, and go to the life-tenant. And such is

the rule, although the dividends or bonuses were earned before the creation of

the trust, but declared afterward." Nor is the mere name by which a dividend
is called by the directors, at the time when they declare it, a controlling circum-
stance in determining its character ; but the court will look to its real substance,

and will for example declare it a dividend out of income and hence belonging to
the life-tenant, although it is called in the resolution by which it is declared a
" special bonus." '^

e. Dividends Declared Out of Accretions to Capital Go to Remainder-Man,
A stock dividend declared out of profits resulting from the sale of real estate

owned by the corporation at the time of the testator's death belongs to the
remainder-man." New shares issued by a corporation to increase its capital

stock, which represent the increase in value of the property of an association,

resulting from the development of its business, and which are not strictly speak-

ing the products of the stock dividends and do not represent surplus earnings in

the ordinary sense, and which are apportioned ^ro rata among existing share-

holders, constitute capital, and not income or dividends, as between a person

entitled to the income or dividends of the original shares during life and a per-

son entitled at her death to the reconveyance of the stock." In like manner a,

privilege offered by a corporation to its shareholders to take at par additional

shares which are worth more than the existing common shares is held to be an
incident of the old stock and therefore a part of the capital of the corporation,

and the new shares belong to the remainder-man."

9. Peiree v. Burroughs, 58 N. H. 302 ; Lord Jur. N. S. 1005, 4 Wkly. Eep. 752 ; Price v.

V. Brooks, 52 N. H. 72; Van Blareom v. Da- Anderson, 15 Sim. 473, 38 Eng. Ch. 473.

ger, 31 N. J. Eq. 783; Ashhurst v. Field, 26 13. Eeed v. Head, 6 Allen (Mass.) 174;
N. J. Eq. 1; Van Doren v. Olden, 19 N. J. Eq. Cogswell v. Cogswell, 2 Edw. (N. Y.) 231;

176, 97 Am. Dec. 650; Simpson v. Moore, 30 Ware v. McCandlish, 11 Leigli (Va.) 595.

Barb. (N. Y.) 637; Clarkson v. Clarkson, 18 14. Bates v. Maekinley, 31 Beav. 280, »
Barb. (N. Y.) 646; Matter of Pollock, 3 Jur. N. S. 299, 31 L. J. Ch. 389, 5 L. T. Eep.
Redf. Surr. (N. Y.> 100; Woodruff's Estate, N. S. 783.

Tuck. Surr. (N. Y.) 58; Vinton's Appeal, 99 15. In re Alsbury, 45 Ch. D. 237, 60 L. J.

Pa. St. 434, 44 Am. Eep. 116; Biddle's Ap- Ch. 29, 63 L. T. Kep. N. S. 576, 2 Meg. 346,

peal, 99 Pa. St. 278 ; Wiltbank's Appeal, 64 39 Wkly. Eep. 136. And so where it is called

Pa. St. 256, 3 Am. Eep. 585 ; Earp's Appeal, in the resolution a " premium." In re War-
28 Pa. St. 368. The New York decisions ren, 11 N. Y. Suppl. 787, 33 N. Y. St.

above cited seem to be overruled by In re 584.

Kernochan, 104 N. Y. 618, 11 N. E. 149. 16. Hite V. Hite, 93 Ky. 257, 14 Ky. L.

10. Moss' Appeal, 83 Pa. St. 264, 24 Am. Eep. 385, 40 Am. St. Eep. 189, 20 S. W. 778,

Eep. 164. 19 L. E. A. 173, dividend declared out of

li. Hooper v. Eossiter, McClel. 527, 13 profits resulting from the sale of real estate

Price 774; Preston v. Melville, 16 Sim. 163, owned by the corporation at the time of the

39 Eng. Ch. 163; Witts v. Steere, 13 Ves. Jr. testator's death belongs to the rejpainder-

363; Paris v. Paris, 10 Ves. Jr. 185; Brander man.
V. Brander, 4 Ves. Jr. 800. 17. Spooner v. Phillips, 62 Conn. 62, 24

12. Bates t). Maekinley, 31 Beav. 280, 8 Jur. Atl. 524, 16 L. E. A. 461.

N. S. 299, 31 L. J. Ch. 389, 5 L. T. Eep. N. S. 18. Hite v. Hite, 93 Ky. 257, 20 S. W. 778,

783; Wright v. Tuckett, 1 Johns. & H. 266; 14 Ky. L. Eep. 385, 40 Am. St. Eep. 189,

Murray v. Glasse, 17 Jur. 816; Johnson v. 19 L. E. A. 173, holding that life-tenants who
Johnson, 15 Jur. 714; Cuming v. Boswell, 2 have availed themselves of such an option
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d. Distinction Between Undivided Profits Which Have Accumulated During
Lifetime of Testator and Those Accumulating After His Death— (i) In Gen-
eral. The rule, often called " the Pennsylvania rule," on this subject is that
" when the stock of a corporation is by the will of a decedent given in trust, the

income thereof for the use of the beneficiary for life, with remainder over, the

surplus profits, which have accumulated in the lifetime of the testator but which
are not divided until after his death, belong to the corpus of his estate, whilst

the dividends of earnings made after his death are income and are payable to the

life-tenant, no matter whether the dividend be in cash, scrip, or stock." "

(ii) Question OF Value, How I)MTEBMiHED Under Pennsylvania Rule.
Under the Pennsylvania rule the question of value is to be determined, not by
the fluctuations of the stock market, but by an estimation of the actual assets

held by the corporation, although it is conceded that the market value may aid in

the ascertainment of the actual value, and is therefore properly received in evi-

dence on that issue.^

(ill) Application of Pennsylvania Rule Wbere Life-Tenant Dies
Before Declaration of Stock Dividend. . In the case supposed by this cap-

tion the new shares were held to belong to the corpus of the estate, and to be
accounted for as capital, and this was held to work no injustice to the life-tdViant,

since he got a dividend on the new shares as well as on the old, and was better

off than before.^'

(iv) Profits AccRumo From Discovery OF Minerals After Deatb of
Shareholder. In the case indicated by this caption a shareholder in an unin-

corporated land company had died and his shares were held by his executor.

While thus held a supposed discovery of a valuable lot of copper upon the land

was made, and this created a great " boom," under the operation of which a small

portion of the land was sold for a sum so large that the directors of the company
were able to declare a cash dividend of nineteen dollars and fifty cents per share,

amounting, upon the shares held by the trustee of the deceased member, to the

sum of one hundred and eight thousand eight hundred and forty-nine dollars. It

was held that this enormous dividend was income, and belonged to the life-tenant,

although the contrary would seem to have been the better conclusion.^

should not be required to restore to the estate 434,; 44 Am. Rep. 116; Biddle's Appeal, 99

the shares so acquired, but the value of them Pa. St. 278; Moss' Appeal, 83 Pa. St. 264,

should be ascertained at the time when the 24 Am. Eep. 164; Wiltbank's Appeal, 64 Pa.

options were given, and the life-tenaiits St. 256, 3 Am. Eep. 585; McKeen's Appeal,

should be required to account to the estate 42 Pa. St. 479. In the leading Pennsylvania
for the profit thereby realized, as a part of case on this subject, the distinction was said

the capital of the estate, and that premiums to lie in the fact that the testator had not
paid for the bonds in which the capital of made a bequest of the stock itself to the ap-

the estate is invested cannot be charged to plicants, but had given them only the income
the life-tenants, and the amount thereof re- of it for life, so that their interests necessa-

strained from the income and added to the rily commenced after the death of the tes-

capital, for the purpose oft meeting the loss tator, and so that they had no right whatever
which will occur when the bonds mature and to claim the income which had accumulated
drop to par. According to a holding of an after his death. On the other hand profits

orphans' court in Pennsylvania moneys re- arising since his death went to them as in-

ceived from the sale of options to purchase come, within the meaning of the will. Earp's

stock of a new railroad corporation, the bonds Appeal, 28 Pa. St. 368, 374.

of which are guaranteed by a corporation in gO. Smith's Estate, 140 Pa. St. 344, 357,

which stock is held by the estate, are princi- 21 Atl. 438, 27 Wkly. Notes Cas. (Pa.) 420,

pal, and not income going to the life-tenant. 23 Am. St. Rep. 237 ; Biddle's Appeal, 99 Pa.

In re Thomson, 1 Pa. Dist. 139, 11 Pa. Co. St. 278; Moss' Appeal, 83 Pa. St. 364, 24
Ct. 198, 30 Wkly. Notes Cas. (Pa.) 23. Am. Rep. 164.

19. Smith's Estate, 140 Pa. St. 344, 352, 21. Smith's Estate, 140 Pa. St. 344, 21
31 Atl. 438, 27 Wkly. Notes Cas. (Pa.) 420, Atl. 438, 27 Wkly. Notes Cas. (Pa.) 420, 23
23 Am. St. Rep. 237, per Clark, J. [following Am. St. Rep. 237.

Earp's Appeal, 28 Pa. St. 368, which is the 23. In re Oliver, 136 Pa. St. 43, 20 Atl.

leading case in Pennsylvania on the ques- 527, 26 Wkly. Notes Cas. (Pa.) 392, 20 Am.
tion]. Compare Vinton's Appeal, 99 Pa. St. St. Rep. 894, 9 L. R. A. 421.
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e. Ordinary Cash Dividends Presumptively Go to Life-Tenant — (i) Inr Gbn-
MUAL. This proposition is clear when it is considered that a corporation, while a
going concern, has no power to declare dividends, except out of profits or earn-
ings, from which it follows that a cash dividend cannot be presumed to have been
made out of capital. The true rule is therefore said to be "that, when a divi-

dend upon its stock is declared by a corporation, it belongs to the person holding
the stock at the time of the declaration, whether the holder be a life-tenant or
remainder-man, without regard to the source from which or the time during which
the profits and earnings divided were acquired by the company." ^

_(ii) Illustration op Rule. Thus dividends made in cash by a manufac-
turing corporation, although made out of money received from the sale of patent
rights and a large amount of materials, have been held income and not capital.^
So cash dividends made by land company, whose business is the sale of lands
which are the corporate property, have been held, in the absence of any facts
necessarily pointing to the contrary conclusion, to be income and not capital of a
trust fund created by the will of a shareholder.^

(hi) Cask Dividend Issued to Pay Invalid Stock Dividend. Where
the directors of a corporation vote a cash dividend for the purpose of paying for
new stock to be issued to its shareholders, the whole transaction constituting a
stock dividend, if the issue of the stock is void because of non-compliance with
the provisions of a statute, the cash dividend will fall also, and cannot be claimed
by a person entitled to the income of certain shares of stock.^

(iv) Gash Dividend Declared Out of Capital Goes to Remainder-
Man. In the operation of this rule, which looks through the form to the sub-
stance of the matter, it has been held that if a cash dividend is declared from a
sale of the franchises and permanent property of the corporation it will be regarded
as capital and will go to the remainder-man, notwithstanding the form in which
it was declared.^'

f. Dividend Payable Out of Old Shares. Where a dividend, declared to be
made out of the earnings of the corporation, is not made in the form of cash, but
in old shares of the corporation itself, in which it has invested the amount, it has
been held income of the shares previously held by the shareholders.^

g. Stoek Dividend Where Shares Have Been Reduced in Consequence of
Losses and Then Reissued After Recovery. Where a banking corporation law-
fully reduced the par value of its shares, in consequence of certain supposed
losses, and upon recovery of the sum supposed to have been lost issued additional

stock to its sliareholders to represent the restored value, it was held that the new
stock thus issued belonged to the corpus of the estate of a deceased shareholder

and did not go to the liie-tenant.^

h. What Dividends Pass to Speeifle Legatee. Under the foregoing principles

a specific legatee of corporate shares is entitled to all dividends which are declared

after the death of the testator.^ To this rule one English case adds the qualifi-

cation that a dividend earned before the death of the testator and which ought
to have been declared before goes to the corpus of his estate, and does not follow

the shares of the specific legatee.^' Another English case holds that dividends

payable after the death of the testator go to the specific legatee, although the

23. Richardson v. Richardson, 75 Me. 570, 28. Leland v. Hayden, 102 Mass. 542.

675, 46 Am. Rep. 428. 29. Parker v. Mason, 8 R. I. 427.

24. Harvard College v. Amory, 9 Pick. 30. Browne v. Collins, L. R. 12 Eq. 586;
(Mass.) 446. Ibbotson v. Elam, L. R. 1 Eq. 188, 35 Bear.
25. Reed f. Head, 6 Allen (Mass.) 174; 594, 12 Jur. N. S. 114, 14 Wkly. Rep. 241;

Baleh v. Hallet, 10 Gray (Mass.) 402. Jacques v. Chambers, 2 Coll. 435, 11 Jur.
26. Rand v. Hubbell, 115 Mass. 461, 15 295, 16 L. J. Ch. 243, 4 R. & Can. Caa. 205,

Am. Rep. 121. 33 Eng. Ch. 435; Wright v. Warren. 4 Do G.
27. Vinton's Appeal, 99 Pa. St. 434, 44 & Sm. 367.

Am. Rep. 116; Moss' Appeal, 83 Pa. St. 264, 31. Browne •. Collins, L. R. IB Bq.
24 Am. Rep. 164. 586.
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resolntion declaring them may have been passed in the testator's lifetime.^

Although this case is said by Sir Nathaniel Lindley ^ to have turned on the spe-

cial wording of the company's deed of settlement, yet it reaches the result which
would be reached in most American courts in respect of ordinary dividends.

The rule elsewhere stated ^ that the severance of title in respect of the dividend
takes place at the date when it is declared without reference to the date when it

is made payable would take it to the general estate if it were declared prior to the

death of the testator, and to the specific legatee if declared after his death. Most of

the English cases conform to this theory, and unite in holding that dividends
declared before the death of the testator \i^on.^primafacie to his general estate,

and do not pass to a specific legatee, although he may die before the date at which
they are payable.^'

i. Doctrine That Question Is to Be Determined by Form of Corporate Action—
(i) Statement op Doctrine. Contrary to a view put forth in cases already

considered, that the courts will look through the form and determine the qu,es-

tion according to the substance,^" the doctrine of one authoritative court is that

the question whether a dividend belongs to the corpus of an estate and goes to

the remainder-man, or is to be regarded as mere income and goes to the life-

tenant, depends upon the substance and intent of the action of the corporation,

as shown by the vote by which the dividend is declared." The doctrine rests

upon the view that it would be impracticable for the courts, in determining the

comparative rights of different persons in particular shares of stock, to go behind
the votes of the corporation and its directors, and investigate the accounts and
affairs of the corporation, in order to ascertain how the corporation acquired the

fund out of which the dividend was declared.^

(ii) Cash Dividends, However Large, Are Income ; Stock Dividends,
However Made, Are Capital. The logical result of this doctrine is that cash

dividends, however large, are income and go to the life-tenant and that stock

dividends, however made, are capital and go to the remainder-man.^'

(ill) Undivided Earninqs Are Capital. Another result of this view is

that undivided earnings of the corporation are likewise regarded as capital ; and
hence that as between the life-tenant and remainder-man the interest in such
earnings represented by each certificate of stock is an interest in the capital, and

33. Clive V. Clive, Kay 600, 23 L. J. Ch. 14 Ves. 66, in which the payments were held
981. to be income, with (2) Straker v. Wilson,

33. Lindley Comp. L. (5th ed.) 545, notei. G Ch. 503; Barton's Trusts, 5 Eq. 238; Ward
34. See supra, VII, B, 4, a. v. Combe, 7 Sim. 634; Witts v. Steer, 13

35. De Gendre v. Kent, L. R. 4 Eq. 283

;

Ves. 363 ; Paris v. Paris, 10 Ves. 185 ; Bran-
Lock V. Venables, 27 Beav. 598 ; Wright v. der v. Brander, 4 Ves. 800, in which the pay-
Tuckett, 1 Johns. & H. 266; Clive v. Clive, ments were held to be capital. See also

Kay 600, 23 L. J. Ch. 981. Cuming v. Boswell, 2 Jur. N. S. 1005, where
36. In re Warren, 11 N. Y. Suppl. 787, 33 the House of Lords held that, upon the true

N. Y. St. 584; In re Alsbury, 45 Ch. D. 237, construction of a Scotch deed, bonuses be-

60 L. J. Ch. 29, 63 L. T. Rep. N. S. 576, 2 longed to an infant's estate, and not to the
Meg. 346, 39 Wkly. Rep. 136. person who, on his death under twenty-

37. Adams v. Adams, 139 Mass. 449, 1 one, became entitled to the stocks whick
N. E. 746; Leland v. Hayden, 102 Mass. yielded them." Lindley Comp. L. (5th ed.)

542; Minot v. Paine, 99 Mass. 101, 96 Am. 545.
Bee. 705; Gibbons v. Mahon, 136 U. S. 549, 38. Rand v. Hubbell, 115 Mass. 461, 15
34 L. ed. 525 [affirming 4 Maekey (D. C.) Am. Rep. 121, 134.

130, 54 Am. Rep. 262] ; In re Barton, L. R. 39. Adams v. Adams, 139 Mass. 449, 1

5 Eq. 238; Price v. Anderson, 15 Sim. 473, N. E. 746; Leland v. Hayden, 102 Mass.
38 Eng. Ch. 473. The question has given 542; Daland v. Williams, 101 Mass. 571;
rise to great perplexity in the English equity Minot v. Paine, 99 Mass. 101, 96 Am. Dec.
courts. Sir Nathaniel Lindley throws many 705. Compare Sohier v. Burr, 127 Mass.
of the cases into contrast in a note, thus: 221; Heard v. Eldredge, 109 Mass. 258, 12
"Compare (1) Hopkins' Trusts, 18 Eq. 696; Am. Rep. 687; Balch v. Hallet, 10 Gray
Plumbe V. Neild, 6 Jur. N. S. 529; Price v. (Mass.) 402; In re Barton, L. .R. 5 Eq. 238;
Anderson, 15 Sim. 473; Preston v. Melville, Hooper v. Rossiter, McClel. 527, 13 Price
16 Sim. 163, and Barclay v. Wainwright, 774.
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not an interest in the income.*' Moreover as tlie corporation may, in the absence
of a restraining statute, treat its undivided earnings either as capital or income,
that is, turn them into its property or business, or distribute them in cash divi-

dends,''^ it follows that it may, during the entire life of the life-tenant of its

shares, turn its earnings into capital and issue stock dividends to represent the
increase, wliich dividends, under the operation of this rule, will be reserved for

the remainder-man, leaving the life-tenant to starve and defeating the plain intent

of the testator.

(iv) Stock Dividend Capital, ALTHoaos Derived FromNet Earnings.
It results from this view that when the vote of the corporation is to distribute to

each shareholder a certain number of additional shares in the corporation, in pro-

portion to the amount of shares already held by him, the shares so distributed are
received by the shareholder as capital, and not as income, although the means of

making the dividend are derived from net earnings of the corporation; and
hence if such new shares go to the trustee in such a trust as we are considering
he must hold them for the remainder-man.*^ If therefore a joint-stock association

increases its capital stock, to represent profits actually invested in extending its

business and increasing the value of its plant, and apportions the new shares pro
rata among its existing shareholders, the new shares become capital and not
income, for the purposes of such a trust as those nnder consideration.*^

(v) Dividends Accruing During Lifetime of Life-Tenant, but Not
Declared Until After His Deats, Go to Remainder-man: Under the
operation of this rule, and contrary to the rule in Pennsylvania, dividends on
corporate shares belonging to an estate, which are declared after the death of the
life-tenant, pass to the remainder-man as a part of the corpus of the estate,

although in point of fact they represent profits wliich accrued prior to his death."
(vi) Corporation Voting Cass Dividend Convertible Into Contempo-

raneous Stock Dividend. In a jurisdiction where this rule obtains, it has been
held that if a corporation votes to create new shares and at the same time declares

a dividend payable in cash to the shareholders, and authorizes its treasurer to

receive this dividend in payment for such shares, and to issue certificates of stock

in return, the dividend is, as between the owners of successive interests in the

shares, capital and not income, although the corporation is not allowed by the law
of the state in wliich it is established to make stock dividends.*'

(vu) Increase in Value of Shares Is Capital. It follows that the

enhanced price for which stocks may sell by reason of dividends earned but not

declared, inures, under the modern rule, to thei benefit of the remainder-man.*^

40. Giflord v. Thompson, 115 Mass. 478; 243; In re Bouch, 29 Ch. D. 635 [reversed
Hand «. Hubbell, 115 Mass. 461, 15 Am. Rep. in 12 App. Cas. 385, 56 L. J. Ch. 1037,
121. 57 L. T. -Rep. N. S. 345, 36 WJdy. Rep.
41. Rand v. Hubbell, 115 Mass. 461, 15 193].

Am. Rep. 121. Compare In re Kernochan, 104 N. Y. 618,
43. Connecticut.— Brinley v. Grou, 50 11 N. E. 149.

Conn. 66, 47 Am. Rep. 618. 43. Spooner v. Phillips, 62 Conn. 62, 24
Maine.— Richardson v. Richardson, 75 Atl. 524, 16 L. R. A. 461.

Me. 570,. 574, 46 Am. Rep. 428. 44. Quinn v. Madigan, 65 N. H. 8, 17 Atl.

Massachusetts.— Gifford v. Thompson, 115 976. This seems to be the rule in New York.
Mass. 478; Rand v. Hubbell, 115 Mass. 461, In re Warren, 11 N. Y. Suppl. 787, 33 N. Y.
15 Am. Rep. 121, 135; Leland v. Hayden, St. 584.

102 Mass. 542; Daland v. Williams, 101 45. Daland v. Williams, 101 Mass. 571.
Mass. 571; Minot v. Paine, 99 Mass. 101, 96 Further illustrations of the so-called
Am. Dec. 705; Atkins v. Albree, 12 Allen Massachusetts rule may be found in the fol-

359. lowing cases: Davis v. Jackson, 152 Mass.
Rhode Island.— Greene v. Smith, 17 R. I. 58, 25 N. E. 21, 23 Am. St. Rep. 801; Rand

28, 19 Atl. 1081; In re Brown, 14 R. I. 371, v. Hubbell, 115 Mass. 461, 15 Am. Rep. 121:
51 Am. Rep. 397. Leland v. Hayden, 102 Mass. 542.

United States.— Gibbons v. Mahon, 130 46. Scolefield v. Redfern, 2 Dr. & Sm. 173,
U. S. 549, 10 S. Ct. 1057, 34 L. ed. 525. 9 Jur. N. S. 485, 32 L. J. Ch. 627. 8 L. T.

England.- In re Barton, L. R. 5 Eq. 238, Rep. N. S. 487, 11 Wkly. Rep. 453.
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So where the corporation upon increasing its capital stock issues new shares in

exchange for its old ones, these new shares are not regarded as income, but go to

the remainder-man/'
(viii) Dividjbjnds in Windtno-Up Undmb. This Rttle. Under this rnle of

considering the form of tlie corporate action merely, it is held that when a cor-

poration dissolves and winds up its affairs, and makes to its shareiiolders a divi-

dend in cash, arising from all its assets, consisting in part of undivided earnings,

the entire amount divided will be capital and not income.^'

(ix) Dividend Arising From Proceeds of Condemnation of Land
Belong to Corporation. It has been ruled in Massachusetts that where the

property of a corporation consists wholly of real estate and a part of it is taken
under the right of eminent domain, and the compensation paid to the corporation

therefor is by it distributed as a cash dividend to its shareiiolders, such a divi-

dend belongs to the capital, and not to the income of a trust fund invested in

the shares.*'

j. Profits Turned Into Capital and Afterward Divided. Two decisions of the
house of lords sanction the view that if a company has no power to increase its

capital, but accumulates profits, which it uses as capital, but whicii it afterward
divides among its shareholders, such divided profits are capital, and do not go to

the life-tenant of the shares, but are held for the remainder-man.^"

k. Premiums Accruing From Sale of New Shares. In like manner it lias

been held in Massachusetts that when a corporation votes to increase its capital

stock, and to allow the holders of the old shares to subscribe for the new ones^ro
rata, and that any new shares not so taken shall be sold by the directors, and the

premiums realized by the sale paid over to the parties entitled to the right of sub-

scribing for the shares, the sum received by the directors upon such sale is capital

to the shareholder.'' So under the Pennsylvania rule the profits accruing from a
sale of shares of increased stock taken by trustees holding old stock, whicli gave
them a right to take it, is capital and not income, as between life-tenant and
remainder-man.^'

1. Profits Arising From Options to Take New Shares. It is held that if the

corporation increases its capital stock and allows each shareholder the option -of

taking at par as many new shares as he lield of the old,^and the trustees under a
will bequeathing the income, profit, and products of certain stock in the company
to a pei'son for life with remainder over, sell a part of their option to take new
shares and with the proceeds of such sale l)uy sorne of the new shares, these

shares will be capital and will go to the remainder-man. The view is that the

option to take new shares is not a profit.^'

47. Greene v. Smith, 17 R. I. 28, 19 Atl. laid down for the government of this subject.

1081. See 2 Thompson Corp. § 2221, where Heard v.

48. Gifford v. Thompson, 115 Mass. 478. Eldredge, 109 Mass. 258, 12 Am. Eep. 687,

Thus stock dividends arising from the sale is explained and commented on.

of a part of the assets of a corporation, being What is the " natural increase," and not
capital and not income, belong to the remain- " an extraordinary accumulation of the cor-

der-man and not to the life-tenant. Matter pus," within the meaning of the Georgia
of Skillman, 9 N. Y. Suppl. 469, 29 N. Y. St. code, illustrating the difficulty of a legisla-

217, 2 Connoly Surr. (N. Y.) 161. ture undertaking to interpret wills. Millen
49. Heard v. Eldredge, 109 Mass. 258, 12 v. Guerrard, 67 Ga. 284, 44 Am. Eep. 720.

Am. Rep. 687. This decision is a flat denial 50. Bouch v. Sproule, 12 App. Cas. 385,

of the doctrine of the leading case in Massa- 66 L. J. Ch. 1037, 57 L. T. Eep. N. S. 345,
chusetts, in which the opinion was written by 36 Wkly. Eep. 193 {reversing 29 Ch. D. 635] ;

the same judge (Chapman, C. J.), in which Irving v. Houstoun, 4 Paton Sc. App. 521.

the doctrine is laid down thus: "A simple 51. Atkins v. Albree, 12 Allen (Mass.)
rule is, to regard cash dividends, however 359.

large, as income, and stock dividends, how- 52. Smith's Estate, 140 Pa. St. 344, 21

ever made, as capital." Minot v. Paine, 99 Atl. 438, 27 Wldy. Notes Cas. (Pa.) 420, 23
Mass. 101, 108, 96 Am. Dec. 705. It shows Am. St. Rep. 237.

that the Massachusetts court does not follow 53. Hite v. Hite, 93 Ky. 257, 20 S. W. 778,
the unjust and arbitrary rule which it has 14 Ky. L. Rep. 385, 40 Am. St. Rep. 189, 19
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6. Remedies to Compel Payment of Declared Dividends— a. Shareholder Can-
not Sue For Dividend Until It Has Been Declared. From what has preceded it

follows that except in the case of preferential or guaranteed stock, elsewhere
considered, a shareholder cannot ordinarily sue the corporation for his share of

accumulated profits until a dividend has been declared, a matter which generally
rests within the sound discretion of the directors, which discretion the courts will

not control unless it has been plainly abused.^
b. Shareholder May Sue Corporation at Law to Recover Dividend Which Has

Been Declared— (i) In General. But when a dividend has been declared it

becomes a debt due from the corporation,'^ to each shareholder in proportion to

the number of his shares, and he may sue and recover the same at law." The
resolution declaring the dividend is a written admission on the part of the corpo-

ration of an indebtedness to each particular shareholder, payable in tlie legal cur-

rency of the country, unless otherwise specified in the resolution.'' Where a

dividend has been declared by the directors of a corporation, whether that declara-

tion was by resolution or by proceedings to divide up without any formal action

on behalf of the company, the remedy for a shareholder is one at law to sue the

company for his proportion of the fun^s or for his dividend; and, if the com-
pany has allowed the directors to retain the money, then an implied promise
would inure to the benefit of the shareholder against them to recover on that

promise.'^ ;

'

(ii) TJnayailing Defenses to Such Actions. It follows that it will be no
defense to such an action to show that the earnings of the corporation were
received in property other than legal currency.'' Nor can the corporation set

up as a defense to such an action that it has been compelled to part with its

surplus funds in the payment of an illegal tax under duress of a threatened

levy.*"

(ill) Limitation of SuchA ctions. Dividends declared on the capital stoca;

of a corporation and payable on demand are not subject to the running of pre-

scription or limitation until there has been a demand and refusal.'' The reason is

that, althougli the declaration of a dividend creates a debt of the corporation in

favor of the shareholder, it is a debt payable only on demand, and has been com-
pared to the obligation of a bank to its depositors.*^ Other cases rest their hold-

ings upon the trust relation which exists between the company and its share-

L. R. A. 173; Moss' Appeal, 83 Pa. St. 548; Scott v. Central R., etc., Co., 52 Barb.

264, 24 Am. Kep. 164; In re Thomson, 1 Pa. (N. Y.) 45.

Dist. 139, 11 Pa. Co. Ct. 198, 30 Wkly. Notes 60. Kimball v. Corn Exch. Nat. Bank, 1

Cas. (Pa.) 23. Seemingly opposed to above 111. App. 209.

conclusion is Wiltbank's Appeal, 64 Pa. St. 61. Kentucky.— Louisville Bank v. Gray,

256, 3 Am. Rep. 585. See also- MacLaren v. 84 Ky. 565, 2 S. W. 168, 8 Ky. L. Rep. 664.

Starinton, 3 De G. F. & J. 202, 64 Eng. Ch. Louisiana.— Armant v. New Orleans, etc.,

159; Plumbe v. Neild, 6 Jur. N. S. 529, 29 R. Co., 41 La. Ann. 1020, 7 So. 35; De St.

L. J. Ch. 618, 8 Wkly. Rep. 337. Compare Romes v. Levee Steam Cotton Press, 20 La.

Wiltbank v. Insurance Co., 7 Phila. (Pa.) Ann. 381.

327. Maryland.— State v. Baltimore, etc., R.

54. Beveridge v. New York EI. R. Co., Co., 6 Gill 363, 387.

112 N. Y. 1, 19 N. E. 489, 20 N. Y. St. 962, Ohio.— Larwill v. Burke, 19 Ohio Cir. Ct.

2 L. R. A. 64l 605, 10 Ohio Cir. Dec. 513.

55. Wheeler v. Northwestern Sleigh Co., 39 Pennsylvania.— Philadelphia, etc., R. Co. v.

Fed. 347. Cowell, 28 Pa. St. 329, 339, 70 Am. Dec.

56. Beers v. Bridgeport Spring Co., 42 128.

Conn. 17; Keppel v. Petersburg R. Co., 14 See also Keppel v. Petersburg R. Co., 14

Fed. Cas. No. 7,722, Chase 167. Fed. Cas. No. 7,722, Chase 167, 213, where
57. Ehle V. Chittenango Bank, 24 N. Y. it was held that dividends being payable only

548; Scott V. Central R., etc., Co., 52 Barb. on demand, interest can be allowed only from
(N. Y.) 45. that date.

58. Larwill v. Burke, 19 Ohio Cir. Ct. 605, 62. Armant v. New Orleans, etc., R. Co.,

10 Ohio Cir. Dec. 513. 41 La. Ann. 1020, 7 So. 35. See also Brows
59. Ehle V. Chittenango Bank, 24 N. Y. v. Pike, 34 La. Ann. 576.
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holders, which in effect amounts to the same thing ; ^ for there must be an initial

point at which the possession of the company becomes one cmim,o domini.
e. Remedy in Equity to Recover Declared Dividend. Where a dividend has

been declared, and the corporation or the directors afterward attempt to reap-

propriate and refuse to pay it, the shareholders may invoke the aid of a court of

equity to compel its payment. Tlie foundation of the jurisdiction is the principle

elsewhere stated, that the corporation is regarded as a trustee, and the directors as

trustee*, in theory of equity, of the dividend, for the shareholders.^ In another

case it is held that after a dividend has been declared the shareholder can main-
tain a bill in equity for an accounting, if the corporation refuses to pay him his

share of the dividend.^^ Where the directors declared a dividend of seventy per
cent to be credited to the shareholders pro rata, and to be paid without interest

at such time as should be directed by the board, and certain shareholders sued in

equity to compel its payment, it was held that the corporation could not withhold
payment indetinitely, but must pay the dividend within a reasonable time, and th3,t

the shareholders were entitled to the aid of equity to compel its payment."'
d. Parties to Actions to Compel Payment of Dividends. The corporation is

necessarily the principal defendant, and therefore the action cannot be brought
against its treasurer."' Where the shares have been illegally transferred, the cor-

poration is also a necessary party defendant in an action brought for the purpose
of discovering the true owner, and having the shares retransferred to him, and
having an account of the dividends in his behalf. The holder of the shares is

also a necessary party defendant in such an action."'

e. Necessity of Demand. It may be assumed that unless there is a statute

dispensing with a demand in actions for the recovery of money, a shareholder

must prove a demand before he can maintain an action for a dividend."'

f. Etfeet of Pendency of Action For Conversion of Sliares. One who has
brought an action against the corporation for the conversion of his shares cannot,

while such action is pending, maintain an action against the corporation for divi-

dends on the shares ; nor can his assignee who stands in his shoes maintain Buch
an action. The reason is that the two actions are inconsistent ; the former pro-

ceeds on the ground that through the tortious action of the corporation he has

lost his title to his shares, while the latter proceeds on the ground that he still

has title and is hence entitled to dividends.™ But he may proceed in equity to

be restored to his rights as a shareholder and to be paid any accrued dividends."

g. When Shareholder of Lessee Corporation Cannot Sue For Dividend. Where
two corporations agreed together for a lease of the property of one of them to

the other, the lessor guaranteeing a certain dividend, and agreeing to make certain

quarterly payment, it was held that a shareholder of the lessee corporation could

not, on behalf of himself and other shareholders of such corporation, maintain
an action against the lessor corporation to enforce the agreement and to compel
the payment of his dividend.'^ The reason was that the promise was made to the

lessee corporation, and not to its shareholders.'^

63. Louisville Bank v. Gray, 84 Ky. 565, 70. Hughes V. Vermont Copper Min. Co.,
- 2 S. W. 168, 8 Ky. L. Rep. 664. 72 N. Y. 207. Cases depending upon par-

64. Beers v. Bridgeport Spring Co., 42 ticular circumstancee. Bates v. Androseog-
Conn. 17; Gordon v. Eiehmond, etc., E. Co., gin, etc., R. Co., 49 Me. 491; Bank of Coni-
81 Va. 621. nieree v. Dalrymple, 16 Md. 17; State r.

65. Cook County Brick Co. v. Kaehler, 83 Baltimore, etc., E. Co., 6 Gill (Md.) 363;
111. App. 448. Soeding v. Bonner, etc., Iron Co., 35 Mo.
66. Beers v. Bridgeport Spring Co., 42 App. 349; Moss' Appeal, 43 Pa. St. 23.

Conn. 17. 71. See mfra, VII, D, 7, a et seq.

67. French v. Fuller, 23 Pick. (Mass.) 72. Harkness v. Manhattan R. Co., 54
108. N. Y. Super. Ct. 174 lapproved in 112 N. Y.

Southwestern R. Co. v. Thomason, 40 25, 19 N. E. 489, 20 N. Y. St. 962, 2 L. R. A.
Ga. 408.

69. Scott V. Central R., etc., Co., 52 Barb. 73. The court cited and relied on Wheat c.

(N. T.) 45. Rice, 97 N. Y. 296, where a promise to as-
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C. Interest-Beaping, Prefepred, and Guaranteed Stock— l. Interest-
Bearing Stock — a. Corpopation Cannot Contract to Pay Interest on Its Shares.
The better view is tliat a corporation cannot contract to pay interest or dividends
on the shares of its capital stock in excess of its earnings, unless expressly
authorized to do so by statute.'*

b. Copporation Cannot Guapantee Dividends on Shares of Another Company.
ISTor in the absence of express legislative authorization can a corporation guarantee
dividends <ni the shares of another company .''' *

e. Corpopation May Guapantee " Interest Dividends " Payable Out of Profits.

But a corporation may agree to pay to each shareholder interest on sums which
he pays in upon his share subscription, under the name of "interest dividends,"
until tlie undertaking of the corporation is completed and goes into operation,

payable whenever the surplus earnings enable it to do so.'^

d. What Is "Prefepped Stock"— (i) In General. Preferred stock is not
an indebtedness of the corporation, or an absolute agreement to pay certain divi-

dends upon its shares, but is merely a pledge of its profits in favor of certain

shares in preference to the others, in other words an agreement to give a prefer-

ence to particular shares over the other sliares in the division of prolits, but only
in case tliere shall be profits to divide. Hence if it appears in any case that no
prolits have been earned the holders of preferred stock cannot maintain actions

against tlie company to enforce payment of the guaranteed dividends.'"

-

(ii) Prefmered Stock Oons'titutinq Lien Upon Property and Fran-
csiSES. Of course tlie equity of what passes under the designation of preferred

stock depends upon the terms of the statute under which it is issued or the terrris

of tiie contract embodied in the resolution under which it is issued, as expressed

in the share certificates or otherwise. What is called preferred stock may be an
indebtedness of the corporation, and even a lien upon its property and franchises,

cutting under other liens. Thus the preferred stock authorized by a statute of

Maryland'''^ differs radically from the preferred stock described in the preceding

paragraph, in timt by the terms of the statute it is made a " lien on the franchises

and property " of the corporation, with priority over subsequent mortgages or

other encumbrances."
e. "Interest Certificates" Not Shapes — (i) In General. It has been held

that " interest certificates " issued by a corporation to its shareholders, and made
assignable by their terms, are not shares, although payable at the option of the

company out of future earnings, so as to pass in a will under the description of
" shares." ^

Bume the debts of a. copartnership was held from the road, was construed in Manice v.

not a promise to any one of its creditors. Hudson River E. Co., 3 Duer (N. Y.)

74. Ohio Dental Surgery College v. Kosen- 426.

thai, 45 Ohio St. 183, 12 N. E. 665; Paines- Preferred stock of a railroad company is

ville, etc., R. Co. v. King, 17 Ohio St. 534; not an indebtedness which can be considered

I'ittsburgh, etc., R. Co. v. Allegheny County, in determining whether its obligations are

63 Pa. St. 126; In re Sharpe, [1892] 1 Ch. such as to prevent its operating an additional

154. train. People v. St. Louis, etc., R. Co., 176

75. Rhorer v. Middlesboro Town, etc., Co., 111. 512, 52 N. E. 292 [affirming on rehear-

103 Ky. 146, 44 S. W. 448, 19 Ky. L. Rep. ing, (111. 1896) 45 N. E. 824, 35 L. R. A.

1788; Memphis Grain, etc., Elevator Co. v. 656].

Memphis, etc., R. Co., 85 Tenn. 703, 5 S. W. 78. Md. Code, art. 23, § 294.

52, 4 Am. St. Rep. 798. 79. Heller v. National Mar. Bank, 89

76. Richardson v. Vermont, etc., R. Co., Md. 602, 43 Atl. 800, 73 Am. St. Rep. 212,

44 Vt. 613. 45 L. R. A. 438.

77. Taft V. Hartford, etc., R. Co., 8 R. I. 80. Brundage v. Brundage, 60 N. Y. 544

310, 332, 5 Am. Rep. 575. A statute author- iafftrming 65 Barb. (N. Y.) 397, 1 Thomps.

izing a railroad company to issue shares of & C. (N. Y.) 82, and distinguishing Bur-

stock to be applied to the payment of inter- roughs v. North Carolina R. Co., 67 N. C.

est on instalments paid in by subscribers to 376, 12 Am. Rep. 611; Clive v. Clive, Kay
the stock, until an income should be realized 600, 23 L. J. Ch. 981].
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(n) Protection of Corporation in Cash of Loss of Sues Certifigatm.

It has been held that a corporation which lias issued negotiable certiiicates for an
extra dividend, making tlieni payable at a time fixed therein, or sooner at its

option, and elects to redeem them sooner, cannot refuse to pay a shareholder the

amount of a lost certificate. It may protect itself by exacting indemnity, as in

case of lost commercial paper.^^

2. Issuing Preferred Stock— a. Power to Issue Preferred Stock as Against
Dissent of Common Shareholders—• (i) In General. The power to issue pre-

ferred shares does not exist unless it is expressly given by a previously existing

and valid statute, or by the unanimous consent of all the shareholders, anything

less than unanimous consent not being sufficient.^* The subject has been con-

trolled in some of the states by constitutional, and in many of them by statutory,

provisions.^^ No implied power exists in a corporation thus to create inequalities

among its shareholders. S^o such power is granted in a clause in a charter con-

ferring " such additional powers as may be convenient for the due and successful

execution of the powers granted." Such a clause will not legalize a guaranty of

a specific dividend on the shares of the corporation, at a premium, to induce a

subscription, even though the guaranty be in part in consideration of services

rendered by the subscriber to the company.^
(ii) No Such Power as Against Unregistered Sbarebolders. The

rule of the preceding section extends so far that, although all the registered share-

holders consent to tlic issue of preferred shares, their action will not be allowed

60 to operate as to affect the rights of any purchaser of common shares who has

not as yet been registered as an owner of them on the books of the corporation.^

81. Butler v. Glen Cove Starch Mfg. Co.,

18 Hun (N. Y.) 47.

83. Ashbury v. Watson, 30 Ch. D. 376, .54

L. J. Ch. 985, 54 L. T. Rep. N. S. 27, 33 Wkly.
Rep. 882; Hutton v. Scarborough Cliff Hotel
Co., 2 Dr. & Sm. 514, 11 Jur. N. S. 849, 13

L. T. Rep. N. S. 57, 13 Wkly. Rep. 1059 [af-

firmed in 9 Jur. N. S. 551, 34 L. J. Ch. 643]

;

Lindley Comp. L. (5th ed.) 396. See also

Guinness t. Ireland Land Corp., 22 Ch. D.
349, 52 L. J. Ch. 177, 47 L. T. Rep. N. S.

517, 31 Wkly. Rep. 341. Compare Paines-

ville Nat. Bank v. King Varnish Co., 8 Ohio
Cir. Ct. 563.

In Pennsylvania an alteration of a charter

authorizing the issue of preferred stock does

not release common shareholders from their

liability as such, the theory being that such
an alteration is in pursuance of the common
design, and is impliedly assented to by the

shareholder in advance at the time of his

subscription. Everhart v. West Chester, etc.,

R. Co., 28 Pa. St. 339. It follows that an
acceptance of such an amendment by a ma-
jority of the shareholders will bind the mi-

nority and empower the directors to issue

the preferred shares, notwithstanding the op-

position of individual shareholders. Curry
V. Scott, 54 Fa. St. 270. Compare McManus
V. Philadelphia, etc., R. Co., 58 Pa. St. 330.

See on analogous theories Gray v. Mononga-
hela Nav. Co., 2 Watts & S. (Pa.) 156, 37

Am. Dec. 500; Clark v. Monongahela Nav.
Co., 10 Watts (Pa.) 364; Irvin ». Susque-

hanna, etc.. Turnpike Co., 2 Penr. & W. (Pa.)

466, 23 Am. Dec. 53; Indiana, etc., Turn-

pike Road Co. V. Phillips, 2 Penr. & W. (Pa.)

184.

83. By the constitution of Alabama it is

provided: "No corporation shall issue pre-

ferred stock without the consent of the own-
ers of two thirds of the stock of said corpora-

tion." Ala. Const. (1875), art. 13, § 9. By
the constitution of Missouri " No Corpora-
tion shall issue preferred stock without the

consent of all the stockholders." Mo. Const.

(1875), art. 12, § 10. Statutory grants of

this power (Ala. Acts (1883-1889), No. 98,

p. 86) and statutory prohibitions of it

(Minn. Gen. Laws (1887), c. 49, p. 104)
exist; but it has been found impracticable to

collect them. A statutory authority to issue

preferred stock does not, it has been held, in-

clude a grant of power to issue common stock.

Covington, etc.. Bridge Co. t. Sargent, 1 Cine.

Super. Ct. 354. A contract by a corporation
to repay a loan in preferred stock which it

hadno authority to issue, being a nullity, is

not renewed by a subsequent act authorizing

it to issue preferred stock, but which does

not empower it to renew that contract. An-
thony V. Household Sewing Mach. Co., 16

R. I. 571, 18 Atl. 176, 5 L. R. A. 575. That a
note given in payment for a subscription for

preferred stock is valid, etc., see Magee v.

Badger, 30 Barb. (N. Y.) 246.

Formalities in the mode of issue.— When
a departure from the statutory mode of is-

sue invalidates the issue see American Tube-
Works V. Boston Mach. Co., 139 Mass. 5,

29 N. E. 63.

84. Memphis Grain, etc.. Elevator Co. v.

Memphis, etc., R. Co., 85 Tenn. 703, 5 S. W.
52, 4 Am. St. Rep. 798.

85. Campbell v. American Zylonite Co.,

122 N. Y. 455, 25 N. E. 853, 34 N. Y. St. 38,
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(ill) Whether Such Powes Inolxtded in Power to Borrow. Corpora-
tions liave undoubtedly a general power to borrow money, and may borrow even
from their own shareholders, and from them alone ; ^ but whether the existence
of this power includes the power to issue siiares to the lender of money to the
corporation has been answered in the negative by one authoritative court" and in

the affirmative by another.^

(iv) Power Mat Be Reserved in Articles of Association. There is

no doubt that where the governing statute authorizes it, and probably where it

does not forbid it, a corporation may assume this power, by a clause to that effect

in its articles of association or other instrument of incorporation, so that a majority
may order such shares to be issued contrary to the will of the minority.^

(v) Power Mat Be Assumed at Outset in Its Bt-Laws. It seems
that a corporation created by a special charter may, by by-laws adopted in advance
of its receiving subscriptions to its shares, divide its stock into classes, preferring

one class over another.**

(vi) Corporation Cannot Divide Its Shareholders Into Different
Classes After Subscription— {k) In General. But, although a corporation

may possibly do this by a by-law in the first instance and before any subscriptions

have been taken, it cannot, after its sharesJiave been subscribed for and distributed,

divide its existing shareholders into different classes, giving to one class a prefer-

ence over the other, without precedent legislative authority or unanimous consent.''

(b) Such Power Not Conferred hy Power to Alter By-laws. A power
thus to create inequality among the shareholders against the will of the minority

of them is not conferred by a power to make, repeal, or alter by-laws;*^ since no
corporation has power to establish by-laws which impair vested rights.'' And
this is so, although, in the light of what has subsequently transpired, the agree-

ment may appear to have been exceedingly unconscionable ; for an unconscionable

arrangement will not be disturbed where there has been a ratification of it with

knowledge of all its bearings, if time has been had for consideration.'^

(c) Suoh Change Not Valid as Against Unregistered Shareholders, Although
All Registered Shareholders Consent. Such being the governing principle, an
agreement signed by all the registered shareholders, whereby, in order to raise,

money to pay debts, forty per cent of the stock is to be surrendered and sold, and
new shares issued in lieu thereof, entitled to preferential dividends of ten per

cent per annum, is void even as against an unregistered pledgee of the common
stock, and as against one who purchases the same from him after default ia the

payment of the debt for which they are pledged.'^

11 L. R. A. 596 [reversing 55 N. Y. Super. sue such shares to its members as fully paid

Ct. 562, 3 N. Y. Suppl. 822]. up, in consideration of an equivalent num-
86. Kent v. Quicksilver Min. Co., 78 ber of common shares, see In re County

N. Y. 159, 177 (per Folger, J.) ; Curtis r. Palatine Loan, etc., Co., L. R. 9 Ch. 54;

Leavitt, 15 N. Y. 9. Eichbaum v. Chicago Grain Elevators, [1891]

87. Kent i;. Quicksilver Min. Co., 78 3 Ch. 459, 61 L. J. Ch. 28, 40 Wkly. Rep.

N. Y. 159. 153. Compare Trevor v. Whitworth, 12 App.
88. This holding was that if a corporation Cas. 409, 57 L. J. Ch. 28, 57 L. T. Rep. N. 8.

has power to borrow money on bond and 457, 36 Wkly. Rep. 145.

mortgage it may, as a mode of borrowing, is- 90. Dictum of Folger, J., in Kent v.

sue new shares and give to the holders of Quicksilver Min. Co., 78 N. Y. 159, 178, 179.

them a. preference over the holders of its 91. Kent v. Quicksilver Min. Co., 78

common shares. West Chester, etc., R. Co. N. Y. 159.

V. Jackson, 77 Pa. St. 321. 92. Kent v. Quicksilver, Min. Co., 78

89. Harrison v. Mexican R. Co., L. R. 19 N. Y. 159.

Eq. 358; In re Bridgewater Nav. Co., 39 93. Gray v. Portland Bank, 3 Mass. 864,

Ch. D. 1, 57 L. J. Ch. 809, 58 L. T. Rep. N. S. 3 Am. Dec. 156. See also supra, Y, C. 8.

476, 36 Wkly. Rep. 769 ; In re South Durham 94. Kent v. Quicksilver Min. Co., 78
Brewery Co., 31 Ch. D. 261, 55 L. J. Ch. 179, N. Y. 159.

53 L. T. Rep. N. S. 928, 34 Wkly. Rep. 126. 95. Campbell r. American Zylonite Co.,

That a limited company in England, au- 122 N. Y. 455, 25 N. E. 853, 34 N. Y. St. 38,

thorized to issue preferential shares, may is- 11 L. R. A. 596.
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(tii) Such PREFEMENcm Validated by Lagsbs and Estoppel— (a) In
General. But, even though the issuing of preferential shares may be illegal

under the foregoing principle, yet they may become iegal by laches, acquiescence,

and by the operation of the principle of estoppel with respect to those who are

entitled to question the transaction.^^

(b) Shareholder Proceeding in Time May Rescind. Under any theory one
who agrees to take preferred sliares may rescind the agreement on discovering

that the issue will be illegal, if he proceeds in time, and may recover back the

money which he has paid under it, notwithstanding a statute may have been sub-

sequently enacted under which preferred shares were issued and tendered to him.*'

(viii) Doctrine That Persons Aooepting Preferred Shares Are
Estopped From: Disputing Their Validity. Where persons accept pre-

ferred shares which have been illegally issued and receive interest upon them for

several years, they and their assigns thereby become estopped from questioning

the power of the corporation to issue such shares.^^

b. PFivilege of Taking Preferred, in Exchange For Common, Stock Must
Be Exercised Within Reasonable Time. Under a scheme by which preferred

shares are issued for common shares, but in which no time is designated for mak-
ing the exchange, it must be made within a reasonable time, and the period of

thirty-three years after the date when the privilege was conferred is not a reason-

able time.^'

3. Rights of Preferred Shareholders— a. Question of Interpretation of the

Contract— (i) In General. An examination of the cases shows in most
instances that the questions whicli have arisen with respect to the riglits of pref-

erential shareholders are questions of interpretation, depending npon the terms of

the particular constating instrument, let us say the governing statute, the by-law,

the vote of the shareholders at general meeting, the resolution of the directors,

and the recitals in the certificate of preferential shares, rather than upon the gen-

eral principles of law.*

9a. Kent v. Quicksilver Min. Co., 78
N. Y. 159 ^affirming 12 Hun (N. Y.) 53];
Hoyt V. Quicksilver Min. Co., 17 Hun (N. Y.)
169; Hill V. Cincinnati Hotel Co., 11 Ohio
Dec. (Iteprint) 281, 25 Cine. L. Bui. 425.

To the contrary see Keed v. Boston Mach. Co.,

141 Mass. 454, 5 N. E. 852; American Tube-
Works V. Boston Mach. Co., 139 Mass. 5, 29
N. E. 63. Compare Bard v. Banigan, 39

Fed. 13, 17, per Shipman, J., where the

Massachusetts cases just cited were criti-

cized by a distinguished federal judge who
found himself " not favorably impressed

"

with them. That the decision thus criticiz-

ing them was affirmed by the supreme court

of the United States see Banigan v. Bard,
134 U. S. 291, 10 S. Ct. 565, 33 L. ed. 932.

See as to the general principle of the fore-

going text Veeder v. Mudgett, 95 N. Y. 295

;

Chubb v. Upton, 95 U. S. 665, 24 L. ed. 523.

Compare Sheldon Hat Blocking Co. v. Eicke-

meyer Hat Blocking Mach. Co., 90 N. Y. 607

;

Aspinwall v. Sacohi, 57 N. Y. 331; Eaton v.

Aspinwall, 19 N. Y. 119. And to the contrary

see Ft. Scott First Nat. Bank v. Drake, 29

Kan. 311, 44 Am. Rep. 646.

97. Anthony V. Household Sewing Mach.
Co., 16 R. I. 571, 18 Atl. 176, 5 L. E. A. 575.

98. Branch v. Jesup, 106 U. S. 468, 1 S. Ct.

495, 27 L. ed. 297. Contra, Reed v. Boston

Mach. Co., 141 Mass. 454, 5 N. E. 852; Ameri-
can Tube-Works v. Boston Mach. Co., 139

Uast. 6, 29 N. E. 63.

99. Holland v. Cheshire R. Co., 151 Mass.
231, 24 N. E. 206, where it was also held that
the appointment by the corporation of a com-
mittee, twenty years after a vote authorizing
shareholders to exchange common for pre-

ferred stock, to investigate the claims of hold-

ers of common stock, with authority to settle

the same by purchase or otherwise, and a pur-

chase by the committee of common stock, giv-

ing in exchange therefor shares of preferred

stock previously bought in by the company
and held as part of the assets, did not consti-

tute an exchange of stock under the original

arrangement.
1. Cases could be cumulated depending

upon the terms of such instruments rather
than on any general principle of law, but a
detailed examination of them would be of

little value. Among such cases are the fol-

lowing :

Georgia.— Totten v. Tison, 54 Ga. 139.

Maine.— Belfast, etc., R. Co. v. Belfast, 77
Me. 445, 1 Atl. 362.

New York.—-Thompson v. Erie R. Co., 11

Abr. Pr. N. S. 188, 42 How. Pr. 68.

Pennsylvania.—Culver v. Reno Real Estate
Co., 91 Pa. St. 367.

United States.— Bailey v. Hannibal, etc.,

R. Co., 2 Fed. Cas. No. 736, 1 Dill. 174; St.

John V. Erie R. Co., 21 Fed. Cas. No. 12,226,

10 Blatchf. 271; Sullivan v. Portland, etc.,

R. Co., 23 Fed. Cas. No. 13,596, 4 Cliff. 212.

Interpietation of the phrase " dividends ac-
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(n) Contract Creating Preference May Consist of By-Law. A
by law providing for tlie payment of dividends on the preferred stock of a com-
pany, establishes a contract between the company and its preferred sliareholders.'

b. Preferred Stoek Gives Right to Interest Chargeable Upon Profits, The
view of some of the English courts that a preferred and guaranteed dividend
authorized by an act of parliament is substantially interest, chargeable exclusively

upon profits,' has been adopted in this country, and the conclusion thus expressed
has been reached :

" The guaranty of a dividend by a railway company is consid-

ered by the courts, ... to mean nothing more than a pledge of the funds legally

applicable to the purposes of a dividend ; that, in short, it is a dividend, and not a

debt, which is thus preferred and guaranteed." *

e. Entitles Holder to Dividends Only in Case They Are Earned. The ordinary
spefiies of preferred stock amounts merely to an engagement to divide earnings
among the preferred shareholders in preference to those who are not preferred.

If there are no earnings in a particular year they get no dividend in that year.

Whether there are earnings in a particular year which can be divided among the

preferred shareholders is a matter for the directors to determine in the first

instance in the exercise of a sound and honest business discretion, and subject to

the control of the courts in case their discretion is abused, as hereafter shown.*
Such a claim makes the holder of the share certificate a shareholder and not a
creditor.^ Wiien therefore no profits have been earned out of which a preferred
dividend can be paid, the holder of preferred shares on which a dividend is guar-

anteed at a certain rate per annum " before any dividend shall be paid on other
stock of said company" cannot maintain an action of assumpsit for the recovery
of the annual dividend thus guaranteed.'

d. Bight of Preferred Shareholders to Dividends Not Absolute, but Subject

to Just Discretion of Directors. The right of the holder of preferred shares is

not an absolute right to a dividend, unless the contract so states ; but it is ^ quali-

fied right controlled by the sound discretion of the directors, subject to judicial

superintendence where there are profits which, considering the entire situation of

the company, its public duties, if any, can be divided, and which ought to be
divided.* A declaration of a dividend out of net profits, contrary to the judg-

ment of the directors, is not required by the fact that the directors have guaran-

teed the payment of dividends upon preferred shares in accordance with a statute

which permits a guaranty of such dividends, payable cumulatively out of net

profits.'

cruine."— Parks v. Automatic Bank Punch 5. New York, etc., R. Co. v. Nickals, 119

Co., 14 Daly (N. Y.) 424, 14 N. Y. St. 710. U. S. 296, 7 S. Ct. 209, 30 L. ed. 363.

Interpretation of the phrase " interest divi- 6. State v. Cheraw, etc., E. Co., 16 S. C.

dends," payable "when aWe."— Barnard v. 524.

Vermont, etc., R. Co., 7 Allen (Mass.) 512. 7. Taft v. Hartford, etc., R. Co., 8 E. I.

Compare Cunningham v. Vermont, etc., R. 310, 5 Am. Rep. 575.

Co., 12 Gray (Mass.) 411. 8. Field v. Lamson, etc., Mfg. Co., 162
Rights of preferred shareholders as against Mass. 388, 38 N. E. 1126, 2% L. R. A. 136;

schemes of arrangement under the English Feld v. Roanoke Invest. Co., 123 Mo. 603, 27
Railway Act of 1867. In re Neath, etc., R. S. W. 635 ; McLean v. Pittsburgh Plate Glass
Co., [1892] 1 Ch. 349. Co., 159 Pa. St. 112, 28 Atl. 211, 33 Wkly.

2. Hazeltine v. Belfast, etc., R. Co., 79 Me. Notes Cas. (Pa.) 459; New York, etc., R. Co.

411, 10 Atl. 328, 1 Am. St. Rep. 330; Belfast, v. Nickals, 119 U. S. 296, 7 S. Ct. 209, 30
etc., R. Co. V. Belfast, 77 Me. 445, 1 Atl. 362. L. ed. 363.

3. Henry v. Great Northern R. Co., 1 De G. 9. Field v. Lamson, etc., Mfg. Co., 162
& J. 606, 3 Jur. N. S. 1133, 27 L. J. Ch. 1, 6 Mass. 388, 38 N. E. 1126, 27 L. R. A. 136.
Wkly. Rep. 87, 58 Eng. Ch. 470. See also Right of directors to expend profits.— It
Matthews v. Great Northern R. Co., 5 Jur. has been held that holders of preferred stock
N. S. 284, 28 L. J. Ch. 375, 7 Wkly. Rep. in a corporation, evidenced by certificates
233 ; Crawford v. North-eastern R. Co., 3 Jur. providing that such holders are entitled to
N. S. 1093. dividends out of the net earnings of each

4. Taft V. Hartford, etc., R. Co., 8 R. I. year when declared by the board of directors,
.^lO, 335, 5 Am. Rep. 575. to the extent of a certain percentage, before
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e. What Are " Net Earnings " to Be Appropriated in Dividends on Preferred

Shares— (i) In General. This question has been answered thus by Sir George
Jessel, M. li. :

" Tliat means this, that the preference shareholders only take a

dividend if there are profits for that year sufficient to pay their dividend. . . .

Tliey are, so to say co-adventurers for each particular year, and can only look to

the profits of that year." If they are lost for tiiat year, they are lost forever.

"'Profits for the year' of course mean the surplus receipts, after paying the

expenses and restoring the capital to the position it was in on the 1st of January
of that year." '" Similarly the following definition by Mr. Justice Blatchford has
been often quoted ;

" Net earnings are, properly, the gross receipts, less the
expenses of operating the road to earn such receipts. Interest on debts is paid

out of what thus remains, that is, out of net earnings. Many other liabilities are

paid out of the net earnings. When all liabilities are paid, either out of the

gross receipts or out of the net earnings, the remainder is the profit of the share-

holders, to go towards dividends, which, in that way. are paid out of the net earn-

ings." ^' Net earnings are what is left after paying current expenses and interest

on debt and everything else which the stockholders, preferred and common, as a

body corporate, are liable to pay.^^

(ii) Preferential Pividends Do Not Cumulate. It is to be inferred

from the preceding paragraph that the right of preferred shareholders to divi-

dends is ordinarily confined to the profits in each particular year; tliat such
dividends do not cumulate ; so that if they cannot be paid in a particular year
they are not chargeable on the profits of the next year, so as to be payable out of

such profits to the prejudice of the common shareholders.''

f. Earnings Not Withheld From Preferred Shareholders in Order to Cumu-
late Fund For Liquidation of Debts Secured on Corporate Property and Matur-
ing in Future. If a corporation has a funded interest-bearing debt which
represents so much borrowed capital, and is able to maintain its plant in a suitable

payment of dividends to the holders of com-
mon stock, but that such dividends are not
cumulative, are not entitled to any dividends

when the board of directors determines that
it is for the interest of the corporation to ex-

pend the profits in the enlargement, exten-

sion, and increase of its works and business,

instead of in declaring dividends. Mcl^ean v.

Pittsburgh Plate Glass Co., 159 Pa. St. 112,

28 Atl. 211, 33 Wkly. Notes Cas. (Pa.) 459.

Effect of failure to pay interest.— Where
a shareholder in another corporation has ex-

changed,his shares for preferred shares in

the particular corporation, and the preferred

shares call for the payment of interest semi-

annually, the failure to pay such interest is

not a substantial breach of the contract, en-

titling the holder of the shares to a rescis-

sion of the exchange. Feld v. Koanoke In-

vest. Co., 123 Mo. 603, 27 S. W. 635.

10. Dent V. London Tramways Co., 16
Ch. D. 344, 353, 50 L. J. Ch. 190, 44 L. T.

Rep. N. S. 91. To a similar effect see Mora-
wetz Corp. (2d ed.) § 459.

11. St. John v. Erie R. Co., 21 Fed. Cas. No.
12,226, 10 Blatehf. 271, 279 [affirmed in 22
Wall. (TJ. S.) 136, 22 L. ed. 743]. In Elkins
V. Camden, etc., R. Co., 36 N. J. Eq. 233, 239,

it is said in discussing this question that
" rights were to be governed and regulated
each year by the pecuniary condition of the
corporation at the close of the year." This is

in conformity with the definition of profits as

given in People v. Niagara County, 4 Hill

(N. Y.) 20, by Bronson, J.: "Profits gen-
erally mean the gain which is made upon any
business or investment when both receipts

and payments are taken into the account."
See also the reasoning in Belfast, etc., R. Co.

V. Belfast, 77 Me. 445, 452, 1 Atl. 362; New
York, etc., R. Co. v. Nickals, 119 U. S. 296,
7 S. Ct. 209, 30 L. ed. 363.

12. Warren v. King, 108 U. S. 389, 2
S. Ct. 789, 27 L. ed. 769.

It follows from the above principles that
a by-law which describes preferred stock as
" non-cumulative " means that the arrear-

ages of one year cannot be paid out of the
earnings of a subsequent year. Hazeltine v.

Belfast, etc., R. Co., 79 Me. 411, 10 Atl. 328.

1 Am. St. Rep. 330; Belfast, etc., R. Co. v.

Belfast, 77 Me. 445, 1 Atl. 362.

13. Staples v. Eastman Photographic Ma-
terials Co., [1896] 2 Ch. 303, 65 L. J. Ch. 682.

74 L. T. Rep. N. S. 479. Compare Bishop v.

Smyrna, etc., R. Co., [1895] 2 Ch. 265, 64
L. J. Ch. 617, 72 L. T. Rep. N. S. 773, 2 Man-
son 429, 43 Wkly. Rep. 647, where it is held
that money standing to the revenue account
of a limited company at the date of " com-
mencement of its liquidation, representing net
profits earned by it to that date " is -applica-

ble to the payment of arrears of dividend due
at that date to the preferred shareholders, in

priority to a deficit on the capital account
and the cost of liquidation.
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condition for the conduct of its business and to pay the interest on such funded
debt, the directors will ordinarily not be justified in allowing profits to accnmu-
late in a reserve fund for the purpose of liquidating the funded debt when it

matures, to the exclusion of the right of preferred^shareholders to their divi-

dends
;
provided that the property upon which its funded debt is secured is amply

sufficient to enable it to renew the same at maturity, as is generally done. The
contrary rule, it has been pointed out, would in the case of many if not most of
the American railways result in withholding the dividends from preferred share-

holders indefinitely. The hardship is especially apparent when the rule is recol-

lected " that where the dividends for a particular year are passed because there
are no net earnings to divide the right to that dividend is lost forever.'^

g. Effect of Guaranty of Dividends— (i) Dootrike That Guabantt of
Stated Dividend Creates Absolute Debt. There has been a difference of
judicial opinion on the question whether a guaranty of a dividend by a corpora-
tion is tantamount to an agreement to pay annual interest on the shares at a stated
sum, and hence creates an absolute debt, or whether it is tantamount to an agree-
ment to pay a stated dividend on the shares in preference to any dividend on the
common shares, in case there shall be profits to divide. It should seem that there
ought not to have been any difference of judicial opinion on such a question,

since to construe such an engagement merely as an agreement to make a dividend
out of profits in case there shall be profits which can be divided leaves the pref-

erential shares on no better footing than though the dividend upon them had not
been guaranteed, in other words leaves the question whether such a dividend shall

be declared and paid, for the determination of the directors of the corporation in

the exercise of their discretion. The sound view plainly is that where the coi-po-

ration guarantees, as is sometimes the case, not only interest on the stock, but also

agrees to receive back or otherwise liquidate the principal of the shares at par, at

a date named, then the certificates become substantially an interest-bearing bond
of the corporation, and the holder of it becomes to the fullest extent a creditor,

although he may also have rights pertaining to a shareholder, such as the right

to vote at corporate meetings. It has been pointed out tha^ under some schemes
what has been called " preferred stock " is really an interest-bearing debenture of

the corporation, which creates the relation of debtor and creditor between the

corporation and the so-called shareholder.'^ Where, in addition to the guaranty

of interest at the rate named, the stock is payable in full on a dissolution of the

corporation next after the payment of debts, there is no room for any liesitation

in holding that the guaranty of interest is absolute and wholly independent of

the question whether there are profits in any year whatever on which a dividend

could be properly declared ; " for here the share certificate is in the nature of an
interest-bearing debenture.

14. See su'pra, VII, C, 3, d; VII, C, 3, changes of ownership.— Scheme of preference

e, (i). under which it was held that holders of pre-

15. See Hazeltine v. Belfast, etc., R. Co., ferred stock were entitled to such dividends,

79 Me. 411, 10 Atl. 32&, 1 Am. St. Rep. 330, up to seven per cent, as the profits of a par-

where the hardship and injustice of such a ticular year would yield, before any dividends

rule is forcibly and unanswerably pointed out were paid to the common shareholders, al-

by Peters, C. J. though the deficiency of profits in one year

Scheme of preference under which preferred was not to be made up in another year ; and
shareholders had a right to participate with that when a holder of preferred stock failed

the common shareholders in any surplus to claim his rights in certain years a subse-

after receiving their preferred dividends. quent owner thereof could claim reimburse-

Bailey v. Hannibal, etc., E. Co., 2 Fed. Cas. ment. Elking v. Camden, etc., R. Co., 36
No. 736, 1 Dill. 174. N. J. Eq. 233.

Scheme of preference under which a divi- 16. Such was the case in Williams ».

dend on the preferred shares might be paid Parker, 136 Mass. 204; West Chester, etc., R.
although the capital of the company was Co. v. Jackson, 77 Pa. St. 321 ; and in Burt
impaired. Cotting v. New York, etc., R. Co., v. Rattle, 31 Ohio St. 116.

54 Conn. 156, 5 Atl. 851. 17. Williams v. Parker, 136 Mass. 204. per
Right to preferential dividend in case of Field, .1.
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(n) DocTRiNS That Gxtabanty Is Guabanty of Dividends Only or
Gass Thmes Are Profits Tjecat Can Be Divided. Tliere are, however,
holdings to the effect that a general guaranty of dividends by a railroad company
on its preferred stock is not a guaranty of payment in any event, but only in the

event that the dividends are earned." It has also been held that the holders of

preferred stock or preference shares of a corporation are entitled to dividends
-when there are profits out of which dividends may be declared, and not other-

wise, although the resolution of the directors under which the stock is issued pro-

vides that "a semi-annual dividend of five per cent., payable upon the first days
of March and September in each year, shall be guaranteed by the company," and
although the certificate of stock contains the recital " five per cent, semi-annual
dividend guaranteed" ; '' the reason being that such a construction of the contract

would place the preferred in antagonism to the general shareholders, and would
be contrary to public policy.^

(ni) Suos Guaranty May Make Right to Dividends Cumulative.
Such a guaranty may, however, have the possible effect of making tlie right to

the dividends cumulative, that is, of making the profits of one year make up the
deficiencies of the preceding years.^'

(iv) Whether Preferential Share Certificate Is Certificate op
Stock or of Indebtedness— (a) In General. This question must be answered
by the terms of the governing statute, or the resolution under which the preferred

shares are issued, and of the recitals in the share certificates, all these elements
entering into and forming a part of the contract. It has been ruled that where
a resolution adopted by shareholders of a railroad company authorizing the

issue of preferred stock recites that it is to be issued under an act which author-

izes the issue of preferred stock, and not of certificates of indebtedness, referring

to it by its title and date, which resolution is made a part of the certificates there-

after issued, such certificates will be held to be certificates of stock, nnlesd, consid-

ering the whole transaction, it is clear that the purpose was to create a debt, and
unless a debt was in fact created.''^

(b) Guaranteed Stock Creates Lien Superior to General Creditors. Where
a manufacturing corporation providing for the issue of preferred stock to pay
debts issues certificates of preferred stock, so-called, certifying that the corpora-

tion guaranteed to holders the payment of four per cent semiannual dividends,

and the final payment of the entire amount at a specified time, with the i-ight to

convert tiie preferred stock into common stock ; and the company at the same
time executed and delivered to a trustee its bond and mortgage to secure the

liolders of such certificates, it was held that the holders of the certificates did not

thereby become shareholders or members of the corporation, but its creditors

;

and that as such creditors they liad a lien upon the mortgage property superior

to that of general creditors of tlie corporation or of its assignees.^

h. Preferred Shareholders Not Entitled to Priority— (i) Over Creditors.
Excluding from consideration the holders of shares upon which dividends are

fnaranteed by the corporation,^ it may be stated generally that preferred sliare-

olders occupy the status of shareholders or members and that their right of

preference is only a right of preference in the distribution of dividends over the

common shareholders. , It seems that such a shareholder has no preference over

creditors upon the winding-up of the corporation ; ^ but that his rights are to

18. Miller v. Eatterman, 47 Ohio St. 141, 22. Miller v. Eatterman, 47 Ohio St. 141,

24 N. E. 496. 24 N. E. 496.

19. Lockhart c. Van Alstyne, 31 Mieh. 76, 23. Burt v. Eattle, 31 Ohio St. 116.

19 Am. Eep. 156. 24. See supra, VII, C, 1, e.

20. Lockhart v. Van Alstyne, 31 Mich. 76, 25. In re London India Eubber Co., L. R.
19 Am. Eep. 156, opinion by Cooley, J. 5 Eq. 519, 37 L. J. Ch. 235, 17 L. T. EepL
21. Prouty v. Michigan Southern, etc., R. N. S. 530, 16 Wkly. Eep. 334; Griffith ».

•Co., 4 Thomps. & C. (N. Y.) 230, opinion by Paget, 6 Ch. D. 511, 46 L. J. Ch. 493, 37 L. T.
Daniels, J. Rep. N. S. 141, 25 Wkly. Rep. 523.
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Lave his preferred dividend, in case there is a surplus which can properly be
divided among shareholders, and there can be no such surplus so long as debts of

the corporation remain unpaid as they mature.^ And creditors who surrender

their debentures for preferred stock remit themselves to this position ; for by so

doing they cease to be creditors and become shareholders.^

(ii) Oyer Other Shabeholdbes inFinal Winding-Up and Distribxttion.

Nor does a mere right to a preference in receiving dividends out of profits give a

right of preference over other shareholders in the distribution of the company's
assets on a final winding-up. The preferred shareholder is still a shareholder,

and is entitled to whatever preference his contract gives him and to no more.*
i. Preferred Shares May Be Issued Without Right to Vote. Ownership of

shares in a corporation carries with it as a general rule the right to vote with
respect to the same at any meeting of shareholders. But to this rule there may
be exceptions; the voting power can be lawfully separated from shares;** and it

has been held competent for a railroad company, in issuing certificates of pre-

ferred stock, to stipulate therein that the holders shall not have or exercise the

right to vote the same, as the owners of the same, at any meeting of the holders

of the capital stock of the company.*
4. Remedies of Preferred Shareholders— a. Action at Law, An action at

law has been allowed against a corporation on a contract to make a dividend of

its earnings;'' and in a plain case of the breach of such a contract no reason is

perceived why such an action would not lie. But manifestly such an action does
not lie where the nature of tho contract or its judicial construction is such as to

leave the question of the propriety of declaring the dividend to the discretion of

the directors.^

b. Remedy in Equity— (i) In Oeneral— (a) Propriety of Remedy. The
contract which gives the preferred shareholders a right to the dividend out of

the net earnings impresses any net earnings in the hands of the directors, for

the particular year, with a trust in behalf of the preferred shareholders, to

the extent required by the terms of the contract. If the directors refuse to

perform that trust by making the distribution, a court of equity will obvi-

ously, in a suit in which the parties in interest are made defendants, compel
them BO to do.^ But this is not so where the contract, as judicially construed,

leaves the question of declaring and paying the preferred dividend to the discre-

tion of the directors. In such a case it was held that a court of equity would not

compel the declaration of a dividend on preferred shares out of net profits from
which the directors had a right to make the dividend payable cumulatively where,

2a Warren v. King, 108 U. S. 389, 2 S. Ct. 30. Miller v. Ratterman, 47 Ohio St. 141,

789, 27 L. ed. 769 laffirming 2 Fed. 36], hold- 24 N. E. 496.

ing that the preferred shareholders had no 31. Bates v. Androscoggin, etc., R. Co., 49
claim on the property superior to that of Me. 491. Compare Taft v. Hartford, etc., R.
creditors whose debts were contracted by the Co., 8 R. I. 310, 5 Am. Rep. 575, which was
company subsequently to the issue of the pre- an action of assumpsit.

ferred stock, and that their only valid claim 32. Field v. Lamson, etc., Mfg. Co., 162

was one to a priority over the holders of Mass. 388, 38 N. E. 1126, 27 L. R. A. 136,

common stock. holding that the right to dividends on pre-

27. St. John V. Erie R. Co., 22 Wall. ferred stock, which are payable out of net

(U. S.) 136, 22 L. ed. 743 [.afflrming 21 Fed. profits, cannot be enforced in an action at

Cas. No. 12,226, 10 Blatchf. 271]. law, even if there are net profits out of which
28. Griffith v. Paget, 6 Ch. D. 511, 46 they might be paid, if no dividend has been

L. J. Ch. 493, 37 L. T. Rep. N. S. 141, 25 declared.
Wkly. Rep. 523. 33. This was done in Hazeltine c. Belfast,
The separate assent of the preferred share- etc., R. Co., 79 Me. 411, 10 Atl. 328, 1 Am.

holders, as a class, is not necessary to an St. Rep. 330. See also Boardman «. Lake
"arrangement" under section 12 of the Eng- Shore, etc., R. Co., 84 N. Y. 157; New York,
lish Companies Act of 1867. In re Brighton, etc., R. Co. v. Nickals, 119 U. S. 296, 7 S. Ct.

etc., R. Co., 44 Ch. D. 28, 59 L. J. Ch. 329, 209, 30 L. ed. 363 [reversing 15 Fed. 575, 21
62 L. T. Rep. N. S. 353, 38 Wkly. Rep. 321. Blatchf. 177] ; Mackintosh v. Flint, etc., R.

29. .See supra, IV, F. 18. Co.. 32 Fed. 350; Ashbuiy ». Watson, 30

[VII, C, 3. h. (I)]
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for half the time for which the dividends were claimed, there were no net profits,

and where the condition of the corporation was such that the court could not say

that the payment of dividends might not injure the concern or that the withhold-
ing of them might not hp judicious.'*

(b) Scope oj Remedy. Where the dividends are not paid upon preferred stock

in pursuance of the terms of a contract, the holders of such stock may maintain
an equitable action to compel a specific performance of the contract and to restrain

the payment of dividends on the common stock until the arrears of their preferred

dividends shall have been paid.''

(ii) Remedy m Equity of Holders of Guaranteed Stock. So, it has
been held, that a suit in equity may be maintained by the holders of guaranteed
stock to compel the corporation to allow them to participate, equally with the
holders of the common stock, in any larger dividends declared in favor of the

latter after the payment to plaintiffs of the preferential or guaranteed dividends ;
^

that such a suit is to be treated as a creditor's bill, in such a sense that the remedy
accorded by the decree settling the rights of the parties accrues in favor of all

the guaranteed shareholders, whether parties to the suit or not ; that a reference

should be made to a commissioner to ascertain, state, and report who are the
other holders of guaranteed stock, and in what shares money dividends are com-
ing to them under the decree settling the rights of the parties ; and further, that

proper steps should be taken for the allowance of counsel fees against the guar-

anteed sliareholders not already represented by counsel.*'

D. Transfers of Shares— 1. Right of Alienation of Shares— a. In Gen-
eral. The jus disponendi, being an incident of the ownership of property, the

general rule (subject to exceptions hereafter pointed out and discussed) is that

every owner of corporate shares has the same uncontrollable right to alien them
which attaches to the ownership of any other species of property.'' A share-

holder is under no obligation to refrain from selling his shares, at the sacrifice of

his personal interest, in order to secure the welfare of the corporation, or to enable

another shareholder to make gains and profits."

b. Coprelative Right to Purchase Shares. The correlative right to purchase
corporate shares rests upon similar grounds ; the right to become the possessor,

by lawful means, of this species of property is as clear a right as the right to

Ch. D.- 376, 54 L. J. Ch. 985, 54 L. T. Rep. Laches of common shareholders preventing

N. S. 27, 33 Wkly. Rep. 882. them from undoing a scheme by which pre-

34. Field v. Lamson, etc., Mfg. Co., 162 ferred shares have been issued. Sullivan r.

Mass. 388, 38 N. E. 1126, 27 L. R. A. 136. Portland, etc., R. Co., 23 Fed. Cas. No. 13,596,

Much to the same effect see McLean v. Pitts- 4 Cliff. 212.

burgh Plate Glass Co., 159 Pa. St. 112, 28 38. Trisconi v. Winship, 43 La. Ann. 45, 9

Atl. 211, 33 Wkly. Notes Cas. (Pa.) 459. So. 29, 26 Am. St. Rep." 175; Smith v. Nash-
35. Boardman v. Lake Shore, etc., R. Co., ville, etc., R. Co., 91 Tenn, 221, 18 S. W. 546.

84 N. Y. 157. Transferability of shares in an nnincorpo-

36. Gordon v. Richmond, etc., R. Co., 78 rated joint-stock company.— Such shares are

Va. 501. protected as equitable interests, and so is the

37. Gordon v. Richmond, etc., R. Co., 81 title of a transferee thereto. Durkee v.

Va. 621. Stringham, 8 Wis. 1.

Parties to suit.— An action to secure the Right of state to transfer its shares.— If

application of future earnings of a corpora- the state holds shares in a corporation, it

tion to the payment of dividends due holders will have the same right to transfer them as

of preferred stock is properly brought by one that possessed by any other shareholder. La
of the holders of such stock on his own be- Grange, etc., R. Co. v. Rainey, 7 Coldw.
half, and on the behalf of others having like (Tenn.) 420.

grounds of complaint. Common shareholders 39. Lamb Knit-Goods Co. v. Lamb, 119
are not proper parties defendant. Prouty v. Mich. 568, 78 N. W. 646 (shareholder cannot
Michigan Southern, etc., R. Co., 4 Thomps. be compelled to surrender to the corporation
& C. (N. Y.) 230. certain shares of the stock which he has sold

Minutes of corporation as evidence.— Min- and transferred to his wife for a iona fide

utes of the corporation showing the resolution consideration, and which have been trans-
of the directors authorizing the issue of the ferred to her on the books of the company) ;

preferred shares are evidence. Boardman w. Farmers' L. & T. Co. v. Chicago, etc., R. Co.,
Lake Shore, etc., R. Co., 84 N. Y. 157. 163 U. S. 31, 16 S. Ct. 917, 41 L. ed. 60.

[37] [VII, D, 1, b]
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become the possessor of any other species of property ; nor can the motive influ-

encing the party who makes such a purchase become the subject of a judicial

inquiry, where the motive is not in itself unlawful. Accordingly it has been held
that parties who are interested in opposition to a corporation have the right to

purchase its stock in order to defeat a contract which it is about to make ; and in

general it is competent for one person to obtain a controlling interest in a corpo-

ration by buying all or a majority of its shares.**

e. Right of Directors to Transfep Their Shares. The right to transfer his

shares is incident to every shareholder, and is as much the right of a director as

of any other member. His exercise of this right will not be affected by his

knowledge of the fact that a call upon the shares is imminent, unless there is

some equity against him as director, such as having been party to a postponement
of the call to enable him to get rid of his shares and so evade liability.*'

d. Purpose of Transfer. In the absence of allegations of fraud, the purpose
with which stock has been transferred will not be inquired into ; and it has been
held that the transferee of stock upon the corporate records is qualiiied to vote

and become a director, although the transfer was made for the express and sole

purpose of so qualifying him.*^

e. Transfers in Fraud of Creditors of Transferrer. Transfers of corporate
shares, made upon secret trusts for the transferrer, and intended to hinder, delay,

and defraud his creditors, rest on much the same footing as other fraudulent
transfers of personalty made with the same motive. Such a transfer is good as

between the parties ; and hence equity will not declare a trust and order a return
of the shares at the interest of one who has transferred them for the purpose of

cheating his creditors.^ If the transferee himself becomes uisolvent, a court will

not aid the transferrer in getting back his shares, especially where it appears that

the creditors of the fraudulent assignee have given him credit on the faith of his

being the owner of them.**

f. Power of Corporations to Restrain or Prevent Transfers of Their Shares.*^

— (i) In CtENEMAl. It follows from the foregoing that a corporation has no
power to prevent or to restrain transfers of its shares, unless such power is

expressly conferred in its charter or governing statute. This conclusion follows

from the further consideration that by-laws or other regulations restraining such

transfers, unless derived from authority expressly granted by the legislature, would

40. Pittsburgh Library Assoc, v. Merean- same stock was to be retransferred at the end
tile Library Hall Co., 189 Pa. St. 479, 42 Atl. of the season, it was held that the temporary
142, company organized to construct a build- transferees did not become owners of the

ing for a library. stock in the sense which entitled them to

41. In re Cawley, 42 Ch. D. 209. It has the tickets; but that such transfers were il-

even been held competent for the directors legal and would be enjoined. Baker's Appeal,
of a corporation to transfer their shares 108 Pa. St. 510, 1 Atl. 78, 56 Am. Eep. 231.

to a so-called "trust" for the purpose of 43. Hukill v. Yoder, 189 Pa. St. 233, 42
enabling the latter to acquire a majority of Atl. 122, 43 Wkly. Notes Cas. (Pa.) 347.

the stock of the company and to wreck it. 44. Hirsoh i;. Norton, 115 Ind. 341, 17 N. E.
Trisconi v. Winship, 43 La. Ann. 45, 9 So. 612. One court has held that the failure

29, 26 Am. St. Rep. 175. to protect such a transfer by the proper entry
42. In re Argus Printing Co., 1 N. D. 434, in the books of the corporation is prima

48 N. W. 347, 26 Am. St. Rep. 639, 12 L. R. A. facie evidence of a secret trust to the use of

781. the transferrer, which, unexplained, becomes
Temporary transfers to secure incidental conclusive and renders the transfer void as

benefits.— Where the charter of a corpora- against creditors as a matter of law. Pin-
tion organized to erect and maintain a theater kerton v. Manchester, etc., R. Co., 42 N. H.
provided that every five shares of stock should 424. That the fraudulent vendee could not
entitle the holder to a free ticket of admis- deny his title to the shares which he had
sion, and that the directors should set apart received and sold because the indorsement
a certain portion of the house forvthe exclu- upon the certificate by the fraudulent vendor
sive use of such shareholders ; and certain was of the within " share " see Skowhegan
shareholders holding large amounts of the Bank v. Cutler, 52 Me. 509.
stock made transfers of small lots to other 45. Lien of corporation on its shares see
persons, with the understanding that the inpa, VII, D, 2.
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be regarded as impositions in restraint of trade.^' From this the conclusion easily

follows that a charter power to " regulate " the transfer of shares does not

include the power to prevent such transfers, or to prescribe to whom the owner
may sell and to whom not, or on what terms.^'

(n) By-Laws Restraining Free Transfer of Shares— (a) J^n General.

From the foregoing it follows that in the absence of express authority in the

charter or other governing statute or of the unanimous consent of the share-

holders, a by-law or notice restraining the free transfer of the shares of the mem-
bers of the corporation is inoperative and void.^ An unauthorized by-law
forbidding a shareholder to sell his shares without first offering them to the cor-

poration for a period of thirty days is not binding upon an assignee of the stock

as a personal contract, although his assignor knew of the by-law and took part in

its adoption.*' A new certificate of shares issued to their holders, after comply-
ing with such a by-law, which certificate does not contain any recital of any
restrictions upon its transfer, is not subject to the by-law.^ A transfer of shares

to the real owner, by one in whose name they had been issued to give him an
opportunity to acquire them, and who does not choose to do so, is not a " sale

"

of them within the meaning of such a by-law.^'

(b) By-Laws or Agreements Not to Transfer Are Not Operative as
Against Rights of Third Persons. An agreement among the members of a
corporation, although unanimous, would not be operative as against the rights of

third persons purchasing shares of tlie company without notice of it. Nor can a

by-law which provides that transfers of stock shall not be valid unless approved
by the board of directors be made available to defeat the rights of third persons.^^

(c) By-Laws Reserving Options to Company to Purchase. Such a by-law is

capable of being waived by the corporation and its members, and a waiver will

be presumed, or it will be presumed that an offer was tendered to the other

members as required by the by-law and declined, from the fact that the corpora-

tion permitted the transfer to be made, especially after the lapse of several years

without any objection.^

(d) By-LoMS Requiring Small Fee For Registration Not Inmalid. A
by-law requiring a small fee for the making of a transfer of shares on the books
of the corporation is not invalid, notwithstanding a statutory provision that the

corporation shall, on application by a transferrer of its shares, enter the name of

the transferee on its register of shareholders, in the same manner as if the appli-

cation had been made by the transferee.^

(e) By-Laws Restraining Transfers Not Applicable to Sales of Delinquent
Shares For Assessments. By-laws providing that the transfers of the stock for

an irrigation company shall be made only with the land of which it was issued do
not apply to a sale of delinquent stock for assessment, as the purchaser is not a

transferee of the former owner of the stock.^^

g. Transfer of Shares by' Minor. A sale by a minor of his shares not being

void, but voidable only, the company must register the transfer if it has not been
avoided by the minor at the date of the application for registration.^^

46. Moore v. Bank of Commerce, 52 Mo. 51. Victor G. Bloede Co. v. Bloede, 84 Md.
377; Chouteau Spring Co. v. Harris, 20 Mo. 129, 34 Atl. 1127, 57 Am. St. Rep. 373, 33

382. L. R. A. 107.

47. Chouteau Spring Co. v. Harris, 20 Mo. 53. Farmers', etc., Bank ti. Wasson, 48
382. Iowa 336, 30 Am. Rep. 398.

48. Moore v. Bank of Commerce, 52 Mo. 53. American Nat. Bank v. Oriental Mills,

377; Chouteau Spring Co. v. Harris, 20 Mo. 17 R. I. 551, 23 Atl. 795. ,

382 ; Kinnan v. Sullivan County Club, 26 54. Giesen v. London, etc., Mortg. Co., 102
N. Y. -App. Div. 213, 50 N. Y. Suppl. 95; Fed. 584, 42 C. C. A. 515, holding that such
In re Klaus, 67 Wis. 401, 2& N. W. 582. a by-law cannot be said to be unreasonable.

49. Ireland v. Globe Milling Co., 21 R. I. 55. Spurgeon v. Santa Ana Valley Irriga-

«, 41 Atl. 258, 79 Am. Rep. 769. tion Co., 120 Cal. 71, 52 Fae. 140, 39 L. R. A.
50. Matter of David Jones Co., 67 Hun 701.

(N. Y.) 360, 22 N. Y. Suppl. 318, 51 N. Y. 5S. Smith v. Nashville, etc., R. Co., 91
tt. 829. Tenn. 221, 18 S. W. 546.

[VII, D. I. g]
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h. Transfers of Shares After Dissolution. By the dissolution of a corporation
the transferable nature of the stock is destroyed, and a subsequent sale by a
holder of stock at the time of the dissolution transfers only the right to the
balance which may be found due him after paying all his debts due the corpora-
tion.^'

2. Lien of Corporation on Its Shares— a. Corporation Has No Implied Lien.

A corporation has at common law no lien upon its shares which it can assert

against its shareholder, restraining a free alienation of the shares ; but wherever
such a lien is claimed, authority to impose it must be sought for in legislation.^

In the case of a corporation as distinguished from a partnership, there is nothing^
in the mere relation of the shareholder to the company which should give rise to
such a lien.^' The denial of such a lien has also been put upon the ground that
a different rule would subvert the wholesome principle of the common law
against secret liens.^

b. Lien May Be Created by Charter, Statute, Articles of Association, Etc.

—

(i) In Genmbaz. The charter of the corporation, the governing statute, or the
articles of association or deed of settlement under the English system, if author-
ized by the statute, may, in fixing the terms of the contract between the company

57. James v. Woodruff, 10 Paige (N. Y.)
541. Compare In re Onward Bldg. See.,

[1891] 2 Q. B. 463, 60 L. J. Q. B. 752, 65
L. T. Rep. N. S. 516, 40 Wkly. Rep. 26, aris-

ing under the English Companies Act, where
the court refused to sanction a registration
after an order for a compulsory winding-up,
on the ground that the applicant represented
a company engaged in speculating in the
shares, which company had purchased them
at a discount.

58. Iowa.— Farmers', etc.. Bank 1). Was-
Bon, 48 Iowa 336, 30 Am. Rep. 398.

Kentucky.— Dana v. Brown, 1 J. J. Marsh.
304; Pitzhugh v. Shepherdsville Bank, 3

T. B. Mon. 126, 16 Am. Dec. 90.

Maryland.— Gemmell v. Davis, 75 Md. 546,
23 Atl. 1032, 32 Am. St. Rep. 412.

Massachusetts.— Massachusetts Iron Co. v.

Hooper, 7 Cush. 183 ; Sargent v. Franklin
Ins. Co., 8 Pick. 90, 19 Am. Dec. 306.

Nebraska.— Williams v. Lowe, 4 Nebr. 382.

North Carolina.— Heart v. State Bank, 17

N. C. 111.

Pennsylvania.— Bell's Appeal, 115 Pa. St.

88, 8 Atl. 177, 2 Am. St. Rep. 532; Merchants'
Bank v. Shouse, 102 Pa. St. 488 ; Steamship
Dock Co. V. Heron, 52 Pa. St. 280.

Washington.—Dearbon v. Washington Sav.
Bank, 18 Wash. 8, 50 Pae. 575.

England.— Murray v. Pinkett, 12 CI. & F.

764, 8 Bng. Reprint 1612; s. c. suh nom.
Pinkett v. Wright, 2 Hare 120, 6 Jur. 1102,

12 L. J. Ch. 119, 24 Eng. Ch. 120.

See 12 Cent. Dig. tit. " Corporations," § 605.

A similar rule prevails in Louisiana. New
Orleans Nat. Banking Assoc, v. Wiltz, 10 Fed.
330, 4 Woods 43.

Any attempt to reserve such a lien by an
indorsement upon a share certificate, to the
effect that the shares therein named are sub-
ject to a lien for indebtedness due the cor-

poration from the holder, is inoperative and
void. Van Liew v. Barrett, etc., Beverage
Co., 144 Mo. 509, 46 S. W. 202.
Where the charter of a corporation does

[VII. D, 1. h]

not give it a lien on stock of the holder for
indebtedness to the corporation, it has na
right, by by-law or otherwise, as against the
transferee of its shares for value and with-
out notice, to deduct the transferrer's indebt-
edness on an assignment of his shares. Drexel
V. Long Branch Gas Co., 3 N. J. L. J.

250.

59. Farmers', etc.. Bank v. Wasson, 48
Iowa 336', 30 Am. Rep. 398; Massachusetts-
Iron Co. V. Hooper, 7 Cush. (Mass.) 183.
Compare Lindley Comp. L. (5th ed.) 456.

60. Steamship Dock Co. v. Heron, 52 Pa..

St. 280.

Banker's lien for general indebtedness of
shareholder.— The lien of a banking corpo-
ration upon the shares of its members for sl

general indebtedness due by them as cus-
tomers of the bank rests upon a custom pecu-
liar to banking, confirmed in many states by
statute, and is therefore not considered in.

this article. See Banks and Banking; and
the following cases: Springfield Wagon Co.
V. Batesville Bank, 68 Ark. 234, 57 S. W.
257 (lien superior to that of execution cred-
itor) ; Oakland County Sav. Bank v. Carson
City State Bank, 113 Mich. 284, 71 N. W.
453, 67 Am. St. Rep. 463 (lien superior to
right of bona fide purchaser) ; Mohawk Nat.
Bank v. Schenectady Bank, 78 Hun (N. Y.)
90, 28 N. Y. Suppl. '1100, 60 N. Y. St. 510
[affirmed in 151 N. Y. 665, 46 N. E. 1149];
Stafford v. Produce Exch. Banking Co., 16

Ohio Cir. Ct. 50, 8 Ohio Cir. Dec. 483 (power
exercised by inserting a provision in share
certificate ) . National banks have no such
lien. Bullard v. National Eagle Bank, 18
Wall. (U. S.) 589, 21 L. ed. 923. See to the
same effect Goodbar v. Sulphur Spring City
Nat. Bank, 78 Tex. 461, 14 S. W. 851; South
Bend First Nat. Bank v. Lanier, 11 Wall.
(U. S.) 369, 20 L. ed. 72. Compare Rosen-
back V. Salt Springs Nat. Bank, 53 Barb.
(N. Y.) 495. Contra, Young v. Vough, 23
N. J. Eq. 325; Knight v. Old Nat. Bank, 14
Fed. Cas. No. 7,885, 3 Cliff. 429.
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and its shareholders, provide for such a lien." A provision in the charter which
goes no further than to say that the shares shall be transferable only on the books,

and prohibiting such transfers by a shareholder who is indebte4 to the corpora-

tion, except by consent of the president and directors, has been held to have that

«ffect.®* The same ruling was made in regard to a similar provision in a general

incorporation law, the terms of which were declared to be applicable to com-
panies thereafter incorporated by special act, when not otherwise expressly

provided.^
(ii) Yalidity of Statutes Creating Sues Liens Aim Their Operation

Upon Existing Transactions. A statute providing that a private corporation

shall have a lien on tlie shares of its shareholders for any debt or liability incurred

to it by a shareholder, and that if necessary for the payment of such debt the

•corporation may sell the shares after notice, is not unconstitutional when applied

to subscriptions made prior to its passage, as it merely enlarges the remedy for

legal rights already existing, so far as the sale of stock for unpaid subscriptions is

concerned.^ But where the rights of a third party have intervened, as by an
assignment of the certificates, a different question is presented. So where a bank-

ing association had not, before it obtained its charter, a lien on the stock of its

shareholders, it was held in an early case that the lien given by the charter could

not overreach a prior assignment of stock so as to preclude its transfer.*' There
is authority to the effect that the legislature may pass an act creating a lien upon
the stock of a corporation already pledged by a shareholder to a third person,

where the corporation has not been notified of the pledge ; ^ although, as the

pledgee in such a case would have an equitable interest which the law ought to

protect, and as the statute confiscates that interest, the validity of such a statute

may well be doubted on general principles.

(m) Validitt of Bt-Laws Creating Liens— (a) 7??, Oeneral. By-laws
-creating liens in favor of corporations, upon the shares of their members for debts

-due the corporation from such members, have (generally, although not always)

61. In re General Exeh. Bank, L. E. 6 Ch. the stock and apply the proceeds to pay the
S18, 40 L. J. Ch. 429, 24 L. T. Eep. N. S. same, it was held that these two provisions

787, 19 Wkly. Rep. 791; In re London, etc., taken together created a lien upon the stock
Banking Co., 34 Beav. 332 ; New London, etc., in favor of the bank for the holder's debts

Bank v. Broeklebank, 21 Ch. D. 302, 51 L. J. to it. Arnold v. Suffolk Bank, 27 Barb.
Ch. 711, 47 L. T. Rep. N. S. 3, 30 Wkly. Rep. (N. Y.) 424. Compare Rosenback v. Salt

737; In re Stockton Malleable Iron Co., 2 Springs Nat. Bank, 53 Barb. (N. Y.) 495;
Ch. D. 101, 45 L. J. Ch. 168; Ex p. Plant, In re Dunlop, 21 Ch. D. 583, 48 L. T. Eep.
4 Deac. &. C. 160; Hague v. Dandeson, 2 N. S. 89, 31 Wkly. Rep. 211 (where it w.^s

Exch. 740, 17 L. J. Exch. 269. held that a clause authorizing the directors

62. Kenton Ins. Co. v. Bowman, 84 Ky. to forfeit the shares upon the failure of the

430, 1 S. W. 717, 8 Ky. L. Rep. 467 ; Farmers' shareholder to pay any demand due the corn-

Bank V. Iglehart, 6 Gill (Md.) 50; Rogers pany did not create a lien on the shares,

V. Huntington Bank, 12 Serg. & E. (Fa.) since after forfeiture the debt still remained
"77; Cecil Nat. Bank v. Watsontown Bank, due).

105 U. S. 217. 26 L. ed. 1039; Brent v. 64. Tutwiler v. Tuskaloosa Coal, etc., Co.,

Washington Bank, 10 Pet. (U. S.) 596, 9 89 Ala. 391, 7 So. 398. But a by-law creat-

X. ed. 547 ; Alexandria Mechanics' Bank v. ing such a lien is void as to antecedent trans-

Seton, 1 Pet. (U. S.) 299, 7 L. ed. 152; fers. People v. Crockett, 9 Cal. 112.

Georgetown Union Bank v. Laird, 2 Wheat. 65. Neale v. Janney, 17 Fed. Cas. No.
(U. S.) 390, 4 L. ed. 269; Pierson v. Wash- 10,069, 2 Cranch C. C. 188.

ington Bank, 19 Fed. Cas. No. 11,155, 3 66. Hartford First Nat. Bank v. Hartfor*
Cranch C. C. 363. L., etc., Ins. Co., 45 Conn. 22. The lien

63. Mt. Holly Paper Co.'s Appeal, 99 Pa. created by a statute " for any debt or liabil-

St. 513. ity incurred to it (the corporation) by a
Articles construed.—^And where the articles stockholder, before notice of transfer, or of a

of association of a bank provided that no levy on such shares " is not confined to debts

shareholder should be permitted to transfer created after the enactment of the statute,

liis shares or receive a dividend thereon, who but includes debts contracted before the
should owe the bank any debt then due, un- enactment thereof. Birmingham Trust, etc.,

Jess by consent, etc., and authority was given Co. v. East Lake Land Co., 101 Ala. 304, 13
"whenever such a debt was past due to sell So. 72.

[VII. D, 2, b, (m), (a)]
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been held valid, although inconsistent with the general policy of the law, which
favors the free alienation of personal property."/

(b) Power to " Regulate " Trcmsfers Includes Power to Restrain. The
grant to a corporation of the power to " regulate " transfers of its shares has been
generally held sutHcient to authorize a by-law restraining such transfers until the
payment of any indebtedness due by the shareholder to the corporation.^

(c) Power Possessed hut Not Regularly Exercised. Where the corporation

has such power, it must be shown, in order to establish a valid lien, that it was
duly exercised. Thus if the power to enact by-laws is vested in the corporation

rather than in the board of directors, it must be exercised by the shareholders

;

and a mere adoption by the directors of such a rule will not create the lien.^'

e. Equitable Lien Arising From Language of Share Ceptlfleate. In still

another class of cases a lien is implied from the acceptance by the shareholder of
a certiiicate of his shares which in terms reserves such a lien to the company.
Thus where the defendant company's charter provided that they might establish

and put in execution such by-laws, ordinances, and regulations as should be
deemed expedient for the well-ordering of the concerns of the corporation, and it

was conceded that no by-law had been passed by the company giving it a lien on
the shares of its shareholders for their indebtedness to it, it was nevertheless held
that the acceptance by the shareholder, without objection, of a certiiicate which
declared the stock to be transferable only at the oiHce of the company on the
surrender of the certiiicate, " subject nevertheless to his indebtedness and liabili-

ties," was tantamount to an agreement on his part that his stock should be subject

to such a lien.™

d. Proteetion of Purchaser of Shares Where Certificate Contains No Lan-

guage Importing Lien. But, where the certificate contains no language importing
a lien in favor of the corporation, then the general rule is that it is a continuing

affirmation of the ownership of the special amount of stock by the person desig-

nated therein or his assignee, and that a purchaser has a right to rely tliereon and
claim the benefit of an estoppel in his favor as against the corppration.'*

8. Agreements Creating Equitable Lien. On the same principle it has been
held that a shareholder who takes stock with full notice and recognition of a lien

reserved to the corporation for any debt of the holder is bound by such an agree-

ment, and that his assignee is likewise bound if he had knowledge of the lien

when he purchased the stock, although the reservation of the lien itself is unau-

thorized.'^ An agreement between a bank and its shareholders, by which the

bank has an equitable lien upon the stock for any and all liabilities of the share-

holder to the bank, is not void as to the creditors of the shareholder as being

contrary to law or as against public policy.''

f. Statute Lien Does Not Enlarge Power of Company to Lend to Its Share-

holders. A provision of a corporate charter giving the corporation a lien upon
its shares belonging to its shareholders, by way of security from them to it, does

67. St. Louis Perpetual Ins. Co. v. Good- 69. Carroll v. MuUanphy Sav. Bank, 8

fellow, 9 Mo. 149. See to the same effect Mo. App. 249.

Spurlock V. Pacific R. Co., 61 Mo. 319; Me- 70. Vansands v. Middlesex County Bank,
chanies' Bank v. Merchants' Bank, 45 Mo. 26 Conn. 144. Accept-ance by a shareholder of

513, 100 Am. Dec. 388. Compare Tuttle v. such a certificate binds him by its terms on
Walton, 1 Ga. 43. the principle of contract or of estoppel. Jen-

68. Cunningham v. Alabama L. Ins., etc., nings v. State Bank, 79 Cal. 323, 21 Pac. 852,

Co., 4 Ala. 652 ; McCready f. Rumsey, 6 Duer 12 Am. St. Rep. 145, 5 L. R. A. 233.

(N. Y.) 574; Geyer v. Western Ins. Co., 3 71. Kisterbock's Appeal, 127 Pa. St. 601,

Pittsb. (Pa.) 41; Pendergast v. Stockton 18 Atl. 381, 24 Wkly. Notes Cas. (Pa.) 446,

Bank, 19 Fed. Cas. No. 10,918, 2 Sawy. 108. 14 Am. St. Eep. 868. See also supra, VI, M,
Contra, Attica Bank v. Manufacturers', etc., 3, a.

Bank, 20 N. Y. 501. Compare Plymouth 72. Morrison-Wentworth Bank v. Kerdolff,

Bank v. Norfolk Bank, 10 Pick. (Mass.) 454; 75 Mo. App. 297.

Nesmith v. Washington Bank, 6 Pick. (Mass.) 73. Farmers', etc.. Bank v. Haney, 87 Iowa
324. 101, 54 N. W. 61.
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not operate as a special legislative permission to the shareholders to borrow or to

the corporation to lend to thein its capital.'*

g. What Indebtedness Will Support Such Lien— (i) In Obneral. This ques-

tion depends largely upon the language of the charter, statute, by-law, or other

instrument creating the lien. Thus under articles of association in pursuance of

the English Companies Act,'^ providing that the directors should have discretion

to refuse registration of the transfer, where the shareholder was " indebted to the

company in respect of calls or otherwise," it was held that until a call had been
made the shareholder was not indebted for the unpaid portion of his shares, and
that no lien accrued.'^ A resolution for a call on stock which does not fix the

date when it is to be paid does not constitute a call which will create an indebt-

edness to prevent registration of a transfer of shares ; and a subsequent resolu-

tion completing the call by supplying the date will not relate back for that pur-

pose.'" Where the governing statute gave to the corporations at "all times" a
lien on members' stock for " all " the debts due from thera to the corporation,™

the court held that the lien attached, whether the debt accrued before or after a

member's acquisition of stock," and a lien, in the language of the charter, " for

all debts and liabilities," was held to include not only debts due for stock, but also

all debts due from the shareholder prior to notice of the assignment of his stock.^

And a by-law restraining transfers while the shareholder " is indebted to the com-'
pany" was held to apply to an indebtedness not yet due," and also where the
obligation of the shareholder was merely that of a surety on a debt due to the

company.^
(n) 'Debts of Equitable Owners of Shares. Such a lien has been held

to extend not merely to the debts and liabilities of the nominal shareholder, but
to embrace debts contracted by the equitable owners of the stock known by the

company to be such owners. Thus, on the dissolution of a firm owning stock in

a bank, the retiring partner sold out his interest to the others, who assumed the

debts of the partnership and continued the business under a new name. No
formal transfer was made on the books of the company, but the new firm, as the
successor of the old, became the equitable owners of the stock. It was held that

the bank's lien covered the liabilities of the new firm in its subsequent transac-

tions with the bank, and must prevail over the claim of an equitable assignee of

the retiring partner.^^

(hi) Debt of Nominal Owner of Shares Purchased and Held as
Trustee For Others. If the articles of association give the company a final

and paramount charge on the shares of any member, for all moneys owing to the

company, from him alone or jointly with any other persons, and provide that

when a share is held by more persons than one the company shall have a like lien

and charge thereon with respect to all moneys so owing to it, or any of the

holders thereof, alone or jointly with any other person, and the trustees under a
marriage settlement invest a part of their trust funds in shares of the com-
pany, which shares are transferred into their joint names, and one of the trustees

is partner in a firm which goes into liquidation owing a debt to the company,
this private debt of the trustee is constituted a lien or charge on the shares which
will prevail over the title of the cestuis que trustent. One reason for this con-

clusion is that the trustees in purchasing the shares get them subject to the

74. Webster v. Howe Mach. Co., 54 Conn. 558. See also Rogers v. Huntington Bank,
394, 8 Atl. 482. 12 Serg. & R. (Pa.) 77.

75. Companies Act (1862), § 35. 81. St. Louis Perpetual Ins. Co. v. Good-
76. In re Cawley, 42 Ch. D. 209. fellow, 9 Mo. 149. See also In re London,
77. In re Cawley, 42 Ch. D. 209. etc.. Banking Co., 34 Beav. 332.

78. Minn. Gen. Stat. c. 34, § 114. 82. St. Louis Perpetual Ins. Co. v. Good-
79. Schmidt v. Hennepin County Barrel fellow, 9 Mo. 149.

Co., 35 Minn. 511, 29 N. W. 200. 83. Planters', etc., Mut. Ins. Co. v. Selma,
80. Mobile Mut. Ins. Co. v. Cullom, 49 Ala. Sav. Bank, 63 Ala. 585.
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burden which the law of the corporation imposes upon them, and cannot get the
benefit without taking the burden.**

(iv) Invalid Demands— (a) In General. A demand that is invalid, with-
out warrant of law, will not of course support such a lien. Thus where a deceased
shareholder had left stock pledged to the company for his indebtedness, and his
executor, who was also president of the company, made unauthorized payments
from the funds of the company to the widow, it was held that the lien on the
stock would not extend to such additional indebtedness.''

(b) Dehts Contracted Through Abuse of Powers of Corporation. Where a
debt of a shareholder in respect of which the corporation asserts its lien is evi-

denced by a negotiable security, the corporation may have acquired the security
under such circumstances as will operate to postpone its lien to the rights of a
subsequent assignee of the shares of the debtor. Thus where an insurance com-
pany purchased a bill of exchange payable by one of its members, and the pur-
chase was in excess of its powers, and the object of its officers in making the
purchase was, by the assertion of a banker's lien, to subject the shares of such
member to the payment of the bill, it was held such an abuse of corporate rights
as would present the company from refusing its assent to an assignment of the
shares previously made to a third person, although such an assignment was
unknown to the officers of the company at the time of the purchase of the
bill.'*

(v) Time OF AscEBTAJNiNa Fact OF Indebtedness. The time of ascertain-

ing the fact of indebtedness is it seems the time when the transfer is sent to the
proper officer for registration, and not when it subsequently comes before a meeting
of the board of directors on the question of its registration.''

h. Effect of Sueh Lien— (i) In Oenebal. Where a valid lien exists, whether
by force of statute or otherwise, so that it is good as against third persons, a pur-
chaser, pledgee, or other transferee of the shares takes them subject to the lien,''

in such a sense that a sale of the shares by the corporation to enforce the lien

divests his title." And where the lien attaches for the security of debts not yet

due, the corporation may refuse to transfer until the debts are paid.*'

(ii) WsETHEB Liens Fob Calls Extend Only to Pabticulab Ssabes.
Sometimes, under the terms of the law creating it, a lien for unpaid calls extends

only to the particular shares as to which the shareholder is in default, and as to

other shares his right to transfer is unimpaired.^'

84. New London, etc.. Bank v. Brockle- cles of association it has a lien on all his

bank, 21 Ch. D. 302, 51 L. J. Ch. 711, 47 shares for his debt to it, and his right to
L. T. Rep. N. S. 3, 30 Wkly. Hep. 737. transfer them depends on the assent of the

85. Reading Trust Co. v. Reading Iron- directors, giving him additional time in con-

Works, 137 Pa. St. 282, 21 Atl. 169, 170, 27 sideration of his allowing certain shares to

Wkly. Notes Cas. (Pa.) 95. be sold on default without the delay pre-

86. White's Bank v. Toledo F. & M. Ins. scribed by the articles, does not affect the
Co., 12 Ohio St. 601. lien, or the right to withhold permission to

87. In re Cawley, 42 Ch. D. 209. transfer as to the remaining shares. Africa
88. Georgetown tfnion Bank v. Laird, 2 Bank v. Salisbury Gold Min. Co., [1892]

Wheat. (U. S.) 390, 4 L. ed. 269. A. C. 281, 61 L. J. P. C. 34, 66 L. T. fiep.

89. West Branch Bank v. Armstrong, 40 N. S. 237, 41 Wkly. Rep. 47. The lien given
Pa. St. 278. by a statute, which provides that no certifl-

90. Where an assignee demands a trans- cate of stock shall be transferred without the

fer, but refuses to pay the debts then due the consent of the board of directors while the
bank by the shareholder, and afterward holder is indebted to the company, is not re-

makes a second demand when other notes of stricted to indebtedness growing out of the
the shareholder had become due and payable, original subscription and subsequent assess-

he cannot obtain a transfer without paying menta and calls thereon. National Bank of

all the debts due at the time of the last de- Republic v. Rochester Tumbler Co., 172 Pa.
mand. Reese v. Bank of Commerce, 14 Md. St. 614, 33 Atl. 748.
271, 74 Am. Dec. 536. That a lien given by such statute Includes

91. Hubbersty v. Manchester, etc., R. Co., all kinds of indebtedness see Winans v.

L. R. 2 Q. B. 59. An agreement between a Sanderson Oil, etc., Co., 7 Lack. Leg. N.
ehareholder and a corporation by whose arti- (Pa.) 9.
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(hi) Lien Fom Uspaib Purchase-Money Follows Shabes. There is a

species of lien which follows the shares, on principles already stated,*' unless the

fihare certificates recite that they are paid np, or at least unless they fail to recite

- that they are assessable, and the transferee takes them in good faith believing

that they are paid up or non-assessable ; that is the lien for purchase-money due
to the corporation for the shares themselves.*' Under some schemes of incorpo-

ration this lien does not exist. Thus in California a corporation has no special

seller's lien, in the absence of a contract to that effect, on shares of its capital

fltock for unpaid instalments of purchase-moneyi^
(iv) Lien UponShares Subvives, AlthoughDebtBarred by Limitation.

Under a well-known principle the lien of a company upon the shares of a member
ior debts due from him to the company survives after the right of action of the
company for the debt lias become extinguished by the statute of limitations, so

that the company can refuse to transfer the shares on its books until its demand
is satisfied.'^

(v) Effect op Such Liens as Against Bona Fide Purchasers Without
I^OTICE. If a lien upon the shares of a member is given by the charter of the

•corporation,'^ or by a general statute operating upon the corporation,'' it is not
discharged by a transfer of the shares to a person who is ignorant of the lien.*^

But if a third person has a prior claim upon shares of stock, of which claim the

•corporation has notice at the time when the shareholder becomes indebted to it,

then such prior claim will be paramount to the statutory lien of the corporation

upon the shares, although they may not have been transferred to the prior

•claimant on the books of the corporation as required by the statute.''

i. Notice of Lien— (i) When Created by Special Charter. If the cor-

poration is operating under a special charter, and the lien is created by the

charter, the assignee of the shares is bound to take notice of it.^

(ii) When Created by General Law. Where by the general law a lien is

given to a corporation upon its stock for the indebtedness of the shareholder, it

is valid and enforceable against all the world ; whoever deals with it is charged
with notice of all limitations and burdens attached to it by such statute, whether
the party lives in or out of the state.^ The same rule obtains where under the

general law an assignment of corporate stock is not valid as to third persons unless

it is entered on the books ; and an assignee of a stock certificate of- a bank, from
one who is in debt to the bank, which certificate provides that the transfer shall

not be entered on the books until the holder has paid all he owes, is not a bona

fide purchaser ; and the equitable lien held by the bank on the stock for the

amount due it from the original holder is retained as against such assignee ; and it

92. See supra, VI, M, 3, a et seq. 96. German Nat. Bank v. Kentucky Trust
93. One who accepted and transferred his Co., 40 S. W. 458, 19 Ky. L. Eep. 361.

certificate of stock in a Virginia corporation 97. Dorr v. Life Ins. Clearing Co., 71 Minn,
prior to an assessment made by order of the 38, 73 N. W. 635, 70 Am. St. Rep. 309

;

<!ourt was not discharged from liability to be Wright Lumber Co. v. Hixon, 105 Wis. 153,

further assessed under the Virginia statute 80 N. W. 1110, 1135.

(Va. Code (1873), c. 57, § 26), providing that 98. Jennings v. State Bank, 79 Cal. 323,
" no stock shall be assigned on the books with- 21 Pac. 852, 12 Am. St. Rep. 145, 5 L. R. A.

out the consent of the company until all the 233 ; Newberry v. Detroit, etc.. Iron Mfg. Co.,

inoney . . . shall have been paid, and ... 17 Mich. 141; Hammond v. Hastings, 134
the assignee and assignor shall each be liable U. S. 401, 10 S. Ct. 727, 33 L. ed. 960; Bank
for any installments," etc. Morris v. Glenn, of Commerce v. Newport Bank, 63 Fed. 898,

87 Ala. 628, 7 So. 90. 11 C. C. A. 484.

94. Lankershim Ranch Land, etc., Co. V. 99. Prince Invest. Co. v. St. Paul, etc.,

Herberger, 82 Cal. 600, 23 Pac. 134. Land Co., 68 Minn. 121, 70 N. W. 1079.

95. Farmers' Bank v. Iglehart, 6 Gill 1. Georgetown Union Bank v. Laird, 2
(Md.) 50; Reading Trust Co. v. Reading Wheat. (U. S.) 390, 4 L. ed. 269, opinion by
Iron-Works, 137 Pa. St. 282, 21 Atl. 169, 170, Story, J.

27 Wkly. Notes Cas. (Pa.) 95; Geyer l?. West- 2. Hammond v. Hastings, 134 U. S. 401,
«m Ins. Co., 3 Pittsb. (Pa.) 41. 10 S. Ct. 727, 33 L. ed. 960.
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will extend to subsequent advances or loans made to the assignor, where the
assignee gives no notice of the assignment.'

(hi) Wben Created by By-Law on Contbact. But where the corpora-
tion itself asserts a right of lien upon the shares of stock held by one of its mem-
bers by virtue of a by-law merely, there is much judicial authority, based on the
soundest reasoning, to the effect that it cannot make good this lien against a hona
fide transferee of the shares who had no knowledge of it ; and this although the
certificates which represent the shares recite that they are transferable only on
the books of the company, or at the company's office by person or by attorney.*

And so, where a shareholder died insolvent and indebted to the corporation, and
subsequently the directors, by resolution, prohibited the transfer of stock by any
debtor of the company until the debt should be paid or secured, and the share-

holder's administratrix sold the stock to a person who was ignorant of the
indebtedness and of the resolution, it was held that the corporation bad no right

to refuse to transfer the stock to the purchaser.' But a lien created by by-law is

valid as against one purchasing stock at execution sale with knowledge of the
• by-law, if the indebtedness to the company is older than the judgment.' If the

share certificate has printed upon it a by-law imposing certain conditions upon
any transfer of the shares, then a pledgee of it is put upon inquiry as to such
conditions, and does not occupy the position of an innocent purchaser.'

j. Waiver of Lien— (i) In Oenmbal. Such a lien, however created, being
for the benefit of the corporation, may be waived by the corporation.* Such a
lien may be waived and discharged by a new arrangement entered into between
the corporation and the shareholder which is incompatible \vith its retention of

the lien, or which shows an intention on the part of the corporation to waive it.'

The corporation waives its lieu where, in the absence of fraud or collusion, it

permits, through its proper oflScers, a transfer of the shares to be made on its

books with the usual formalities.^"

(ii) Lien Waived by Giving FxmTSER Credit After Notice. Where the

company, after being charged with notice that a conflicting lien on the stock has

accrued, gives further credit to the shareholder, it will be held to have waived its

lien as to such subsequent credits. Thus a shareholder deposited his share certifi-

cates with a bank as security for the balance due on his current account, and the

bank gave the company notice of the deposit. The certificate stated that the

shares were held subject to the articles of association. It was held that the com-

pany could not, in respect of moneys which became due from the shareholder to

the company after notice of the deposit with the bank, claim priority over

advances by the bank made after such notice."

(hi) Circumstances Under Wmcs Lien Was Not Waived, "Where a cor-

poration permitted a shareholder to have his stock transferred on the books, which

was the only manner in which an assignment could be made, to a fictitious name,

3. Jennings v. State Bank, 79 Cal. 323, 21 rangement between a corporation, its share-

Pae. 852, 12 Am. St. Rep. 145, 5 L. R. A. holder, and a, bank, which was held tanta-

233. mount to a waiver of the statutory lien held

4. Holly Springs Bank v. Pinson, 58 Miss. by the corporation on the shares of its mem-
421, 38 Am. Rep. 330. ber, see St. Paul Nat. Bank v. Life Ins. Clear-

5. Steamship Dock Co. v. Heron, 52 Pa. St. ing Co., 71 Minn. 123, 73 N. W. 713.

280. 10. Hodges v. Planters' Bank, 7 Gill & J.

6. Tuttle V. Walton, 1 Ga. 43. Compare (Md.) 306; Hill r. Pine River Bank, 45 N. H.
Leggett V. Sing Sing Bank, 24 N. Y. 283. 300.

7. Sta'te Sav. Assoc, v. Nixon-Jones Print- 11. Bradford Banking Co. v. Briggs, 12

ing Co., 25 Mo. App. 642. App. Cas. 29, 56 L. J. Ch. 364, 56 L. T. Rep.
8. St. Paul Nat. Bank v. Life Ins. Clear- N. S. 62, 35 Wkly. Rep. 521.

ing Co., 71 Minn. 123, 73 N. W. 713; Cecil Other circumstances amounting to a waiver
Nat. Bank v. Watsontown Bank, 105 U. S. of the lien. Dobbins v. Walton, 37 Ga. 614,

217, 26 L. cd. 1039. 95 Am. Dec. 37; Africa Bank v. Salisbury
9. Africa Bank v. Salisbury Gold Min. Co., Gold Min. Co., [1892] A. C. 281, 61 L. J.

[1892] A. C. 281, 61 L. J. P. C. 34, 66 L. T. P. C. 281, 66 L. T. Rep. N. S. 237, 41 Wkly.
Rep. N. S. 237, 41 Wkly. Rep. 47. For an ar- Kep. 47.
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which was known to the oflScers of the corporation, and he afterward caused the

stock to be transferred to plaintiff, by a person represented by hiin to be the

holder, as security for a debt due plaintiff from him, no money being paid on
the transfer, it was held that the lien of the corporation upon the stock for a debt

due from the shareholder was not thereby divested.'^ The mere fact that the

officers of the corporation acting for it at the time the indebtedness was created

failed to insist upon tlie production of the certificate of the stock which had been
pledged for another debt, although not transferred on the books, will not operate

as a waiver of the company in favor of a prior creditor to whom the certificate

had been delivered as collateral for a previous debt.*' Mere ignorance on the

part of the purchaser of the fact of the existence of the lien does not destroy it,

for this constitutes no waiver on the part of the corporation.'* Nor, unless an
intention to do so clearly appears, does a corporation waive its lien on stock by
taking a mortgage on other property to secure the indebtedness.*' The fact that

a cashier of a bank testified that " if a party is in good standing, we don't ques-

tion his right to transfer ; we waive it by transferring. We do not pretend to

claim the right to refuse a transfer against a shareholder in good credit," and the

further fact that the shareholder was allowed a large overdraft, do not show that

the loan was made on his personal credit alone, so as to waive the lien on the

stock. *^ The mere assenting to an assignment, made by a shareholder for the

benefit of all his creditors, " with no other preference than is or may be authorized

by law," is not a waiver of the lien on the stock for debts due by the assignor to

the corporation ; " nor is the giving the shareholder additional time in considera-

tion of his allowing certain shares to be sold on default without the delay pre-

scribed by the articles a waiver of the lien or of the right to withhold permission

to transfer as to |;he remaining shares.-^

(iv) Corporation May Waive Formal Assent op Its Directors to
Transfer of Shares. Even where the charter required the consent of the

directors to the validity of a transfer, it was held that such consent need not be

obtained at a formal convocation of the board, but that if it appeared that the

assent of a majority of the directors had been given, and in the manner that trans-

fers of stock were frequently made, it would be sufficient.*' On grounds even

more clear, where the restraint upon the alienation without the consent of the

directors while the shareholder is indebted to the company is imposed by a

by-law, the necessity of obtaining such consent may be waived by the corpora-

tion ; and it has been held that it is waived by a course of conduct establishing a

usage of not bringing such cases before the board ; so that a transfer without

such consent, but in accordance with the usage of the company, would be good as

against the company.**

12. Stebbins v. Phenix F. Ins. Co., 3 Paige original subscriber to its shares for a fresh

(N. Y. ) 350. advance after an assignment of the shares,

13. Piatt V. Birmingham Axle Co., 41 of which the bank had notice. Nesmith v.

Conn. 255. Washington Bank, 6 Pick. (Mass.) 324.

14. Hammond v. Hastings, 134 U. S. 401, Settlement with depositor by mistake not

10 S. Ct. 727, 33 L. ed. 960. a waiver of the lien. Mechanics' Bank v.

15. Kenton Ins. Co. v. Bowman, 84 Ky. Earp, 4 Rawle (Pa.) 384. Compare Callanan

430, 1 S. W. 717, 8 Ky. L. Eep. 467 ; George- v. Edwards, 32 N. Y. 483.

town Union Bank v. Laird, 2 Wheat. (U. S.

)

Circumstances under which the failure of

390, 4 L. ed. 269. a corporation to require its secretary to with-

la Jennings v. State Bank, 79 Cal. 323, draw from illegal ventures as soon as it

330, 21 Pae. 852, 12 Am. St. Rep. 145, 5 learned that he was using its money therein

L. R. A. 233. did not defeat its statutory lien upon his

17. Dobbins v. Walton, 37 6a. 614, 95 Am. shares for the amount of his defalcations.

Dec 37 National Bank of Republic v. Rochester Tum-
18. Africa Bank v. Salisbury Gold Min. Co., bier Co., 172 Pa. St. 614, 33 Atl. 748.

[1892] A. C. 281, 61 L. J. P. C. 34, 66 L. T. 19. Ellison v. Schneider, 25 La. Ann.

Rep. N. S. 237, 41 Wkly. Rep. 47. 435.

Circumstances under which a banking cor- 20. Chambersburg Ins. Co. v. Smith, 11 Pa.

poration did not require a pledge from an St. 120.
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k. Personal Liability of Directors For Improperly Approving Transfers.

Where the directors have the power to disapprove of or to refuse the making of

transfers, if they exercise their power corruptly or with gross negligence, to the

injury of the corporation, they will be personally liable to it or to its representar

tive, on principles hereafter considered in dealing with the subject of directors

;

but not so where they act honestly, and are guilty of a mere mistake of judgment.*'

1. Construction of Various Statutes and Other Instruments Creating Such
Liens. The articles of a company gave the company a lien on all the shares held

by any shareholder indebted to the company, and gave the directors power to sell

such shares in certain events. They also empowered the board to lend money, or

to give credit with or without security, but no advances without security were to

be made or credit given to any director. It was held that the lien given by the

articles on the shares constituted a " security," and advances could be made both

to shareholders and directors on such security, if the board considered the shares

of adequate valne.^ A provision in the charter of a bank giving it a lien on the

shares of its shareholders for debts due from them does not give the bank a lien

for a debt against shares transferred to the bank by a third person as collateral

security for a debt due from him to the bank, even though the shareholder is

president of the bank at the time.^
'

m. When Corporation Not Guilty of Laches as Against Bona Fide Purchaser
in Not Enforcing Its Lien. Where a shareholder continued to be an officer of the

corporation up to within a few weeks of the time an alleged hona fide purchaser

made advances on his stock, and nothing occurred between the time of his with-

drawal from the corporation and the advancement whereby the purchaser was
prejudiced, the corporation was not gpilty of laches in not sooner enforcing its

paramount lien on the shareholder's shares for his debt to the corporation,

although the debt had existed for several years.^

S. Nature of Share Certificate— a. What a Share Certificate Is and Is Not—
(i) Not Propestt but Symbol of Property— (a) In Oeneral. A share

certificate is merely the paper representative of an incorporeal right, and stands

on a footing similar to that of other muniments of title.^ It is not in itself

property^ but is merely the symbol or paper evidence of property ; hence the

proprietary right may exist without a certificate.^

(b) Consequences Which Flow From This I)oci/rine. Numerous cases

accordingly hold that a person may acquire the rights '^ and incur the liabilities ^

of a shareholder, both to the corporation and to its creditors,'" although no certifi-

cate has in fact been issued. The same consequences may follow where a certificate

21. In re Faure Electric Accumulator Co., for such payment, do not create a lien in fa-

40 Ch. D. 141, 58 L. J. Ch. 48, 59 L. T. Kep. vor of the corporation on unpaid shares see

N. S. 918, 1 Meg. 99, 37 Wkly. Rep. 116. Ingles Land Co. v. Knoxville F. Ins. Co.,

23. In re Wales Nat. Bank, [1899] 2 Ch. (Tenn. Ch. App. 1899) 53 S. W. 1111.

629, 68 L. J. Ch. 634, 81 L. T. Eep, N. S. 24. Wright Lumber Co. v. Hixon, 105 Wis.

363, 48 Wkly. Rep. 99. 153, 80 N. W. 1110, 1135.

23. Boyd x>. Redd, 120 N. C. 335, 27 S. E. 25. Connor v. Hillier, 11 Rich. (S. 0.)

35, 58 Am. St. Rep. 792. Articles and stat- 193, 73 Am. Dec. 105.

ute under which the shareholder has a right 26. See supra, VI, H, 7, a.

to require the company, upon payment of the 27. Rio Grande Cattle Co. V. Burns, 82
sum due from him to it, to assign the debt Tex. 50, 17 S. W. 1043. A shareholder may
and its lien to his assignee. Everitt v. Au- accordingly assign his shares to his wife, so

tomatic Weighing Mach. Co., [1892] 3 Ch. as to vest her with full ownership, where she

506, 62 L. J. Ch. 241, 67 L. T. Rep. N. S. is recognized as such by the corporation, al-

349, 3 Reports 34. That the provisions of a though no certificate is delivered. Colton v.

charter of a corporation that the amount due Williams, 65 111. App. 466.
by subscribers for unpaid stock shall be a 28. Agricultural Bank v. Wilson, 24 Me.
fund for the payment of the corporate debts, 273 ; Agricultural Bank v. Burr, 24 Me. 256.
that the transfer of stock by a subscriber 29. Thayer v. Butler, 141 U. S. 234, II
shall not relieve him from payment, and that, S. Ct. 987, 35 L. ed. 711; Pacific Nat. Bank v.

on failure of subscriber to pay for stock when Eaton, 141 U. S. 227j 11 S. Ct. 984, 35 L. ed.
due, a right of action shall exist against him 702.

[vn, D, 2, k]
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had been issued, bnt has been purposely left unsigned.^ It follows that where a
transfer of corporate shares is otharwise valid, no irregularity in the issue of the

share certificate to the transferee will affect his interest or lessen his lawful rights

to the stock transferred,*' although it may impair the evidence by which he can

assert that right. A recital upon the face of such a certificate that it shall be
negotiable only upon a transfer upon the books of the company, with the assent

of the company tirst obtained, will not prevent the vesting of a complete equi-

table title in an assignee by an absolute and unconditional assignment of the

certificate.'^
,

(c") Is Symbol hy Delivery of Which Shares Ma/y he Assigned. A share
certifacate, like warehouse receipts and other documents representing personal

property, is a symbol by the delivery of which the shares in a corporation which
it describes may be assigned.^

(d) Share Certifiaates Not Securities. Share certificates are not securities in

any proper sense of, the word, although sometimes described as such in statutes.

" They are simply the muniments and evidence of the holder's title to a given
share in the property and franchises of the corporation in which he is a member."^

(e) Share Certificates Are Not Letters of Credit: Certificates of shares of

corporate stock are not letters of credit or in the nature of letters of credit.^

(f) Share Certificates Are Not Negotiable Instruments— (1) In General.
Certificates of shares of capital stock are not negotiable instruments either in

form or character,^lthough they are often said to be quasi-negotiable.

(2) PuECHASEK Takes Them Subject to Equities. The general consequence
of this doctrine is that whoever takes them takes them subject to the equities and

burdens which attend them, as in the case of the purchase of any other non-nego-

tiable paper, and that, although ignorant of such equities and burdens, his ignorance

does not relieve the paper thereof, or enable him to hold it discharged there-

from.^ They are non-negotiable in the sense that a complete transfer of title, good
not only between the parties but also against the corporation itself, can only be
made with the concurrence of the act of the corporation in pursuance of its char-

ter, governing statute, or operative by-laws.^

(g) Are Assignable When Properly Indorsed. But they are assignable as

between the vendor or purchaser, or pledger and pledgee, by mere delivery, when
properly indorsed ; for when indorsed in blank by the person named therein as

the owner of the shares, they pass by mere delivery of the certificate, without

further indorsement, and without transfer on the books of the corporation^

30. Thus where a deed of trust assigned proval in Atkins v. Gamble, 42 Cal. 86, lO'

stock standing on the corporation books in Am. Rep. 282]. See also Hawley v. Bruma-
the grantor's name, and authorized the trus- gim, 33 Cal. 394; Hardenbergh v. Bacon, 33

tee to transfer it to himself or others, and Cal. 356.

the grantor delivered the certificates, the fact 35. Mechanics' Bank v. New York, etc.,

that they were not signed did not affect the R. Co., 13 N. Y. 599.

operation of the deed, although the grantor 36. O'Herron v. Gray, 168 Mass. 573, 47

purposely omitted to sign them, with the N. B. 429, 60 Am. St. Rep. 411, 40 L. R. A.
secret intention of retaining control of the 498; Mechanics' Bank v. New York, etc., R.

shares. Curtis v. Crossley, 59 N. J. Eq. 358, Co., 13 N. Y. 599. See also infra, VII, E, l,

45 Atl. 905. Compare May v. Genesee County a et seq.

Sav. Bank, 120 Mich. 330, 79 N. W. 630. 37. Mechanics' Bank v. New York, etc.,

31. O'Rourke v. Schultz, 23 Mont. 285, 58 R. Co., 13 N. Y. 599; Hawes v. Gas Con-

Pac. 712. Burners' Ben. Co., 9 N. Y. Suppl. 490; Young
32. Hubbard v. Manhattan Trust Co., 87 v. South Tredegar Iron Co., 85 Tenn. 189, 2

Fed. 51, 30 C. C. A. 520. S. W. 202, 4 Am. St. Rep. 752; Hammond v.

33. Lawler v. Kell, 6 Ohio S. & C. PI. Dec. Hastings, 134 U. S. 401, 10 S. Ct. 727,

3.11, 4 Ohio N. P. 218, where it is said that 33 L. ed. 960. See notes on this subject

a share certificate so far partakes of the in 4 Am. St. Rep. 759; 28 Centr. L. J.

nature of a chose in action that an assign- 404.

ment in equity may be made of it. 38. Hall V. Rose Hill, etc., Road Co., 7&
34. Mechanics' Bank v. New York, etc., 111. 673. See also infra, VII, D, 5, a, (l)

K. Co., 13 N. Y. 599, 627 [quoted with ap- et seq.

[VII, D, 3, a, (I), (g)]
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although the certificate is not a negotiable security ; '' and this equitable title is

perfected into a full legal title by the transferee procuring the transfer to him to
be registered on the books of the corporation, as hereafter shown*

(h) Are Continuing Affirmation iy Corporation of Title and Interest of
Shareholder. It has often been said that a certificate of stock in a corporation,

stating that a designated person is owner of a certain number of shares, transfer-

able only on the books on the indorsement and surrender of the certificate, is a con-

tinuing affirmation of the ownership of the person named therein ; that the cor-

poration will not transfer the stock upon its books until a surrender of the certifi-

cate ; and that the owner has the power and right to transfer and sell the stock

until such power and right are lawfully terminated."

(i) LicAility of Corporation in Case of Fraudulent Issues of Share Certifi-

cates. From this it follows that a corporation may become liable to innocent
third persons who have been induced to become the purchasers of its share cer-

tificates, although unauthorized and fraudulently issued by its officer, either to

the extent of admitting him to the rights of a shareholder where the issue was
within its powers, or of indemnifying him with respect to his loss where the issue

was beyond its powers, and even where it was within its powers.^ Privity of

contract is not necessary to support such an action, because the injured party is

not seeking redress upon a contract, but merely for a tortious act in the commis-
sion of which the contract was but an incident.^

(j) Liability of Corporate Officers For Issuing False Share Certificates. It

has been held that officers of a corporation who sign and issue certificates of its

stock in the usual form, stating upon their face that the corporation is incorpo-

rated according to the laws of a particular state, and that the stock is non-assess-

able, thereby represent that the stock is not spurious or invalid because of their

known acts or omissions, and also that everything has been done which is neces-

sary to make the stock rightfully exempt from further assessment ; and that if

such representations are false the officers will be liable in damages to one who has

taken the certificates in good faith and for value, relying upon the representations."

(k) Are Subject to Limitations and Burdens Created by General and Pub-
lic Laws. Share certificates are of course subject to those limitations and bur-

dens created by general laws governing the corporation. If therefore a public

statute— as distinguished from a private statute— reserves to the corporation a

lien upon its shares for debts due by the shareholders to the corporation, whoever

purchases such shares takes them subject to this right of lien, although in point

of fact he may be ignorant of the existence of the statute.*' And while the lien

of the corporation is capable of being waived,*^ yet the omission of the corpora-

39. Graves v. Mono Lake Hydraulic Min. damages to the pledgee who took the certifi-

Co., 81 Cal. 303, 22 Pac. 665. cates without notice of the fraud, for the

40. See infra, VII, D, 4, d, (l), (a) amount loaned by him to the treasurer, with

et seq, interest. Tome v. Parkersburg Branch R.

41. Joslyn v. St. Paul Distilling Co., 44 Co., 39 Md. 36, 17 Am. Rep. 540. In this

Minn. 183, 46 N. W. 337; Kisterbock's Ap- case the question is considered at great length

peal, 127 Pa. St. 601, 18 Atl. 381, 24 Wkly. and many authorities cited. See also Titus

Notes Cas. (Pa.) 446, 14 Am. St. Rep. v. Great Western Turnpike Road, 5 Lans.

868. (N. Y.) 250 [affirmed in 61 N. Y. 237].

42. New York, etc., R. Co. v. Schuyler, The measure of damages in such a case is

34 N. Y. 30; Jarvis v. Manhattan Beach Co., said to be either the market value of the

53 Hun (N. Y.) 362, 6 N. Y. Suppl. 703, 25 stock, at the date of the loan, with interest,

N. Y. St. 1. or the amount of the loan with interest. But
43. New York, etc., R. Co. v. Schuyler, it cannot exceed the latter sum. Tome v.

34 N. Y. 30. Thus if the treasurer of a pri- Parkersburg Branch R. Co., 39 Md. 36, 17

vate corporation, whose duty it is to issue Am. Rep. 540.

certificates of the stock of the corporation, 44. Windram v. French, 151 Mass. 547, 24
fraudulently issues certificates, regular in N. E. 914, 8 L. R. A. 750.

form, but not representing any real stock, 45. Hammond v. Hastings, 134 U. S. 401,

and pledges them to secure money borrowed 10 S. Ct. 727, 33 L. ed. 960.

by himself, which money he uses for his own 46. Cecil Nat. Bank v. Watsontown Bank,
purposes, the corporation will be liable in 105 U. S. 217, 26 L. ed. 1039.

[VII, D, 3, a, (l), (g)]
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tion to state in the share certificate tliat the corporation retains a lien thereon by
force of the statute is not a waiver by the corporation of this right of lien/'

(1) Share Certificate Is Evidence of Vested Right— (1) In General. The
possession of a share certificate is an evidence of a right vested in the holder of

the certificate which the law will protect. If therefore the corporation assumes,

by a by-law or otherwise, to divide the shares of its stock, already sold and in the

hands of lawful owners, into two classes, and to give to one class a preference over
others in sharing in the earnings of the corporation, this act will be void, unless

made good by unanimous consent. And this is so, although the equality of rights

in the shares of the company was fixed by a by-law existing at the time when the

purchaser acquired his shares ; for such a by-law, equally with a charter provision

or that of a governing statute, enters fnto and forms a part of his contract.^

(2) IiXTTSTEATED IN Case OF Inteeest-Beaeing CERTIFICATES. Where power
•exists to issue interest-bearing certificates, a certificate issued in the ordinary form
of certificates of stock, but containing a promise on the part of the corporation to

pay interest thereon until the happening of a specified event, constitutes tlie per-

son to whom it is issued a shareholder. In such a case the corporation cannot,

by a vote of the shareholders, without the individual assent of the particular

holder, oblige him to receive their bond instead of money for the interest upon
such certificate.*'

b. Validity of Share Certificates. At the outset the share certificate carries

with it a general presumption that the precedent steps to its valid issue were
taken.^ It has also been held that an ultra vires share certificate may be sus-

tained to some extent on the theory of contract ; for example, that where the cer-

tificate purports to be a certificate for one share, drawing interest at six per cent,

although not operative as a certificate of stock, it may be sustained as a contract

to pay annual interest during the lifetime of the corporation;^' but this conclu-

sion seems doubtful. A share certificate is not necessarily invalid because it is

issued to one of the officers of the corporation by whom it is signed. When
therefore the treasurer of a stock company whose duty it was, in connection with
the president, to sign certificates of stock, issued certificates to himself, apparently

regular, but in fact fraudulent, the signature of the president having been negli-

gently affixed, and disposed of them for value to plaintiff, who took them in

good faith supposing them to be genuine, it was held that the company was liable

to plaintiff for the money advanced by him. The fact that the treasurer had
signed certificates issued to himself did not of itself render them irregular or

invalid.'^ It has been held that a share certificate, previously sold and transferred

47. Hammond v. Hastings, 134 U. S. 401, can be required of it; and that, in an action
10 S. Ct. 727, 33 L. ed. 960. to recover such an instalment, an averment of
48. Kent v. Quicksilver Min. Co., 78 N. Y. this readiness and willingness to issue the

159. certificates is necessary. The issue of the
49. McLaughlin v. Detroit, etc., R. Co., 8 shares and payment therefor were regarded

Mich. 100, holding that if a railway corpora- as intended to be contemporaneous acts,

tion have authority to issue such a certificate, James v. Cincinnati, etc., R. Co., 2 Disn.
they may ratify one which has been issued (Ohio) 261, opinion by Gholson, J. A con-
without authority, and that it is suflScient tract to deliver a certain number of shares
evidence of such ratification that the corpora- has been held, under particular circumstances,
tion, at a regular meeting of the sharehold- to be fulfilled, where the obligor places the
ers, passed a resolution for the payment, in obligee in a position to demand the certificate

their bonds, of interest on such certificate. from the corporation. Field v. Pierce, 102
It has been held in a subordinate court, but Mass. 253.
l)y a judge of distinction, that where sub- 50. Smock v. Henderson, Wils. (Ind.) 241.
scriptions to shares are made, to be paid in 51. Bryant v. Ohio Dental Surgery College,
instalments, and certificates are to be issued 1 Cine. Super. Ct. 307, where it was also held
for the several instalments, the corporation that no lien was created on the real estate
is not bound to issue the certificates before of the corporation by such a certificate,

getting in the instalments, but that a readi- 52. Titus v. Great Western Turnpike Road,
ness and willingness to issue them at the 5 Lans. (N. Y.) 250 [affirmed in 61 N. Y.
time when payment is to be made is all that 237].

[VII, D, 3, b]
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on the books of the corporation, may be signed by the treasurer, even in a case
where the corporation has been dissolved by a decree of court and perpetually
enjoined from transacting business and receivers thereof appointed, where there
has been a failure to procure the signature of the treasurer before dissolution .**

Certificates of shares are not necessarily invalid because issued at a place outside
the state in which the corporation was organized and has its principal place of
business.^

e. Right to Share Certificate. The right of a subscriber to the shares of a
corporation to a certificate evidencing his title depends of course upon his per-

formance of his contract of subscription, according to its terms or lawful implica-

tions ; so that a payment is a condition precedent to the issuing of the certificate

;

then until he pays he is not entitled to it.^^

'

d. Conditional Share Certificates. If the right to the share certificate depends
upon a valid condition precedent, to be performed by the sharetaker, then until

this condition is performed he cannot claim the certificate.^* Conditional stock

certificates which merely provide that upon payment for them the company will

issue unconditional stock, and which do not entitle the holder to dividends, are
said to involve the reservation of a lien on the part of the company for the amount
due thereon by the holders to whom the certificates are issued. The performance
of the condition by such holders, that is, the payment for the shares according to

the contract of subscription, is a condition precedent which must be fulfilled before

the corporation can be required to issue the unconditional certificates, or before it

can rightfully do so, where it has received what are called " stock notes " iu

liquidation of the amount due by the subscribers to the conditional certificates^

which notes it has transferred to bona fide takers for value.^'

e. Issuing Share Certificates— (i) Wmat Constitutes an issuiNG. It has

been held on a question concerning the right to a dividend that the execution of

a stock certificate and placing it in the post-ofiBce addressed to the person named
therein is an issue to him of the stock as of that date, entitling him to all the

rights of a shareholder.^

(ii) Effect of Issuing Ssames to Wrong Person and of Making
Improper Division of Shares Among Coadventurers. Where parties form

a mining corporation to contain a certain number of shares, and convey their

mining claims to trustees who are to hold the realty for corporation purposes, and
issue certificates of stock, and certificates are issued to the full extent of the

shares, all such certificates are valid, although some of them are issued to the

wrong persons, that is, although some get more than their proportion ; and the

court cannot grant relief to parties who have not received their just number of

certificates, by ordering the issue of new certificates to them. It seems that if in

such a case the court can get the proper parties before it, it can equalize the

holdings of the shareholders ; but it cannot do this where the shares have passed

into the hands of innocent purchasers for value. Those who have not received

their proportion will, however, it seems, be entitled to indemnity from the corpo-

ration, not in the form of new shares, for that wiii be beyond the power of the

corporation, but in the form of pecuniary compensation for their loss.^'

53. Sewell v. Chamberlain, 16 Gray (Mass.) etock. Johnson v. Albany, etc., R. Co., 40

681. How. Pr. (N. Y.) 193.

54. Courtright v. Deeds, 37 Iowa 503. When right to certificate not put an end to

55. A decision in New York is to the ef- by laches.— Kobogum v. Jackson Iron Co.,

feet that where a corporation, in a suit for 76 Mich. 498, 43 N. W. 602.

the balance of a subscription for shares of 56. See supra, VII^ D, 3, c.

the company, recovers only a portion of the 57. See for illustration Houston, etc., R.

sum claimed, because the other part is barred Co. v. Bremond, 66 Tex. 159, 18 S. W. 448.

by the statute of limitations, and enforces 58. Jones v. Terre Haute, etc., R. Co., IT

the judgment by execution, the subscriber or How. Pr. (N. Y.) 529.

his assignee, after having paid the amount 59. Smith ». North American Min. Co.,

recovered, is entitled to a certificate of the 1 Nev. 423.

[VII, D, 3. b]
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4. Formalities in Transfer of Shares — a. Modes of TFansferring Shares
Governed by Law of Domicile of Corporation. The validity of the transfer of
shares in a corporation is tested and governed by tlie law of the state nnder
whose laws the corporation is organized and exists, and this although the transfer

is made in another state,®

b. Transfer Must Be Made According to General Statute, the Charter.
By-Laws, or Usage of Corporation, or Terms of Share Certificate. If the charter

or governing statute prescriljes in detail the mode in which transfers shall be
made in order to be valid, that of course must be followed. If the charter is

silent, contains only general provisions, or remands the subject to the by-laws,

either in terras or by implication, and by-laws are passed prescribing the method,
which by-laws do not infringe the charter or tlie law of the land, then that

metliod must be followed. In the absence of by-laws, then, a mode of transfer

may be established by the company by usage and recited on the certificate, and a

transfer in that mode will be good.*'

e. Book in Which Transfer Is to Be Registered— (i) Constitvtional Pbo-
YTSIONS AND STATUTES Rmquising TsAmFER OFFICES TO Be Keft. Constitu-

tional provisions and statutes exist in some of the states requiring corporations to

keep offices for the registry and transfer of their shares and for making and
keeping records of other matters.®'

{a) Necessity of Keepino Sues Offices Within State. Statutes exist

which, expressly or impliedly require the transfer-books of corporations to be
kept within the state; and some of tlieni impose penalties for a violation of this

requirement.** A statute of Iowa which requires the books of corporations to show
all transfers of shares, and to be kept subject to inspection, means to be kept within

the state subject to inspection ; and hence a transfer in an Iowa corporation is not

valid when made on the books of the corporation kept in the state of Massachusetts.**

(ill) In What Kind of Book Transfer Is to Be Registered— Stock
Ledger, Stub of Subscription Book, Etc.— (a) In Oeneral. Although the

by-laws of a corporation require the entry of transfers of shares on a stock ledger^

yet if none is kept, and a transfer by the subscriber to the capital stock to another

is entered according to the custom of the company on the subscription list, an
assignment is indorsed on the shares themselves, and a new certificate is issued to

the purchaser by the company, the latter cannot deny the validity of the transfer.**

So a provision in a by-law and in corporate stock certificates that they shall be

transferable only on the company's transfer-books is waived where no regular

transfer-books are ever furnished and the transfers are registered on the certificate

book, which, with memoranda on its marginal stubs, answers the purpose of a

transfer-book and a stock ledger as well as of a certificate book.** And even
where the requirement of a general statute was that transfers, to be valid as to

tliird persons, must be " regularly entered on the books of the company," ^ it has

60. Masury v. Arkansas Nat. Bank, 87 poaa Co., 3 Kob. (N. Y.) 395; State v. Mclver,

Fed. 381. It has been held that a subscriber 2 S. C. 25.

to the stock of a foreign corporation is 62. See for example Cal. Const. (1879),
deemed to be,' as far as his relationship to art. 12, § 14; Tex. Const. (1876), art. 10, § 3.

such corporation is concerned, a resident of 63. Such for example is N. Y. Laws
the domicile of such corporation. McKean (1897), c. 384, relating to foreign corporations

V. New York Nat. Bldg., etc., Assoc, 10 having offices for the transaction of business

Pa. Dist. 197, 24 Pa. Co. Ct. 458, 7 Lack. within the state. Reeknagel v. Empire Self-

Leg. N. (Pa.) 28, 14 York Leg. Eec. (Pa.) Lighting Oil Lamp Co., 24 Misc. (N. Y.) 193.

161. 52 N. Y. Suppl. 635.

61. It has been held that, in the absence of 64. Perkins v. Lyons, 111 Iowa 192, 82
any by-law or other law of a corporation N. W. 486.

regulating the mode in which its stock shall 65. Stewart D. Walla Walla Printing, etc.,

be transferred, transfers must be made in the Co., 1 Wash. 521, 20 Pae. 605.

manner prescribed by the usages of the com- 66. American Nat. Bank v. Oriental Mills,
pany, or set forth in the certificates of its 17 R. I. 551, 23 Atl. 795.

stock. Mechanics' Banking Assoc, v. Mari- 67. Iowa Code, § 1628.

[38] [VII, D, 4, e, (ill), (a)]
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been held that a simple entry in a stock-book that certain stock has been assigned
as collateral security is sufficient to protect the assignee from the claims of the
assignor's judgment creditors.^ In short a transfer may be valid and eilectual as

between tlie parties, without any registration at the office of the company, and
will be binding upon all parties, if noted by the company according to their usual

method, no transfer-books being kept by them.*'

(b) When Lawful to Procure and Adopt New Stock -Book. It is lawful for

the directors of a corporation to adopt and procure a new seal and a new stock-

book in order to effect tiie transfer of sliares upon the books before the annual
meeting of shareholders, where the prior president of the corporation withholds

the old seal and stock-book of the corporation for the purpose of preventing such
transfer.'" They should make tlie new stock-book as far as possible a copy of the

old. In such a case the inspectors of a corporate election may properly refer to

the new stock-book to ascertain wiio are voters ; but if tlie old book be produced,
the record therein must govern in reference to transfers recorded before the new
book was opened."

(c) In Case of Shares in Names of Joint Executors. In the case of shares

in the names of joint executors the title is joint in such a sense that a transfer

must be executed by all of them.'^

(iv) Transfeb-Book or Stock Ledger as Evidence. On principle the

transfer-book or stock ledger of the corporation is evidence against those wiio are

in privity with it, ana agaitist such persons only.'' For instance the transfer-book

is admissible to show the date of a transfer when that is material.'* It has been
held tliat as between a corporation and a corporator the stock-book is primary,

and the certilicate secondary, evidence of their relation.'' The appropriate evi-

dence of the shareholder's right to vote at corporate elections by incorporated

companies includes the stock ledger as well as the certificate book and transfer-

book, but the ledger is evidence only as subordinate to, and as supported by, the

other books. In case of dispute the transfer-book must control the rest.™

d. Mode of Effecting Transfers— (i) Br Indorsement and Delivery of
Certificate Wits Power of Attorney in Blank— (a) In General. The
usual siiare certificate contains on its back a printed assignment or indorsement

and also a power of attorney in blank, like the following :
" For value received I

hereby assign the within named shares to , and appoint my attorney to

make tlie transfer on the books of the company." Tliis is signed by the person

to wliom the shares are issued. In this manner, by the usages of business, of

which the courts take judicial notice, the certificate may be passed from hand to

hand indefinitely, by the person to whom the certificate is issued simply signing this

68. Moore v. Marsha,lltown Opera-House issued, and a new certificate is always issued

Co., 81 Iowa 45, 46 N. W. 750. when a transfer is made. Plumb v. Enter-

69. Hacgele v. Western Stove Mfg. Co., prise Bank, 48 Kan. 484, 29 Pae. 699.

29 Mo. App. 486. 70. Socorro Mountain Min. Co. r. Pres-

Under the Iowa statute it has been held ton, 17 Misc. (N. Y.) 220, 40 N. Y. Suppl.

that a memorandum made with a pencil on 1040.

the stub of the stock-book of the corporation 71. In re Schoharie Valley Railroad Case,

showing the parties, the shares transferred, 12 Abb. Pr. N. S. (N. Y.) 394.

and the nature of the transfer is a sufficient 72. Barton v. London, etc., R. Co., 24

record of it. Perkins v. Lyons, 111 Iowa 192, Q. B. D. 77, 59 L. J. Q. B. 33, 62 L. T. Rep.

82 N. W. 486. N. S. 164, 38 Wkly. Rep. 197.

Under the statute of Kansas a sufficient 73. See supra, VI, P, 5, b, (n). Contra,

record of the transfer of shares is kept by Hoagland v. Bell, 36 Barb. (N. Y.) 57. Com-
a, corporation by making a memorandum of pare Pinkerton v. Manchester, etc., R. Co., 42
the transfer on the stub of the old certifi- N. H. 424.

cate, with a reference to the number of the 74. Kraft v. Coykendall, 7 N. Y. Suppl.
new certiLcate issued in its place, where the 140, 26 N. Y. St. 79.

stubs contain a memorandum of the date of 75. In re Bank of Commerce, 73 Pa. St.

issue, number of certificate, number of shares, 59.

and the name of the person to whom it is 76. Downing v. Potts, 23 N. J. L, 66.

[VII, D, 4, e, (in), (a)]
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indorsement and delivering the certificate with the blanks unfilled to his assignee.

When it reaches the hands of someone who desires to assume the legal rights of

a shareholder, so as to be entitled to vote at corporate elections and to receive

dividends, he fills up the blanks by inserting his own name as transferee, just as

the holder of a promissory note indorsed in blank is entitled by the law merchant
to insert any name he pleases above the indorsement as the payee. He also

inserts in the second blank the name of the attorney in fact whom he wishes to

make the transfer for him on the books of the corporation.'^ This person is

usually the secretary or some other officer of tlie company, although he may
insert the name of whomsoever he pleases.'' The attorney so appointed does
exactly what the original shareholder would have done had he gone to the com-
pany's office to make the transfer of the shares to his vendee. He makes an
entry o« the book kept by the company for that purpose, usually the stock ledger,

to the effect that the shares have been transferred to the new jjurchaser. Then
the certificate is surrendered, as hereafter indicated," and a new certificate is

issued to the transferee.

(b) Assignment Weed Not Re Under Seal. An assignment of shares in a

corporation need not be under seal.^*

(ii) Rt REGtisTEEmo Transfer on Rooks op Company— (a) Registration
Made hy WJiom—Ry What Officer. In strictness the making of the transfer

on the books of the company is properly made only by the attorney appointed by
the transferrer to make it ; but in practice it is made by the officer of the corpo-

ration having the custody of its books, usually its secretary .^^ Where the corpo-

ration had no secretary or clerk, bnt its president had charge of its stock-books,

it was held that a demand upon him to make the necessary transfer on the books
of shares to a purcliaser of them was sufficient.'^

(b) What Is Sufficient Registration of Such Transfer. The following

methods of registfation of transfers of shares on the books of the corporation have
been held sufficient: A registration of the- written assignment of tiie shares in
extenso on tlie books of the company by its clerk ;'' a memorandum entered upon
a stub of a stock certificate book, " Transf. to Winston Jones, assignee, for col-

lateral, Dec. 1, '84," this importing notice to a subsequent creditor or purchaser
and making the assignment good as against him ;'* for the secretary to whom the

power of attorney to make the transfer had been made to enter on a book that

the shares were transferred, with the words " see paper filed," which paper, being

77. Kortright v. Buffalo Commercial Bank, held to be a representation of the credit and
20 Wend. (N. Y.) 91 [affirmed in 22 Wend. validity of the transfer within the meaning
(N. Y.) 348, 34 Am. Dec. 317]. of section 6 of Lord Tenterden's Act, and
78. Dunn v. Buffalo Commercial Bank, 11 if not under seal, is invalid and ultra vires.

Barb. (N. Y.) 580. Bishop v. Balkis Consol. Co., 25 Q. B. D. 77.

Where the owner of shares assigned them 81. See supra, VII, D, 4, d, (i), (a).

to two persons, and gave a power of attoi- Where the charter provided that the shares
ney to sne of them to transfer them on the should be transferable in the manner pre-

books of the bank, the power was held to be scribed by the by-laws, and it was not shown
valid, whether the power authorized the that any by-laws governing the subject had
transfer to be made to both assignees, or to been adopted, but the share certificates pro-
the attorney alone; and the bank was held vided that the stock should be transferable
not to be liable for refusing to transfer the only on the books of the company, on the
shares to a subsequent attaching creditor who surrender of the certificate, it was held that
sold them on execution. Plymouth v. Norfolk the oflicers of the company, and not the aa-

Bank, 10 Pick. (Mass.) 454. signer of the shares, should transfer then!
79. See in/'ro, VII, D, 4, e, (ii), (a) et seq. on the books of the corporation. Green
Interpretation of a by-law requiring an at- Mount, etc.. Turnpike Co. v. Bulla, 45 Ind. 1.

testation " in presence of the cashier or two 82. Green Mount, etc., Turnpike Co. v.

other witnesses." Dane v. Young, 61 Me. 160. Bulla, 45 Ind. 1.

80. Atkinson v. Atkinson, 8 Allen (Mass.) 83. Northrop v. Curtis, 5 Conn. 246. Gom-
18. But in England if the corporation under- pare Bridgeport Bank v. New York, etc., R.
takes to give a certificate of the title of a Co., 30 Conn. 231; Eichmondville Mfg. Co. v.

shareholder, to enable him to effect a trans- Prall, 9 Conn. 487.
fer of his shares to a new purchaser, this is 84. Fisher v. Jones, 82 Ala. 117, 3 So, 13.

[VII, D, 4, d, (ii), (b)]
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the power of attorney, he wafered to the book, attesting the entry of transfer as

secretary, but not signing it as attorney of the shareliolder.^

e. Surrendering Old Certificate and Issuing New One— (i) Surrendebino
Old Certificate Not Stbictlt Necessamt— {a) In General. A transfer

of stock upon the books of the company to a bona fide liolder for vahie carries

the title to tiie stock, although the certificate previously issued is not surrendered
at the time of the transfer.^^X The rules of the company as to the mode of mak-
ing transfers of its stock, requiring a surrender of the certificate, while they may
be insisted upon by the company, cannot be allowed to have the effect of impair-

ing the rights of third persons who are ignorant of them."
(b) Corporation Must Require Surrender of Certificate at Its Peril. The

corporation must require the surrender of the old certificate at its own peril.®

The certificate being a continuing affirmation by the corporation that the person
therein named is entitled to the number of shares therein named of its capital

stock, it is evident that the corporation, oy allowing the transfer to be made on
its books while the certificate is outstanding, may put it in the power of any one
into whose hands it may fail to injure an innocent third person by transferring it

to him for vahie. Pucli a taker of the certificate could not be admitted to the
rights of a shareholder, but he would have an action for damages against the

company.^'
(c) Old Certificate Must Be Properly Indorsed. If the corporation takes

up the old certificate when it is not properly indorsed and cancels it and makes
the transfer on its books to the new transferee, it does so at the peril of having
to answer in damages to the real owner of the shares for their conversion in case

the transferee had no right to have the transfer made to him.**

(ii) Issue ofNew Certificate Unnecessary, but Usual— (a) In General.

The certificate being only a document constituting evidence of the title of the

shareholder,'' when the shares are formally transferred to him on the books of the

company, they are his, although a new certificate of them has not been issued to

him.'^ For a similar reason, if the transferrer retains the certificate in his own
possession, this will not prevent the legal title from jiassing to the transferee by
way of gift, although he may Iiave no knowledge of the transfer.''

(b) Confusion Which May Result From Failure to Issue New Certificate.

A consequence of this principle is that if a person transfers his shares to another,

85. Chambersburg Ins. Co. v. Smith, 11 24 Me. 273; Agricultural Bank v. Burr, 24

Pa. St. 120. Me. 256; Chouteau Spring Co. v. Harris, 20

What is a sufficient " entry in the books Mo. 382 ; Haegele v. Western Stove Mfg. Co.,

of the bank " within the meaning of Me. Rev. 29 Mo. App. 486. The record of transfers of

Stat. (1840), c. 76, § 12. Skowhegan Bank stock upon the books of a bank was held suf-

V. Cutler, 52 Me. 509. ficient, as between the assignee and the bank.

Entry en the stub of the old stock-book to work a change of ownership, without new
sufficient. Plumb v. Enterprise Bank, 48 Kan. certificates. Keyser v. Hitz, 133 U. S. 138,

484, 29 Pac. 699. 10 S. Ct. 290, 33 L. ed. 531. Compare New
86. New York, eta., R. Co. v. Schuyler, York, etc., R. Co. v. Schuyler, 34 N. Y. 30;

38 Barb. (N. Y.) 534 [affirmed in 34 N. Y. Thayer i: Butler, 141 U. S. 234, 11 S. Ct.

30]. See also Moores f. Citizens' Nat. Bank, 987, 35 L. ed. 711; Pacific Nat. Bank v.

Ill U. S. 156, 4 S. Ct. 345, 28 L. ed. 385. i^aton, 141 U. S. 227, 11 S. Ct. 984, 35 L. ed.

Compare Bond v. Mt. Hope Iron Co., 99 Mass. 702.

505, 99 Am. Dec. 49. 93. Thus T transferred two thousand
87. New York, etc., R. Co. v. Schuyler, 38 shares of stock to F, a niece of his wife, on

Barb. (N. Y.) 534 [affirmed in 34 N. Y. 30]. the books of the corporation, but retained the

88. Supply Ditch Co. v. Elliott, 10 Colo. certificates in his possession; and after his

327, 15 Pac. 691, 3 Am. St. Rep. 586. death they were found in an envelope with

89. See supra, VI, K, 5, c, (ii), (A). his own name and that of F indorsed thereon.

90. Tafi't V. Presidio, etc., R. Co., 84 Cal. F had no knowledge of the transfer; she lived

131, 24 Pac. 436, 18 Am. St. Rep. 166, 11 in the family of T, and was in all respects

L. R. A. 125. treated and regarded as his daughter. It

91. See supra, VII, D, 3, a, (l), (a). was held that the transfer on the books of

93. Davenport First Nat. Bank v. Gifford, the corporation vested in F the legal title.

47 Iowa 575; Agricultural Bank v. Wilson, Roberts' Appeal, 85 Pa. St. 84.

[VII, D, 4, d, (n). (b)]
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and the transfer is dnly registered on the books of the company, but no new cer-

tificate is issued to the transferee, and the transferrer thereafter undertakes to

transfer the same shares to a third person, and the company does issue a new cer-

tificate to the latter, lie therehy gets no title to the shares, the certificate not being
the shares themselves, but a mere evidentiary paper.^*

(o) Transferee May Rome Aid of Equity to Compel Delivery to Ilim of
New Certificates. But while the new certitieate is not necessary to the title of,

the transferee, it is an important muniment of his title, without wliich his shares

would become practically non-vendible. He may therefore have the aid of equity
to compel the corporation to issue it to him.^'

f. Transfer Under General Assignment For Creditors. A general assignment
made by a shareholder for the benelit of his creditors does not operate to pass the
legal title to his shares until the transfer has been completed on the books of the

corporation, in the mode pointed out by its charter, statute, by-law, or other gov-
erning instrument. But if the assignment is valid under the laws of the state in

which the assignor resides, an equitable title will pass ; and if the laws of the

state in which the corporation exists do not prohibit the assignment of equitable

interests in corporate shares, such an assignment will bind all persons who have
notice of it.'^

5. Necessity of Registering Transfers and Effect of Unregistered Transfers "

—

a. Corporation Looks Only to Its Books— (i) In General. The general rule is

that as between the corporation on the one hand, and its shareholders and third

persons on the other, for the purpose of determining who its shareholders are,

the corporation looks only to i';s books. This rule, we have seen, obtains for the

purpose of determining who are entitled to vote at corporate elections ; ^ who are

entitled to receive dividends ;'' who have si,icli a standing as shareholders as will

entitle them to petition for a dissolution of the corporation for failing to pay an
annual divividend ; ' and who has such a standing as a shareholder as will enable

him to prosecute a suit in equity to restrain the corporation from increasing its

indebtedness.*

(ii) Unregistered Transfers Not Binding on Corporation. Subject to

qualifications elsewhere considered, a transfer of shares not registered on the

books of the corporation, in accordance with its governing statute or its by-laws,

is not binding upon it, either witii or without notice aliunde of the transfer.*

(hi) Corporation Mat Recognize Holders of Unregistered Certifi-

cates. " A corporation is ordinarily justified in treating the assignee and holder

94. Houston, etc., R. Co. v. Van Alstyne, When shares of state bank of Indiana be-

56 Tex.. 439. came trarsferable.— Coleman v. Spencer, 5
95. Cecil Nat. Bank v. Watsontown Bank, Blackf. (Ind.) 197.

105 U. S. 217, 26 L. ed. 1039. See also infra, Decisions under special transactions.—
VII, D, 7, a. Shipman v. ^Etna Ins. Co., 29 Conn. 245;

96. Black v. Zacharie, 3 How. (U. S.) Denny v. Lyo-J, 38 Pa. St. 98, 80 Am. Deo.

483, 11 L. ed. 690. 463.

A general assignment by a corporation for 98. See supra, IV, F, 3, a, et seq.

the benefit of its creditors is not rendered 99. Brisbane v. Delaware, etc., R. Co., 25
void by the tact that the notice of the share- Hun (N. Y.) 438. To the same effect see

holders' meeting at which it was authorized Smith v. American Coal Co., 7 Lans. (N. Y.)

to be made was given to the transferees, and 317. See also supra, VII, B, 4, a et seq.

not to the transferrers, of certain shares, the 1. Armstrong v. Herancourt Brewing Co.,

transfers of which were insufficient to pass 11 Ohio Dec. (Reprint) 297, 26 Cine. L. Bui.

the legal title, because not formally made in 39.

the transfer-books. American Nat. Bank v. 2. Becher v. Wells Flouring-Mill Co., 1

Oriental Mills, 17 R. I. £51, 23 Atl. 795. Fed. 276, 1 McCrary 62.

97. Sale of shares and subsequent sale of 3. Stockwell v. St. Louis Mercantile Co.,

Interest due thereon from the corporation 9 Mo. App. 133 [citing Wagner Stat. Mo. 289,

passes no title to the interest which has § 1; White v. Salisbury, 33 Mo. 150; A.

passed with the sale of the shares. Manning Wight Co. v. Steinkemeyer, 6 Mo. App. 575 ;

V. Quicksilver Min. Co., 24 Hun (N. Y.) 360. Fine v. Hornsby, 2 Mo. App. 61].

[VII. D, 5, a, (m)]
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of certificates of stock as the legal and equitable owner thereof." * It may for

example give him notice of a general meeting convened to authorize an assign-

ment for the benefit of creditors, and tliis will not vitiate the proceedings had at

the meeting.'

(iv) When ZFnbegistersd Transferee Not Botjni) by Sussequent Con-
tract Between Corporation and Other Shareholders. It has been lield

that assignees of sliares of corporate stock having possession of the certificates,

although holding under unregistered transfers, are not bound by a subsequent

contract between the corporation and the other shareholders, including the

assignor in whose name the shares remain registered, to surrender a portion of

such stock without a consideration, in order that new stock mq,y be issued to pay
corporate debts, on which ten per cent per annum is to be paid, or as much
thereof as can be paid from the net profits.'

b. Unregistered Transfers Good as Between Parties to Them— (i) In Gen-
eral. Anotlier very general statement of doctrine is that unregistered transfers

of corporate sliares, that is, transfers which have not been made on the books of

the corporation or which have not been otherwise made in conformity with its rules

or by-laws, are good, as between tlie parties to them, tliat is, that they pass to the

assignee all the interest of the assignor, or at least all the interest that the parties

intended should pass ; although they may not be good as against the corporation

itself, or more generally speaking, against third parties.'

(ii) Unregistered Transfer op Share Certificate Sufficient to
Execute Gift. A shareholder may clotiie another with a complete equitable

title to his shares by a delivery to him of the share certificate, without a compli-

ance with the forms required by the corporation for a transfer of the shares,* and

4. Supply Ditch Co. v. Elliott, 10 Colo. 327,

334, 15 Pac. 691, 3 Am. St. Rep. 586 [.citing

South Bend First Nat. Bank v. Lanier, 11

Wall. (U. S.) 369, 20 L. ed. 172].

5. American Nat. Bank v. Oriental Mills,

17 R. I. 551, 23 Atl. 795.

6. Campbell v. American Zylonite Co.,

122 N. y. 455, 25 N. E. 853, 34 N. Y. St. 38,

11 L. R. A. 596 [reversing 55 N. Y. Super.

Ct. 562, 3 N. Y. Suppl. 822].

7. Alabama.— Duke v. Cahawba Nav. Co.,

10 Ala. 82, 44 Am. Dec. 472.

California.— Weston v. Bear River, etc.,

Min. Co., 5 Cal. 186, 63 Am. Dec. 117.

Georgia.— Bates-Farley Sav. Bank v. Dis-

mukes, 107 Ga. 212, 33 S. E. 175.

Indiana.— Bruce v. Smith, 44 Ind. 1.

Maryland.— Hall v. U. S. Insurance Co.,

5 Gill 484.

Massachusetts.— Sargent v. Essex Mar. R.
Corp., 9 Pick. 202; Sargent v. Franklin Ins.

Co., 8 Pick. 90, 19 Am. Dec. 306; Nesmith
V. Washington Bank, 6 Pick. 324; Quiner v.

Marblehead Social Ins. Co., 10 Mass. 476.

Minnesota.— Baldwin v. Canfield, 26 Minn.
43, 1 N. W. 261.

Missouri.— Chouteau Spring Co. v. Harris,
20 Mo. 382; St. Louis Perpetual Ins. Co. v.

Goodfellow, 9 Mo. 149; Haegele v. Western
Stove Mfg. Co., 29 Mo. App. 486.

iieio Jersey.— Mt. Holly, etc.. Turnpike Co.
V. Ferree, 17 N. J. Eq. 117; Broadway Bank
V. McEIrath, 13 N. J. Eq. 24 ; Rogers v. New
Jersey Ins. Co., 8 N. J. Eq. 167.

New York.— Burrall v. Bushwick R. Co.,

75 N. Y. 211; Johnson o. Underbill, 52 N. Y.

[VII, D, 5, a, (ill)]

203; Leitch v. Wells, 48 N. Y. 585; Mechan-
ics' Bank v. New York, etc., R. Co., 13 N. Y.
599 ; Leavitt f . Fisher, 1 Duer 1 ; De Comeau
V. Guild Farm Oil Co., 3 Daly 218; Buffalo
Commercial BanK v. Kortright, 22 Wend.
348, 34 Am. Dec. 317; Gilbert v. Manchester
Iron Mfg. Co., 11 Wend. 627; Utiea Bank r.

Smalley, 2 Cow. 770, 14 Am. Dec. 526.
Pennsylvania.— Pittsburgh, etc., R. Co. f>.

Clarke, 29 Pa. St. 146; Chambersburg Ins.

Co. V. Smith, 11 Pa. St. 120.

Rhode Island.— Hoppin v. BufFum, 9 R. I.

513, 11 Am. Eep. 291.

United States.—Beardsley v. Beardsley, 138
U. S. 262, 11 S. Ct. 318^ 34 L. ed. 928;
Johnston v. Laflin, 103 U. S. 800, 26 L. ed.

532; Black v. Zacharie, 3 How. 483, 11 L. ed.

690; Georgetown Union Bank v. Laird, 2
Wheat. 390, 4 L. ed. 269; U. S. v. Cutta, 25
Fed. Cas. No. 14,912, 1 Sumn. 133.

Compare State v. Harris, 3 Ark. 570, 36
Am. Dee. 460.

See 12 Cent. Dig. tit. " Corporations,"
§ 480.

Sufficient tender on rescission of sale.

—

Where certificates of stock are transferred by
indorsement in blank, and not on the books
of the company, an offer to redeliver the cer-

tificates is a sufficient tender thereof by the

transferee, on a rescission of the sale. Hill

V. Wilson, 88 Cal. 92, 25 Pac. 1105.

8. Com. V. Crompton, 137 Pa. St. 138, 20
Atl. 417 [citing Tide Water Pipe Co. v.

Kitchenman, 108 Pa. St. 630; Finney's Ap-
peal, 59 Pa. St. 398; German Union Bldg.,
etc., Assoc. V. Sendmeyer, 50 Pa. St. 67;
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this although the securities recite that the shares are " transferable only by his or

her attorney on tlie surrender of tliis certiticate."

'

(ill) Tmeobt That Unbegistbred Transfer Passes Bote Legal and
Equitable Title. Some of the decisions assert that as between the parties to

the transaction the delivery of a share certificate with an assignment and blank

power of attorney indorsed, passes, as between the owner and the assignee, the

entire legal and equitable title in the stock, subject only to such liens or claims

as the corporation may have upon it.^"

(iv) Theory That Only AN Equitable Title Passes— (a) Statement of
Theory. Other decisions are to the effect that a transfer of shares not perfected

on the company's books passes only an equitable title." In line with this theory

an unrecorded assignment of shares is sometimes called an equitable assignment.'^

And it is often said, with reference to cases where the governing statute provides

that the stock of the corporation shall be assignable only on the books of the com-
pany, that an assignment not entered on the books of the company in conformity
with the statute will not pass the legal title, although it may pass an equitable title.'*

(b) Meaning of This Expression. The divergencies indicated by the two
preceding paragraphs seem to be mere divergencies of expression, and not of real

meaning. The meaning of the expression tliat an unregistered transfer of shares

passes only the legal title is tliat tiie legal owner of shares in a corporation is the

owner in whose name the shares stand on the books of the corporation ; whereas
the equitable owner is the one who, being the beneficiary, that is tlie real owner,
is not registered as such on the corporate books, and who must, if the corporation

refuses so to register him, go into a court of equity to compel them to do so."

The real meaning is that his title is complete as against everybody but the corpo-

ration itself, and those who have a superior right to have the corporation make
the transfer to them.''

e. Necessity of Assignment and Delivery of Share Certificate— (i) Pegis-
TEBBD Transfer Passes Title Without Beliveby of Gebtifioate. The
general rale being that in order to pass the full legal title the assignment must be

Com. V. Watmough, 6 Whart. (Pa.) 117; Wilson, 58 Cal. 600 ; Naglee f. Pacific Wharf
U. S. r. Vaughan, 3 Binn. (Pa.) 394, 5 Am. Co., 20 Cal. 529.

Dec. 375]. Connecticut.— Shipman v. Mtna. Ins. Co.,

9. Walsh V. Sexton, 55 Barb. (N. Y.) 29 Conn. 245; Northrop v. Newton, etc.,

251. Turnpike Co., 3 Conn. 544; Marlborough Mfg.
10. Boatmen's Ins., etc., Co. v. Able, 48 Co. -v. Smith, 2 Conn. 579.

Mo. 136; St. Louis Stoneware Co. v. Part- Illinois.— Otis v. Gardner, 105 111. 436.

ridge, 8 Mo. App. 580; Carroll v. Mullanphy Massachusetts.—Blanchard f. Dedham Gas-
Sav. Bank, 8 Mo. App. 249; Leitch v. Wells, light Co., 12 Gray 213; Fisher i;. Essex Bank,
48 N. Y. 585 ; McNeil v. New York City Tenth 5 Gray 373.

Nat. Bank, 46 N. Y. 325, 7 Am. Eep. 341

;

New Jersey.—Broadway Bank v. McElrath,
New York, etc., K. Co. v. Schuyler, 34 N. Y. 13 N. J. Eq. 24.

30; De (Jomeau v. Guild Farm Oil Co., 3 Pennsylvania.— Pittsburgh, etc., R. Co. v.

Daly (N. Y.) 218; Hill v. Newichawanick Co., Clarke, 29 Pa. St. 146.

48 How. Pr. (N. Y. ) 427; Buffalo Commer- Rhode Island.— Lippitt v. American Wood
cial Bank v. Kortright, 22 Wend. (N. Y.) Paper Co., 15 E. I. 141, 23 Atl. Ill, 2 Am.
348, 34 Am. Dec. 317; Gilbert V. Manchester St. Eep. 886.

Iron Mfg. Co., 11 Wend. (N. Y.) 627; Utica Tennessee.— State Ins. Co. v. Sax, 2 Tenn.
Bank i\ Smalley, 2 Cow. (N. Y.) 770, 14 Am. Ch. 507.

Dec. 526. Wisconsin.— Murphy's Application, 51 Wis.
11. Bruce v. Smith, 44 Ind. 1; In re Bank 519, 8 N. W. 419.

of Commerce, 73 Pa. St. 59; Lippitt v. Ameri- United States.— Black v. Zacharie, 3 How.
can Wood Paper Co., 15 E. I. 141, 23 Atl. 483, 11 L. ed. 690; Georgetown Union Bank
111, 2 Am. St. Eep. 886. v. Laird, 2 Wheat. 390, 4 L. ed. 269; Brown

13. Eraser v. Charleston, 11 S. C. 486. v. Adams, 4 Fed. Cas. No. 1,986, 5 Biss. 181;
13. The following o&ses all sustain the Williams v. Mechanics' Bank, 29 Fed. Cas.

statement in the text that an assignment by No. 17,727, 5 Blatchf. 59.

delivery will not pass the legal title, although 14. See infra, VII, D, 7, a et seq.

It may pass an equitable title; but they vary 15. See in illustration Parrott v. Byers, 40
as to the rights of an attaching creditor. Cal. 614; Eoss v. Southwestern E. Co., 53

California.— Farmers' Nat. Gold Bank c. Ga. 514.

[VII, D. 5. e, (I)]
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made on tlie books of the company, it is therefore held that a contract to sell and
deliver shares of stock is satisfied by transferring the shares to the vendee upon
the books of the company without delivering tlie certificate of stock to him, the
certificate being merely additional evidence of title.'*

(ii) Nature of Equitable TiTLEWmas Passes byDelivery of Oertifi-
OATE. On the other hand it is a recognized rule in the sale of such shares that
an assignment of the stock certificate will not of itself pass the title to the shares,
although, like an agreement in writing to sell land, it gives an equity, so that the
assignee of the certificate can compel a transfer upon the books, except as against
a bona fide purchaser who has acquired a title by such transfer." It follows that
the purchaser of such shares may insist that the certificate shall be delivered up
to him ; and where the corporation itself is the purchaser, it may insist that the
certificate shall be delivered up for cancellation. Yet where this is not insisted

upon at the time of the transaction the purchaser is not at liberty to refuse pay-
ment on the ground that ho has not received a transfer of title. The outstand-
ing certificate might be evidence of an equity in the hands of a honafide holder,
and might give the purchaser trouble ; but he should protect himself by requir-
ing its surrender to him at the time of tlie sale.''

d. Unregistered Transfers Estop Transferrer— (i) In General. A party
who sells corporate shares, receives a consideration therefor, and delivers the share
certificate to the purchaser, with the usual assignment and power of attorney
indorsed thereon in blank, and duly signed, becomes estopped as against parties

who have acquired rights under the transfer, from asserting title to the shares.''

(ii) This Estoppel Extends to Privies of Transferrer. This estoppel
extends of course to the privies of the transferrer, for example to his assignee in

bankruptcy.^"

e. Unregistered Transfers Not Valid as Against Third Parties Without Notice— (i) In General. Another view which receives much support in reason and
authority is that, where the governing statute requires the transfer to be made on
the books of the company, a transfer of shares of corporate stock not registered

on the books of the corporation is not valid as against third persons who have
not actual notice of the transfer. These decisions proceed on the larger view
that the object of such a statute is not merely the protection of the corporation

itself, but the protection of the public ; that it is in the nature of a recording act,

and that the books of the corporation furnish a registry to which any perron
intending to deal in respect of the shares may look for information as to their

real ownership.^'

16. White V. Salisbury, 33 Mo. 150. See McNeil v. New York City Tenth Nat. Bank,
also Agricultural Bank r. Burr, 24 Me. 256; 46 N. Y. 325, 7 Am. Eep. 341; Daniel Neg.
Ellis V. Essex Merrimack Bridge, 2 Pick. Instr. (3d ed.) § 1708jr. That it rests on the

(Mass.) 243; Chester Glass Co. v. Dewey, 16 doctrine that when one of two innocent par-

Mass. 94, 8 Am. Dec. 128. ties must suffer, etc., see East Birmingham
17. Boatmen's Ins., etc., Co. v. Able, 48 Land Co. v. Dennis, 85 Ala.' 565, 5 So. 317,

Mo. 136. See also Sargent v. Essex Mar. E. 7 Am. St. Eep. 73, 2 L. E. A. 836 [citing Al-

Corp. Co., 9 Pick. (Mass.) 202; Sargent v. len v. Maury, 66 Ala. 10, which related to

Franklin Ins. Co., 8 Pick. (Mass.) 90, 19 Am. warehouse receipts].

Dec. 306; Chouteau Spring Co. v. Harris, 20 20. Dickinson v. Central Nat. Bank, 129
Mo. 382; Buffalo Commercial Bank v. Kort- Mass. 279, 37 Am. Eep. 351. See also Con-
right, 22 Wend. (N. Y.) 348, 34 Am. Dec. 317. tinental Nat. Bank v. Eliot Nat. Bank, 7

18. Boatmen's Ins., etc., Co. v. Able, 48 Mo. Fed. 369, 37 Am. Eep. 353 note, learned opin-
136. ion by Lowell, J.

19. Chew V. Baltimore Bank, 14 Md. 299; 21. This conclusion is affirmed, and this
Merchants' Bank v. Livingston, 74 N. Y. 223

;

riew of such statutes is expressed with more
Colonial Bank v. Hepworth, 36 Ch. D. 36, or less directness, in the tollowlng cases:
56 L. J. Ch. 1089, 57 L. T. Eep. N. S. 148, Parrott v. Byers, 40 Cal. 614; People f. El-
36 Wkly. Rep. 259. more, 35 Cal. 653 ; Naglee v. Pacific Wharf
For the reasons on which the rule rests see Co., 20 Cal. 529 ; Strout v. Natoma Water,

Prall V. Tilt, 28 N. J. Eq. 479; Mt. Holly, etc., Co., 9 Cal. 78; Weston v. Bear Eiver,
etc.. Turnpike Co. v. Ferree, 17 N. J. Eq. 117; etc., Min. Co., 5 Cal. 186, 63 Am. Dec. 117, 6

[VII, D. 5, e, (i)]
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(n) Not Valid as Against Subsmquent Pxtrceaseb in Good Faits
Without Notice. Another conseqnenoe of the same doctrine is tliat an
unregistered transfer is not good as against a subsequent purchaser of the shares

from the transferrer without actual notice of the transfer.^ The rule under dis-

cussion does not, under the circumstances named, exact inquiry outside of or

behind the register,^ the principle being that hcma fide purciiasers of stock with-

out notice are at liberty to act upon the faith of the title being where, upon the

books of the bank, it appears to be.'*

(ill) Otserwise as TO PuRORASER at JxTDiciAL Sale Wits Notice. But
if such shares are seized under an attachment against the transferrer and sold, a
purchaser at the sale who lias notice of the transfer will not get a good title.^

(iv) Unregistered Transfers in Blank Good as to Tmird Persons
Having Actual Notice. The correlative doctrine is that where by the charter

stock is assignable by transfer on the books of the corporation, the assignment of

the certificate, with a written power to the assignee to transfer the stock to him-
self on the books, is a symbolical delivery, affecting those who have notice thereof

as if the transfer iiad been made on the books.''

6. Priorities as Between Attaching Creditors and Unrecorded Transfers—
a. Unregistered Transfers Not Good as Against Attaching Creditors of Trans-

ferrer— (i) In General. The general doctrine is that an unregistered assign-

ment of corporate shares is not good as against an attaching creditor of the

assignor.'' The courts which take this view, resting their conclusion in some
cases on express statutory enactments,'* in some cases on the implications arising

Cal. 425; Murphy's Application, 51 Wis. 519,

8 N. W. 419. Compare Pendergast v. Stockton
Bank, 19 Fed. Cas. No. 10,918, 2 Sawy. 108.

The California cases are made to rest on the
peculiar language of the statute :

" No trans-

fer .. . shall be valid for any purpose . . .

except to render the ' transferee liable for

corporate debts ' until it shall be entered as
required by the provisions of this section."

This was copied from the Wisconsin statute,

which in its turn came from Maine. Skow-
hegan Bank v. Cutler, 49 Me. 315. The dif-

ferent readings of statutes which govern this

question may account for much of the con-

flict of judicial opinion with reference to it.

Opposing views on this question with respect

to creditors will be noted in the next sub-

division.

Danger of failing to have transfer regis-

tered.—The dangers to the transferee of fail-

ing to have his transfer registered on the

books of the corporation were pointed out
by an eminent judge in New York, but his

observations need not be repeated. Eapallo,

J., in McNeil v. New York City Tenth Nat.
Bank, ,46 N. Y. 325, 7 Am. Eep. 341. As to
the necessity of recording transfers see a
learned article by Chief Justice Corliss, in

39 Alb. L. J. 164, 184.

22. People v. Elmore, 35 Cal. 653; Naglee
V. Po.ci.fi'i Wharf Co., 20 Cal. 529 ; New York,
etc., R. Co. V. Schuyler, 38 Barb. '(N. Y.)

534.

23. Williams v. Fletcher, 129 111. 356, 21

N. E. 783; Cady v. Potter, 55 Barb. (N. Y.)
463.

24. Sabin v. Woodstock Bank, 21 Vt. 353.

25. Weston v. Bear River, etc., Min. Co.,

fl Cal. 425.

26. Van Cise v. Merchants' Nat. Bank,

(Dak. 1887) 33 N. W. 897; Bank of Amer-
ica V. McNeil, 10 Bush (Ky.) 54.

27. Alabama.— Abels v. Planters', etc., Ins.

Co., 92 Ala. 382, 9 So. 423 ; Berney Nat. Bank
t'. Pinckard, 87 Ala. 577, 6 So. 364.

California.— Naglee i: Pacific Wharf Co.,

20 Cal. 529 ; Weston v. Bear River, etc., Min.
Co., 5 Cal. 186, 63 Am. Dec. 117.

Colorado.— Conway v. John, 14 Colo. 30,

23 Pac. 170.

Connecticut.— Shipman v. Mtna, Ins. Co.,

29 Conn. 245; Dutton v. Connecticut Bank,
13 Conn. 493 ; Northrop v. Newton, etc.. Turn-
pike Co., 3 Conn. 544.

Illinois.— People's Bank v. Gridley, 91 HI.

457.

Iowa.— Commercial Nat. Bank v. Farm-
ers', etc., Nat. Bank, 82 Iowa 192, 47 N. W.
1080; Ft. Madison Lumber Co. i: Batavian
Bank, 71 Iowa 270, 32 N. W. 336, 60 Am.
Rep. 789.

Maine.— Skowhegan Bank v. Cutler, 49 Me.
315; Fisk v. Carr, 20 Me. 301.

Maryland.— Noble v. Turner, 69 Md. 519,

10 Atl. 124.

Massachusetts.— Blanchard v. Dedham Gas
Light Co., 12 Gray 213; Fisher v. Essex
Bank, 5 Gray 373. Compare Boston Music
Hall Assoc. V. Cory, 129 Mass. 435.

New Hampshire.—Buttrick v. Nashua, etc.,

R. Co., 62 N. H. 413, 13 Am. St. Rep. 578;
Pinkerton v. Manchester, etc., R. Co., 42 N. H.
424. Compare Scripture Vi Francestown Soap-
stone Co., 50 N. H. 571.

Wisconsin.—Murphy's Application, 51 Wis.
519, 8 N. W. 419.

United States.— Johnston v. Laflin, 103
U. S. 800, 26 L. ed. 532.

28. California.— Naglee i;. Pacific Wharf
Co., 20 Cal. 529.
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from statutes requiring transfers to be recorded on the books of the corporation,*
and in still others on legal analogies,^ hold that the rights of the attaching cred-
itor prevail over those of tlie prior unregistered transferee. One of the reasons
of the rule is the consideration which avoids transfers of tangible projjerty as
against creditors, in cases where there has been no visible change of possession,
such as the circumstances reasonably admit of.'' The rule is also founded on
the consideration that statutes requiring ti'ansfers of shares to be made on the
books of the corporation, or only on tlie books of the corporation, are in the
nature of recording acts, and are intended for the protection of creditors, and of
the public generally, as well as for the protection of the corporation.^

(ii) Unless Attaoeing Creditor Has Actual Notice of Transfer—
(a) In General. But this rule does not obtain where the attaching or execution
creditor has actual knowledge or notice of the prior unrecorded transfer.^

(b) Statutory Exception to This Ride. The knowledge of an attaching cred-

itor and the officer levying the attachment on corporate stock, of a previous
transfer thereof by the debtor, which has not been entered upon the books of the
company, does not protect the transfer from the operation of a statute, praviding
that the transfer of shares of stock is not valid except as between the parties

thereto until it is regularly entered upon the books of the company.^
b. View That Unrecorded Transfers Prevail Over Subsequent Attaching or

Execution Creditors of Transferrer— (i) In General. Other courts take the
contrary view, and hold that an unrecorded transfer of shares made to a purchaser
for value will prevail over a subsequent attaching or execution creditor, or over
one purchasing at a sale under a subsequent attachment or execution, provided of

course the governing statute does not by express terms or by necessary implication

make a transfer on the books of the corporation necessary, even as against third

persons.'^ These courts proceed upon the view that an attaching creditor gets no

Colorado.— Conway v. John, 14 Colo. 30,

E3 Pac. 170; Longmont First Nat. Bank v.

Hastings, 7 Colo. App. 129, 42 Pac. 691.

Idaho.— Aulbach v. Dahler, (1896) 43 Pac.

S22.

Iowa.— Ryan v. Campbell, 71 Iowa 760, 32

K. W. 340; Ft. Madison Lumber Co. v. Ba-
tavian Bank, 71 Iowa 270, 32 N. W. 336, 60
Am. Rep. 789.

Massachusetts.— Newell f. Williston, 138

Mass. 240.

Wisconsin.—^Murphy's Application, 51 Wis.
619, 8 N. W. 419.

United States.— Masury v. Arkansas Nat.
Bank, 87 Fed. 381, holding that a writ of at-

tachment or execution against shares of stock

in a corporation takes precedence of a prior

transfer of the stock which was not recorded

on the books of the company or in the county
clerk's office, under a statute providing that
no transfer shall be valid against any cred-

itor until the certificate of transfer shall be
deposited with the county clerk for record.

Numerous statutes exist making transfers

of shares void as against bona fide creditors

or subsequent purchasers without notice, and
these statutes have been frequently the sub-
ject of judicial interpretation, such as for in-

stance in Berney Nat. Bank v. Pinckard, 87
Ala. 577, 6 So. 364; and in Jones v. Latham,
70 Ala. 164, opinion by Stone, C. J.

29. Central Nat. Bank v. Williston, 138
Mass. 244; Fisher v. Essex Bank, 5 Gray
(Mass.) 373.

30. Ft. Madison Lumber Co. v. Batavian
Bank, 71 Iowa 270, 32 N. W. 336, 60 Am.
Rep. 789.

31. Ft. Madison Lumber Co. v. Batavian
Bank, 71 Iowa 270, 32 N. W. 336, 60 iun.
Rep. 789.

32. Ft. Madison Lumber Co. v. Batavian
Bank, 71 Iowa 270, 32 N. W. 336, 60 Am.
Rep. 789. See also Dutton v. Connecticut
Bank, 13 Conn. 493. Compare Johnston v.

Laflin, 103 U. S. 800, 26 L. ed. 532. It will

be noted that this doubtful view raises the
books of private corporations to the rank and
dignity of public records. 2 Thompson Corp.
§ 2411; Allen v. Stewart, 7 Del. Ch. 287, 44
Atl. 786.

33. Farmers' Nat. Gold Bank c. Wilson, 58
Cal. 600; Scripture v. Francestown Soap-
stone Co., 50 N. H. 571 ; Bridgewater Iron
Co. V. Lissberger, 116 U. S. 8, 6 S. Ct. 241, 29
L. ed. 557.

34. Ottumwa Screen Co. v. Stodghill, 103

Iowa 437, 72 N. W. 669.

35. Delaware.-— Allen v. Stewart, I Del.

Ch. 287, 44 Atl. 786.

Louisiana.— Kern v. Day, 45 La. Ann. 71,

12 So. 6.

Minnesota.— Lund v. Wheaton Roller Mill

Co., 50 Minn. 36, 52 N. W. 268, 36 Am. St.

Rep. 623.

Mississippi.— Clark v. German Security

Bank, 61 Miss. 611.

Missouri.—Wilson v. St. Louis, etc., R. Co.,

108 Mo. 588, 18 S. W. 286, 32 Am. St. Rep.
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higher rights by levying on shares standing on the books of the corporation in the

name of his debtor than his debtor has in them at the time of the lev;^.'* This

yiew of course prevails in those jurisdictions where an unrecorded transfer is held

to pass the legal title as between the transferrer and transferee ; ^ and where a

complete legal title, under this theory, has thus passed, the levy will hold nothing,

unless the theory prevails in the particular jurisdiction that any equities which
may remain in the assignor are leviable.^

(ii) This Yimw Prevails Under Theory That Statutes Requirino
Registration of Transfers Are Intended For Protection of Corpora-
tion Only. This view prevails among those courts which adopt the theory that

statutes requiring transfers of shares to be made on the books of the corporation

are intended merely for the protection of the corporation and not for tlie pro-

tection of the outside public, and that such statutes are hence not in the nature of

public recording acts.'^

(ill) Corporation Unjustifiably Refusing to Make Transfer. The
rule has been held to be the sanae where the corporation unjustifiably refuses to

make a transfer of the shares on its books ; which wrongful act does not subject

the shares to attachment to the exclusion of the rights of the real owner.*"

(iv) Distinction Between Case Where Transfer Is Required to Be
Made on Corporate Books by Statute and by By-Iaw. If the charter of

a corporation, assuming that it is a public law of which all persons are bound to

take notice, contains the provision that a transfer in order to be valid must be

made upon the books of the corporation, then a transfer not so made will not be

good as against an attacliing creditor of the transferrer, although notice of the

transfer may have been communicated to the corporation before the levying of

the attachment.** But it may be different where the requirement of a registrar

624; Merchants' Nat. Bank v. Richards, 6

Mo. App. 454 [affirmed in 74 Mo. 77].

New Jersey.—Broadway Bank v. McElrath,
13 N. J. Eq. 24.

'Sew York.— De Comeau v. Guild Farm
Oil Co., 3 Daly 218.

Rhode Island.— Beckwith v. Burrough, 13

R. I. 294.

Tennessee.— Cornick v. Richards, 3 Lea 1.

Texas.— Tombler v. Palestine Ice Co., 17

Tex. Civ. App. 596, 43 S. W. 896 [distinguish-

ing Rio Grande Cattle Co. v. Burns, 82 Tex.

60, 17 S. W. 1043; James v. James, 81 Tex.

873, 16 S. W. 1087; Seeligson v. Brown, 61

Tex. 114].

United States.— Hazard v. National Exch.

Bank, 26 Fed. 94.

36. This view has been taken, even where
the governing statute declared the stock of

the corporation personal property and " trans-

ferable, on the books," and that " books of

transfer of stock should be kept, and should

be evidence of the ownership of said stock

in all elections," etc., by the shareholders.

Broadway Bank v. McElrath, 13 N. J. Eq. 24.

In England the same doctrine prevails, and in

that country it has been held that a judg-

ment against a director of a corporation can-

not be charged upon stock which he has sold,

although it remains in his name on the com-

pany's register, and he continues to act as di-

rector, and the charter provides that a di-

rector must possess in his own right a cer-

tain number of shares. Howard v. Sadler,

[1893] 1 Q. B. 1, 41 Wkly. Rep. 126.

87. See supra, VII, D, 5, b, (ra).

38. As to which see 2 Thompson Corp.

§ 2774.

With respect to shares of national banks,
it has been held that an unrecorded transfer

for value and in good faith prevails over a
subsequent attachment by a creditor of the

assignor. Continental Nat. Bank v. Eliot

Nat. Bank, 7 Fed. 369, 37 Am. Rep. 353 note.

Compare Scott v. Pequonnock Nat. Bank, 15

Fed. 494, 21 Blatchf. 203.

39. Thurber v. Crump, 86 Ky. 408, 6 S. W.
145, 10 Ky. L. Rep. 59; Lund v. Wheaton
Roller Mill Co., 50 Minn. 36, 52 N. W. 268,

36 Am. St. Rep. 623. Compare Smith v.

Crescent City Live-Stock Landing, etc., Co.,

30 La. Ann. 1378; Joslyn v. St. Paul Dis-

tilling Co., 44 Minn. 183, 46 N. W. 337;

Baldwin v. Canfield, 26 Minn. 43, 1 N. W.
261.

40. Merchants' Nat. Bank v. Richards, 6

Mo. App. 454 [affirmed in 74 Mo. 77]. To
the same effect see Telford, etc.. Turnpike
Co. V. Gerhab, (Pa. 1888) 13 Atl. 90.

Under the operation of a statute of Illinois

the delivery of certificates of shares in good
faith to one who has advanced money on the

security of the possession of such certificates

is sufficient to protect him against executions

or attachments against the purchaser to the

extent of the debt secured by the shares, even
though there is no transfer in writing or

upon the books of the corporation. Rice r.

Gilbert, 72 111. App. 649 [affirmed in 173 111.

348, 50 N. E. 1087].
41. Fisher v. Essex Bank, 5 Gray (Mass.)

373.
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tion of the transfer on the books of the corporation is established in the bv-laws
merely, such bj-laws being regarded as merely arrangements of the corporation
for its own convenience in regulating the payment of dividends, etc., and not as
affecting strangers.^

(v) Under This Bule Notice to Corporation Immaterial, ExcSpt
Where Corporation Is the Creditor. Notice to the corporation of such
unrecorded transfer is obvionsly innnaterial where this rnle prevails,^ except
where the corporation is itself the creditor of the transferrer, since the attaching
creditor would not be affected by such notice. It was so held even where the
transferee wrote to the corporation requesting that the shares be transferred to
him on its books, and the corporation made a minute of the transfer on the certifi-

cate stub in tlie book of tlie corporation, for the reason that it had no transfer-

book, a case which seems to carry the principle very far.^ But if the corporation
is the creditor, and has notice, actual or constructive, the rule is different; and it

has been held tliat constructive notice may come to the corporation through its

president wiiere he sells the shares and afterward ceases to act as president, and
the shares are attaclied by the company as his property before the transfer has
been made on the corporate books.^

e. Rights of Attaching Creditors Are Paramount to Those of Subsequent
Purchasers Without Notice. The rights of an attaching creditor who levies upon
shares held by his debtor will prevail over the rights of a subsequent hona fide
purchaser of the shares for value, without notice of the attachment.^' And this

is so, even where the corporation is a foreign corporation, doing business within
the domestic state, providing there is a statute, such as lias been frequently
enactei^, subjecting foreign corporations doing business within tlie state to the
operation of tlie statute governing domestic corporations."

d. Reasonable Time Allowed For Transfer on Books. There is a theory of law,

analogous to that which sometimes obtains with respect to the recording of mort-
gages, which allows a reasonable time between the execution of the instrument
and the ])lacing of it upon record, during which time an attaching creditor will

not acquire a priority.** Statutes somewhat analogous to this principle, but which
proceed in view of the fact that the corporation may imjustiiiably refuse to regis-

ter the transfer, require that in order that the transfer shall take precedence of

an intervening attachment the transferee shall have exerted all reasonable means
to have the transfer entered on tlie books of the corporation ; and construing

such a statute it has been held that he did not exert all reasonable means by going
to the office of the corporation where the transfer-books were kept, and merely
requesting that the transfer be made, but without staying and seeing that it was
made.^'

e. Levy of Execution or Attachment After Regular Transfer on Corporate

Books Acquires No Interest. Subject to exceptions such as obtain in the case

where shares have been fraudulently transferred as againsj; 'Creditors it is plain

that under any theory, after a transfer has been made and regularly entered on
the books of the corporation, one who levies upon the shares an execution or

attachment sued out against the transferrer acquires no rights by virtue of the

42. Sargent v. Essex Mar. R. Corp., 9 47. Young v. South Tredegar Iron Co., 85

Pick. (Mass.) 202. Tenn. 189, 2 S. W. 202, 4 Am. St. Rep.
43. Fisher v. Essex Bank, 5 Gray (Mass.) 752.

373. Invalidity of a transfer of more sliares than
44. Newell i). Williston, 138 Mass. 240, are necessary to secure the debt for which

where the case was decided under an express they have been hypothecated, as against an
statutory provision that shares should be attaching creditor who has previously at-

transferable only on delivery of the certifi- tached and served notice on the corporation.
cate. Kyle v. Montgomery, 73 Ga. 337.
45. Scripture v. Francestown Soapstone 48. Pinkerton v. Manchester, etc., R. Co.,

Co., 50 N. H. 571. 42 N. H. 424.

46. Shenandoah Valley R. Co. v. Griffith, 49. Perkins v. Lyons, 111 Iowa 192, 82
76 Va. 913. N. W. 486.
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levy merely ; nor does one who derives liis title by purchase at judicial sale,

through the person so levying.^

7. Compelling Transfers "in Equity— a. Equity Will Compel Transfers Under
Proper Conditions. Equity will under proper circumstances compel a corporation

to transfer on its books shai-es of stock to the owner of the equitable title and to

issue to him certiticates for the same.">/

b. Cireumstanees Under Which Transfers Compelled. Stated generally, equity

will compel a corporation to register a transfer of shares upon its books, and to

admit the transferee to tiie riglits of a shareholder, where he has become the pur-

chaser of shares and the certificate has been regulai-ly transferred and delivered

to him by the customary indorsement in blank ;°'* where the transferee has in this

manner become the eqnitable owner of the shares, and a transfer is fraudulently
withheld from him by the officers of the corporation ;

^^ where a subscriber to the
shares of a proposed corporation received a share certificate which stated that a
certain sum had been paid thereon, and that it was transferable on the books of

the company only, and such subscriber assigned it to plaintiff, who requested the

company to transfer it on its books, which it refused to do;" where a deed of

gift of corporate shares was made, vesting the complete I)enelicial ownership in

the donee, and the officers of the corporation refused to transfer the shares on the
book ;^ where the total stock of the corporation consisted of four hundred shares,

and plaintiff had suri-endered his certificate of two hundred shai-es to obtain other
certificate^ of smaller dimensions, and certificates were given him for one hun-
dred and fifty sliares, but the corporation refused to give him certificates for

the remaining fifty ;
^ where a shareholder has been adjudged a bankrupt and his

assignee in bankrnptcy tenders a sufficient bond of indemnity and demands that

the shares be transferred to him on the books of the corporation ; " where a sec-

ond certificate had been erroneously issued in lieu of the first one alleged to have
been lost, in which case the corporation acted at its peril, and could not set up it»

50 Simmons v. Hill, 96 Mo. 679, 10 S. W.
61, 2 L. R. A. 476.

Effect of an assignment of shares by a
writing lodged with the secretary of the cor-

poration, after a levy by one creditor of the
assignor and before a levy by another cred-

itor. Colt V. Ives, 31 Conn. 25, 81 Am. Dec.
161.

51. Alalama.— Thompson v. Hudgins, 116
Ala. 93, 22 So. 632.

Kentucky.— Commonwealth Bank v. Winn,
81 S. W. 32, 22 Ky. L. Rep. 1629.

Maryland.— Real Estate Trust Co. v. Bird,

90 Md. 229, 44 Atl. 1048.

Minnesota.— Prince Invest. Co. v. St. Paul,
etc.. Land Co., 68 Minn. 121, 70 N. W.
1079.

A'eic Hampshire.—Hill v. Rockingham Bank,
44 N. H. 567.

'New Jersey.— Archer v. American Water
Works Co., 50 N. J. Eq. 33, 24 Atl. 508.

Vew York.— Cushman v. Thayer Mfg. Jew-
elry Co., 76 N. Y. 365, 32 Am. Rep. 315; Pol-

lock V. National Bank, 7 N. Y. 274, 57 Am.
Dec. 520; Bedford v. American Aluminum,
etc., Co., 61 N. Y. App. Div. 537, 64 N. Y.
Suppl. 856 ; Middlebrook v. Merchants' Bank,
41 Barb. 481, 18 Abb. Pr. 109, 27 How. Fr. 474

[affirmed in 3 Abb. Dec. 295, 3 Keyes 135]

;

Purchase v. New York Exch. Bank, 3 Rob.
164; Buekmaster v. Consumers' Ice Co., 5

Daly 313; Ernst v. Elmira Municipal Imp.
Co., 24 Misc. 583, 54 N. Y. Suppl. 116; Wil-
liamson V. Continental Filter Co., 23 Misc.

755, 53 N. Y. Suppl. 1118 {.affirmed In 34
N. Y. App. Div. 630, 53 N. Y. Suppl. 1118];
Williamson v. Anderson, 56 N. Y. Suppl. 833

;

White V. Schuyler, 1 Abb: Pr. 300.

Ohio.— Iron R. Co. v. Fink, 41 Ohio St.

321, 52 Am. Rep. 84.

Pennsylvania.— Grimes v. Pennsylvania R.
Co., 189 Pa. St. 619, 42 Atl. 303, 69 Am. St.

Rep. 830.

Wisconsin.— Tanner v. Gregory, 71 Wis.
490, 37 N. W. 830; Dousman v. Wisconsin
Min., etc., Co., 40 Wis. 418.

United States.—Alexandria Mechanics Bank
V. Seton, 1 Pet. 299, 7 L. ed. 152 ; Skinner «.

Ft. Wayne, etc., R. Co., 58 Fed. 55.

See 12 Cent. Dig. tit. " Corporations,''

§ 518.

52. See, generally, the cases cited to the
preceding paragraph.

53. Archer v. American Waterworks Co.,

50 N. J. Eq. 33, 24 Atl. 508.

54. Real Estate Trust Co. v. Bird, 90 Md.
229, 44 Atl. 1048.

55. Thompson v. Hudgins, 116 Ala. 93, 22
So. 632. To the same effect see Cushman v.

Thayer Mfg. Jewelry Co., 76 N. Y. 365, 32
Am. Rep. 315, where the assignment was
formally made and witnessed by a husband to

his wife.

5S. Bedford v. American Aluminum, etc.,

Co., 51 N. Y. App. Div. 537, 64 N. Y. Suppl.

856.

57. Wilson v. Atlantic, etc., R. Co., -2 Fed.
459.
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own negligence against the equity of the real owner of the shares to compel the
issue of a certificate to himself ;

^^ and in the other cases noted in the margin.^'

e. ClFeumstanees Under Which TFansfers Not Compelled— (i) Not Com-
FELLED IN Face OF SUPERIOR Opposinq EQUITIES. Sucli a decree will not be
made in the face of superior opposing equities. It was refused to a person who
had acquired possession of certain stock certificates, as the agent and instrument
of a trust company, to enable it to commit a fraud on the riglits of a shareholder.^

(ii) Not Compelled Where Plaintiff Fails to Produce Sufficient
Proof of Title to Shares. This truism is well illustrated by the case

described in the margin .^^

(hi) Not Compelled Where Plaintiff Has Been Guilty of Laches.
A court of equity will not lend its aid for the purpose of compelling the registra-

tion of a transfer of shares on the books of the corporation to one who has been
guilty of unreasonable delay in asserting his rights.^^ But the execution of a
deed of gift of shares, vesting the complete beneficial ownership in the donee,
carries with it the authority and duty on the part of the corporation to make the

proper transfer of the shares on its books, upon presentation of the certificate and
the deed, and it may be compelled to perform this duty.^'

(iv) Not Compelled in Case of Ultra Vires Shares. A corporation
will not be compelled to transfer on its books shares which have been issued in

violation of its charter, even though all the shareholders may have consented to

the issue.^

(v) Not Compelled in Case of Executory Contract to Sell. An
executory contract to sell shares, like other executory contracts of sale, will not

in general be specifically enforced in equity.*^

58. Brisbane v. Delaware, etc., R. Co., 94
N. Y. 204 [affirming 25 Hun (N. Y.) 438].

59. Comruonwealth Bank v. Winn, 61 S. W.
32, 22 Ky. L. Kep. 1629 (transfer compelled
of shares held by a trustee, which had been
sold for reinvestment in real estate, the cor-

poration refusing to make the transfer on the
ground that it might thereby become liable

to a contingent remainder-man) ; Sims i".

Bonner, 60 N. Y. Super. Ct. 70, 16 N. Y.
Suppl. 801, 42 N. Y. St. 14 (shares sold un-
der a judgment collusively obtained) ; Grimes
V. Pennsylvania E. Co., 189 Pa. St. 619, 42
Atl. 303, 69 Am. St. Eep. 830 (transfer of

ehares in an American corporation held by
an executrix of an executrix of a deceased
citizen of Great Britain, such transfers being
authorized by the law of England, and both
wills having been proved, compelled) ; Skin-
ner V. Ft. Wayne, etc., R. Co., 58 Fed. 55
(transfers of shares assigned by contractors
for the construction of a part of the railroad
of the corporation, compelled).

60. Gould f. Head, 41 Fed. 240.

It was denied under the following circum-
stances: B, having sufficient funds in bank,
paid by his check for certain shares of stock
in a corporation, which were transferred on
the books thereof to his credit, but no cer-

tificate was issued. The bank being notified
of an adverse claim to his deposit, growing
out of previous and independent frauds which
he had committed, refused to pay the check,
and he became bankrupt. It was held that
the seller of the shares could not maintain a
bill in equity against B and the corporation
to compel a conveyance thereof. The pre-

vious frauds did not taint this transaction.

[VII, D, 7, b]

Consequently the /Stock belonged in equity to

the assignees of B, to be distributed among
his creditors with his other property. Com-
ins V. Coe, 117 Mass. 45.

61. A corporation issued twelve shares of

its capital stock to S, as attorney of H, but
before the issue was made H died. Subse-
quently S produced a formal transfer of the

stock to himself as attorney for C, signed,
" Denis A. Spellissy, as attorney for Ellen

Hayden," and a purported consent to such
transfer, signed by E as executor of H's estate,

but did not produce any proof of E's appoint-

ment or qualification, and the corporation re-

fused to make the transfer. It was held that
an action to compel the corporation to make
the transfer was properly dismissed. Spel-

lissy V. Cook, etc., Co., 58 N. Y. App. Div.

283, 68 N. Y. Suppl. 995.

62. Newberry v. Detroit, etc.. Iron Mfg.
Co., 17 Mich. 141 (purchaser of shares at

execution sale) ; York v. Passaic RoUing-Mill
Co., 30 Fed. 471 (delay of seven years in

bringing suit for specific performance of an
agreement to issue shares to an employee,
who had in the meantime left the company's
service). Compare Wonson v. Penno, 129

Mass. 405, where the proceeding was by one
who had iDOUght shares from a firm, but de-

layed to have his title perfected and regis-

tered until the shares had been sold to other

persons and had risen in value.

63. Thompson v. Hudgins, 116 Ala. 93, 22
So. 632.

64. People v. Sterling Burial Case Mfg. Co.,

82 111. 457.

65. But the denial of relief in equity pro-
ceeds upon the ground that the party claim-



CORPORATIONS [10 Cye.] 607

(vi) Not Compelled in Case of Unexecuted Phomise to Make Gift
OF Sbabes. It has been held that wliere the constating instrument provides

that shares of the corporate stock shall be transferred only on the books of the

corporation, if a shareholder promises even in writing— as by an instrument
in the form of an assignment

—

-to give his shares to another, the gift is not

enforceable after his death, by a proceeding in equity against the corporation,

any more than it could be enforced against him in his lifetime ;^^ although it

would be otherwise if such an inchoate transfer were made for value, or if the

certificate were delivered to the donee.^'

d. Questions of PFoeedure in Such Actions— (i) Whether Demand Neoeh-
SAST to Right of Action. Where one wlio had purchased certain shares at a
sheriff's sale on execution, the corporation having under its charter a preemption
right in respect of its stock or an option of purchasing it in preference to, any
one else, filed a bill in equity against the corporation to compel a transfer of the

purchased stock without first demanding such transfer, tliis was held no reason
for dismissing the bill.*^

(ii) Pasties to Suits iniquity to Compel Tpansfees. It has been held
that the corporation is not a necessary party to an action against its officers to

compel them to transfer stock;® but this is doubtful. In an action against a

corporation to compel it to transfer to plaintiff certain shares of its stock, which
plaintiff has acquired by purchase under a mortgage foreclosure sale, the prior

owner is not a necessary party defendant.™
(hi) Q uestions 'opPleadings inSuchA ctions. A complaint which alleges

that plaintiff is the owner of certain shares of stock in defendant corporation, and
that the corporation has recognized him as a shareholder, but refuses to deliver to

him the certificates for his shares, states an equitable cause of action.''^ An exe-

cution purchaser of shares, seeking to compel registration, need not allege that

when he made the purchase he had no notice that persons other than the execution

debtor claimed any interest in the shares. Nor is such a petition bad because it

fails to allege that the interest of defendants, who claimed to be the owners of

the shares, was not registered prior to the levy. Where the complaint in such a

suit alleges that the shares were registered in the name of the execution debtor at

the time of the levy, it is incumbent upon the defendant corporation and the

other defendants claiming an interest in the shares to traverse such allegation.'^

(iv) Issues Not Triable by Jury. Such an action is purely one of equi-

Ing relief may have adequate compensation did not, when he demanded a transfer of lii»

in an action at law for damages, and it seems shares, produce the share certificates, or offer

that the rule itself is limited to cases where any excuse for failing to do so, or demand
such compensation may be had. Cushman v. the water, the right to which went with the
Thayer Mfg. Jewelry Co., 76 N. Y. 365, 32 possession of the shares, or tender payment
Am. Eep. 315 (per Miller, J.) ; Phillips X). therefor, had no right to take the water by
Berger, 2 Barb. (N. Y.) 608. Compare force, and was a trespasser in so doing, sea

Cowles V. Whitman, 10 Conn. 121, 25 Am. Supply Ditch Co. v. Elliott, 10 Colo. 327, 15

Dec. 60. Fac. 691, 3 Am. St. Rep. 586.

66. Baltimore Retort, etc.. Brick Co. v. 69. Gould v. Head, 41 Fed. 240. Oompan
Mali, 65 Md. 93, 3 Atl. 286, 57 Am. Eep. 304; Sayward v. Houghton, 82 Cal. 628, 23 Pac
Pennington v. Gittings, 2 Gill & J. (Md.) 120.

208. But see Stone v. Hackett, 12 Gray 70. Tregear v. Etiwanda Water Co., 78
(Mass.) 227; Cushman v. Thayer Mfg. Jew- Cal. 537, 18 Pac. 658, 9 Am. St. Rep. 245. A
«lry Co., 76 N. Y. 365, 32 Am. Rep. 315. similar ruling was made by the supreme

67. See supra, VII, D, 5, b, (ii). Further court of the United States in an early case,

as to the governing principle see Robinson v. where the prior owner, having sold the stock.

Ring, 72 Me. 140, 39 Am. Rep. 308; Conser was ready and entirely willing to make th»
V. Snowden, 54 Md. 175, 39 Am. Rep. 368; transfer. Alexandria Mechanics Bank v.

Wilcox V. Matteson, 53 Wis. 23, 9 N. W. 814, Seton, 1 Pet. (U. S.) 299, 7 L. ed. 152.

40 Am. Eep. 754. 71. Tanner v. Gregory, 71 Wis. 490, 3T
68. Barrows v. National Rubber Co., 12 N. W. 830.

K. I. 173. For a case where it was held that 72. Wetumpka Bridge Co. v. Kidd, 124 AU.
a shareholder in an irrigation company, who 242, 27 So. 431.

[VII, D, 7, d, (IV)]
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table cognizance, and defendant cannot demand a trial by jury." But of conrse
the chancellor may as in otlier cases take the verdict of a jury on any issue of
fact, bnt without being bound by it.

6. Form and Scope of Relief— (i) In General. The relief granted in actions
of this kind is not necessarily limited to ordering a registration of the transfer of
the shares on the books of the corporation. It may extend to any other relief to
•which plaintiff is entitled, and which is within the scope of his action. It may
for example extend to the enjoining of holding corporate meetings until the
transfer to whicli plaintiff is entitled can be compelled ;^* to having the rights of
plaintiff as a shareholder established, and to having the share cert'iiicates wrong-
fully issued to otiiers representing shares belonging to him canceled, and for an
accounting;''' to having void certificates issued upon a sale of the Confederate
government for a sequestration, suirendered by and canceled as a cloud upon the
title of plaintiff, the rightful shareholder;" to compel the corporation to deliver
up to plaintiff as the real owner of the certificates representing shares to which
he was entitled."

(ii) Decreeing Transfers and Deferred Dividends. Plaintiff may have
a decree for the transfer and also for the payment of the dividends which have
accrued on the shares, with interest.™

(ill) Transfers Compelled as of What Date. Where the action is

brought by a shareholder against the corporation to record new shares issued upon
an increase of its capital stock, the corporation having refused to transfer on its

books to plaintiff his portion of such new shares, the transfer will be ordered as

of
.
the date of the demand made by plaintiff upon the corporation for such

transfer."

f. Conclusiveness of Transfer Made Under Decree. The rule as to a proceed-
ing, so far as it partakes of the nature of a proceeding in rem, seems to be that it

is within the power of the court, having the proper parties before it, to render a
decree which will operate upon the title to the shares, and which will have the

effect of transferring tliem to a third person, notwithstanding the certificate

therefor is outstanding.^

8. Mandamus to Compel Transfers— a. As a Rule Mandamus Will Not Lie to

Compel Transfers. One who is entitled to have shares which he has purchased
transferred to him on the books of the corporation cannot at common law have a
mandamus to compel the transfer, for the reason that he has a right of action

against the company for damages for the conversion of his stock in case a transfer

is refused.'' Tlie inadequacy of the remedy at law and the denial of a remedy by

73. Cushman v. Thayer Mfg. Jewelry Co., 79. Real Estate Trvist Co. v. Bird, 90 Md.
7 Daly (N. Y.) 330. 229, 44 Atl. 1048.

74. Archer v. American Water Works Co., 80. Sprague t. Cocheco Mfg. Co., 22 Fed.
50 N. J. Eq. 33, 24 Atl. 508. Cas. No. 13,249, 10 Blatchf. 173, holding that

75. Sims V. Bonner, 16 N. Y. Suppl. 801, the court is not bound to recognize the title

42 N. Y. St. 14. of one who years after s'uch a decree produces
76. Perdicaris v. Charleston Gaslight Co., the outstanding share certificate with the

19 Fed. Cas. No. 10,974, Chase 435. signature of the former owner to a blank as-

77. Bean v. American L. & T. Co., 122 signment, and proves that since such judicial

N. Y. G22, 26 N. E. 11, 34 N. Y. St. 620. proceedings he has advanced money on the
If the suit is by a transferee to enjoin an faith of the certificate."

illegal issue of preferred shares, the court As to the conclusiveness of such decree
may also require the corporation to record upon third perse ns under the doctrine of
the transfer to plaintiff of the common shares, lis pendens see Holbrook f. New Jersey Zinc
the transfer of which he is entitled to have Co., 57 N. Y. 616; Leitch v. Wells, 48 N. Y.
made on the corporate books. Ernst f. El- 585. See also Dovey's Appeal, 97 Pa. St.
mira Municipal Imp. Co., 24 Misc. (N. Y.) 153.

683, 54 N. Y. Suppl. 116. 81. California.— Kimball v. Union Water
78. Chew V. Baltimore Bank, 14 Md. 299. Co., 44 Cal. 173, 13 Am. Hep. 157, opinion by

Compare Brisbane v. Delaware, etc., K. Co., Niles, J.

94 N. Y. 204: Western Union Tel. Co. v. Connecticut.— Tobey v. Hakes, 54 Conn.
Davenport, 97 U. S. 369, 24 L. ed. 1047. 274, 7 Atl. 551, 1 Am. St. Rep. 114; Amer-

[VII, D, 7, d, (iv)]
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a mandamus have given rise to the remedy in equity discussed in another

subdivision.*'

b. Exceptions to Rule— (i) In Oasms of Quasi- Public Corpobations.
Exceptions to this rule liave been allowed in the case of railroad ^ and turnpike

companies,^ on the ground that such corporations are created for tlie perform-

ance of public duties. But tliis reason is destitute of force ; since in respect of

the rights of their members these corporations are not public but private.*'

(ii) In Cass of Sbases Sold at Judicial Sals. It has been held that

mandamus vs^ill lie, where the shares have been sold at judicial sale, to compel the

president of tlie corporation to transfer them to the purchaser on the books of

the company, on the ground that he has become an officer of the convt pro hoc
vioe.^ But the same court holds that with this exception mandamus will not lie

to compel such transfer.*'

(ill) In Case of Breach of Duty Wits Respect to Incidental Rights.
Sometimes the rule which refuses relief by mandamus is admitted, but with the

qualiiication that the remedy may exist, where there is a breach of duty in

respect of incidental rights, such as the right to vote and be voted for, to draw
dividends, etc.**

9. Action at Law Against Corporation For Refusing to Register Transfer—
a. Refusal to Register Valid Transfer Is Conversion, Remediable by Action For
Damages. Where a transfer of shares has been made in accordance with the char-

ter and by-laws of the corporation, if the officers of the corporation refuse, on the

application of the transferee, to enter his name as a liolder of the shares upon
the corporate books, this is deemed a conversion of his shares by the corporation,

and his ordinary remedy is an action at law against the corporation for damages
as for a conversion.*'

ican Educational, etc., Asylum v. Phoenix

Bank, 4 Conn. 172, 10 Am. Dec. 112.

Massachusetts.—Stackpole v. Seymour, 127

Mass. 104.

Minnesota.— Baker v. Marshal, 15 Minn.
177.

Missouri.— State v. Rombauer, 46 Mo. 155.

Nevada.— State v. Guerrero, 12 Nev. 105.

New Jersey.—Morton v. Timken, 48 N. J. L.

87, 2 Atl. 783; State v. People's Bldg., etc.,

Assoc, 4.3 N. J. L. 389.

New York.— Ex p. Fireman's Ins. Co., 6

Hill 243; Kortright v. Buffalo Commercial
Bank, 20 Wend. 91 [affirmed Jn 22 Wend.
348, 34 Am. Dec. 317] ; Shipley v. Mechan-
ics' Bank, 10 Johns. 484.

Oregon.— Durham v. Monumental Silver

Min. Co., 9 Oreg. 41.

Rhode Island.— Wilkinson v. Providence
Bank, 3 R. I. 22.

England.— Rex v. London Assur. Co., 5

B. &"Ald. 899, 1 D. & R. 510, 7 E. C. L. 489;

Rex r. Bank of England, 2 Dougl. 506.

Cases where mandamus denied on the

merits.—In several cases mandamus has been

denied on the merits, on the ground that the

right to relief was not clear. Townes v.

Nichols, 73 Me. 515; State v. Warren Foun-
dry, etc., Co., 32 N. J. L. 439; People v.

Parker Vein Coal Co., 10 How. Pr. (N. Y.)

186; Law Guarantee, etc., Soc. v. Bank of

England, 24 Q. B. D. 406, 54 J. P. 582, 62

L. T. Rep. N. S. 496, 38 Wkly. Rep. 493;

Reg. V. Liverpool, etc., R. Co., 16 Jur. 949,

2l L. J. Q. B. 284.

Circumstances insufficient to vary rule.

—

It has been held that the fact that the busi-

ness of the corporation is very profitable,

[39]

that its shares of stock have no known mar-
ket value, or that they are greatly enhanced
by the good-will of a growing business, will

not vary the rule, where the actual value is

ascertainable in an action to recover dam-
ages. Freon f. Carriage Co., 42 Ohio St. 30,

51 Am. Rep. 794.

82. Cushman v. Thayer Mfg. Jewelry Co.,

76 N. Y. 365, 32 Am. Rep. 315.

83. People v. Crockett, 9 Cal. 112 [where
no reason was given except a discussion of

the merits and overruled in Kimball v. Union
Water Co., 44 Cal. 173, 13 Am. Rep. 157] ;

State V. Mclver, 2 S. C. 25. Compare Reg.

V. Shropshire Union R., etc., Co., L. R. 8

Q. B. 420, 42 L. J. Q. B. 193, 27 L. T. Rep.
N. S. 412, 21 Wkly. Rep. 953, submitted on a
case stated, no question made as to form of

remedy, but judgment awarding mandamus
{reversed in L. R. 7 H. L. 496, 45 L. J. Q. B.

31, 32 L. T. Rep. N. S. 283, 23 Wkly. Rep.

709].
84. Green Mount, etc.. Turnpike Co. v.

Bulla, -45 Ind. 1.

85. See Stackpole v. Seymour, 127 Mass.
104, where such a mandamus was denied in

case of a railroad company, the court, through
Gray, C. J., saying :

" No public interest or
corporate right is in question."

86. Bailey v. Strohecker, 38 Ga. 259, 95
Am. Dec. 88.

87. State Bank v. Harrison, 66 Ga. 696.

88. Freon i: Carriage Co., 42 Ohio St. 30,

51 Am. Rep. 794. Compare Memphis Appeal
Pub. Co. V. Pike, 9 Heisk. (Tenn.) 697.

89. Sargent v. Franklin Ins. Co., 8 Pick.
(Mass.) 90, 19 Am. Dee. 306; Kahn v. St,

Joseph Bank, 70 Mo. 262; St. Louis Per-

[VII, D, 9, a]
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b. So of Wrongful Transfer to One Without Right— (i) In General. So
when a company, having notice oi tlie adverse claim of plaintiff to the stock,

wliich is in litigation, nevertheless ignores it and transfers the shares on its hooks
to the indorsee of the certificate, it does so at its peril, and cannot avoid liahility

to plaintiff simply on the ground that no preliminary injunction restraining its

action has been obtained.'"

(ii) Not Neomssary to Prove Fraud, rut Proof of Neolioenge Suf-
ficient. Wliere plaintiff is suing for damages for the wrongful act of the corpo-

ration in permitting his shares to be transferred to someone else, it is not neces-

sary in order to charge the corporation that its officers should have been guilty

of fraud or collusion, but it is sufficient that they have failed to exercise reason-

able care.'' But where the company acts without notice of such adverse claim

it cannot be held to such a liability.'^

e. Doctrine That Trover Lies For Conversion of Shares— (i) Statement of
Doctrine. Many courts hold that shares, considered as ideal property, and dis-

tin^uisiied from the certificate, which as already seen ^ is the mere evidence or

muniment of title, may be the subject of a conversion in such a sense as to sup-

port an action of trover at common law.'*

(ii) Circumstances Under Weice Teis Riget of A ction Arises. This

right of action arises against an individual who, by a wrongful use of a share

certificate, bearing an executed assignment and transfer power, procures the title

to the shares to be vested in a person not entitled thereto,'" and against the cor-

poration itself when it totally denies plaintiff's rights as a shareholder therein and
repudiates its obligations to him as such."

petual Ins. Co. v. Goodfellow, 9 Mo. 149;

New York, etc., R. Co. v. Schuyler, 34 N. Y.

30; Mechanics' Bank v. New York, etc., R.

Co., 13 N. Y. 599 ; Kortright v. Buffalo Com-
mercial Bank, 20 Wend. (N. Y.) 91. It was so

held too of a refusal to issue a certificate to

the assignee of one who had subscribed to the

capital of a company and was entitled to the

rights of a shareholder, but to whom no cer-

tificate had ever been issued. Rio Grande
Cattle Co. V. Burns, 82 Tex. 50, 17 S. W.
1043. Compare Baltimore City Pass. R. Co.

V. Sewell, 35 Md. 238, 6 Am. Rep. 402.

Right of action by member of voluntary
association against a subsequent corporation

for refusing to issue to him certificate of

shares. Baltimore City Pass. R. Co. v. Sew-
ell, 35 Md. 238, 6 Am. Rep. 402. Compare
Rio Grande Cattle Co. v. Burns, 82 Tex. 50,

17 S. W. 1043. Not necessary in such an ac-

tion for plaintiff to show his interest by
a formal ascertainment. Baltimore City

Pass. R. Co. V. Sewell, 35 Md. 238, 6 Am.
Rep. 402.

90. Hawes v. Gas Consumers' Ben. Co., 9

N. Y. Suppl. 490.

91. Loring v. Salisbury Mills, 125 Mass.

138; Fisher v. Brown, 104 Mass. 259, 6 Am.
Rep. 235; Shaw v. Spencer, 100 Mass. 382,

97 Am. Dec. 107, 1 Am. Rep. 115; Atkinson
V. Atkinson, 8 Allen (Mass.) 15; Bayard v.

Farmers', etc., Bank, 52 Pa. St. 232 ; Duncan
r. Jaudon, 15 Wall. (U. S.) 165, 21 L. ed.

142; Lowry v. Commercial, etc.. Bank, 15

Fed. Cas. No. 8,581, Taney 310. See also

Hodges r. Planters' Bank, 7 Gill & J. (Md.)
306; Albert v. Baltimore Sav. Bajik, 1 Md.
Ch. 407.

92. Thus a corporation which in good faith

accepts the surrender of old stock certificates

[VII, D. 9. b, (l)]

from one holding a power of attorney au-
thorizing him to transfer them, and issues

new certificates to the purchasers, is not liable

for the stock to the owners, although such
attorney surreptitiously obtained possession

of the stock and converted the proceeds to his

ovm use. Coats v. Louisville, etc., R. Co., 92
Ky. 263, 17 S. W. 564, 13 Ky. L. Rep.
557.

93. See supra, VII, D, 3, a, (i), (a).

94. California.— Payne v. Elliot, 54 Cal.

339, 35 Am. Rep. 80.

Connecticut.— Ayres v. French, 41 Conn.
142.

Maine.— Freeman v. Harwood, 49 Me. 195.

Maryland.— Maryland F. Ins. Co. v. Dal-
rymple, 25 Md. 242, 89 Am. Dec. 779.

Massachusetts.— Bond v. Mt. Hope Iron

Co., 99 Mass. 505, 97 Am. Dec. 49; Jarvis v.

Rogers, 15 Mass. 389.

Michigan.— Doctrine recognized in Daggett
V. Davis, 53 Mich. 35, 18 N. W. 548, 51 Am.
Rep. 91.

Nevada.— Boylan v. Huguet, 8 Nev. 345.

New Yorfc.-^ Anderson v. Nicholas, 28

N. Y. 600.

South Carolina.— Connor v. Hillier, 11

Rich. 193, 73 Am. Dec. 105.

Utah.— Kuhn v. McAllister, 1 Utah 273

laflirmed in 96 U. S. 87, 24 L. ed. 615].

95. Baker v. Wasson, 53 Tex. 150; McAl-
lister V. Kuhn, 96 U. S. 87, 24 L. ed. 615.

96. Bond r. Mt. Hope IroH Co., 99 Mass.

505, 97 Am. Dec. 49.

That trover lies by the owner of stock who
has pledged it as collateral for a usurious

loan see Cousland r. Davis, 4 Bosw. (N. Y.)

619.

It has been held that the action lies where
the company has practically deprived the
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(ill) YiMW That There Is No Sensible Distinction Between Con-
YEBSioN OF Certificate and Conversion of Shares— (a) In General. The
courts which so hold are unable to perceive any valid reason why trover sliould

lie for the certificate, which is merely the paper evidence of the title of the

shareholder to the shares, and yet should not lie for the shares themselves. Nor
are they able to perceive any sensible distinction between an action for a certifi-

cate of stock which is unlawfully retained when demanded, for which it has
always been held that trover will lie, and an action for the shares represented
by the certificate, and without whicli the paper itself has no substantial value.'^

(b) Same View Under the Codes. Under the modern codes of procedure
the doctrine is recognized that an action for damages will lie for the conversion
of intangible property ; and it is accordingly held, in an action for the conversion
of shares of stock, that it is the shares of the stock which constitute the property
of the shareholder, and not merely the certificate ; and that an action is maintain-
able for the conversion of the shares of stock which the certificate represents as

well as for the conversion of the certificate.'^

(iv) There Mat Be Conversion of Certificate, Although Not of
Shares— (a) In General. In order to constitute a conversion it is not necessary

that there should be a complete and absolute deprivation of property, but a conver-

sion may take place where the deprivation is only partial or temporary. There may
therefore be a conversion of a share certificate, although the wron^-doer does not
make use of it so as to acquire possession of the shares, in other words a conver-

sion of the certificate, for whicli an action will lie, without a conversion of the
shares which the certificate represents.^'

(b) Trover Lies For Conversion of Share Certificates. "Whatever doubt may
exist as to whether an action in the nature of trover will lie for the conversion of

shares of stock, considered as ideal property, there is no doubt that the paper cer-

tificate of the shares is a valuable muniment of title, and hence is tangible prop-

erty for which trover will lie, even under the early theory of an action of trover,

which rested on the fiction of a loss and a finding.*/

d. Doetrine That Trover Does Not Lie For Conversion of Shares but Only For
Conversion of Certifleate. A stricter view is that trover will not lie to recover

damages for the conversion of shares of corporate stock, for tlie reason that trover

will no more lie to recover such intangible right than it will lie to recover an
interest in a partnership.^

e. Doetrine That Assumpsit Lies Against Corporation For Refusing to Register

Transfer of Shares. There is a class of cases which hold that wliere the corpo-

ration refuses to register upon its books a transfer of its shares, upon the demand
of the transferee, and to issue to him a new certificate therefor where such new
certificate is required by its charter or by-laws, he has an action of assumpsit

plaintiff of his stock by bidding it in at a 99. Daggett v. Davis, 53 Mich. 35, 18 N. W.
pretended sale under its by-laws, although 548, 51 Am. Rep. 91.

such sale is in fact illegal and void, as not 1. Atkinson v. Gamble, 42 Cal. 86, 10 Am.
having been conducted in compliance with the Rep. 282; Morton r. Freston, 18 Mich. 60,

by-laws purporting to authorize it. Allen v. 100 Am. Dec. 146; Anderson v. Nicholas, 28
American Bldg., etc., Assoc, 49 Minn. 544, N. Y. 600.

52 N. W. 144, 32 Am. St. Rep. 574. In Louisiana a corporation is liable for the
97. Ayres v. French, 41 Conn. 142. damages caused by the wrongful canceling

That a wrongful conversion of the share of a certificate of its stock by its president
certificate may operate as a conversion of the and secretary. Factors, etc., Ins. Co. r.

shares see McAllister v. Kuhn, 96 U. S. 87, Marine Dry Dock, etc., Co., 31 La. Ann. 149.

24 L. ed. 615. That trover will not lie against the estate
98. Payne v. Elliot, 54 Cal. 339, 35 Am. of a decedent for stock which has been

Rep. 80. See also Fromm v. Sierra Nevada pledged to the decedent and sold by a special
Silver Min. Co., 61 Cal. 629. So held in administrator see Von Schmidt v. Bourn, 50
Boylan v. Huguet, 8 Nev. 345; and in Utah Cal. 616.

under a code similar to that of California. 3. Neiler v. Kelley, 69 Pa. St. 403 IfoUow-
Kuhn V. McAllister, 1 Utah 273 [affirmed in ing Sewall v. Lancaster Bank, 17 Serg. & R.
96 U. S. 87, 24 L. ed. 615]. (Pa.) 285].

[VII, D, 9, e]
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against the corporation for the breacli of the implied agreement that upon such a
transfer it will discharge such duty to the transferee upon his request.^

f. DoetFine That Form of Action For Such Injury Is Special Action on the Case.
It seems that for the breach of this duty by a corporation actions of assumpsit and
case have been indififdrently maintained ; and there are circumstances where,
according to the views of the judges, the latter is the proper form of action at
common law.V

g. Incidents of Such Actions— (i) Plaintiff Must Have RmsT to
Immediate Possession. If the action is in the nature of trover to recover the
share certificate, plaintiff must have a right to the immediate possession of it.'

(ii) Demand and Refusal. If defendant acquired the certiiicate in sub-
ordination to the rights of plaintiff, for example as his bailee, then a right of
action may not arise in favor of plaintiff until he has made a demand upon
defendant for their possession and the demand has been refused. It has been
held that a demand for a certificate of shares of corporate stock and a refusal to
deliver it may not of themselves constitute a conversion, but they may be evi-

dence of a conversion to go to the jury ;^ and that a demand, by the assignee of
the shares, upon the corporation for a transfer of the shares, is not equivalent to

a demand of access to the books of the corporation for the purpose of making
such transfer, and does not tend to prove a conversion of the shares;'' but this

seems too great a refinement.

h. Questions of Procedure In Such Actions ^— (i) Pasties. Where the cor-

poration negligently cancels the certificates of a shareholder and issues new
certificates to another person, the true owner may pursue the corporation without
making such other person a party to the suit,' or he may proceed against both.^"

(ii) Not Necessabt to Pb'ove Fraud or Collusion— Negligence Suf-
ficient. Where plaintiff is suing for damages for the wrongful act of the corpo-
ration in permitting his shares to be transferred to someone else, it is not necessary,

in order to charge the corporation, that its officers should have been guilty of

3. Sargent v. Franklin Ins. Co., 8 Pick. Maine.— Davis f. Buflfum, 51 Me. 160.

(Mass.) 90, 19 Am. Dec. 306; Kortright v. Michigan.— Daggett v. Davis, 53 Mich. 35,

Buffalo Commercial Bank, 20 Wend. (N. Y.) 18 N. W. 548, 51 Am. Eep. 91.

91 [a/?irmed in 22 Wend. (N. Y.) 348, 34 Am. Missouri.— Huxley v. Hartzell, 44 Mo.
Dec. 317]. Contra, Telford, etc., Turnpike Co. 370.

V. Gerhab, (Pa. 1888) 13 Atl. 90. New York.— Mechanics' Banking Assoc, v.

4. Protection L. Ins. Co. v. Osgood, 93 III. Mariposa Co., 3 Rob. 395 ; Hawkins v. Hoff-

69; Mechanics' Bank v. New York, etc., R. man, 6 Hill 586, 41 Am. Dec. 767.

Co., 13 N. Y. 599; Kortright v. Buffalo Com- Tennessee.— Houston v. Dyche, Meigs 76,

mercial Bank, 20 Wend. (N. Y.) 91 (per 33 Am. Dec. 130.

Nelson, J.); Telford, etc.. Turnpike Co. v. Vermont.— Farrar u. Eollins, 37 Vt. 295.

Gerhab, (Pa. 1888) 13 Atl. 90; Morgan v. Wisconsin.— Lander v. Bechtel, 55 Wis.
Bank of North America, 8 Serg. & R. (Pa.) 593, 13 N. W. 483.

73, 11 Ara. Dec. 575. One court has reasoned 7. Purchase v. New York Exch. Bank, 3

that, although a shareholder who has trans- Rob. (N. Y.) 164, per Robertson, C. J.

ferred his shares in pledge has not, after 8. When not necessary to plead that the
making such transfer, such legal title as assessment was made for a valuable ccn-

will enable him to maintain trover against sideraticn see Baltimore City Pass. R. Co. v.

the pledgee for an unauthorized sale, yet he Sewell, 35 Md. 238, 6 Am. Rep. 402.

may maintain a special action on the case; Presumption of title in case of a transfer
and a count in case may be added to the in blank see Holbrook v. New Jersey Zinc
count in trover, by amendment. Nabring v. Co., 57 N. Y. 616.

Mobile Bank, 58 Ala. 204. But that is on Not necessary to show authority of the
the conception that the legal title passes to president of the corporation to permit trans-
the pledgee which as elsewhere seen (see fers of shares. Buffalo Commercial Bank v.

infra, VII, F, 1, c) is not the usual view. Kortright, 22 Wend. (N. Y.) 348, 34 Am.
5. Ayres v. French, 41 Conn. 142. Dec. 317.

6. Alabama.— Dent v. Chiles, 5 Stew. & P. 9. Baker v. Wasson, 53 Tex. 150; St. Romes
383, 26 Am. Dec. 360. v. Levee Steam Cotton-Press Co., 127 U. S.

Connecticut.— See Thompson v. Rose, 16 614, 8 S. Ct. 1335, 32 L. ed. 289.
Conn. 71, 41 Am. Dec. 121. 10. Woodhouse v. Crescent Mut. Ins. Co.,

Illinois.— Sturges v. Keith, 57 111. 451, 11 35 La. Ann. 238 (rule in Louisiana) ; Baker
Am. Rep. 28. v. Wasson, 53 Tex. 150.
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fraud or collusion, but it is sufficient that they have failed to exercise reason-

able care."

i. Measure of Damages For Refusing to Transfer— (i) General Btjle. The
general rule as to the measure of damages in an action of trover is the value of

the goods at the time of the conversion, to which may be added interest up to

the time of the trial, unless there were some special circumstances of outrage in

the case, when the jury are at liberty to give more ;*^ and this may be laid down
as the general rule where the subject of tlie conversion is shares of stock in a cor-

poration. The measure of damages in such actions, is (1) the value of the shares

at the time of the refusal of the officers of the company to register the trans- -

fer ; ^y (2) the dividends accrued thereon at that time ;
" (3) with interest to the

date of the trial,'^ or in some states (and this is the better rule), to the date of

the judgment."
(ii) WHERE Company Wrongfully Transfers Plaintiff's Shares to

Third Person. Where the company wrongfully transfers plaintiff's shares, on
its books, to someone else, the conversion takes place at the date of the transfer,

and the measure of damages is the valne of the stock at that time."

(hi) Where Plaintiff Has Sold Shares, Company Befuses to Make
Transfer, and Plaintiff Is Obliged to Bvy Other Shares to Fulfil His
Contract. Where plaintiff has sold his shares and is unable to deliver them
because of the refusal of the company to make the transfer on its books, so that

in order to make his contract good he is obliged to buy other shares, the dam-
ages which he is entitled to recover from the company consist of the price

which he was compelled to pay for the shares which he necessarily bought owing
to the wrong of the company.'^

(iv) Full Value of Shares at Time of Conversion. Coming now to a

rule which emphasizes the importance of the distinction between trover for the

conversion of the shares and trover for the conversion of share certificates merely,"
and which hold that in trover for the conversion of a certificate of corporate

stock plaintiff is entitled to recover the market value of the stock, as shown by
evidence, at the time of the conversion,^ig^'Tve find a class of decisions which pro-

ceed upon the analogy of the measure 6i damages under the English law for the

conversion of title deeds, which was the full value of the shares conveyed by the

11. Loring v. Salisbury Mills, 125 Mass. 14. Nutting v. Thomasaon, 57 Ga. 418.

138; Fisher v. Brown, 104 Mass. 259, 6 Am. 15. Baltimore City Pass. R. Co. v. Sewell,

Eep.'235; Shaw v. Spencer, 100 Mass. 382, 35 Md. 238, 6 Am. Rep. 402.

97 Am. Dec. 107, 1 Am. Rep. 115; Atkinson 16. Hussey v. Manufacturers', etc.. Bank,
V. Atkinson, 8 Allen (Mass.) 15; Bayard w. 10 Pick. (Mass.) 415.

Farmers', etc.. Bank, 52 Pa. St. 232; Duncan 17. Mobile, etc., R. Co. v. Humphries,
V. Jaudon, 15 Wall. (U. S.) 165, 21 L. ed. (Miss. 1890) 7 So. 522.

142; Lowry v. Commercial, etc.. Bank, 15 Where the company has wrongfully for-

Fed. Cas. No. 8,581, Taney 310, See also feited and sold plaintiff's shares, he may re-

Hodges V. Planters' Bank, 7 Gill & J. (Md.) cover the amount for which the shares sold

306; Albert v. Baltimore Sav. Bank, 1 Md. in excess of their par value. Budd v. Mult-
Ch. 407. nomah St. R. Co., 12 Oreg. 271, 7 Pac. 99,

12. Weld V. Oliver, 21 Pick. (Mass.) 559; 53 Am. Rep. 355, 15 Oreg. 413, 15 Pac. 659,

Pierce f. Benjamin, 14 Pick. (Mass.) 356, 3 Am. St. Rep. 169.

25 Am. Dec. 396; Neiler v. Kelley, 69 Pa. St. 18. Tomkinson v. Balkis Consol. Co.,

403; Harger v. McMains, 4 Watts (Pa.) 418; [1891] 2 Q. B. 614.

Taylor f. Morgan, 3 Watts (Pa.) 333; Berry 19. See supra, VII, D, 9, c, (iii), (a).

V. Vantries, 12 Serg. & R. (Pa.) 89; Dennis See also Clowes v. Hawley, 12 Johns. (N. Y.)
V. Barber, 6 Serg. & R. ( Pa. ) 420 ; Jacoby 484. Thus it is said in a work of reputation

:

V. Laussatt, 6 Serg. & R. (Pa.) 300. "In trover for title deeds, the jury give the

13. Baltimore City Pass. R. Co. v. Sewell, full value of the estate to which they beiong
35 Md. 238, 6 Am. Rep. 402; Parsons v. Mar- by way of damages, which, however, are gen-
tin, 11 Gray (Mass.) Ill; Hussey v. Manu- erally reduced to forty shillings on the deed
faeturers',* etc.. Bank, 10 Pick. (Mass.) 415; being given up." Mayne Dam. (Woods Am.
Sargent v. Franklin Ins. Co., 8 Pick. (Mass.) ed.) 497.

90, 19 Am. Dec. 306 ; St. Louis Perpetual Ins. 20. Connor v. Hillier, 11 Rich. (S. C.)
Co. V. Goodfellow, 9 Mo. 149. 193, 73 Am. Dec. 105.
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deed, and not merely the value of the paper muniments of title. In short where
the possession of the certificate is necessary to the possession and enjoyment of
the shares, the measure of damages is not the value of the paper on which the
certificate is printed, or anything else than the value of the shares of -whicii the
paper is the muniment of title, and for the possession and enjoyment of which
property the paper is necessary.^'

(v) Fob Conversion of Certificate Mjsbely, Actual Damages, and Not
Value of Shares, Recoverable. Where the case is one of the conversion of
the certificate merely, and not of the conversion of the shares represented thereby,
as where the shares continue to stand in the name of plaintiff, and defendant con-

tinues wrongfully to hold possession of the scrip certificate, although unable to

make use thereof to effect a transfer of the shares to himself, the measure of
damages of plaintiff will be limited to the loss he actually suffers, which loss is not
necessarily the value of the shares.^

(vi) Corporation Not Liable Fob Subsequent Depbeciation. A corpo-
ration failing or refusing to transfer stock on its books, at the request of a pledgee,
is not liable for subsequent depreciation of the stock.^

(vii) Nominal Damages Only Fob Technical Convebsion. It is said

that where plaintiff has suffered a technical conversion of his shares merely, with-

out any actual pecuniary loss, he can recover nominal damages only.^ .

10. Fiduciary Relations Between Corporation and Shareholder— a. Corpora-
tion a Trustee For Its Shareholders For Protection of Their Title. A well-settled

qualification of the rule that a corporation does not stand in a fiduciary relation

to its shareholders, but that they may deal with each other at arm's length in the

absence of fraud, is that a corporation is a trustee for its shareholders for the

purpose of protecting their titles to their shares ; and to this end it is bound to

exercise reasonable care and diligence, and is consequently responsible to a

shareholder who has lost his title to his shares through its negligence or

misconduct.^
b. Duty of Corporation to Exercise Care and Diligence in Discharging This

Trust. The duty of a corporation toward tjiose interested in the transfer of the

shares of its stock has been thus stated : It is " made the custodian of the shares

of stock, and clothed with power sufficient to protect the rights of every one
interested, from unauthorized transfers ; it is a trust placed in the hands of the

corporation for the protection of individual interests, and like every other trustee

it is bound to execute the trust with proper diligence and care, and is responsible

21. Morton v. Preston, 18 Mich. 60, 100 Smith, 81 IST. Y. -25. Compare Nutting v.

Am. Dec. 146. ' Thomassou, 57 Ga. 418.

22. Daggett v. Davis, 53 Mich. 35, 18 N. W. 25. Morawetz Corp. § 237 ; Perry Trusts,

548, 51 Am. Eep. 91. Compare Connor v. § 242; and the following cases:

Hillier, 11 Rich. (S. C.) 193, 73 Am. Dec. Colorado.— Supply Ditch Co. v. Elliott, 10

105 (where a recovery was allowed for the Colo. 327, 15 Pac. 691, 3 Am. St. Rep. 586.

full value of the stock represented by the Maryland.— Stewart v. Firemen's Ins. Co.,

shares which had been converted, the report 53 Md. 564; Hodges v. Planters' Bank, 7

not showing that the conversion of the cer- Gill & J. 306 ; Albert v. Baltimore Sav. Bank,
tiiicate did not deprive plaintiff of his legal 1 Md. Ch. 407.

title to the shares) ; Nelson v. King, 25 TeK. Massachusetts.— Loring v. Salisbury Mills,

655 (wliieh seems to resemble the last case in 125 Mass. 138; Shaw v. Spencer, 100 Mass.
its main facts). See also to the same effect 382, 97 Am. Dec. 107, 1 Am. Rep. 115; Atkin-
Mowry r. Wood, 12 Wis. 413, where the sub- , son v. Atkinson, 8 Allen 15.

ject of the conversion was a certificate of Peimsylvania.— Pennsylvania R. Co.'s Ap-
iaud scrip issued by the state, and' where peal, 86 Fa. St. 80 ; Bayard f. Farmers' Bank,
plaintiff was restricted to actual damages. 52 Pa. St. 232.

23. Dayton Nat. Bank v. Merchants' Nat. Tennessee.— Caulkins v. Memphis Gas-
Bank, 37 Ohio St. 208. Light Co., 85 Tenn. 683, 4 S. W. 287, 4 Am.

24. Budd V. Multnomah St. R. Co., 15 St. Rep. 786; Covington v. Anderson, 16 Lea
Oreg. 413, 15 Pac. 659, 3 Am. St. Rep. 169. 310.

For an illustration in a case arising be- United States.—Duncan v. Jaudon, 15 Wall,
tween a broker and customer see Gruman v. 165, 21 L. ed. 142; Lowry v. Commercial,

[VII, D, 9, i, (iv)]
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for any injury sustained by its negligence or misconduct." ^^ It is said that "in
all such cases there may be no actual fault on the part of the corporation, yet the
principle results from the justice and expediency, in such transactions, of casting

the lo|SS on those who can best prpvide against it.^

e. Liable in Damages Fop Failure to Discharge It, Although Not Guilty of

Fraud, Collusion, or Bad Faith— (i) In Oekebal. It may be further stated that

here as elsewhere the corporation can act only through agents, and that if a loss

is sustained through the act of the proper officer of the corporation touching a
transfer of the shares, the corporation, in the absence of fraud or collusion prac-

tised against it, must bear thp loss, and it cannot be put upon the transferee.^

As the corporation appoints the officers before- whom the transfers of stock
must be made, it is responsible for their acts, and must answer for their negli-

gence or default, whenever the rights of a third person are concerned.^'

(ii) Liable FoM Issuing Nvsw Certificate Without Sureendeb of Old.
To illustrate this duty and liability, it may be observed that the corporation does
not act with proper care and diligence if it admits a transfer to registry, and issues

a new certificate without the surrender of the old one, unless the loss or destruction

of the old one is proved ; and even then it seems that the corporation is entitled

to a bond of indemnity.^ If therefore its officers, through neglect, issue a new
certificate to a supposed transferee without requiring the old certificate to be
surrendered, the corporation becomes liable in damages to a hona fide transferee

of such new certificate.*'

(ill) Liable Fob Tbansfebbing Ssabes onAncientPowebs of Attorney
Without Inquibing Whether They Have Been Revoked. So where the
signatures to powers of attorney for transfers were genuine, but at the time of the
transfer were thirteen years old, the corporation was put upon inquiry, and was
bound, before making the transfer, to ascertain whether the power had been
revoked.^

(iv) Liable Fob Pebmitting Wbongful Tbansfebs. Under the operation

of this principle, a corporation which permits wrongful transfers of shares to be
made upon its books becomes liable in damages to the true owner whose legal

title has been thereby divested. This liability arises where the corporation per-

mits one who is agent of another to transfer the shares of his principal to him-
self on its books, without proper authority from his principal, in the particular

case, with no other authority than a general power of attorney authorizing him
to sell and transfer stock and other securities and property, the sliare certificates

not being indorsed by his principal ;'* and where a corporation; knowing that

certain stock is held in trust, aids the trustee in converting it to his own use, by
changing and reissuing stock certificates, and making transfers on its books ;^ or

(in Louisiana) where the corporation, without a mandate " express and special,"

within article 2997 of the civil code, has permitted a transfer of a sliareliolder's

shares.^' And in general if a person gets possession of the certificates of shares

of another, under circumstances which do not constitute him the owner or put
him under the protection of the rule relating to hoiia fide purchasers for value,

etc., Bank, 15 Fed. Cas. No. 8,581, Taney 31. Supply Ditch Co. v. Elliott, 10 Colo.

310. 327, 15 Pac. 691, 3 Am. St. Eep. 586.

26. Cleveland, etc., E. Co. v. Robbins, 35 32. Pennsylvania E. Co.'s Appeal, 86 Pa.
Ohio St. 483; Lowry v. Commercial, etc., St. 80; Bayard v. Farmers', etc., Bank, 52
Bank, 15 Fed. Cas. No. 8,581, Taney 310. Pa. St. 232.

27. Chew V. Baltimore Bank, 14 Md. 299

;

33. Tafft v. Presidio, etc., E. Co., 84 Cal.

Cleveland, etc., R. Co. v. Robbins, 35 Ohio St. 131, 24 Pac. 436, 18 Am. St. Rep. 166, 11

483, 500. L. R. A. 125, decided under Cal. Civ. Code,
28. Hodges v. Planters' Bank, 7 Gill & J. § 324.

(Md.) 306; Albert v. Baltimore Sav. Bank, 34. Caulkins v. Memphis Gas-Light Co.,

1 Md. Ch. 407. 85 Tenn. 683, 4 S. W. 287,, 4 Am. St. Rep.
29. Lowry v. Commercial, etc., Bank, 15 786. See also infra, VII, D, 13, b et seq.

Fed. Cas. No. 8,581, Taney 310. 35. Woodhouse v. Crescent Mut. Ins. Co.,

30. See infra, VII, D, 12, b, (ll). 35 La. Ann. 238.
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the corporation will be liable to the real owner, in an action for damages for the
conversion of his shares, if its officers transfer the sliares on the corporate books
to the supposed owner. The governing principle is thab the owner of property
cannot be deprived of it without his consent, except by due process of law.^°

(v) Liable For Restbictinq Riobtful Tbansfebs. In like manner it is

a breach of this trust for a corporation to refuse to make upon its books a rightful
transfer of the shares of a member, for which it is liable to him in damages.^'' A
mere notice to the officers of the company, from parties having a benelicial interest

in the stock sought to be transferred, that the right of the party liaving the legal
title to make the transfer is questioned and will be contested, will not justify the
officers in a persistent refusal to mak'e the transfer, after a reasonable and sufficient

time has elapsed to enable the parties giving the notice to institute legal proceed-
ings to contest the right to make tlie transfer.^^

II. Liability of Corporation For Making or Permitting Wrongful Transfers on
Its Books— a. Liability Fop Transferring on Power of Attorney Executed by
Shareholder Who Is Non Sui Juris. "We shall see^' that the rule is that where a
corporation recognizes a power of attorney to transfer shares on its books, it takes
the risk of its validity, just as a banker takes the risk of the validity of tlie signa-

ture of the check which it pays. Under this view the corporation is therefore
liable in case it permits a transfer under a power of attorney which is either

forged,** or executed by an infant, a married woman, or a lunatic.*'

b. Corporation Cannot Refuse Transfer Because It Dissents From Motive of
Parties to Transfer— (i) In Genebal. As elsewhere seen, when treating of the
rigiit of shareholders to alien their shares,** the conclusion is that where the
parties to the transfer of corporate shares comply with the conditions which give
them the legal right to have the transfer made on the books of the company, the
officers of the corporation are under no duty to inquire into the motives of the

transfer, nor can tliey refuse to make the transfer on the books of the corpora-

tion because they may think that the motives of the parties are improper, or that

the transfer may injuriously affect the interests of that or of some other com-
pany. Their duties are merely ministerial and clerical, and they have no judicial

36. Western Union Tel. Co. v. Davenport, since the purchaser in such a case becomes
97 U. S. 369, 24 L. ed. 1047. It has been held responsible for whatever remains unpaid in

that, for a banking corporation to take up a respect of the shares. Herdegen v. Cotz-

share certificate from one to whom a life- hausen, 70 Wis. 589, 36 N. W. 385. To
estate therein had been bequeathed, upon her this statement of doctrine it ought to be
presentation of the same, with an indorse- added by way of caution, that other courts

ment thereon by the executors, that they had have held that where a corporation issues un-

sold, assigned, and transferred to her such paid stock as fully paid up it thereby es-

shares, without inquiring as to whether there tops itself, as against an innocent purchaser

was an actual sale or transfer to her for for value, from claiming that anything re-

value, is such negligence as will render the mains unpaid in respect of them. See supra,

bank and its officers liable to the remainder- VI, M, 3, a.

man, where such officer had actual knowledge 39. See infra, VII, D, 14, a, (l).

of the contents of the will. Cox v. Wilson 40. See infra, VII, D, 14, a, (i) et seq.

First Nat. Bank, 119 N. C. 302, 26 S. E. 22. 41. Chew v. Baltimore Bank, 14 Md. 299,

37. Carroll v. Mullanphy Sav. Bank, 8 where a corporation was held liable to a
Mo. App. 249, no evidence that the share- lunatic for permitting a transfer on its

holder was indebted to the corporation. books of shares belonging to the lunatic on
38. State v. Mclver, 2 S. C. 25. It has the faith of a power of attorney executed by

been held that the fact that certificates of the lunatic. But it has been held that a
stock purporting to be fully paid have been sale of corporate stock by a minor, if not
inadvertently issued to subscribers who have on its face manifestly injurious to her, is

paid but two thirds of their subscriptions, merely voidable at her election; and the cor-

and that the secretary of the corporation has poration, being bound to make transfer to

been ordered by the directors to call m and the purchaser if the sale has not been
cancel such certificates, does not justify him avoided at the time it is demanded, is not
in refusing to transfer on the books of tne liable for any loss resulting from the sale

coj'poration shares purchased from one of and transfer. Smith r. Nashville, etc., E. Co.,

such subscribers. Nor is it material whether 91 Tenn. 221, 18 S. W. 546.

the sale of the stock was bona fide or not, 43. See supra, VII, D, 1, d.

[VII. D, 10. e, (iv)]
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power to pass upon the validity of the reasons whicli induce the parties to demand
the transfer.^' j?'

(ii) Exception bt Cash of CompmAor to Wreck CorporationandMerge
It in a ^^Trust." An exception to this principle has been admitted, to the effect

that where a person demanding the transfer of the shares on the books of the com-
pany has conspired with others and entered into an arrangement whereby the shares

were to be indorsed and delivered to him, apparently and professedly for value,

but really without any consideration, so as to enable him to acquire the ownership
and control of the corporation to the exclusion of all other persons interested

therein, the person demanding the transfer being an agent of one of that species

of combination known as a "trust" for the control of corporations, the officers

of the corporation will be justified in resisting the transfer."

(hi) Corporation Cannot Restrain Transfers Made to Effect Col-
lateral Purposes Not Unlawftxl. Under the operation of the foregoing
principle this will be the rule in the case of an out-and-out transfer made for the
purpose of enabling the transferee to vote at a corporate election.*' It has been
so held where the object of the transfer was to enable the transferee to become a
party to an action.*^ But such an effect will not be ascribed to a transfer where
it appears that it was a sham, and that there was no real change in ownership.*''

e. Whether Blank Transferee Must Satisfy Corporation That He Is Genuine
Purchaser. It has been held that the corporation is under no obligation to permit
a transfer to be made to a person claiming to be the assignee of a certificate, on
the mere presentation of such a certificate, with an assignment and power of
attorney executed by the original holder in blank, no person being named or

specified as the assignee or attorney ; and moreover, that an action of assumpsit
cannot be maintained against the bank, for refusing to permit such transfer,

without proof by plaintiff that he had purchased the certificate and was the owner
thereof.*^ Bat the true view seems to be that tlie holder of a certificate of shares

of stock, with an irrevocable power of attorney from the owner to transfer them,
is the presumptive equitable owner, and if shown to be a holder for value with-

out notice his title cannot be impeached, although the attorney's name is in

blank ; that such a power of attorney may be filled up and executed, by any one
of several successive ionafide holders, whenever his interests may require it ; and
that the power is neither exliausted by its first use, revoked by the maker's death,

nor affected by passing through any number of hands, until its execution by an

43. state r. Mclver, 2 S. C. 25; In re money and take back the stock where the
Klaus, 67 Wis. 401, 29 N. W. 582. proof shows that no injury has resulted from
44. Gould V. Head, 41 Fed. 240. Compare the transaction. Taylor v. Miami Exporting

38 Fed. 886. Co., 6 Ohio 176.

It has been held that a pooling arrange- 46. Stock was transferred to A on the day
ment by which shareholders transfer their of the commencement of an action to set

shares to trustees, to be voted as directed by aside sales made by the corporation, in order
holders of the majority thereof for the period that A might join in the action. The money
of five years, unless the holders of two thirds with which the purchase was made was
of such stock vote to put an end to the trust placed to A's credit by the person who wanted
sooner, is contrary to public policy and void, him to join, and the shares were not trans-
as against the right of an assignee of some ferred on the books of the corporation. It

of the trustees' certificates to have the shares, was held (Davis, P. J., dissenting) that the
thereby represented, issued to him in his own transfer carried title to A, and that he was
name and under his own control. Harvey v. properly a party to the action. Ervin f.

Linville Imp. Co., 118 N. C. 693, 24 S. E. 489, Oregon R., etc., Co., 35 Hun (N. Y.) 544.

54 Am. St. Rep. 749, 32 L. R. A. 265. 47. A transfer of bank-stock to citizens

45. See supra, VII, D, 1, d. It has been of the state, by a non-resident holder, for
held that if a party purchases of a bank a the purpose of enabling them to vote, under
large amount of stock to increase the num- the statute, without any real change in the
ber of votes he is entitled to throw, makes use ownership, does not according to one holding
of them for that purpose, and immediately make the transferees legal voters. State v.

thereafter the directors return the purchase- Hunton, 28 Vt. 594.

money and reeume the stock, a court of equity 48. Dunn v. Buffalo Commercial Bank, 11
will not compel the purchaser to refund the Barb. (N. Y.) 580.

[VII, D, 11, e]
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actual transfer.*' As he is presumptively the equitable owner, the corpora-

tion cannot, before permitting a transfer to him of the shares on its books,

put him to further proof of his title, without first producing evidence impeach-
ing it.'"

d. Corporation Not a Guarantor of Shareholder's Title— (i) In Genmiul.
As already indicated ^' it is sometimes held that the measure of duty of the cor-

poration is good faith and reasonable care and diligence ; and that, in the absence
of fraud or collusion on the part of its officers charged with the duty of protecting
the title of the shareholder, tlie mere transfer of stock on the books thereof, by
direction of the vendor to his vendee, does not make the company liable as a

guarantor of the vendor's title to the stock.^^

(ii) Does Not Become Sues Guarantor by " Certification " of Shares
Under Enoliss Custom. A " certiiication " of shares, under a custom which
has sprung up on the English Stock Exchange, has been held to amount to no
more than a representation that the transferrer has produced to the person certify-

ing such documents as are apparently in order, and as show on the face of them
a prima facie title in the transferrer to transfer the shares mentioned in the

transfer. It does not warrant the title of the transferrer, or the validity of

the various documents wliich establish his title. It does not therefore estop

the company from afterward denying title to one "who purchases shares on
the faitli of sucli a certiiication, or give him an action against it for a careless

misrepresentation.^'

e. Right of Corporation to Refuse Substitution of Assignee Until Subscription

Paid. No general rule upon tliis question can be stated witli confidence, but its

solution depends in most cases upon the terms of the charter, governing statute,

or valid by-law. One view is that tiie fact tliat an assessment against the shares

has been made and is delinquent does not defeat the right of a shareholder to

have the shares transferred to a purchaser, since the identity of the shares, or the

lien thereon for tlie assessment, is not affected by the transfer.^ The principle,

however, remains that the mere assignment by a subscriber of his shares will not

relieve him from liability to the corporation in respect of any impaid balance due
thereon until the assignee is regularly substituted in his place on the books of the

corporation. '°

f. Corporation Should Refuse Transfer Unless Old Certificate Surrendered.

(i) In General. Where certificates are outstanding representing shares of

stock, it is the duty of the corporation to resist any transfer of such shares on its

books, without the production and surrender of the certificates ; and any act done
or suffered by the corporation which invests a new party with the ownership of

49. Mt. Holly, etc., Turnpike Co. v. Ferree, 51. See supra, VII, D, 10, b.

17 N. J. Eq. 117; Leavitt v. Fisher, 4 Duer 52. Central R., etc., Co. v. Ward, 37 Ga.

(N. Y.) 1; Tatman v. Lobach, 1 Duer {N. Y.) 51.5.

354. 53. Bishop v. Balkis Consol. Co., 25

50. Thus it has been held that a corpo- Q. B. D. 512, 59 L. J. Q. B. 565, 63 L. T.

ration whose duty to its shareholders is to Rep. N. S. 601, 2 Meg. 292, 39 Wkly. Rep.

protect persons interested from unauthorized 99 [affirming 25 Q. B. D. 77].

transfers of stock upon its books is not bound 54. Craig v. Hesperia Land, etc., Co., 113

to examine whether a transferrer with power Cal. 7, 45 Pac. 10, 54 Am. St. Rep. 316, 35

to transfer is attempting a fraud. Hughes v. L. R. A. 306.

Drovers', etc., Nat. Bank, 86 Md. 418, 38 Atl. The fact that a shareholder does not know
936. On the same grounds it has been held of an assessment upon his stock at the time

that a corporation' \vhich in good faith accepts he demands a transfer on the books of the

the surrender of old stock certificates from company to a purchaser from him, or when he

one holding a power of attorney authorizing brings action to enforce his rights, does not

him to transfer them and issue new certiii- defeat his right to the transfer. Craig v.

cates to the purchaser is not liable for the Hesperia Land, etc., Co., 113 Cal. 7, 45 Pac.

stock to the owners, although such attorney 10, 54 Am. St. Rep. 316, 35 L. R. A.

surreptitiously obtained possession of the 306.

stock and converted the proceeds to his own 55. Putnam v. New Albany, etc., R. Co.,

use. Couts V. Louisville, etc., R. Co , 92 Ky. 16 Wall. (U. S.) 390, 21 L. ed. 361, opinion

263, 17 S. W. 564, 13 Ky. L. Rep. 557. by Strong, J.
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the shares, without the due production and surrender of the certificate, renders

the corporation liable to the real owner of the shares for their conversion.^* And
it is so liable to a T)ona fide holder for value of the old certificate.^'

(ii) Nsw Certificates Issued Witsout Taking Up Omiginal Ones
iNYALip. If the secretary of a corporation issues new share certificates without
taking up and canceling the original certificates, the new certificates will be
invalid,^ except as the foundation of a claim for indemnity against the corpora-

tion under the principles elsewhere stated.^'

(hi) Validity of Bt-Iaw Restraining Transfers Except Upon Sur-
render OF Certificate, Etc. It follows from what has preceded that a by-law
of a corporation, providing that no shares of its stock shall be transferred on its

books until the certificate has been surrendered to its president or shown to be
lost, is valid and binding on all its shareholders and their heirs.*

(iv) Corporation Not Liable to Holder of Certificate in Case of
Transfer by Order of Court. When a judicial tribunal of last resort, after a

bona fide contest by the corporation, has ordered stock to be transferred to a pur-

chaser at a sheriff's sale, the corporation is not liable to the holder of the certifi-

cate of the stock, who took no steps to protect himself.*'

(v) Previous Transfer to Furosaser at Execution Sale. One who
purchases shares of bank-stock, expressed to be "transferable at the bank," has

no action against the bank for refusing to transfer to him on its books, where,
previous to any notice by him to the bank, it had transferred them in good faith

to one who had purchased them at a sale on execution against the person in

whose name they stood on the corporate books.*^

12. Duties and Responsibilities of Corporation Where Certificates Have Been
Lost or Stolen— a. Rights of Owner Superior to Those of Bona Fide Purchasers
of Lost or Stolen Share Certificates. Share certificates not being negotiable

instruments, if such a certificate is lost or stolen from the owner, without fault

on his part, his right to it is superior to that of any person who may acquire it

by purchase for value from any other holder ;
*^ and he may maintain, against

the corporation and the person who holds the stolen scrip, an action to establish

his right to it.*^

56. Illinois.— Hall v. Rose Hill, etc.. Road Equitable owner, not producing certificate,

Co., 70 111. 673. cannot maintain action against the corpora-

Maryland.— Cohen v. Gwynn, 4 Md. Ch. tion for refusing to register a transfer of

357. the shares to him. New London Nat. Bank
Massachusetts.— Sewall v. Boston Water t'. Lake Shore, etc., R. Co., 21 Ohio St. 221.

Power Co., 4 Allen 277, 81 Am. Dec. 701. Circumstances under which a corporation

New York.— Cushman v. Thayer Mfg. Jew- was held liable in damages to the real owner
elry Co., 76 N. Y. 365, 32 Am. Rep. 315 (per of shares for transferring them on its books
Miller, J. ) ; New York, etc., R. Co. v. Schuy- to another and issuing a new certificate with-
ler, 34 N. Y. 30 ; Pollock v. National Bank, out the production of the old one.

.
Strange

7 N. Y. 274, 57 Am. Dec. 520; Smitn v. v. Houston, etc., R. Co., 53 Tex. 162.

American Coal Co., 7 Lans. 317. 58. Hall v. Rose Hill, etc.. Road Co., 70
Texas.— Strange ;;. Houston, etc., R. Co., 111. 673 ; Cincinnati, etc., R. Co. v. Citizens'

53 Tex. 162. Nat. Bank, 11 Ohio Dec. (Reprint) 50, 24
United States.— South Bend First Nat. Cine. L. Bui. 198.

Bank v. Lanier, 11 Wall. 369, 20 L. ed. 59. See infra, VIl, T>, U, d, (i).

172. 60. State v. Iberville Parish Judge, 30 La.

-Donaldson v. Gillot, L. R. 3 Ann. 307.

Eq. 2'74, 12 Jur. N. S. 959, 15 L. T. Rep. N. S. 61. Friedlander v. Slaughter House Co.,

382, 15 Wkly. Rep. 166; Matter of Bahia, 31 La. Ann. 523.

etc., R. Co., L. R. 3 Q. B. 584, 9 B. & S. 62. Williams r. Mechanics' Bank, 29 Fed.
844, 37 L. J. Q. B. 176, 18 L. T. Rep. N. S. Cas. No. 17,727, 5 Blatchf. 59.

467, 16 Wkly. Rep. 862; Davis v. Bank of 63. East Birmingham Land Co. v. Dennis,
England, 2 Bing. 393, 3 L. J. C. P. 0. S. 4, 85 Ala. 565, 5 So. 317, 7 Am. St. Rep. 73, 2
9 Moore C. P. 747, 9 E. C. L. 629. L. R. A. 836 ; Barstow v. Savage Min. Co.,

57. Supply Ditch Co. v. Elliott, 10 Colo. 64 Cal. 388, 1 Pac. 349, 49 Am. Rep. 705.
327, 15 Pac. 691, 3 Am. St. Rep. 586; South 64. Wells v. Smith, 7 Abb. Pr. /N. Y.)
Bend First Nat. Bank r. Lanier, 11 Wall. 261. For the same principle as to bills of
(U. S.) 369, 20 L. ed. 172. lading indorsed in blank see Gurney v. Beh-
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b. Corporation Issues New Certifleate Where Old One Not Produced at Its

Peril— (i) In General. If the share certificate of a shareholder has been lost,

and he or his alleged vendee claims of the corporation the issue of a new certifi-

cate, the corporation will issue it at its peril, and is therefore as elsewhere stated"
entitled to demand indemnity before making such new issue.^*

(ii) May Require Bond op Indemnity Before Issuing New Certifi-
cate. A bond of indemnity may be required by a corporation as a condition of
issning new certificates of stock for those that have been lost, where the owner is

an assignee and has never had possession of the old certificates, and the lapse of
time is not so great as to preclude danger of their reappearance."

e. Corporation Refuses to Register Transfer to Rightful Owner at Its Peril—
(i) In General. So where, on a false allegation made to the corporation bj a
shareholder that his share certificate has been lost, if the corporation refuses to
admit a hona fide purchaser of such certificate to registration on its books, as a
shareholder in respect of it, it equally proceeds at its peril.**

(ii) InSuch Case Vendor of Bona Fide Shareholder May Be Iiabls
Together With Corporation. If a shareholder sells his shares to a pur-
chaser for value and in good faith, and afterward, by means of a false afiidavit

of their loss and a bond of indemnity, procures the corporation to issue new-
shares to him, and to refuse to admit to registration and to the rights of a share-
holder his vendee, the latter may have an action against both him and the cor-

poration.^' The right of action against the vendor of the shares is supported on
the principle which gives a right of action not only against the principal tort-

feasor, but also against all who aid and abet him in the doing of the wrong, all

being regarded as principals.™

13. Transfers of Shares Held in Trust— a. Issuing Shares to Third Persons
"In Trust." The propriety of a corporation issuing its shares to a third person
who is not a regular subscriber thereto, to be held in trust for the corporation, or
to be held upon some other trust, depends of course upon the governing statute,

or where the governing statute permits such an issuing, in some cases upon the
governing by-laws. It seems that a corporation cannot, by an arrangement of

this kind, whereby it issues a part of its shares in trust, disable itself from issuing

the remaining shares to iona fide takers at their par value, that is, from filling

rend, 3 E. & B. 622, 18 Jur. 856, 23 L. J. which justice might require. Galveston City
Q. B. 265, 2 Wkly. Eep. 425, 77 E. C. L. Co. v. Sibley, 56 Tex. 269. The decree, whick
622. is a long one, is set out in the report, 56 Tex.
That the purchaser from one who has no 279-281.

title must prove negligence of the true owner Statute of New York giving a remedy for
and show that it is the proximate cause of procuring a duplicate certificate in case of
the deceit see Barstow v. Savage Min. Co., a loss of the original. N. Y. Laws (1873),
64 Cal. 388, 1 Pac. 349, 49 Am. Rep. 705 c. 151, § 1. For comments on this statute
[quoted with approval in East Birmingham with the view that its constitutionality is

Land Co. v. Dennis, 85 Ala. 565, 5 So. 317, doubtful see 2 Thompson Corp. § 2524. Con-
7 Am. St. Eep. 73, 2 L. E. A. 836]. sideratiou of this statute explained and peti-

65. See infra, VII, D, 12, b, (ii). tion upon which it was held that the court
66. For a case proceeding upon this prin- had no jurisdiction to order the issuing of

ciple and deciding a number of incidental a new certificate see Biglin v. Friendship As-
questions see Cleveland, etc., R. Co. v. Eob- soc, 46 Hun (N. Y.) 223, 11 N. Y. St. 566.

bins, 35 Ohio St. 483. 68. Greenleaf v. Ludington, 15 Wis. 558,
67. Guilford v. Western Union Tel. Co., 82 Am. Dec. 698.

43 Minn. 434, 46 N. W. 70. For an unteu- 69. Greenleaf v. Ludington, 15 Wis. 558,
able holding to the effect that the company 82 Am. Dec. 698.
may be compelled by mandamus to issue a 70. Among the cases illustrating this prin-
new share certificate in place of one adver- ciple are : Dreyer v. Ming, 23 Mo. 434 ; Coats
tised under a by-law as lost see State v. New v. Darby, 2 N. Y. 517; Judson v. Cook, 11

Orleans Gaslight Co., 25 La. Ann. 398. Barb. (N. Y.) 642; Herring v. Hoppock, 3

Protecting the company by requiring the Duer (N. Y.) 20 [affirmed in 15 N. Y. 409];
claimant of the lost share certificate to fur- Beardsley, C. J., in Davis v. Newkirk, 5 Den.
nish a bond of indemnity, and also by al- (N. Y.) 92, 94; Wall v. Osborn, 12 Wend.
lowing the case to stand on the docket and (N. Y.) 39; Root v. Chandler, 10 Weni.
be kept open for any further proceedings (N. Y. ) 110. 25 Am. Dec. 546; Phillips ».
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tip its capital stock in the regular way.''' A resolution to deliver the stock of a

corporation to trustees of a certain association or combination, which is carried

unanimously by tlie votes of all wlio are present, includiug every member of the

trustees of the corporation and all the shareholders except two, who own but a
small part of the stock, and who in fact have consented to the delivery of the

stock, lias been held sufficient to make the corporation a party to the combination^^
b. Effect of Notice on Books of Corporation That They Are Held in Trust For

Third Persons. Although there has been some wavering, of judicial opinion on
this question,''^ yet most of the cases unite in holding that where the shares are so

registered on the books of the company as to convey to the officers of the com-
pany notice that they are held in trust for a third person, the corporation is bound
to see, before it permits a conveyance on its books by the trustee, that he has the

consent of the cestui que trust where that is necessary, or that he is otherwise
acting witiiin the authority conferred upon him by the instrument creating the

trust or by the decree of a court of competent jurisdiction ; otherwise the corpo-

ration will be obliged to make good any loss accruing to the trust estate from the
unauthorized transfer. In short if the corporation, having notice of the trust,

permits the trustee to transfer without authority, it is liable if he misappropriates
the fund.'* Therefore one who holds corporate shares on the books of the cor-

poration as trustee of another cannot insist upon their transfer by the corporation

without exhibiting his authority in full.'"

e. Notice in Case of Fiduciary Having Power to Sell Personal Property of

Estate, Such as Administrators, Guardians, Assignees in Insolvency, Ete.— (i) Is
Oeneral. How far the company or transfer agent is chargeable with notice of

the terms under which stock is held in a fiduciary capacity depends largely upon
the nature of the trust. In the case of administrators, guardians, and assignees

of the estates of insolvents, it would seem that the company acting in good faith

is discharged of any participation in the wrong, when it assures itself of the

official character of the person seeking to make the transfer. For the law casts

the legal title of the personal property of the estate upon such trustees. Their
primary duty is administration, and involves the power to sell personalty, when
necessary for the payment of- debts or the proper management of the estate.'^

So where the transfer is signed simply as administrator and is made to the " heirs

and distributees " of the decedent, the company is not charged with notice of the

existence and contents of a will, although in fact the transfer is made by an
administrator cutti testamento annexe, and passes the title to the stock to the

legatees in accordance with the terms of the will ; and consequently is not liable

for permitting a subsequent transfer in violation of the terms of the trust."

(ii) In Case op Judicial Sale Duty of Cobposation Befose Transfer-
SING Shames to See That Terms of Order Are Complied With. "Where
an order of court authorized an administrator to sell shares belonging to the estate

Hall, 8 Wend. (N. Y.) 610, 24 Am. Deo. Pennsylvania.— Bayard v. Farmers', etc.,

108. Bank, 52 Pa. St. 232.

71. Poor V. European, etc., R. Co., 59 Me. South Carolina.— Magwood v. Southwest-
270. 1 ern Railroad Bank, 5 S. C. 379.

72. People v. North River Sugar Refining United States.— Lowry v. Commercial, etc.,

Co., 54 Hun (N. Y.) 354, 3 N. Y. Suppl. Bank, 15 Fed. Cas. No. 8,581, Taney 310,

401, 7 N. Y. Suppl. 406, 27 N. Y. St. 282, 2 opinion by Taney, J.

L. R. A. 33, 5 L. R. A. 386 [affirmed in 121 See note on this subject in 19 Am. & Eng.
N. Y. 582, 24 N. E. 834, 31 i.. Y. St. 781, 18 Corp. Cas. 412.

Am. St. Rep. 843, 9 L. R. A. 33]

.

75. Bayard v. Farmers', etc., Bank, 52 Pa.
73. See Albert v. Baltimore, 2 Md. 159

;

St. 232.

Albert v. Baltimore Sav. Bank, 1 Md. Ch. 76. Field v. Schieffelin, 7 Johns. Ch. (N. Y.)

407. 150, 11 Am. Dec. 441; Bayard v. Farmers',
1 74. California.— Brewster v. Hartley, 37 etc.. Bank, 52 Pa. St. 232; Wallace ».

Cal. 15,99 Am. Dec. 237. Holmes, 29 Fed. Cas. No. 17.100, 9 Blatchf.
Maryland.— Marbury r. Ehlen, 72 Md. 206, 65. Compare Atkinson v. Atkinson, 8 Allen

19 Atl. 648, 20 Am. Ren. 467; Stewart v. (Mass.) 15.

Firemen's Ins. Co., 53 Md. 564; Farmers', 77. Smith v. Nashville, etc., R. Co., 91
etc., Bank v. Wayman, 5 Gill 336. Tenn. 221, 18 S. W. 546.
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at private sale, on good security, and authorized a credit of only one year, and
the administrator sold upon a credit of ten years, and accepted the individual

note of the purchaser without security, the company was liable for the loss sus-

tained by the estate in consequence of its registering the transfer and issuing new
certificates.™

d. Executors Under a Will— (i) In Gmkeral. An executor under a will

holds the legal title to tlie personalty and presumably has the power to sell shares

belonging to the estate for the purpose of the trust created by the will or imposed
upon liim by the will. His letters testamentary show an apparent right to dispose

of the stocks of the testator even though bequeathed specifically ; and on princi-

ple the company is bound to respect his title and transfer them according to his

desire. Nor, in the absence of notice of an intended breach of trust, is the cor-

poration bound to concern itself with the disposition which the trustee makes of

the proceeds of the sale ; or to see whether, in making distribution, he proceeds

in conformity with the terms of the will.''

(ii) When Company Iiabls For Issuing New Certificates After
Removal of Exbgutor From Office. Where a company upon reorganization

issued two negotiable certificates to ' an executor, redeemable in new stock, in

place of stock belonging to the estate which he surrendered, it was held liable for

a loss occasioned to the estate by his negotiation of the certificates after his

removal from ofiice, and the issue of the new stock to the holders thereof.™

(ill) Where Executor Is Also Trustee Under Will, Company Put on
Inquiry With Respect to His Powers. There are cases, however, which are

difficult to reconcile with tliis view, in which it is said that the transfer being

made by an executor, his character of executor is notice of itself that there is a

will open to inspection on the public records, and that the company is charged

with a notice of its contents and of the trust which it creates as if it had actually

read it.^'

e. In Case of Shares Held by a Guardian. If shares are transferred on the

books of the corporation to a person, with tlie addition of the word " guardian,"

78. Citizens' St. R. Co. v. Bobbins, 128 Ind. charge the company. Bayard v. Farmers',

449, 26 N. E. 116, 25 Am. St. Rep. 445, 12 etc., Bank, 52 Pa. St. 232.

L. R. A. 498. Compare Marbury v. Ehlen, 72 80. Mobile, etc., R. Co. v. Humphries,

Md. 206, 19 Atl. 648, 20 Am. St. Rep. 467: (Miss. 1890) 7 So. 522.

Webb V. Graniteville Mfg. Co., 11 S. C. 396, 81. Stewart v. Firemen's Ins. Co., 53 Md.
32 Am. Rep. 479. 564; Caulkins f. Memphis Gas-Light Co., 85

79. Hutchins v. State Bank, 12 Mete. Tenn. 683, 4 S. W. 287, 4 Am. St. Rep. 786

;

(Mass.) 421. The English courts have Lowry i;. Commercial, etc.. Bank, 15 Fed. Cas.

adopted this view in cases growing out of No. 8,581, Taney 310. For a case proceeding

the duties of the Bank of England as transfer on this principle, charging the company with

agent of shares in the public funds. Frank- notice of the powers of the executor under

lin r. Bank of England, 9 B. & C. 156, 7 L. .T. the terms of the will and with knowledge

K. B. 0. S. 183, 4 M. & R. 11, 1 Russ. 575, 46 that he was dealing with the shares as his

Eng. Ch. 511, 17 E. C. L. 78; Fowler ;;. own property, so as to make the company

Churchill, 2 Dowl. N. S. 562, 7 Jur. 156, .2 liable for the loss sustained by the cestui que

L. J. Exch. 230, 11 M. & W. 323; Bank of trust, in consequence of transferring the

England v. Lunn, 15 Ves. Jr. 569; Bank of shares on its books, see Lowry v. Commer-

England v. Parsons, 5 Ves. Jr. 665; Hartga cial, etc.. Bank, 15 Fed. Cas. No. 8,581, Taney

V. Bank of England, 3 Ves. Jr. 55. Compare 310. Compare Albert v. Baltimore, 2 Md.

Keane v. Roberts, 4 Madd. 332, 20 Rev. Rep. 159 [.reversing 1 Md. Ch. 407], a case grow-

306; McLeod v. Drummond, 17 Ves. Jr. 132, ing out of the same estate and the transac-

11 Rev. Rep. 41. These cases all turn upon tions of the same executor. It was there

the legal title of the executor to the fund. held that the mere facts that the stock in

The facts were not such as to charge him as question stood on the books in the names

trustee in addition to, or independently of, of the executors as such, and was subse-,

his office as executor. The principle has quently transferred to them as "trustees"

been recognized in those American cases in in connection with the privilege of a certain

which the executor has acted solely in his married woman to draw the dividends, were

capacity as executor, and the case is un- insufficient to charge the corporation with

embarrassed by anv additional trust relation notice of the trust, and render it liable for a

growing out of the provisions of the will, loss resulting from allowing the trustees to

and with a knowledge of which it is sought to transfer the stock.
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this/ will charge the corporation with notice of the fact that the shares are held

in trust; and if they are thereafter hypothecated without an order of court,

and the corporation recognizes the transfer and completes it on its books, it will

be liable for a conversion.^ So where the certificate gives notice on its face that

shares are the property of the minors, the transfer will be void both as to the

company and the transferee.^^

f. In Case of Ordinary Trustees— (i) In Genebal. The principle is that

ordinary trustees, excluding those already considered, have no powers ex officio,

or as matter of law, but that one dealing with them must ascertain the extent

of their powers at his peril. When therefore a share certificate shows on its

face that the stock is held in trust, one lending money on a pledge of it by the

trustee will be charged with notice of the fact that the latter is abusing his trust,

when apparently the loan is for a private purpose, and an inquiry would reveal

the fact.** And since the company is a custodian of the rights of the shareholders,

such a notice to it of the fiduciary nature of the transferrer's title will charge it

with the obligation to ascertain the extent of his power to transfer it. If it per-

mit a transfer without doing so, it will render itself liable to tlie cestui que trust,

who is thereby injured.*^ To protect itself against such liability, it has a right to

refuse a transfer of stock held in trust until the terms of the trust are submitted
to its legal adviser.*^

(ii) Lapse of Time Will Wot Affect Liability After Notice of
Trust. When the company is once charged with a notice of the fact that the

stock is lield in trust and of the limited powers of the trustee, the mere lapse of

time before the transfer in fraud of the cestui que trust will not afEect its

liability.^'''

(in) Not Necessary That Beneficiary Should Be Named on Books.
An examination of the foregoing cases will show that it is not necessary that the

name of the beneficiary should be disclosed on the books, to charge the corpo-

ration with knowledge of the trust. The addition of the word "executor,"
" guardian," or " trustee " is sufficient to put it upon inquiry, and that is

enough.^
(iv) In Case Shares Are Registered as ITeld " In Trust." It has been

said that the fact that shares are entered in the books of a company and in a

transfer as held "in trust" is sufficient of itself to put a purchaser on inquiry as

to the right to sell them.*'

82. Webb v. Graniteville Mfg. Co., 11 S. C. 86. Bayard v. Farmers', etc., Bank, 52 Pa.
396, 32 Am. Rep. 479, where the shares had St. 232.

been indorsed in blank and placed by the 87. Marbury v. Ehlen, 72 Md. 206, 19 Atl.
guardian in the hands of his attorney for 648, 20 Am. St. Eep. 467.

purposes connected with the administration, 88. Webb v. Graniteville Mfg. Co., 11 S. C.

and were by the attorney hypothecated to 396, 32 Am. Eep. 479. For two early and
secure his own debt. seemingly untenable decisions opposed to this

83. Atkinson v. Atkinson, 8 Allen (Mass.) principle see Albert v. Baltimore, 2 Md. 159;
15. Albert v. Baltimore Sav. Bank, 1 Md. Ch.
84. Duncan ». Jaudon, 15 Wall. (U. S.) 407.

165, 21 L. ed. 142. To the same effect see A good illustration of the text will be
Shaw V. Spencer, 100 Mass. 382, 97 Am. Dec. found in a ease where a corporation had is-

107, 1 Am. Eep. 115. sued share certificates showing on their face
85. Maryland.— Marbury v. Ehlen, 72 Md. that they were to be taken by the holder as

206, 19 Atl. 648, 20 Am. St. Eep. 467 ; Stew- devisee under and subject to the provisions
art V. Firemen's Ins. Co., 53 Md. 564. of a certain will. Here it was held that the

Massachusetts.— Loring v. Salisbury Mills, corporation was chargeable with notice of
125 Mass. 138. the contents of the will and of the trusts im-
Pennsylvania.— Bayard v. Farmers', etc., posed thereby, in all its subsequent dealings

Bank, 52 Pa. St. 232. with such shares of stock. Caulkins v. Mem-
South Carolina.—Magwood v. Southwestern phis Gas-Light Co., 85 Tenn. 683, 4 S. W. 287,

Railroad Bank, 5 S. C. 379. 4 Am. St. Eep. 786.
Tennessee.— Caulkins v. Memphis Gas- 89. Raphael v. McFarlane, 18 Can. Su-

Light Co., 85 Tenn. 683, 4 S. W. 287, 4 Am. preme Ct. 183. Contra, where shares are
St. Rep. 786. . registered in a name with the addition of
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(v) Liability of Corpobation Fos Issmn'e New Certificate Wberb
Trustee Transfers in Breach of His Trust. A corporation wLich has
issued a certiticate of stock to a person as trustee, and has notice of the name of
the cestui que trust, but on the trustee's wrongful transfer of the certificate issues
a new one, witliont making inquiry, is liable to the rightful owner thereby
injured, without proof of collusion between the trustee and itself.^

(vi) In Case Shares Are Vested in Trustee Who Has Discretionary
Power to_ Sell. Where the trustee is vested, under the terms of tlie instru-
ment creating the trust, with a discretion to sell or otherwise dispose of the shares
in question, it would seem that the company, in the absence of evidence to the
contrary, has the right to assume that a proposed transfer is lawful and within
the power conferred. It is not charged with a duty to investigate the grounds
and purpose with which the discretion is exercised.'^

(vii) Corporation Not Liable Unless Registration Is Proximate
Cause of Loss Sustained by Cestui Que Trust. The negligence of the cor-

poration in permitting the transfer must be the efficient and proximate cause of
the loss sustained by the cestui que trust. If the purchaser's title was complete
without the transfer, then it cannot be the efficient, proximate cause of the loss.

Such a purchaser could compel a transfer to himself, and it would be the grossest
injustice to hold the corporation responsible when its refusal would subject it to

liability to the purchaser, and in no way improve the case of the cestui que trust.^

g. Bona Fide Purchasers of Shares Sold by Trustees Protected— (i) In
General. The rule does not extend so far as to endanger the rights of honafide
purchasers of the shares ; neither the shares nor their value can be recovered by
or on behalf of the cestui que trust from such purchaser. While the successor

in the trust for instance can maintain a bill in equity to recover them from the
purchaser who took them from the original trustee with knowledge of the facts,

yet he cannot maintain such a bill to recover shares which the former trustee

assigned to one having no knowledge, from the shares or otherwise, of the trust.^'

Even where the cestui que trust is an infant at the time of the conversion, a

subsequent hona fide purchaser is protected.**

(ii) Who So Protected asBona FidePurchaser— (a) In General. The
iona fide purchaser who is protected in such eases must be one who either has

(1) no notice of the trust ;'' or (2) no notice that the transfer is being made in vio-

lation of the trust ; ^ or (3) no notice or knowledge of facts which ought to put an
honest and prudent man upon inquiry as to either of the two preceding facts.

(b) Purchaser Without Notice of Trust. Within the first of these conditions,

it is held that a bona fide purchaser of stock in a bank or other corporation stand-

the word " trustee." Brewster v. Sime, 42 of shares, although it acted in good faith and
Cal. 139. on advice of counsel. Caulkins v. Memphis
Meaning of the words "in trust," where Gas-Light Co., 85 Tenn. 683, 4 S. W. 287, 4

there have been a series of transfers of the Am. St. Rep. 786.

shares, with the conclusion that the trans- 90. Loring v. Salisbury Mills, 125 Mass.
ferees were trustees for the institutions of 138.

which they were respectively the officers or 91. Peck v. Providence Gas Co., 17' R. I.

servants, and not for the original owner. 275, 21 Atl. 543, 23 Atl. 967, 15 L. R. A.
Duggan V. London, etc.. Loan Co., 18 Ont. 643. To this general principle see the full

App. 305. discussion in Mason v. Bank of Commerce, 16

Other circumstances where corporation Mo. App. 275.

chargeable with notice of the terms under 92. Smith v. Nashville, etc., R. Co., 91
which the shares are held and liable accord- Tenn. 221, 18 S. W. 546.

ingly. Brewster f. Hartley, 37 Cal. 15, 99 93. Atkinson v. Atkinson, 8 Allen (Mass.)
Am. Dec. 237. Such notice not imputed to a 15. See also Citizens' St. R. Co. v. Bobbins,
custodian of shares transferred to a national 128 Ind. 449, 26 N. E. 116, 25 Am. St. Rep.
bank, merely because the bank had no power 445, 12 L. R. A. 498.

to purchase such shares. Peck v. Providence 94. Keeney i". Globe Mill Co., 39 Conn.
Gas Co., 17 R. I. 275, 21 Atl. 543, 23 Atl. 145, holding that the remedy of the infant
967, 15 L. R. A. 643. was on administrator's bond.
Circumstances under which corporation 95. See infra, VII, D, 13, g, (n), (b).

liable for assisting in an unauthorized sale 96. See infra, VII, D, 13, g, (n), (o).

[VII. D, 12. f. (V)]
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ing in the name of trustees, without notice of the trust, will be protected, whether
the trustees have the legal aiitiiority to make the transfer or not."

(c) Purchaser Without Notice That Transfer Is Being Made in Violation

of Trust. Within the second, it has been held that the mere addition of the

word " trustee " to the name of the person who appears on the books of the cor-

poration as the shareholder, with nothing to indicate the character of the trust or

the party beneficially interested, will not deprive him of the legal capacity to

transfer the stock, although by so doing he may commit a breach of trust.*^ This
is in conformity with the general principle which, in the absence of fraud, pro-

tects persons who purchase from trustees, which is, that where the power exists

in the trustee to sell, or as it is sometimes called, to vary the securities, the pur-
chaser is not concerned with the disposition which he makes of the purchase-money.^^

(d) Assignee in Insolvency Not Bona Fide Purchaser. An assignee under
a statute, of the estate of an insolvent, has been held not to be a 'bona fide
purchaser of shares, in such a sense that he can reclaim from the corporation

shares which stand in the name of the insolvent without notice of a secret trust

attaching to them. On the contrary the cestui que trust is entitled to have the

shares transferred to him.^

h. Corporation Not Liable in Case of Irregular Transfer From Trustee to Cestui

Que Trust. The foregoing principle has been justly held not to apply so as to

make tiie corporation liable where a transfer which, although irregular, but such
as a court of equity would order on a proper application, is made by the trustee

to the beneficiary in the trust.^

i. In Case of Several Trustees All Must Join in Transfer. Where the sharps

are held in trust by several trustees, in order to a valid transfer all must join.'

j. Right of Cestui Que Trust to Demand That Shares Be Transferred to Him-
self. The corporation has of course the right to a reasonable opportunity to

examine the grounds upon which the alleged cestui que trust claims that the

shares be transferred to him on the books of the company. But where the com-
pany refused in such a case to examine the evidence offered and to permit a
transfer, it was held proper, on a bill in equity against it to compel a transfer,

where it appeared that it could easily have satisfied itself of the truth of the facts,

to enter a decree against it for costs as well as to compel the transfer.*

14. Liability For Transferring Shares on Forged Power of Attorney— a. Cor-

poration Liable For Transferring Shares on Forged Indorsement of Certifleate—
(i) In Gbnebal. A corporation, as trustee for its shareholder of the title to his

snares, is bound at its peril to know his signature. If therefore the power of

attorney on the old certificate has been forged, and the company issues a new
certificate to the holder, it will be liable to the true owner for the conversion of

the shares.^

97. Winter v. Montgomery Gas-Light Co., tors in the register; and consequently the
89 Ala. 544, 7 So. 773 ; Albert v. Baltimore shares could be transferred only by means of

Sav. Bank, 1 Md. Ch. 407; Smith v. Nash- a transfer executed by all of them. Barton
ville, etc., R. Co., 91 Tenn. 221, 18 S. W. 546. v. London, etc., R. Co., 24 Q. B. D. 77, 59

98. Albert v. Baltimore Sav. Bank, 1 Md. L. J. Q. B. 33, 62 L. T. Rep. N. S. 164, 38
Ch. 407. Wkly. Rep. 197.

99. Mason v. Bank of Commerce, 16 Mo. 4. lasigi v. Chicago, etc., R. Co., 129 Mass.
App. 275. 46.

1. Sibley v. Quinsigamond Nat. Bank, 133 When a trustee of shares is not a pur-
Mass. 515. chaser and consequently not liable to the

2. Butler v. Merchants' Ins. Co., 14 Ala. corporation for unpaid balances. Powell v.

777. Willamette Valley R. Co., 15 Oreg. 393, 15
3. When therefore under the English Com- Pac. 633.

panies Clauses Act of 1845, § 18, the names Effect of sale by a cestui que trust under
ef the executors of a deceased shareholder Massachusetts statute rendering void con-
in a company were placed on the register tracts for the sale of shares, except, etc.

of shareholders in respect of shares which Duchemin v. Kendall, 149 Mass. 171, 21 N. E.
belonged to their testator, they become joint 242, 3 L. R. A. 784.

shareholders in the individual capacity, al- 5. Pratt v. Boston, etc., R. Co., 126 Mass.
though they might be described as execu- 443; Pratt v. Taunton Copper Mfg. Co., 123

[40] [VII, D, 14, a. (l)]
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(ii) Qualification That Owner op Shares Has Not Been Negligent— (a) In General. The owner of the shares must exercise ordinary care, adapted
to the circumstances of the case, and so must the corporation.* So far as the
negligence of plaintiff is concerned, the governing principle is that parties guiltj
of negligence which alters the rights of others are concluded by such negligence^

(b) Such Negligence May Consist in Receiving Dividends on Nuinber of
Shares Reduced hy the Forgery. According to a more or less doubtful decision
of Lord Denman, the negligence of tlie shareliolder who has been defrauded bj
the forgery may consist in receiving dividends from the corporation on the
reduced number of his shares, althougli lie receives such dividends without
knowledge of the fraud which has been practised upon him ; since he is under
the duty of inquiry, to the end that the corporation shall not be induced by his

acceptance of the dividends to believe that the transfers are genuine.' But it is

not easy to see how a negligent act or omission of the true owner, done after the
commission of the forgery, and after the accomplishment of the pur])ose of the.

forgery, could be deemed the proximate cause of the owner's loss. The conclu-

sion is therefore preferably put on the ground of i-atification.'

(c) Doctrine That Shareholder's Right of Action Against Corporation Is
Not Concluded hy His Allowing Escape of Forger. Tlie English court of com-
mon pleas in 1824, in a very elaborate opinion written by Best, C. J., decided'

that a shareholder might recover from the Bank of England the dividends arising

from his stock in tlie funds, although at the time the dividends were payable he
knew that the stock had some months previously been placed, under a forged
power of attorney, in the name of another person, and had omitted to notify the
bank of the circumstance, and had not demanded payment of the dividends until

after the escape of the offender.^"

(d) Theory of liability Where Certificates Are Fraudulently Tram,sferred

hy IIolder''s Agent. The principle which protects the corporation in such a case

is that where one of two innocent parties must suffer for the fraud of a third,

the loss shall rather fall on the one who enabled the third person to commit the

fraud. Where the owner of shares intrusted the certificates, with blank powers
of attorney, .to his own agent for safekeeping, and the agent fraudulently trans-

ferred them to a third party, who in turn without knowledge of the fraud had

Mass. 110, 25 Am. Eep. 37; Sewall v. Boston duct of plaintiff in receiving the dividends on
Water Power Co., 4 Allen (Mass.) 277, 81 the sum to which the stock was reduced by
Am. Dec. 701; Pollock v. National Bank, 7 the forged transfers was a ratification of

N. Y. 274, 57 Am. Dec. 520; Western Union those transfers, by which the stock was re-

Tel. Co. V. Davenport, 97 U. S. 369, 24 L. ed. duced to that amount. But this seems to be

1047 ; Matter of Bahia, etc., E. Co., L. R. 3 an unfaithful, or at least an inaccurate, in-

Q. B. 584, 9 B. & S. 844, 37 L. J. Q. B. 176, 18 terpretation of that decision, and it seems to

L. T. Eep. N. S. 467, 16 Wkly. Eep. 862. be better ta regard it as Lord Brougham did,

6. Coles r. Bank of England, 10 A. & E. as " a somewhat doubtful case." In Swan
437, 451, 2 P. & D. 521, 37 E. C. L. 242. Lord v. North British Australasian Co., 2 H. & 0.

Denman cited Hume v. Bolland, 1 C. & M. 175, 181, 10 Jur. N. S. 102, 32 L. J. Exch.

130, E. & M. 371, 2 Tyrw. 575, 21 E. C. L. 273, 11 Wkly. Rep. 862, decided in the court

770, and Davis v. Bank of England, 2 Bing. of exchequer chamber in 1863, Blackburn, J.,

393, 409, 3 L. J. C. P. 0. S. 4, 9 Moore C. P. in giving his opinion, said that he did not

747, 9 E. C. L. 629, as recognizing this doc- consider Coles v. Bank of England to be bind-

trine. ing in a court of error.

7. Sewall v. Boston Water Power Co., 4 10. Davis v. Bank of England, 2 Bing. 393,

Allen (Mass.) 277, 81 Am. Dec. 701. 3 L. J. C. P. O. S. 4, 9 Moore C. P. 747 ire-

8. Coles V. Bank of England, 10 A. & E. versed on error on two points in 5 B. & G.

437, 2 P. & D. 521, 37 E. C. L. 242. 185, 11 E. C. L. 422]. See the comments of

9. In Bank of Ireland v. Evans, 5 H. L. Lord Denman on this case in Coles v. Bank
Cas. 389, 3 Wkly. Rep. 573, this case received of England, 10 A. & E. 437, 449, 2 P. & D.
an interpretation, not only in the unanimous 521, 37 E. C. L. 242, and for a detailed ex-

opinion of the judges of England, delivered planation of Davis v. Bank of England, 2

to the house of lords by Mr. Baron Parke, Bing. 393, 3 L. J. C. P. O. S. 4, 9 Moore C. P.

but also in the separate opinions of the lords 747, 9 E. C. L. 629, see 2 Thompson Corp.
themselves, to the effect that what Lord Den- §§ 2559, 2560, where the reasoning of Best,
man really held was that the negligent con- C. J., is quoted at length.

[VII. D, 14. a, (n)]
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them transferred to himself, it was held that the owner could not recover from
the corjDoration for the loss."

(e) Not Negligence For Shareholder hy Reposing Confidence in Another to

Afford Opportunity For Forgery. The present law of England is that the mere
fact that the shareholder reposes confidence in another, in such a manner as to

make it possible for him to commit a fraud upon third persons and upon the corpo-

ration, by means of executing a forged transfer of the shares, does not make the

loss thereby entailed the natural or probable result of the confidence tlnis reposed
;

because the forgery, not being the natural and probable consequence of the neg-

ligence, but an unusual and extraordinary act, is not the proximate, but is the

remote, consequence of such negligence ; ^ and this doctrine seems to have been
substantially adopted in Massachusetts.'^

b. Remedy in Equity of Original Shareholder Against Corporation— (i) In
General. If a power of attorney to make a transfer of shares is forged, and a
transfer is made by the corporation, the rightful shareholder may maintain a bill

in equity to compel the corporation to issue to him a new certificate for his

shares and to pay dividends thereon ; in other words he may maintain a bill to

compel the corporation specifically to perform what it has undertaken in his

favor."

(ii) Form op Relief in Such Cases. The ordinary form of equitable relief

is a decree compelling the corporation to reinstate him on its books, to issue a
proper certificate of stock to him, and to pay him the dividends declared on the

stock after its unauthorized transfer, or an alternative decree for the value of the

stock and dividends.*'

, 11. Pennsylvania R. Co.'s Appeal, 86 Pa.
St. 80.

12. England v. Bank of England, 21

Q. B. D. 160; Swan v. North British Austra-
lasian Co., 2 H. & C. 175, 10 Jur. N. S. 102,

32 L. J. Exch. 273, 11 Wkly. Eep. 862; Bank
of Ireland v. Evans, 5 H. L. Cas. 389, 3 Wkly.
Rep. 573. See also Vagliano v. Bank of Eng-
land, 22 Q. B. D. 103 [affirmed in 23 Q. B. D.
243, 53 J. P. 564, 58 L. J. Q. B. 357, 61 L. T.

Rep. N. S. 419, 37 Wkly. Rep. 640 (reversed

in [1891] 1 A. C. 107)].
13. Hill V. C. F. Jewett Pub. Co., 154

Mass. 172, 28 N. E. 142, 26 Am. St. Rep.
230, 13 L. R. A. 193.

Ihe doctrine cf a leading English case on
this subject is that negligence that will visit

the shareholder with the loss of his shares
must be something more than confiding in

another whose honesty he had no reason to

suspect, but must be something that amounts
to an estoppel or to a ratification. Bank of

Ireland t. Evans, 5 H. L. Cas. 389, 3 Wkly.
Rep. 573. To the same effect see England
V. Bank of England, 21 Q. B. D. 160.

Alteration assisted by the gross negligence
©f a clerk of the corporation, of an assign-

Ment of part of the shares named in the cer-

tificate; so as to make it an assignment of

all, broker committing the fraud becoming
insolvent, corporation liable to the owner as
for a conversion. Sewall v. Boston Water
Power Co., 4 Allen (Mass.) 277, 81 Am. Dec.
701.

Circumstances insufficient to discharge cor-

poraticn.— It has been held that a corpora-
tion which transfers shares of stock on the

surrender of the original certificates and the
supposed authority of powers of attorney

from executors whose signatures were forged
is not relieved from liability to the estate by
reason of the fact that the forgery was com-
mitted by a son of one of the executors, who
had been intrusted with a key to the box in

which the shares were kept, when there was
nothing to show that the father had reason
to suppose him untrustworthy. Pennsylvania
Ins. Co. r. Franklin F. Ins. Co., 181 Pa. St.

40, 37 Atl. 191, 40 Wkly. Notes Cas. 145, 37
L. R. A. 780.

14. Pratt V. Taunton Copper Mfg. Co., 123
Mass. 110, 25 Am. Rep. 37; Sewall v. Boston
Water Power Co., 4 Allen (Mass.) 277, 81
Am. Dec. 701; Pollock v. National Bank, 7

N. Y. 274, 57 Am. Dec. 520; Western Union
Tel. Co. V. Davenport, 97 U. S. 369, 24 L. ed.

1047 ; Ashby v. Blaokwell, Ambl. 503, 27 Eng.
Reprint 326, 2 Eden. 299, 28 Eng. Reprint
913; Midland R. Co. v. Taylor, 8 H. L. Cas.

751, 8 Jur. N. S. 419, 31 L. J. Ch. 336, 6
L. T. Rep. N. S. 73, 10 Wkly. Rep. 382; Slo-

man v. Bank of England, 9 Jur. 243, 14 L. J.

Ch. 226, 14 Sim. 475, 37 Eng. Ch. 475; Hild-
yard v. South Sea Co., 2 P. Wms. 76, 24 Eng.
Reprint 647. See also supra, VII, D, 7, a.

15. Western Union Tel. Co. v. Davenport,
97 U. S. 369, 24 L. ed. 1047.
A form of a decree will be found in Brown

V. Howard F. Ins. Co., 42 Md. 384, 20 Am.
Rep. 90. Compare Lowry v. Commercial,
etc.. Bank, 15 Fed. Cas. No. 8,581, Taney
310; Swan v. North British Australasian Co.,
7 H. & N. 603.

English rule where blank transfers are
lodged with a broker who has fraudulently
filled them up. Transfer void; original
owner entitled to have certificates delivered
up and their registration in the name of the

[VII, D, 14, b, (n)]
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c. Liability of Corporation to Bona Fide Subpurchaser— (i) In Ouneral.
On the ordinary principle of equitable estoppel in pais,^^ applied to the doctrine

that a share certificate is a continuing affirmation by the corporation to the public,

intending that the public shall act upon the faith of it in dealing with the shares,

tliat the person named therein is tlie rightful owner of the number of shares

described therein," if the certificate lias been issued in pursuance of a forged
indorsement of the certificate held by the previous owner, the corporation is bound
to make good the loss sustained by a hona fide purchaser of the new certificate.*'

(ii) AmericanDocTBiNE Applicable TO Certificates Orwinally Issued
AND TO Those Reissued in Effecting Transfer. The American doctrine,

applicable alike to forged or fraudulent share certificates originally issued, or to

those reissued in effecting a transfer, is that forged or fraudulent stock certificates

are not certifictltes in legal contemplation and give no rights of their own force.

Still the act of the corporation in issuing them, they having been accepted and
acted upon in good faith by another, estops the corporation from denying their

validity, in so far as they are made the foundation of a claim for indemnity against

the corporation."

d. Liability of Corporation For Fraudulent Issues or Overissues of Its Shares
— (i) In CrENERAL. liestating what has been gone over in former sections ^ and
leaving out of view the question whether the new certificate is issued in conse-

quence of the company having been misled by a forgery of the old one, the

broader doctrine is that if the officer of the corporation charged with the duty of

issuing share certificates to its members and of transferring their shares on its

books, with power to countersign, seal, and issue certificates, upon surrender and
cancellation of prior certificates, etc., makes a fraudulent issue the company will

be bound to make it good in the form of damages.^'

purchaser restrained. Tayler v. Great Indian
Peninsula E. Co., 4 De G. & J. 559, 61 Eng.
Ch. 442.

Equitable action by original owner in the

case of a forged indorsement followed by a
transfer to an innocent purchaser, and still

another transfer and a refusal of the corpo-

ration to issue a certificate to the last trans-

feree. Brown !:. Howard F. Ins. Co., 42 Md.
384, 20 Am. Rep. 90. Compare Lowry v.

Commercial, etc.. Bank, 15 Fed. Cas. No.

8,581, Taney 310; Swan v. North British

Australasian Co., 7 H. & N. 603.

Notice by corporation to a shareholder of

an application to register a transfer of his

shares and a neglect by the shareholder of

such notice held not to estop him from set-

ting up that his signature to the transfer

was a forgery. Barton v. London, etc., E.

Co., 24 Q. B. D. 77, 59 L. J. Q. B. 33, 62

L. T. Eep. N. S. 164, 38 Wkly. Eep. 197.

That the original shareholder has no rem-
edy in equity against a subsequent bona fide

purchaser in the case of a transfer of his

shares on a forged certificate see Pratt v.

Taunton Copper Mfg. Co., 123 Mass. 110, 25

Am. Eep. 37.

Circumstances under which the corporation

was exonerated where forged certificates of

its shares were issued by its president, who
was not its proper officer to issue such certifi-

cates. Hill V. C. F. Jewett Pub. Co., 154
Mass. 172, 28 N. E. 142, 26 Am. St. Eep. 230,
13 L. E. A. 193.

If one of two executors forges signature of

the other to a blank transfer, it will not pass
title to the shares, since there must be a

[VII, D, 14, e, (i)]

valid transfer by both. Barton i'. London,
etc., E. Co., 24 Q. B. D. 77, 59 L. J. Q. B. 33,

62 L. T. Rep. N. S. 164, 38 Wkly. Rep. 197.

16. As to which see Matter of Bahia, etc.,

R. Co., L. R. 3 Q. B. 584, 9 B. & S. 844, 37
L. J. Q. B. 176, 16 Wkly. Rep. 862, 18 L. T.

Rep. N. S. 467; Gregg v. Wells, 10 A. & E.

90, 2 P. & D. 296, 37 E. C. L. 71; Pickard v.

Sears, 6 A. & E. 469, 2 N. & P. 488, 33

E. C. L. 257 ; Freeman v. Cooke, 2 Exch. 654,

12 Jur. 777, 18 L. J. Exch. 114.

17. See supra, VII, D, 3, a, (h).
18. Shaw V. Port Philip, etc.. Gold Min. Co.,

13 Q. B. D. 103, 53 L. J. Q. B. 369, 50 L. T.

Eep. N. S. 685, 32 Wkly. Eep. 771; Matter
of Bahia, etc., E. Co., L. E. 3 Q. B. 584, 9

B. & S. 844, 37 L. J. Q. B. 176, 18 L. T. Eep.
N. S. 467, 16 Wkly. Eep. 862; Davis v.

Bank of England, 2 Bing. 393, 3 L. J. C. P.

0. S. 4, 9 Moore C. P. 747, 9 E. C. L. 629.

19. Kisterbock's Appeal, 127 Pa. St. 601,

18 Atl. 381, 24 Wkly. Notes Cas. (Pa.) 446,

14 Am. St. Eep. 868.

20. See supra, VI, K, 5, a, (i) et seq.

21. Allen v. South Boston E. Co., 150
Mass. 200, 22 N. E. 917, 15 Am. St. Eep.

185, 5 L. E. A. 716; Boston, etc., E. Co. v.

Richardson, 135 Mass. 473; Machinists' Nat.
Bank v. Field, 126 Mass. 345; Pratt v. Taun-
ton Copper Mfg. Co., 123 Mass. 110, 25 Am.
Eep. 37; Batavia Bank v. New York, etc., R.

Co., 106 N. Y. 195, 12 N. E. 433, 60 Am. Rep.

440; Titus r. Great Western Turnpike Road,
61 N. Y. 237; Holbrook v. New Jersey Zinc

Co., 57 N. Y. 616; New York, etc., E. Co. v.

Schuyler, 34 N. Y. 30; Fifth Ave. Bank v.

Forty-Second St., etc., E. Co., 17 N. Y. Suppl.
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(ii) FmsT Takes, of Oriqinal Oertipioates^ Sas No Such Right of
Action Against Company. The right of action against the company, on the
principles already explained,^^ is a right of action in oona fide subtransferees of

the new certificates which have been issued in consequence of the forgery.

The first person deceived by the forgery has on principle no right of action

against the company for recognizing the forgery and issuing a new certificate to

him, since it is his duty to discover the forgery as maeh as it is the duty of the
company.^ It was distinctly held by the English court of appeal in 1880 that the
issue of the company's stock certificate under a forged transfer is not a represen-
tation by the company that the immediate transfer to the person procuring it is

valid, so as to give him a right of action against the company if it proves
invalid.^

(ill) B UT Company Has Right ofA otionA gainstHim. On the contrary,

if the purchaser exhibits to the corporation a forged assignment of some of its

shares, or a forged power of attorney to assign it, and thus obtains a new certifi-

cate which he sells, he is liable to, the corporation, not because it is his duty to

attend to the transfer of the shares, but because he has impliedly represented to

the corporation that the forged signature is the genuine signature of the share-

holder, whereby he has deceived the corporation.^

e. When CorpoFation Not Bound by Forged Indorsement Made By Its Transfer
Agent. A corporation is not bound by the act of its treasurer and transfer agent
in forging the name of a holder of shares to an assignment thereof, as his act is

not within the scope of his employment as in case of an issue of the stock certificate

itself.2«

E. Bona Fide Purchasers of Shares— l. In General— a. Certifleates of

Shares Are Not Negotiable Instruments— (i) In General. Certificates of cor-

porate shares are not negotiable paper in the full sense of the term.^ The most
that can be said is that snch instruments possess a quasi-negotiability dependent
upon the customs of merchants and the convenience of trade. They are not in

the matter of transferability protected strictly as negotiable paper.^

(ii) Custom or Usage of Regarding Them as Negotiable Not Good.
It being an established principle of law that certificates of stock are not to be

826, 44 N. Y. St. 379 ; Moores v. Citizens' lustrated in Vagliano v. Bank of England, 22
Nat. Bank, HI U. S. 156, 4 S. Ct. 345, 28 Q. B. D. 103 [affirmed in 23 Q. B. D. 243, 53
L. ed. 385; Shaw v. Port Philip, etc.. Gold J. P. 564, 58 L. J. Q. B. 357, 61 L. T. Eep.
Miu. Co., 13 Q. B. D. 103, 53 L. J. Q. B. 369, N. S. 419, 37 Wkly. Kep. 640 (reversed In

50 L. T. Rep. N. S. 685, 32 Wkly. Eep. [1891] 1 A. C. 107)].
771. 26. New York City Second Nat. Bank v.

23. See sttpra, VII, D, 14, 0, (l). Curtiss, 2 N. Y. App. Div. 508, 37 N. Y.

23. This Is clearly brought out in Hild- Suppl. 1028, 74 N. Y. St. 323 [affirmed in

yard v. South Sea Co., 2 P. Wms. 76, 24 Eng. 153 N. Y. 681, 48 N. E. 1107].

Reprint 647, where the transferee of the 27. Winter v. Belmont Min. Co., 53 Cal.

shares under the forged letter of attorney 428; Sherwood v. Meadow Valley Miu. Co.,

was by reason of his negligence held to pay 50 Cal. 412 [followed in Barstow v. Savage
the cost of the suit in equity to restore the Min. Co., 64 Cal. 388, 1 Pac. 349, 49 Am.
title to the real owner. Rep. 705] ; Hall v. Rose Hill, etc.. Road Co.,

24. Simm v. Anglo-American Tel. Co., 5 70 111. 673 ; Weaver v. Barden, 49 N. Y. 286

;

Q. B. D. 188, 44 J. P. 280, 49 L. J. Q. B. Mechanics' Bank v. New York, etc., R. Co.,

392, 42 L. T. Rep. N. S. 37, 28 Wkly. Rep. 13 N. Y. 599. Compare the following cases

290. Compare Hart v. Frontino, etc.. Gold in New York: Moore v. Metropolitan Nat.
Min. Co., L. R. 5 Exch. Ill, 39 L. J. Exch. Bank, 55 N. Y. 41, 14 Am. Rep. 173 [overrul-

es, 22 L. T. Rep. N. S. 30. ing McNeil v. New York City Tent"h Nat.
25. Boston, etc., R. Co. v. Richardson, 135 Bank, 46 N. Y. 325, 7 Am. Rep. 341; Bush

Mass. 473. v. Lathrop, 22 N. Y. 535].

That it is the duty of the first transferee 28. East Birmingham Land Co. v. Dennis,
to examine the genuineness of the transfer 85 Ala. 565, 567, 5 So. 317, 7 Am. St. Rep.
and that the loss is primarily upon him see 73, 2 L.~ R. A. 836 (opinion by Somerville,

Hambleton v.' Central Ohio R. Co., 44 Md. J.); Shaw v. Spencer, 100 Mass. 382, 97 Am.
551; Brown v. Howard E. Ins. Co., 42 Md. Dec. 107, 1 Am. Rep. 115. See also Sewall
384, 20 Am. Rep. 90. v. Boston Water Power Co.,' 4 Allen (Mass.)
Rule as to forged commercial paper is il- 277, 81 Am. Dec. 701.
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regarded as negotiable paper, it is not permissible to prove a custom or usage
among stock-brokers to the contrary, the reason being that no usage is good which
conflicts with an established principle of law, any more than one which contra-

venes or nullifies the express stipulations of a contract.^jy

(ill) Are Said to Be Quasi-Negotiable. Most business men, in con-
formity with a settled general usage, have come to regard such certificates as

partaking very nearly of the character of negotiable notes or bonds, which by
mere delivery pass from hand to hand tlie debts which they evidence. It was
proved in one case tiiat it was the custom in the city of New York that share
certificates so indorsed in blank should pass from hand to liand by delivery,*" and
courts, which take judicial notice of tlie usages of trade *^ will no doubt take notice

that such is the custom of trade throughout the whole country. The conclusion
then is, as said by Mr. Justice Davis, that certificates of stock, " although neitlier

in form or character negotiable paper . . . approximate to it as nearly as

practicable."^^

b. View That Bona Fide Pupchaser of Shares Takes Only Title of His Vendor— (i) Statement op View. From the premise that certificates of stock are not
negotiable paper, the conclusion would naturally follow that a iona fide assignee

of such certificates takes them subject to the equities which exist against the
assignor.^ Under this theory an unregistered assignment will not pass title as

against creditors of th'e assignor,^ as against subsequent purchasers from him
without notice,*' or as against the lien of the corporation on the shares for the

indebtedness of tiie shareholder.^^ A qualified statement of this rule is that an
innocent purcliaser for value of a certificate of corporate shares of stock, although

indorsed in blank by the owner, obtains no better title to the stock than this

vendor had, in the absence of negligence on the part of the owner.^ Under this

rule the transfer of shares stands on the same footing as an assignment of a

merchant's account, a non-negotiable note, or any other species of personal prop-

erty. With this premise in mind, it is sometimes laid down by judges in neneral

terms that the purcliaser in good faith of corporate shares gets no higlier title

than his vendor had to convey.^ This is the general rule with regard to sales of

-j»ersonal property^' other than negotiable securities, at least in America, where
there is no market overt; and it is the English rule with regard to sales of sliares,

in tlie absence of special circumstances raising an estoppel, something more than

the mere act of signing a blank transfer and delivering the certificate to another

person.*

29. East Birmingham Land Co. v. Dennis, is understood not to express the present law
85 Ala. 565, 5 So. 577, 7 Am. St. Rep. 73, 2 of New York on this subject. See infra,

L. E. A. 836; Shaw v. Spencer, 100 Mass. VII, E, 1, c, (i).

382, 97 Am. Dec. 107, 1 Am. Rep. 115. To 34. See supra, VII, D, 6, a, (i) ; Blanohard
the same effect see East Tennessee, etc., R. Co. r. Dedham Gaslight Co., 12 Gray (Mass.)

V. Johnston, 75 Ala. 596, 51 Am. Rep. 489; 213.

Lehman v. Marshall, 47 Ala. 362. 35. Pinkerton r. Manchester, etc., E. Co.,

30. Merchants' Nat. Bank v. Richards, 6 42 N. H. 424.

Mo. App. 454. 36. Georgetown Union Bank v. Laird, 2

31. Davis V. Hanly, 12 Ark. 645; Gregory Wheat. (U. S.) 390, 4 L. ed. 269.

V. Wendell, 39 Mich. 337, 33 Am. Rep. 390; 37. East Birmingham Land Co. v. Dennis,

Greenleaf Ev. (15th ed.) § 5. 85 Ala. 565, 5 So. 317, 7 Am. St. Rep. 73, 2

32. For a discussion of the grounds on L. R. A. 836.

which the courts uphold the seminegotiabil- 38. Young v. South Tredegar Iron Co., 85

ity of corporate shares see the language of Tenn. 189, 2 S. W. 202, 4 Am. St. Rep. 752.

Davis, J., in Lanier v. South Bend First Nat. 39. Mechanics' Bank v. New York, etc., K.

Bank, 11 Wall. (U. S.) 369, 377, 20 L. ed. Co., 13 N. Y. 599.

172 [qucted with approval in Supply Ditch 40. London, etc.. Banking Co. v. London,

Co. f. Elliott, 10 Colo. 327, 15 Pao. 691, 3 etc., Plate Bank, 20 Q. B. D. 232; Williams

Am. St. Rep. 580, and in many other cases]. r. Colonial Bank, 38 Ch. D. 388, 57 L. J. Ch.

33. Perhaps the atlest presentation of this 826, 59 L. T. Rep. N. S. 643, 36 Wkly. Rep.

view is found in the powerful opinion of 625; Colonial Bank v. Hepworth, 36 Ch. D.

Corastock, J., in Mechanics' Bank v. New 36, 56 L. J. Ch. 1089, 57 L. T. Rep. N. S.

York, etc., E. Co., 13 N. Y^. 599, 623, which 148, 36 Wkly. Rep. 259; France v. Clark, 26

[VII, E, 1, a, (II)]



CORPORATIONS [10 Cye.J 631

(ii) RuLM Apflioabls Where Share Certificate Is Purchased From
Thief. Tlie general rule is that one who purchases personal property from a

thief (except in England, in market overt) gets no title. This principle applies

to all kinds of personal property, except to money and negotiable securities. A
certificate of corporate stock does not form an exception to this rule." It has

been held to api)ly in a case where one having no title to shares of corporate

stock purloins the certificate, duly indorsed in blank, and for a valuable considera-

tion transfers it to an iimocent third party .^'

e. Contrary View, Where Certifleate Is Delivered With Power of Attorney
Indorsed in Blank. That Bona Fide Purchaser Gets Good Title— (i) Statement
OF View. A contrary rule, and one generally recognized and applied in America,
is that a person in possession of a certificate of shares having indorsed thereon a

written transfer and power of attorney in blank, signed by the person named
therein as owner, may transfer to a third person, who has no notice or knowledge
of any equities existing between tiie original owner and such holder, or any
informality in the title of such holder, a greater interest in the certificate, and
consequently in the shares represented by it, than the original owner had.^^

(ii) Reasons of This Rule. " Certificates of stock," it has been said, " are

Ch. D. 257, 53 L. J. Ch. 585, 50 L. T. Rep.
N. S. 1, 32 Wkly. Rep. 466 [afflrming 22
Ch. D. 830, 52 L. J. Ch. 362, 48 L. T. Rep.
N. S. 185, 31 Wkly. Rep. 374, and distinguish-

ing In re Tahiti Cotton Co., L. R. 17 Eg.
273].

An excellent illustiation of the English
rule ia furnished by a case where the Eng-
lish executors of a deceased English holder of

shares in an American railroad signed blank
transfers, with powers of attorney indorsed
on the certificates, and gave them to their

brokers in London to enable them to receive

the dividends, and if it should become neces-

sary to sell the shares, and the brokers fraud-
ulently deposited them with a London bank
as security for advances made to themselves,

and afterward beeam.e bankrupt, in which
case it was held that as between the bank
and the executors the right to the shares
stood in tne executors and that they were
entitled to be restored as holders of them.
Williams r. Colonial Bank, 38 Ch. D. 388,

67 L. J. Ch. 826, 59 L. T. Rep. N. S. 643, 36
Wkly. Rep. 625. Compare Duggan v. London,
etc., Loan, etc., Co., 18 Ont. App. 305 [over-

ruling 19 Ont. 272]. See also supra, VII, D,
14, a, (III, (a) et seq. Thus it has been held i.i

that country that the conduct of executors

in delivering to a broker transfers of stock

without filling out blank powers of attorney
was consistent either with an intention to

6cll or pledge the shares, or to have them-
selves registered as the owners, and therefore

did not estop them from setting up their

title fis against a bank to which he had fraud-

ulently transferred them, for the bank ought
to have inquired into the broker's authority.

Colonial Bank u. Cady, 15 App. Cas. 267, 60
L. J. Ch. 131, 63 L. T. Rep. N. S. 27, 39
Wkly. Rep. 17.

4i. Barstow v. Savage Min. Co., 64 Cal.

388, 1 Pae. 349, 49 Am. Rep. 705 [distin-

guishing or denying Winter v. Belmont Min.
Co., 53 Cal. 428, and following Sherwood v.

Meadow VaTey Min. Co., 50 Cal. 412]. See
also East Birmingham Land Co. v. Dennis,

85 Ala. 565, 5 So. 317, 7 Am. St. Rep. 73, 2

L. R. A. 836.

42. Anderson v. Nicholas, 28 N. Y. 600.

See to the same eflfect Knox v. Eden Musee
American Co., 148 N. Y. 441, 42 N. E. 988,
51 Am. St. Rep. 700, 31 L. R. A. 779 [re-

versing 74 Hun (N. Y.) 483, 26 N. Y. Suppl.
482, 57 N. Y. St. 48] ; Bangor Electric Light,
etc., Co. V. Robinson, 52 Fed. 520 (although
there is nothing on the certificate to show
that it is irregularly transferred, and al-

though there is no person within reach from
whom inquiry can be made).

43. National Safe Deposit, etc., Co. v. Gray,
12 App. Cas. (D. C.) 276.

A somewhat different statement of the
same rule has been to say that where, on the
face of certificates of stock, absolute owner-
ship appears in him who is in possession
thereof, and there is no evidence outside

showing actual or constructive notice that
the ownership is in another, the person tak-

ing such certificates for value gets title, good
against the actual owner, who put it in the
power of the one in possession to deal there-

with as his own.
Alaljama.— Winter v. Montgomery Gas

Light Co., 89 Ala. 544, 7 So. 773.

California.— Brewster r. Sime, 42 Cal. 139.

Georgia.—Stinson v. Thornton, 56 Ga. 377

;

Nutting V. Thomason, 46 Ga. 34.

Illinois.— Williams v. Fletcher, 129 111.

356, 21 N. E. 783.

Maryland.— Farmers', etc., Bank v. Way-
man, 5 Gill 336.

Michigan.— Walker v. Detroit Transit R.
Co., 47 Mien. 338, 11 N. W. 187.

New Jersey.—^Mt. Holly, etc.. Turnpike Co.

V. Ferree, 17 N. J. Eq. 117.

New York.— Weaver v. Barden, 49 N. Y.
286 (collecting the authorities) ; McNeil v.

New York Citv Tenth Nat. Bank, 46 N. Y.
325, 7 Am. Rep. 341.

Pennsylvania.— Westinghouse v. .German
Nat. BanK, 196 Pa. St. 249, 46 Atl. 380;
Burton v. Peterson, 12 Phila. 397, 35 Leg.
Int. 144.
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632 [10 Cye.] CORPORATIONS

assignable, and pass from hand to hand bj indorsement, as bills of exchange and
promissory notes pass, and liolders of such certificates a.re prima facie presumed
to be hona fide owners thereof, and an innocent purchaser thereof for value will

hold them against tiie true owner, where the latter has placed it in the power of
the assignor to perpetrate a fraud upon the innocent assignee." " If therefore
tlie corporation is thus induced to issue new certificates of shares in the place of

the old ones, to facilitate a division and sale, a purchaser of one of the new certifi-

cates in good faith, for value without notice of any infirmity connected with it,

will get a good title.*^ The theory of the courts wliich uphold this line of doctrine
is that statutory or other provisions that the shares shall be transferable on the
books of the company are for tlie benefit of the company merely, and do not
extend to the protection of the general public, of third parties,*" or even of the
shareholders.*'' If the corporation assent to such transfer otherwise than on the
books, and by such transfer the persons to whom it is transferred become share-
holders, no olijection can be made by the corporation or by the shareholder as

long as he is in fact a shareholder.*'

d. When Unregistered Transfers Are Subject to Equity of Corporation—
(i) In GbnerAl. Where there is a power, either in the corporation at large or
in its directors, to regulate the transfer of its stock, they may require by by-law
the transfer to be made on the books of the company ; and in that case the title

of a purchaser before the transfer is entered on the books, although good between
him and the vendor, is not a legal but an equitable title merely, and being no
more than an equity, it will be subject to the prior equity, if any, of the corpora-
tion. In other words the assignee merely steps into the shoes of the assignor and
takes no greater title or right than he has.*' tinder this theory he takes the risk

that the equitable title is such as will enable him to compel a legal transfer.^

(ii) When Not Subject TO SvcB Equity. Opposed to this are holdings to

the effect that a transfer of shares by one to a honafide purchaser for value vests

the title in the purchaser free from equities between the seller and the corpora-

tion of wiiich the purchaser was ignorant at the time of the transfer, although
provided for by a by-law of the corporation. The fact of the existence of such
a by-law is not enough to charge him with notice. The power of corporations to

make by-laws governing the transfer of their stock does not include the power to

create liens thereon affecting purchasers for value without notice.^'

\

United States.— Johnston v. Laflin, 103 26 Conn. 144; Stebbins v. Phenix F. Ins. Co.,

U. S. 800, 26 L. ed. 532; Cowdrey v. Vanden- 3 Paige (N. Y.) 350; Lockwood i;. Mechanics'
burgh, 101 U. S. 572, 25 L. ed. 923. Nat. Bank, 9 R. I. 308, 11 Am. Eep. 253;

England.— Dodds v. Hills, 2 Hem. & M. Georgetown Union Bank v. Laird, 2 Wheat.
424, 12 L. T. Rep. N. S. 139. (U. S.) 390, 4 L. ed. 269.

So enacted by statute in New Hampshire 50. Wood v. Maitland, 10 Pliila. (Fa.) 84,

by N. H. Laws (1887), c. 16, p. 417. 30 Leg. Int. (Pa.) 352.

44. Supply Ditch Co. v. Elliott, 10 Colo. Under the civil code of California, section

327, 333, 15 Pac. 691, 3 Am. St. Rep. 586. See 324, providing that a transfer of stock by
also Lanier v. South Bend First Nat. Bank, indorsement and delivery of the certificate

11 Wall. (U. S.) 369, 20 L. ed. 172. "is not valid, except between the parties,

45. Caulkins v. Memphis 6as-Light Co., 85 until the same is entered upon the books,"

Tenn. 683, 4 S. W. 287, 4 Am. St. Rep. 786 an assignee of the certificate, according to a

[citing Cherry v. Frost, 7 Lea (Tenn.) 1; later holding in that state; takes subject to

Cornick r. Richards, 3 Lea (Tenn.) 1]. See the bank's equity, and as the condition ia

also supra, VII, D, 14, e, (i) et seq. sufficient to put him on inquiry he is not

46. Chouteau Springs Co. r. Harris, 20 a bona fide purchaser. Jennings v. State

Mo. 382; St. Louis Perpetual Ins. Co. v. Bank, 79 Cal. 323, 331, 21 Pac. 852, 12 Am.
Goodfellow, 9 Mo. 149; Utica Bank v. Smal- St. Rep. 145, 5 L. R. A. 233. Compare Anglo-

ley, 2 Cow (N. Y.) 770, 14 Am. Dec. 526; Californian Bank v. Grangers' Bank, 63 Cal.

U. S. v. Cutts, 25 Fed. Gas. No. 14,912, 1 359.

Sumn. 133. 51. Anglo-Californian Bank v. Grangers'

47. Joslyn v. St. Paul Distilling Co., 44 Bank, 63 Cal. 359; Driseoll v. West Bradley,

Minn. 183, 46 N. W. 337. etc., Mfg. Co., 59 N. Y. 96; Bullard v. Na-
48. Smock v. Henderson, 4 Wils. (Ind.) tional Eagle Bank, 18 Wall. (U. S.) 589, 21

241. L. ed. 923.

49. Vansands v. Middlesex County Bank, When a "charter" in Louisiana does not

[VII, E. 1. e, (II)]
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(ill) BoGTEiNE That Corporation Is Estopped to Deny Validity of
Certificates Formally Issued— (a) In General. A corporation is estopped

to deny the validity of stock certificates issued in proper form and under its seal,

and duly signed by its officers authorized to issue certificates, as against holders

of such certificates who have taken them for value without knowledge that they

had been fraudulently issued, or without being in possession of such facts as

should have put a careful and fair-minded man upon such an inquiry as would
have led to the discovery of such facts.^^

(b) Bona Fide Purohasers of Such New Certificates Protected. Hence a

purchaser of corporate sliares, receiving hew certificates therefor, signed by the

proper ofiicers, although issued through their fraud, is, if he acts in good faith,

entitled to be protected as a hona fide purchaser. He owes no duty to the cor-

poration to see to it that the seller surrenders the old certificates and transfers

them on the books of the corporation.^^ The reason is that stock certificates con-

stitute a continuing affirmation by the corporation of the ownership of the stated

amount of stock by the person designated therein or his assignee, and the pur-

chaser has a right to rely thereon and claim the benefit of an estoppel against the

corporation.^ After there has been a surrender of the old certificate to the cor-

poration to effect a transfer,^^ and an issue by the corporation of a new certificate

to the holder of the old, and the new certificate has passed into the hands of a

hona fide purchaser, there has been in law a change of title to the shares ; the

new purchaser will hold the certificate as against the world ;
^ although as already

stated^' the corporation may be liable to the original owner for a conversion.^*

(c) Corporations Liable For Issuing Such Fraudulent Certificates Creating
Overissues. As already stated ^' a corporation is liable in damages where a cer-

tificate of its capital stock is issued to a hona fide purchaser by its treasurer, with

create a lien in favor of the corporation.

—

The " charter " of a corporation organized
under a general law in Louisiana seems to be
the same as the articles of association where
the corporation is organized under a general
statute in other states. Such a " charter,"

it has been held, cannot create a lien in

favor' of the corporation upon the shares of

its members for debts due by them to the
corporation, unless the creation of such a lien

is authorized by the general law, which it

is not. New Orleans Nat. Banking Assoc, v.

Wiltz, 10 Fed. 330, 4 Woods 203. So held
in regard to a by-law. Bryon v. Carter, 22
La. Ann. 98.

52. Massachusetts.— Allen v. South Bos-

ton R. Co., 150 Mass. 200, 22 N. E. 917, 15

Am. St. Rep. 185, 5 L. E. A. 716; Boston,
etc., E. Co. V. Richardson, 135 Mass. 473;

Machinists' Nat. Bank v. Field, 126 Mass.

345; Pratt v. Taunton Copper Mfg. Co., 123

Mass. 110, 25 Am. Rep. 37.

Missouri.— Mechanics' Sav. Inst. v. Pott-

hoff, 9 Mo. App. 574.

New York.— Holbrook v. New Jersey Zinc

Co., 57 N. Y. 616; New York, etc., R. Co.

V. Schuyler, 34 N. Y. 30.
'

Ohio.— Lee v. Citizens' Nat. Bank, 2 Cine.

Super. Ct. 298.

Pennsylvania.— Kisterboek's Appeal, 127

Pa. St. 601, 18 Atl. 381, 24 Wkly. Notes Cas.

446, 14 Am. St. Rep. 868.

England.— Shaw v. Port Philip, etc.. Gold
Min. Co., 13 Q. B. D. 103, 53 L. J. Q. B. 369,

50 L. T. Rep. N. S. 685, 32 Wkly. E«p. 771.

53. Allen v South Boston R. Co., 150

Mass. 200, 22 N. E. 917, 15 Am. St. Rep. 185,

5 L. R. A. 716; Knox v. Eden Musee Ameri-
can Co., 148 N. Y. 441, 42 N. E. 988, 51 Am.
St. Rep. 700, 31 L. R. A. 779 [reversing 74
Hun (N. Y.) 483, 26 N. Y. Suppl. 482, 57
N. Y. St. 48 {affirming 25 N. Y. Suppl.

164)].
54. Holbrook v. New Jersey Zinc Co., 57

N. Y. 616; Kisterboek's Appeal, 127 Pa. St.

601, 18 Atl. 381, 24 Wkly. Notes Cas. (Pa.)

446, 14 Am. St. Rep. 868; State Bank v.

Schuylkill Bank, 1 Pars. Eq. Cas. 180; Mat-
ter of Bahia, etc., E. Co., L. R. 3 Q. B. 584,

9 B. & S. 844, 37 L. J. Q. B. 176, 18 L. T.

Rep. N. S. 467, 16 Wkly. Eep. 862. See also

Jefferson v. Burford, 17 S. W. 855, 13 Ky.
L. Eep. 650. When therefore stock was is-

sued on the vote of directors, and used by
them as a pledge to obtain a loan, the corpo-

ration was held estopped from setting up
that the issue of unpaid stock is prohibited

by the constitution, and the holder was en-

titled to the same to the extent of the loan.

Gasquet v. Crescent City Brewing Co., 49
Fed. 496.

55. See supra, VII, D, 4, e, (i), (a) et

seq.; VII, D, 11, f, (l) e* seq.

56. Machinists' Nat. Bank v. Field, 126
Mass. 345; Pratt v. Taunton Copper Mfg.
Co., 123 Mass. 110, 25 Am. Rep. 37; Mandle-
baum V. North American Min. Co., 4 Mich.
465.

57. See supra, VII, D, 10, u, (iv).

58. Winter v. Montgomery Gaslight Co.,

89 Ala. 544, 7 So. 773.

59. See supra, \1, K, 5, c.- (i).
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wliom blank certificates, signed by its president, have been left, although all of

the stock vvliieh tlie corporation is entitled to issue has been previously issued,

and although tlie treasurer fraudulently issued the certificate in question to effect

some purpose of his own. Nor does the fact that the certificate thus issued was
transferable on the books of the company only on the surrender of the old certifi-

cate, and that no old certificate, was ever surrendered, relieve the corporation
from liability, if tiie purchaser of the stock paid full value for it and otherwise
acted in good faith.*' Such a certificate is not indeed a geunine certificate, and
does not give to the holder the rights of a shareholder ; it merely gives to him
the right to be indemnified by the corporation to the extent of his expenditure on
the faith of it."

(d) Effect of Pledge of Such Fraudulent Certificate. If such a certificate is

given in pledge to an innocent taker, the thing pledged is not shares of stock, but
merely a right to call upon the corporation for indemnity against any loss suffered

in consequence of relying upon its representations, contained in the share certifi-

cate, that the person named therein is entitled to the shares of stock therein

named.'^

(e) Corporation Estopped hy Its Boohs. A hona fide transferee of sliares,

which the books of the corporation show to be paid up, is not liable for any
alleged deficiency in the consideration received by the corporation for it, of which
he liad no notice.^

(f) Rights of Bona Fide Purchasers to Unpaid Shares. It follows that

hona fide purchasers of stock in a corporation, which was paid for by the sub-

scriber in land, while the charter of the company allowed it to take real estate

for stock, cannot be held liable for any difference between the actual value of the

land and the price at which it was taken, especially where it is impossible to

restore the parties to the original condition, because coal in the mine had been

largely mined out of it.**

6. Purchaser Not Bound to Look Beyond Face of Share Certifleate— (i) State-

ment OF Rule. Where the shares of a corporation are offered for sale l.y the

person named in the certificate, an intending purchaser is not required to look

beyond the recitals of the certificate in regard to his title or the equities of the cor-

poration, or t:j suspect fraud in the issuing of the shares, where all seems fair and

honest. He is not bound to examine the books of the corporation to ascertain the

validity of a transfer.*' The reason arises from the nature of a share certificate,

which as already stated is a continuing affirmation of the ownership of the speci-

fied amount of stock by the person designated therein or his assignee, until it

is withdrawn in some manner recognized by law ; and a purchaser in good faith

has a right to rely thereon and to claim the benefit of an estoppel in his favor

60. Allen v. South Boston E. Co., 150 24 Wkly. Notes Cas. (Pa.) 446, 14 Am. Rep.

Mass. 200, 22 N. E. 917, 15 Am. St. Rep. 868.

185, 5 L. R. A. 716. Circumstances under which a corporation

61. Kisterboek's Appeal, 127 Pa. St. 601, does not estop itself from disputing the

18 Atl. 381, 24 Wkly. Notes Cas. (Pa.) 446, validity of spurious share certificates which

14 Am. St. Rep. 868. See also Jeanes' Ap- the holder has pledged for a loan and after-

peal, 116 Pa. St. 573, 11 Atl. 862, 2 Am. St. ward repurchased. Cincinnati, etc., R. Co.

Rep.'G24; Wright's Appeal, 99 Pa. St. 425. r. Citizens' Nat. Bank, 11 Ohio Dec. (Re-

62. Kisterboek's Appeal, 127 Pa. St. 601, print) 50, 24 Cine. L. Bui. 198, opinion by

18 Atl. 381, 34 Wklv. Notes Cas. (Pa.) 446, Taft, J.

14 Am. St. Rep. 868. 63. Mallinckrodt Chemical Works v. Belle-

Fraudulent pledger not entitled to recover ville Glass Co., 34 111. App. 404. See also

frcm fraudulent pledgee any part of what supra, VI, M, 3, a et seq.

the latter may have received from the cor- 64. Brant v. Ehlen, 59 Md. 1; Keystone

poration on the claim of the pledgee for in- Bridge Co. v. MeCluney, 8 Mo. App. 496;

demnity, although such claim may have been Du Pont r. Tilden. 42 Fed. 87.

paid in genuine shares which afterward in- 65. Salisbury Mills v. Townsend, 109 Mass.

creased in value to an amount exceeding the 115; Bayard i: Farmers' Bank, 52 Pa. St.

debt of the pledger to the pledgee. Kister- 232; Foreman )-. Bigelow, 9 Fed. Cas. No.'

bock's Appeal, 127 Pa. St. 601, 18 Atl. 381, 4,934, 4 Cliff. 508; Lowry v. Commercial,
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as against the corporation.*' Accordingly it has been held that a corporation

•whose certificate of stock is outstanding cannot defeat the title of a purchaser in

good faith without actual notice, by proof of the pendency of an action in a com-
petent court of -New York, to determine the title of the original holder of the

stock. Its own positive statements in tlie certificate cannot be overcome by such

a constructive theoretical notice.*' For the same reason a purchaser of corporate

stock receiving new certificates therefor, signed by the proper officers, although

issued through their fraud, is, if he acts in good faith, entitled to be protected as

a hona fide purchaser. He owes no duty to the corporation to see to it that the

seller surrenders any old certificates and transfers them on the books of the

corporation.*'

(ii) RuLJS Limited to Cases Where Certificate Has Been Issjjed by
Corporate Officer Empowered to Issue Such Certificates. By parallel

reasoning the corporation should be held liable where througii its negligence it

suffers its share certificates, formally filled out, signed and sealed, to get out upon
the market where they may operate to deceive innocent purchasers ; and this is

probably the American rule. But where the certificates have fraudulently and
without negligence of the coi'poration gotten into the possession of an officer of

the corporation having no power to issue share certificates, and he issues them
and negotiates with innocent persons, then it seems that the corporation is not

liable to such innocent takers.*'

f. Other Holdings With Respect to Rights of Bona Fide Purchasers. No dis-

crimination can be made by tlie corporation between hona fide purchasers of the

stock of a corporation or eompany which is on sale in open market, as to the

right to perfect their title to the stock, when no discretionary power is reserved

to that efiect.™ An innocent purchaser of corporate shares for value from the

apparent owner obtains an indefeasible title and is unaffected by a secret defect

in his seller's title, although the seller was a trustee and guilty of a breach of

trust in making the sale.''' A transfer of shares on the books of the corporation,

made by de facto officers of the corporation, to an innocent party is valid,'^ under
principles elsewhere explained.

etc., Bank, 15 Fed. Caa. No. 8,581, Taney agreement to pledge them to an associate,

310. and that he was insolvent. Hill v. C. F.
66. Holbrook v. New Jersey Zinc Co., 57 Jewett Pub. Co., 154 Mass. 172, 28 N. E.

N. Y. 61G. This principle is recognized in 142, 26 Am. St. Eep. 230, 13 L. E. A. 193.

Hall V. Rose Hill, etc., Road Co., 70 111. 673. Similarly it has been held that it is not
67. Holbrook v. New Jersey Zinc Co., 57 within the apparent scope of the authority

N. Y. 616. of the secretary of a corporation to issue

68. Alien v. South Boston E. Co., 150 stock certificates directly as belonging to
Mass. 200, 22 N. E. 917, 15 Am. St. Eep. himself; and his representations that they
185, 5 L. R. A. 716. represent real transactions, implied from the
69. Thus where the certificates were not fact of their issuance, will not estop the

issued by the corporate officer empowered to company to deny their validity. Cincinnati,
issue them, but were issued by its president, etc., R. Co. v. Citizens' Nat. Bank, 11 Ohio
who had no such power, but who made use Dec. (Reprint) 50, 24 Cine. L. Bui. 198,
of the facilities afforded by his office to get opinion by Taft, J.

possession of some blank certificates wliich 70. Rice v. Rockefeller, 134 N. Y. 174, 31
had been sirjr.cd, and a'so of the corporate N. E. 907, 47 N. Y. St. 542, 29 Abb. N. Cas.
seal which he had affixed to them, and then (N. Y.) 120, 30 Am. St. Rep. 658, 17 L. R. A.
fraudulently issued them for his own pur- 237.

poses, it was held that the certificates so 71. Smith v. Nashville, etc., R. Co., 91
issued stood on the footing of forged certifi- Tenn. 221, 18 S. W. 546. That equity will

cates, and that they did not estop the corpo- not require a purchaser in good faith of cor-

ration; anu further that the corporation porate shares at more than their full value
had not been negligent in permitting its from a solvent corporation, which had pur-
president to continue in office and have ac- chased them from the holder, to surrender
cess to its certificate book and seal in such them on the ground that the corporation had
a sense as to make it \iaWe for his act in no power to purchase its own shares without
issuing the certificates, although it knew of express legislative authority see Jefferson v.

his former misconduct in pledging his own Burford, 17 S. W. 855, 13 Ky. L. Rep. 650.
shares to another person in violation of an 72. Morris v. Stevens, 17 Pa. Co. Ct. 209.
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2. Who Are and Who Are Not Bona Fide Purchasers— a. Must Have Paid
Purchase-Money Before Notice of Prior Right or Equity— (i) In General. To
entitle a party to the eliaracter of a hona fide purchaser, without notice of a
prior right or equity, he must not only have obtained the legal right to the prop-
erty, but he must have paid the purchase-money or some part thereof, or have
parted with value on the faith of the purchase, before notice of such prior right
or equity. The mere giving of security to pay tiie purchase-money is not suffi-

cient to entitle the purchaser to the protection of the court.''

(ii) Pendency of Action in Another State Not Sues Notice. The
pendency of an action in another state to determine the title to corporate stock is

not constructive notice to the purchaser in N"ew York of a defect in the title of
his assignor, and does not afEect the title acquired by him.'^

b. Circumstances SufBeient to Put Purchaser on Inquiry and Prevent Him
From Being Regarded as Innocent Purchaser— (i) In General. Whereacer-
tilieate of shares is regular on its face, imports ownership in its holder, and con-
tains no intimation of any equities impairing such ownership or full title, whether
in the corporation or in third persons, an intending purchaser is not bound to sus-

pect fraud or infirmity of title, or to go back and search the register, but may rely
upon the disclosures of the certiiicate.''^ But one who knows that the person pur-
porting to sell or pledge is acting in fraud of the rights of the real owner, or who
has information sutiicient to put a reasonable and just man upon such inquiry as

would discover that such is the fact, is not an innocent purchaser within the
meaning of this rule. Thus, when the purchaser knew that the holder held the
certificate in a fiduciary eliaracter, he was not protected when he took it to secure
a debt growing out of another transaction.™ So where the vendor was a boy of

only sixteen years of age, it was held that the vendee was not a hona fide pur-
chaser.'" So where one buys a certificate of corporate stock not under seal of the
corporation and not signed by the person whom he knows is its president under
a representation that it is all the stock of the cojnpany, but with the knowledge
that certain persons are officers and directors of the company, and that the articles

of incorporation require directors to be shareholders, these facts are sufficient to

put him on inquiry, and he cannot be said to be an innocent purchaser.''^

(ii) When Purchaser From Corporate Officer Bound to Investigate
Ills Authority. One who accepts newly-issued certificates of stock from an

73. Weaver v. Barden, 49 N. Y. 286. 441, 42 N. E. 988, 51 Am. St. Eep. 700, 31

74. Holbrook v. New Jersey Zinc Co., 57 L. E. A. 779 [reversing 74 Hun {N. Y.) 483,

N. Y. 616. 26 N. Y. Suppl. 482, 57 N. Y. St. 48 (affirm-

That a lis pendens can have no extraterri- ing 25 N. Y. Suppl. 164)]. It has been held
torial effect see Carr v. Lewis Coal Co., 90 that an owner of railway stock who loans

Mo. 149, 8 S. W. 907, 9 Am. St. Eep. 328 [of- it and transfers the certificate to his son,

firming 15 Mo. App. 551]; Shelton v. John- who takes out a, new certificate and delivers

son, 4 Sneed (Tenn. ) 672, 70 Am. Dee. 265, it to his father, with a power of attorney
269 note. authorizing the transfer on the corporate

75. See as supporting the principle of the books, with full power of substitution, is a

text Scarlett i-. Ward, 52 N. J. Eq. 197, 27 " ^ona fide purchaser for value," within the

Atl. 820; Duggan v. London, etc.. Loan, etc., meaning of Mass. Stat. (1884), c. 229, pro-

Co., 18 Ont. App. 305. viding that the delivery of a stock certificate

76. Prall v. Tilt, 28 N. J. Eq. 479. to such a purchaser, with a written power
77. Anderson v. Nicholas, 28 N. Y. of attorney to sell, assign, or transfer the

600. same, shall be a sufficient delivery to transfer

78. Byers i;. Rollins, 13 Colo. 22, 21 Pac. the title. Andrews v. Worcester, etc., E,. Co.,

894. 159 Mass. 64, 33 N. E. 1109.

Other circumstances insufficient to put pur- Other circumstances sufficient to put in-

chaser on inquiry.— A purchaser of a certifi- tending purchaser upon inquiry were dis-

cate of stock indorsed in blank by the share- closed in the following cases : Sabin v. Wood-
holder named therein, from an officer of the stock Batik, 21 Vt. 353; Colonial Bank v.

corporation who has no part to perform in Cady, 15 App. Cas. 267, 60 L. J. Ch. 131, 63

the execution of the certificate, is not charged L. T. Eep. N. S. 27, 39 Wkly. Eep. 17 [af-

with the duty of inquiring as to its validity. firming 38 Ch. D. 388, and reversing 36

Knox V. Eden Musee American Co., 148 N. Y. Ch. D. 659, 57 L. T. Rep. N. S. 188].
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oflSeer of a corporation, who has authority from the corporation to sign, seal, and
issue for the corporation certificates of its stock, as collateral security for a per-

sonal loan made to the officer, is bound to inquire whether the officer has authority

to issue the certificates for the purpose intended ; and if he does not make such

inquiry, and the officer in fact issued them in fraud of the rights of the corpora-

tion, he takes them subject to those rights."

(hi) Notice to Purchaser From Corporate Officer Acting as Pur-
chaser's A GENT. The mere fact that the officer of the corporation who makes
fraudulent issue of its shares to a purchaser is acting as broker for the purchaser

at the time does not impute to the purchaser constructive notice of the fraudulent

character of his act, the principle being that notice to an agent is not imputed to

his principal when the agent is engaged in committing an independent fraudulent

act on his own account, and when the facts to be imputed relate to this fraudu
lent act.^"

(iv) Notice of Broker's Want of Authority Implied From His Fail-
ure to Execute Blank Power of Attorney. If the princijjal delivers cer-

tificates to the broker without executing the usual power of attorney indorsed

thereon, this fact will put any one with whom the broker seeks to negotiate the

shares upon inquiry as to the extent of his authority."

e. Who Not Purchasers For Value— (i) In General. On principle, sup-

ported by some authority, in order to make a purchaser of corporate shares at

the time of the transfer a purchaser for value, he must have parted with new
value before other conflicting superequities supervened. Thus it has been held

that, although there has been a negotiation for a sale, yet if the creditor of the

intending vendor attaches before the purchase-price is paid and the certificates

delivered, the rights of the attaching creditor are superior to those of the vendee.*^

And more broadly and in analogy to the rule in respect of land, and it may be
added on the soundest grounds, it has been held that one is a holder for value

within the meaning of the rule only in so far as he parts with value at the time

of the transaction ; he is not a purchaser for value to the extent of an overdue
check surrendered and an antecedent debt receipted for.^^

(ii) Purchaser of Shares at Execution Sale A purchaser of corporate

stock at execution sale against the registered owner is not a bona fide purchaser

as against a prior transferee thereof by a transfer of the certificate, where,

although at the time of the levy he was ignorant of the transfer, he was notified

of it at the sale, and there is no constitutional or statutory prohibition of transfer

of stock by means of transfer of the certificate.^

F. Pledg-es and Mortg'ag'es of Shares— l. Nature and Incidents of Con-

tract— a. Delivery of Share Certificate Essential. Delivery of the thing pledged
being ordinarily essential to a contract of plcdge,^^ and, in cases where the subject

of the pledge is intangible delivery of its symbol being essential, it follows that

shares of stock cannot be pledged, unless they are evidenced by certificates, which

79. Farrington v. South Boston R. Co., 83. Moodie v. Seventh Nat. Bank, 11 Phila.

150 Mass. 406, 23 N. E. 109, 15 Am. St. Rep. (Pa.) 366, 33 Leg. Int. (Pa.) 400. Compare
222, 5 L. E. A. 849. Compare Allen v. South Conrad v. Fisher, 37 Mo. App. 352, 8 L. R. A.
Boston R. Co., 150 Mass. 200, 22 N. E. 917, 147, where this subject is discussed with re-

15 Am. St. Rep. 185, 5 L. R. A. 716, where spect to ordinary personal property.

the preceding case is distinguished. 84. Wilson v. St. Louis, etc., R. Co., 108
80. Allen v. South Boston R. Co., 150 Mo. 588, 18 S. W. 286, 32 Am. St. Rep.

Mass. 200, 22 N. E. 917, 15 Am. St. Rep. 624.

185, 5 L. R. A. 716. 85. Brewster v. Hartley, 37 Cal. 15, 99
81. Colonial Bank v. Cady, 15 App. Cas. Am. Dec. 237; Atkinson v. Foster, 134 111.

267, 60 L. J. Ch. 131, 63 L. T. Rep. N. S. 472, 25 N. E. 528; Vanstone v. Goodwin, 42
27, 39 Wkly. Rep. 17 [affirming 38 Ch. D. Mo. App. 39; Casey r. Schneider, 96 U. S.

388, 57 L. J. Ch. 826, 59 L. T. Rep. N. S. 496, 24 L. ed. 790; Casey v. Cavaroc, 96
643, 36 Wkly. Rep. 625]. U. S. 467, 24 L. ed. 779; New Orleans Bank-

82. Young V. South Tredegar Iron Co., 85 ing Assoc, v. Wiltz, 10 Fed. 330. See also
Tenn. 189, 2 S. W. 202, 4 Am. St. Rep. 752. Caffin v. Kirwan, 7 La. Ann. 221.
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must be transferred and delivered to the pledgee. If therefore tliere are no cer-

tificates there can be no pledge.*' On the other hand the doctrine is constantly
recognized tliat shares of corporate stock may be pledged by a contract accom-
panied with the simple delivery of the share certificates.*^

b. Distinction Between Pledge and Mortgage of Shares— (i) In Genbrll.
The substantial distinction between a pledge and a mortgage seems to be tliat ia

the case of a pledge the thing itself must pass by a delivery, either actual or
symbolical, while at the same time the legal title does not pass ; whereas in the
case of a mortgage the legal title does pass, while the thing mortgaged may
remain in tlie possessiou of the mortgagor.** Moreover if the debt, to secure the
payment of wliich the pledge is made, be not discharged when due, the pledgee
does not for that reason obtain an absolute title to the pledge; but he then
acquires the right to sell it and to pay himself out of the proceeds of the sale. If
such proceeds are not sufiicient to discharge the debt entire, the pledger remains
liable for the deficiency ; if they are more than sufficient, the pledgee is respon-
sible for the surplus.*'

(ii) Mortgage of Shares Wits Possession Retained by Mortgagor.
In the case of a mortgage, the question of delivery, as between the parties', saving
always the rights of creditors and subsequent purchasers, is immaterial. If the
mortgage is foreclosed and the stock sold, the purchaser may maintain an action

against the corporation to compel the issue of the certificate to himself ; and to

such action the mortgagor is not a necessary party.'" On the other hand a pledge
by an instrument iu writing (or, in Louisiana, by a notarial act), not accompanied
by a delivery of the certificate, is no pledge as against third persons, and, not-

withstanding such an attempted pledge, is not good as against a judgment creditor

of tlie pledger."

e. Title How Vested After Pledge. It is often said that as between the pledger
and pledgee of corporate stock tlie general property remains in the pledger, and
the pledgee has a special property in the pledge during the continuance of the

86. Lallande v. Ingrain, 19 La. Ann. 364; The nature of pledges of certificates of cor-

Bidatrup v. Thompson, 45 Fed. 452. porate stock ia treated in the following

87. Dewey v. Bowman, 8 Cal. 145 ; Fae- cases

:

tors', etc., Ins. Co. v. Marine Dry Dock, etc., California.— Thompson v. Toland, 48 Cal.

Co., 31 La. Ann. 149; Blouin v. Hart, 30 99.

La. Ann. 714; Vanstone v. Goodwin, 42 Mo. Illinois.— Eozet v. McClellan, 48 III. 345,

App. 39; Doak v. State Bank, 28 N. C. 309. 95 Am. Dec. 551.

The modern theory of a pledge was under- Maryland.— Worthington v. Tormey, S4

stood in the time of Coggs -v. Bernard, 2 Ld. Md. 182.

Eaym. 909, where it is said that the fourth Massachusetts.— Fisher v. Brov/n, 104

sort of bailment is where goods or chattels Mass. 259, 6 Am. Eep. 235.

are delivered to another as a pawn to be a New York.— Van Blarcom v. Broadway
security to him for money borrowed of him Bank, 9 Bosw. 532; Hasbrouck f. Vander-
by the bailor. Of course where the legal title voort, 4 Sandf. 74.

passes it cannot be called a bailment. On Pennsylvania.— Conyngham's Appeal, 57

the other hand where the legal title does not Pa. St. 474.

pass the instrument will not be allowed to West Virginia.— Whitteker v. Charlestom

operate as a mortgage. Vanstone v. Good- Gas Co., 10 W. Va. 717.

win, 42 ?/[o. App. 39. And it is reasoned in Wisconsin.— Heath v. Silverthorn Lead
one ease that a delivery of incorporeal prop- Min. Co., 39 Wis. 146.

erty in pledge, such as corporate shares, must 88. See Dewey v. Bowman, 8 Cal. 145

;

necessarily be effectuated by a writing; but Vanstone r. Goodwin, 42 Mo. App. 39; Doak
this means nothing more than that the sym- r. State Bank, 28 N. C. 309. See also New-
bol representing the shares, namely, the share ton r. Fay, 10 Allen (Mass.) 505, 506, where
certificate, must be in writing or printing the distinction is explained by Chapman, i.

and that the indorsement thereon must of 89. Dewey v. Bowman, 8 Cal. 145.

course be so. Brewster r. Hartley, 37 Cal. For an instrument wliich was held to be

15, 99 Am. Dec. 237. See also Dewey t". neither a pledge nor a mortgage see Vanstone
Bowman, 8 Cal. 145; Bowman v. Wood, 15 v. Goodwin, 42 Mo. App. 39.

Mass. 534; JcAvett r. Warren, 12 Mass. 300, 90. Tregear r. Etiwanda Water Co., ffi

7 Am. Dee. 74; Wilson v. Little, 2 N. Y. Cal. 537, 18 Pac. 658, 9 Am. St. Eep. 245.

443, 51 Am. Dec. 307. 91. Bidstrup v. Thompson, 45 Fed. 45^.
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contract of pledge.'" Unti\ the debt matures the pledgee has merely a possessory

lien upon the shares ; and when the debt to secure which they are pledged to him
is extinguished the lien is also extinguished."' The general property which the

pledger is said usually to retain is nothing more than the legal right to the restora-

tion of tlie thing pledged on payment of the debt.'*

d. Neither Notice to Corporation Nor Transfer to Corporate Books Necessary

to Valid Pledge as Between Parties. Neither a notice to the corporation nor a

transfer on its books is essential to the creation of a pledge of corporate stock,

valid as between the pledger and pledgee.'' The transfer of shares on the books
of the corporation is not essential to the liability of the corporation to the pledgee

of stock as collateral security, for dividends accruing during the continuance of

the pledge, if the corporation had actual notice of the pledge.'^ A pledger of

corporate shares has a right to cause a proper entry of the transaction between
himself and his pledger to be entered upon the books of the corporation for his

protection, although the contract is silent on the subject." A court of equity

will not decree a transfer of corporate stock on the corporate books in favor of a

pledgee, unless he shows a present interest in the stock.'' A pledgee of share

certificates in place of which new stock has been issued, and which have been
treated as canceled, although not surrendered, has no right to have the stock

transferred to him upon the books of the company, where he did not pay or

advance any valuable consideration on account of it."

6. Absolute Transfer May Be Shown by Parol to Have Been Intended as

Pledge. Altiiough the transfer is absolute and there is no written contract of

pledge, the pledger may show, on a bill in equity to redeem, that the delivery

92. Cross V. Eureka Lake, etc., Canal Co.,

73 Cal. 302, 14 Pac. 885, 2 Am. St. Rep. 808;
Brewster v. Hartley, 37 Cal. 15, 99 Am. Dee.

237; Dewey r. Bowman, 8 Cal. 145; Wilson
V. Little, 2 N. Y. 443, 51 Am. Dec. 307; Gar-
lick V. James, 12 Johns. (N. Y.) 146, 7 Am.
Dec. 294 (ease of pledge of a note).

9b. Cross I". Eureka Lake, etc.. Canal Co.,

73 Cal. 302, 14 Pac. 885, 2 Am. St. Rep. 808.

See also Brewster v. Hartley, 37 Cal. 15, 99
Am. Dec. 237. That it is not invariably true
that the legal title always remains in the
pledger see the intelligent discussion of the
subject by Ruggles, J., in Wilson v. Little, 2

N. Y. 443, 444, 447, 51 Am. Dec. 307.

94. Wilson v. Little, 2 N. Y. 443, 51 Am.
Dec. 307.

That the special property in the pledge
passes to the pledgee see Doak v. State Bank,
28 N. C. 309.

Sense in which an eruitable title merely
passes to the pledgee see Noble v. Turner,
69 Md. 519, 524, 16 Atl. 124.

Sense in which an innocent subpledgee of

the shares without notice of the rights of the
original holder may be regarded as acquiring
a title which will be negatively protected by
a court of equity by withholding the usual
remedy see Otis v. Gardner, 105 111. 436. In
such cases it is reasoned that, corporate
shares being similar to choses in action, an
equitable title passes without observing the

requirements of the charter or by-laws that
there shall be a registration of the transfer
on the books. Laing f. Burlev, 101 111. 591

;

Kellogg V. Stockwell, 75 111. 68. But it must
remain true that in a strict sense, in the case
of a mere pledge of corporate shares, no title

passes to the pledgee either legal or equi-
table.

95. Pitot V. Johnson, 33 La. Ann. 1286;
Friedlander v. Slaughter House Co., 31 La.
Ann. 523 ; Factors', etc., Ins. Co. v. Marine
Dry Dock, etc., Co., 31 La. Ann. 149; Smith
V. Crescent City Live-Stock Landing, etc.,

Co., 30 La. Ann. 1378; May v. Cleland, 117
Mich. 45, 75 N. W. 129, 44 L. R. A. 163;
Meredith Village Sav. Bank v. Marshall, 68
N. H. 417, 44 Atl. 526; Masury v. Arkansas
Nat. Bank, 93 Fed. 603, 35 C. C. A. 476.

96. Guarantee Co. of North America v.

East Rome Town Co., 96 Ga. 511, 23 S. E.

503, 51 Am. St. Rep. 150.

97. Spreckels v. Nevada Bank, 113 Cal.

272, 45 Pac. 329, 54 Am. St. Rep. 348, 33
L. R. A. 459.

98. Grand Forks Second Nat. Bank v. St.

Thomas First Nat. Bank, 8 N. D. 50, 76
N. W. 504.

99. Miller v. Houston City St. R. Co., 69
Fed. 63, 16 C. C. A. 128.

What is transfer on books.—A note made
by the secretary of a corporation on the mar-
gin of the stubs of certain certificates of

stock transferred as collateral security by
the owner that the transferee holds them as
security for a loan does not constitute a
transfer of the stock on the books of the cor-

poration, as against creditors of the trans-

ferrer, where such transfer has not been au-
thorized by either party. McFall r. Buckeye
Grangers' Warehouse Assoc, 122 Cal. 468,
55 Pac. 253, 68 Am. St. Rep. 47.

Registration with county clerk.— That a
pledge of shares as collateral security for a
debt is not within the terms of a statute pro-
viding for the registration of stock transfers
with the county clerk, etc., see Masury v.

Arkansas Nat. Bank, 93 Feu. 603, 35 C. C. A.
476 [reversing 87 Fed. 381].
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was intended as a pledge to secure a debt and not as an absolute transfer of titl«

to the shares.''

f. Effect of Pledge of Shares Upon Lien of CorpoFation Thereon. If the cor-

poration has a valid lien upon its shares and if a person to whom they are offered

in pledge has notice of such lien, as where the lien is created by a general law of

which all persons are charged with knowledge,' or where notice of it is conveyed
upon the share certificate, then it is not necessary to say that tliis lien cannot be
displaced by the mere act of the shareholder concurring with tlie act of a third

party. And while no doubt the corporation may waive or divest itself of such
lien by overt corporation action,^ yet clearly the act of a subordinate ministerial

ofiicer, not a member of the board of directors, such as the assistant secretary, in

certifying tliat the corporation has no sucli lien, will not have this effect.* It is

also a sound view that where the corporation issues certificates, stating that the

shares are paid up, and without reserving a hen for any unpaid balance on the

face of the certificates, it ought to be estopped from asserting a lien against an
innocent purcliaser or pledgee without notice. But where the certificate itself

contains a recital that no transfer shall take place on the books of the corporation

until after payment of all indebtedness due to the corporation by the persons in

whose name the shares stand on the books of the corporation, then one who takes

such a certificate, in pledge or otherwise, holds the shares subject to any lien of

the eoi'poration for any indebtedness of the pledger to tlie corporation, and this is

so, although nO lien is given to the corporation, either by its charter, by statute,

or by its by-laws. It is simply the case where two parties create a lien by a com-
pact between themselves, and where third persons having notice of it take subject

to \t? If the case is one of a banking corporation, the acceptance of such a cer-

tificate by the shareholder and a subsequent loan to him by the bank effects a

co:itract which creates an equitable lien on his shares for the amount of the

indebtedness.^ Hence if there is a delivery of the certificates in pledge, and the

pledgee gives no notice to the bank of his rights, and the pledger afterward

becomes indebted to it, its lien will be superior to the equities of the pledgee.' A
citizen of the United States holding shares in a corporation existing under the

laws of a foreign country holds them subject to the laws and policy of that

country, and where, by an amendment of its laws, the corporation acquires a lien

which under such laws becomes paramount to a previous pledge, the priority of

such lien will be recognized by the courts of the United States.^ A corporation

having knowledge of a prior pledge of stock cannot extend credit to the share-

holder and rely upon its lien as against him, altiiough tlie statute provides that

transfers or liens affecting the stock, if not made or registered upon the books, are

invalid as to honafide creditors or subsequent purchasers without notice.'

g. Whether Pledgee Becomes Shareholder— (i) In General. This question

must generally be answered by the terms of the governing statute and the con-

tract of pledge. In the absence of anything in the statute or in the contract

varying the rule, it is and must be, that a pledgee of shares, no matter what form

1. Newton v. Fay, 10 Allen (Mass.) 505. Pac. 852, 12 Am. St. Eep. 145, 5 L. R. A.

2. Birmingham Trust, etc., Co. v. East Lake 233.

Land Co., 101 Ala. 304, 13 So. 72. In Louisiana a pledge of shares of stock

3. See supra, VII, D, 2, j, (i) et seq. in a corporation is valid by the delivery of

4. Kenton Ins. Co. v. Bowman, 84 Ky. the certificate, and will not be defeated by

430, 1 S. W. 717, 8 Ky. L. Rep. 467. the fact that the pledger afterward becomes

5. Jennings v. State Bank, 79 Cal. 323, 21 indebted to the corporation, the character of

Pac. 852, 12 Am. St. Eep. i45, 5 L. E. A. which prohibits transfers in case of the

233 ; Vanaands v. Middlesex County Bank, 26 shareholder being indebted to the company.

Conn. 144. Shares of stock are not " credits " within the

6. Vansands v. Middlesex County Bank, 26 meaning of La. Civ. Code, art. 3158. Pitot

Conn. 144. v. Johnson, 33 La. Ann. 1286.

As to the lien of a banking corporation 8. Hudson Eiver Pulp, etc., Co. v. Warner,

upon the shares of its shareholders see Mor- 99 Fed. 187, 39 C. C. A. 452.

gan V. Bank of North America, 8 Serg. & R. 9. Birmingham Trust, etc., Co. r. Louisiana

(Pa.) 73, 11 Am. Dec. 575. Nat. Bank, 99 Ala. 379, 13 So. 112, 20

7. Jennings v. State Bank, 79 Cal. 323, 21 L. R. A. 600.
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the transaction takes other than that of an absolute transfer, does not become a

shareholder so as to make him liable for an assessment laid against the shares, in

the absence of any conduct on his part estopping him from asserting his true

character." If there is a statute permitting persons holding shares as trustees to

vote at corporate meetings, this principle prevents the principle from being
extended so as to include pledgees who hold the shares as collateral security, and
such persons are not entitled to vote."

(ii) No Right to Inspect Gorfohate Books. A mere pledgee has there-

fore no right to inspect the books of the corporation.^

(ni) Right of Pledgee to Vote at Comporate Elections— When
Give Pboxy to Pledges,. If the shares have been transferred to the pledgee
on the books of the corporation he becomes the legal owner as between the corpora-

tion and himself, and has jprima facie the right to vote in respect of the snares

for directors, which right the pledger has not. But it is held that equity will in a
proper case compel him to give the pledger a proxy.'^ A statute provided that

a certificate of stock issued as a pledge shall so state, and also give the name of

the pledger, who alone shall be responsible as a shareholder. A certificate stated

that it was held as collateral for the note of a person named, but did not state

tliat he was the pledger. It was held that the statute was not complied with, and
hence the pledgee, who held the certificate, was entitled to vote the stock rather

than the pledger."

h. Pledges of Shares Held in Trust. If one to whom shares are offered in

pledge has notice, actual or constructive, that they are held in trust for another,

then if they are transferred to him in violation of the conditions of the trust he
acquires no riglits with respect to them.'^ On the other hand, where the intend-

ing pledgee has no such notice, and the share certificate does not convey such
notice to him, then the principle obtains that he is not bound to suspect fraud or

to institute inquiry, where all seems fair and honest and conformable to correct

business dealings.^' For example a bank taking a pledge of shares, the certificate

of wliich shows that the pledger is entitled as executor, is not chargeable with

notice of the settlement under which such stock is held, where its manager
inquires of the borrower whether he is absolutely entitled to the stock, and is

informed that he is, and examines the will, which contains no reference to any trust,

and endeavors to obtain anew certificate in the pledger's name, but is informed that

such is not the practice of the company where the holder is entitled as executor."

i. Riglits of Innocent Holders of Shares. Where a share certificate with a

transfer indorsed in blank and signed by the person named therein as owner has

been intrusted to a broker or other third person, and has been by such custodian

fraudulently pledged to raise money for his own purposes, the pledgee being

without knowledge that the broker is not the real owner, then whether the

pledgee will get a better title than the real owner depends'upon which of two
divergent theories, already considered,'^ prevails in the particular jurisdiction. In

10. Beal V. Essex Sav. Bank, 67 Fed. 816, 13. In re Argus Printing Co., 1 N. D. 434,

15 C. C. A. 128. 48 N. W. 347, 26 Am. St. Eep. 639, 12 L. R. A.
The question of the liability of a pledgee 781. See also In re Barker, 6 Wend. (N. Y.)

of shares to the creditors of the corporation 509; Ex p. Wilcocks, 7 Cow. (N. Y.) 402, 17

is most fully considered infra, VIII, M, 1, Am. Dec. 525; McDaniels v. Flower Brook
b et seq. Mfg. Co., 22 Vt. 274.

11. National Bank of Commerce v. Allen, 14. Wentworth Co. v. French, 176 Mass.
90 Fed. 545, 33 C. C. A. 169 [citing People 442, 57 N. E. 789.
V. Hill, 16 Cal. 113; Miller v. Murray, 17 ig_ paterson First Nat. Bank v. National
Colo. 408, 30 Pac. 46; Com. f. Dalzell, 152 Broadway Bank, 156 N. Y. 459, 51 N. E.
Pa. St. 217, 25 Atl. 535, 34 Am St Rep.

ggg 43 L. R. A. 139 [modifying 22 N. Y.
640; Hoppin v. Buflfum, 9 R. I. 513, 11 Am.

j^^^ j,j^ 24, 47 N. Y. Suppl. 880].

^T2.^Mliter of Brooklyn First Nat. Bank,
J^.

See supra, VII E, 2, b, (i).

44 N. Y. App. Div. 635, 60 N. Y. Suppl. 1138 17. Powell v. London, etc., Bank [1893]

[affirming 28 Misc. (N. Y.) 662, 59 N. Y. 1 Ch. 610.

Suppl. 1042]. > 18. See supra, VII, E, 1, b, (l) et seq.

[41] [VII, F, 1, i]
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England the pledgee acquires no inchoate title as against the real owner, which
can ripen into a real title by a registration of the transfer on the books of the
company, the blank space in the certificate being filled up by the name of such
pledgee." In some jurisdictions in America the real owner, by intrusting the
broker or other person with the means of deceiving third persons as to his title to
the shares, may lose his own title by the misconduct of the broker with reference
to them.'"

j. Incidental Rights of Pledgee. A pledgee of shares cannot maintain actions

at law against the directors for losses sustained by reason of their negligence or
mismanagement rendering the shares valueless,^' since even the shareholders
cannot.^^

k. Status of Pledgee Where Debt Has Been Paid. Where the debt for which
the shares had been pledged has been paid, and the legal title is still allowed to
stand in the name of the pledgee, his trust relation is not determined, but he
holds the shares in trust for the pledger, subject to the obligation of returning
the same upon the demand of the latter. When therefore shares of stock of an
incorporated company had been conveyed by plaintiff to defendant as collateral

security for a debt, and the debt was afterward paid, but nevertheless the shares

continued to stand in defendant's name, and while so standing were assessed

under an act of the legislature, were sold for the non-payment of the assessment,

and defendant became the purchaser, it was held that the sale was invalid, and
that defendant was liable in trover for the value of the shares at the time of the
alleged sale, and for the dividends he had received thereon, together with interest,

after deducting the amount of the assessment and expenses of the sale.^ Holders
of conditional scrip in a corporation, who are equitable holders of pledged stock

subject to the pledge, have the right to redeem it by paying the debt at any time
after it is due.^

1. When Pledgee Not Entitled to New Certificate. It has been held that a
pledgee of stock is not entitled to have the certificate surrendered and a new one
issued in his name when the contract is silent on the subject ; since the statute

requiring an entry of a transfer upon the books of the corporation to protect the

transferee is satisfied by entering the names of the pledger and pledgee, the

number or designation of the shares, and the date of the transfer, without the

cancellation of the certificates and the issue of new ones.^

m. Protection of One Who Takes Pledge of Shares From Married Woman. In
a state where married women have the capacity to acquire and transfer personal

property as if sole, if shares stand in the name of a married woman, the certifi-

cate is evidence of an absolute ownership by her, and if nothing indicates a trust

in favor of another person, one from whom a loan is solicited upon a pledge of

the shares as security is warranted in making the loan upon an assumption of

ownership and power to transfer, and is not bound to institute inquiries for the

purpose of ascertaining how she obtained them.^*

2. Validity of Pledges of Shares as Against Third Parties— a. Assignment
of Shares in Pledge Without Delivery Not Good as Against Creditors Without
Notice. An assignment of shares in pledge, without a delivery of the share cer-

19. Fox v. Martin, 64 L. J. Ch. 473. 21. Barnes v. Swift, 11 Ohio Dec. (Re-
20. See swpra, VII, E, 1, c, (l). It has print) 321, 26 Cine. L. Bui. 110.

been held that a transfer of shares in a cor- 22. Smith v. Hurd, 12 Mete. (Mass.) 371,
poration by the trustees of the corporation to 46 Am. Dec. 690 ; Howe V. Barney, 45 Fed.
whom the entire stock has been issued, to be 668.
held as collateral security for money loaned 23. Freeman ». Harwood, 49 Me. 195,
the corporation,, made to a subscriber to the opinion by Tenney, C. J.

capital stock of such corporation on the pay- 24. Higgins ». Lansingh, 154 111. 301, 40
ment of his subscription, and at the request of N. E. 362.
the corporation, conveys a perfect title, even 25. Spreckels v. Nevada Bank, 113 Cal.

though the pledge of stock to the trustee was 272, 45 Pac. 329, 54 Am. St. Hep. 348, 33
invalid. Northwood Union Shoe Co. v. Pray, L. R. A. 459.

67 N. H. 435, 32 Atl. 770. 26. Leitch v. Wells, 48 N. Y. 585.

[VII, F, i, ij
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tificates, is not good as to creditors who are without actua* notice of such assign-

ment, but creates merely a secret lien ; so that such a creditor or his representa-

tive may seize them to the exclusion of the interest in them which has passed to

the assignee."

b. Doctrine That Attachment of Creditor Prevails Over Unregistered Pledge.

If therefore the shares are not regularly transferred to the pledgee on the books
of the corporation, the pledge will not, according to the prevailing opinion,^ be
valid as against subsequent attaching or execution creditors of the pledger ; ^ but
such an unrecorded transfer in pledge vests such a title in the pledgee as equity

will protect against one attaching the stock in a suit against the pledger with
knowledge of facts sufficient to put him on inquiry regarding the so-called equi-

table ownership.^ ^
e. Doctrine That Unregistered Pledge Prevails Over Attachments and Execu-

tions. Contrary to the foregoing, other courts hold that where the pledge has
been perfected by the delivery of the share certificates the right of the pledgee,

although the shares have not been transferred to him, or the fact of the pledge
noted on the corporate books, will prevail over the rights of attachment and
execution creditors or purchasers at execution sales claiming through them.''

According to one of these decisions the right of the pledgee is superior to that of

the purchaser on execution against the pledging shareholder, although the execu-

tion is on a judgment in favor of the corporation against the shareholder for the

amount of an assessment on the stock.^ It has been held that the right of a

pledgee to corporate stock is superior to that of the purchaser of the stock at a

subsequent sale under execution, although the corporation was not notified of the

transfer of the stock, and no transfer was made on the books of the corporation,

where the purchaser at the sale had notice of the pledgee's rights before his

purchase.^

d. Power of Pledgee Holding Certificate Indorsed in Blank to Pass Title to

Innocent Purchaser. So also a pledgee to whom shares of corporate stock are

delivered, witli an assignment indorsed in blank and an irrevocable power of

transfer signed and sealed by the transferrer, may pass a good title thereto to an
innocent purchaser, or may pass such an interest therein to an innocent pledgee

that the latter may hold them as security for his advances after other securities

are exhausted, the reason being that the pledger delivers something more than
the mere possession of a chattel ; he delivers a written evidence of a transfer of

27. Atkinson v. Foster, 134 111. 472, 25 surance stock, and that the stock of S, after

N. E. 528 (the shares were seized by a re- securing the note, should be held by A as
ceiver) ; Bidstrup v. Thompson, 45 Fed. 452. security to B for certain liabilities assu^ned

28. See supra, VII, D, 6, a, (l) et seq. by him for S. B transferred his fifteen

29. Ft. Madison Lumber Co. v. Batavian shares to A, and S went to the insurance

Bank, 71 Iowa 270, 32 N. W. 336, 60 Am. office to transfer his, when it was found that

Rep. 789, 77 Iowa 393, 42 N. W. 331; Noble all his stock had been attached by a creditor.

V. Turner, 69 Md. 519, 16 Atl. 124; State Ins. The creditors of S soon after instituted pro-

Co. V. Sax, 2 Tenn. Ch. 507. ceedings in insolvency against him. The at-

30. Weston v. Bear River, etc., Min. Co., tachment being vacated thereby, it was held

6 Cal. 425; Gheever v. Meyer, 52 Vt. 66. An that B acquired no lien whatever on the

entry in a stock-book of a corporation that fifteen shares of the stock of S. Shipman v.

certain stock has been assigned as collateral .^tna Ins. Co., 29 Conn. 245.

security is sufficient to protect the assignee 31. Masury v. Arkansas Nat. Bank, 93 Fed.

against the claims of judgment creditors of 603, 35 C. C. A. 476 [reversing 87 Fed. 381].

the assignor, imder Iowa Code, § 1078, pro- 32. Dearborn v. Washington Sav. Bank, 18

viding that a transfer of corporate stock is Wash. 8, 50 Pac. 575.

not valid as to third persons until regularly 33. May v. Cleland, 117 Mich. 45, 75 N. W.
entered in the company's books. Moore v. 129, 44 L. R. A. 163. Compare Buffalo Ger-

Marshalltown Opera-House Co., 81 Iowa 45, man Ins. Co. v. Buffalo Third Nat. Bank, 162

46 N. W. 750. B and S were indebted to A N. Y. 163, 56 N. E. 521, 48 L. R. A. 107 [re-

by their joint note. A calling on them for versing 29 N. Y. App. Div. 137, 61 N. Y.
security, they agreed that they would each Suppl. 667 {affirming 19 Misc. (N. Y.) 564,

transfer to him fifteen shares of certain in- 43 N. Y. Suppl. 550)].
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full title, without expressing on its face the conditions upon which the title is

absolutely transferred.^

e. Purehasers With Notice Take Subject to Rights of Pledger— (i) RxjLB
Stated. It is scarcely necessary to say that one who purchases shares of corpo-

rate stock, whether at a private or judicial sale,® with actual notice,'* or with a
knowledge of such facts as upon reasonable inquiry would enable him to know ^

that the certificates have been pledged, takes subject to the rights of the pledgee

and gets only such title as the pledgee had.

ill) WsAT Imports MoTiCE— (a) Certificate Issued ''In Trust" to Per-
son who Attempts to Pledge It. By analogy to the rule elsewhere pointed out,^

if the certificate shows on its face that it is issued " in trust " to the person who
attempts to pledge it, this is sufficient to put the pledgee upon inquiry and to

charge him with notice of the trust, and of all that he might have ascertained by
inquiiy ; and if he pledges it in breach of his trust, the pledgee must account to

the cestui que trust or to the substituted trustee for the amount misappropriated

by the pledger.''

(b) Owner's Name in Certificate Not Notice of His Rights. "Where the

owner of stock delivers the certificate to his pledgee with a power to transfer it,

the fact that his name is in the certificate is not notice of his rights, as against

third persons who take it for value from the pledgee.^

(c) Lis Pendens Not Notice. Stocks are articles of commerce passed from
hand to hand, like commercial paper ; and it has been said that the doctrine of a
constructive notice by lispendens is not applicable to them.^'

34. Thompson v. Toland, 48 Cal. 99; Mc-
Neil V. New York City Tenth Nat. Bank, 46
N. Y. 325, 7 Am. Rep. 341. To the same
effect see Brewster v. Sime, 42 Cal. 139;
Cherry v. Frost, 7 Lea (Tenn.) 1. In Thomp-
son V. Toland, 48 Cal. 99, this principle was
applied on very doubtful grounds in a case

where the pledgee pledged the shares to secure

an antecedent debt, and his pledgee parted
with no new value. Such a person ought not
to be held a purchaser for value as against

the real owner, ' unless he makes it appear
that he lost other means securing his debt

by taking the pledge. Burton v. Peterson,

12 Phila. (Pa.) 397, 35 Leg. Int. (Pa.)

397. See further Jarvis v. Rogers, 13 Mass.
105, 15 Mass. 369; Fatman v. Lobach, 1

Duer (N. Y.) 364 [with which compare
McCready v. Rumsey, 6 Duer (N. Y.) 574];
Buffalo Commercial Bank v. Kortright, 22
Wend. (N. Y.) 348, 34 Am. Dee. 317. Com-
pare Bush V. Lathrop, 22 N. Y. 535; Co-

veil V. Tradesman's Bank, 1 Paige (N. Y.)

131; Matter of North British Australasian

Co., 7 C. B. N. S. 400, 30 L. J. C. P. 113, 97

E. C. L. 400; Swan v. North British Austra-

lasian Co., 2 H. & C. 175, 10 Jur. N. S. 102,

32 L. J. Exch. 273, 11 Wkly. Rep. 862; Swan
V. North British Australasian Co., 7 H. & N.
603. It has therefore been held that pledgees

of corporate shares, in good faith and without
notice that their pledger is not the absolute

owner, are entitled to hold them as security

for their entire loan, although it is much
greater than the debt of the real owner who
pledged the shares to their pledger, where,
although they might have discovered by in-

vestigation that he was a stock-broker, be-

sides being engaged in other business, there

was nothing in the original or various inter-

[VII, F. 2, d]

mediate transfers before they reached the
pledgees to show that he held the shares
by way of security in connection with stock
speculations. Duggan v. London, etc.. Loan,
etc., Co., 18 Ont. App. 305. That the rule

is different under the English law, the pur-
chaser getting no more than his vendor had
and conveyed, see supra, VII, E, 1, b, (i) ;

Williams v. Colonial Bank, 38 Ch. D. 388, 57
L. J. Ch. 826, 59 L. T. Rep. N. S. 648, 36
Wkly. Rep. 625. That such is the English
law in regard to personal property generally
see Cole v. North Western Bank, L. R. 10
C. P. 354, 44 L. J. C. P. 233, 32 L. T. Rep.
N. S. 733.

35. For example at a sheriff's sale. Wes-
ton 1). Bear River, etc., Min. Co., 6 Cal. 425;
May V. Cleland, 117 Mich. 45, 75 N. W. 129,

44 L. R. A. 163.

36. Weston v. Bear River, etc., Min. Co.,

6 Cal. 425.

37. Cheever v. Meyer, 52 Vt. 66.

38. See supra, VII, D, 13, f, (iv). _

39. Gaston v. American Exch. Nat. Bank,
29 N. J. Eq. 98; Budd v. Monroe, 18 Hun
(N. Y.) 316; Duncan v. Jaudon, 15 Wall.
(U. S.) 165, 21 L. ed. 142; Duggan v. London,
etc., Loan, etc., Co., 19 Ont. 272.

40. Felt V. Heye, 23 How. Pr. (N. Y.)
359.

41. Leitch v. Wells, 48 N. Y. 585, 609, per
Earl, C.

Other holdings relating to pledges of shares.— The fact that a shareholder who has
pledged certain shares of his stock to secure
an indebtedness of the corporation is the
owner and holder of the rest of the corporate
stock will not authorize him to transfer the
property of the corporation to secure his own
individual indebtedness to the prejudice of
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3. Returning Identical Certificate — a. Right to Shares Is Not Right to Cer-

tificates of Particular Number in Series. A certiUcate for shares not being the

chares themselves, but being merely a muniment or evidence of title to them,** it

follows that where the shares in a corporation are equal in denomination and none
of them in any respect preferred before the others, the right of a subscriber to

have a given number of shares may broadly be said to be not a right to have cer-

tificates of any particular number in the series. His rights are satisfied if there

be allotted to him the number of shares of stock for whicli he has subscribed ; for

when he is the holder of certificates numbered from one to ten he holds precisely

the same proprietary interest in the company as when he holds certificates num-
bered from ninety-one to one hundred. Therefore, where a bailee holds corpo-

rate stock in his own name, or in the name of a third person in trust for his

bailor, he is not bound to ear-mark or identify the particular certificates and have
them forthcoming under the terms of the trust agreement, but it is sufiicient if

he keep at all times on hand a sufiicient number of shares of the company of the
same series and kind to return to his bailor when lawfully called upon so to do.''^

b. Pledgee or Trustee Not Bound to Hold Identical Certificates— (i) In
Gbnebal. If shares of stock have been pledged as collateral to secure the pay-
ment of a promissory note, it will be sufiicient if the pledgee have on hand the
same number of the same series of the shares of the same company, at the time
the note falls due ; and if he sell these in pursuance of the contract of pledge, he
will discharge the contract on his part, and will not be liable to account to his

tailor for the highest price at which similar shares were sold by him, the bailee,

&t any time during the period.^

(ii) Failing to Return Identical Certificates Liable For JSfo More
TjsanMoMiNAL Damages. Under this theory the pledgee may, by delivering

to the pledger other certificates of shares in the same company, being in au
respects of the same series and equal in value to those which were the subject of
the pledge, exonerate himself from more than nominal damages for the conversion

of the certificates actually received in pledge.^^

(ill) Rule Where Shares Not Specially Marked. "Where the cer-

tificates of the shares which are the subject of the pledge are not specially

marked so as to identify them and distinguish them from other shares of the like

denominations of the same corporation, the broker is not bound to keep on hand
the identical certificates and redeliver them, but it will be sufiicient if, at the

expiration of the term of pledge, he redelivers an equivalent number of the like

fihares.*' Nor is the identity of the pledge changed by the act of the pledgee in

creditors of the corporation and of the pledgee v. Prime, 4 Johns. Ch. (N. Y.) 490, 8 Am.
of such stock. Stewart v. Gould, 8 Wash. Deo. 606, 7 Johns. Ch. 69, 11 Am. Dec.
367, 36 Pac. 277. A statute providing for a 403.

public registration of transfers of shares in As to the extent to which this rule is ap-
tne ollice of the county clerk was held not plicable where shares are held by a trustee
applicable to transfers by way of pledge, but see Pinkett v. Wright, 2 Hare 120, 6 Jur.
only to absolute sales. Batesville Telephone 1102, 12 L. J. Ch. 119, 24 Eng. Ch. 120.

Co. V. Myer-Schmidt Grocer Co., 68 Ark. For illustrations of the foregoing rule see
115, 56 S. W. 784. Atkins v. Gamble, 42 Cal. 86, 10 Am. Eep.
42. Hawley v. Brumagim, 33 Cal. 394, 399, 282 ; Ketchum v. Bank of Commerce, 19 N. Y.

opinion by Sanderson, J. 499; Frost v. Clarkson, 7 Cow. (N. Y.)
43. Hawley v. Brumagim, 33 Cal. 394; 24; Raymond 1). Bearnard, 12 Johns. (N. Y.)

Horton v. Morgan, 6 Duer (N. Y.) 56 [af- 274, 7 Am. Dec. 317; Noyes v. Spaulding, 27
firmed in 19 N. Y. 170, 75 Am. Dec. 311]; Vt. 420; Hogan v. Shee, 2 Esp. 522; Shales
Allen V. Dykers, 3 Hill (N. Y.) 593; Nourse v. Seignoret, 1 Ld. Raym. 440; Giles v. Ed-
V. Prime, 4 Johns. Ch. (N. Y.) 490, 8 Am. wards, 7 T. R. 181, 4 Rev. Rep. 414.

Dec. 606, 7 Johns. Ch. (N. Y.) 69, 87, 11 45. The reason of the rule was aptly stated
Am. Dec. 403 ; Gilpin v. Howell, 5 Pa. St. 41, by Crockett, J., in Atkins v. Gamble, 42 Cal.
45 Am. Dec. 720; Le Croy v. Eastman, 10 86, 10 Am. Rep. 282.

Mod. 499. 46. Nourse v. Prime, 4 Johns. Ch. (N. Y.)
44. Atkins v. Gamble, 42 Cal. 86, 10 Am. 490, 8 Am. Dec. 606; Gilpin v. HoWell, 5

Hep. 282 ; Berlin v. Eddy, 33 Mo. 426 ; Nourse Pa. St. 41, 45 Am. Dec. 720.
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surrendering the certificates which have been delivered and taking out nevr ones
in his own name.^'

(iv) Rule NotApplicable to Case of Smames of Different Values or
Kinds. The rule which permits the pledgee to return shares evidenced by cer-

tificates different from those which were delivered to him has of course no appli-

cation where the corporation has two kinds of stock of different values in the
market, and where the bailee converts the more valuable stock and offers to

return an equal number of shares of the less valuable kind. In such a case it has
been well said that the bailee is bound to restore the identical stock pledged.^

e. Pledgee Liable if He Does Not Keep on Hand Same Number of Shares of
Same Denomination— (i) In General. Dismissing from consideration the mere
certificates, which are not the shares themselves, where a broker to whom shares

are pledged by his customer sells the shares contrary to the terms of the pledge,

and does not keep on hand the same number of the same kind of shares, it will

. be a breach of trust and a conversion, and in an action for damages therefor it

i

will be no defense that he afterward tendered to plaintiff the proper amount of

; the same kind of shares.*' Nor will it be any defense to a claim arising from
' such an unlawful conversion that defendant was at all times afterward either

actually possessed of, or had the means of immediately obtaining, other shares of

stock in the same company, of equal value with those disposed of, which he was
ready and intended, wlienever called upon, to substitute for those belonging to

plaintiff of which he had disposed.^

(ii) Distinction Between Pledge of Shares and Doctrine of Fun-
gibles IN Scotch Law. The distinction has been pointed out between a pledge

of shares and the doctrine of fungibles in the Scotch law, which consists of a

loan of something, such as corn, wine, money, etc., to be used by the borrower

and to be returned, not in the shape of the article itself, but in the same quantity

of an article of the like kind. Here there is no breach of trust in consuming
the article which is the subject of the loan because that is the contract of the

parties. But in the case of a pledge of shares, if the pledgee sells them without

authority, it is a violation of his trust, although he afterward purchases other

articles of the same kind and value, to be returned to the pledger, unless there ia

some agreement, either expressed or implied, between the parties that he shall be

permitted so to do.^'

(ill) Custom to Rehypothecate or Otherwise Use Pledge. In an

action by a pledger against his pledgee, a broker, for the conversion of certain

shares delivered to the latter in pledge, it has been held that evidence was inadmis-

sible by defendant, of a custom or usage by whic^i a broker was authorized to

hypothecate or otherwise to use securities received by him as margins on trans-

actions like the one in question, and that plaintiff had knowledge of the custom.^

d. Doctrine That Pledgee Is Bound to Return Identical Certifleates. Contrary

to the foregoing, there is a limited view that the pledgee is bound, at the election

of the pledger, to return the identical certificates pledged.^ According to this

view one who has pledged a certificate of stock as collateral security may treat a

transfer thereof by the pledgee to a creditor of the pledgee as a conversion,

although the pledgee has a greater number of shares standing to his credit on the

books of the corporation.^

47. Ketcliuni v. Bank of Commerce, 19 51. Dykers v. Allen, 7 Hill (N. Y.) 497,

N". Y. 499. 42 Am. Dec. 87.

48. Wilson v. Little, 2 N. Y. 443, 51 Am. 53. Lawrence v. Maxwell, 53 N. Y. 19. To
Dec. 307. the same effect see Dykers v. Allen, 7 Hill

49. Allen v. Dykers, 3 Hill (N. Y.) 593 (N. Y.) 497, 42 Am. Dec. 87.

lafftrmed in 7 Hill (N. Y.) 497, 42 Am. Dec. 53. Langton v. Waite, L. R. 6 Eq. 165, 37

87]. Compare Duggan v. London, etc.. Loan, L. J. Ch. 345, 18 L. T. Rep. N. S. 80, 16 Wkly.
etc., Co., 19 Ont. 272. Rep. 508.

50. Parsons v. Martin, 11 Gray (Mass.) 54. Fay v. Gray, 124 Mass. 500, opinion

111. by Soule, J.
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e. Doctrine That Pledgee Has No Right to Sell Shares Before Maturity of Loan.

According to this last view the pledgee has no right to sell_ before maturit;^,

whether he keeps on hand a like number and kind or not ; and if he does so he is

chargeable with the price produced by the sale, whatever may be the subsequent

reduction in its value.'' But according to the former view if the pledgee before

maturity of the debt and without authority in the terms of the contract of pledge

sells the shares, and does not keep in hand the same number and kind of shares,

this will render him liable to the pledger for a breach of .trust, and he cannot dis-

charge this liability by afterward purchasing other shares of the same denomina-

tions and value with which to replace those which he has sold.'*

4. Enforcing Contract of Pledge ''— a. Ordinapy Remedies of Pledgee. The
ordinary remedies of a pledgee are : (1) To proceed personally against the pledger

for his debt, without first selling the collateral security."' (2) To file a bill in

chancery, and have a judicial sale under a regular decree of forfeiture.'' (3) To

55. Langton v. Waite, L. E. 6 Eq. 165, 37
L. J. Ch. 345, 18 L. T. Rep. N. S. 80, 16 Wkly.
Eep. 508 ; Ex p. Denniaon, 3 Ves. Jr. 552.

56. Dykers v. Allen, 7 Hill (N. Y.) 497,
42 Am. Dec. 87 [affirming 3 Hill (N. Y.)
593].

57. Preliminary statement.— With respect
to the remedies available to the pledgee for

the enforcement of the contract of pledge
there is on most points no diflference between
pledges of corporate shares and pledges of

other personal property, for which see, gener-

ally. Pledges.
58. Sonoma Valley Bank v. Hill, 59 Cal.

107; Jones v. Scott, 10 Kan. 33; Stover v.

Flack, 41 Barb. (N. Y.) 162. And see Hen-
drix V. Harman, 19 S. C. 483. By pursuing
this course he does not destroy or impair
his lien upon the property pledged. Ehrlich
«. Ewald, 66 Cal. 97, 4 Pac. 1062; Darst v.

Bates, 95 111. 493; Archibald v. Argall, 53
III. 307 ; Smith v. Strout, 63 Me. 205 ; Butter-
worth V. Kennedy, 5 Bosw. (N. Y.) 143.

It follows from this that he is not re-

quired to return the pledge before bringing
such an action, unless there is a stipulation

in the contract of pledge to that effect.

Arkansas.— West v. Carolina L. Ins. Co.,

31 Ark. 476.

Illinois.— Darst v. Bates, 95 111. 493.

Massachusetts.— Taylor v. Cheever, 6 Gray
146.

Missouri.— American Nat. Bank v. Harri-
son Wire Co., 11 Mo. App. 446.

Nelraska.— Lormer v. Bain, 14 Nebr. 178,
15 N. W. 323.

Vermont.— Rutland Bank v. Woodruff, 34
Vt. 89.

United States.— Lewis v. V. S., 92 U. S.

618, 23 L. ed. 513.

Value of pledge as set-off.— Nor can the
pledgee or those sued set up the value of the
pledge by way of set-off or recoupment (Win-
throp Sav. Bank v. Jackson, 67 Me. 570,
24 Am. Rep. 56), although in some jurisdic-
tions damages for the conversion of the pledge
will avail as a defense if the conversion is es-

tablished (Cass V. Higenbotam, 100 N. Y.
248, 3 N. E. 189). So loss to pledger by
negligence of pledgee may be set up by way
of counter-claim. Scott v. Crews, 2 S. 0.

522. See also Stearns v. Marsh, 4 Den.
(N. Y.) 227, 47 Am. Dec. 248; Douglass v.

Mundine, 57 Tex. 344. Where this rule pre-

vails the pledgee must in such action either
produce the collateral security or account
for its non-production. Ocean Nat. Bank
V. Fant, 50 N. Y. 474; Stuart v. Bigler, 98
Pa. St. 80.

Effect on pledgee's lien.— An attachment
by the pledgee of the thing pledged is in
general a waiver of his lien. Evans v. War-
ren, 122 Mass. 303; Buck v. Ingersoll, 11
Meto. (Mass.) 226. And see Sickles v. Rich-
ardson, 14 Hun (N. Y.) 110. But of course
in a jurisdietioii where an action against the
pledger is not c^ waiver of the pledgee's lien,

he will not waive it by attaching other prop-
erty of the pledger in such an action. Tay-
lor V. Cheever, r Gray (Mass.) 146. As to
the effect of an attachment where corporate
shares have been pledged see Norton v. Nor-
ton, 43 Ohio St. 509, 3 K E. 348. The writer
is indebted for the matter of this note to 79
Am. Dec. 500, where the reader will find a
learned note on the general subject of pledge.

59. At common law the pledgee, in the
absence of a special contract to the contrary,
could obtain a sale of the pledge only under a
judicial decree. Ogden v. Lathrop, 1 Sweeny
(N. Y.) 643; Cortelyou v. Lansing, 2 Cai.

Cas. (N. Y.) 200. Such it seems is the rule
of the civil law (Hart v. Ten Eyek, 2 Johns.
Ch. (N. Y.) 62), and under the civil code
of Louisiana (Brother v. Saul, 11 La. Ann.
223 ) . The right to come into equity to ob-

tain a decree of sale still exists, in the ab-

sence of a special provision to the contrary,
in the contract of pledge. Briggs v. Oliver,

68 N. Y. 336; Ogden v. Lathrop, 1 Sweeny
(N. Y. ) 643; Sitgreaves v. Farmers', etc..

Bank, 49 Pa. St. 359; Smith v. Coale, 12
Phila. (Pa.) 177, 34 Leg. Int. (Pa.) 58.

Compare Durant v. Einstein, 5 Rob. (N. Y.)
423, 35 How. Pr. (N. Y.) 223, where the ju-
risdiction of equity is denied except under
special circumstances. This course may be
safer and more advantageous in many cases
for obvious reasons than to make a non-
judicial sale of the pledge. Boynton v. Pay-
row, 67 Me. 587; Conyngham's Appeal, 57
Pa. St. 474. It may be even necessary in

[VII, F, 4, a]
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sell without judicial process, upon giving reasonable notice to the debtor to
redeem.^

b. His Right of Action, A pledgee of stock may sue in his own name to pro-
tect his interest as such in the property of the corporation, and is not required to
act through the corporation.*'

e. Statute of Limitations Does Not Run. The pledgee of corporate stock has
a right to retain it until the debt for which it was pledged is fully satisfied. Bat
during the time that he so holds it, he cannot assert that he holds it adversely,
and thereby acquire it under the statute of limitations.*^

d. Obligation of Corporation to Transfer to Purchaser at Pledgee's Sale.
"Where the sale has regularly taken place, in pursuance of the contract of pledge,
or in pursuance of law, in the absence of express provisions in the contract, the
corporation must transfer the shares to the purchaser on its books and issue to
him a new certificate in the appropriate mode. But the corporation cannot be
put in the wrong for refusing such a transfer where the pledgee has not sold at
public auction after due notice to the pledger, and has not resorted to a suit in
equity as he may do.*'

5. Action by Pledger For Conversion of Shares ^—^ a. Tender of Amount Due
Not Necessary Before Such Action— (i) In Gbneeal. "Where shares of stock
have been converted by a pledgee who holds them as collateral security for an
amount due him by the pledger, it is not necessary, in order to enable the
pledger to maintain an action for damages for the conversion, that he should first

tender to the pledgee the amount due by him to the latter.*^

(ii) Bjjt Pledoee Mat Recoup Such Indebtedness. But in such a case

the pledgee is entitled to recoup the damages by the amount of the debt that is

due him by the pledger.**

b. Pledgee May Show That Transfers Were Fictitious. It has been held that

the pledgee may show, as a defense to an action for the conversion of the shares,

that the transfers of them made by him were fictitious, designed to conceal his

transactions, and to prevent the injury to his credit which might follow from a

publication of the fact of his having so many shares of the particular kind in

some eases, as where the pledger has not
waived his right to notice and cannot be
found, to be personally served with notice to

redeem. Indiana, etc., Co. v. McKernan, 24
Ind. 62 ; Stearns v. Marsh, 4 Den. (N. Y.) 227,

47 Am. Dec. 248. In such a suit the pledger

will not be allowed to set up as a defense

that he gave the pledge with intention to

defraud his creditors, for a conveyance void

as to creditors is nevertheless good as be-

tween the parties to it. Chafee v. A. W.
Sprague Mfg. Co., 14 R. I. 168.

60. 2 Kent Comm. 582.

California.— Wilson v. Brannan, 27 Cal.

258.

Connecticut.— Stevens v. Hurlbut Bank, 31

Conn. 146.

Iowa.— Robinson v. Hurley, 11 Iowa 410,

79 Am. Dec. 497.

Massachusetts.— Merchants' Nat. Bank v.

Thompson, 133 Mass. 482.

Texas.— King v. Texas Banking, etc., Co.,

58 Tex. 669; Brightman v. Reeves, 21 Tex.

70.

England.— 'Pigot v. Cubley, 15 C. B. N. S.

701, 10 Jur. N. S. 318, 33 L. J. C. P. 134,

12 Wkly. Rep. 467, 109 E. C. L. 701 ; Tucker
V. Wilson, 1 P. Wms. 261, 24 Eng. Reprint
379.

This power of sale is oidinarily an inci-

dent of the pledge in such a sense that it fol-

[VII, F, 4, a]

lows the debt into the hands of an assignee,

the same as the power of sale in a mort-
gage deed of trust follows an assignment of
the notes secured by the mortgage. Alex-
andria, etc., R. Co. V. Burke, 22 Gratt. (Va.)
254. But the pledgee is not bound on default
to sell the thing pledged, even after notice

from the pledger so to do. Napier v. Central
Georgia Bank, 68 Ga. 637; Field v. Leavitt,

37 N. Y. Super. Ct. 215.
The equitable right of ledemption does not

exist in respect of a mortgage of stocks ; that
right extends only to mortgages of land.

Lockwood V. Ewer, 2 Atk. ^303, 9 Mod. 275,
26 Eng. Reprint 585.

61. Baldwin v. Canfield, 26 Minn. 43, 1

N. W. 261.

62. Cross V. Eureka Lake, etc., Canal Co.,

73 Cal. 302, 14 Pac. 885, 2 Am. St. Rep. 808.

63. Indiana, etc., R. Co. v. McKernan, 24
Ind. 62.

As to the obligation of the corporation to

issue new certificates to the pledgee see

Haldeman v. Hillsborough, etc., R. Co., 2
Handy (Ohio) 101, 12 Ohio Dec. (Reprint)

351.

64. For form of good count in trover for

conversion of corporate shares see Ayres v.

French, 41 Conn. 142.

65. Neiler v. Kelley, 69 Pa. St. 403.

66. Neiler v. Kelley, 69 Pa. St. 403.
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his possession ; and that all the stocks remained in his control and ready for deliv-

ery to the owner on the payment of the amount for which they were pledged.*''

e. Measure of Damages. Where a broker had sold shares of his principal it

was held that the principal was entitled to recover from him the amount of profit

which he had realized in dealing with them.^ In another case the measure of

damages which the pledger was entitled to recover from tlie pledgee for a conver-

sion of corporate "shares which were the subject of the pledge, in a common-law
action of trover therefor, was held to be the value of the shares at the time of

the alleged sale, and the dividends which the pledgee had received thereon,

together with interest, after deducting the amount of the assessments and expenses
of the sale.*^

VIII. LIABILITY OF SHAREHOLDERS TO CREDITORS OF CORPORATION.

A. Non-Liability at Common Law— l. General Rule. As already seen™
the corporation and its shareholders are distinct persons in law. The general
rule of law therefore is that the shareholders of a joint-stock corporation are not
liable for its debts '' or for its torts,''^ except to make good the amount due to the
corporation for their shares,''^ unless made so by constitutional or statutory enact-

ment,'* or unless they have assumed a larger liability by contract or by conduct.

67. Day v. Holmes, 103 Mass. 306.

68. Langton v. Waite, L. R. 6 Eq. 165, 37
L. J. Ch. 345, 18 L. T. Eep. N. S. 80, 16
Wkly. Eep. 508.

69. Freeman v. Harwood, 49 Me. 195.

70. See supra, VI, F, 1, a et seq.

71. Alabama.—Smith v. Huckabee, 53 Ala.

191, 193, per Briekell, J.

California.— Green v. Beckman, 59 Cal.

545; French v. Teschemaker, 24 Cal. 518.

Connecticut.— Middletown Bank v. Magill,
5 Conn. 28, 51, per Hosmer, C. J.

Indiana.— Shaw v. Boylan, 16 Ind. 384.

Iowa.— Spense v. Iowa Valley Constr. Co.,

36 Iowa 407.

Maine.— Coffin v. Rich, 45 Me. 507, 71 Am.
Dec. 559.

Massachusetts.— Oliver v. Liverpool, etc.,

L., etc., Ins. Co., 100 Mass. 531, 539 (per
Hoar, J.) iafflrmed in 10 Wall. (U. S.) 566,

575, 19 L. ed. 1029 (per Miller, J.)]; Norton
V. Hodges, 100 Mass. 241; Gray v. Coffin, 9
Cush. 192 J Andover Free Schools v. Flint, 13
Mete. 539.

JVew Jersey.— Salt Lake City Nat. Bank
V. Hendrickson, 40 N. J. L. 52.

jVejt! York.— Seymour v. Sturgess, 26 N. Y.
l34; Harger v. McCullough, 2 Den. 119:
Freeland v. McCullough, 1 Den. 414, 423, 43
Am. Dec. 685 ; Thomas v. Dakin, 22 Wend. 9,

95 (per Cowen, J.) ; Slee v. Bloom, 19 Johns.
456, 473, 10 Am. Dec. 273 (per Spencer,
C. J.).

Pennsylvania.— Myers v. Irwin, 2 Serg.
6 R. 368, 371, per Tilghman, C. J.

Rhode Island.— New England Commercial
Bank v. Newport Steam Factory, 6 R. I. 154,
188, 75 Am. Dec. 688, per Ames, C. J.

United States.—Tletrj v. Little, 101 U. S.

216, 25 L. ed. 864.

England.— Van Sandau v. Moore, 4 L. J.

Ch. 0. S. 177, 1 Rusa. 441, 46 Eng. Ch. 441.

72. Peck V. Cooper, 8 111. App. 403.

73. Toner v. Fulkerson, 125 Ind. 224, 25

N. E. 218; Walker v. Lewis, 49 Tex. 123
(holding that they are bound to make good
their subscriptions in favor of creditors in

some form of proceeding).
Liability of the shareholder to creditors of

the corporation is therefore exhausted by his

making the full payment for his shares, ex-

cept where constitutional provisions or stat-

utes make the shares assessable, although
the purchase-price has been fully paid. Green
V. Abietine Medical Co., 96 Cal. 322, 31 Pac.
100 (under constitution of California) ;

Santa Cruz R. Co. v. Spreckles, 65 Cal. 193,

3 Pac. 666, 802; Gainey v. Gilson, 149 Ind.

58, 48 N. E. 633.

74. Indiana.— Toner v. Fulkerson, 125
Ind. 224, 25 N. E. 218.

lovM.— Spense v. Iowa, etc., Constr. Co.,

36 Iowa 407.

Louisiana.—Monaghan v. Hall, 18 La. Ann.
310.

Ohio.— Wood V. Pearce, 2 Disn. 411.

Tennessee.— Jackson v. Meek, 87 Tenn. 69,

9 S. W. 225, 10 Am. St. Rep. 620.

United States.— Bank of North America
V. Rindge, 57 Fed. 279.

Statutes and constitutional provisions.

—

The rule that shareholders are bound in

favor of creditors of the corporation to make
good their subscriptions is affirmed by vari-

ous statutes and constitutional provisions

too numerous to set forth in detail. See the

following cases

:

Colorado.— Smith v. Londoner, 5 Colo.

365.

Indiana.— Wheeler v. Thayer, 121 Ind. 64,

22 N. E. 972.

Iowa.— Warfield v. Marshall County Can-
ning Co., 72 Iowa 666, 34 N. W. 467, 2 Am.
St. Rep. 263.

Maine.— Libby v. Tobey, 82 Me. 397, 19
Atl. 904.

Missouri.— Schricker v. Ridings, 65 Mo.
208; Miley v. Parker, 7 Mo. App. 561.

[VIII, A, 1]
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2. Cannot Enlarge Liability by By-Law, Etc., Except by Unanimous Consent.

The members of a corporation cannot enlarge their liability by by-law, resolution,

etc., except by unanimons consent ; because to do so would be to alter the charter

or other fundamental agreement by which all, upon becoming incorporate, have
agreed to be bound ;

'^ although, if credit has been sought and obtained upon the

faith of such a by-law, it may possibly, on the principle of estoppel, give a right

of action against the signers of it.'°

3. May Enlarge Liability by Contract— a. In GeneraL But there is no rule

of law or principle of public policy which will prevent the shareholders of a cor-

poration from enlarging their liability to the corporation or to its creditors by
contract unanimously concurred in."

b. Such Engagements Within Statute of Frauds. But as the shareholder is in

law a different person from the corporation, his promise to become personally

liable for the debts of the latter beyond the extent to which he stands liable

under the law is a promise to answer for the debt, default, or miscarriage of

another person, and is hence within the statute of frauds, and not enforceable

unless in writing.'^

e. Feme Covert Shareholder Cannot Bind Her Estate. So where, under the

law of the state, a married woman can pledge her personal responsibility only to

effect some purpose of her own, or for the benefit of her own estate, she cannot
bind herself by indorsing a promissory note to secure the debt of a corporation

of which she is a shareholder, because the estate of the corporation is not her
estate, and such an indorsement is therefore not for the beneiit of her estate.'''

d. Effect of Representation to Public That Shareholders Are Liable For Cor-

porate Debts. The fact that individual members of a corporation may have
represented to the public that they were so liable will not bind them as share-

holders ; nor will equity entertain a bill against them as shareholders under such

by-law, or on account of such representations. If they have incurred liabilities

as individuals, disconnected from their corporate capacity, they should be pro-

ceeded against as individuals.^

e. Not Necessary That Creditors Should Know of Guaranty Made by Share-

holders. It has been held that where shareholders, in order to obtain credit for

the corporation and a discount for its benefit, execute a guaranty to a banking

company and its assigns to secure payment of the general indebtedness of the

corporation to a specified amount, they become liable on such guaranty to the

holders of notes of the corporation discounted by the banking company, although

when the notes were transferred the purchaser did not know of the existence

of the guaranty.''

73. Eeid v. Eatonton Mfg. Co., 40 Ga. 98, 79. Eussel v. People's Sav. Bank, 39 Mich.

2 Am. Rep. 563; Flint v. Pierce, 99 Mass. 68, 671, 33 Am. Rep. 444; West «. Laraway, 28

96 Am. Dec. 691; Andover Free Schools y. Mich. 464; De Vries v. Conklin, 22 Mich.

Flint, 13 Mete. (Mass.) 539. 255.

76. Flint V. Pierce, 99 Mass. 68, 96 Am. 80. Reid v. Eatonton Mfg. Co., 40 Ga. 93,

Dec. 691. 2 Am. Dec. 563. Invalidity, as against share-

Validity of the by-law of a corporation not holders, of indorsement on circulating notes

professing to have any fixed capital whereby of bank of the words " individual property of

its members agree to contribute equally and stockholders liable." Lowry v. Inman, 46

ratably to all expenses incurred. Hume v. N. Y. 119. That the obligation of certain

Winyaw, etc., Co., 1 Carolina L. J. 217. shareholders of a bank to " pay and discharge

Compare Savage v. Putnam, 32 Barb. (N. Y.) all the debts owing by the company" did not

420. oblige them to pay its circulating notes see

77. London, etc., Bank v. Parrott, 125 Cal. Pollard v. Kentucky Exporting Co., 4 J. .J.

472, 58 Fac. 164 (liable both as shareholders Marsh. (Ky.) 52. That a bond, with security

and as guarantors) ; Lillard v. Decatur Cot- given by the corporators of a savings bank
ton Seed Oil Co., 14 Tex. Civ. App. 67, 36 to secure depositors therein, is not capital

S. W. 792 ; Tidioute Sav. Bank v. Libbey, 101 stock see Huntington v. District "of Columbia
Wis. 193, 77 N. W. 182, 70 Am. St. Rep. 907. Nat. Sav. Bank, 96 U. S. 388, 24 L. ed. 777.

78. Flint V. Pierce, 99 Mass. 68, 96 Am. 81. Tidioute Sav. Bank v. Libbey, 101 Wis.
Dec. 691. 193, 77 N. W. 182, 70 Am. St. Rep. 907.
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f. When Shareholder Entitled to Advantages of Sureties. As the promise of

a shareholder to pay a debt of the corporation is a promise to pay the debt of

another, it entitles the promisor to all the rights and remedies of a surety as to

extensions and renewals of credits not authorized by him.® A statute providing
that the release of any debtor under the insolvent law shall not operate to dis-

charge anj other party liable as security, guarantor, or otherwise for the same
debt, applies to shareholders who have become liable for the debt of the corpora-

tion, where the corporation is discharged in insolvency.'' Shareholders do not

occupy the position of sureties as to a debt of the corporation, where the benefit

arising from such debt is a direct and intended benefit to the members of the cor-

poration ;
^ or in consequence of an agreement and compromise of debts of the

corporation made by the shareholders acting separately, in which they provide
for the issue of certain debentures and bonds."'

g. Stipulation For Payment Only on Call. A stipulation in the contract of

subscription that it shall be payable only on the call of the company is valid as

between shareholders, but will not be allowed to defeat the rights of creditors.^'

h. Charter Provision For Payment Only on Call. In like manner a provision

in the charter that " the balance due on each share shall be subject to the call of

the directors " does not give a shareholder the right, as between himself and the

company's creditors, to withhold payment of the balance due from him until the

necessities of the company require payment in full for the shares subscribed."

i. When Shareholders Liable to Indemnify Directors For Illegal Distribution

of Assets. The directors of a company who have been required by its liquidator

in winding-up proceedings to replace a portion of the capital distributed by them
among the shareholders upon the ground that the reduction of the capital was
ultra vires because not sanctioned by the court are entitled to indemnity from
the shareholders, where the latter knew at the time that they were receiving a

part of the capital.^

4. Not Liable to Creditors When Not Luble to Corporation. Except where
a different rule of liability is prescribed by constitutional or statutory provision,

and except where elements of estoppel supervene, the general rule is that the

shareholder is not liable to creditors after the insolvency of the corporation, unless

the circumstances are such that he would have been liable to the corporation

itself.^'

5. Power of Corporation to Reinstate Liability of Shareholders. Where two
corporations make a valid agreement by which the debt of one is assumed by the

other it is competent for them to rescind such agreement, reinstate the liability

82. Home Nat. Bank v. Waterman, 134 III. 89. Deadwood First Nat. Bank v. Guatin
461, 29 N. E. 503. Minerva Consol. Min. Co., 42 Minn. 327, 44

83. Willis V. Mabon, 48 Minn. 140, 50 N. W. 198, 18 Am. St. Rep. 510, 6 L. R. A.
N. W. 1110, 31 Am. St. Rep. 626, 16 L. R. A. 676; Robertson v. Sibley, 10 Minn. 323;
281. Union Sav. Assoc, v. Seligman, 92 Mo. 635,

84. Mobile, etc., R. Co. v. Nicholas, 98 Ala. 15 S. W. 630, 1 Am. St. Rep. 776 [overruling

92, 12 So. 723. Griswold v. Seligman, 72 Mo. 110] ; Burgess
85. Mobile, etc., R. Co. v. Nicholas, 98 Ala. v. Seligman, 107 U. S. 20, 2 S. Ct. 10, 27

92, 12 So. 723. That a shareholder in a cor- L. ed. 359.

poration who purchases stock of another Illustrations.— If a subscription has been
shareholder cannot require the latter to pay made upon a valid condition, so that with-
a part of a note made by both shareholders out complying with the condition the corpora-

for a corporate debt, where suflScient property tion could not enforce it, a creditor cannot,

of the corporation to secure its payment was Hahn's Appeal, (Pa. 1886) 7 Atl. 482. So
set apart for the purpose, see Meguiar v. where a subscriber to stock tendered the
Walsh, 36 S. W. 1124, 18 Ky. L. Rep. 433. amount of his subscription to the corporation

86. Curry v. Woodward, 53 Ala. 371. while it was solvent and demanded a certifi-

87. Hill V. Merchants' Mut. Ins. Co., 134 cats, which was refused, it was held that he
U. S. 515, 526, 10 S. Ct. 589, 33 L. ed. 994 was not liable to the assignee in insolvency

^affirming 86 Mo. 466 ( affirming 12 Mo. App. of the corporation. Potts v. Wallace, 32 Fed.

148)]. 272. So in case of a valid forfeiture by tha

88. Moxham v. Grant, [1899] 1 Q. B. 480, directors of the shares of the shareholder.

68 L. J. Q. B. 283. Mills v. Stewart, 62 Barb. (N. Y.) 444.
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of the corporation so discharged, and place the parties in statu quo ; and the

shareholders of the debtor corporation will become, under a constitutional pro-

vision, personally liable for their respective proportionate shares of the liability

so created or reinstated. The corporation has the same power to bind its share-

holders by reinstating the old debt that it would have to create a new one.**

6. LuBiLiTY OF Shareholders Where Corporation Embarks in Other Business

Than That Authorized by Its Charter. There is judicial authority for the propo-
sition that if a corporation embarks in other business than that authorized by its

charter, and incurs indebtedness in that business, its shareholders will, with respect

to such indebtedness, be liable as partners;'' and the contrary has been held.**

So where a constitutional provision imposes a double liability upon the sharehold-

ers of corporations, except those organized for manufacturing purposes, and a
corporation organized for such purposes enters upon general merchandising, with
respect to indebtedness incurred while so merchandising, its members will incur

the liability imposed by the constitutional provision.''

7. Where Corporation Is Formed For Illegal Purpose or Enters Upon Illegal

Business. It seems that where the formation of the corporation is prohibited by
law or public policy,'* or where a corporation engages in a business which is pro-

hibited by law or public policy,'' its members become liable as partners ; " but not

so where its shares are void for non-compliance with the provision of its charter."

8. Liability of Sole Shareholder or of Shareholder in " One-Man Corporation."

In theory of law, although all the shares pass into the hands of one person, yet

so long as the corporate existence is maintained, the liability of this one person
as a shareholder and his immunity from such liability are the same as where there

are many shareholders.'^ It has been held in conformity with this principle that

the sole shareholder of a bank who has received its assets is bound for its debts

to the extent of such assets." But this does not exclude the conclusion that a

sole shareholder who wrongfully causes the transfer of all the property of the

corporation to be made to himself, so as to deprive a creditor of the corporation

of the payment of his debt, may be held responsible, not as a shareholder, but as

a fraudulent conveyee, for that payment.'

9. Shareholders Personally Liable For Their Fraud Committed in Dealing With
Corporate Assets. It is not necessary to enlarge upon, or to illustrate the princi-

ple that immunity from personal liability does not extend to cases where share-

holders use the corporation as a mere cloak for their own fraudulent schemes,

and commit frauds in dealing with corporate assets or otherwise, on pretense of

acting on behalf of the corporation.^

90. Borland v. Haven, 37 Fed. 394, 13 etc., R. Co., 23 How. (U. S.) 381, 16 L. ed.

Sawy 5.51. 488; Andrews v. National Foundry, etc.,

91. Ridenour v. Mayo, 40 Ohio St. 9, 29 Works, 76 Fed. 166, 22 C. C. A. 110, 36

Ohio St 138. L. R. A. 139; In re London, etc., Ins. Corp.,

92. Trowbridge v. Scudder, 11 Cush. L. R. 4 Ch. 682, 21 L. T. Rep. N. S. 182, 17

(Mass.) 83; Whitwell v. Warner, 20 Vt. 425. Wkly. Rep. 751. That the holder of stock in

93. Mohr v. Minnesota Elevator Co., 40 a corporation, part of which is valid and part

Minn. 343, 41 N. W. 1074. Compare State invalid, cannot require that payments made
V. Minnesota Thresher Mfg. Co., 40 Minn. 213, by him on the latter shall be applied to his

41 N. W. 1020, 3 L. R. A. 510. valid stock see Kampmann v. Traver, (Tex.

Further as to ultra vires debts see infra, Civ. App. 1895) 29 S. W. 1144.

VIII, J, 2, b. 98. Louisville Banking Co. v. Eisenman,
94. Empire Mills v. Alston Grocery Co., 21 S. W. 531, 14 Ky. L. Rep. 705, 19 L. R. X.

(Tex. App. 1891) 15 S. W. 505, 12 L. R. A. 684 [rehearing denied in 21 S. W. 1049, 14

366 [affirming (Tex. App. 1891) 15 S. W. Ky. L. Rep. 710]; Salomon v. Salomon,

200]. [1897] A. C. 22, 66 L. J. Ch. 35, 75 L. T.

95. McGrew v. City Produce Exch., 85 Rep. N. S. 426, 4 Manson 89, 45 Wkly. Rep.

Tenn. 572, 4 S. W. 38, 4 Am. St. Rep. 771, 193.

stock gambling. 99- Robertson v. Conrey, 5 La. Ann. 297.

96. But see American Mirror, etc., Co. V. 1. Angle v. Chicago, etc., R. Co., 151 U. S.

Bulkley, 107 Mich. 447, 65 N. W. 291. 1, 14 S. Ct. 240, 38 L. ed. 55.

97. Tschumi v. Hills, 6 Kan. App. 549, 51 2. Colquitt v. Howard, 11 Ga. 556 (persons

Pac. 619. See also Zabriskie v. Cleveland, exercising powers of corporations held to ac-

[VIII, A, 5]
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B. Liability in Equity on Ground That Capital Stock of Corpopation
Is Trust Fund For Its Creditors— 1. General Doctrine Stated. It is a

favorite doctrine of the American courts^ that the capital stock and other prop-

erty of a corporation are to be deemed a trust fund for the payment of the debts

of the corporation, so that the creditors have a hen upon, or right of priority of

payment out of, it, in preference to any of the shareholders of the corporation.^

2. This Trust Fund Includes Unpaid Subscriptions For Shares— a. In General.

This capital stock, it has been said, consists of the money paid in, or authorized

or required to be paid in, as the basis of the business of the corporatioii and the

means of conducting its operations.' It is an essential part of the doctrine of the

preceding section that money agreed to be paid into the corporate treasury by
the shareholders for their respective shares is a part of this trust fund.* When
the liquidation of these unpaid subscriptions becomes necessary to pay the debts

of the company, the shareholders cannot be allowed to refuse the payment of

count as trustees) ; Medill v. Collier, 16 Ohio
St. 599; Whitwell v. Warner, 20 Vt. 425.

Compare Sisson v. Matthews, 20 Ga. 848;
Matthews v. Stanford, 17 Ga. 543; Tinkham
v. Borst, 31 Barb. (N. Y.) 407.

Not personally liable for securing to them-
selves fraudulent preferences.— Whitwell v.

Warner, 20 Vt. 425, questionable holding.
3. The writer has not found a similar

statement of doctrine in any English book
of reports. The idea appears to have been
invented by Story, J., in Wood v. Dummer,
30 Fed. Gas. No. 17,944, 3 Mason 308, de-

cided in 1824.

4. Alabama.— Curry v. Woodward, 53 Ala.
371; Smith v. Huckabee, 53 Ala. 191; St.

Mary's Bank v. St. John, 25 Ala. 566; Pas-
chall V. Whitsett, 11 Ala. 472; Allen t>. Mont-
gomery R. Co., 11 Ala. 437.

Connecticut.—Crandall v. Lincoln, 52 Conn.
73, 52 Am. Rep. 560.

Georgia.— Beck v. Henderson, 76 Ga. 360;
Eeid V. Eatonton Mfg. Co., 40 Ga. 98, 2 Am.
Eep. 563; Robison v. Carey, 8 Ga. 527;
Hightower v. Thornton, 8 Ga. 486, 52 Am.
Dec. 412.

Illinois.— Union Mut. L. Ins. Co. v. Frear
Stone Mfg. Co., 97 111. 537, 37 Am. Rep. 129

;

Tarbell v. Page, 24 111. 46.

Massachusetts.— Baker v. Atlas Bank, 9

Mete. 182; Spear v. Grant, 16 Mass. 9; Vose
V. Grant, 15 Mass. 505.

\ Mississippi.— Payne v. BuUard, 23 Miss.

88, 55 Am. Dec. 74.

Nehraska.— State v. Commercial State

Bank, 28 Nebr. 677, 44 N. W. 998.

NeiD Jersey.— New York City Nat. Trust
Co. V. Miller, 33 N. J. Eq. 155.

New York.— Mann v. Pentz, 3 N. Y. 415;
Hurd V. Tallman, 60 Barb. 272; Briggs v.

Penniman, 8 Cow. 387, 18 Am. Dec. 454; Slee
V. Bloom, 19 Johns. 456, 10 Am. Dec. 273.

In Tinkham v. Borst, 31 Barb. 407, the court

proceeded on the idea that creditors have an
equitable lien upon the assets of a dissolved

corporation in the hands of one of its

members.
North Carolina.— Marshall Foundry Co. v.

Killian, 99 N. C. 501, 6 S. E. 80, 6 Am. St.

Eep. 539.

Ohio.— Henry v. Vermillion, etc., E. Co.,

17 Ohio 187; Miers v. Zanesville, etc., Turn-
pike Co., 11 Ohio 273, 13 Ohio 197.

Vermont.— Bassett v. St. Albans Hotel
Co., 47 Vt. 313.

Wisconsin.— Adler v. Milwaukee Patent
Brick Mfg. Co., 13 Wis. 57.

United States.— Morgan County v. Allen,

103 U. S. 498, 26 L. ed. 498 ; Sawyer v. Hoag,
17 Wall. 610, 21 L. ed. 731; Putnam v. New
Albany, etc., R. Co., 16 Wall. 390, 21 L. ed.

361 ; New Albany v. Burke, 11 Wall. 96, 20
L. ed. 155; Ogilvie v. Knox Ins. Co., 22 How.
380, 16 L. ed. 349; Curran v. Arkansas, 15
How. 304, 14 L. ed. 705 ; Mumma v. Potomac
Co., 8 Pet. 281, 8 L. ed. 945; Kenton Furnace
R., etc., Co. V. McAlpin, 5 Fed. 743; Main v.

Mills, 16 Fed. Cas. No. 8,976, 6 Biss. 98;
Marsh v. Burroughs, 16 Fed. Cas. No. 9,112,
I Woods 463 ; Payson v. Stoever, 19 Fed. Cas.
No. 10,863, 2 Dill. 427 ; Union Nat. Bank v.

Douglass, 24 Fed. Cas. No. 14,375, 1 McCraiy
86; Wood V. Dummer, 30 Fed. Cas. No.
17,944, 3 Mason 308.

5. Farrington v. Tennessee, 95 U. S. 679,
24 L. ed. 558.

6. So held in nearly all the cases cited in

the preceding section. Also in the following
enses:

Alabama.— Allen v. Montgomery R. Co.,

II Ala. 437.

Georgia.— Hightower v. Thornton, 8 Ga.
486, 52 Am. Dec. 412.

Missouri.— Shickle v. Watts, 94 Mo. 410.

North Carolina.— Marshall Foundry Co. c.

Killian, 99 N. C. 501, 6 S. E. 680, 6 Am. St.

Rep. 539.

Wisconsin.— Gogebic Invest. Co. v. Iron
Chief Min. Co., 78 Wis. 427, 47 N. W. 726,
23 Am. St. Eep. 417; Adler v. Milwaukee
Patent Brick Mfg. Co., 13 Wis. 57.

United States.— Washburn v. Green, 133

U. S. 30, 10 S. Ct. 280, 33 L. ed. 516; Mor-
gan County V. Allen, 103 U. S. 498, 26 L. ed.

498; Sanger v. Upton, 91 U. S. 56, 23 L. ed.

220; Sawyer v. Hoag, 17 Wall. 610, 21 L. ed.

731; Ogilvie v. Knox Ins. Co., 22 How. 380,

16 L. ed. 349; Marsh v. Burroughs, 16 Fed.
Cas. No. 9,112, 1 Woods 463; Winans v.

McKean E., etc., Co., 30 Fed. Cas. No. 17,862,
6 Blatchf. 215. But a bond with security,

given by the corporators of a savings bank

[VIII. B. 2. a]
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them, unless they show such an equity as would entitle them to a preference over
the creditors, if the capital had been paid in cashJ

b. Former Extent of This Trust-Fund Doctrine. It was also a part of this

doctrine that any device by which its members seek to avoid the liability imposed
upon them by law is void as to creditors.'

e. Recent Qualifications of This Doctrine. But this doctrine, as already
seen,' has been recently modified by the supreme court of the United States to

the extent of holding that, in the absence of circumstances creating an equitable

estoppel in favor of the creditor of the corporation and against the shareholder,

the latter cannot be compelled to pay, even for the purpose of liquidating the
debts of the cor|joration after its insolvency, anything beyond what the corpora-
tion agreed with him to accept as full payment.'"

d. No Longer a Trust Fund For All of Its Creditors Ratably. It is a neces-

sary part of a doctrine which makes the assets of a corporation a trust fund in

equity for its creditors, that such assets are a trust fund for all the creditors of

the corporation, to be distributed ratably to those standing in equal equity. This
necessarily includes the conclusion that the directors or managers of a corporation
cannot, in contemplation of insolvency, so dispose of its assets as to prefer particular

creditors and defer others. But a modern inroad upon the doctrine made by
several American courts leaves it in the power of a corporation to prefer its cred-

itors, thus placing it, even in contemplation of insolvency, precisely in the same
position with respect to its power of disposition of its property as that occupied
by a natural person."

3. Shareholders Withdrawing This Trust Fund Bound to Restore It For Benefit

OF Creditors— a. In General. If a shareholder withdraws this trust fund created

by his share subscription, or any part of it, without restoring to the corporation a

full and fair consideration for it, he will be held bound to make it good whenever
it is necessary to do so for the satisfaction of the creditors of the corporation.^

Nor have the directors as trustees of this fund any power, except in the way of

hona fide compromises, to release a subscriber to the fund, either as ^gainst cred-

itors or as against other shareholders,*^ or to accept payment of part for the whole.'^

b. But Not Bona Fide Dividends of Profits. This principle does not extend so

far as to require shareholders to surrender, for the beneht of creditors, ionafide
dividends of profits declared and distributed at a time when the company was
solvent and prosperous."

e. Grounds of Equitable Relief Where Capital Stock Is Divided Leaving

Debts Unpaid— (i) In Gmneual. If the capital stock should be divided, leaving

&\\^ debts unpaid, every shareliolder receiving his share of the capital stock would
iu equity be held liable^ro rata to contribute to the discharge of such debts out

of the fund in his own hands.**

to secure depositors therein, is in no sense 637, 15 L. R. A. 470, where the new doctrine

capital stock of the company. Huntington was applied.

V. District of Columbia Nat. Sav. Bank, 96 11. Hospes v. Northwestern Mfg., etc.,- Co.,

U. S. 388, 24 L. ed. 777. 48 Minn. 174, 50 N. W. 1117, 31 Am. St. Rep.
7. Ogilvie v. Knox Ins. Co., 22 How. 637, 15 L. R. A. 470.

(U. S.) 380, 16 L. ed. 349. 12. St. Marys' Bank v. St. John, 25 Ala.

According to one judicial expression with 566 (division of assets among shareholders ilk

respect to national banks it also includes the contemplation of insolvency) ; Lewis v. Rob-

superadded statutory liability of the holders ertson, 13 Sm. & M. (Miss.) 558.

of paid-up shares under U. S. Rev. Stat. 13. Rider v. Morrison, 54 Md. 429.

§ 5151. Stuart v. Hayden, 72 Fed. 402, 18 14. Mann v. Pentz, 2 Sandf. Ch. (N. Y.)

C. C. A. 618. 257. See also McAvity v. Lincoln Pulp, etc.,

8. Howe V. Illinois Agricultural Works, Co., 82 Me. 504, 20 Atl. 82 ; Payne v. Bullard,

46 HI. App. 85 ; Upton v. Tribilcock, 91 U. S. 23 Miss. 88, 55 Am. Dec. 74.

45, 23 L. ed. 203. See also sw^a, VI, M, 1, 15. Reid v. Eatonton Mfg. Co., 40 Ga. 98,

b, (v), (B) et seq. 2 Am. Rep. 563; Wood X). Dummer, 30 Fed.

9. See supra, VI, M, 1, i. Cas. No. 17,944, 3 Mason 308.

10. Hospes V. Northwestern Mfg., etc, Co., 16. St. Marys' Bank v. St. John, 25 Ala.

48 Minn. 174, 50 N. W. 1117, 31 Am. St. Rep. 566; Reid ». Eatonton Mfg. Co.. 4C Ga. 98, 2

[VIII, B. 2, a]
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(ii) Bemedt of Jubgment Cbbditob m Sues Case. According!j, when
the property has been divided among the shareholders, a judgment creditor, after

the return of an execution against the corporation unsatisfied, may maintain a

creditor's bill against a single shareholder," or against as many shareholders as he
can find within the jurisdiction,^* to charge him or them to the extent of the

assets thus diverted ; and it is immaterial whether he got them by fair agreement
with his associates or by an act wrongful as against them.

4. This Trust Fund Pursued Only in Equfty— a. In General. In the absence

of special statutory provisions this trust fund can in general be reached only by
appropriate proceedings in equity.^'

b. Grounds on Whieli Courts of Equity Proceed. In affording relief to credit-

ors of corporations on this ground, courts of equity proceed on the familiar prin-

ciple that whoever is found in possession of a trust fund, under circumstances
which charge him with knowledge of the trust, is bound to account as trustee to

those beneficially interested in such fund.^ Whenever shareholders have in their

possession any of this trust fund they hold it cum onere, subject to all the equities

which attach to it ;
*' and they stand in such a relation of privity with the corpo-

ration that their dealings with it will be subjected to close scrutiny where the

rights of its creditors are involved.^

e. Grounds of Equitable Relief Where Stock Is Not Paid In— (i) In Gen-
eral. If the shareholders are indebted to the corporation on account of sub-

scriptions made by them to the capital stock, and the board of directors fail or

refuse to raise the money to pay such debts, by making and enforcing against the

members the necessary assessments, a court of equity will interfere, and either

Am. Eep. 563; Spear v. Grant, 16 Mass. 9;
Vose V. Grant, 15 Mass. 505; Curran v. Ar-
kansas, 15 How. (U. S.) 304, 14 L. ed. 705;
Wood V. Dummer, 30 Fed. Cas. No. 17,944, 3

Mason 308; Story Eq. Jur. § 1252. See also

Schley v. Dixon, 24 Ga. 273, 71 Am. Dee. 121;
Tinkham v. Borst, 31 Barb. (N. Y.) 407.

17. Hastings v. Drew, 76 N. Y. 9 ; Bartlett

V. Drew, 57 N. ,Y. 587 {.affirming 4 Lans.
<N. Y.) 444, 60 Barb. (N. Y.) 648].

18. Wood V. Dummer, 30 Fed. Cas. No.
17,944, 3 Mason 308.

That a receiver of the assets of the corpo-
ration has an equitable lien on assets so im-
properly distributed among the shareholders
see Heman v. Britton, 88 Mo. 549 [reversing
14 Mo. App. 121]. See also In re National
Tunds Assur. Co., 10 Ch. D. 118, 48 L. J.

Ch. 163, 39 L. T. Eep. N. S. 420, 27 Wkly.
Eep. 302.

That this remedy to compel restoration of
capital improperly divided is available only
in equity see Spear v. Grant, 16 Mass. 9;
Vose V. Grant, 15 Mass. 505. Compare Gif-

ford V. Thompson, 115 Mass. 478.

Construction of a statute making share-
liolders liable where corporate funds have
been improperly diverted to the payment of

dividends, with the conclusion that the word
" funds " means resources'. Miller v. Bra-
dish, 69 Iowa 278, 28 N. W. 594.

That this rule is not varied by a public

registration of the shares see Ward v. Gris-

woldville Mfg. Co., 16 Conn. 593.

19. See Practical Knowledge Soc. v. Ab-
tott, 2 Beav. 559, 4 Jur. 453, 9 L. J. Ch. 307,

17 Eng. Ch. 559; Wallworth v. Holt, ,4 Myl.
& 0. 619, 18 Eng. Ch. 619. Therefore there

was no remedy in Massachusetts until the

system of equity was adopted by statute.

Spear v. Grant, 16 Mass. 9; Vose v. Grant,
15 Mass. 505.

20. St. Marys' Bank v. St. John, 25 Ala.
566; Calhoun v. King, 5 Ala. 523; Panhandle
Nat. Bank v. Emery, 78 Tex. 498, 15 S. W.
23; Wood V. Dummer, 30 Fed. Cas. No.
17,944, 3 Mason 308; Adair v. Shaw, 1 Sch.
& Lef. 266; Hill v. Simpson, 7 Ves. Jr. 152,

6 Eev. Eep. 105.

21. Adler v. Milwaukee Patent Brick Mfg.
Co., 13 Wis. 57; Wood v. Dummer, 30 Fed.
Cas. No. 17,944, 3 Mason 313.

22. See the observations of Miller, J., upon
this subject in Sawyer v. Hoag, 17 Wall.
(U. S.) 610, 21 L. ed. 731 [citing Lawrence
V. Nelson, 21 N. Y. 158].
For an illustration of proceeding in equity

to compel shareholders to account for diver-

sions of this fund see Hancock v. Holbrook,
40 La. Ann. 53, 3 So. 351; McKusick v. Sey-
mour, 48 Minn. 172, 50 N. W. 1116. See
also Horner v. Carter, 11 Fed. 362, 3 Mc-
Crary 595.

For decisions illustrating the scope of equi-
table relief where there has been a fraudulent
conversion of corporate property see the fol-

lowing cases

:

Alabama.— Allen v. Montgomery E. Co., 11

Ala. 437.

Georgia.— Hightower v. Mustian, 8 Ga.
506.

Mississippi.— Wright v. Petrie, Sm. & M.
Ch. 282.

New York.— Nathan v. Whitlock, 9 Paige
152.

United States.— Chicago, etc., E. Co. v.

Phicago Third Nat. Bank, 134 U. S. 276, 10
S. Ct. 550, 33 L. ed. 900.
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compel the directors to perform this duty, or, according to the modern practice,

perform it by its own proper ofiScers.^

(ii) EqviTY Will Compel Directors to Make Assessments. The power
of the directors to make assessments upon shares, when necessary to discharge the

debts of the corporation, is not discretionary in the sense of being beyond the
control of a court of justice.^ But courts of equity will compel the exercise of
the power or exercise it themselves.^

(hi) Or Make Assessments bt Its Own Metmods. Or what is now the

more frequent practice the court will make an assessment by its own methods,
ordering the shareholders to pay the amount assessable against them severally to

the receiver,^' the assignee for creditors,^ or even to the complainant.^
d. Reference to Master— (i) In General. According to the usual practice

of a court of equity a reference will be made to a master to ascertain and report

the amount of the debt, and the proportion of it with which each of the share-

holders should be charged.^'

(ii) Where Corporation Is in Hands of Receiver. This will be done
where the" corporation is in the hands of a receiver ; and the proper course is said

to be for the receiver to procure an order on the shareholders to show cause why
a call should not be made, and for the court, on the return-day of the order, after

hearing the parties, to grant or refuse the order of assessment.**

(hi) In Case oe Assignment For Benefit of Creditors. Where an
assignment has been made by an insolvent corporation for the benefit of its cred-

itors, it is competent for the superintending court to make an order requiring the
payment of unpaid share subscriptions.^'

23. Ward v. Griswoldville Mfg. Co., 16

Conn. 593 ; Henry v. Vermilion, etc., K. Co.,

17 Ohio 187; Adler v. Milwaukee Patent
Brick Mfg. Co., 13 Wis. 57, 62; Ogilvie v.

Knox Ins. Co., 22 How. (U. S.) 330, 16 L. ed.

349; Marsh v. Burroughs, 16 Fed. Cas. No.
9,112, 1 Woods 463.

24. See Marsh v. Burroughs, 16 Fed. Cas.

No. 9,112, 1 Woods 463 (per Bradley, J.);

Reg. V. Victoria Park Co., 1 Q. B. 287, 292,

41 E. C. L. 544 (per Lord Denman, C. J.).

25. Alabama.— Allen v. Montgomery K.
Co., 11 Ala. 437, 449, per Goldthwaite, J.

Georgia.— Hightower v. Thornton, 8 Ga.

486, 52 Am. Dec. 412, leading case where the
doctrine takes root.

Minnesota.—In re Minnehaha Driving Park
Assoc, 53 Minn. 423, 55 N. W. 598 (under a
statute) ; Marson v. Deither, 49 Minn. 423,

52 N. W. 38.

Vew Jersey.— Falk v. Whitman Cigar Co.,

55 N. J. Eq. 396, 36 Atl. 1094.

New York.— Briggs v. Penniman, 8 Cow.
387, 18 Am. Dee. 454; Slee v. Bloom, 19

Johns. 456, 10 Am. Dec. 273.

Ohio.— Henry «. Vermilion, etc., K. Co.,

17 Ohio 187.

Washington.—^McKay v. Elwood, 12 Wash.
579, 41 Pac. 919.

United States.— Ogilvie v. Knox Ins. Co.,

22 How. (U. S.) 380, 387, 16 L. ed. 349 (in

which Grier, J., said that a bill filed for this

purpose was in the nature of an attachment,
in which the shareholders are called on to

answer as garnishees of the principal
debtor) ; Furnald v. Glenn, 56 Fed. 372.

England.—^ Salmon v. Hamborough Co., 1

Ch. Cas. 204, 1 Kyd Corp. 273.

26. See infra, VIII, B, 4, d, (n).

[VIII, B, 4. e, (i^l

27. See infra, VIII, B, 4, d, (in).
28. Slee v. Bloom, 19 Johns. (N. Y.) 456,

484, 10 Am. Dee. 273.

29. Briggs v. Penniman, 8 Cow. (N. Y.)

387, 18 Am. Dec. 454.

30. Falk V. Whitman Cigar Co., 55 N. J.

Eq. 396, 36 Atl. 1094.

31. In re Minnehaha Driving Park Assoc.,

53 Minn. 423, 55 N. W. 598 (statutory as-

signment for benefit of creditors) ; Marson
V. Deither, 49 Minn. 423, 52 N. W. 38; Mc-
Kay V. Elwood, 12 Wash. 579, 41 Pac. 919'

(by direction of the court, after the execu-

tion of a common-law assignment for credit-

ors by the corporation makes the subscriber*
liable as for a debt presently due).
The authority of the court to order the as-

sessment depends upon the question whether
it is necessary to assess the shareholders in

order to raise money to liquidate the debta
of the corporation. In re Minnehaha Driv-
ing Park Assoc, 53 Miim. 423, 55 N. W.
598.

Such an assessment does not detei^mine the
liability of any particular shareholder, but
merely has the effect of making due and pay-
able whatever he may be liable for under the
call, so that suit may be brought therefor by
the assignee. In re Minnehaha Driving Park
Assoc, 53 Minn. 423, 55 N. W. 598.

If the court makes an excessive assessment
upon the unpaid shares, this does not vio-

late the substantial rights of the sharehold-

ers, since the excess will be repaid to them
upon distribution, although no more should
be called than is necessary to pay the debts
of the corporation and the costs of the wind-
ing-up proceedings. Furnald v. Glenn, 56
Fed. 372.
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(iv) CoNGLUSiVENBSS OF CALL When Ordebed ST CoxTRT. The propriety

of tlio assessment ordered by the court appointing a receiver of an insolvent

corporation cannot be questioned, in an action by the receiver to collect the

assessment.^

(v) Power of Directors to Make Galls Ceases With Commencement
OF WiNDiNO - Up Proceedings. The power of the directors to make assessments

on the shares comes to an end ipso facto with the making of a judicial order to

wind np tlie c6r(joratioti.''

(vi) Whether Call or Assessment Wecessart After Commencement of
Winding -Up Proceedings. No call or assessment by the directors is necessary

before the institution of suits to collect unpaid balances on subscriptions to capital

stock of a corporation, where the corporation has become insolvent and proceed-

ings have been instituted by creditors to wind up and distribute its assets.^

5. Creditors Entitled to Share Ratably. The mere statement that the capital

stock of a corporation is a trust fund in equity for its creditors carries with it the

conclusion tliat all the beneficiaries of the trust— all the creditors— are entitled

to share ratably in its distribution, according to the principles upon which courts

of equity proceed in tlie distribution of equitable assets;'' and snch is the rule,

with confusing exceptions '° growing out of theories of the right of a corpora-

tion to prefer its creditors, which will be hereafter discussed.^

C. Liability Fop Debts Ineupped Before Opg-anization— 1. General Doc-

trine That Members Are in Such Cases Liable as Partners— a. Statement of Doc-

trine. It is a general principle that until a corporation is legally organized the
coadventurers will be liable as partners for all debts contracted on behalf of the
aggregate body, with their consent, either ex])ress or implied.*^

b. When Partners Liable by Estoppel After Incorporation. Where partners

have dealt as such with a third person who has sold goods to them, and after

32. Rand v. Mutual F. Ins. Co., 58 111.

App. 528.
33. Fowler v. Broad's Patent Night Light

Co., [1893] 1 Ch. 724, 62 L. J. Ch. 373, 68
L. T. Eep. N. S. 576, 3 Reports 295, 41
Wkly. Eep. 247.

84. Eoss-Meehan Brake-Shoe Foundry Co.

V. Southern Malleable Iron Co., 72 Fed. 957.

35. Eieper v. Eieper, 79 Mo. 352; Heiman
V, Fisher, H Mo. App. 275; Purdy v. Doyle,

1 Paige (N. Y.) 558; Morrice v. Bank of

England, Cas. t. Talb. 218; Story Eq. Jur.

i 544. See further as to the general rule

Atlas Bank v. Nahant Bank, 3 Mete. (Mass.)

581; Codwise v. Gelston, 10 Johns. (N. Y.)

507; McDermutt v. Strong, 4 Johns. Ch.
(N. Y.) 687.

36. Wetherbee V. Baker, 35 N. J. Eq. 501.

37. See infra, XX, B, 1, a et seq.

That the directors may become personally

liable for a breach of this trust and duty of

distributing ratably see Graham v. Hoy, 38
N. Y. Super. Ct. 506.

38. Florida.— Taylor v. Branham, 35 Fla.

297, 17 So. 552, 48 Am. St. Eep. 249, 39
L. E. A. 362.

Illinois.— McDowell v. Joice, 149 111. 124,

36 N. E. 1012.

Iowa.— Kaiser v. Lawrence Sav. Bank, 56
Iowa 104, 8 N. W. 772, 41 Am. Eep. 85.

Kentucky.— Cincinnati Cooperage Co. v.

Bate, 96 Ky. 356, 26 S. W. 538, 16 Ky. L.

Jlep. 626, 49 Am. St. Eep. 300, where the

directors changed the corporate name with-
out complying with the statute, and the

[42]

shareholders were held liable on the ground
of disincorporation.

Mississippi.— Perkins v. Eouss, 78 Miss.
343, 29 So. 92.

Missouri.— Martin v. Fewell, 79 Mo. 401;
Kimball v. Davis, 52 Mo. App. 194 (failure,

to file statutory notice of the amount of cap-,

ital stock, and holding that a substantial
mistake in stating the amount of capital

stock leaves the shareholders liable, whether
a typographical error or not).
New York.— Fuller v. Eowe, 57 N. Y. 23.

Pennsylvania.— Guckert v. Hacke, 159 Pa.
St. 303, 28 Atl. 249, 34 Wkly. Notes Cas. 41
(those who transact business upon

,
the

strength of a corporate organization which,
is materially defective are liable as part-
ners) ; McFall V. McKeesport, etc.. Ice Co.,

123 Pa. St. 259, 16 Atl. 478, 23 Wkly. Notes
Cas. 146.

Wisconsin.— Bergeron v. Hobbs, 96 Wis.
641, 71 N. W. 1056, 65 Am. St. Eep. 85,
omission to file papers required by statute
as a condition precedent— corporation not
such de facto.

That it is necessary to show that the share-
Jiolder was acting as a partner at the time
the contract was made or that upon some
consideration he consented to be liable with
the other shareholders see Fuller v. Eowe, 57
N. Y. 23.

For an agreement by which the members
of an expired corporation created an agent
to renew and carry on the business, and
thereby became liable as partners for his
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becoming incorporated they continue to deal with him as before, having their bills

made in the same way, without apprising him of their altered condition, tliey will

continue to be liable to him as partners under the principle of estoppel, unless he
have actual knowledge, derived from some other source, of the fact of their hav-

ing become incorporated.** Somewhat opposed to the foregoing, it has been held

that the failure of an association organized nnder a statute to record its articles of

incorporation before the commencement of negotiations for the purchase of

goods, which cnlminated in a contract with the association after the articles were
recorded, does not render its members liable as individuals or general partners for

the goods so purchased and delivered.**

e. Liability of Members of Joint-Stock Company Afterward Incorporated.

If an unincorporated joint-stock company contracts liabilities, and afterward

becomes incorporated and assigns its property to the corporation, the members of

the unincorporated association remain primarily and jointly and severally liable

for the debts so contracted. The responsibility of the corporation for debts so

contracted by the voluntary association does not become substituted, without the
consent of the creditors, so as to exempt the members from individual lialnlity.**

But the corporation which thus steps into the shoes of the .joint-stock company
and accepts an assignment of its property becomes also primarily liable for the
existing indebtedness of the company. The creditors thus retain the same
security which they had before, namely, the property of the joint-stock company,
now that of the corporation, and the individual liability of the members of the

joint-stock company, who now become coi-porators.^ But existing creditors of

the joint-stock company may, by acts which indicate a clear understanding that

the credit of the corporation is substituted for that of the partners, discharge the

latter from personal liability for the partnership debts, as by continuing with the

corporation tlieir previous course of dealing with the partnership and transferring

on their books their account against the partnership to their account against the

corporation.^

2. Distinction Between Prerequisite Steps Necessary to Incorporation and

Directory Provisions— a. In General. This distinction relates to cases where
attempts are made to create corporations in pursuance of general enabling stat-

utes, and cases where there has been an incorporation by a special act of the legis-

lature. In the former case the enabling statute prescribes the taking of certain

steps which are either by the express terms of the statute or by its reasonable

construction a condition precedent to the coming into existence of the corpora-

tion ; 80 that until those steps are taken the coadventurers do not acquii-e an

exemption from individual liability for debts incurred with theii" sanction, in

behalf of the supposed corporation."

b. Failure to File Articles of Incorporation— (i) In General. The require-

ment of most of these general enabling acts that articles of incorporation shall he

undertakings, see National Union Bank v. spoon, 1 Strobh. Eq. (S. C.) 209; Broylea

Landon, 45 N. Y. 410. f. McCoy, 5 Sneed (Tenn.) 602.

For an example of a promissory note drawn 42. Haslett v. Wotherspoon, 1 Strobh. Eq.

by the master and indorsed by the treasurer (S. C.) 209.

of a mascnic lodge, on which the members of 43. Whitwell v. Warner, 20 Vt. 425, opin-

the lodge were held liable, see Ferris v. Thaw, ion by Eedfield, J.

72 Mo. 446 [affirming 5 Mo. App. 279], the 44. Bigelow v. Gregory, 73 111. 197; Kai-
members of the lodge being charged on the eer v. Lawrence Sav. Bank, 56 Iowa 104,

theory of being undisclosed principals. 8 N. W. 772, 41 Am. Eep. 85. See further

39. Goddard v. Pratt, 16 Pick. (Mass.) Harris v. McGregor, 29 Cal. 124; Mokelumne
412, 28 Am. Dec. 259; Martin v. Fewell, 79 Hill Canal, etc., Co. v. Woodbury, 14 Cal.

Mo. 401; Whitwell r. Warner, 20 Vt. 425. 424, 73 Am. Dec. 658; Granby Mining, etc,

40. Durham Fertilizer Co. v. Clute, 112 Co. v. Richards, 95 Mo. 106, 8 S. W. 246;
N. C. 440, 17 S. E. 419; Hinds v. Battin, 163 Abbott r. Omaha Smelting, etc., Co., 4 Nebr.
Pa. St. 487, 30 Atl. 164, 35 Wkly. Notes 416. But compare Krutz r. Paola Town Co.,

Gas. (Pa.) 350. 20 Kan. 397; Buffalo, etc., R. Co. r. Gary,
41. Goddard v. Pratt, 16 Pick. (Mass.) 26 N. Y. 75; Eaton v. Aspinwall, 19 N. Y.

412, 28 Am. Dec. 259: Haslett v. Wother- 119.
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filed in a certain public office,** or with the secretary of state,^' falls within the

class of mandatory provisions without compliance with which there is no incor-

poration, and tlie coadventurers remain liable as partners;" but this is not true

where the frame of language employed by tiie statute does not necessaiily imply
that the filing of articles shall be a prerequisite to the assumption of corporate

powers.**

(ii) Debts Contracted After Articles Filed, but Before Payment
For Shares. After the articles of incorporation have been filed in compliance
with the governing statute, individual liability for the debts contracted by or on
behalf of tlie corporation ceases, even in respect to members who have not paid

up their share subscriptions," unless the statute in terms makes them liable until

such payment.*
c. Failure to Publish Articles or Notice of Incorporation. This is not a pre-

requisibe to the coming into existence of tlie corporation, such as leaves share-

holders liable for its debts as partners.'* Even if the rule were otherwise no debt
is created, within the meaning of such a statute, by the mere making of an
executory contract for the purchase of goods, until the contract has been Ijroken,

so as to make the shareholders liable for the debt thereby created, under a stat-

ute, by reason of not having given notice of their corporate character by the filing

of a certificate.^'
i

d. Failure to Keep Corporate Books. A failure to keep corporate books as

required by a statute does not render the shareholders liable for the debts of the
corporation.^

e. Failure to Post By-Laws. A failure to post by-laws as required by a stat-

ute does not render the shareholders liable for the debts of the corporation.^

f. Failure to File Certifleate With County Clerk. A failure to file the ceitifi-

cate of incorporation with the clerk of the county where the principal business

of the corporation is to be carried on, as required by a statute, does not leave the

corporators liable for debts of the corporation.^'

S. Increasing Capital Stock Under General Law— a. In General. Where a
corporation has been organized under a special charter granted by the legislature,

and proceeds to increase its capital stock under the provisions of a general law,

this is tantamount to a reincorporation under the general law; so that if there is

a failure to pay in the full amount of the increased capital, and to file a certificate

thereof as required by the general law, the subscribers to the increase of stock

will become individually liable for the subsequent debts of the company to the

full extent of the amount subscribed by thom respectively.'" If the liability

under the general law is a superadded individual liability, the subscribers to the

invalid increase of shares will become individually liable."

45. Bigelow v. Gregory, 73 111. 197. 53. Langan «. Iowa, etc., Constr. Co., 49
46. Hurt V. Salisbury, 55 Mo. 310. See Iowa 317.

also Harris c. McGregor, 29 Cal. 124; Abbott 54. Langan v. Iowa, etc., Constr. Co., 49
p. Omaha Smelting, etc., Co., 4 Nebr. 416. Iowa 317; McKellar v. Stout, 14 Iowa 359.

47. The same has been held of a statute 55. Jones r. Butler, 146 N. Y. 55, 40 N. E.
prescribing that in case of a banking corpo- 633 [reversing 83 Hun (N. Y.) 91, 41 N. Y.
ration certain securities shall be deposited in Suppl. 401, 63 N. Y. St. 814].
a public depository. Medill v. Collier, IG Where the corporation does business in two
Ohio St. 599. counties, evidence that the certificate required

48. McCIain Anno. Code Iowa, § 1611; by statute to be filed by the corporation has
Iowa Code (1873), § 1061. not been filed in one of the counties is prima
49. Jefferson Nat. Bank v. Texas Invest. facie evidence that no certificate has been

Co., 74 Tex. 421, 12 S. W. 101. filed. Maher v. Carman, 38 N. Y. 25.

50. Such was the statute of Massachusetts 56. Tibballs v. Libby, 87 111. 142.

construed and applied in Barre First Nat. 57. Butler v. Walker, 80 111. 345. Com-
Bank r. Hingham Mfg. Co., 127 Mass. 563. pare Sayles v. Brown, 40 Fed. 8. That no

51. Clark v. Richardson, 31 S. W. 878, liability with respect to an increase of
17 Ky. L. Eep. 514. shares, because of a failure to file a certifi-

53. Wing f. Slater, 19 E. I. 597, 35 Atl. cate of the increase, can attach to a member
302, 33 L. E. A. 566. of the company until it is proved that he is
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b. Liability in Case of Increase of Shares Until Whole Amount Has Been Paid
in. A statute requiring in the case of an increase of capital the payment of tho
full amount, and the lilinpr and recording of a certiiicate to that effect, means that

until the certificate lias been filed and recorded a shareholder remains liable for

debts contracted after the increase, although in point of fact he may have paid in

full his subscription to the increased shares ; ^ and until all the siiares as increased

are paid for the members are severally liable for the corporate debts.^'

4. Statutory Liability Until Capital Paid and Certificate Thereof Filed— a.

In General. Anotiier statutory provision existing in several of the states is to

the effect that until the capital stock of a corporation shall have been paid in, and
a certiticate thereof filed in some office of public registration, the shareholders

shall be Individ nally liable for its debts.^ Under some of these statutes the lia-

bility attaches to the shareholders, although for other purposes the corporation

may have acquired a valid organization," and although the contract may not be
ultra vires, but may be enforceable by the corporation on its part.*^ As in the

case of some other like statutes, the effect of the omission is not to invalidate con-

tracts made by the corporation until the condition is complied with, but is to leave

the members liable to answer for them.^ On the other hand such a statute'* has

been held to mean that the several shareholders of a corporation are individually

liable until the whole amount of its capital stock shall have been paid in for any
debts of the corporation contracted before that time, and that the subsequent pay-

ing in of all the stock terminates the liability. If therefore the whole capital

stock of a company was paid in before the trial of a suit bronght by a creditor

against a shareholder under this statute, the antecedent liability of defendant
having thus terminated, plaintiff could not proceed to judgment.^ And where
the statute"^ provides tiiat the shareholders shall be liable until the whole amount
of the capital stock shall be paid in, and further provides tiiat it shall be paid in

within two years, the creditor is not bound to wait until the expiration of that

time before proceeding against a shareholder."

b. Statute Must Be Complied With Both as to Payment and Recording, Etc.

The fact that the capital may have been paid in will not exonerate the share-

holders, unless the statutory certificate is made and recorded within the pre-

a holder of a part of the increased shares itors to make good the minimum capital pre-

Eee Griffeth v. Green, 129 N. Y. 517, 29 N. E. scribed by the governing statute. Burns v.

838, 42 N. Y. St. 101 [affirming 13 N. Y. Beck, 83 Ga. 471, 10 S. E. 121.

Suppl. 470, 37 N. Y. St. 705]. PaymeL.t by a single subscriber of the
58. Butler v. Walker, 80 111. 345. amourt subscribed by him does not exonerate
59. Booth V. Campbell, 37 Md. 522. him from personal liability where the statute

60. Salem First Nat. Bank v. Almy, 117 requires the whole amount of the capital to
Mass. 476; Hawes v. Anglo-Saxon Petroleum be paid in, and a certificate thereof recorded;

Co., Ill Mass. 200. and this extends to a superadded personal

61. Baker v. Backus, 32 111. 79. liability. Butler v. Walker, 80 111. 345 [re-

62. Chase's Patent Elevator Co. v. Boston affirmed in Tibbals v. Libby, 87 111. 412].

Tow-Boat Co., 152 Mass. 428, 28 N. E. 300. Ccnstituticnality of statute.— That a gen-
63. Chase's Patent Elevator Co. v. Boston eral statute making directors and sharehold-

low-Boat Co., 152 Mass. 428, 28 N. E. 300, ers liable for the debts of the corporation.

9 L. R. A. 339. where it was organized under a special char-

64. Md. Code (Suppl. 1868), art. 26. ter before the passage of the general statute,

65. Booth 1'. Campbell, 37 Md. 522. because of the capital stock not ha-ving been
66. N. Y. Laws (1848), c. 40, § 10. wholly paid in, is not unconstitutional in

67. King V. Duncan, 38 Hun (N. Y.) 461. this application of it see Black v. Womer,
Construction of New York Insurance Law 100 111. 328; Gulliver v. Eoelle, 100 111.

making corporators jointly and severally lia- 141.

ble until the whole amount of the " capital Prima facie evidence and burden of proof
raised " has been paid in, etc. Chase f. Lord, in order to charge a shareholder under such
77 N. Y. 1 [reversing 16 Hun (N. Y.) 369, a statute— burden on plaintiff, although
Earl, Folger, and Miller, JJ., dissenting]. necessary to prove a negative. Chase P.

Where the coadventurers embark upon the Lord, 77 N. Y. 1, 6 Abb. N. Cas. (N. Y.)
corporate business without paying in any- 258; Bruce v. Driggs, 25 How. Pr. (N. Y.)
tiling, they render themselves liable to cred- 71. See also Taylor v. New England, etc.,
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scribed time ; ^ nor will the recording of a certificate which is merely acknowl-
edged but not sworn to, as required by the statute, exonerate them.*'

e. Effect of Issuing Shares as Fully Paid Which Have Not Been Fully Paid.

It is further held that proof that shares of stock of the company have been issued

as fully paid, when they have not been fully paid, establishes fraud in law, and it

is not necessary to supplement this by proving an actual fi-audulent intent. So
also if it be shown that the shares were issued in exchange for property, with a
knowledge on the part of the trustees of the corporation that the value of the

property was much less than the par value of the shares, no otiier fraudulent
intent need be shown to authorize a recovery against a shareholder, under the
statute, than such as is evidenced by such action.™

d. Payment in Worthless Inventions. The payment of the stock exacted by
this statute may bo either a payment in money or in property honestly regarded
as a fair equivalent of money ; and where payment had been made, not in cash,

but in the transfer to a corporation of certain wortliless inventions, a verdict of
a jury against a shareholder was sustained, the evidence being, in the view of the
court, " sufficient, if not overwhelming." ''^

e. Extraterritorial Effect of Statutes of This Kind. Statutes of the kind
under consideration, making tiie shareliolders liable for all debts and contracts

made by the company before the capital stock has been paid in and a certificate

thereof made and recorded, etc., fall within the class of statutes which are con-

strued as remedial, and not as penal,''* and are consequently enforced by the
courts of other states than those enacting tliem.™

f. Rule Where There Is No Such Statute. If there is no statute such as we
are considering the fact that the corporation commences business after a part only
of its authorized or potential stock has been subscribed for does not make or leave

its members liable as partners for its debts.'*

5. Rule in Case of De Facto Corporations. In the absence of explicit statutory

requirements varying this conclusion, the rule is that although there may have
been irregularities in the steps taken to create the corporation, yet where there

has been an imperfect organization the members will not be liable to creditors as

partners."

6. Liability of Corporators For Debts Contracted Before Shares Distributed.

Where an association of persons have complied with the provisions of the law

necessary to constitute them a corporation, and have fixed the amount of their

capital stock, but have not divided it, and in this situation contract debts, the

individual members are jointly and severally liable for such debts.'^

7. Conclusivensss of Certificate of Incorporation. Upon principles already

considered " the certificate of incorporation, usually issued by the secretary of

Co., 4 Allen (Mass.) 577. For an instruc- same court holds that in such a case the
tion to a jury to this effect which met with solvent shareholders are not bound to make
judicial approval see Abbott v. Omaha Smelt- up the deficiencies of the insolvent ones,

ing, etc., Co., 4 Nebr. 416. 72. See infra, VIII, E, 2; VIII, E, 3.

68. Plass V. Housman, 2 N. Y. Suppl. 235, 73. Flash f. Conn, 16 Fla. 428, 26 Am.
17 N. Y. St. 671. Rep. 721. Compare Sayles , u. Brown, 40
69. Hardman v. Sage, 124 N. Y. 25, 26 Fed. 8.

N. E. 354, 35 N. Y. St. 54. 74. Thornton v. Balcom, 85 Iowa 198, 52
70. National Tube-Works Co. v. GilfiUan, N. W. 190; Sweney v. Talcott, 85 Iowa 103,

124 N. Y. 302, 26 N. E. 538, 35 N. Y. St. 52 N. W. 106.

357. 75. Bendall v. Jackson, 11 Pa. Co. Ct. 183
71. National Tube-Works Co. v. Gilfillan, (mistake occurring in the office ot the secre-

124 N. Y. 302, 26 N. E. 538, 35 N. Y. St. 357. tary of state) ; Seymour Opera-House Co.
Entering upon business with a less capital v. Wooldridge, (Tex. Civ. App. 1895) 31

than that prescribed in special act of incor- S. W. 234; Stokes v. Findlay, 23 Fed. Cas.
poration— liable as partners to the extent No. 13,478, 4 McCrary 205.

of making good the deficiency. Haslett v. ' 76. Salem First Nat. Bank v. Almy, 117
Wotherspoon, 1 Strobh. Eq. (S. C.) 209. Mass. 476; Hawes v. Anglo-Saxon Petroleum
But see South Carolina Mfg. Co. v. State Co., 101 Mass. 385, 111 Mass. 200.
Bank, 6 Rich. Eq. (S. C.) 227, where the 77. See supra, I, M, 7

.
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state, is a quasi-adjndication of the fact that the corporation has been formed ;

so that cue who afterward gives credit to it as a corporate bodj' cannot support

an action against its members by proving that notwithstanding its certificate of

incorporation certain prerequisites of the law authorizing its incorporation had
not been complied with.''^ In such a case the validity of the existence of the

corporation can only be contested by the state."

8. Estoppels Against Raising Question of Validity of Corporate Existence—
a. When ShareholdeFS Estopped. Under many circumstances the shareholders

will be estopped fi-om setting up the want of such a compliance with the law as

is necessary to call the corporation into existence ior the purpose of escaping
their liability as shareliolders, thereby taking advantage of their own wrong.^

b. When Creditor Estopped by Reason of Having Contracted With Corpora-
tion as Such— (i) In General. If the corporation is such de facto, in other

words, is a body which might exist under the laws of the jurisdiction, and is in

the exercise of corporate franchises, the general rule is that one who contracts

with it, and who extends credit to it as an artificial body, becomes thereby

estopped from questioning its corporate existence, and consequently from attempt-

ing to enforce the contract against its members as partners or original undertakers.^'

(ii) This Rule Varied by Statutes. But it is to be carefully kept in mind
that this rule is here and there varied by statutes, such as have the effect of mak-
ing the members of defective corporations, such as but for the statute would be
regarded as corporations de facto, personally liable for their debts.^

(hi) Doctrine of Some Courts That Members of Abortive Cospo-
BATioNS Are Wot Liable as Partners Generally or Specially. Con-
trary to the foregoing we lind that some courts proceed upon the ground that in

78. Laflin, etc.. Powder Co. v. Sinsheimer,
46 Md. 315, 24 Am. Rep. 522. See also on
a Bimilar case American Salt Co. v. Heiden-
heimer, 80 Tex. 344, 15 S. W. 1038, 26 Am.
bt. Repi 743.

79. Laflin, etc., Powder Co. v. Sinsheimer,
46 Ind. 315, 25 Am. Rep. 522. To the propo-
sition that where a corporation has acquired
d formal or colorable existence, its right to

exist cannot be challenged in a. collateral

proceeding so long as the state acquiesces,

see also the following cases:

Alabama.— Duke v. Cahawba Nav. Co., 16
Ala. 372; Selma, etc., R. Co. v. Tipton, 5
Ala. 787, 39 Am. Dec. 344.

Massachusetts.— Charles River Bridge v.

Warren Bridge, 7 Pick. 344.

New Hampshire.— State v. Carr, 5 N. H.
367.

J^eto York.— Jones v. Dana, 24 Barb. 395.

North Carolina.— Tar River Nav. Co. v.

Neal, 10 N. C. 520.

Pennsylvania.— Centre, etc.. Turnpike Road
Co. V. McConaby, 10 Serg. & R. 140.

80. For pertinent illustrations see McDou-
gald V. Lane, 18 Ga. 444; McDougald v. Bel-

lamy, 18 Ga. 411; Hammond v. Straus, 53
Md. 1 (where, however, the statutory re-

quirements were construed as conditions sub-

sequent).
81. Alabama.— Cory v. Lee, 93 Ala. 468,

8 So. 694; Snider's Sons' Co. v. Troy, 91
Ala. 224, 8 So. 658, 24 Am. St. Rep. 887, 11

L. R. A. 515.
Georgia.— Planters', etc., Bank v. Padgett,

69 Ga. 159.

Michigan.— Merchants', etc.. Bank t.

Stone, 38 Mich. 779.

New Jersey.— Stout v. Zulick, 48 N. J. L.

599, 7 Atl. 362.

Texas.— American Salt Co. v. Heiden-
heimer, 80 Tex. 344, 15 S. W. 1038, 26 Am.
St. Rep. 743.

United States.— Whitney v. Wyman, 101
U. S. 392, 25 L. ed. 1050; Gartside Coal c.

Maxwell, 22 Fed. 197.

See also Fox v. McComb, 17 N. Y. buppl.
783, 44 N. Y. St. 178.

The reasons in support of this doctrine are
that the corporate character of a corporation
which has had a de facto existence for a
considerable time cannot be collaterally as-

sailed by persons who contracted with it in

its corporate capacity, relying upon the cor-

porate credit, in order to hold a shareholder
thereof individually liable on account of the
failure to observe the statutory requirements
essential to constitute a de jure corporation.
Hogue V. Capital Nat. Bank, 47 Nebr. 929,
66 N. W. 1036, well set forth by Clopton,
J., in Snider's Sons' Co. v. Troy, 91 Ala. 224,

8 So. 658, 24 Am. St. Rep. 887, 11 L. R. A.
615.

82. See and compare the following cases:

Arkansas.—Garnett v. Richardson, 35 Ark.
144.

Illinois.— 'Bigelo-w v. Gregory, 73 111. 197.

Indiana.— Coleman v. Coleman, 78 Ind-

344.

Iowa.— Thornton v. Balcom, 85 Iowa 198,
52 N. W. 190; Heuer v. Carmichael, 82 Iowa
288, 47 N. W. 1034.
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the case of a defectively organized corporation the members do not become liable

for debts contracted in its behalf, as partners, generally or specially,^ becanse

they have not agreed to become snch and have not held tiiemseives out as snch to

the other contracting party, and for the further reason that a partnership is not

formed by an abortive attempt to form a coi'poration.^

D. Constitutional Provisions Creating and Abolishing Individual Lia-

bility— 1. Description OF These Provisions— a. Nature and Extent of Liability

Created Thereby. Constitutional provisions iiave been established in many states

designed to secure the creditors of corporations by providing for a superadded

individual liability. The following may be taken as a model :
" Dues from cor-

porations sliall be secured by such individual liability of the corporators and
other means as may be prescribed by law." ^

b. Meaning of Word " Dues " in Such Provision. The word " dues " in such

a provision makes the shareliolders liable for all contracted liabilities of the cor-

poration, but not for nnauthorized or ultra vires engagements made by its offi-

cers,'* even though the corporation itself may be estopped from repudiating the

contract by reason of Iiaving received tiie beneiit of it.^'

2. Constitutional Provisions Restricting Liability to Unpaid Subscriptions.

Other constitutional provisions designed to attract incorporated capital into the

state declare a liability to the amount of shares subscribed for or held, and no
more, thus : " Dues from private corporations shall be secured by such means as

may be prescribed by law ; but in no case shall any stockholder be individually

liable otherwise than for tlie unpaid stock owned by him or her." ^

8. Constitutional Provisions Securing Debts Due For Labor. Constitutional

provisions also exist securing debts due by corporations and joint-stock associations

for labor, by an individual liability of their shareholders.^'

4. Constitutional Provisions For Proportional Individual Liability. A provi-

sion of this nature is found in the constitution of California.'"

5. Constitutional Provisions Securing Creditors of Banking Companies. Numer-
ous constitutional provisions have been established especially relating to banking

Nehraslca.— Abbott v. Omaha Smelting, constitutional amendment leaves sharehold-
etc., Co., 4 ^ebr. 41G. ers liable as at common law to the extent of

83. Blanehard v. Kaull, 44 Cal. 440; Staf- their unpaid shares and no more. Gausen v.

ford Nat. Bank v. Palmer, 47 Conn. 443; Buck, 68 Mo. 545; Schricker v. Ridings, 65
Salem First Nat. Bank v. Almy, 117 Mass. Mo. 208.

4?6; Trowbridge v. Scudder, 11 Cush. (Mass.) 86. Ward v. Joslin, 100 Fed. 676 [of-

83; Fay v. Noble, 7 Cush. (Mass.) 188; Cen- firmed in 105 Fed. 224, 44 C. C. A. 456].
tral City Sav. Bank v. Walker, 66 N. Y. 424. 87. Ward v. Joslin, 105 Fed. 224, 44

84. Blanehard v. Kaull, 44 Cal. 440. See C. C. A. 456.

also supra, I, Q, 7, c, (vi). 88. Alabama.— Const. (1875), art. 14,

85. California.— Const. (1849), art. 4, § 8.

§ 32; Const. (1879), art. 12, § 2. Idaho.— Coast. (1889), art. 11, § 17.

Indiana.— Const. (1851), art. 11, § 14. Minnesota.— Const. (1857), art. 10, § 3.

Kansas.— Const. (1859), art. 12, § 2. Missouri.— Const. (1875), art. 12, § 9.

Hence a provision in a Kansas charter that Nebraska.— Const. (1875), art. ll, § 4
the shareholders shall not be individually (in special and particular language) ; Gor-
liable for the corporate debts is unconstitu- der v. Connor, 56 Nebr. 781, 77 N. W. 383.

tional; but it may be rejected and does not Nevada.— Const. (1864), art. 8, § 3.

invalidate the organization. Aultman v. Oregon.— Const. (1857), art. 11, § 3.

Waddle, 40 Kan. 195, 19 Pac. 730. South Carolina.— Const. (1868), art. 12,

Montana.— Const. (1889), art. 15, § 19. §§ 4, 5; Flenniken v. Marshall, 43 S. C. 80,
North Carolina.—Const. Amendm. (1876), 20 S. E. 788, 28 L. R. A. 402.

art. 8, § 2. Washington.— Const. (1889), art. 12, § 4,

South Carolina.— Const. (1868), art. 12, "except banking and insurance companies."

i 4. West Virginia.— Const. (1872), art. 11,

In Hissouri the following eases apply to § 2.

the Missouri constitution of 1865: State 89. Mich. Const. (1850), art. 15, § 7.

Sav. Assoc. V. Kellogg, 63 Mo. 540 ; Blake- As to liability for " labor debts " see infra,

man v. Benton, 9 Mo. App. 107 ; Pickering v. VIII, K, 1, a et seq.

Templeton, 2 Mo. App. 424. 90. See Larrabee v. Baldwin, 35 Cal. 155;
The abolition of this double liability by Borland v. Haven, 37 Fed. 394, 13 Sawy.

[VIII, D, 5]
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companies, securing the creditors of sncli companies and especially the holders of
their circulating notes'' by a superadded liability of their shareholders.'*

6. Whether These Constitutional Provisions Are Self-Enforcing. Following
the doctrine of the supreme court of the United States in what is perhaps tlia

leading case on the question whether constitutional provisions are self-executing,'*

a majority, but not all, of the courts have held that constitutional provisions of
this kind are not self-enforcing, but that they are merely directory to the legisla-

ture.'* Other courts, proceeding perhaps on clearer and better grounds, hold that

sucli provisions are self-enforcing, unless their language merely imports a com-
mand to the legislature.''

7. Effect of Constitutional Provision Creating Double Liability. The neces-

sary effect of a constitutional provision creating what is called a double liability

on the part of a shareholder for the debts of the corporation is to prevent the
legislature from authorizing a subscription to the shares of a corporation, even bj
a municipal body, on the condition of a single liability only \^ or to prevent the
legislature from enacting a statute creating a proportionate liability, where the
constitution has created a simple superadded liability which may be sued for by
any creditor;"' although such a provision would not necessarily invalidate other
portions of the act."

8. Effect of Constitutional Amendment Abolishing Double Liability. A con-
stitutional amendment abolishing this double liability would not be operative as

against creditors of a corporation who become such while the constitutional pro-

vision creating the double liability was in force, because this would operate to

impair the obligation of their contract within the meaning of the contract clause

of the federal constitution ;" but this would not be the case with i-espect to bonds

551. Under this provision shares are as-

sessable although full paid. Green v. Abie-

tine Medical Co., 96 Cal. 322, 31 Pae. 100;
Santa Cruz R. Co. «. Spreckles, 65 Cal. 193,

3 Pac. 661, 802.

91. Allen r. Clayton, 63 Iowa 11, 18 N. W.
663, 50 Am. Rep. 716.

93. 111. Const. (1870), art. 11, § 6. Sim-
ilar are Ind. Const. (1851), art. 11, § 6;
Iowa Const. (1857), art. 8, § 9; Mich. Const.

(1850), art. 15, § 3, Amendm. 1860. That
the provision of this nature in the constitu-

tion of New York of 1846 applied to special

chartered banks as well as to those organized

under a general law was held in In re Reci-

procity Bank, 22 N. Y. 9.

93. Groves v. Slaughter, 15 Pet. (U. S.)

449, 10 L. ed. 800, a decision by a court

sitting without a full bench and some of the

judces, including Story, J., dissenting.

94. Illinois.— Bell r. Farwell, 176 111. 489,

52 N. E. 346, 68 Am. St. Rep. 194, 42 L. R. A.
804.

Massachusetts.— New Haven Horse Nail
Co. r. Linden Springs Co., 142 Mass. 349, 7

N. E. 773.

Missouri.— WakevnaiL v. Benton, 9 Mo.
App. 107. So in effect ruled in Jerman v.

Benton, 79 Mo. 148.

New Hampshire.— Crippen v. Leighton, 69
N. H. 540, 44 Atl. 538, 76 Am. St. Rep. 192,

4u L. R. A. 467 (relating to a constitution,

of Kansas) : Rice v. Merrimack Hosiery Co.,

56 N. H. 127.

New York.— Marshall v. Sherman, 148
N. Y. 9, 42 N. E. 419, 51 Am. St. Rep. 654,
34 L. R. A. 757, relating to the constitution
of Kansas.

[VIII, D. 5]

Rhode Island.— Hancock Nat. Bank v.

Farnum, 20 R. I. 466, 40 Atl. 341.
See also Morley i: Thayer, 3 Fed. 737.

Upon the analogous question whether a con-
stitutional provision imposing a personal lia--

bility upon directors is self-enforcing see
Larrabee v. Baldwin, 35 Cal. 155; French v.

Teschemaker, 24 Cal. 518; State v. Kelsey,
89 Mo. 623, 1 S. W. 838 ; Cummings v. Winn,
89 Mo. 51, 14 S. W. 512; Householder v.

Kansas, 83 Mo. 488; Fusz v. Spaunhorst, 67
Mo. 256 [reversing 5 Mo. App. 583].

95. Schertz v. Chester First Nat. Bank,
47 111. App. 124; McKusick r. Seymour, 48
Minn. 158, 50 N. W. 1114; Willis v. Mabon,
48 Minn. 140, 50 N. W. 1110, 31 Am. St.

Rep. 626, 16 L. R. A. 281; Densmore v.

Shepard, 46 Minn. 54, 48 N. W. 528, 681;
Arthur v. Willius, 44 Minn. 409, 46 N. W.
851; Mohr r. Minnesota Elevator Co., 40
Minn. 343, 41 N. W. 1074; State t. Minne-
sota Thresher Mfg. Co., 40 Minn. 213, 41
N. W. 1020, 3 L. R. A. 510; Allen v. Walsh,
25 Minn. 543; Dodge r. Minnesota Plastic

Slate Roofing Co., 16 Minn. 368; Whitman
V. Oxford Nat. Bank, 83 Fed. 288, 28 C. C. A.
404 [affirmed in 176 U. S. 559, 20 S. Ct. 477,
44 L. ed. 587].

96. Dupee V. Swigert, 127 111. 494, 21
N. E. 622.

97. French v. Teschemaker, 24 Cal. 518.

98. Robinson v. Bidwell, 22 Cal. 379;
Dupee V. Swigert, 127 111. 494, 21 N. E. 622;
Aultman v. Waddle, 40 Kan. 195, 19 Pac
730.

99. St. Louis R. Supplies Mfg. Co. v. Har-
bine, 2 Mo. App. 134 [following Hathorn v.

Calef, 2 WaU. (U. S.) 10, 17 L. ed. 776].
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of a corporation issued between the establishment of the original constitutional

ordinance and the act of tiie legislature carrying it into effect, it not being self-

executing.' And where a corporation has issued its negotiable bonds wlien tlie

double liabilitj clause of the constitution was in effect, the security afforded by
this liability inhered in the bonds so as to be available to one wJio purchased them
after the constitutional provision had been abolished."

9. CsEDiTOR May Waive His Constitutional or Statutory Right to Proceed
Against Shareholders. There is no doubt that a creditor may, by express con-

tract with the corporation, waive his constitutional or statutory right to proceed
against its sliareholders in case of its failure to pay the debts;' and it is equally

clear that tlie creditor may waive this right by contract even at the time of mak-
ing the contract,* or subsequently, assuming in the latter case that there is a con-

sideration accruing to the creditor for such a release of his rights. But on the
question whether an implied waiver arises fron the fact that the shareholders

have agreed among themselves not to be answerable to creditors and that a
creditor has notice of this agreement there is more doubt.

10. Exemption From Individual Liability in Case of Corporations Engaging in

Particular Business. It remains to consider the condition of the constitutional

law of Minnesota under whicli shareholders of corporations generally rest under
an individual liability for the debts of the corporation, but exempting from sucli

liability shareholders in corporations organized for manufacturing and mechanical
purposes.' The construction of the provision is that in order to acquire tlie bene-

fit of the exemption the corporation must have been created exclusively for

manufactuiing or mechanical purposes.*

E. Construction of Statutes Making Shareholders Personally Liable
For Corporate Debts— l. Doctrine That Such Statutes Are to Be Strictly Con-

strued— a. Statement of Doctrine. The courts of several of the states have
adopted the rule that statutes creating an individual liability on tlie part of share-

holders to pay tlie debts of tlie corporation are in derogation of the common law
and hence to be strictly construed.'

1. Jerman f. Benton, 79 Mo. 148. What corporations are not within this ex-
2. Blakeman f. Benton, 9 Mo. App. 107. empticn.— Gould f. Fuller, 79 Minn. 414, 82
3. French i". Teschemaker, 24 Cal. 518, N. W. 673 (general laundry business) ; Min-

539; Robinson v. Bidwell, 22 Cal. 379, 388 nesota Title Ins., etc., Co. i. Regan, 72 Minn.
(per Crocker, J.) ; Basshor v. Forbes, 36 431, 75 N. W. 722 (manufacturing and leas-

Md. 154. ing manufactured articles and buying, own-
4. Ohio L. Ins., etc., Co. v. Merchants' Ins., ing, selling, leasing, and otherwise disposing

etc., Co., 11 Humphr. (Tenn.) 1, 53 Am. of real estate, patents, inventions, and other
Dec. 742. personal property).

That there is such a waiver in the case of Evading this constitutional provision by
a partnership see Story Partn. § 1G4; also incorporating ostensibly for manufacturing
the opinion of Crocker, J., in Robinson «. or mechanical purposes and then engaging in

Bidwell, 22 Cal. 379, 389. But note the other business. Mohr v. Minnesota Elevator
opinion of Sir Nathaniel Lindley that all Co., 40 Minn. 343, 41 N. W. 1074. Compare
engagements of this Icind among shareholders Senour Mig. Co. v. Church Paint, etc., Co.,

are valueless. Lindley Partn. (Isted.) 301. 81 Minn. 294, 84 N. W. 109 (shareholders
5. Minn. Const. (1857), art. 10, § 3. not liable, although corporation organized
6. Arthur v. Willius, 44 Minn. 409, 46 within the statute did engage in other busi-

N. W. 851. ness than manufacturing or mechanical pur-
What corporations are within this exemp- poses) ; State v. Minnesota Thresher Mfg.

tion.— Senour Mfg. Co. v. Church Paint, etc., Co., 40 Minn. 213, 41 N. W. 1020, 3 L. R. A.
Co., 81 Minn. 294, 84 N. W. 109 (what Ian- 510.
guage in articles of incorporation sufficiently 7. Libby v. Tobey, 82 Me. 397, 19 Atl.
describe the business— manufacturing of 904; Coffin v. Rich, 45 Me. 507, 71 Am. Dee.
painters' materials and supplies, etc., within 559; Dane v. Dane Mfg. Co., 14 Gray (Mass.).
the statute); Cuyler v. City Power Co., 74 488; Gray v. Coffin, 9 Cush. (Mass.) 192;
Minn. 22, 76 N. W. 948 (water and steam Chase v. Lord, 77 N. Y. 1, 6 Abb. N. Cas.
power company); Nicollet Nat. Bank v. (N. Y.) 258 [reversing 16 Hun (N. Y.)
Frisk-Turner Co., 71 Minn. 413, 74 N. W. 369]; Means' Appeal, 85 pa. St. 75; Moyer
160, 70 Am. St. Eep. 334 (manufacturing v. Pennsylvania Slate Co., 71 Pa. St.
clothing and then selling it). 293.
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b. Comments on Doctrine. It may be donbted whether, under proper concep-

tions of the line of demarcation between tlie province of the legislature and tliat

of the judiciary, there is properly any canon of statutory construction, as strict

construction, liberal construction, or any other construction than a construction

which gives so far as possible full and fair eifect to the intention of the legisla-

ture.' But however this may be, the reason given by tiie judges for applying

a rule of strict constrnction in the relation under considei-ation, that statutes

which subject members of corporations to liability for the debts are in derogation

of the common law,' is believed to be gross misconception. Instead of such stat-

utes being in derogation of the common law, the true view is that statutes con-

ferring upon members of corporations an exemption from liability to pay the

debts of the corporation, that is to say, to pay their own debts, contracted by
their own agents in their own behalf and for their own profit, thus exempting
them from the burden of paying their own debts which rest upon the inhabit-

ants of the state in common, are in derogation of the common law.

c. Illustration of Strict Construction, With Conclusion That in Case of Death
of Shareholder His Statutory Liability Cannot Be Revived Against His Executor.
Applying this rule of construction, under a statute providing that the person or

property of a shareiiolder was not thereafter to be taken upon an execution issued

against the corporation, " unless a summons in the action was left with said stock-

holder," it was iield that if, pending the determination of the question of the lia-

bility of a shareholder who has been summoned, he should die, the proceeding

could not be revived against his executor ; '" a holding which affords a gross

illustration of the doctrine of strict construction.

2. Decisions Which Import Remedial Construction. Decisions are not wanting
which support the theory that such statutes are to be construed remedially so as

to suppress the mischief and advance the remedy."
3. Such Statutes When Penal to Be Strictly Construed. Statutes imposing a

liability upon shareholders for the payment of debts of the corporation are to be

strictly construed when penal in their nature, such as a statute making them so

liable "because of the failure to perform some specific act,'^ such as the failure to

publish an annual notice of the indebtedness of tlie corporation." But it is to be
observed tiiat statutes imposing individual liability on shareholders are generally

held to be not penal."

4. What Statutes of Individual Liability Are Penal and What Not— a. In

General. It has been held that a statute making shareholders individually liable

for certain contracts which it expressly forbids the corporation to make is not to

be reo-arded as making them liable as on contract, but creates a liability in the

nature of a penalty.'' So a statute making the shareholders liable to pay the

debts of the corporation contracted while it is in default in publishing a notice of

the state of its affairs therein provided for has been held to be penal in its char-

acter.'^ The courts are, however, substantially agreed in one thing : That an ordi-

8. In vindication of this principle read the t7. Rhode Island Agricultural Bank, I R. I.

language of Lumpkin, J., in Lane v. Morris, 376; Carver f. Braintree Mfg. Co., 6 Fed.

8 Ga. 468, 475, 478; of Kent, J., in Ingalls Cas. No. 2,485, 2 Story 432.

V. Cole, 47 Me. 530, 540; of Graves, J., in 12. Cable f. McCune, 26 Mo. 371, 72 Am.
Bohn V. Brown, 33 Mich. 257; and also ju- Dec. 214; Garrison v. Howe, 17 N. Y. 458.

dicial expressions in the following cases: 13. Globe Pub. Co. v. State Bank, 41

Davidson v. Rankin, 34 Cal. 503, 505; Nebr. 175, 59 N. W. 683, 27 L. R. A. 854.

Mokelumne Hill Canal, etc., Co. r. Wood- Compare Kritzer v. Woodson, 19 Mo. 327.

bury, 14 Cal. 265; Coffin v. Rich, 45 Me. 507, 14. See infra, VIII, E, 4, a et seq.

Bll, 71 Am. Dec. 559, per Davis, J. [affirm- 15. Lawler v. Burt, 7 Ohio St. 340. To
im,g the language of 4 Bacon Abr. 652]. ' similar effect see Bird 17. Hayden, 1 Rob.

9. Gray v. Coffin, 9 Cush. (Mass.) 192. (N. Y.) 383, 2 Abb. Pr. N. S. (N. Y.) 61;
10. Dane v. Dane Mfg. Co., 14 Gray Struges f. Burton, 8 Ohio St. 215, 72 Am.

(Mass.) 488. See also Ripley v. Sampson, Dec. 582.

10 Pick. (Mass.) 371. 16. Cable v. McCune, 26 Mo. 371, 72 Am.
11. Lane v. Morris, 8 Ga. 468; Van Hook Dec. 214. See also Saylea v. Brown, 40

«. Whitlock, 2 Edw. (N. Y.) 304; Atwood Fed. 8.
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nary donble or individual liability imposed upon a shareholder for the debts of

the corporation is not in the nature of a penalty, but springs out of contract."

b. Statute Supplanting One More Onerous. These it seems should be remedi-

ally construed.**

5. Statutory Remedy Against Shareholders to Be Followed— a. In General.

Laying theories out of view, the general conclusion of the courts is that in any
proceeding to enforce a statutory individual liability against a shareholder or

shareholders the remedy prescribed by the statute must be followed.'*

b. Rule Where Statute Points Out No Remedy. Tiiis is consistent with the
conclusion that if the constitutional ordinance or statute creating the personal

liability points out no remedy, then the proper remedy must be sought for in the
pi'inciples of the common law or of equity.*"

6. Such Statutes Not Construed as Retroactive— a. In General. Upon a

familiar rule of statutory construction,"* statutes imposing an individual liability

on shareholders for the debts of the coi-poration are not construed so as to make
them retroactive in their operation, unless tiieir terms clearly import an intention

on the part of the legislature that they shall be so construed.^

b. But May Operate Upon Existing Corporations. But it has been held that

such a statute may well be held to operate upon existing corporations, although
not as to past transactions.^

e. Liability Governed by Statute In Force When Debt Created. It follows

that the statutory liability of a shareholder for the debts of the corporation is to be

17. Norris v. Wrenschall, 34 Md. 492;
Bagley v. Tyler, 43 Mo. App. 195; Manville
r. Edgar, 8 Mo. App. 324; Hodgson v,. Chee-
ver, 8 Mo. App. 318; Aultman's Appeal, 98
Pa. St. 505. See as showing that the lia-

bility is contractual Hawkins v. Irpn Valley
Furnace Co., 40 Ohio St. 507; Brown v.

Hitchcock, 36 Ohio St. 667; Wright v. Mc-
Cormack, 17 Ohio St. 86; Hathorn v. Calef,

2 Wall. (U. S.) 10, 17 L. ed. 776. But see

Rice V. Merrimack Hosiery Co., 56 N. H. 114,

128, where the court, in refusing to enforce

the liability of shareholders in an Ohio cor-

poration for all debts due to laborers, de-

clared it to be a " mere creature of the stat-

ute, having none of the elements- of a con-

tract, whether express or implied."

18. Gay v. Keys, 30 111. 413; Holyoke
Bank v. Goodman Paper Mfg. Co., 9 Gush.
(Mass.) 576.

19. Illinois.— Peck v. Coalfield Coal Co.,

3 111. App. 619.

Maine.— Grose v. Hilt, 36 Me. 22.

Massachusetts.— Chamberlin v. Huguenot
Co., 118 Mass. 532; Priest v. Essex Hat Mfg.
Co., 115 Mass. 380; Erickson v. Nesmith, 15

Gray 221; Knowlton v. Ackley, 8 Cush. 93,

97; Stone v. Wiggin, 5 Mete. 316; Kelton v.

Phillips, 3 Mete. 61; Andrews v. Callender,

13 Pick. 484; Ripley v. Sampson, 10 Pick.

371; Child f. Coffin, 17 Mass. 64; Leland v.

Marsh, 16 Mass. 389.

Minnesota.— Johnson v. Fischer, 30 Minn.
173, 14 N. W. 799; Allen v. Walsh, 25 Minn.
643.

New York.— Lowry v. Inman, 46 N. Y.
119; Diven v. Lee, 36 N. Y. 302, 34 How. Pr.

197; St. Louis Sav. Assoc, v. O'Brien, 51
Hun 45. 3 N. Y. Suppl. 764, 20 N. Y. St.

826.

Permsylvania.— Youghiogheny Shaft Co.

V. Evans, 72 Pa. St. 331; Hoard v. Wilcox,
47 Pa. St. 51; Brinham v. Wellersburg Coal
Co., 47 Pa. St. 43.

Rhode Island.— Moiea v. Sprague, 9 E. I.

541.

Vermont.—Basaett v. St. Albans Hotel Co.,

47 Vt. 313; Windham Provident Inst. v.

Sprague, 43 Vt. 502; Dauchy v. Brown, 24
Vt. 197.

United States.— New York Fourth Nat.
Bank v. Francklyn, 120 U. S. 747, 7 S. Ct.

757, 30 L. ed. 825. Compare Terry v. Little,

101 U. S. 216, 25 L. ed. 864; Pollard v.

Bailey, 20 Wall. 520, 22 L. ed. 376.

20. Cummings V. Winn, 89 Mo. £1, 14

S. W. 512; Householder «. Kansas City, 83
Mo. 488; Windham Provident Inst- e.

Sprague, 43 Vt. 502.

21. Connecticut.— Whedon v. Gorham, 38
Conn. 408.

New York.— Palmer r. Conly, 4 Den. 374.

Vermont.— Perrin v. Sargeant, 33 Vt. 84;
Simonds v. Powers, 28 Vt. 354.

Wisconsin.— Seamana v. Carter, 15 Wis.
648, 82 Am. Dec. 696.

England.— Hitchcock v. Way, 6 A. & E.
943, 6 L. J. K. B. 215, 2 N. & P. 72, W. W.
& D. 491, 33 E. C. L. 490; Paddon v. Bart-
lett, 3 A. & E. 884, 1 H. & W. 286, 5 N. & M.
384, 30 E. C. L. 399; London v. Harrison, 9
B. & C. 524, 17 E. C. L. 238, 7 L. J. K. B.
O. S. 249, M. & M. 191, 22 E. C. L. 504, 4
M. & E. 404.

22. Hathorn v. Towle, 46 Me. 302; Car-
roll V. Hinkley, 46 Me. 81; Coffin v. Eieh,
45 Me. 507, 71 Am. Dee. 559; Grose v. Hilt,

36 Me. 22.

23. Arenz v. Weir, 89 111. 25 (where such
a statute was construed as applying to cor-
porations organized before its passage)

;

Gray v. Coffin, 9 Cush. (Mass.) 192. Com-
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determined according to the law in force when the debt was contracted, and not
by a subsequent statute, although the latter statute was enacted before the par-

ticular sliareliolder became such, and although it lessens the liabilitj' of share-

holders to creditors, the reason being that this individual liability enters into the
contract of subscription of each shareholder and forms a part oi' the security of
the creditor.^

7. Statutory Descriptions of Persons Chargeable as Shareholders. It is not
necessary to say that the person sougiit to be charged with liability as a share-

holder must come within the statutory description, a rule which has been applied
BO as to exonerate from liability the estate of a deceased shareholder;'' so as to

make tlie word "'subscribers" in an amendatory statute include all shareholders,

not only those who were original subscribers to the shares but those who became
owners of them by transfer, the amendatory act reinstating the ordinary liability

to the amount of stock subscribed for;'^ and so as to make the phrase "all the
members" in a statute of individual liability include all who are members at tlie

time when the liability is sought to be enforced."
8. Individual Liability Survives in Personal Representative of Deceased

Shareholder. Statutes which merely impose upon shareholders an individual
liability for the debts of the corporation, not being penal in their nature,^ the
liability thus created does not die with the shareholder, but survives, and may be
enforced against liis estate in the hands of his personal representative.*

F. Constitutional Questions Arising Under Such Statutes— l. General
Doctrine That Legislative Alteration of Charter Is Void— a. Statement of
Doctrine. The charter of a corporation, when accepted, is a contract between the
corporation and the state ; and unless the right of legislative supervision is

reserved therein any subsequent act of the legislature which impairs any of the

substantial privileges conferred by it impairs tiie obligation of a contract, and is

hence in conflict with the constitution of the United States and void.^

b. Invalidity of Statutes Substituting Liability of Corporation For That of
Shareholders. Therefore it is not within the power of the state legislature, under
the constitution of the United States, by granting a charter to the members of a

joint-stock company, who are personally liable for its debts, to substitute the

responsibility of the joint fund for that of the individual members and the fund,

without the consent of the creditors.''

2. Statutes Imposing Individual Liability Unconstitutional as to Existing

Charters. Statutes and state constitutional ordinances imposing, without their

consent, an individual liability upon shareholders for the debts of the coi'poration

pare Megargee v. Wakefield Mfg. Co., 48 Pa. liability to the amount of the stock held.

—

St. 442. The words " to the extent of their stock

"

24. National Commercial Bank v. McDon- were so construed. McDonnell v. Alabama
nell, 92 Ala. 387, 9 So. 149; Gibbs v. Davis, Gold L. Ins. Co., 85 Ala. 401, 5 So. 120.

27 Fla. 531, 8 So. 633. Whether a release of a corporation under
25. Diven v. Lee, 36 N. Y. 302, 34 How. an insolvent act releases its shareholders.

—

Pr. (N. Y. ) 197. See and compare Willis v. Mabon, 48 Minn.
28. Gay v. Keys, 30 111. 413. 140, 50 N. W. UIO, 31 Am. St. Rep. 626, 18
27. Curtis v. Harlow, 12 Mete. (Mass.) 3. L. R. A. 281; Tripp v. Northwestern Nat.

See also Longley v. Little, 26 Me. 162. Bank, 41 Minn. 400, 43 N. W. CO.

28. See infra, VIII, 0, 1 et seq. Construction of the words " business and
29. Cochran v. Wiechers, 119 N. Y. 399, property" in an English winding-up act.

23 N. E. 803, 29 N. Y. St. 388, 7 L. R. A. China Bank v. Morse, 44 N. Y. App. Div.
653; Chase v. Lord, 77 N. Y. 1; Bailey v. 435, 61 N. Y. Suppl. 268.
Hollister, 26 N. Y. 112; Richmond v. Irons, 30. U. S. Const, art. 1, § 10; Nichols v.

121 U. S. 27, 7 S. Ct. 788, 30 L. ed. 862; Somerset, etc., R. Co., 43 Me. 356; Nichols
Flash V. Conn, 109 U. S. 371, 3 S. Ct. 263, v. Bertram, 3 Pick. (Mass.) 342; Wales v.

27 L. ed. 966; Allen v. Fairbanks, 40 Fed. Stetson, 2 Mass. 143, 3 Am. Dec. 39; Dart-
188. 1 To the contrary see Dane v. Dane Mfg. mouth College v. Woodward, 4 Wheat.
Co., 14 Gray (Mass.) 483. Compare Gray v. (U. S.) 518, 4 L. ed. 629.

Coffin, 9 Cush. (Mass.) 192. 31. Witmer v. Schlatter, 2 Kawle (Pa.)
Words importing a superadded individual 359.
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are therefore tinconstitntional, in so far as they operate upon existing charters

under which there is no snch liability,^ unless in the original charter or in some
etatute or constitutional provision existing and operative at the time of its passage,

a power on the part of the legislature to alter tiie charter is reserved;^ and this

rule applies under the same conditions to corporations which have been organized

nnder general laws.**

3. Statutes Imposing Liability as to Future Debts Not Unconstitutional. A
statute whicli makes the shareholders of an existing corporation liable for the

future debts of the corporation or which discharges them from such liabiHty"

does not infringe the chartered franchises of the corporation, but merely regulates

the future relations of debtor and creditor, and is hence a valid exercise of legis-

lative power.'" But such a statute would be unconstitutional, in so far as it

should attempt to create an individual liability for debts of the corporation already

contracted.''

4. Legislative Power Over Liability of Shareholders Where Bight of Repeal
Is Reserved. "Where the legislature passes a general statute authorizing the

organization of corpoi-ations, and provides for an exemption from individual lia-

bility on the part of their members, and in the statute reserves the right to alter

or repeal it, this is a reservation of the power to alter or repeal all or any of the

terms, conditions, and rules of liability prescribed in the act; and it is competent
for the legislature thereafter to pass an act imposing individual liability upon the

members of such corporations, although they were such at the time of the latter

aet.'8

5. Effect of Constitutional Mandate Upon Charters With Respect to Which No
Right of Repeal or Amendment Has Been Reserved. The provision whicli we have
found in so many consiitntions,"' that "dues from corporations . . . shall be
secured by such individual liability of the corporators, or other means, as may be
prescriheJ by law," ^ has been held to authorize the passage of a law imposing
an individual liability on shareholders of corporations which had been previously

chartered, and in whose charter no right of amendment thereof was reserved.

The view being that the language was designed to express a reservation of power
in the general assemby to provide from time to time by legislation, as experience

should suggest or wisdom dictate, for securing dues from corporations by indi-

vidual liability of the corporatoi"s or by other means.*'

6. Statutes Affecting Remedy Merely, Not Invalid— a. Rule Stated. Statutes

which do not attempt to impose a new or an increased liability upon shareholders,

but which merely change or otherwise affect the remedy of the creditor against

them are not imconstitntional.**

b. What Statutes Taking Away Remedies Against Shareholders Have Been
Held Valid— (i) In General. Of this nature is a statute repealing a previous

S3. Com. V. Cochituate Bank, 3 Allen Gray v. Coffin, 9 Cush. -(Mass.) 192. Com-
(Mass.) 42; ^Fairehild v. Masonic Hall As- pare Longley t. Little, 26 Me. 162; Wheeler
Boc, 71 M:o. 526; Ireland v. Palestine, etc., v. Frontier Bank, 23 Me. 308; Com. v. Co-
Turnpike Co., 19 Ohio St. 369 [qualifying chituate Bank, 3 Allen (Mass.) 42.

Palestine, -«tc.. Turnpike Co. v. Wooden, 13 37. Com. v. Cochituate Bank, 3 Allen

Ohio St. 395]; Steacy v. Little Rock, etc., (Mass.) 42.

R. Co., 22 Fed. Cas. No. 13,329, 5 Dill. 348 38. Sherman v. Smith, 1 Black (U. S.)

(state constitutional ordinance). Compare 587, 17 L. ed. 163 [affirming In re Oliver

State V. Sullivan County Ct., 51 Mo. 522. Lee, etc.. Bank, 21 N. Y. 9, and followed

33. In re Oliver Lee, etc.. Bank, 21 N. Y. in Re Reciprocity Bank, 22 N. Y. 9]. Comr
9. See also supra, I, K, 3, a et seq. pare Wiliams v. Nail, 108 Ky. 21, 55 S. W.
84. Ireland v. Palestine, etc., Turnpike Co., 706, 21 Ky. JS. Rep. 1526.

19 Ohio St. 369. 39. See supra, VIII, D, 1, a et seq.

35. Sparks v. Lower Payette Ditch Co., 2 40. 111. Const, art. 10, § 2.

Ida. 1030, 29 Pac. 134; Hathorn v. Towle, 46 41. Weidenger v. Spruance, 101 111. 278.

Me. 302; Carroll v. Hinkley, 46 Me. 81. 42. Com. v. Cochituate Bank, 3 Allen
36. Coffin V. Rich, 45 Me. 507, 71 Am. (Mass.) 42; Steam Stone-Cutter Co. v. Scott,

Dec. 559; Stanley v. Stanley, 26 Me. 191; 157 Mo. 520, 57 S. W. 1070.
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statute making shareholders liable to arrest under execution issued upon judg-
ment recovered against the corporation** and a statute changing the remedy of
the creditors of certain insolvent corporations to a bill in equity brought by trus-

tees as their representatives."

(ii) Statutes Givino New on Additional Remedies to Creditors. The
same principle upholds the validity of statutes which give a new or additional

remedy to creditors of the corporation against its shareholders without increasing

the measure of their liability.*^

(hi) Statutes Giving Summary Remedies. Statutes which permit an
execution on a judgment against a corporation to be levied upon the body** and
goods of a shareholder are not unconstitutionaL'"

7. Waiver by Shareholder of Constitutional Immunity. While an individual

liability for corporate debts cannot be imposed upon a shareholder by a statute

passed subsequently to the time when he became such, yet he may waive this

constitutional immunity and become liable by his own consent.*'

8. Statutes Repealing Individual Liability Laws, if Retroactive, Void— a. In
General. It is the settled law of this country that a statute *' or ordinance of a
state constitution ™ wliich repeals a former statute which made the shareholders

of a corporation individually liable to pay the debts of tlie corporation is, aa

respects creditors whose dehts were contracted prior to its passage, in derogation
of the constitution of the United States" and void.^

b. Otherwise in Case of Shareholders Subsequently Joining. But such a
repeal is valid as to shareholders subsequently joining the company.^

9. No Power in Legislature to Vary Liability Fixed by State CoNSTrruTioN. If

the state constitntion prescribes the extent of the liability of shareholders to cor-

porate creditors in such language as excludes the power of the legislature, any
act passed by that body extending such liability ^ will be void as to the sliare-

hold'jrs, and any act restricting it will be void as to creditors.

G. Extraterpitorial Force of Statutes Imposing Individual Liability

Upon Shareholders— l. Liability of Resident Shareholders in Foreign Cor-

PORATIONS Determined By Law of Domicile— a. In General. The charter of a
corporation, or the statute under which it is organized, furnishes the guide in

determining the liability of its shareholders to its creditors ; ^ and this is so where

43. Ex p. Penniman, 11 R. I. 333. 61. U. S. Const, art. 10, § 1.

44. Com. f. Cochituate Bank, 2 Allen 52. Hathorn v. Calef, 2 Wall. (U. S.) 10,

(Mass.) 42; Story v. Furman, 25 N. Y. 214. 17 L. cd. 776. That this is an additional

45. Sparks f. Lower Payette Ditch Co., security extended to the creditor is the doe-

2 Ida. 1030, 29 Pac. 134; Hill v. Merchants' trine of nearly all the cases. Hawkins v.

Mut. Ins. Co., 134 U. S. 515, 10 S. Ct. 589, Iron Valley Furnace Co., 40 Ohio St. 507;
33 L. ed. 994. Brown v. Hitchcock, 36 Ohio St. 667 ; Wright
46. Before the abolition of imprisonment v. McCormack, 17 Ohio St. 86; Aultman's

for debt. Appeal, 98 Pa. St. 505. Cases proceeding
47. Stanley v. Stanley, 26 Me. 191; Marey upon the principle of the text, where the

p. Clark, 17 Mass. 330 (opinion by Parker, state was a shareholder, are: Curran c.

C. J.). Arkansas, 15 How. (U. S.) 304, 14 L. ed.

48. Ireland v. Palestine, etc.. Turnpike Co., 705; Woodruflf r. Trapnall, 10 How. (U. S.)

19 Ohio St. 309. 190, 13 L. ed. 383.

49. Norris v. Wrenschall, 34 Md. 492; 53. Ochiltree v. Iowa R. Contracting Co.,

Story r. Furman, 25 N. Y. 214; Rochester 21 Wall. (U. S.) 249, 22 L. ed. 546 laffirm-

V. Barnes, 26 Barb. (N. Y.) 657; Conant v. ing 54 Mo. 113].

Van Schaick, 24 Barb. (N. Y.) 87; Hathorn 54. Van Pelt f. Gardner, 54 Nebr. 701, 74
c. Calef, 2 Wall. (U. S.) 10, 17 L. ed. 776. N. W. 1083, 75 N. W. 874.

50. McDonnell v. Alabama Gold L. Ins. Co., 55. Alahama.—Smith v. Huokabee, 53 Ala.

85 Ala. 401, 5 So. 120; Ochiltree v. Iowa R. 191; St. Mary's Bank v. St. John, 25 Ala,

Contracting Co., 54 Mo. 113 [affirmed in 21 566; Bingham v. Rushing, 5 Ala. 403.

Wall. (U. S.) 249, 22 L. ed. 546]; Provident Connecticut.— Fish v. Smith, 73 Conn. 377,
Sav. Inst. r. Jackson Place Skating, etc., 47 Atl. 711, 84 Am. St. Rep. 161.

Rink, 52 Mo. 552; Blakeman v. Benton, 9 Georgia.— Lane v. Morris, 8 Ga. 468, opin-
Mo. App. 107 ; St. Louis R. Supplies Mfg. Co. ion by Lumpkin, J.

V. Harbine, 2 Mo. App. 134.
'

Indiana.— Shaw v. Boylan, 16 Ind. 384.
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the proceeding is by a creditor of a foreign corporation against a resident share-

holder; if tlie shareholder is liable at all he is in general liable only according to

the law of the domicile of the corporation.^^ Nor can he plead ignorance of

such law any more than he can plead ignorance of the law of another state, when
hs makes a contract to be executed therein." Subject to exceptions hereafter

stated, those laws are administered in the courts, state or federal, in which the

action to charge the shareholder is brought as rules of property, obligatory not

only in the state enacting them but everywhere else.^ This of course supposes

that there is no valid and operative legislation in the state of the shareholder's

domicile imposing upon him a distinct liability as a shareholder in a foreign

corporation, in view of which he has elected to assume that liability.^' It also

supposes that the statute imposing the liability is not penal in its nature ; for if it

is it will not be allowed to have any extraterritorial operation.™

b. So in Case of Shareholders in Migrating Companies. The court of appeals

of New York has clothed the shareholders of a Connecticut corporation doing
business in the state of New York with the immunities attaching to their situation

under the laws of Connecticut;" has enabled citizens of New York to organize

themselves into a corporation under the laws of another state for the purpose of

doing business in New York, and to enjoy the immunity of corporators in their

own state ; ^ and has even allowed a foreign corporation domiciled in New York to

make an assignment, preferring particular creditors, which a domestic coi-poration

conld not do.^

e. Interpretation of Foreign Statute in Foreign Forum Followed. In all such
cases, where tlie question of tlie liability' of the resident shareholder depends upon
the interpretation of the charter or statute of the foreign state by which the cor-

poration was created, or by which it is governed, the court will follow the

interpretation which the courts of that state have put upon it, in pursuance of

the well-known rule that a foreign tribunal is followed in the interpretation of

its own statutes.*^

ilaine.— Coffin v. Rich, 45 Me. 507, 71 Am.
Dec. 559.

Massachusetts.— Andover Free Schools v.

Flint, 13 Mete. 539.

Ohio.— Judson v. Stewart, 7 Ohio S. & C.

PI. Dee. 532, 7 Ohio N. P. 160.

United States.— Sumner v. Marcy, 23 Fed.
Cas. No. 13,609, 3 Woodb. & M. 105.

56. Massachusetts.— New Haven Horse
Nail Co< V. Linden Springs Co., 142 Mass.
349, 7 N. E. 773; Halsey v. McLean, 12 Allen
438, 90 Am. Dec. 157 ; Hutchins v. New Eng-
land Coal Min. Co., 4 Allen 580; Blackstone
Mfg. Co. V. Blackstone, 13 Gray 488; Penob-
scot, etc., R. Co. 17. Bartlett, 12 Gray 244, 71
Am. Dee. 753 ; Jones v. Sisson, 6 Gray 288.

Minnesota.— Deadwood First Nat. Bank r.

Gustin Minerva Consol. Min. Co., 42 Minn.
327, 44 N. W. 198, 18 Am. St. Rep. 510, 6
L. R. A. 670.

New York.— Merrick v. Van Santvoord, 34
N. Y. 208; Seymour v. Sturgess, 26 N. Y.
134; St. Louis Sav. Assoc, v. O'Brien, 51
Hun 45, 3 N. Y. Suppl. 764, 20 N. Y. St. 826;
McDonough v. Phelps, 15 How. Pr. 372; Em p.

Van Riper, 20 Wend. 014.

West Virginia.— Nimiek v. Mingo Iron
Works Co., 25 W. Va. 184.
United States.— Glenn v. Liggett, 135 U. S.

533, 10 S. Ct. 867, 34 L. ed. 262; Allen v.

Fairbanks, 45 Fed. 445; Payson v. Withers,
19 Fed. Cas. No. 10,864, 5 Biss. 269.
Tbe liability of a shareholder In a coipora-

tion created by the provincial parliament of

Quebec to its creditors is to be determined,
in a court of New York, by the law of that
province. Molson's Bank v. Boardman, 47
Hun (N. Y.) 135, 14 N. Y. St. 658.

A shareholder of a national bank subjects
himself to the provisions of the National
Bank Act, as part of the contract in the
bank's charter. Young v. Wempe, 40 Fed.
354.

57. Payson v. Withers, 19 Fed. Cas. No.
10,864, 5 Biss. 269, 278.

58. Chase v. Curtis, 113 U. S. 452, 5 S. Ct.

554, 28 L. ed. 1038; Allen v. Fairbanks, 45
Fed. 445.

59. See Drinkwater f. Portland Mar. R.
Co., 18 Me. 35.

60. See infra, VIII, G, 5, b, (in).
61. Merrick v. Van Santvoord, 34 N. Y.

208.

62. Demarest v. Flack, 128 N. Y. 205, 28
N. E. 645, 40 N. Y. St. 383, 13 L. R. A. 854.

63. Vanderpoel v. Gorman, 140 N. Y. 563,
35 N. E. 932, 56 N. Y. St. 503, 37 Am. St.

Rep. 001, 24 L. R. A. 548. See also 28 Am.
L. Rev. 307, 461.

64. St. Louis Sav. Assoc, v. O'Brien, 51
Hun (N. Y.) 45, 3 N. Y. Suppl. 764, 20 N. Y.
St. 826; Merrlmac Min. Co. v. Levy, 54 Pa.
St. 227, 93 Am. Dec. 697; Johnston v. South
Western R. Bank, 3 Strobh. Eq. (S. C.) 263.
See also Franks Oil Co. v. McCleary, 63 Pa.
St. 317, where the second case is referred to.
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d. Remedy According to Law of Forum— (i) In General. Subject to the

exceptions already noted, upon a well-understood principle, the matters pertaining

to the remedy are governed by the law of the foruin.'^

(ii) Statutes Creating Common-Law Liabilities. A statute creating,

in favor of tiie creditor of the corporation and against the shareholder, a com-
mon-law liability, may be enforced in another state by an ordinary action at law."

(hi) Where Statute Creates Liability but Prescribes No Remedy.
And the general rule no doubt is that where the statute law of the state creating

the corporation makes the shai-eholders liable to its creditors, but without pre-

Bcribing the mode of making this liability available to them, the course of pro-

ceeding in another state must bo regulated by the law of that state."

(iv) Where Foreign Statute Creates Right to Which Domestic
Statute Mat Appropriatelt Apply Remedy. It is believed to be a sound
view that where a foreign statute creates a right but prescribes no remedy, any
remedy available under a domestic statute may be applied.^

e. What Rule in Federal Courts. Courts of the United States in dealing with
this question are not bound by the decisions of state courts, especially where the
right of plaintiff is founded upon a judgment of the foreign state to which the

courts of the domestic state are bound, under the constitution of the United
States, to give full faith and credit. A court of the United States accordingly is

not bound by a decision of a court of the state in which it is sitting which refuses

to enforce the statute of another state rendering holders of shares in an insolvent

corporation situated in that state individually liable for its debts.*'

2. Where Liability Is in Respect of Unpaid Shares. Where the liability is in

respect of unpaid shares merely, then it rests in contract, and will be enforceable

everywhere under the rule of comity,™ subject to a few possibly ill-founded

exceptions.

3. Action by Foreign Receiver to Enforce This Contractual Liability. To
enforce this contractual liability, one suing in a representative capacity, such as

the receiver, trustee," or assignee in bankruptcy''^ of a foreign corporation, may
maintain his action against the resident shareholder, if the corporation itself could

have maintained it had the shareholder been a citizen of the state in which it was
domiciled.'*

4. Doctrine That Shareholder Is Bound by Decree in Foreign Insolvency Pro-

ceedings Without Notice. It is no defense by a resident shareholder of a foreign

corporation, when thus sued by its representative, that he had no notice of the

This doctrine is either stated in terms or con- to be repugnant to justice or good morals, or

ceded in all the decisions. Chase v. Curtis, calculated to injure the United States or its

113 U. S. 452, 5 S. Ct. 554, 28 L. ed. 1038; citizens so as to prevent a court of United
Allen V. Fairbanks, 45 Fed. 445. States from enforcing it.

65. Deadwood First Nat. Bank v. Gustin 70. Fish v. Smith, 73 Conn. 377, 47 Atl.

Minerva Consol. Min. Co., 42 Minn. 327, 44 711, 84 Am. St. Rep. 161 (enforceable by an
N. W. 198, 18 Am. St. Eep. 510, 6 L. E. A. action brought by the foreign receiver) ; Mann
676. v. Cooke, 20 Conn. 178; Seymour v. Sturgess,

66. St. Louis Sav. Assoc, v. O'Brien, 51 26 N. Y. 134.

Hun (N. Y.) 45, 3 N. Y. Suppl. 764, 20 N. Y. Requisites of "garnishment bill."— What
St. 826. a " garnishment bill " in Tennessee to enforce

67. Drinkwater v. Portland Mar. R. Co., the liability of resident shareholders in a
18 Me. 35. Compare Kersall v. Marshall, 1 foreign corporation must show. Doak v.

C. B. N. S. 241, 87 E. C. L. 241. See also Stahlman, (Tenn. Ch. App. 1899) 58 S. W.
Rice V. Merrimack Hosiery Co., 56 N. H. 114; 741.

Globe Rolling-Mill Co. v. Ballou, 42 Fed. 749, 71. Howard v. Glenn, 85 Ga. 238, 11 S. B.

decisions of doubtful propriety. 610, 21 Am. St. Eep. 156.

68. Persch v. Simmons, 3 N. Y. Suppl. 783. 72. Payson v. Withers, 19 Fed. Cas. No.
69. Dexter v. Edmands, 89 Fed. 467, hold- 10,864, 5 Biss. 269; Payson v. Stoever, 19

Sng that a state statute giving a creditor of Fed. Cas. No. 10,863, 2 Dill. 427.

an insolvent corporation a right to sue indi- 73. Seymour v. Sturgess, 26 N. Y. 134;
vidual shareholders for his debt wherever McDonough v. Phelps, 15 How. Pr. (N. Y.)
they may be found cannot be said to offend 372. That a shareholder of u dissolved for-

the public policy of the United States, or eign corporation in the possession of its as-
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action in which such representative was appointed. The reason is that when a

corporation is sued at the instance of creditors, and duly served, a subscriber to

tlie capital stock, although a non-resident and not served with notice, is so far

represented by the corporation as to be bound as a corporator by the proceedings

and the decree rendered therein.'* In the absence of fraud such dectee is not

open to collateral attack by the shareholder when sued by the representative of

the corporation to collect the assessment thereby ordered.™ It cannot be

impeached except for actual fraud.'*

5. Statutes of Individual Liability Enforced or Not Ex Comitate Unless Penal
— a. In General. If the liability of the domestic shareholder in a foreign corpo-

ration exists wholly by virtue of a statute of the foreign state in which such cor-

poration is domiciled it will be enforced or not, according to the laws enacted by
the legislature, or the views of policy and comity entertained by the courts of the

state of the shareholder's domicile. It is a case for the application of the well-

understood principle of law that the legislation of one state has no operation in

another state ex praprio vigore, but only ex eomitate?''

b. When Enforced— (i) In Oenebal. The courts of the state where the

laws of such foreign state are sought to be enforced will use a sound discretion as

to the extent and mode of that comity. They will not permit their tribunals to

be used for the purpose of affording remedies which are denied to parties in the

jurisdiction of the state that enacted the law, and which tend to operate with

iiardship on their own citizens.™ But on the other hand the view has been taken

that the statutory right to proceed against a shfireholder for a debt of the corpo-

ration, in addition to the amount invested in his shares, is a substantial right of

the creditor, and is enforceable against a resident of the state of the forum, who
is a shareholder in the insolvent corporation created and undergoing administra-

tion in another state.™

(ii) Wben Liability Is Contractual. If the liability sought to be enforced

is in the nature of contract, and is not opposed to the legislation or public policy

of the state in which it is sought to be enforced the courts of such state will give

effect to it.80

(ill) When Liability Is Penal. If the statute creating such liability is

penal in its nature it will not be enforced outside of the sovereignty enacting it.*'

sets in the domestic state may be proceeded 467. And this although he may be subjected

against for the same see Tinkham v. Borst, 31 to the inconvenience of not being able to re-

Barb. (N. Y.) 407. coup himself from the other shareholders.

74. Howard v. Glenn, 85 Ga. 238, 11 S. E. Schertz v. Chester First Nat. Bank, 47 111.

610, 21 Am. St. Rep. 156, and cases cited be- App. 124.

low. Contra, Finney v. Guy, 106 Wis. 256, 82 80. Broadway Nat. Bank v. Baker, 176

N. W. 595, 49 Hj. R. A. 486; Wigton t). Bosler, Mass. 294, 57 N. E. 603 (failure to recover

102 Fed. 70. judgment and have an execution returned

75. Hawkins v. Glenn, 131 U. S. 319, 9 nulla hona in the state of the forum does not

S. Ct. 739, 33 L. ed. 184. preclude a recovery) ; Hodgson v. Cheever, 8

76. Glenn ;;. Liggett, 135 U. S. 533, 10 Mo. App. 318; Western Nat. Bank u. Reckless,

S. Ct. 867, 34 L. ed. 262. 96 Fed. 70 (absence of a statute in the state

77. Plymouth First Nat. Bank v. Price, 33 of the forum enacting proceeding for the en-

Md. 487, 3 Am. Rep. 204; Smith v. Mutual L. forcement of the individual liability of share-

Ins. Co., 14 Allen (Mass.) 336; Halsey v. holders, not evidence of a settled public pol-

McLean, 12 Allen (Mass.) 438, 90 Am. Dec. icy which should prevent the enforcement of

157; Erickson v. Nesmith, 4 Allen (Mass.) such liability against a shareholder of a for-

233; Erickson v. Nesmith, 15 Gray (Mass.) eign corporation resident in the state ); Kisse-

221; Gale v. Eastman, 7 Mete. (Mass.) 14; berth v. Prescott, 91 Fed. 611 (immaterial

Healy v. Root, 11 Pick. (Mass.) 389; Bagley that the court is without power to enforce a
V. Tyler, 43 Mo. App. 195; Erickson v. contribution among the shareholders).

Nesmith, 46 N. H. 371. 81. Maryland.—Plymouth First Nat. Bank
78. Rice v. Merrimack Hosiery Co., 56 v. Price, 33 Md. 487, 3 Am. Rep. 204.

N. H. 114. Massachusetts.— Halsey v. McLean, 12 Al-

79. Tabler v. Anglo-American Assoc, 32 len 438, 90 Am. Dec. 157 ; Gale v. Eastman, 7

S. W. 602, 17 Ky. L. Rep. 815 ; Howarth v. Mete. 14.

Lombard, 175 Mass. 570, 56 N. E. 888, 49 New Jersey.— Derrickson v. Smith, 27
L. R. A. 301 ; Dexter v. Edmands, 89 Fed. N. J. L. 166.
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(iv) Statute of Individual Liability Not Penal, but Remedial.
Statutes which merely create an individual liability on the part of shareholders to

pay the debts of the corporation upon the default of the artificial body are gen-
erally regarded as remedial and not penal.^ The courts of several of the states

have enforced against their own citizens, shareholders in foreign corporations, a
limited statute liability to creditors, in excess of any amount which might remain
unpaid of their stock subscription.^

(v) What Statutes of Individual Liability Abe Penal. Statutes mak-
ing directors liable to pay the debts of the corporation for failing to make and
file certain described annual reports ;

^ or making them liable for contracting or

assenting to the contracting of corporate debts beyond the amount of capital paid
in ;

^ or making shareholders liable to pay the debts of the company in case of a
failure to give a certain notice therein specified ; ^ or liable for certain contracts

of the corporation which it is forbidden by statute to make *' have been held
penal in their nature ^ and not to be enforced outside of the state enacting them.^'

But this doctrine does not apply to judgments recovered in one state against the
directors of corporations for such defaults as those above described ; and these are

suable in the courts of another state, under that clause of the constitution of the
United States which requires each state to give full faith and credit to the public
acts, records, and judicial proceedings of every other state.**

e. When Not Enforeed. Other courts, proceeding upon this pretext or that,

hold that a statute of another state rendering shareholders in a corporation cre-

ated under the laws of such other state liable to contribute to the payment of its

debts, in addition to the amount of their share subscriptions, will not be enforced
against shareholders residing in the state of the forum, although not penal,'^ it

being consonant with the public policy of such state to exonerate its own citizens

from paying debts which they have agreed to pay, and which have been contracted

by their own agents and for their own profit, for no other reason than the reason

that such debts were contracted in another state.

New York..— Scoville v. Canfield, 14 Johns. 85. Plymouth First Nat. Bank v. Price,

338, 7 Am. Dec. 467. 33 Md. 487, 3 Am. Rep. 204. See also infra,

Ohio.—^Indiana v. John, 5 Ohio 217. IX, P, 7, a et seq.

England.— Folliott v. Ogden, 4 Bro. P. C. 86. Cable v. McCune, 26 Mo. 371, 72 Am.
Ill, 1 H. Bl. 123, 3 T. R. 726, 2 Eng. Reprint Dec. 214.

75. 87. Lawler v. Burt, 7 Ohio St. 340 ; Sayles
82. Huntington v. Attrill, 146 U. S. 657, v. Brown, 40 Fed. 8.

13 S. Ct. 224, 36 L. ed. 1123; Dexter v. Ed- 88. Compore on this point Kritzer f. Wood-
mands, 89 Fed. 467. son, 19 Mo. 327; Boughton v. Otis, 21 N. Y.

83. Sackett's Harbor Bank v. Blake, 3 261; Shaler, etc., Quarry Co. v. Bliss, 34
Rich. Eq. (S. C.) 225. See also the following Barb. (N. Y.) 309; Andrews v. Murray, 33

cases: Barb. (N. Y.) 354; Bird v. Hayden, 1 Rob.
Connecticut.— Fa.me v. Stewart, 33 Conn. (N. Y.) 383, 2 Abb. Pr. N. S. (N. Y.) 61;

516. Squires v. Brown, 22 How. Pr. (N. Y.) 35;
Massachusetts.— Bond v. Appleton, 8 Mass. Sturges v. Burton, 8 Ohio St. 215, 72 Am. Dec.

472, 5 Am. Dec. 111. 582; Harrisburg Bank v. Com., 26 Pa. St.

Missouri.— Bagley v. Tyler, 43 Mo. App. 451; Hill v. Frazier, 22 Pa. St. 320.

195; Hodgson v. Cheever, 8 Mo. App. 318. 89. Plymouth First Nat. Bank v. Price,

New York.— St. Louis Sav. Assoc, v. 33 Md. 487, 3 Am. Rep. 204; Halsey v. Mc-
O'Brien, 51 Hun 45, 3 N. Y. Suppl. 764, 20 Lean, 12 Allen (Mass.) 438, 90 Am. Dec.

N. Y. St. 826; McDonough v. Phelps, 15 How. 157; Derrickson v. Smith, 27 N. J. L. 166;
Pr. 372. Nimick v. Mingo Iron Works Co., 25 W. Va.

Pennsylvania.— Aultman's Appeal, 98 Pa. 184.

St. 505. 90. Huntington v. Attrill, 146 U. S. 657,

The salutary decision of the supreme court 13 S. Ct. 224, 36 L. ed. 1123 [reversing 70
of the United States in Huntington v. At- Md. 191, 16 Atl. 651, 14 Am. St. Rep. 344,

trill, 146 U. S. 657, 13 S. Ct. 224, 36 L. ed. 2 L. R. A. 779].

1123, goes beyond many of the state decisions 91. Crippen v. Laighton, 69 N. H. 540, 44
and places the doctrine on its true ground. Atl. 538, 76 Am. St. Rep. 192, 46 L. R. A. 467

84. Halsey r. McLean, 12 Allen (Mass.) (notwithstanding a decision of a court in the

438, 90 Am. Dee. 157; Derrickson v. Smith, state of the foreign corporation that the stat-

27 N. J. L. 166. See also infra, IX, P, 5, a utory liability is contractual and not penal) ;

et seq. Brookman v. Merchants' Sav. Bank, 31 Misc.
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6. Actions by Foreign Receivers to Enforce Statutes of Individual Liability—
a. Conditions Under Which Such Action Upheld. Proceeding on the ground that

the statutory superadded individual liabihty of shareholders to pay the debts of

the corporation in the event of the default of the artificial body is contractual, it

has frequently been held that where a proceeding in insolvency has taken place

in the state which is the domicile of the corporation, in which proceeding the

amount which ought to be paid by each shareholder, under the governing
statute, to liquidate the debts of the corporation, has been ascertained, the receiver

or otlier liquidating officer duly appointed in the foreign jurisdiction may main-
tain an action against a domestic shareholder in such foreign corporation to

recover his share of the amount necessary to a liquidation so ascertained.*^

to. Conditions Under Which Such Action Not Upheld. Such an action has not

been upheld to recover the amount of an assessment made upon the shares by the

court of another state, it being the domicile of the corporation, in a proceeding

to which the shareholder was not a party, to which he did not appear, and to

which he could not have been required to appear because of his being beyond the

jurisdiction of the court.''

7. Where Governing Statute of Foreign Corporation Imposes Individual Lia-

bility and Prescribes Remedy. Where the governing statute of the foreign cor-

poration imposes the individual liability and prescribes the remedy, then under a

well-settled rule of statutory construction '^ such remedy is exclusive ; and this

rule is applied in courts of the United States as well as in state courts.'^

8. Whether Foreign Shareholders Entitled to Contribution From Resident

Shareholders — a. In General. Where the foreign statute which creates the

liability is penal in its nature, no action for contribution by the non-resident

shareholder can be maintained according to one holding.*'

b. Where Foreign Statute Requires Suit in Equity, Relief Denied. Some courts

have adopted the conclusion that where the foreign statute requires a suit in equity,

any remedy to charge the creditors where the statute governing the corporation

creates an individual liability on the part of its shareholders for its debts, and
prescribes a remedy to enforce the same by a suit in equity brought on behalf of

all the creditors, in which the corporation itself and all the shareholders within

reach of the process of the court are made parties, no separate action of any sort,

whether at law or in equity, can be maintained in a state other than that of the

(N. Y.) 191, 65 N. Y. Suppl. 54; Wyatt v. in the foreign state]. Compare Hanson v.

Moorehead, 7 Ohio S. & C. PI. Dec. 380

;

Davison, 73 Minn. 454, 76 N. W. 254.

Finney v. Guy, 106 Wis. 256, 82 N. W.
^
595, For a good complaint in an action by a for-

49 L. R. A. 486. ' eign receiver under this rule see Fish v. Smith,
92. Fish V. Smith, 73 Conn. 377, 47 Atl. 73 Conn. 377, 47 Atl. 711, 84 Am. St. Rep.

711, 84 Am. St. Rep. 161 (holding that the 161.

right of action depends not on the righf of a 93. Wigton v. Boaler, 102 Fed. 70. See
foreign receiver to sue on demands in favor also Stoddard v. Lum, 32 N. Y. App. Div.
of the party he represents, but on the right of 565, 53 N. Y. Suppl. 607 ; Mercantile Trust,

a substituted promisee to sue a promisor etc., Co. ;;. Mellon, 20 Pa. Co. Ct. 25 (action

whose contract provided for such substitu- by foreign receiver to recover the sharehold-

tion, since the shareholder's relations depend ers' proportion of a tax),

on the laws of the state in which the cor- 94. Stafford v. Ingersol, 3 Hill (N. Y.

)

poration is created); Howarth v. Lombard, 38; Almy v. Harris, 5 Johns. (N. Y.) 175;
175 Mass. 570, 56 N. E. 888, 49 L. R. A. Lynch v. Merchants' Nat. Bank, 22 W. Va.
301 (holding that the general right of ac- 554, 46 Am. Rep. 520; Farmers', etc., Nat.
tion is thereby created against each and every Bank v. Dearing, 91 V. S. 29, 23 L. ed. 196.

shareholder and that it is immaterial that 95. Patterson v. Lynde, 106 U. S. 519, 1

he is a non-resident of the state of the admin- S. Ct. 432, 27 L. ed. 265.

istration) ; Howarth v. Angle, 162 N. Y. 179, 96. Sayles v. Brown, 40 Fed. 8. But see

56 N. E. 489, 30 N. Y. Civ. Proc. 307, 47 Allen c. Fairbanks, 45 Fed. 445.

L. R. A. 725 iafp/rming 39 N. Y. App. Div. Reviving a judgment against a corporation

151, 57 N. Y. Suppl. 187, no domestic cred- to reach property of non-resident members
itors claiming part of the fund, and the rem- situated within the state. De Wolf v. Mal-
edy in the domestic forum being the same as lett, 3 Dana (Ky.) 214.
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domicile of the corporation against any of its shareholders, however numerous,
to charge them with such individual liability.*^

e. Contrary Holdings on This Question. Other courts have taken the view
that an action by a single shareholder can be maintained under a statute of the
state wherein the corporation has been created and is undergoing administration,
against a single shareholder residing within the state of the forum, notwithstand-
ing the objection that all the shareholders were not joined, and that plaintiff had
no right to a decree against defendant for anything more than contribution after

the accounts necessary for the purpose have been stated.'*

d. Maintaining Creditor's Bill Founded on Foreign Judgment. In the case cited

to the preceding paragraph, the doctrine (for what it is worth) seems to have
been overlooked that a creditor's bill cannot be founded on a foreign judgment."

H. Statutes Cpeating- Joint and Several Liability as PaFtners— i. Not
Liable as Partners, Except by Statute, Where Corporation Is Lawfully Formed.
Where a corporation has been lawfully formed, its shareholders are not partners,
even as amongst themselves, unless the governing statute makes or leaves
them so.''

2. Liability as Partners Before Organization. The liability already considered
which attaches to the members of inchoate corporations on obligations incurred
before the corporation has been formed is not a statutory liability, but is a com-
mon-law liability, arising by the act of the parties, on the ground that there is no
corporation which is answerable for the obligation which they have created.^

Statutes ' and charters exist affirming this species of liability, but they cannot
be regarded as creating a special or statutory liability, since they merely affirm

the liability which exists at common law.^

3. Liability as Partners After Abandonment of Franchise. Where the share-

holders in a corporation completely abandon their corporate franchise and sub-

sequently incur debts, they become liable as partners to pay the same.^

4. Liability as Partners For Embarking in Business Not Authorized by Statute.

It seems that if a corporation embarks in a business, with respect to which the

statute law aiiords no immunity from the general liability of partners, the share-

holders may become liable as such, although as to matters within the powers of

the corporation and the protection of the statute law they will be protected from
personal liability.*

97. Post V. Toledo, etc., R. Co., 144 Mass. v. MeDermott, 12 Fed. 375, 20 Blatchf. 522.

341, 11 N. E. 540, 59 Am. Rep. 86 [quoted in See, however. Hatch v. Dorr, 11 Fed. Cas. No.
Bank of North America v. Rindge, 154 Mass. 6,206. 4 McLean 112, and Wilkinson v. Yale,
203, 27 N. E. 1015, 26 Am. St. Rep. 240, 13 29 Fed. Cas. No. 17,678, 6 McLean 16.

L. R. A. 56] ; Erickson v. Nesmith, 4 Allen Action for discovery.— Action by a non-
(Mass.) 233 (holding that the New Hamp- resident judgment creditor of a foreign cor-

shire statute meant a bill in equity in New poration for a discovery of the names of its

Hampshire, and repelling a suit in equity in . shareholders upheld. Post r. Toledo, etc., R.
Massachusetts on that ground) ; Erickson v. Co., 144 Mass. 341, 11 N. E. 540, 59 Am. Rep.
Nesmith, 15 Gray (Mass.) 221; Nimick v. 86.

Mingo Iron Works, 25 W. Va. 184 (remedy Resident members of resident corporations
denied on the ground that the foreign as- liable on foreign contracts the same as on de-

signee could not be compelled to account in mestic contracts. Hutchins v. New England
West Virginia so as to do justice to all Coal Min. Co., 4 Allen (Mass.) 580.

the parties). See also New Haven Horse 1. Baker v. Backus, 32 111. 79; Cincinnati
Nail Co. V. Linden Springs Co., 142 Mass. Second Nat. Bank v. Hall, 35 Ohio St. 158.

349, 7 N. E. 773, and cases cited, several of 3. Broyles v. McCoy, 5 Sneed (Tenn.) 602.

which bear upon this question by analogy. 3. Salem First Nat. Bank v. Almy, 117
98. Sackett's Harbor Bank t". Blake, 3 Mass. 476 ; Hawes v. Anglo-Saxon Petroleum

Rich. Eq. (S. C.) 225, where, however, the Co., 101 Mass. 385, 111 Mass. 200.

company was insolvent and all other share- 4. Perkins v. Sanders, 56 Miss. 733.

holders had responded to its debts to the 5. It was so held where shareholders pro-

extent of their statutory liability. See also ceeded to change the name of their corpora-
Shickle v. Watts, 94 Mo. 410, 7 S. W. 274. tion without complying with the law. Per-

99. See as to this doctrine Davis v. Bruns, kins v. Sanders, 56 Miss. 733.

23 Hun IN. Y.) 648; Tarbell v. Griggs, 3 6. Lehman v. Knapp, 48 La. Ann. 1148, 20
Paige (N. Y. ) 207, 23 Am. Dec. 790; Claflin So. 674. But see to the contrary Tennessee
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5. Statutes and Charters Under Which Liability Is That of Partners. The
shareholders of incorporated companies have been held Kable as partners, pre-

cisely as though they had not been incorporated, under a charter provision

declaring them liable individually " in the same manner as carriers at common
law, for the transportation of all goods," etc.;'' under a charter making them
personally liable, "at all times, for all debts due by said corporation,"** although
this liability attached only to those who were members of the corporation when
the suit was brought ;

' under a charter making them personally liable, " provided
said corporation shall become insolvent," etc., their liability as joint debtors or

copartners attaching whenever the corporate responsibility fails ;
*" and under vari-

ous other charter and statute provisions exhibited by the cases cited in the margin."
6. " Double Liability " Regarded as That of Partners Except as to Limitation

OF Amount. The statutory liability of shareholders to pay, in liquidation of the
debts of the corporation, an amount equal to the par value of the stock held by
them— often called a "double liability"— is in some jurisdictions regarded as

that of partners, except as to the limitation of amount.^^
7. Liability as Partners Attaches to Members Who Were Such When Deb.t

Contracted. This liability, when it arises under statutes and charters, attaches to

those who were members at the time the debt was contracted, and not to those

who had ceased at that time to be members, or who became such subsequently,^^

unless retiring members had suffered themselves to be held out as members after

so retiring, and credit had been obtained by the company on the faith of their

being members."
8. Liability of Principal Debtors or Undertakers, and Not That of Guarantors

or Sureties— a. In General. This liability is that of principal debtors— origi-

nal undertakers— and not that of guarantors or sureties.^^

b. Does Not Depend Upon Corporate Assets Being Exhausted. It does not

depend upon the predicate that the assets of the corporation have been exhausted,

but the shareholders may be proceeded against, although an assignee of the

corporation has assets in his hands sufficient to pay the debts.^*

e. Extension of Time Does Not Discharge Liability. Therefore an extension

of time given to a corporation by a creditor will not discharge the shareholder

from liability to pay the debt."

Automatic Lighting Co. ». Massey, (Tenn. 13. Middletown Bank v. Magill, 5 Conn. 28
Ch. App. 1899) 56 S. W. 35. (per Hosmer, C. J., and Brainard, J.) ; Moss

7. Allen v. Sewall, 2 Wend. (N. Y.) 327 v. Oakley, 2 Hill (N. Y.) 265.

Ixeversed, on other grounds in 6 Wend. (N. Y.) 14. See imfra, VIII, L, 3, b. But see Mid-
335], dletovpn Bank v. Magill, 5 Conn. 28 (per

8. Southmayd v. Euss, 3 Conn. 52. curiam, Chapman, Peters, and Bristol, JJ.

;

9. Middletown Band v. Magill, 5 Conn. 28, contra, Hosmer, C. J., and Brainard, J. ) ;

this holding probably untenable. Marcy v. Clark, 17 Mass. 330 ; Bond v. Apple-
10. Deming v. Bull, 10 Conn. 409. ton, 8 Mass. 472, 5 Am. Dec. 111.

11. Young V. Rosenbaum, 39 Cal. 646; 15. Young v. Rosenbaum, 39 Cal. 646;
Davidson v. Rankin, 34 Cal. 503; Mokelumne Davidson v. Rankin, 34 Cal. 503; Mokelumne
Hill Canal, etc., Co. v. Woodbury, 14 Cal. Hill Canal, etc., Co. ». Woodbury, 14 Cal.

265; Moss v. Averell, 10 N. Y. 449; Corning 265; Southmayd v. Russ, 3 Conn. 52; Marcy
v. McCullough, 1 N. Y. 47, 49 Am. Dee. 287

;

v. Clark, 17 Mass. 330 ; Moss v. Averell, 10
Conant v. Van Schaick, 24 Barb. (N. Y.) N. Y. 449; Corning v. McCullough, 1 N. Y.
87; Hager v. McCullough, 2 Den. (N. Y.) 47, 49 Am. Dec. 287; Harger v. McCullough,
119; Moss v. Oakley, 2 Hill (N. Y.) 265; 2 Den. (N. Y.) 119 [overruling Moss v. Mc-
New England Commercial Bank v. Newport Cullough, 5 Hill (N. Y.) 131]; Simonson v.

Steam Factory, 6 R. I. 154, 75 Am. Dec. 688. Spencer, 15 Wend. (N. Y.) 548.

See also MeAuley v. York Min. Co., 6 Cal. 16. Hatch v. Burroughs, 11 Fed. Cas. No.
80; Planters' Bank v. Bivingsville Cotton 6,203, 1 Woods 439. But imder many charters
Mfg. Co., 10 Rich. (S. C.) 95. and statutes the liability of the corporation

12. Schalucky v. Field, 124 111. 617, 16 must be first exhausted. See infra, VIII, P,
N. E. 904, 7 Am. St. Rep. 399; Thompson r. 2, a.

Meisser, 108 111. 359; Fuller v. Ledden, 87 17. Harger v. McCullough, 2 Den. (N. Y.)
111.310; Conklin «;. Furman, 67 Barb. (N. Y.) 119. Contra, Sonoma Valley Bank v. Hill,

484, 8 Abb. Pr. N. S. (N. Y.) 161; Coleman 59 Cal. 107 (under Cal. Civ. Code, § 322) ;

V. White, 14 Wis. 700, 80 Am. Dec. 797. Hanson v. Donkersley, 37 Mich. 184.
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d. Direct Action Lies Against Shareholders as Partners. This liability, being
original and not collateral, an action at law lies directly against the shareholders,

as against partners, on their joint contract,^^ and need not be predicated on a
judgment obtained against the corporation ; " nor is the remedy against the
shareholders merged in the judgment against the company.^

e. Limitation Runs From Time of Contracting' Debt. For the same reason the
statute of limitations begins to run in favor of the shareholder from the time
when the debt was contracted.^'

f. Assets of Deceased Shareholder Liable. Where the liability is that of a
partner, if a shareholder dies, a creditor may maintain a suit in equity to have
satisfaction of his debt out of the decedent's estate.^

g. Liability of Shareholder Not Merged by Judgment Against Corporation.

Where the liability is that of partners it is not merged in a judgment recovered
against the corporation, unless the shareholders were parties to the suit ; but an
action may be subsequently brought against the shareholders.^

h. Actions Against Shareholders and Corporation Jointly. There are statutes

which allow actions to be prosecuted against the corporation and the shareholders
jointly.^

I." Statutes Imposing' Individual Liability Upon Shareholders— l. Such
Statutes Are Merely in Affirmation of Common Law— a. In General. Some of

the statutes under consideration are merely in affirmation of the common law,

such as those which declare shareholders liable to creditors of the corporation, to

the extent of the capital subscribed for by them and not paid in.^

b. Statutes Declaring Liability For Stock Subscribed but Not Paid in, and
For Capital Improperly Withdrawn. Some of the statutes declare a liability to

creditors for capital subscribed for but not paid in, and also for capital subscribed
for and paid in, but improperly withdrawn.^^ These also are obviously in aifirma-

tion of the common law.

2. Statutes Declaring Superadded or Double Liability— a. In General. The
most numerous class of statutes impose a liability upon shareholders to the extent

of the stock subscribed for by them, in addition to the common-law liability thus
incurred. This liability has been created by such expressions as " liable to double
the amount of his stock and no more "

; this meaning that the shareholder is liable

to pay for his stock and as much more, but not twice as much more ;
^ " liable to

the amount of stock held or owned by him," this meaning the same thing as the

18. Southmayd v. Euss, 3 Conn. 52; Free- 23. Dodge v. Minnesota Plastic Slate Roof-
land V. McCuUough, 1 Den. (N. Y.) 414, 43 ing Co., 16 Minn. 368. See also swpro, VIII,
Am. Dec. 685 ; Simonson t>. Spencer, 15 Wend. H, 8, d.

(N. Y.) 548; Planters' Bank v. Bivingsville 24. See Conklin v. Furman, 48 N. Y. 527
Cotton Mfg. Co., 10 Rich. (S. C.) 95. [affirming 57 Barb. (N. Y.) 484].

19. Young V. Eosenbaum, 39 Cal. 646

;

25. Such is the liability under Oreg. Const.
Davidson v. Rankin, 34 Cal. 503; Witherhead art. 12, § 2 (Ladd v. Cartwright, 7 Oreg.
V. Allen, 4 Abb. Dec. (N. Y.) 628, 3 Keyes 329; Patterson v. Lynde, 106 U. S. 519, 1

(N. Y.) 562, 8 Abb. Pr. N. S. (N. Y.) 164, S. Ct. 432, 27 L. ed. 265) ; and under the
33 How. Pr. (N. Y.) 620. New York statutes (Beals v. Buffalo Ex-

20. Young V. Rosenbaum, 39 Cal. 646; panded Metal Constr. Co., 49 N. Y. App.
Witherhead v. Allen, 4 Abb. Dec. (N. Y.) Div. 589, 63 N. Y. Suppl. 635). See also

628, 3 Keyes (N. Y.) 562, 8 Abb. Pr. N. S. Colorado Fuel, etc., Co. v. Sedalia Smelt-
(_N. Y.) 164, 33 How. Pr. (N. Y.) 620; Conk- ing Co., 13 Colo. App. 474, 59 Pac. 222 (ac-

lin V. Furman, 57 Barb. (N. Y.) 484. See tion may be maintained against a corpora-
also infra, VIII, H, 8, g. tion and a shareholder, and an original judg-

21. Davidson v. Rankin, 34 Cal. 503. The ment recovered against a shareholder for his
rule is the same where the officers of a cor- unpaid stock) ; Wilson Cotton Mills v. C. C.

poration are made personally liable for its Randleman Cotton Mills, 115 N. C. 475, 20
debts during the period of omission on their S. E. 770 Zrehea/ring denied in 116 N. C. 647,
part to perform a statutory duty. Bassett 21 S. E. 431].
V. St. Albans Hotel Co., 47 Vt. 313. 26. For an example of such a statute ex-

22. New England Commercial Bank v. New- amine Poor v. Willoughby, 64 Me. 379.
port Steam Factory, 6 R. I. 154, 75 Am. Dec. 27. Schricker v. Ridings, 65 Mo. 208. See
688. also Gibbs v.. Davis, 27 Fla. 531, 8 So. 633.
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preceding.^ And generally such expressions as liable "to the amount of his

stock," or "to tlie amount of his stock and no more," import a superadded
liability to the full amount of the par value of the shares held by each share-

holder, which is not satisfied by his merely paying up what is due under his con-

tract of subscriptio'n.^y'

b. This Liability Is Several, Unequal, and Limited— (i) In Genemal. This
liability is not joint, but is several, unequal, and limited, as to which each mem-
ber stands alone, except that if he pays more than his proportion of the debts of

the company, he may as in other cases have contribution from his co-sharehold-

ers.* A judgment at law cannot therefore be rendered against the shareholders

jointly to enforce this liability, or against each m solido?^ Nor does a judgment
against some of the shareholders have the effect of releasing the others.^^

(ii) But Tbis Presents No Obstacles to Proceedings in Equity.
But this as we shall see presents no obstacle to the joining of all the members as

defendants in a suit in equity ; for these courts have the power, in a proceeding in

which all the members are before it, to mold their decree according to the several

rights and liabilities of each member.^ The rule in equity is therefore the reverse

of that at law ; here all members must be made parties, unless the joinder of

some is shown to be impracticable.^

e. When This Liability That of Original and Principal Debtors. It has been
held that the liability created by an act relating to state banking corporations,

providing that such shareholders shall be individually responsible to the amount
of their respective share or shares for all the indebtedness and liability of the

bank, is that of original and principal debtors ; and, subject to the limitation as to

the amount of the liability of each shareholder, more nearly resembles that of

copartners than any other with which it can be compared. ^^

d. Statute Held to Create Liability of Guarantors. A statute providing that

the shareholders of electric light companies shall be jointly and severally liable

for the payment of all debts contracted during the time of their holding their

28. Willis V. Mabon, 48 Minn. 140, 50
N. W. 1110, 31 Am. St. Rep. 626, 16 L. E. A.
281 (under constitution of Minnesota). See
also Lauraglenn Mills v. Ruff, 52 S. C. 448,

50 S. E. 587 (under S. C. Const. (1895), § 18,

jointly and severally liable to its creditors in

an amount equal to the par value of their

stock, together vrith five per cent of its par
value).

29. Alabama.—McDonnell v. Alabama Gold
L. Ins. Co., 85 Ala. 401, 5 So. 120, opinion

by Somervillej J.

Illinois.— Root v. Sinnock, 120 111. 350,

11 N. E. 339, 60 Am. Rep. 558; Queenan v.

Palmer, 117 111. 62, 619, 7 N. E. 470, 613;
Thompson v. Meisser, 108 111. 359 ; Eames v.

Doris, 102 111. 350; Harper v. Union Mfg.
Co., 100 111. 225; Wincock v. Turpin, 96 111.

135; Bromley ». Goodwin, 95 111. 118; Tib-

balls V. Libby, 87 111. 142; Culver v. Chicago
Third Nat. Bank, 64 111. 528.

Michigan.— Pettibone v. McGraw, 6 Mich.
441.

Missouri.— Gausen v. Buck, 68 Mo. 545

[overruling Lewis v. St. Charles County, 5

Mo. App. 225] ; Sehricker v. Ridings, 65 Mo.
208; Lewis v. St. Charles County, 13 Mo.
App. 48.

New York.— U. S. Trust Co. v. U. S. Fire

Ins. Co., 18 N. Y. 199; Walker v. Crain, 17

Barb. 119; Woodrtiff, etc., Iron Works v.

Chittenden, 4 Bosw. 406; Poughkeepsie Bank
V. Ibbotson, 24 Wend. 473; Briggs v. Penni-

man, 8 Cow. 387, 18 Am. Dec. 454; Slee v.

Bloom, 20 Johns. 669.

Pennsylvania.— Lane's Appeal, 105 Pa. St.

49, 51 Am. Rep. 166.

Tennessee.— Ohio L. Ins., etc., Co. v. Mer-
chants' Ins., etc., Co., 11 Humphr. 1, 53 Am.
Dec. 742.

See also Norris v. Johnson, 34 Md. 485.

30. 3 Thompson Corp. § 3816.

31. Reynolds v. Feliciana Steam Boat Co.,

17 La. 397.

32. Hanson v. Davison, 73 Minn. 454, 76
N. W. 254.

Liability under an agreement that each
shareholder shall be liable for the repayment
of money borrowed by the corporation, etc.,

is several and not joint. Dorman v. Swift,

1 Pennew. (Del.) 457, 41 Atl. 1105.

33. Perry v. Turner, 55 Mo. 418, 426
(per Napton, J.) ; Umsted v. Buskirk, 17

Ohio St. 113.

34. Crease v. Babcock, 10 Mete. (Mass.)
525; Umsted v. Buskirk, 17 Ohio St. 113;
Pierce v. Milwaukee Constr. Co., 38 Wis.
253 ; Coleman v. White, 14 Wis. 700, 80 Am.
Dec. 797. Compare Castleman v. Holmes, 4
J. J. Marsh. (Ky. ) 1 (not error to decree
against some and continue the cause as to
the others) ; Reynolds v. Feliciana Steam Boat
Co., 17 La. 397 (to the contrary where the
liability was for unpaid shares )

.

35. Booth V. Dear, 96 Wis. 516, 71 N. W.
816.
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shares to the extent of twenty-five per cent of the amount of stock held by them,
if a judgment is obtained against the company, an execution returned thereon

unsatisfied, and a suit brought against any such shareholder while continuing to

hold his stock, or within two years thereafter, has been held to make the share-

holders liable to the creditors of the company as guarantors.^^

3. Liability Thus Created Is Contractual in Its Nature— a. In General. The
liability created by these ordinary statutes of superadded individual liability is not

penal or statutory, but is contractual in its nature, the theory being that the

statute enters into and forms a part of the engagement of the shareholders when
they become members of the corporation, and that each shareholder impliedly

contracts with the creditors of the corporation that he will assume the liability

declared by the statute in their favor.^

b. May Be Enforced Kverywhere. It follows that the liability thus created

may be enforced everywhere, and that a court of the United States, sitting in

another state, is not deprived of jurisdiction to enforce it in a state other than

that creating the corporation.^

4. What Statutes of Individual Liability Are Penal. Some statutes of indi-

vidual liability are penal in their nature, such as statutes imposing upon share-

holders liability to pay the corporate debts, because of certain defaults of the

directors or managing officers with respect to certain prescribed acts, such as filing

certain reports, publishing certain statements, etc.'' These statutes liave no extra-

territorial force ; and consequently if the resident shareholders have been made
liable for the corporate debts under them they cannot, it has been held, have con-

tribution from the non-resident shareholders." While these statutes are penal in

their nature, a substantial compliance with their terms is necessary to exonerate

the shareholders, as where the statute requires the filing of an annual certifi-

cate stating the liabilities of the corporation, and a certificate is filed which is

false.«

5. Liability in Proportion Which Shares of Shareholder Bear to Corporate

Indebtedness — a. In General. Some of the state constitutions and statutes have
adopted the policy of making each shareholder liable in the proportion which his

portion of the whole share capital bears to the whole amount of the corporate

debts.«

b. Liability Reduced by Corporate Indebtedness Taken Up by Shareholder.

The liability thus declared has been held subject to be reduced by the amount of

the indebtedness of the corporation which the shareholder may have taken up

36. Ball Electric Light Co. v. Child, C8 38. Whitman v. Oxford Nat. Bank, 83 Fed.
Conn. 522, 37 Atl. 391. 288, 28 C. C. A. 404 iafp/rmed in 176 U. S.

37. Maryland.— 'Ra.ger t. Cleveland, .36 559, 20 S. Ct. 477, 44 L. ed. 587].
Md. 476; Norris v. Wrenschall, 34 Md. 492. 39. MeKellar v. Stout, 14 Iowa 359.

Minnesota.— Hanson v. Davison, 73 Minn. 40. Sayles v. Brown, 40 Fed. 8.

454, 76 N. W. 254; Deadwood First Nat. 41. Congdon v. Winsor, 17 R. I. 236, 21

Bank v. Gustin Minerva Consol. Min. Co., Atl. 540. See also Hite Natural Gas Co.'s

42 Minn. 327, 44 N. W. 198, 18 Am. St. Rep. Appeal, 118 Fa. St. 436, 12 Atl. 267, which
510, 6 L. R. A. 676. related to a limited partnership.

Ohio.— Cleveland Gas Co. v. Collins, 19 Liability for frauds under Iowa statute.

Ohio Cir. Ct. 247, 10 Ohio Cir. Dec. 475 ; Jud- Hoffman v. Dickey, 54 Iowa 135, 6 N. W. 174.

son V. Stewart, 7 Ohio S. & C. PI. Dec. 42. For expositions and illustrations of

532. this liability see the following cases:

Pennsylvania.— Aultman's Appeal, 98 Pa. California.— Larrabee v. Baldwin, 35 Cal.

St. 505. 155.

West Virginia.— Nimick v. Mingo Iron Georgia.— Branch i: Baker, 53 Ga. 502;
Works Co., 25 W. Va. 184. Belcher v. Willcox, 40 Ga. 391; Adkins v.

United States.— Whitman v. Oxford Nat. Thornton, 19 Ga. 325; Robinson v. Darien
Bank, 176 U. S. 559, 20 S. Ct. 477, 44 L. ed. Bank, 18 Ga. 65; Lane v. Harris, 16 Ga. 217.
587 [affirming 83 Fed. 288, 28 C. C. A. 404]; Kentucky.— Castleman v. Holmes, 4 J. J.

Flash V. Conn, 109 U. S. 371, 3 S. Ct. 263, 27 Marsh. 1.

L. ed. 966; Hathorn v. Calef, 2 Wall. 10, Maine.— Dane v. Young, 61 Me. 160; Wis-
17 L. ed. 776. well v. Starr, 48 Me. 401.
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before the commencement of the suit against him, although the statute does not

say so in terms ; so that if he has redeemed bills of the bank to the amount of

his personal liability this discharges him.^'

6. Whether Solvent Shareholders Liable to Make Up Deficiency Caused by
Defaults of Insolvent Ones. Statutory schemes have existed (but they are few)

under which, in case the assets of a corporation are not suflScient to satisfy all its

creditors, the corporators are individually liable to make good the deficiency,

including that which may arise from the insolvencj'' of any of the corporators to

the extent of the capital professed to be paid in as set forth in the charter.^

7. Statutes Creating Liability " For All Losses," Etc. A bank cliarter declar-

ing that " the stockholders of said Bank shall be personally and individually liable

for all losses, deficiencies and failures of the capital stock of said Bank," has been
held to make the shareholders personally liable to the creditors of the bank for its

indebtedness in proportion to their respective shares in the stock of the same,^'

and not merely bound to keep the capital good by assessments. A bank charter

making the shareholders individually liable " to make good losses to depositors

and others" renders the shareholders liable to all creditors suffering from the

failure of the bank to pay its debts.^ But no personal liability is imposed on the

shareholders of an insolvent corporation in process of liquidation, by a clause in

the charter that " if at any time the capital stock paid into said corporation shall

be impaired by losses or otherwise, the directors shall forthwith repair the same
by assessment."*'

8. Individual Liability Is Not Liability to Corporation. The statutory super-

added individual liability under discussion is in no sense a liability to the corpora-

tion itself, and such statutes do not give the corporation the right to assess the

shareholders ; but it is a liability to the creditors only, or a liability to be worked
out in their behalf in a proper judicial proceeding.^

9. This Superadded Individual Liability Exists Only by Force of Statute. The
superadded individual liability dealt with above, being an exception to the rule

of non-liability of the common law,*' must as a general rule be imposed by a con-

stitutional ordinance or a statute, or it does not exist at all.^" It cannot, we have
seen,'' be imposed by a mere by-law ; although of course it may be assumed by
the shareholders by a contract with the creditors, provided the contract is sup-

ported by a consideration,'^ and is in writing.'^

10. Individual Liability Does Not Depend Upon Stock Being Paid For. This

superadded individual statutory liability does not depend in any sense upon the

question whether the shares have been paid for.^ E^either does it depend in

Massachusetts.— Crease v. Babcock, 10 46. Queenan v. Palmer, 117 111. 62, 619, 7

Mete. 525. N. E. 470, 613.

43. Branch v. Baker, 53 Ga. 502; Belcher 47. Dewey v. St. Albans Trust Co., 57 Vt.

V. WlUcox, 40 Ga. 391; Robinson v. Darien 332.

Bank, 18 Ga. 65; Lane «:. Harris, 16 Ga. 217. Construction of charter provision that

Compare Tallmadge v. Fishkill Iron Co., 4 stock shall not be assessed more than fifty

Barb. (N. Y.) 382. per cent. Wilbur v. Stockholders, 29 Fed.

This rule is frequently declared in the stat- Cas. No. 17,636.

utes creating this species of proportionate 48. Liberty Female College Assoc, v. Wat-
liability. See for instance Cal. Laws (1863), kins, 70 Mo. 13; Umsted v. Buskirk, 17 Ohio

p. 736. St. 113; Atwood r. Rhode Island Agricul-

44. Haslett v. Wotherspoon, 1 Strobh. Eq. tural Bank, 1 R. I. 376.

(S. C.) 209. 49. See supra, VIII, A, 1.

That this is not the liability of sharehold- 50. Libby v. Tobey, 82 Me. 397, 19 Atl.

ers of national banks see U. S. v. Knox, 102 904. See Shaw v. Boylan, 16 Ind. 384; Nor-

U. S. 422, 26 L. ed. 216. Nor under a state ton v. Hodges, 100 Mass. 241; Ossipee Ho-

statute rendering each shareholder liable to siery, etc., Mfg. Co. v. Canney, 54 N. H. 295.

contribute "equally and ratably" to the 51. See s«pr-o, VIII, A, 2.

amount of his shares see In re HoUister 53. See swpra, VIII, A, 3, a.

Bank, 27 N. Y. 393, 84 Am. Dee. 292. 53. See supra, VIII, A, 3, b.

45. Atwood V. Rhode Island Agricultural 54. Driesbach ». Price, 133 Pa. St. 560, 19

Bank, 1 R. I. 376. Atl. 569.
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any sense upon the question whether the shareholder has received a certificate

of stock .°=

11. Individual Liability of Married Women as Shareholders. A general statute

imposing an individual liability upon shareholders includes married women, and,

unless they are specially mentioned by its terms, they are not exempted by reason

of their coverture.^^ They are not exempted from the liability imposed by the

act of congress ^'' upon shareholders in national banks ; ^ and this is so, v^hether

the shares were acquired by subscription, purchase, bequest, or otherwise.^' It is

so, even where the husband may have transferred such shares to his wife to con-

ceal them from his creditors, and if she accepts the transfer, ratifies it, or accepts

benefits under it, so as to become the owner of the shares, she will be liable to be

assessed as a shareholder, and the receiver of the bank may recover a judgment
against her upon the assessment ; but no opinion is expressed as to what property
may be reached in the enforcement of the judgment.**

12. Individual Liability of Shareholders of National Banks— a. In GeneFaL
This liability arises under that portion of the National Currency Act which is

embodied in section 5152 of the Revised Statutes of the United States. The lia-

bility thus created is for all such contracts, debts, and engagements as have arisen

in the ordinary course of business.*' It is a several liability, and the solvent share-

holders are not bound to make up deficiencies caused by the defaults of the insol-

vent ones, but each shareholder pays only what he would have to pay if all were
solvent and able to respond.*^ It is regarded as being in the nature of an asset of

the bank, to be resorted to in the event of insolvency as a species of guaranty
fund.*^ A shareholder who with his assent is assessed under another section of

the statute ** to restore the impaired capital of the bank is not for this reason

relieved from his individual liability under section 5151.*^

b. Liability in Case of IncFease of Shares. Where there has been a valid

increase of the shares under the provisions of the statute, those original share-

holders who, under the option given them, subscribe for the new shares and pay
for them, become of course in the event of the insolvency of the bank individually

liable in respect of them.^'

13. LuBiLiTY Extends to Holders of Preferred Stock. These statutes, unless

they import the contrary, render the holders of preferred shares liable to credit-

ors in common with the holders of the common shares.^

14. Other Questions Relating to These Statutes of Individual Liability.

Where the corporation entered upon business without filling up the fuU amount
of the capital named in the act of incorporation, they were held liable to make up
the deficiency to creditors.** Shareholders will be held liable upon a construction

of their charter by which they have held themselves out to creditors as being per-

sonally liable and will not be allowed to repudiate it.*°

55. Mitchell v. Beekman, 64 Cal. 117, 28 62. U. S. v. Knox, 102 U. S. 422, 26 L. ed.

Pac. 110. 216.

56. In re Reciprocity Bank, 22 N. Y. 9. 63. Irons v. Manufacturers' Nat. Bank, 21

See also Dreisbach v. Price, 133 Pa. St. 560, Fed. 197.

19 Atl. 569; Sayles v. Bates, 15 E. I. 342, 5 64. U. S. Eev. Stat. (1872), § 5205.

Atl. 497. 65. Delano v. Butler, 118 U. S. 634, 7 S. Ct.

57. U. S. Eev. Stat. (1872), § 5151. 39, 30 L. ed. 260; Scovill v. Thayer, 105 U. S.

58. Keyser u. Hitz, 133 U. S. 138, 10 S. Ct. 143, 26 L. ed. 968; Morrison v. Price, 23
290, 33 L. ed. 531; Witters v. Sowles, 32 Fed. 217.

Fed. 767, 35 Fed. 640, 1 L. R. A. 64; Ander- 66. Delano v. Butler, 118 U. S. 634, 7 S. Ct.

son f. Line, 14 Fed. 405 ; Hobart v. Johnson, 39, 30 L. ed. 260.

8 Fed. 493, 19 Blatchf. 359. 67. Railroad Co. v. Smith, 48 Ohio St.

59. Witters v. Sowles, 35 Fed. 640, 1 219, 31 N. E. 743.

L. R. A. 64. 68. Haslett v. Wotherspoon, 1 Strobh. Eq.
60. Keyser v. Hitz, 133 U. S. 138, 10 S. Ct. (S. C.) 209.

290, 33 L. ed. 531. 69. Atwood v. Ehode Island Agricultural
61. Schrader v. Manufacturers' Nat. Bank, Bank, 1 E. I. 376.

133 U. S. 67, 10 S. Ct. 238, 33 L. ed. 564. Effect of a statutory revision upon ques-

,
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J. FoF What Debts These Statutes Make Shareholders Liable— i. Lia-

ble Only For Debts Mentioned in Statute. Under any rule of construction, a

shareholder cannot be charged with an individual liability for debts not mentioned

in the statute.™

2. Liable Only For Debts Which Might Have Been Enforced Against Corpo-

ration— a. In General. Nor is he liable, except for debts that might have been
enforced against the company.'''

b. Ultra Vires Debts. For example where the element of estoppel does not

supervene, shareholders are not liable for an obligation which the officers of the

corporation have attempted to impose upon it, either in excess of their authority

or in excess of the powers of the corporation,'^ although an exception to this rule

has been admitted where the associates enter upon a business entirely distinct from
the business which the corporation was authorized to carry on, and in the course

of that business contract debts. But circumstances may arise which will estop

the shareholder from setting up this defense.'^ For example shareholders are

not liable as individuals or partners for goods bought in the name of the corpora-

tion by an uli/ra vires act of the directors.'* But they may become so where they

have acquiesced in the ultra vires dealings, and accepted the profits and derived

dividends from them, so as to become estopped from setting up this defense.'^

e. Debts Accruing From Money Loaned and Afterward Misappropriated.

Shareholders may become personally liable under a statute in favor of one who
has loaned money to the corporation, or in favor of shareholders of the corpora-

tion who repay the loan, although the loan has been misappropriated by the

officers of the corporation,'^ the rule being that one who loans money to a trustee

is not concerned with the use which he makes of the money, provided he possesses

the power to borrow it."

d. Contracts of Promoters. Shareholders of a corporation which has been
organized in violation of a statute requiring a certain proportion of the stock to

tion of individual liability (Pairchild v. Ma-
sonic Hall Assoc.j 71 Mo. 526) with the con-

clusion that a revision has not the eflfect of

breaking the continuity of the statute law
(St. Louis V. Foster, 52 Mo. 513). See also

St. Louis V. Alexander, 23 Mo. 483.

No liability for doing business on credit in

violation of a statute unless the statute says

so. Kendall v. Jackson, 1 Fa. Dist. 726.

No liability on the part of the shareholders

of the Central Pacific Railroad Company to

the United States under California statute.

U. S. V. Stanford, 161 U. S. 412, 16 S. Ct.

576, 40 L. ed. 751 [affirmmg 70 Fed. 346, 17

C. C. A. 143 {affk-mmg 69 Fed. 25)].
Liability of shareholders of distilling com-

panies for the federal distilling tax see Wol-
ters V. Henningsan, 114 Cal. 433, 46 Pac. 277;
Richter v. Henningsan, 110 Cal. 530, 42 Pac.
1077.

Liability under particular statutes.— Wal-
ter V. Merced Academy Assoc, 126 Cal. 582, 59
Pac. 136 (holding that actions in favor of

creditors will lie against shareholders person-

ally, and that the remedy is not limited to a
sale of their shares) ; Santa Kosa Nat. Bank
V. Barnett, 125 Cal. 407, 58 Pac. 85 (personal

liability not referred to by Cal. Code Civ. Proc.

§§ 348, 359, or Cal. Code Civ. Proc. § 309) ;

McGowan v. McDonald, 111 Cal. 57, 43 Pac.

418, 52 Am. St. Rep. 149 (construing vari-

ous provisions of the civil code of Califor-

nia) ; Dawnson v. Sholley, 4 Kan. App. 367,

45 Pac. 949 (Kan. Gen. Stat. p. 1204) ; Wil-
liams V. Nail, 108 Ky. 21, 55 S. W. 706, 21
Ky. L. JElep. 1526 (construing Ky. Stat.

§§ 547, 573); Hirshfeld v. Bopp, 145 N. Y.
84, 39 N. E. 817, 64 N. Y. St. 535 (Banking
Law of 1892, § 52, and Corporation Law,
§ 55).

70. Ossipee Hosiery, etc., Mfg. Co. v. Can-
ney, 54 N. H. 295.

71. Van Hook v. Whitlock, 7 Paige (N. Y.)

373, 3 Paige (N. Y.) 409; Buffington v.

Bardon, 80 Wis. 635, 50 N. W. 776.

73. Curtiss v. Murry, 26 Cal. 663;
Smueker v. Duncan, 10 Pa. Co. Ct. 430;
Athenaeum L. Assur. Soc. v. Pooley, 1 Giff.

102, 4 Jur. N. S. 371.

73. Third Ave. Sav. Bank v. Dimock, 24
N. J. Eq. 26; Amerman v. Wiles, 24 N. J. Eq.
13; Medill v. Collier, 16 Ohio St. 599;
Kearny v. Buttles, 1 Ohio St. 362.

74. Smueker v. Duncan, 10 Pa. Co. Ct.

340.

75. McNab v. McNab, etc., Mfg. Co., 62
Hun (N. Y.) 18, 16 N. Y. Suppl. 448, 41
N. Y. St. 906.

76. Borland v. Haven, 37 Fed. 394, 13
Sawy. 551.

77. Goodwin v. American Nat. Bank, 48
Conn. 550; Fountain v. Anderson, 33 Ga.
372; Shaw v. Spencer, 100 Mass. 328, 97
Am. Dec. 107, 1 Am. Rep. 115; Ashton v. At-
lantic Bank, 3 Allen (Mass.) 127; Mason v.

Bank of Commerce, 16 Mo. App. 275.
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be paid in are not liable upon a contract made by its promoters upon which the

corporation itself would not have been liable, provided the corporation has not

made itself liable by ratifying or adopting the contract.'*

3. Torts and Judgments For Torts, When Within These Statutes— a. In

General. There is a conflict among the decisions on the question whether statutes

of individual liability include liability for the torts of the corporation. The solu-

tion of the question turns in many cases on the inquiry whether the statute is in

its nature remedial or penal.™

b. View That Word " Debt " Includes Any Just Demand. If the statute is

regarded as remedial, then it is a sound conclusion that the word " debt " is to be
taken in its broadest sense as embracing any just demand, whether growing out

of contract or out of tort.^

e. View That Word " Dues " Includes Obligations Growing Out of Torts as

Well as Contracts. A well-founded view is that the expression " dues from cor-

porations," in constitutional provisions requiring them to be secured by the indi-

vidual liability of the shareholders, includes any just demand which may be due
from the corporation, whether growing out of contract or out of tort.*^

d. Contrary View Where Statute Is Deemed to Be Penal in Its Nature. Where
the statute belongs to a class which have been held to be penal in their nature,

such as a statute making the shareholders liable for the failure to file or publish

an annual statement of the corporate indebtedness, the word "debt" or " debts"
contracted does not embrace judgments recovered for torts, such as a judgment
for damages for the negligent sinking of a steamboat,'^ or for a personal injury

inflicted upon a passenger.^'

e. Rule Where Statute Uses Words " Debts Contracted." The same conclusion

has been reached under a statute using the words " debts contracted," the lia-

bility of an incorporated carrier for an injury to a passenger not being deemed a
" debt " of this nature.^

f. Doctrine That Liability Extends to Judgments Against Corporation For

Torts— (i) In Gmnmral. A judgment against a corporation is certainly a debt

of the corporation without reference to the question whether it was founded
upon a tort or upon a contract.^ Hence where it is sought merely to subject

what remains unpaid by the shareholder in respect of his shares, it is clear that

any demand against the corporation which has been reduced to a judgment will,

be available as a basis of such a proceeding without reference to the nature of

the original claim.^* If it is merged in the judgment it becomes a " debt of

record," in the language of the common law ; and upon this point there will be
no difference of judicial opinion. So as already seen^'' constitutional provisions

and statutes securing to creditors dues from corporations by a superadded indi-

vidual liability of their shareholders are remedial in their nature, and hence
embrace judgments against the corporation for damages in actions for its torts.**'

78. Buffington v. Bardon, 80 Wis. 635, 50 creditors,'' and in describing the debt used
N. W. 776. the words " contract " and " becomes due "

79. See iw/ra, VIII, J, 3, b e* seg. (Doyle v. Kimball, 23 Misc. (N. Y.) 431,

80. Carver v. Braintree Mfg. Co., 5 Fed. 52 N. Y. Suppl. 195), and imder a constitu-

Cas. No. 2,485, 2 Story 432, 2 Kobb Pat. Cas. tional provision using the word " dues " and.
141. a statute using the words " debts unpaid

"

81. Eider v. Fritchey, 49 Ohio St. 285, 30 (Ward v. Joslin, 105 Fed. 224, 44 C. C. A.
N. E. 692, 15 L. E. A. 513; Carver v. Brain- 456). See also under the latter statute-
tree Mfg. Co., 5 Fed. Cas. No. 2,485, 2 Story Brown v. Trail, 89 Fed. 641.
432, 2 Eobb Pat. Cas. 141. 85. See to the governing principle Conroy

82. Cable v. McCune, 26 Mo. 371, 72 Am. v. Sullivan, 44 111. 451; Bellinger ». Tweed,
Dec. 214. 66 N. C. 206.

83. Doolittle v. Marsh, 11 Nebr. 243, 9 86. Powell v. Oregonian E. Co., 36 Fed..

N. W. 54. 726, 13 Sawy. 535, 2 L. R. A. 270.
84. Bohn v. Brown, 33 Mich. 257. So 87. See supra, VIII, E, 2.

where the statute made the shareholders of 88. Rider V. Fritchey, 49 Ohio St. 285, 30t

every corporation personally liable "to its N. B. 692, 15 L. R. A. 513.
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(ii) Extends to Judgments For Damages Resulting in Death. So the

word " dues," used in a state constitution imposing upon the shareholders of cor-

porations a superadded liability, extends to judgments obtained under a statute

giving a right of action for damages resulting in death.^°

g. Unliquidated Damages For Breaches of Contract— (i) In General. The
word " debt," in a statute making the members of a corporation liable for all its

debts until its whole capital stock should be paid in and a certificate thereof filed

for record, embraces unliquidated damages growing out of the breach of a contract.'"

(ii) WsAT Demands Deemed to Arise Ex Contractu. Of this nature is

a liability of directors for declaring dividends when the corporation is insolvent ;
'^

and the liability of a corporation for a breach of an implied warranty upon the
sale of a chattel, the same being a " debt " within the meaning of such a statute.'^

h. Unliquidated Damages For Torts— (i) In General. Denying a decision

of Mr. Justice Story at circuit,"^ the supreme judicial court of Massachusetts has
held that unliquidated damages for a tort are not embraced in a statute of indi-

vidual liability which uses the word " debts " and the words " debts and con-

tracts " ;
'* but the contrary conclusion was reached where the statute employed

the words " debts " and " liabilities." ^

(ii) Shareholders Not Primarily Liable For Frauds and Torts op
Officers or Promoters. Of course the shareholders of a corporation are not
primarily liable for the frauds and torts of its officers and promoters, unless there

is a statute making them so, or unless they themselves are such officers or

promoters.^'

4. Debts Barred by Limitation. Shareholders are not liable under such
statutes for debts of the corporation which are barred by limitation." And it has
been held that this is so where the debt was so barred at the time of the dissolu-

tion of the corporation, although it could not have been enforced against the
shareholders by action prior to the dissolution.'^

5. Debts Which Have Been Renewed. As a general rule the renewal of a

debt does not create a new debt, but merely operates to prolong and keep alive

the old one. Therefore, on principle at least, a shareholder of a corporation is

not relieved from individual liability because, when the indebtedness became due,

new notes were given in renewal of old ones, for such renewal notes did not

create a new debt or discharge or satisfy the old one, where it was not so expressly

agreed between the parties.^ It has been held, on grounds which the writer

ventures to regard as untenable, that the liability of shareholders is so far like

that of sureties that it cannot be revived or extended by any agreement between
the creditor and the corporation renewing or extending the original debt.^

89. Rider v. Fritchey, 49 Ohio St. 285, 30 96. Matthews v. Stanford, 17 Ga. 543.

N. E. 692, 15 L. R. A. 513. 97. Cook v. Wheeler, Harr. (Mich.) 443;
90. Mill Dam Foundry v. Hovey, 21 Pick. Van Hook v. Whitloek, 3 Paige (N. Y.) 409.

(Mass.) 417, 455. Oompare Child v. Boston, 98. Van Hook V. Whitloek, 3 Paige (N.Y.)
etc., Iron Works, 137 Mass. 516, 50 Am. Rep. 409.

328 (where this case is explained and lim- 99. Hauensehild v. Standard Coffin Co., 10

ited) ; Cable v. McCune, 26 Mo. 371, 72 Am. Ohio S. & C. PI. Dec. 536.

Dec. 214 (where it is criticized). When cessation of business for one year
91. Cable v. McCune, 26 Mo. 371, 72 Am. under a statute does not dissolve the corpo-

Dec. 214. ration for all purposes and does not prevent

92. Dryden v. Kellogg, 2 Mo. App. 87. its officers from giving a renewal note to

93. Carver v. Braintree Mfg. Co., 5 Fed. which the statutory liability of the share-

Cas. No. 2,485, 2 Story 432, 2 Robb Pat. Cas. holders will attach. See Salina Nat. Bank
141, demand for unliquidated damages for the v. Prescott, 60 Kan. 490, 57 Pac. 121 [re-

infringement of a patent. versing 9 Kan. App. 886, 53 Pac. 769].

94. Child V. Boston, etc., Iron Works, 137 1. Hyman v. Coleman, 82 Oal. 650, 23

Mass: 516, 50 Am. Rep. 328 (damages arising Pac. 62, 16 Am. St. Rep. 178; Hardman v.

out of negligence) ; Heaoock v. Sherman, 14 Sage, 124 N. Y. 25, 26 N. E. 354, 35 N. Y.

Wend. (N. Y.) 58. St. 54; Parrott v. Sawyer, 87 N. Y. 622 [af-

95. Haynes v. Brown, 36 N. H. 545. firming 22 Hun (N. Y.) 611] ; Jagger Iron
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6. Debts Due to Other Shareholders— a. In General. Generally speaking
the mere fact that the creditor is also a shareholder will not deprive him of the

ordinary remedies to secure his debt which the principles of the common law,

equity, or the statute law accord to other shareholders.^

b. Debts Due to Shareholders Who Have Been Guilty of Wrong For Which
Liability Is Denounced. The above rule does not apply in the case of debts which
are due from the corporation to its shareholders, where the liability is denounced
by the statute for the commission of a wrong in which they have participated,

such as contracting debts beyond the prescribed limit.'

e. Debts Due to Shareholders Buying Up Claims After Insolvency. After a

corporation has become insolvent and has made an assignment for its creditors

under which a liquidation has commenced, there is nothing in the relation of a

mere shareholder to the corporation which restrains him from buying up claims

against it and proving them up the same as any other creditor may, and charging

the shareholders with a personal liability with respect to them.* It is otherwise

where a confidential relation, like that of treasurer, still subsists, in which case the

purchase of the debts by him will extinguish them as against the corporation,^ or

at most prevent him from proving them for more than his disbursements.^

7. Debts Contracted After Suspension. After a corporation has gone into

liquidation the power of its officers or contracting agents to bind its shareholders

by the creation of new obligations ceases,' although this rule is not universal.

8. Rents Earned, Although After Insolvency. Kents earned from a corporation

or its representatives, although after its insolvency, under a lease made while it

was a going concern, constitute a debt which can be enforced against its share-

holders, although this conclusion may in particular cases be influenced by
statutes.'

9. Debts Paid by Sureties. The liability of a principal to indemnify his

Co. V. Walker, 76 N. Y. 521; Parrott v.

Colby, 71 N. Y. 597 [affirming 6 Hun (N. Y.)

55].
This rule lias been adopted in California

although in that state the liability of share-

holders is that of principal debtors and not
that of sureties. Hyman v. Coleman, 82 Cal.

650, 23 Pac. 62, 16 Am. St. Rep. 178.

Z., California. — Richardson v. Chicago
Packing, etc., Co., (1900) 63 Pac. 74;
Knowles v. Sandercock, 107 Cal. 629, 40 Pac.
1047.

Kansas.— Milford Sav. Bank v. Joslyn, 59

Kan. 778, 53 Pac. 756, after he has dis-

charged his own statutory liability.

Minnesota.— Mendenhall v. Duluth Dry
Goods Co., 72 Minn. 312, 75 N. W. 232;
Harper v. Carroll, 66 Minn. 487, 69 N. W.
610 [modified in 69 N. W. 1069] (but the
collection of assets will be stayed when it ap-
pears that the dividend coming to him as a
creditor will pay any future assessments for

which as a shareholder he will be liable) ;

Oswald V. Minneapolis Times Co., 65 Minn.
249, 68 N. W. 15.

New York.— Montgomery v. Brush Electric
Illuminating Co., 48 N. Y. App. Div. 12, 62
N. Y. Suppl. 606.

Pennsylvania.— Schlaudecker's Appeal, (1888)

14 Atl. 229.

United States.— Brown v. Trail, 89 Fed.
641, after crediting upon his claim the
amount of his own stock.

3. Connecticut River Sav. Bank ;;. Fiske,
62 N. H. 178. Nor can he have subrogation

[VIII, J. 6, a]

under a statute. Hill v. Frazier, 22 Pa. St.

320.

4. Craig's Appeal, 92 Pa. St. 396; Hill v.

Frazier, 22 Pa. St. 320.

5. Hill V. Frazier, 22 Pa. St. 320.

6. Kisseberth v. Prescott, 91 Fed. 611. See
also infra, IX, G, 15, b.

But where an agreement has been made
between the corporation and the shareholder

that he shall not be obliged to pay for his

shares, then a creditor who has purchased
claims against the corporation after it has
become insolvent and after its affairs have
been placed in the hands of a receiver, will

not be granted relief in equity without show-

ing that he paid a substantial consideration

for the claims. Hospes v. Northwestern Mfg.,

etc., Co.. 48 Minn. 174, 50 N. W. 1117, 13 Am.
St. Rep. 637, 15 L. R. A. 470.

A note of a corporation taken up by its

president with borrowed money with the in-

tention of assigning to another for the pur-

pose of bringing suit to enforce individual

liability, when not deemed paid, see Knowles
V. Sandercock, 107 Cal. 629, 40 Pac. 1047.

7. Union Bank v. Wando Min., etc., Co.,

17 S. C. 339; Schrader v. Manufacturers' Nat.

Bank, 133 U. S. 67, 10 S. Ct. 238, 33 L. ed.

564 ; Richmond v. Irons, 121 U. S. 27, 7 S. Ct.

788, 30 L. ed. 864. "The business of the

bank must stop when insolvency is declared."

U. S. V. Knox, 111 U. S. 784,' 787, 4 S. Ct.

686, 28 L. ed. 603.

8. Mclntyre v. Strong, 63 How. Pr. (N. Y.)

43, under a statute, rents accruing within two
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suretj'^ for any payment which the latter may be compelled to make for the

former takes effect from the time when the surety becomes responsible for the

debt of his principal ; so that upon payment by the surety the debt which the

principal owes to him becomes a " debt contracted " at the time when the surety

becomes responsible and not at the time of such payment.'
10. Debts Due to Directors of Corporation. It has been held that a statute

creating an individual liability on the part of the corporators does not protect

debts which are due to the directors of the corporation.'"

11. Other Debts Not Already Enumerated. Decisions with respect to the per-

sonal liability of shareholders for other debts of the corporation not hitherto

enumerated will be found in cases cited in the margin."
12. Liability For Interest— a. Where Principal of Judgment, Together With

Interest, Does Not Exhaust Sum For Which Shareholder Liable. If the principal

of the judgment, together with the interest, does not exhaust the sum for which
the shareholder is liable, then the judgment will carry interest as in other cases,

and the shareholder will be liable for interest as well as for the principal.^

b. Liable For Interest From Commencement of Action, Although in Excess of

Statutory Liability. It has been ruled that interest will run against the share-

holder from the date of the commencement of the suit against him, although it

results in charging him with a sum in excess of that for which he was individually

liable.^' Where the liability of the shareholders is what is called a " proportionate

liability," each being liable as a principal debtor for his proportion of the debts

of the corporation, they are liable for interest accruing upon such debts.'*

e. View That Interest Is Not Recoverable. Several of the courts have denied

the principle that interest is recoverable from the shareholder, proceeding chiefly

on the ground that the liability is to be sought in the statute alone and that it is

to be strictly construed.'^

d. From What Time Interest Begins to Run. It has been held to run from the

maturity of the debt ;
'^ in a winding-up proceeding, from the date of the final

call and notice thereof to the shareholders ; " in a case of liability to redeem the

bills of a bank, from the time when the redemption was demanded by the bill-

holders of the shareholder, and not from the time when payment was demanded
of the bank ;

'^ under the New York Manufacturing Act,'' from the time when

years recoverable, but rents accruing after tracted during a default in filing reports of

two years not. the condition of the corporation, with the
9. Rice V. Southgate, 16 Gray (Mass.) conclusion that there was no debt until the

142; Cox V. Gould, 6 Fed. Cas. No. 3,301, 4 goods which had been purchased were deliv-

Blatchf. 341. See also Byers v. Franklin Coal ered, the statute being penal. Garrison B.

Co., 106 Mass. 131. Howe, 17 N. Y. 458.

10. McDowall -y. Sheehan, 129 N. Y. 200, 12. Grund v. Tucker, 5 Kan. 70; Haslett v.

29 N. E. 299, 41 N. Y. St. 415. Wotherspoon, 1 Strobh. Eq. (S. 0.) 209;
11. Debts created by indorsement, where Richmond «. Irons, 121 U. S. 27, 7 S. Ct. 788,

the liability is that of partners. Harger v. 30 L. ed. 864.

McCullough, 2 Den. (N. Y.) 119; Freeland v. 13. Burr v. Wilcox, 22 N. Y. 551; Mason
McCullough, 1 Den. (N. Y.) 414, 43 Am. Dec. v. Alexander, 44 Ohio St. 318, 7 N. E. 435;
685. Deposits in a savings-bank, where no Wehrman v. Reakirt, 1 Cine. Super. Ct.

certificate of deposit is issued, but where the 230.

deposit is noted in a pass-book. Dows v. 14. Wells v. Enright, 1 ;7 Cal. 669, 60 Pac.

Naper, 91 111. 44. Deficiency of indebtedness 439, 49 L. R. A. 647. Contra, Grew v. Breed,

secured by a mortgage— stock liable for. 10 Mete. (Mass.) 569; Crease v. Babcoek, 10
Maine Trust, etc., Co. v. Southern Loan, etc., Mete. (Mass.) 525. Compare In re Blakely
Co., 92 Me. 444, 43 Atl. 24. " Mortgage debt

"

Ordnance Co., L. R. 3 Ch. 412, 37 L. J. Ch.
under a statute exempting shareholder from 230, 17 L. T. Rep. N. S. 554, 16 Wkly. Rep.
liability for mortgage debts— what not such 322.

a debt. Barron v. Paine, 83 Me. 312, 22 Atl. 15. Hunger v. Jacobson, 99 111. 349; Cole
218. Shareholders liable for indebtedness of v. Butler, 43 Me. 401 ; Sackett's Harbor Bank
the corporation maturing after its dissolution. v. Blake, 3 Rich. Eq. (S. C.) 225.

Cottrell V. Manlove, 58 Kan. 405, 49 Pae. 519. 16. Wheeler v. Millar, 90 N. Y. 353.

When debt is deemed to have been "con- 17. Andrew's Appeal, 1 Mon. (Pa.) 126.

tracted " under a statute making sharehold- 18. Lane v. Morris, 10 Ga. 162.

ers liable for all debts which should be con- 19. N. Y. Laws (1848), c. 40, § 10.
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suit is begun against the shareholder ; ^ in the liquidation of a national bank, from
the date of the suspension ; and in case of book-accounts in favor of depositors,

interest runs from such date, without any demand ; '' and under statutes of Wis-
consin, from the date of the judgment by which it is ascertained that the assets

of the bank have been exhausted, and that the deficiency exceeds the amount of

the stock.^^

13. Liability For Costs—^a. In General. The shareholder is liable for the cost

of the proceeding prosecuted to charge him as a shareholder.^

b. Where Proeeedlng Is in Equity. No settled rule can be stated with refer-

ence to the liability of shareholders for costs where the proceeding is in equity
;

because where there is no restraint by statute courts of equity give or refuse costs

in the exercise of a sound discretion. Shareholders have been held liable for

costs in proceedings in equity where the action was brought against the corpora-

tion and its members and the members were charged with a liability in respect of

what was unpaid on their shares.^ Shareholders who are defendants to a bill in

equity under the Massachusetts statute, in which a decree is rendered against

them, are jointly and severally liable for costs.^ But the officers will be allowed
the cost of their answer.'*' In an action to enforce a shareholder's liability,

brought by one creditor for the benefit of all, he is equitably entitled to reim-

bursement for his reasonable expenses, and to an allowance for services of his

attorney rendered for the common benefit of all the creditors.^

14. Counsel Fees. One court has held that in a suit in equity the court has

power to allow to plaintiffs reasonable counsel fees, payable out of the fund ;
^

but another court has held that the fees of plaintiffs solicitors should not be
charged to the fund obtained from the shareholders.^'

K. Statutes Making Shareholders Liable For Debts Due For Labor,
Provisions, Goods, Etc.— l. Such Statutes Fairly Construed but Not Extended
— a. In General. Statutes exist in several of the states making the shareholders

in corporations formed under them jointly and severally liable for wages due to

laborers, and for supplies and materials furnished in the prosecution of the work
of the corporation. These statutes rest on the same policy as mechanic's lien

laws, and so far as the writer can see do not appear to have been construed

20. Burr v. Wilcox, 22 jSf. Y. 551 [affirm- Liability for calls to defray expenses of

ing 6 Bosw. (N. Y.) 198]. winding-up.— Matter of Sea, etc., Assur. Co.,

31. Eichmond v. Irons, 121 U. S. 27, 7 3 De G. M. & G. 459, 18 dur. 118, 387, 2

S. Ct. 788, 30 L. ed. 864. Wkly. Rep. 322, 23 Eng. L. & Eq. 422, 52
23. Cleveland v. Burnham, 64 Wis. 347, 25 Eng. Ch. 358. As to the present rules in Eng-

N. W. 407. land see Lindley Comp. L. (5th ed.) 864-
The decisions under the English winding- 867. And see Fisk v. Keeseville Woolen, etc.,

up acts on the subject of interest do not seem Mfg. Co., 10 Paige { N. Y. ) 592, where costs

to have much interest for us, since for the were not allowed which had accrued subse-

most part they seem to have been made in re- quently to the date of a de facto dissolution,

speet of companies where the liability of the Where the object of the bill is a discovery
shareholders was unlimited. See cases col- merely, costs are not generally allowed. Me-
lected in Lindley Comp. L. (5th ed.) 724, Intyre v. Union College, 6 Paige (N. Y.

)

725. That interest on calls provided for in 239.

articles does not apply to calls in winding-up 26. Masters v. Eossie Lead Min. Co., 2
proceedings see In re Welsh Flannel, etc., Co., Sandf. Ch. (N. Y.) 301. When a judgment
L. E. 20 Eq. 360, 44 L. J. Ch. 391, 32 L. T. against each defendant shareholder for the

Rep. N. S. 361, 23 Wkly. Rep. 558. That in- entire costs of the case, but providing that

terest on a call nms from the date named in any shareholder who should pay the whole
the notice for payment see In re Overend, cost or have the right to control the judg-
L. R. 3 Ch. 784, 38 L. J. Ch. 15, 19 L. T. ment, so as to compel the others to contribute
Rep. 271, 16 Wly. Rep. 1160. their pro rata share of the cost was not an

23. Abbey v. Long, 44 Kan. 688, 24 Pac. abuse of discretion. Torras v. Eaeburn, 108
1111; Cole V. Butler, 43 Me. 401; Grose v. Ga. 345, 33 S. E. 989.

Hilt, 36 Me. 22. 27. Helm v. Smith-Fee Co., 79 Minn. 297,
24. Haslett v. Wotherspoon, 1 Strobh. Eq. 82 N. W. 639.

(S. C.) 209. 28. Mason v. Alexander, 44 Ohio St. 318,
25. Burnap v. Haskina Steam-Engine Co., 7 N. E. 435.

127 Mass. 586. 29. Ailing v. Wenzell, 27 111. App. 511.

[VIII, J, 12, d]
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unfavorably to the special class of creditors falling fairly within their terms ;
^

but the courts have refused to extend them by construction.

b. Liability Secondary. The liability created by such statutes is secondary,

and the right of the labor-creditor to proceed against the shareholders comes into

existence only when the assets of the corporation have been exhausted. If there

are assets turned over to the trustees for the benefit of creditors, exceeding the

amount of the debts of the company, the labor-creditor cannot proceed under
such a statute.'^ But this may not be the interpretation of all such statutes.

2. Such Statutes Extend to Assignees of Such Debts— a. In General. Such
statutes extend to the protection of the assignees of such debts.^

b. To Payee of Bill of Exchange Drawn by Laborer. They also extend to

the payee of a bill of exchange drawn on a corporation by one to whom it is

indebted for services as a laborer.^

3. Include Those Who Work by The Piece. Such statutes include those who
work by the piece as well as those who work by the day, week, or month.^

4. Do Not Extend to Services of Professional Men— a. In General. Such
statutes do not extend to the protection of persons whose labor or service is of a

professional or quasi-professional character,^^ such as an attorney-at-law,^^ although
performing services for the corporation at a weekly stipend.^'

b. Supervising Architect. It seems that a supervising architect who draws

the plans and superintends and directs the construction of a building is within

the protection of a statute securing debts due to " laborers," etc.,^* especially

where the statute uses the word " work" instead of " labor." ^

5. Engineers of Works, Master Mechanics, Conductors, Etc— a. In General.

Statutes and constitutional provisions of this kind using the word " labor " or
" laborer " do not extend to the protection of such professional laborers as the

chief engineer of a railway company,^" a consulting engineer,*' or a civil engineer.*^

b. Doctrine That All Persons Not Distinctively Officers and Agents Are Within

Protection of Such Statutes. It has been broadly laid down that " all persons

employed in the service of a railway company who have not a due, proper, and

30. But see Hanson v. Donkersley, 37 Mich. 35. Adams v. Goodrich, 55 Ga. 233 ; Whit-
184. aker f. Smith, 81 N. C. 340, 31 Am. Rep.

Some decisions under particular statutes 503; Pennsylvania, etc., R. Co. y. Leuiler, 84

may be here noted. That Mich. Oomp. Laws, Pa. St. 168, 24 Am. Rep. 189.

§ 2412, makes shareholders liable for labor 36. Bristor v. Smith, 158 N. Y. 157, 53

debts only to the extent of their stock. Peck N. E. 42 [affirming 29 N. Y. App. Div. 624,

V. Miller, 39 Mich. 594. That this feature of 52 N. Y. Suppl. 1138 (affirming 22 Misc.

the New York Manufacturing Act of 1848 is (N. Y.) 55, 49 N. Y. Suppl. 404), and dis-

not retained in the act of 1875, c. 611. Rich- tinguishing Boyd i: Gorman, 157 N. Y. 365,

ards V. Beach, 19 Abb. N. Gas. (N. Y.) 84. 52 N. E. 113].

What the case must state to bring it within 37. Bristor v. Kretz, 22 Misc. (N. Y.) 55,

Wis. Rev. Stat. c. 73, § 25. Harrod v. 49 N. Y. SuppL 404.

Hamer, 32 Wis. 162. Conditions precedent to 38. Stryker v. Cassidy, 76 N. Y. 50, 32 Am.
a right of recovery imder Wis. Rev. Stat. Rep. 262; Mutual Ben. L. Ins. Co. v. Rowand,

§ 1769. Sleeper v. Goodwin, 67 Wis. 577, 31 26 N. J. Eq. 389.

N. W. 335. That the New York Railroad Acts 39. Commonwealth Bank v. Gries, 35 Pa.

of 1848 and 1850 should be limited to corpo- St. 423.

rations created under them. Rochester v. For analogies drawn from the subject of

Barnes, 26 Barb. (N. Y. ) 657. mechanics' hens, with the examination of nu-

31. Albitztigui v. Guadalupe Y Caloo Min. merous cases, see 3 Thompson Corp. p. 2264.

Co., 92 Tenn. 598, 22 S. W. 739. 40. Brockway v. Innes, 39 Mich. 47, 33 Am.
32. Reading Industrial Mfg. Co. v. Graeff, Rep. 348.

64 Pa. St. 395. To the contrary see Weigley 41. Ericsson v. Brown, 38 Barb. (N. Y.)

V. Coal Oil Co., 5 Phila. (Pa.) 67, 19 Leg. 390.

Int. (Pa.) 292. 42. Pennsylvania, etc., R. Co. r. Leuffer,

33. Pilcher v. Brayton, 17 Hun (N. Y.) 84 Pa. St. 168, 24 Am. Rep. 189. But see to

429. the contrary Williamson v. Wadsworth, 49
34. Thayer v. Mann, 2 Cush. (Mass.) 371 Barb. (N. Y.) 294, holding that a civil en-

( received materials from the corporation and gineer and traveling agent employed at a
took them to his own shop and there worked fixed salary is a " servant " within the pro-
them up) ; Seiders' Appeal, 46 Pa. St. 57. tection of such a statute. The court, how-

[44] [VIII, K, 5, b]
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distinctive appellation, such as officers and agents of the company," are " laborers

and servants," as for instance civil engineers, master mechanics, and conductors.*^

6. Manager, Superintendent, Foreman— a. In General. A bookkeeper and
general manager is not a laborer, servant, or apprentice within the meaning of

such a statute ; " nor is the superintendent of a mining corporation within a pro-

vision of the charter of a corporation making shareholders liable for moneys due
"laborers, servants, clerks, and operatives, ... in case the company becomes
insolvent" ;*^ nor is a person employed at a salary to perform the duties of the

agent having superintendence of the affairs of a gold mining corporation during
the absence of such agent ;

'^ nor is a mining superintendent in charge of a mine
located in another county from the principal place of business of the corporation

clothed with authority to contract for supplies, ores, workmen, etc.*'

b. What Servants of This Class Are Within Sueh Statutes. But a superin-

tendent or foreman of works has been held within the protection of statutes mak-
ing shareholders personally liable for debts owing to " clerks," " servants," and
« laborers." «

7. Secretary of Corporation. The secretary of the corporation does not
enjoy the protection of such a statute, although in addition to his duties as secre-

tary he performs the duties of bookkeeper.*^

8. Bookkeeper. A mere bookkeeper, having no other duties to perform than
such as shall pertain to his position, is a " servant " within the protection of such
a statute.^

9. Traveling Salesman. A traveling salesman employed by a corporation is

not a " laborer " within the protection of a constitutional provision of this nature ;
^'

but if he spends part of the time on the road selling goods, making collections,

etc., and the rest of the time working in a store, shipping and receiving goods,

moving and handling stock, making sales, and collecting bills in the city, he is a
" clerk " within the meaning of such a statute.^^

10. Assistant Editor and Reporter. Such a statute may well be held to

extend to bookish or liberal labor, and to bring within its protection an assistant

citj' editor and reporter, under the designation of " laborer." ^^

11. Contractors. Such statutes do not extend to the protection of contractors,

such as the owner of a planing-mill who does works at his own mill and prepares

materials to be delivered to the corporation for the erection of its building ;
^

to a contractor for the building of a railway ;
^ to one who has contracted for

ever, rests its decision upon Richardson v. dered to do) ; Hovey v. Ten Broeck, 3 Rob.
Abendroth, 43 Barb. (N. Y.) 162, holding (N. Y.) 316 (overseer and bookkeeper held

that the secretary of a manufacturing corpo- to be a servant). Compare Jones v. Shawhan,
ration is a " servant " vpithin the statute. 4 Watts & S. ( Pa. ) 257, for analogy drawn
That decision was subsequently overruled in from the law of mechanics' liens.

Coffin V. Reynolds, 37 N. Y. 640. 49. Coffin v. Reynolds, 37 N. Y. 640 [over-

43. Conant v. Van Schaick, 24 Barb. ruling Richardson '«. Abendroth, 43 Barb.

(N. Y.) 87 [approved in Coffin v. Reynolds, (N. Y.) 162, and dtmg Viele v. Wells, 9 Abb.
37 N. Y. 640]. N. Gas. (N. Y.) 277].

44. Wakefield v. Fargo, 90 N. Y. 213. 50. Hovey v. Ten Broeck, 3 Rob. (N. Y.)

45. Cocking v. Ward, (Tenn. Oh. App. 316 (overseer and bookkeeper) ; Chapman v.

1898) 48 S. W. 287. Chumar, 7 N. Y. Suppl. 230, 26 N. Y. St.

46. Dean v. De Wolf, 16 Hun (N. Y.) 473.

186. 51. Jones v. Avery, 50 Mich. 326, 15 N. W.
47. Krauser v. Ruckel, 17 Hun (N. Y.) 494.

463. 52. Hand v. Cole, 88 Tenn. 400, 12 S. W.
48. Sleeper v. Goodwin, 67 Wis. 577, 31 922, 7 L. R. A. 96.

N. W. 335. Similarly see Short v. Medberry, 53. Harris v. Nerval, 1 Abb. N. Cas.
29 Hun (N. Y.) 39, foreman helping to manu- (N. Y.) 127.

facture, solicit orders, obtain loans, etc. See 54. Wis. Rev. Stat. (1858), c. 73, § 25.

also Vincent v. Bamford, 33 N. Y. Super. Ct. 55. Aikin v. Wasson, 24 N. Y. 482 ; Bout-
506, 42 How. Pr. (N. Y.) 109 (foreman of well v. Townsend, 37 Barb. (N. Y.) 205. To
work who often discharged duties of superin- the same effect under the Michigan statute
tendent and did everything that he was or- see Peck v. Miller, 39 Mich, 594.
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labor to be performed by his team of horses ;
^^ or to a contractor who has engaged

to carry on certain quarrying operations at his own expense and for a period of

years, in a quarry owned by the corporation, and to deliver the rock so quarried

to the corporation at certain rates."

12. Another Shareholder. Such statutes were not intended to give such
remedy to one shareholder against another.^^

13. Another Corporation Aggregate. A corporation aggregate cannot be the
" employee " of another corporation within the meaning of such a statute.'^

14. Waiver of This Statotory Right ^— a. By Reeovering Judgment, Receiving
Dividend, Etc. This statutory right to proceed against individual shareholders is

not waived by the servant by taking the note of the corporation for his debt,

obtaining judgment thereon, and receiving 2,jpro rata dividend out of the assets

of the corporation upon such judgment.*"

b. Accepting Promissopy Note. One court has taken the isolated view that by
taking the promissory note of the corporation the laborer waives the protection
of such a statute ; " but another court has held the contrary with much better

reason.'^

e. Whether Waived by Taking " Store Orders." It has been held with doubt-
ful propriety that a laborer waives this statutory right by taking " store orders "

of the corporation for his debt, which " store orders " are not honored.*'

15. Application of Payments by Laborer. Where the statute limits the remedy
of the servant or laborer to debts due for wages, not exceeding six months in any
one case,** and the corporation keeps a running account with a laborer, and no
particular application of an amount paid him within six months is made, he may
apply it in payment of wages first earned by him.*'

16. To What Shareholders This Liability Attaches. The liability created by
such statutes generally attaches to those who were shareholders at the time when
the labor was performed,** and the liability then incurred is not divested by a

transfer of their shares.*' They do not render a shareholder liable for debts of

the corporatioii which were contracted before he became a member.*^
17. Release by Plaintiff of Some Shareholders. Where there is a general

statute *' authorizing one or more joint debtors to compromise their joint indebted-

ness in discharge of their joint liability without affecting the liability of the other

joint debtors, and under another statute the liability of shareholders is several as

well as joint, plaintiff, proceeding against the shareholders for a so-called " labor

debt," may release some of the defendants, without affecting his right to recover

the balance of his claim from the others.™

18. Defenses Available to Shareholder. Here as in other cases''' he may
escape liability by proof that he has not been a shareholder, or that he was not a

shareholder within the period when, by operation of the statute, liability attached

56. Balch v. New York, etc., R. Co., 46 Marston, J., dissented, and his view more
N. Y. 521. The reverse was held by the su. nearly accords with the current of opinion,

preme court of Wisconsin in Hogan v. Gush- 63. Jackson v. Meek, 87 Tenn. 69, 9 S. W.
ing, 49 Wis. 169, 5 N. W. 490, in respect of 225, 10 Am. St. Eep. 620.

a statute giving a lien " for labor and services 63. Beeoher v. Dacey, 45 Mich. 92, 7 N. W.
upon logs." 689.

57. Taylor v. Manwaring, 48 Mich. 171, 12 64. Wis. Rev. Stat. (1878), § 1769.

N. W. 28. For analogy see Wentroth's Ap- 65. Sleeper v. Goodwin, 67 Wis. 577, 31
peal, 82 Pa. St. 469. N. W. 335.

58. Richardson v. Abendroth, 43 Barb. 66. Macomber w. Wright, 108 Mich. 109, 65
(N. Y.) 162. But compare supra, VIII, J, 6, N. W. 610; Kamp v. Wintermute, 107 Mich,
a et seq. 635, 65 N. W. 570.

59. Dukes v. Love, 97 Ind. 341, construing 67. Jackson v. Meek, 87 Tenn. 69, 9 S. W.
Ind. Rev. Stat. ( 1881 ) , § 3869. 225, 10 Am. St. Rep. 620.

60. Jackson v. Meek, 87 Tenn. 69, 9 S. W. 68. Reeder v. Maranda, 66 Ind. 485.
225, 10 Am. St. Rep. 620, construing Tenn. 69. Here, N. Y. Acts (1838), c. 257.
Acts (1875), 0. 142, § 21. 70. Herries v. Piatt, 21 Hun (N. Y.) 132.

61. Hanson v. Donkersley, 37 Mich. 184, 71. 3 Thompson Corp. § 3161.
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to the shareholders for the particular debt.''^ He may plead the statute limiting
the period within which such an action may be brought against the sliareholders.'^

He majr plead a previous payment and the exhaustion of his liability under lim-

itations elsewhere considered ; and it seems that under the ISTew York statute
''*

he is absolutely discharged from liis liability by paying to any creditor for whose
debts he is liable an amount equal to his stock ;

''^ while under the Massachusetts
statute "'^

it is no ground of defense to one of the defendants that he has paid some
of the operatives other sums due them, and has a claim for contribution upon the

other defendants." But it is no defense that the corporation has been dissolved

by its own voluntary act ; that no judgment has been recovered against the cor-

poration ; that no receiver of the assets of the corporation has been appointed, or

other means taken to ascertain whether a dividend in favor of creditors may not
be made ; or that plaintiff has presented his claim for the purpose of receiving
and sharing in a dividend.™

19. Remedy at Law or in EauiTY. Some courts have deemed it consistent with
justice to drive a common laborer into a complicated suit in equity in order to

collect from shareholders his so-called " labor debts." ''^ The sense of justice of

the supreme court of "Wisconsin holds that since the Michigan statute, in creating

this right to hold shareholders liable for labor debts of the corporation, prescribes

a remedy by an action in assumpsit, the remedy cannot migrate, so that the laborer

has no remedy in the enlightened state of Wisconsin.^
20. Complaint in Such Actions. Where the condition of the statute is that the

labor debt must have been contracted to be paid within one year, plaintiff must
allege that the debt which is the subject of his action was so contracted.^'

21. Parties Defendant. A servant who brings an action under the New York
statute,^^ making all the shareholders parties defendant, cannot thereafter discon-

tinue as to one without the consent of the others.^

22. Other Points in Construction of Such Statutes. The liability created by
such a statute extends to tlie protection of laborers where labor is performed
outside the state within which the corporation existed.**

23. Statutes Making Shareholders Liable For Goods, Wares, and Merchan-
dise Sold and Delivered. A statute of Michigan (among other things) enacts

that for all goods sold to a corporation each shareholder shall be held liable to the

amount of his capital stock therein. As this statute is local and special, we will

merely refer to cases in which it has received interpretation.^

L. To What Class of Shareholders Liability Attaches— Present and
Past Members— l. General Rule That Liability Follows Shares— a. State-

ment of Rule. In the absence of special statutory provisions the general rule,

72. Powell •«. Eldredj 39 Mich. 552. cedure under the same statute Dempsey v.

73. Arno v. Wayne Cir. Judge, 42 Mich. Willett, 16 Hun (N. Y,) 264.

362, 4 N. W. 147. For a complaint in such an action which
74. N. Y. Laws (1840), e. 40, § 18. does not state a cause of action because it

75. Mathez v. Neidig, 72 N. Y. 100, opinion fails to show that plaintiff's claims are for
by Church, C. J. labor done, etc., see Toner v. Fulkerson, 125

76. Mass. Stat. (1870), e. 224, § 42. Ind. 224, 25 N. E. 218.
77. Burnap v. Haskins Steam-Engine Co., 8Z. N. Y. Laws (1848), c. 40, § 18.

127 Mass. 586. 83. Dean v. Whiton, 16 Hun (N. Y.) 203.

For other available defenses see Mathez v. Statutory changes in Michigan under which
Neidig, 72 N. Y. 100. plaintiff might proceed at common law against

78. Sleeper v. Groodwin, 67 Wis. 577, 31 the shareholder alone. Tilden v. Young, 39
N. W. 335. Mich. 58.

79. Bell V. Spaulding, 3 Allen (Mass.) 84. Clokus *». Hollister Min. Co., 92 Wis.
485; Foster v. Posson, 105 Wis. 99, 81 N. W. 325, 66 N. W. 398.
123 [citing Gager v. Marsden, 101 Wis. 598, Provision of Dak. Comp. Laws, § 3in,
77 N. W. 922; Day v. Buckingham, 87 Wis. impliedly repealed by section 2933, subse-
215, 58 N. W. 254]. quently enacted. Busby v. Riley, 6 S. D.

80. May v. Black, 77 Wis. 101, 45 N. W. 401, 61 N. W. 164.
949- 85. Kirkpatrick v. Bessalo, 116 Mich. 657,

81. Dean «. Mace, 19 Hun (N. Y.) 391. 74 N. W. 1042; Kirkpatrick t). Mehalitch, 113
See further as to allegation, proof, and pro- Mich. 631, 71 N. W. 1077.
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applicable alike to the English joint-stock company and the American corpora-

tion, is that liability as contributories or to creditors follows the shares,^" and
attaches, iiot merely to those who were members at the time or before the debt

was contracted, but to those who were such either (1) when, by reason of the

stoppage, dissolution, or winding-up ^ of the company, the right to transfer shares

ceased ; or, (2) in the case of direct proceedings by creditors against shareholders,

when the right of the creditor against the shareholder became fixed in an
appropriate proceeding.^

b. Need Not Have Been Shareholder at Time Creditor's Right of Action

Accrued. It follows that in an action to enforce the individual liability of a

shareholder under a statute, a recovery may be had against him, although he was
not a shareholder when the creditor's cause of action accrued.^'

2. Past Members Not Liable Unless Made So by Statute— a. In General. The
genei'al, and, it is believed, the universal rule is that members who have hona

fide transferred their shares to others before the institution of proceedings to

charge the shareholders are no longer liable in any form for the debts of the cor-

poration, unless their liability has been continued by statute.'" Where the liabil-

ity is in respect to any balance due upon their shares, the liability attaches to the

shares and is not affected by the time when the debts sought to be enforced
accrued.'*

b. Statutory Liability of Past Members in America— (i) In Gbnbjral. There
are statutes in America which continue the liability of shareholders for limited

periods after they have ceased to be such.'^

(ii) IiABiLiTY For Debts Contracted at Time He Was Member. In
general the meaning of these statutes is that shareholders are liable for debts of

the corporation contracted before or while the shareholder was a member, but

not for debts contracted after he ceased to be a member.'^

86. Williams v. Hanna, 40 Ind. 535; Ches-
ley V. Pierce, 32 N. H. 388. See also infra,

VIII, N, 1.

87. In re Asiatic Banking Corp., L. E. 5

Ch. 298, 39 L. J. Ch. 461, 22 L. T. Hep. N. S.

217, 18 Wkly. Rep. 366; In re Continental
Bank Corp., L. R. 8 Eq. 504.

88. Connecticut.—Deming v. Bull, 10 Conn.
409; Middletown Bank v. Magill, 5 Conn. 28.

Illinois.— Root v. Sinnock, 120 111. 350, 11

N. W. 339, 60 Am. Rep. 558. See also Wheel-
ock V. Kost, 77 111. 296.

Maine.— Longley 'v. Little, 26 Me. 162.

Massachusetts.— Child v. CoflSn, 17 Mass.
64; Bond v. Appleton, 8 Mass. 472, 5 Am.
Dec. 111.

Missouri.— McClaren v. Franciscus, 43 Mo.
452.

Ohio.— Brown v. Hitchcock, 36 Ohio St.

667.

England.— Dodgson v. Scott, 6 D. & L. 27,

2 Exch. 457, 12 Jur. 521, 17 L. J. Exch. 321,

5 R. & Can. Gas. 654; Nixon v. Green, 11

Exch. 550, 25 L. J. Exch. 209 [affirmed in 3

H. & N. 686, 6 Wkly. Rep. 772, 27 L. J. Exch.
5091.

89. Root V. Sinnock, 120 111. 350, 11 N. E.

339, 60 Am. Rep. 558 [distinguishing Thomp-
son V. Meisser, 108 111. 359; Buchanan v.

Meisser, 105 111. 638; Hull 'v. Burtis, 90 111.

213; Fuller v. Ledden, 87 III. 310; Culver v.

Chicago Third Nat. Bank, 64 111. 528].

90. Minnesota.— Olson v. Cook, 57 Minn.
552, 59 N. W. 635, under a statute.

Ohio.— Railroad Co. v. Smith, 48 Ohio St.

219, 31 N. E. 743, no defense to an action by
creditors to enforce the statutory liability of

the shareholders of an insolvent corporation,
that defendants became shareholders after the
liability of the corporation to such creditors
was incurred.

Pennsylvania.— Fuller, etc., Mfg. Co. v.

Brereton, 29 Pittsb. L. J. N. S. 366.
Vermont.— Barton Nat. Bank v. Atkins, 72

Vt. 33, 47 Atl. 176.

Wisconsin.— Killen ;;. Barnes, 106 Wis.
546, 82 N. W. 536, under a statute.

See also infra, VIII, N, 1.

91. Maine Trust, etc., Co. v. Southern
L. & T. Co., 92 Me. 444, 43 Atl. 24.

Where the liability is under a covenant in
a mortgage, whether a corporation contract
a debt when it covenanted to save one harm-
less from the payment of a mortgage pre-
viously given, or when the mortgage fell due,
is immaterial as affecting the liability of a.

shareholder whose ownership of stock began
before the date of the covenant and continued
until after the mortgage fell due. Barron v..

Burrill, 86 Me. 66, 29 Atl. 939.

93. Examples of such statutes and their
interpretation will be found in Libby v. Tobey.
82 Me. 397, 19 Atl. 904; Ingalls v. Cole, 47
Me. 530.

93. Alabama.— Morris v. Glenn, 87 Ala.
628, 7 So. 90.

Illinois.— Fuller v. Ledden, 87 111. 310.
Maryland.— Hambleton v. Glenn, 72 Md.

331, 20 Atl. 115; McKim f. Glenn, 66 Md.
479, 8 Atl. 130.

[VIII, L, 2, b, (ii)]
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{ui)ExCEPTIONAL RULE OP LIABILITY AS PARTNERS ATTACKING TO TSOSE
Who Were Ssareholders WhenDebt Was Contracted. Formerly, in New-
York, and still it seems in other states, an exceptional rule obtains under which
the test of liability is that the shareholder was such at the time the debt was
contracted.'* As this subject of liability, namely, that of partners, is very

exceptional and for the most part out of date, the subject will not be further

pursued.'^

3. Liability For Debts Contracted Before Membership— a. In General.

From the premise that liability follows the shares,'* the conclusion is stated with

entire conhdence to be that sliareholders are liable on the insolvency of the cor-

poration, to the extent of their contract of subscription or of the superadded

statutory imposition, for the debts of the corporation contracted before they

became members as well as for the debts contracted during their membership."
b. Exeeption WheFe Liability Is That of Partners. Where the governing

statute makes or leaves the shareholders liable as partners they are not liable for

debts contracted before they became shareholders, by analogy to the well-known
rule with regard to partnerships.'*

e. Exeeption Where Liability Is in Nature of Penalty For Wrongful Aet—
(i) In General. "Where the liability is in the nature of a penalty for a pro-

hibited act, such as sufEering the indebtedness of the corporation to exceed a

given limit, then it does not attach to those shareholders who do not become
members at the time of the doing of such act, since it would be intolerable to

visit them with punishment for the doing of an act with which they were in any
manner privy." '

(ii) As For Contracting Debts Before Stock Paid in. It also fol-

lows that, under a statutory provision making shareholders liable to creditors

until the whole amount of the capital is paid in, etc., a shareholder is not liable

for debts contracted before he became a shareholder.^ A transfer of shares to a

purchaser does not operate to transfer such a liability to him, nor can the cred-

itor be deemed to trust persons who, when the credit is given, are not yet share-

holders.^ And this conclusion may equally be rested on the ground that the

Ohio.— Cleveland Gas Co. v. Collins, 19 New Hampshire.— Chesley v. Pierce, 32

Ohio Cir. Ct. 247, 10 Ohio Cir. Dec. 475. N. H. 388.

Tennessee.—^Marr V. West Tennessee Bank, New York.— Tracy v. Yates, 18 Barb. 152;

4 Lea 578, original subscriber liable for the McCuUough v. Moss, 5 Den. 567; Harger v.

whole amount of his subscription, although McCullough, 2 Den. 119; Freeland v. Mc-
he had transferred his shares. Cullough, 1 Den. 414, 43 Am. Dec. 685 ; Ad-

Virginia.— Hamilton v. Glenn, 85 Va. 901, derly v. Storm, 6 Hill 624 ; Moss v. Oakley, 2

9 S. E. 129. Hill 265; Judson v. Rossie Galena Co., 9

United States.— Glenn v. Priest, 51 Fed. Paige 598, 38 Am. Dec. 569.

400, 2 C. C. A. 305 ; Glenn v. Priest, 48 Fed. Ohio.— Brown V. Hitchcock, 36 Ohio St.

19; Glenn v. Foote, 36 Fed. 824 (release by 667.

trustees in insolvency of assignor of shares Vermont.— Windham Provident Sav. Inst,

does not release assignee). v. Sprague, 43 Vt. 502.

Under New York Stock Corporation Law, 95. But the reader is referred to a consid-

§ 54, must have been a shareholder before the erable note collecting the cases in 3 Thomp-
debt was created where stock was originally son Corp. § 3173.

issued to him. Doyle v. Kimball, 23 Misc. 96. See supra, VIII, L, 1, a; and infra,

(N. Y.) 431, 52 N. Y. Suppl. 195. VIII, N, 1.

94. California.— Larrabee v. Baldwin, 35 97. Lee v. Imbrie, 13 Oreg. 510, 11 Pac
Cal. 155; Davidson v. Rankin, 34 Cal. 503; 270.

Mokelumne Hill Canal, etc., Co. v. Woodbury, 98. Chesley v. Pierce, 32 N. H. 388 ; Moss
14 Cal. 265. v. McCullough, 7 Barb. (N. Y.) 279.

Illinois.— Schalucky v. Field, 124 111. 617, 99. Windham Provident Sav. Inst. v.

16 N. E. 904, 7 Am. St. Rep. 399; Thompson Sprague, 43 Vt. 502.

V. Meisser, 108 111. 359; Fuller v. Ledden, 87 1. Tracy v. Yates, 18 Barb. (N. Y.)
111. 310. 152.

Indiana.— Williams v. Hanna, 40 Ind. 535. 2. Tracy v. Yat«s, 18 Barb. (N. Y.) 152.

Massachusetts.— Bordman v. Osborn, 23 Contra, McMaster v. Davidson, 29 Hun
Pick. 295. (N. Y.) 542.

[VUI, L, 2, b. (m)]



CORPORATIONS [10 Cyc] 695

statutory liability of a shareholder is in the nature of a contract with the creditors

of the corporation.^

4. Statutes Under Which Liability Attaches to Those Who Are Shareholders
AT Time Liability Is Sought to Be Enforced. By analogy to the doctrine that the

liability follows the shares,* the rule under many statutes and charters is that the

superadded individual liability thus created attaches to those who are shareholders

at the time when the action is brought to charge them,^ whether by a winding-up
proceeding, or by a direct action at law, in equity, or under a statute.'

5. At Time When Execution Against Corporation Is Returned Nulla Bona.

Statutes exist which impose a liability upon shareholders to pay the debts of the

corporation who were such at the time when execution upon a judgment against

the corporation was returned nulla hona?
6. Effect of Renewals Upon Liability of Present and Past Members. Where

by the terms of the governing statute or by construction the shareholders are

liable for no other than those debts which were contracted during the time when
they held their shares the question is likely to arise. At what time is a debt to

be deemed to have been contracted, when it is evidenced by a note in renewal of

a previous one ? In such a case it has been held that each note given in renewal
is to be regarded as a new contract and a new debt.' But this rule does not,

apply in the case of a note given for a previous book-account debt ; this is not
the creating of a new debt, but the giving of a higher security for an existing

debt ; and therefore, where the liability attaches to those who were shareholders

at the time the debt was contracted, it is unnecessary for the declaration of a

creditor, in an action at law against a shareholder, to state that defendant was a

shareholder when the note was given.^

7. Other Points Relating to Liability of Present and Past Members. These
will be briefly stated in the marginal note.*"

3. Hager v. Cleveland, 36 Md. 476; Norris
V. Wrenschall, 34 Md. 492; Matthews v. Al-
bert, 24 Md. 527 ; Holyoke Bank v. Burnham,
11 Cush. (Mass.) 183.

4. See supra, VIII, L, 1, a; and infra,

VIII, N, 1.

5. Eoot 17. Sinnock, 120 111. 350, 11 N. E.
339, 60 Am. Rep. 558 [affirming 24 111. App.
537].

6. Deming v. Bull, 10 Conn. 409 (liability

attached to those who were shareholders when
the debt was contracted and also when the
suit was commenced) ; Eoot v. Sinnock,
120 111. 350, 11 N. E. 339, 60 Am. Rep. 558;
Barrick v. GiflFord, 47 Ohio St. 180, 24 N. E.
259, 21 Am. St. Rep. 798; Brown v. Hitch-
cock, 36 Ohio St. 667; Cleveland v. Bum-
ham, 55 Wis. 598, 13 N. W. 677, 680. Com-
pare Middletown Bank v. Magill, 5 Conn. 28

;

Southmayd v. Russ, 3 Conn. 52; Curtis v.

Harlow, 12 Mete. (Mass.) 3; Mill Dam
Foundry v. Hovey, 21 Pick. (Mass.) 417;
Dodgson V. Scott, 6 Dowl. & L. 27, '2 Exch.
457, 12 Jur. 521, 17 L. J. Exch. 321, 5 K. &
Can. Cas. 654 (construing the words in the
statute " for the time being," and holding
that liability attaches at the time of suing
out scire facias for an execution against the
members )

.

7. Skrainka v. Allen, 76 Mo. 384 [revers-

ing on this point 7 Mo. App. 434] ; Bagley
V. Tyler, 43 Mo. App. 195; Brown v. Trail, 89
Fed. 641; Nixon v. Green, 11 Exch. 550, 25
L. J. Exch. 209 [affirmed in 3 H. & N. 686, 27
L. J. Exch. 509, 6 Wkly. Rep. 772]. Compare
Miller v. Great Republic Ins. Co., 50 Mo.

55; McClaren v. Franciscus, 43 Mo. 452 (at
the time when execution is sued out).

8. Castleman v. Holmes, 4 J. J. Marsh.
(Ky.) 1; Milliken ». Whitehouse, 49 Me. 527.
The same ruling has been made where the
question arose with reference to the statute
of limitations. Fisher v., Martin, 47 Barb.
(N. Y.) 159.

9. Freeland v. McCuUough, 1 Den. (N. Y.)
414, 43 Am. Dec. 685. See this question in
another relation, supra, VIII, J, 5.

10. Shareholder becoming such subse-

quently to constitutional amendment imposing
individual liability not subject to the same.
Ochiltree v. Iowa Contracting R. Co., 21 Wall.
(U. S.) 249, 22 L. ed. 546 [aprmmg 54 Mo.
113]. Charter fixing the liability upon those
who were shareholders at the time when pay-
ment was refused by corporation. Bond v.

Appleton, 8 Mass. 472, 5 Ajn. Dec. 111. Com-
pare McDougald v. Bellamy, 18 Ga. 411. Rule
where the governing statute is such that exe-
cution upon the judgment obtained against
the corporation will also run against the
shareholders. Child v. CofiBn, 17 Mass. 64.

Compare Marcy v. Clark, 17 Mass. 330, where
it is said that the execution might be levied
upon him who was a member at the time of
the levy. Effect in such case of death of
shareholder before commencement of action
against corporation. Child v. CoflBn, 17 Mass.
64. Compare Longley v. Little, 26 Me. 162;
Powis V. Butler, 3 C. B. N. S. 645, 91 E. C. L.
645. Assignee of shares not liable for fraudu-
lent dividends received by his assignor. Hurl-
but V. Taylor, 62 Wis. 607, 22 N. W. 855.

[VIII, L, 7]
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M. Status and Liability of Legal and Equitable Owners of Shares—
1. General Rule That Legal Owner Is Liable— a. Statement of Rule. The
general rule is that the legal owner, that is to say, he whose name rightfully ^'

appears as owner on the books of the corporation, is to be regarded as the sliare-

holder, both as to the corporation and as to the public.*^

b. Pledgee Registered as Shareholder Liable as Sueh. Under the operation

of this rule, a pledgee holding the stock of his pledger as collateral security', if

registered as the legal owner, is liable to the creditors of the company as a share-

holder, and if, in consequence of the operation of this rule, he suffer a loss, that

is a matter between him and his pledger.^^

e. Pledger Liable if Shares Continue to Stand in His Name on Corporate

Books. If the shares continue to stand on the corporate books in the name of

the pledger, he, and not the pledgee, will be liable to creditors, because he remains

the owner of them."

Under Xew York Manufacturing Act, lia-

bility attaches to those who were sharehold-
ers at the time of the purchase of their shares,

and not at the time of the transfer of them
on the books of the corporation. Washburn,
etc., Mfg. Co. V. Clark, 17 N. Y. Suppl. 568,
43 N. Y. St. 709. Under a statute creating
a liability for " debts contracted or due dur-
ing the time of their holding stock therein,"
a shareholder is liable for a debt of the cor-

poration contracted before he purchased his

shares. Ball Electric Light Co. v. Child, 68
Conn. 522, 37 Atl. 391. There is no sense in
a proposition found in an official syllabus in
Georgia that in order to enable a creditor of
a corporation to recover from one alleged to
be a shareholder therein, and as sueh liable

on an unpaid stock subscription, it must ap-
pear that the defendant was in fact such a
shareholder at a time when he was in law so
liable. Fouche v. Merchants' Nat. Bank, 110
Ga. 827, 36 S. E. 256.

11. Simmons v. Hill, 96 Mo. 679, 10 S. W.
61, 2 L. R. A. 476; Keyser v. Hitz, 133 U. S.

138, 10 S. Ct. 290, 33 L. ed. 531; In re Im-
perial Mercantile Credit Assoc, L. R. 3 Eq.
360.

12?. California.— Baines v. Story, (1892)
30 Pac. 777; Baines v. Babcock, 95 Cal. 581,
27 Pac. 674, 30 Pac. 776, 29 Am. St. Rep.
158.

Connecticut.— State •(-. Ferris, 42 Conn.
560.

Illinois.— WTieelock v. Kost, 77 111. 296.

Iowa.— Hale v. Walker, 31 Iowa 344, 7

Am. Rep. 137.

Maine.— Skowhegan Bank v. Cutler, 49 Me.
315; Fowler v. Ludwig, 34 Me. 455; Stanley
r. Stanley, 26 Me. 191.

Maryland.— Magruder v. Colston, 44 Md.
349, 22 Am. Rep. 47.

Massachusetts.— Holyoke Bank v. Burn-
ham, 11 Gush. 183; Grew v. Breed, 10 Mete.
569; Crease v. Babcock, 10 Mete. 525.

Missouri.— Simmons v. Hill, 96 Mo. 679,

10 S. W. 61, 2 E. R. A. 476.

New York.— Matter of Empire City Bank,
18 N. Y. 199 [reversing 6 Abb. Pr. 385] ;

Rosevelt v. Brown, 11 N. Y. 148; Adderly v.

Storm, 6 Hill 624.

United States.— Hawkins v. Glenn, 131

U. S. 319, 9 S. Ct. 739, 33 L. ed. 184; Rich-
mond V. Irons, 121 U. S. 27, 7 S. Ct. 788, 30

[VIII, M, 1, a]

L. ed. 864 [distinguishing Whitney v. Butler,

118 U. S. 655, 7 S. Ct. 61, 30 L. ed. 266 J

;

Germania Nat. Bank v. Case, 99 U. S. 628, 25
L. ed. 448; Pullman v. Upton, 96 U. S. 328,

24 L. ed. 818.

13. Illinois.—-Wheelock v. Kost, 77 111.

296.

Massachusetts.— Holyoke Bank v. Burn-
ham, 11 Cush. 183; Grew v. Breed, 10 Mete.
569 ; Crease v. Babcock, 10 Mete. 525.

Minnesota.— Harper v. Carroll, 66 Minn.
487, 69 N. W. 610, 1069.

Missouri.— Simmons v. Hill, 96 Mo. 679, 10

S. W. 61, 2 L. R. A. 476.

New York.— In re Empire City Bank, 18

N. Y. 199, 8 Abb. Pr. 192; Rosevelt v. Brown,
11 N. Y. 148; Adderly v. Storm, 6 Hill 624.

United States.— Germania Nat. Bank o.

Case, 99 U. S. 628, 25 L. ed. 448 ; Pullman v.

Upton, 96 U. S. 328, 24 L. ed. 818; Moore v.

Jones, 17 Fed. Cas. No. 9,769, 3 Woods 53.

England.— Franklin v. Neate, 14 L. J.

Exch. 59, 13 M. & W. 481.
A person who allows a transfer to be made

to him, upon the books of a national bank,
of shares of stock therein, even though such
a transfer is made solely as security for a
debt due the transferee, is liable as a share-

holder under U. S. Rev. Stat. (1872),
§ 5139. Moore v. Jones, 17 Fed. Cas. No.
9,769, 3 Woods 53.

Although the debt has been paid, yet so

long as the shares stand in the name of the
pledgee, he remains liable as a shareholder.

Adderly v. Storm, 6 Hill (N. Y.) 624. But
a retransfer divests him of all future lia-

bility. Holyoke Bank v. Burnham, 11 Cush.
(Mass.) 183.

The rule of liability does not apply to the
savings-bank holding shares in pledge which
it has no right to own. Canada Exch. Bank
V. City, etc., Sav. Bank, 6 Montreal Q. B. 196.

In California a pledgee who holds shares as

security for a debt acquires only a lien or

special property therein, and is not liable to

assessment upon the shares in case of the in-

solvency of the corporation, although the

stock stands upon the registry in the pledgee's

name as such. Pauly v. State Loan, etc., Co.,

58 Fed. 666, 7 C. C. A. 422 [affirming 56 Fed.

430].
14. Henkle v. Salem Mfg. Co., 39 Ohio St.

547; Welles v. Larrabee, 36 Fed. 866, 2
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d. Liability of Pledgee of Unissued Shares of Corporation. In the absence of

circumstances of estoppel arising in favor of creditors, the pledgee of the unissued

shares of a corporation will occupy the position in which it was intended to place

him by the contract of pledge, and will ordinarily not be liable as a shareholder.^^

e. Pledgee Taking Transfer in Name of Irrresponsible Party. The pledgee of

shares in a national ba|nk who, in good faith and with no fraudulent intent, takes

the security for his own benefit in the name of an irresponsible trustee, for the

avowed purpose of avoiding individual liability as a shareholder, and who
exercises none of the powers or rights of a shareholder, incurs no liability as such

to creditors of the bank in case of its failure.'*

2. Trustees Registered as Owners Liable Personally— a. In General. If

shares are registered in the name of a person with his consent" to be held in

trust for another,'' or in trust for a bank," he assumes the responsibility of a

shareholder, and if he thereby suffers loss he must seek indemnity from his

cestui que trustP
b. Statutes Making Trust Estate Liable and Exonerating Trustee. Statutes

have been enacted in various jurisdictions providing that no person holding shares

as executor, administrator, guardian, or trustee shall be subject to any liabilities as

L. R. A. 471 ; Becher v. Wells Flouring Mill
Co., 1 Fed. 276, 1 McCrary 62. See also

supra, VII, F, 1, e.

15. Kansas.— Tschumi i\ Hills, 6 Kan.
App. 549, 51 Pac. 619, no liability where the
shares were void as not being issued in con-

formity with the charter of the corporation.

Maryland.— Matthews v. Albert, 24 Md.
527.

Missouri.— Union Sav. Assoc, v. Seligman,
92 Mo. 635, 15 S. W. 630, 1 Am. St. Rep. 776
[overruling Griswold v. Seligman, 72 Mo. 110,

and reversing 11 Mo. App. 142].

United States.— Burgess v. Seligman, 107
U. S. 20, 2 S. Ct. 10, 27 L. ed. 359 ; Andrews
V. National Foundry, etc., Works, 76 Fed.

166, 22 C. C. A. 110, 36 L. R. A. 139 [.rehear-

ing denied in 77 Fed. 774, 23 C. C. A. 454, 36
L. R. A. 153], the latter ease holding a
pledgee not liable to creditors who were not
misled, especially where he forbids the issue

of unpaid stock and declares that it shall be
void. But see National Foundry, etc., Works
V. Oconto Water Co., 68 Fed. 1006, where it

was held that the pledgees became the abso-

lute owners and were liable to creditors of

the corporation.

England.— Ex p. Currie, 32 L. J. Ch. 57,

11 Wkly. Rep. 675; Ashworth v. Bristol, etc.,

R. Co., 15 L. T. Rep. N. S. 561.

Canada.— McCraken v. Mclntyre, 1 Can.
Supreme Ct. 479.

16. Anderson v. Philadelphia Warehouse
Co., Ill U. S. 479, 4 S. Ct. 525, 28 L. ed.

478.

17. If done without his consent it will not
bind him unless ratified. In re Imperial Mer-
cantile Credit Assoc, L. R. 3 Eq. 361. Nor
will it if he is an infant and incapable of

consenting, unless he affirms on becoming of

age. In re North of England Joint-Stock

Banking Co., 1 Hall & T. 580, 13 Jur. 951, 19

L. J. Ch. 69, I Macn. & G. 307, 47 Eng. Ch.

246. See in connection with this case Hoare's

Case, 30 Beav. 225, 2 Johns. & H. 229.

18. Stover v. Flack, 30 N. Y. 64; In re

International Contract Co., L. R. 7 Ch. 485,

41 L. J. Ch. 564, 26 L. T. Rep. N. S. 487, 20
Wkly. Rep. 430; In re Norwegian Charcoal
Iron Co., L. R. 9 Eq. 363, 39 L. Ji Ch. 199,

21 L. T. Rep. N. S. 811, 18 Wkly. Rep. 331;
Cree v. Somervail, 4 App. Cas. 648 ; Cuning-
hame v. Glasgow Bank, 4 App. Cas. 607

;

In re Glasgow Bank, 4 App. Cas. 547 ; Muir
V. Glasgow Bank, 4 App. Cas. 337, 40 L. T.

Rep. N. S. 339, 27 Wkly. Rep. 603; Hoare's
Case, 30 Beav. 225, 2 Johns. & H. 229; Be
Australia Royal Bank, 2 Giff. 189, 6 Jur.

N. S. 908, 2 L. T. Rep. N. S. 349; Lumsden
V. Buchanan, 4 Macq. 959 ; In re Independent
Assur. Co., 1 Sim. N. S. 389, 40 Eng. Ch:
389. Compare In re North of England Joint-
Stock Banking Co., 1 Hall & T. 580, 13 Jur.
951, 19 L. J. Ch. 69, 1 Macn. & G. 307,- 47
Eng. Ch. 246 [reversing 3 De G. & Sm. 80]

;

Ex p. Scully, 6 Ir. Ch. 72.

In case of an unlimited company, such
trustees standing on the books as legal own-
ers are liable as partners. Gillespie v. Glas-

gow Bank, 4 App. Cas. 632. And see Mat-
ter of Joint-Stock Co.'s' Act, 4 De G. J. & S.

416, 10 Jur. N. S. 711, 10 L. T. Rep. N. S.

594, 12 Wkly. Rep. 925, 69 Eng. Ch. 320;
Matter of St. Marylebone Banking Co., 3
De G. & Sm. 21; In re London, etc., Assur.
Co., 4 Jur. N. S. 448, 27 L. J. Ch. 666, 6
Wkly. Rep. 479.

19. In re National Financial Co., L. R.

3 Ch. 791, 18 L. T. Rep. N. S. 895,

16 Wkly. Rep. 994; In re Norwegian
Charcoal Iron Co., L. R. 9 Eq. 363, 39
L. J. Ch. 199, 21 L. T. Rep. N. S.

811, 18 Wkly. Rep. 331; Hemming v. Mad-
dick, L. R. 9 Eq. 175 [affirmed in L. R. 7 Ch.
395, 41 L. J. Ch. 522, 26 L. T. Rep. N. S. 565,
20 Wkly. Rep. 433] ; In re Imperial Mercan-
tile Credit Assoc, L. R. 3 Eq. 361; Cree v.

Somervail, 4 App. Cas. 648; Hoare's Case,
30 Beav. 225, 2 Johns. & H. 229; Preston v.

Guyon, 5 Jur. 146, 10 L. J. Ch. 73, 11 Sim.
327, 34 Eng. Ch. 327.

20. Russell V. Bristol, 49 Conn. 251.
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a shareholder. Such statutes have existed in Massachusetts ^' and in Rhode
Island ;^^ and such is one of the provisions of the act of congress governing
national banks.^ Under these statutes it has been held that the trust property is

answerable for the debts of the company in like manner as the property of the

shareholder would have been if he had not held the shares in trust.^

e. Trustees Holding Shares For Company. Where " treasury stock," so-called,

is held in the name of a trustee for the company, the holder will not incur

a liability to creditors providing Uhe transaction is lawful,^ and providing,

in case the trustee thereby suffers loss, he is entitled to indemnity from the com-
pany ;

""^ but otherwise if the transaction is unlawful, ultra vires, or fraudulent,

in which case he will be held to his liability, and will not be entitled to such
indemnity.^

d. Liability of Trustee Who Conceals His Trust. Statutes exonerating persons
who hold shares as trustees from personal liability apply only to cases where the
trust is expressed on the books of the company. If the trust is concealed, the

trustee stands liable to creditors precisely as though he were the actual owner.^
e. Holder of Shares Which Have Been Transferred to Him Without His

Knowledge or Consent. Liability as a shareholder does not attach to one to whom
shares have been transferred on the books of the corporation without his knowl-
edge or consent,^^ unless he ratifies the transfer by accepting the shares.*'

f. Effect of Trustee Resigning Trust and Substituting Another Trustee. A
resignation of his trust by a trustee in whose name the shares stand on the books
of the corporation will be ineffectual to exonerate him from liability as a share-

holder ; but he must go further and transfer the shares, on the books of the com-
pany, out of his name and into the name of another who may lawfully take

them.'' A substitution of trustees, made while the company is a going concern,

and ending in a formal transfer of the shares on the books of the company to the

new trustee, will of course terminate the liability of the retiring trustee.^ But
such a substitution of trustees, ending in a formal execution of a transfer from
the retiring to the assuming trustee, will not be effectual to terminate the liability

of the former where it is made after the corporation, by reason of insolvency, has

ceased to be a going concern.'^

g. Taking Shares in Name of Fictitious Trustee. Where shares are taken in

21. Mansur v. Fratt, 101 Mass. 60; Sted- ster Bank, L. R. 17 Ir. 341; In re Ennis, etc.,

man v. Eveleth, 6 Mete. (Mass.) 114. R. Co., L. R. 3 Ir. 94.

22. Sayles v. Bates, 15 R. I. 342, 5 Atl. 28. MeKim v. Glenn, 66 Md. 479, 8 Atl.

497. 130; Ollesheimer v. Thompson Mfg. Co., 44
23. U. S. Rev. Stat. (1872), § 5152. Mo. App. 172.

24. Stedman v. Eveleth, 6 Mete. (Mass.) 29. Matter of St. George's Steam Packet
114; Sayles v. Bates, 15 R. I. 342, 5 Atl. Co., 3 De G. & Sm. 191, 14 Jur. 826 [affirmed

497. in 2 Hall & T. 395, 19 L. J. Ch. 353, 2 Macn.
Trustee of national bank shares not liable & G. 201] ; Matter of St. George's Steam

where trust is expressed on the corporate Packet Co., 3 De G. & Sm. 11, 13 Jur. 530,

books. Welles v. Larrabee, 36 Fed. 866, 2 672, 18 L. J. Ch. 259, 1 Macn. & G. 291, 47
L. R. A. 471. Eng. Ch. 232.

25. Russell v. Bristol, 49 Conn. 251. 30. Keyser v. Hitz, 133 U. S. 138, 10 S. Ct.

26. In re National Financial Co., L. R. 3 290, 33 L. ed. 531. Compare In re Imperial
Ch. 791, 18 L. T. Rep. N. S. 895, 16 Wkly. Mercantile Credit Assoc, L. R. 3 Eq. 361;
Rep. 994 ; James v. May, L. R. 6 H. L. 328, In re Glasgow Bank, 4 App. Cas. 547.

42 L. J. Ch. 802, 29 L. T. Rep. N. S. 217. Nor will such a person be a "bona fide

27. NickoU's Case, 24 Beav. 639 ; Daniell's stockholder " within the meaning of a statute
Case, 23 Beav. 568, 1 De G. & J. 372, 58 Eng. prescribing the qualification of corporate
Ch. 289; Matter of St. Marylebone Banking electors. Stewart v. Mahoney Min. Co., 54
Co., 3 De G. & Sm. 21. Further on this sub- Cal. 149.

ject see and compare In re Imperial Mercan- 31. Ker's Case, L. R. 4 H. L. Sc. 549;
tile Credit Assoc, L. R. 3 Eq. 361 ; Cree v. Buchan's Case, 4 App. Cas. 549 ; Mitchell's

Somervail, 4 App. Cas. 648 ; Matter of Water- Case, 4 App. Cas. 548, 40 L. T. Rep. N. S.

loo L., etc., Assur. Co., 2 De G. J. & S. 101, 758, 27 Wkly. Rep. 875.

10 Jur. N. S. 246, 10 L. T. Rep. N. S. 3, 12 32. In re Glasgow Bank, 4 App. Cas. 547.
Wkly. Rep. 502, 67 Eng. Ch. 80 ; In re Mun- 33. Rutherfurd's Case, 4 App. Cas. 548.
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the name of a fictitious trustee for the purpose of deceiving the public, a court of

equity will discover the real beneficiary and hold him liable to creditors.^

h. Taking Shares in Name of Person Non Sui Juris. The same principle

applies where a person, in order to evade liability as a shareholder while enjoying

the benefits, takes shares in the name of a person incapable of contracting, as an

infant ^' or a married woman.^^
i. Cestui Que Trust Not Liable Provided Transaction Is " Out and Out," and

Not a " Sham." According to English decisions if shares are taken bj' one in the

name of another, in order that the former may escape the responsibilities while

enjoying the benefits of a shareholder, and the latter authorizes, assents to, or

ratifies this, he will be held to be a contributory and not the cestui, following the

rule which looks only to the legal title ; and this, although the trustee is insolvent,

and the cestui is solvent.*' That is to say, if the transaction although made with
the design of escaping liability, and with a fraudulent intent as against the cred-

itors of the corporation, is " out and out," and not a " sham," but not if it is not
" out and out," as wherie the shares are held by a string which can be pulled if

the tide turns and the venture becomes profitable.^

3. Assignees of Bankrupt or Insolvent Estates— a. In General. Assignees

of insolvent estates, or of estates undergoing administration in a court of bank-

ruptcy, a portion of whose assets consist of the shares of a corporation, do not

become personally liable to the creditors of the corporation, unless they distinctly

make themselves so by some act of their own, not required of them in the proper
discharge of their official duties ;

^ and it has been held that this is so, although

the assignees attended the meetings of the corporation and acted as shareholders,**

the rule being that assignees in bankruptcy are not bound to accept property of

an onerous or unprofitable character.*'

34. In re Hercules Ins. Co., L. R. 13 Eq.
566, 41 L. J. Ch. 580, 26 L. T. Itep. N. S.

274; Matter of Companies Act, 4 De G. J.

& S. 53, 9 Jur. N. S. 1184, 33 L. J. Ch. 145,

9 L. T. Rep. N. S. 493, 3 New Rep. 97, 12

Wkly. Rep. 92, 69 Eng. Ch. 41.

35. In re Imperial Mercantile Credit As-
soc, L. R. 19 Eq. 588, 44 L. J. Ch. 252, 32
L. T. Rep. N. S. 18, 23 Wkly. Rep. 467.

But where a father applied for shares on
the part of his infant son and paid the de-

posit, and the company refused to allow him
to execute the deed on behalf of his son, and
the father did no further act, he was held
not liable as a contributory. Maxwell's Case,

24 Beav. 321.

36. In re Hercules Ins. Co., L. R. 13 Eq.
566, 41 L. J. Ch. 580, 26 L. T. Rep. N. S.

274.

37. In re East of England Banking Co.,

2 Dr. & Sm. 452, 11 Jur. N. S. 616, 35 L. J.

Ch. 43, 12 L. T. Rep. N. S. 696, 13 Wkly.
Rep. 911. See also Wilson v. Keating, 27
Beav. 121 [affirmed in 4 De G. & J. 588, 61
Eng. Ch. 465] ; Newry, etc., R. Co. v. Moss,
14 Beav. 64, 15 Jur. 437, 20 L. J. Ch. 633;
Fenwick's Case, 1 De G. & Sm. 557, 13 Jur.

204, 18 L. J. Ch. 112.

38. In re Great Wheal Busy Min. Co.,

L. R. 6 Ch. 196, 40 L. J. Ch. 361, 24 L. T.

Rep. N. S. 599, 19 Wkly. Rep. 549; In re

Norwegian Charcoal Iron Co., L. E. 9 Eq.
363, 39 L. J. Ch. 199, 21 L. T. Rep. N. S.

811, 18 Wkly. Rep. 331; In re Humber Iron-

works, etc., Co., 1 Ch. D. 576, 45 L. J. Ch.
48: Chinnoek's Case, Johns. 714, 8 Wkly.

Rep. 255. There are English decisions which
make an exception to this rule in the case

of actual fraud, committed as against the
rights of the public, as will be seen in the

following cases: Matter of Companies' Acts,

4 De G. J. & S. 53, 9 Jur. N. S. 1184, 33
L. J. Ch. 145, 9 L. T. Rep. N. S. 493, 3 New
Rep. 97, 12 Wkly. Rep. 92, 69 Eng. Ch. 41.

Compare In re Great Wheal Busy Min. Co.,

L. R. 6 Ch. 196, 40 L. J. Ch. 361, 24 L. T.

Rep. N. S. 599, 19 Wkly. Rep. 549; In re

Cobre Copper Min. Co., L. R. 5 Ch. 614, 39
L. J. Ch. 753, 23 L. T. Rep. N. S. 287, 18

Wkly. Rep. 957; In re Imperial Mercantile
Credit Assoc, L. R. 19 Eq. 588, 44 L. J. Ch.
252, 32 L. T. Rep. N. S. 18, 23 Wkly. Rep.
467; In re Hercules Ins. Co., L. R. 13 Eq.
566, 41 L. J. Ch. 580, 26 L. T. Rep. N. S.

274; In re London, etc, Bank, 18 Ch. D. 581,
50 L. J. Ch. 557, 45 L. T. Rep. N. S. 166, 30
Wkly. Rep. 118. See also Ex p. Scully, 6
Ir. Ch. 72.

39. Bangs v. Lincoln, 10 Gray (Mass.)
600; Gray v. Coffin, 9 Cush. (Mass.) 192.
40. Gray v. Coffin, 9 Cush. (Mass.) 192;

American Pile Co. v. Garrett, 110 U. S. 288,
4 S. Ct. 90, 28 L. ed. 149.

41. Rugely v. Robinson, 19 Ala. 404;
Streeter v. Sumner, 31 N. H. 542; Amory v.

Lawrence, 1 Fed. Cas. No. 336, 3 Cliflf.

523; In re Sneezum, 3 Ch. D. 463, 45 L. J.

Bankr. 137, 35 L. T. Rep. N. S. 389, 25
Wkly. Rep. 49; In re East India Cotton
Agency, 3 Ch. D. 264, 35 L. T. Rep. N. S.

53; South Staffordshire R. Co. v. Burnside,
5 Exch. 129.

[VIII, M, 3. a]



700 [10 Cyc] CORPORATIONS

b. Effect of Bankruptcy of Shareholder Upon Winding-Dp Proceeding.

According to English law if the company is wound up pending the bankruptcy
of a shareholder, and whilst the assignee in bankruptcy is the legal holder of the

shares, the assignee will be put on the list of contributories in his representative

capacity ;
^ which means that the calls made on the bankrupt shareholder in the

proceeding to wind up the company must be proved by the receiver or liquidator

of the company in the court of bankruptcy, where he takes his dividend with
other creditors of the bankrupt ^ and subjects himself to the right of set-oflE the

same as any other creditor of the bankrupt."
4. Husband, When Liable For Wife. It has been laid down that where the

common-law disabilities of married women have not been removed by statute, if

a husband subscribes for shares in the name of his wife, and the corporation

afterward becomes insolvent, he will be liable as a shareholder to its creditors,

although she may have a separate estate, even where the husband purchased the

shares for his wife under his statutory power as her trustee, and paid for them with

moneys belonging to her separate estate, and caused certificates to be issued in

her name, his name not appearing on the books of the corporation as owner of the

shares, in trust or otherwise.^

N. Divesting- Liability of Siiapeholder by TpansferFing- His Shares—
I. Bona Fide Transfer of Shares Terminates Liability of Transferrer. The gen-

eral rule is that a lycmafide transfer of shares, whether they be paid or not, made
in the prescribed manner on the books of the corporation, terminates the liability

of the transferee either to the company or to its creditors."

That the assigned estate is not liable was
held under the operation of a particular stat-

ute in Kelton r. Phillips, 3 Mete. (Mass.)

61.

42. Matter of Kollmann's R. Locomotive,
etc., Imp. Co., 3 De G. & Sm. 113.

43. fia; p. Pickering, L. E. 4 Ch. 58, 38

L. J. Bankr. 1, 19 L. T. Rep. N. S. 369, 17

Wkly. Rep. 38; Ex p. Cooper, L. R. 2 Ch.

578, 581, 36 L. J. Bankr. 28, 16 L. T. Rep.
N. S. 580, 15 Wkly. Rep. 858 (per Lord
Cairns, L. J.) ; Williams v. Harding, L. R.
1 H. L. 9, 12 Jur. N. S. 657, 35 L. J. Bankr.
25, 14 L. T. Rep. N. S. 139, 14 Wkly. Rep.

503; Ex p. Nicholas, 2 De G. M. & G. 271,

17 Jur. 6, 21 L. J. Bankr. 64, 51 Eng. Ch.

211.

44. Ex p. Pickering, L. R. 4 Ch. 58, 38
L. J. Ch. 233, 20 L. T. Rep. N. S. 93, 17

Wkly. Rep. 302; Ex p. Cooper, L. R. 2 Ch.
578, 581, 36 L. J. Bankr. 28, 16 L. T. Rep.
N. S. 580, 15 Wkly. Rep. 858 (per Lord
Cairns, L. J. ) ; Williams v. Harding, L. R.
1 H. L. 9, 12 Jur. N. S. 657, 35 L. J. Bankr.
25, 14 L. T. Rep. N. S. 139, 14 Wkly. Rep.
503; Ex p. Nicholas, 2 De G. M. & G. 271,
17 Jur. 6, 21 L. J. Bankr. 28, 16 L. T. Rep.
N. S. 580, 15 Wkly. Rep. 858.

Whether discharge in bankruptcy releases
the bankrupt from his liability as a share-
holder see and compare Kelton v. Phillips, 3
Mete. (Mass.) 61; In re General Estates Co.,

L. R. 4 Ch. 274, 38 L. J. Ch. 233, 20 L. T.

Rep. N. S. 93, 17 Wkly. Rep. 302; Martin's
Patent Anchor Co. v. Morton, L. R. 3 Q. B.
306, 9 B. & S. 183, 37 L. J. Q. B. 98; Lind-
ley Comp. L. (5th ed.) 426.

45. National Commercial Bank v. McDon-
nell, 92 Ala. 387, 9 So. 149, Clopton, J., dis-

senting. But compare In re London, etc.,
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Bank, 18 Ch. D. 581, 50 L. J. Ch. 557, 45
L. T. Rep. N. S. 166, 30 Wkly. Rep. 118.

Upon the point of what will amount to

consent on the part of the wife or to a rati-

fication of the act of the husband in placing
the shares in her name see Keyser v. Hitz,
133 U. S. 138j 10 S. Ct. 290, 33 L. ed. 531.

46. Alabama.—Allen v. Montgomery R.
Co., 11 Ala. 437.

Connecticut.— Middletown Bank v. Magill,
5 Conn. 28.

Missouri.— Miller v. Great Republic Ins.

Co., 50 Mo. 55; McClaren v. Franciscus, 43
Mo. 452; Chouteau Spring Co. c. Harris, 20
Mo. 382.

New York.— Tucker v. Gilman, 121 N. Y.
189, -24 N. E. 302, 30 N. Y. St. 689; Billings

I'. Robinson, 94 N. Y. 415 [affirming 28 Hun
122]; Johnson v. Underbill, 52 N. Y. 203;
Cole V. Ryan, 52 Barb. 168; Savage v. Put-
nam, 32 Barb. 420; Cowles v. Cromwell, 25
Barb. 413.

Pennsylvania.— Merrimac Min. Co. v. Levy,
54 Pa. St. 227, 93 Am. Dec. 697 ; West Phila-
delphia Canal Co. v. Innes, 3 Whart. 198;
In re Glen Iron Works, 13 Phila. 479, 34
Leg. Int. 346.

Tennessee.— Jackson v. Sligo, etc., Co., 1

Lea 210.
Washington.— Stewart v. Walla Walla

Printing, etc., Co., 1 Wash. 521, 20 Pae. 605.

United States.— Johnson v. Laflin, 13 Fed.
Cas. No. 7,393, 5 Dill. 65 [affirmed in 103

U. S. 800, 26 L. ed. 532].

England.— Grissell v. Bristowe, L. R. 3

C. P. 112; Matter of Pennant, etc., Consol.
Lead Min. Co., 5 De G. M. & G. 837, 1 Jur.
N. S. 566, 24 L. J. Ch. 353, 3 Wkly. Rep. 95,
54 Eng. Ch. 656; Matter of Oundle Union
Brewery Co., 1 De G. M. & G. 600, 50 Eng.
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2. Transferrer Liable For Debts Contracted During Membership and Proir
TO Transferring Shares. The transferrer of shares does not by transferring them
absolve himself from liability for debts of the corporation contracted while he
held them, and before he transferred them, which is no more than saying that a
shareholder is liable for debts of the corporation contracted while he held that

relation.*V

3. Transferee Succeeds to Rights and Liabilities of Transferrer. The
transferee succeeds, not only to the rights, but also to the liabilities, of the trans-

ferrer ;** he is bound to pay the unpaid purchase-money of the shares as it shall

bo called for by the directors ;
*^ he is answerable in an action of assumpsit, or

under the codes of procedure in an action of the like nature, for unpaid instal-

ments due thereon, the calls for which are made since the transfer ; ^ and in the
event of the insolvency of the corporation he is liable to contribute to the pay-
ment of its debts in like manner as if he were an original subscriber,5^subject to

exceptions in particular instances where the original subscribers are notwithstand-
ing Kable by charters or general statutory provisions.^^ The ground most usually
taken by the courts in support of this conclusion is that when the transferee is

accepted by the corporation, and the shares are transfeiTod to him on its books,
he comes into privity with the corporation, and with its consent takes the place
and assumes the liabilities of the transferrer, so that there is a species of novation.'^

Ch. 463; Matter of Australia Eoyal Bank,
3 De G. & Sm. 262, 14 Jur. 966 ; Huddersfield
Canal Co. v. Buckley, 7 T. E. 36.

Com/pare Williams v. Hanna, 40 Ind. 535;
Bond V. Appleton, 8 Mass. 472, 5 Am. Dec.
Ill; Moss V. Oakley, 2 Hill {N. Y.) 265.

See 12 Cent. Dig. tit. " Corporations,"
§ 960.

47. Young V. Wempe, 46 Fed. 354 (refer-

ring to the statutory liability of a share-

holder in a national bank) ; Sumner v.

Marcy, 23 Fed. Cas. No. 13,609, 3 Woodb.
A M. 105.

48. Connecticut.— Hartford, etc., R. Co.
V. Boorman, 12 Conn. 530.

Maryland.— Hall v. U. S. Insurance Co., 5

Gill 484; Bend v. Susquehanna Bridge, etc.,

Co., 6 Harr. & J. 128, 14 Am. Dec. 261.

Michigan.— Merrimac Min. Co. v. Bagley,
14 Mich. 501.

Missouri.— Shickle v. Watts, 94 Mo. 410,

7 S. W. 274.

ISew York.— Cowles v. Cromwell, 25 Barb.
413; Mann v. Currie, 2 Barb. 294.

Pennsylvania.— Citizens', etc., Sav. Bank,
etc., Co. V. Gillespie, 115 Pa. St. 564, 9 Atl.

73; Bell's Appeal, 115 Pa. St. 88, 8 Atl. 177,

2 Am. St. Eep. 532; Merrimac Min. Co. v.

Levy, 54 Pa. St. 227, 93 Am. Dec. 697 ; West
Philadelphia Canal Co. v. Innes, 3 Whart.
198.

49. Hartford, etc., E. Co. v. Boorman, 12

Conn. 530; Huddersfield Canal Co. V. Buck-
ley, 7 T. E. 36. That the purchaser takes
the shares cum (mere see Campbell v. Ameri-
can Zylonite Co., 55 N. Y. Super. Ct. 562, 3

N. Y. Suppl. 822.

50. Connecticut.— Hartford, etc., E. Co. v.

Boorman, 12 Conn. 530.

Maryland.— Bend v. Susquehanna Bridge,

etc., Co., 6 Harr. & J. 128, 14 Am. Dec. 261.

Michigan.— Merrimac Min. Co. v. Bagley,

14 Mich. 501.

United States— Webster v. Upton, 91 U. S.

65, 23 L. ed. 384.

England.—
^
Huddersfield Canal Co. v. Bick-

ley, 7 T. E. 36.

51. Mann v. Currie, 2 Barb. (N. Y.) 294;
Bell's Appeal, 115 Pa. St. 88, 8 Atl. 177, 2
Am. St. Eep. 532; Webster r. Upton, 91
U. S. 65, 23 L. ed. 384; De Pass's Case, 4
De G. & J. 544 ; Cape's Case, 2 De G. M. & G.
562.

52. Bell's Appeal, 115 Pa. St. 88, 8 Atl.

177, 2 Am. St. Eep. 532.

53. Allen v. Montgomery E. Co., 11 Ala.
437, 451 ; Palmer v. Lawrence, 3 Sandf.
(N. Y.) 161; Webster v. Upton, 91 U. S.

65, 23 L. ed. 384 (where the doctrine is clearly
stated by Strong, J. ) . See also Cowles v.

Cromwell, 25 Barb. (N. Y.) 413; Stewart v.

Walla Walla Printing, etc., Co., 1 Wash.
521, 20 Pae. 605; Upton v. Hansbrough, 28
Fed. Cas. No. 16,801, 3 Biss. 417. So it has
been held that if the unpaid portion of the
subscription has been secured by a mortgage,
and the president and directors accept a
new mortgage from the transferee, this re-

leases the transferrer. Haynes v. Palmer,
13 La. Ann. 240. As hereafter stated (see

infra, VIII, N, 5) , there is an exceptional rule

in Pennsylvania, but that court has applied
the general rule of the above text in construing
a Michigan statute (Merrimac Min. Co. v.

Levy, 54 Pa. St. 227, 93 Am. Dec. 697 [dis-

tinguishing Palmer v. Eidge Min. Co., 34 Pa.
St. 288, Delaware, etc.. Canal Nav. v.

Sansom, 1 Binn. (Pa.) 70]). In Franks Oil

Co. V. McCleary, 63 Pa. St. 317, 319, it is

remarked that Merrimac Min. Co. v. Levy,
54 Pa. St. 227, 93 Am. Dec. 697, was decided
on a Michigan charter, and that the court
considered itself bound by the decisions of
the supreme court of that state. That is

true; but the ease nevertheless is sound in
all its expositions of law.

[VIII, N, 3]



Y02 [10 Cye.j CORPORATIONS

4. Exception in Favor of Bona Fide Purchasers of Shares Which Purport
TO Be Paid Up. As already seen ^ an exception to the foregoing rules exists in

favor of hona fide purchasers of shares which are issued by the company as

having been fully paid. A transferee of shares which purport on their face to

be paid up, who takes them for value in the ordinary course of business, without
notice of the fact that they are subject to future calls, is not liable for any unpaid
balance which may in fact be due upon them.^'

5. Exceptional Charters and Statutes Under Which Shareholder Continues

Liable, Even After He Has Transferred Shares. Many statutes and charters

create an exception to the rule of the preceding text and make the shareholder
liable for the debts of the corporation which were created while he was a share-

holder, even after he has transferred his shares.^^ And in general if the constitu-

tion of the company provides that transferrers shall continue liable for obligations

of the company accruing prior to their transfer, they continue liable accordingly,

until the statute of limitations has run in their favor.''

6. Right of Shareholder to Divest His Liability by Transferring His Shares
— a. In GeneraL The general rule, subject to qualifications growing out of the
peculiar nature of the property, and others founded on the governing statute or

constitution of the company, is that a shareholder may freely transfer his

shares to any other person capable of making or taking a contract, thus introducing
the latter as a member of the corporation in his stead.^'^

54. See supra, VI, M, 3, a et seq.

55. Wintringham v. Rosenthal, 25 Hun
(N. Y.) 580; West Nashville Planing-Mill
Co. V. Nashville Sav. Bank, 86 Tenn. 252, 6

S. W. 340, 6 Am. St. Rep. 835; Johnson v.

Laflin, 13 Fed. Cas. No. 7,393, 5 Dill. 65.

CompoA-e Ross v. Kelly, 36 Minn. 38, 29 N. W.
591, 31 N. W. 219.

56. Georgia.— Mason v. Force, 30 Ga. 99.

Illinois.— Hull v. Burtis, 90 111. 213, stat-

ute of double liability charging shareholders
for debts of the corporation contracted during
their membership and for three months after

they had ceased to be shareholders.
Louisiana.— Vicksburg, etc., R. Co. v. Mc-

Keen, 14 La. Ann. 724, exempted from lia-

bility to the company only those who have
transferred their share of stock after the
payment of iifty per cent on each share.

New York.— Worrall v. Judson, 5 Barb.
210.

Pennsylvwnia.— Cass v. Pittsburg, etc., R.
Co., 80 Pa. St. 31; Hays *. Pittsburgh, etc.,

R. Co., 38 Pa. St. 81; Graff v. Pittsburgh,
etc., R. Co., 31 Pa. St. 489; Pittsburgh, etc.,

R. Co. V. Clarke, 29 Pa. St. 146, all of which
were decided under a statute providing that
no transfer should have the effect of dis-

charging the liabilities incurred by the owners
of shares.

57. In re Portsmouth Banking Co., L. R.
2 Eq. 167, 14 L. T. Rep. N. S. 47, 14 Wkly.
Rep. 417.

Exceptional statutory rule in Ohio under
which shareholders remain liable for debts
contracted while they were shareholders,
their transferees being liable also, but with
the right to claim indemnity from their trans-
ferrers. Mason v. Alexander, 44 Ohio St. 318,
7 N. E. 435; Bonewitz v. Van Wert County
Bank, 41 Ohio St. 78; Brown v. Hitchcock, 36
Ohio St. 667. In a subsequent case the fol-

lowing decision was formulated in the official

[VIII. N, 4]

syllabus: "A stockholder who has, in good
faith, sold and assigned his stock to one who
becomes insolvent, is liable to creditors of

the corporation, for such portion only of the

debts existing while he held the stock, and
remaining due, (not in excess of the amount
of stock assigned) as will be equal to the

proportion which the capital stock assigned

by him bears to the entire capital stock held
by solvent stockholders, liable in respect of

the same debts, who are within the juris-

diction, to be ascertained at the time judg-
ment is rendered." Harpold v. Stobart, 46
Ohio St. 397, 406, 21 N. E. 637, 15 Am. St.

Rep. 618.

Exceptional statutory rule in Virginia, un-

der which both the transferrer and the trans-

feree are liable, whether the instalments ac-

crue before or after the assignment. Brink-

ley V. Hambleton, 67 Md. 169, 8 Atl. 904
(implied obligation of assignee to indemnify
assignor extends only to calls made while the

assignee holds the shares) ; McKim v. Glenn,

66 Md. 479, 8 Atl. 130 (broker purchasing
and immediately assigning becomes so liable);

Hamilton v. Glenn, 85 Va. 901, 9 S. E. 129;
Hawkins v. Glenn, 131 U. S. 319, 9 S. Ct. 739,

33 L. ed. 184; Glenn v. Priest, 48 Fed. 19;

Glenn v. Foote, 36 Fed. 824 (liability of as-

signor not a joint liability with assignee, and
a release of one does not release the other).

Exception in case of a statutory liability

for wages due to laborers see Jackson v.

Meek, 87 Tenn. 69, 9 S. W. 225, 10 Am. St.

Rep. 620.

58. Alabama.— Planters', etc.. Bank v.

Leavens, 4 Ala. 573.

Massachusetts.— Hutchins v. State Bank,
12 Mete. 421 ; Waltham Bank •«. Waltham, 10

Mete. 334.

Missouri.— Bent v. Hart, 10 Mo. App.' 143.

New York.— Rochester, etc.. Land Co. v.

Raymond, 158 N. Y. 576, 53 N. E. 507, 47
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b. Right to Transfer Subject to Any Valid Lien of Corporation on Shares—
(i) 7iV" G-ENERAL. The right of a shareholder to transfer his shares is subject to

the right of the corporation to restrain snch transfer, where tlie corporation holds

a valid lien upon the shares, arising under the provisions of the charter, the gov-

erning statute, or the by-laws, assuming their validity.^' Liens of this kind gen-

erally exist where the shareholder is indebted to the corporation.*" But the Taw
gives no such implied lien, but it must be expressly created by some governing

instrument.^'

(ii) Statutes AND Cjsarters Creating 8ucii Lien. And such a lien may
of course be created by a provision in the charter ** of the corporation, or in a

general statute governing it. Such a lien for a general balance is created by a

charter provision that no shareholder indebted to the corporation shall be per-

mitted to make any transfer of his stock or receive any dividend until such debt

is paid or secured.*^ Statutes which provide that no transfer of bank-stock shall

be valid or effectual imtil it is registered in a book of the bank to be kept for

that purpose, and that debts of the vendor due to the bank shall be first paid, are

intended merely for the protection of the corporation, to give them such a lien

and enable them to know to whom dividends are due."
(ill) Lien Created by Articles of Lngorporation. Unless the governing

statute expressly or impliedly prohibits the creation of such a lien and grants a

free right of alienation, such a lien may be created by a reservation in the arti-

cles of incorporation.^^

(iv) Effect and Extent of Such Lien— (a) In General. Such a lien has

been held paramount to that acquired by the levy of an execution upon shares

L. R. A. 246, 248 [afjlrmmg 4 N. Y. App.
Div. 600, 39 N. Y. Suppl. 145, in the absence
bf special provisions to the contrary either

in the statutes or in the by-laws of the com-
pany] ; Attica Bank v. Manufacturers', etc..

Bank, 20 N. Y. 501; Nash v. Hall, 11 Misc.

468, 32 N. Y. Suppl. 701, 66 N. Y. St. 9

(shareholder will not be enjoined from dis-

posing of his shares in any manner he may
see fit) ; Denton v. Livingston, 9 Johns. 96,

6 Am. Dec. 264.

North Carolina.— Heart v. State Bank, 17

N. C. 111.

Ohio.— Johns v. Johns, 1 Ohio St. 350;
State V. Franklin Bank, 10 Ohio 91.

Pennsylvama.— Slaymaker v. Gettysburg
Bank, 10 Pa. St. 373; Gilpin V. Howell, 5

Pa. St. 41, 45 Am. Deo. 720.

Rhode Island.— Arnold v. Ruggles, 1 R. I.

165.

Tennessee.—Brightwell v. Mallory, 10 Yerg.

196; Union Bank v. State, 9 Yersr. 490.

Vermont.— Isham v. Bennington Iron Co.,

19 Vt. 230; Wheelock v. Moulton, 15 Vt. 519.

For an illustrative case turning upon the

question of this right see Bent v. Hart, 10

Mo. App. 143.

59. In re Coalport China Co., [1895] 2
Ch. 404, 64 L. J. Ch. 710, 73 L. T. Rep. N. S.

46, 2 Manson 532, 12 Reports 462, 44 Wkly.
Rep. 38, holding that directors have power
to refuse a transfer without giving any rea-

son therefor— decision arising under a par-

ticular constating instrument.
60. Gibbs V. Long Island Bank, 83 Hun

(N. Y.) 92, 31 N. Y. Suppl. 406, 63 N. Y. St.

854.

61. Farmers', etc.. Bank v. Wasson, 48

Iowa 336, 30 Am. Rep. 398; Heart v. State

Bank, 17 N. C. 111. Contra, Downer v. Zanes-

ville Bank, Wtight (Ohio) 477. That there

is no such lien at common law see People v.

Crockett, 9 Cal. 112; Driscoll v. West Brad-
ley, etc., Mfg. Co., 69 N. Y. 96.

What knowledge of a transfer of shares in

pledge will dispense with the statutory notice

of such transfer in order to make it valid as
against the lien of the company on the shares

for subsequent liabilities of the president

growing out of his embezzlements. Hotch-
kiss, etc., Co. v. Union Nat, Bank, 68 Fed.

76, 13 C. C. A. 264.

Circumstances where lien not enforceable.

— Circumstances under whic^ a corporation

which issues shares in consideration of a
transfer of the property of another corpora-

tion cannot enforce a lien upon such shares
for a debt of such other corporation. Lanier
Lumber Co. v. Rees, 103 Ala. 622, 16 So. 637,
49 Am. St. Rep. 57.

Acttial notice to a corporation of an assign-

ment of its stock is equivalent to statutory
notice, for the purpose of preventing a lien

on the stock for subsequent liabilities of the
transferrer. Hotchkiss, etc., Co. v. Union Nat.
Bank, 68 Fed. 76, 15 C. C. A. 264.

62. German Security Bank v. Jefferson, 10

Bush (Ky.) 326; Brent v. Bank of Washing-
ton, 10 Pet. (U. S.) 596, 9 L. ed. 547.

63. Kenton Ins. Co. v. Bowman, 84 Ky.
430, 1 S. W. 717.

64. Utica Bank v. Smalley, 2 Cow. (N. Y.)
770, 14 Am. Dec. 526.

65. Leggett v. Sing Sing Bank, 24 N. Y.
283 ; Arnold v. Suffolk Bank, 27 Barb. (N. Y.)
424.

[VIII, N. 6, b, (IV). (A)]
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by a judgment creditor of the shareholder, although the indebtedness of the
shareholder to the corporation was evidenced by notes wliich had been renewed
and which were not due at the time of the levy.*^ Such a lien is in the nature
of a right of retainer, and extends to all the shares of the shareholder so long as

he remains indebted to the corporation, although the debt be less than the value
of the shares, the corporation not being obliged to appropriate a part and transfer

the rest.^' The assignee of the shares may tender to the corporation what is due,

and then have an action against it for refusing to transfer.^ But where the
transferee gives the corporation no notice of the transfer, the lien extends to

advances subsequently made by the corporation to the transferrer.'' And this is so

where the secretary of the corporation has actual knowledge of the transfer,

provided he acquires that knowledge in a transaction in his private capacity, so

that he is not interested in disclosing it to the corporation.™

(b) Effect Upon Rights of Indorsers amd Sureties. In the case of a banking
corporation which has discounted the notes of one of its shareholders, with the
indorsement of a third person thereon, it operates in favor of the indorser, in the
sense that he is entitled to be subrogated to the rights of the bank.'' Hence if

the bank permits the shares to be sold, and the proceeds to be applied to dis-

charge a debt due to the bank by the same debtor on a note of a subsequent date,

the surety in the previous case will be thereby discharged.''^

(v) WATTEn OF Lien by Cobfoeation. Although this lien may have been
created by express statute, yet it may be waived by the corporation through its

proper officers, expressly or by a reasonable implication.'^ This is done where
the corporation issues a certificate of shares which recites without qualification

that the shares are transferable.'* It is done where the corporation allows the

transfer to be registered on its books ; and if the shares are not fully paid up,

and a call is subsequently made, the transferee cannot set up the defense to the

payment of the same that the corporation had such a lien.'^ Such a lien is in the

nature of an option on the part of the corporation to refuse to make a transfer,

and is not perfected until the option is declared.'^

e. Corporation Has No Power to Restrain Alienation of Its Shares. In the

absence of a valid lien upon its shares under the conditions stated in the preced-

ing paragraph, it follows that a corporation cannot restrain one of its members
from transferring his shares, unless the legislature has given it power so to do, or

unless the members themselves have clothed it with such power in the by-laws or

other governing instrument ; but such a transfer is good as between the parties,

and the company cannot rightfully refuse to register it upon its books.'" An
attempt to restrain such a transfer is void as being in restraint of trade.''' The

66. Sewall v. Lancaster Bank, 17 Serg. 72. Kuhns v. Westmoreland Bank, 2 Watts
& E. (Pa.) 285. (Pa.) 136.

67. Sewall v. Lancaster Bank, 17 Serg. 73. Cecil Nat. Bank v. Watsontown Bank,
& K. (Pa.) 285. 105 U. S. 217, 26 L. ed. 1039.

68. Pierson v. Washington Bank, 19 Fed. 74. Fitzhugh v. Shepherdsville Bank, 3

Cas. No. 11,155, 3 Cranch C. C. 363. Com- T. B. Mon. (Ky.) 126, 16 Am. Dec. 90.

pwre Conaut v. Reed, 1 Ohio St. 298. 75. Hall v. U. S. Insurance Co., 5 Gill

69. Jennings v. California Bank, 79 Cal. (Md.) 484.

323, 21 Pac. 852, 12 Am. St. Rep. 145, 5 76. Perrine i;. Fireman's Ins. Co., 22 Ala.
L. R. A. 233. 575.

70. See for a good illustration Piatt v. Bir- What evidence of the cashier of a hank was
miugham Axle Co., 41 Conn. 255. not sufficient to show that a loan to a share-

Circumstances under which a bank wliich holder had been made upon his personal credit
had discounted the note of its shareholder alone, so as to waive the lien of the bank
had a right to assert its lien when the share- upon his shares. Jennings v. California
holder attempted to make a transfer of his Bank, 79 Cal. 323, 21 Pac. 852, 12 Am. St.

shares on the last day of grace. Klopp v. Rep. 145, 5 L. R. A. 233.
Lebanon Bank, 46 Pa. St. 88. 77. People v. Crockett, 9 Cal. 112.

71. Klopp V. Lebanon Bank, 46 Pa. St. 78. Moore v. Bank of Commerce, 52 Mo.

XVIII, N, 6. b, (IV), (a)]
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power to regulate transfer of shares conferred by the by-laws does not enable the
corporation to restrain such transfers entirely, even to an insolvent.'''

d. Validity of By-Law Attempting to Restrain Such Transfers. By-laws
attempting to restrain or to impede the members in transferring their shares are

therefore void, except so far as they are necessary to conserve the rights of the
corporation."

e. Restraining Transfers of Shares When Shareholder Is Indebted to Corpo-
ration— (i) In Oensral. Every corporation possesses' the power, within the
limits prescribed by its charter and by the general law, to make regulations pro-
hibiting the transfer of its shares by members who stand indebted to the
corporation.^'

(n) By-Laws Valid Wbios Prohibit Transfer of Shares While
Transferrer Is Indebted to Corporation. Such by-laws are therefore in
general valid ;

^ but no absolute rule on this subject can be stated, which may not
be influenced by the language of particular statutes or charters.^*

(hi) Such Rt-LawsNot Retroaotite. On a principle already considered,^
such a by-law cannot be made so as to operate to invalidate a transfer of shares

made before its passage.^^

79. Chouteau Spring Co. v. Harris, 20 Mo.
382; Driseoll v. West, etc., Mfg. Co., 36 N. Y.
Super. Ct. 488. See also In re Smith, L. R.
4 Ch. 20.

80. Moore v. Bank of Commerce, 52 Mo.
377; In re Klaus, 67 Wis. 401, 29 N. W. 582.

See also as to national banks Farmers', etc..

Bank v. Wasson, 48 Iowa 336, 30 Am. Kep.
398; Feekheimer v. National Exch. Bank, 79
Va. 80.

Attempted distinction between a restraint

upon the alienation of shares imposed by a
by-law, and by the charter or governing stat-

ute of the corporation, with the conclusion
that where the restraint is imposed by a by-
law merely this is to be allowed to operate
no further than is necessary to protect the
rights of the corporation, leaving the trans-
fer good as between the transferrer and the
transferee; but that where it is prohibited
by the charter or governing statute that pro-
hibition renders the transfer void even as be-

tween the parties to it. O'Brien v. Cum-
mings, 13 Mo. App. 197, 198.

How as to national banks.— That a na-
tional banking association can make a by-law
restraining the transfer of its shares without
the assent of the directors so long as the
shareholder is indebted to the bank see Young
V. Vough, 23 N. J. Eq. 325; Lockwood v.

Mechanics' Nat. Bank, 9 R. I. 308, 11 Am.
Rep. 253. That such a by-law is void as
being in contravention of the statute which
prohibits such banks from making loans on
the security of their own shares see Feek-
heimer v. National Exch. Bank, 79 Va. 80.

81. Kahn v. St. Joseph Bank, 70 Mo. 262;
Mechanics' Bank v. Merchants' Bank, 45 Mo.
513, 100 Am. t)ec. 388; St. Louis Perpetual
Ins. Co. V. Goodfellow, 9 Mo. 149.

80. People v. Crockett, 9 Cal. 112 [as ex-

plained in Pendergast V. Stockton Bank, 19

Fed. Cas. No. 10,918, 2 Sawy. 108, 116];
Weston V. Bear River, etc., Min. Co., 5 Cal.

186, 63 Am. Dec. 117; Vansands v. Middle-

sex County Bank, 26 Conn. 144; McDowell t'.

[45]

Wilmington, etc.. Bank, 1 Harr. (Del.) 27;
Leggett V. Sing Sing Bank, 24 N. Y. 283. But
the contrary view was taken in Attica Bank
V. Manufacturers', etc.. Bank, 20 N. Y. 501.

83. Child V. Hudson's Bay Co., 2 P. Wms.
207, holding that a by-law is good which
provides that when any member becomes in-

debted to the company his stock shall be
liable for the debt. In Morgan v. Bank of

North America, 8 Serg. & R. (Pa.) 73, 89, U
Am. Dec. 575, the court speak of the doctrine
of this ease as the recognized law. Other
charter and statute provisions which have
been held broad enough to authorize such by-
laws may be discovered in the following-

cases: Cunningham v. Alabama L. Ins., etc.,

Co., 4 Ala. 652; St. Louis Perpetual Ins. Co.
V. Goodfellow, 9 Mo. 149.

Interpretation of such by-laws, charters,

etc.— " Indebted " as including surety or in-

dorser. St. Louis Perpetual Ins. Co. *. Good-
fellow, 9 Mo. 149, 154; Grant v. Mechanics'
Bank, 15 Serg. & R. (Pa.) 140. See also

Sewall V. Lancaster Bank, 17 Serg. & R. (Pa.)

285, construing a similar word in a statute.

"All debts due." Leggett v. Sing Sing Bank,
24 N. Y. 283. That the word "indebted,"'
standing alone, is not large enough to em-
brace an uncalled balance due by the share-
holder upon his shares. Kahn v. St. Joseph
Bank, 70 Mo. '262 [distinguishing Pittsburgh,
etc., R. Co. V. Clarke, 29 Pa. St. 146]. The
word " indebtedness " in such a statute pro-
vision includes general indebtedness, and is

not confined to indebtedness in respect to
shares. Rogers v. Huntingdon Bank, 12 Serg.
& R. (Pa.) 77. The word "indebted" in
such a statute includes a note discounted, but
not due. Sewall v. Lancaster Bank, 17 Serg.
& R. (Pa.) 285; Grant v. Mechanics' Bank,
15 Serg. & R. (Pa.) 140.

Such a lien is paramount even to claim of
the United States. Brent v. Washington
Bank, 10 Pet. (U. S.) 596, 9 L. ed. 547.

84. See supra, V, C, 8.

85. People v. Crockett, 9 Cal. 112.

[VIII, N, 6. e, (ill)]
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(iv) When Fuscsasem of Shares Ohaboeable With Notice of Such
By-Law. A purchaser of shares of an incorporated bank takes an equitable

assignment, subject to the rights of the bank under its charter, of which the

assignee is bound to take notice.^ A pui-chaser of sliares who takes with express
notice of such an encumbrance, although in the form of a by-law (assuming the
same to be valid), takes subject to the rights of the corporation thereunder.^

(v) Usage That Shares Are Not Transferable Where Holder Is
Indebted to Company. Such a usage is valid as against a voluntary assign-

ment,^* and also where the certificate recites that the corporation has a lien on the
shares for any indebtedness due by the shareholder to it.*' But if a lien has been
created in some other lawful mode, the fact that there was no usage from which
such a lien on the shares in favor of the corporation could arise is no defense to

its enforcement, where it does not appear that there was any usage against it.'"

f. When Transfers of Shares Require Approval of Directors. Under the con-

stitutions of English companies, which are mere private instruments, although
drawn under the authorization of statutes, the transfers of shares in order to be
valid require the approval of the directors ; '' but the reader is cautioned tliat

these decisions are of little value under American law.

g. Power to Impose Restraint Upon Alienation of Shares by Recitals in Share
Certifleate., It has been doubtfully held that where a banking corporation issues

such a certificate to an original taker of its shares, reciting thereon that no trans-

fer will be made until all indebtedness to the bank by the person in whose name
the shares stand on its books shall have been paid, he assents to that condition,

and that one who purchases from him his shares evidenced by such a certificate

also assents to it ; so that if the bank refuses a transfer because the transferrer is

indebted to it, the transferee cannot maintain an action against it for damages,
and this although there was no by-law or custom of the bank restraining such a

transfer.'^

7. Fraudulent Transfers to Escape Lubility— a. In General. The right of

a shareholder to transfer his shares is subject to this limitation : That a fraudu-

lent transfer, made with a view to avoid his liability to the company or to its

creditors, is void and leaves him still liable
; ^ and he will be chargeable as a

86. Farmers' Bank v. Iglehart, 6 GUI Where the directors possess full knowledge
(Md.) 50. and accept an insolvent transferee this ends

87. State Sav. Assoc, v. Nixon-Jones Print- liability of the transferrer. In re Wheal
Ing Co., 25 Mo. App. 642. Unity Wood Min. Co., 15 Ch. D. 13, 42 L. T.

88. Morgan v. Bank of North America, 8 Eep. N. S. 636, 28 Wkly. Kep. 897.

Serff. & E. (Pa.) 73, 11 Am. Dec. 575. That the transferee is described as "gen-

89. Vansands v. Middlesex County Bank, tleman" when he is not entitled to be so

26 Conn. 144. ' called will not invalidate the transfer. In re

90. Jennings v. California Bank, 79 Cal. Financial Ins. Co., L. R. 7 Ch. 296, note 3;

323, 21 Pac. 852, 12 Am. St. Eep. 145, 5 In re European Bank, L. R. 7 Ch. 292, 41

L. E. A. 233. L. J. Ch. 501, 26 L. T. Eep. N. S. 269, 20

91. Jure Overend, L. E. 2 Eq. 554, 35 L. J. Wkly. Rep. 499.

Ch. 826, 14 L. T. Eep. N. S. 32, 14 Wkly. Rep. 90. Jennings v. State Bank, 79 Cal. 323,

1003; Robinson 'V. Chartered Bank, L. R. 1 21 Pac. 852, 12 Am. St. Rep. 145, 5 L. R. A.

Eq. 32 (holding that the directors must not 233.

exercise this power unreasonably, and that 93. Alabama.— Central Agricultural, etc.,

they will be controlled in this respect by b- Assoc, v. Alabama Gold L. Ins. Co., 70 Ala.

court of equity) . Effect of procuring the 120.

consent of the directors by fraud see Wil- California.— Welch v. Sargent, 127 Cal. 72,

liams' Case, L. R. 9 Eq. 225 note; In re Im- 60 Pac. 319; National Carriage Mfg. Co. v.

perial Mercantile Credit Assoc, L. R. 9 Eq. Story, etc.. Commercial Co., Ill Cal. 531, 44

223; In re Coalport China Co., [1895] 2 Ch. Pac. 157.

404, 64 L. J. Ch. 710, 73 L. T. Rep. N. S. 46, Connecticut.— Buck v. Ross, 68 Conn. 29,

2 Manson 532, 44 Wkly. Rep. 532. 85 Atl. 763, 57 Am. St. Eep. 60 (transfer of

Where the directors make no inquiry the the shares to the corporation in exchange for

transfer is void. In re Smith, L. R. 4 Ch. good securities void) ; Paine v. Stewart, 33

20; Williams' Case, L. R. 9 Eq. 225 note; Conn. 516.

In re Humber Ironworks, etc., Co., 1 Ch. D. Illinois.— Tuttle v. National Bank of Re-

676, 45 L. J. Ch. 48. public, 48 111. App. 481.
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shareholder in a suit in equity by a receiver of the corporation,'* in any other

appropriate proceeding.^^

b. English Distinction Between Real and Sham Transfers— (i) Is General.
After much consideration of this subject, the English courts have settled upon

Kentucky.— Roman v. Fry, 5 J. J. Marsh.
«34.

Louisia/na.— Mandion v. Fireman's Ins. Co.,

11 Rob. 177.

Massachusetts.— Marey v. Clark, 17 Mass.
330.

Missouri.— Provident Sav. Inst. v. Jackson
Place Skating, etc., Rink, 52 Mo. 557; Miller

V. Great Republic Ins. Co., 50 Mo. 55; Mc-
Claren v. Franeisous, 43 Mo. 452.

New York.— Rochester, etc.. Land Co. v.

Raymond, 158 N. Y. 576, 53 N. E. 507, 47
L. R. A. 246 [affirming 4 N. Y. App. Div.

600, 39 N. Y. Suppl. 145] ; In re Reciprocity

Bank, 22 N. Y. 9 ; Sinclair ». Dwight, 9 N. Y.
, App. Div. 297, 41 N. Y. Suppl. 193, 75 N. Y.
St. 641 (under New York Stock Corporation
Law) ; Olney v. Baird, 7 N. Y. App. Div. 95,

40 N. Y. Suppl. 202, 74 N. Y. St. 765; Veiller

V. Brown, 18 Hun 571; Christenaen v. Quin-
tard, 5 Silv. Supreme 226, 8 N. Y. Suppl.

400, 29 N. Y. St. 61; Nathan v. Whitlock, 9
Paige 152 [affirming 3 Edw. 215]'.

Ohio.— Wick Nat. Bank v. Union Nat.
Bank, 62 Ohio St. 446, 57 N. E. 320, 78 Am.
St. Rep. 734; Ford v. Lamson, 17 Ohio Cir.

Ct. 539, 9 Ohio Cir. Dec. 374 (subscribers not
released by a sale of their shares as fully paid
to an insolvent) ; Wehrman v. Reakirt, 1 Cine.
Super. Ct. 230. In this state the following
inexplicable decision has been made: An
owner of stock in a corporation for profit,

created under the laws of Ohio, may, in the
absence of a by-law to the contrary, dispose
of the same by sale or gift at his pleasure;
and if the same is made in good faith and the
shares sold or donated are transferred on the
books of the corporation, the transferrer does
not continue liable to assessment for the pay-
ment of future corporate debts, although at
the time of the transfer both the corporation
and the transferee are insolvent, and the
transfer is made for the sole purpose of es-

caping liability for future debts. Peter v.

Union Mfg. Co., 56 Ohio St. 181, 46 N. E.
894.

Pennsylvania.— Aultman's Appeal, 98 Pa.
St. 505.

Texas.— In this state a shareholder who
transfers his stock in good faith, with no in-

tention to defraud, while the corporation is

solvent, and has the transfer entered upon
the books of the corporation, is not ordinarily
liable either to the corporation or to its cred-
itors for unpaid subscriptions on the stock.
Cole V. Adams, 19 Tex. Civ. App. 507, 49
S. W. 1052.

Vermont.— Shrewsbury v. Brown, 25 Vt.
197.

United States.— Ward v. Joflin, 100 Fed.
676 (without consideration, in View of the
anticipated insolvency of the corporation, and
at a time when it was in fact insolvent, al-

though still it going concern) ; Sykes JJ. Hol-

loway, 81 fed. 432; Foster v. Lincoln, 79 Fed.

170, 24 C. C. A. 470 (shareholder in national

bank) ; Cox v. Montague, 78 Fed. 845, 24
C. C. A. 364 (transfer to an irresponsible

person, although he still hopes that the cor-

poration will pull through) ; Stuart v. Hay-
den, 72 Fed. 402, 18 C. C. A. 618 ; Be Bach-
man, 2 Fed. Cas. No. 707; Bowden v. Santos,

3 Fed. Cas. No. 1,716, 1 Hughes 158.

England.— In re Joint Stock Discount Co.,

L. R. 3 Ch. 459 note ; In re China Steamship,
etc.. Coal Co., L. R. 3 Ch. 458, 16 Wkly. Rep.
1002; Castellan v. Hobson, L. R. 10 Eq. 47,

39 L. J. Ch. 490, 22 L. T. Rep. N. S. 575, 18

Wkly. Rep. 731 ; Williams' Case, L. R. 9 Eq.
225 note ; In re Imperial Mercantile Credit
Assoc, L. R. 9 Eq. 223 ; Eyre's Case, 31 Beav.
177; In re Mexican, etc., Min. Co., 27 Beav.
465, 5 Jur. N. S. 400, 28 L. J. Ch. 628, 7

Wkly. Rep. 333; Hunt's Case, 22 Beav. 55;
Daniell's Case, 22 Beav. 43; In re Cameron's
Coalbrook, etc., R. Co., 18 Beav. 339 ; Matter
of Ireland's Electric Tel. Co., 3 De G. F. & J.

297, 64 Eng. Ch. 234; Matter of Mexican,
etc., Co., 2 De G. F. & J. 302, 6 Jur. N. S.

1270, 30 L. J. Ch. 113, 3 L. T. Rep. N. S. 421,

9 Wkly. Rep. 6, 63 Eng. Ch. 234; Matter of

Companies' Act, 4 De G. J. & S. 53, 9 Jur.

N. S. 1184, 33 L. J. Ch. 145, 9 L. T. Rep.
N. S. 493, 3 New Rep. 97, 12 Wkly. Rep. 92,

69 Eng. Ch. 41 ; Chinnock's Case, Johns.
714, 8 Wkly. Rep. 255. Compare Maynard v.

Eaton, L. R. 9 Ch. 414, 43 L. J. Ch. 641, 30
L. T. Rep. N. S. 241, 22 Wkly. Rep. 457;
In re Financial Ins. Co., L. R. 7 Ch. 296,

note 3 ; In re Smith, L. R. 7 Ch. 296, note 1

;

In re European Bank, L. R. 7 Ch. 292, 41
L. J. Ch. 501, 26 L. T. Rep. N. S. 269, 20
Wkly. Rep. 499 ; In re Hindustan, etc., Bank,
L. R. 6 Ch. 286, 40 L. J. Ch. 333, 24 L. T.

Rep. N. S. 691, 19 Wkly. Rep. 572; In re

Great Wheal Busy Min. Co., L. R. 6 Ch. 196,

40 L. J. Ch. 361, 24 L. T. Rep. N. S. 599, 19
Wkly. Rep. 549; In re Norwegian Charcoal
Iron Co., L. R. 9 Eq. 363, 39 L. J. Ch. 199,

21 L. T. Rep. N. S. 811, 18 Wkly. Rep. 331;'

Re Haford Lead Min. Co., 35 Beav. 391, 12
Jur. N. S. 242, 35 L. J. Ch. 304, 14 L. T. Rep.
N. S. 95, 14 Wkly. Rep. 446; Matter of Lon-
don, etc., Assur. Co., 2 De 6. & J. 638, 59
Eng. Ch. 501.

94. Lesassier v. Kennedy, 36 La. Ann. 539;,

Bowden v. Johnson, 107 U. S. 251, 2 S. Ct.

246, 27 L. ed. 386 ; Davis v. Stevens, 7 Fed.
Cas. No. 3,653, 17 Blatchf. 259.

95. Rider v. Fritchey, 49 Ohio St. 285, 30
N. E. 692, 15 L. R. A. 513. But in Kansas
it seems that the question of the sharehold-
er's liability cannot be tried in the summary
proceeding consequent upon issuing an exe-
cution under a suit against the shareholder
after an execution and return of nulla iona
on a judgment against the corporation.
Parkinson Sugar Co. v. Topeka Sugar Co., 8
Kan. App. 79, 54 Pac. 331.

[VIII, N, 7, b, (I)]
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the rule that a man may transfer his shares to a mani of straw, at a time when the

.

company is in a failing condition, for the sole purpose of escaping liability, and
for a nominal consideration merely or as a mere gift ; and that if the transfer is

out and out, is not merely colorable— a sham— the transferee remaining a trus-

tee for the transferrer, the device will be successful, the transferrer will escape
liability as a contributory, and honest shareholders and creditors will suffer accord-

ingly.'^ But if the transaction is merely colorable, if in fact the transferee is a
mere nominee of the transferrer, so that as between themselves there has been no
real transfer, but in the event of the company becoming prosperous the trans-

ferrer would participate in the profits, the transfer will be held for naught, and
the transferrer will be put upon the list of contributories.''

(ii) English Doctrine Tmat PowBB TO Tmansfeb Ceases After Com-
mencement OF Winding-Uf Proceedings. This doctrine, arising under tlie

interpretation of a statute, is useful in America only by way of a remote analogy,

as disclosed by the cases cited in the margin.*^ It has been held in this country
,that a transfer by a shareholder is as good after the insolvency of the corporation

as before, and that it imposes on the transferee the liability of a shareholder in

like manner as though made before.'' After a national bank has become insolvent

and closed its doors for business, the liability of its shareholders to its creditors

becomes so fixed that any transfer of shares thereafter made must be held inoper-

ative and void as against its creditors;' and this would simply be the rule

applicable to other corporations.

e. American Doctrine That Transfers to Insolvent of Incapable Persons to

Escape Liability Are Void, Although Out and Out— (i) In General. According
to the American doctrine a transfer of shares in a failing corporation, made by
the transferrer with the purpose of escaping his liability as a shareholder to a per-

son who from any cause ' is incapable of responding in respect of such liability

96. In re Financial Ins. Co., L. E. 7 Ch.
296, note Z; In re Smith, L. R. 7 Ch. 296,

note 1 ; In re European Bank, L. E. 7 Ch.

292, 41 L. J. Ch. 501, 26 L. T. Eep. N. S.

269, 20 Wkly. Eep. 499; In re Hindustan,
etc.. Bank, L. R. 6 Ch. 286, 40 L. J. Ch. 333,

24 L. T. Rep. N. S. 691, 19 Wkly. Eep. 572:
In re Great Wheal Busy Min. Co., L. E. 6

Ch. 196, 40 L. J. Ch. 361, 24 L. T. Rep. N. S.

599, 19 Wkly. Eep. 549 ; In re Smith, L. E.

4 Ch. 20; Re Hafod Lead Min. Co., 35 Beav.

391, 12 Jur. N. S. 242, 35 L. J. Ch. 304, 14
L. T. Eep. N. S. 95, 14 Wkly. Eep. 446 ; In re

Taurine Co., 25 Ch. D. 118, 53 L. J. Ch. 271,

49 L. T. Rep. N. S. 514, 32 Wkly. Eep. 129;
In re Humber Ironworks, etc., Co., 1 Ch. D.
676, 45 L. J. Ch. 48; Matter of Mexican,
etc., Co., 4 De G. & J. 544, 5 Jur. N. S. 1191,

28 L. J. Ch. 769, 7 Wkly. Eep. 681, 61 Eng.
Ch. 430; Matter of London, etc., Assur. Co.,

2 De G. & J. 638, 59 Eng. Ch. 501; In re

Phoenix L. Ins. Co., 8 Jur. N. S. 380, 31 L. J.

Ch. 340, 6 L. T. Rep. N. S. 123, 10 Wkly.
Rep. 313; In re Home Counties L. Assur. Co.,

6 L. T. Eep. N. S. 374, 10 Wkly. Eep. 457.

English cases, where the transfer was held

good because out and out, are referred to in

detail in Thompson Stockh. § 213. English
cases, where the transfer was held void be-

cause a sham, are set out in detail in Thomp-
son Stockh. § 214.

97. Re National Provincial Mar. Ins. Co.,

L. E. 5 Ch. 559, 18 Wkly. Eep. 938; /n re
Hindustan, etc.. Bank, L. E. 5 Ch. 95, 39
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L. J. Ch. 193, 21 L. T. Eep. N. S. 688, 18
Wkly. Eep. 197; In re Imperial Mercantile
Credit Assoc., L. E. 9 Eq. 223 ; Matter of Ire-

land Electric Tel. Co., 3 De G. F. & J. 297,

64 Eng. Ch. 234 ; Matter of Mexican, etc., Co.,

2 De G. F. & J. 302, 6 Jur. N. S. 1270, 30
L. J. Ch. 113, 3 L. T. Eep. N. S. 421, 9 Wkly.
Eep. 6, 63 Eng. Ch. 234; Matter of Mexican,
etc., Co., 1 De G. F. & J. 75, 6 Jur. N. S.
181, 29 L. J. Ch. 243, 1 L. T. Eep. N. S.

115, 8 Wkly. Rep. 52, 62 Eng.' Ch. 58; Chin-
nock's Case, Johns. 714, 8 Wkly. Rep. 253.

Rule not displaced by the fact that the con-

stitution of the company declares that trus-

tees shall not be recognized, etc. Chinnock's-

Case, Johns. 714, 8 Wkly. Rep. 255.

98. In re Accidental Death Ins. Co., L. R.
6 Ch. 905 note; In re Accidental Death, etc.,

Co., L. R. 6 Ch. 902, 25 L. T. Rep. N. S.

438, 20 Wkly. Rep. 9 (Sir G. Mellish, L. J.,

dissenting) ; In re Accidental Death Ins. Co.,

L. R. 16 Eq. 449, 43 L. J. Ch. 116, 21 Wkly.
Rep. 900 (before Lord Selborne, L. C.) ; In re
Consols Ins. Assoc., L. R. 10 Eq. 479, 40
L. J. Ch. 35.

99. Robison v. Beall, 26 Ga. 17. Company
Morgan v. Brower, 77 Ga. 627; Lesassier v.

Kennedy, 36 La. Ann. 539.

1. Irons V. Manufacturers' Nat. Bank, 17

Fed. 308.

2. Transfers to persons who are non sui

juris are separately considered in a succeed-

ing subdivision. See infra, VIII, N, 8, a et

seq.
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is void as to creditors of the company and as to other shareholders, although as

between the transferrer and the transferee the transfer may have been ont and
ont.^/^The trust fund for creditors, of which the unpaid subscriptions consist,

cannot thus be frittered away and dissipated, even with the consent of the

directors, since the giving of such consent would be a breach of trust on their

part*

(ii) Stress Laid bt Ambbigan Judges on Question of Intent— (a) In
.General. It will be observed, upon a reading of the American cases, that they

lay the principal stress on the question of an intent on the part of the transferrer

to escape liability.^

(b) How Frauckilent Intent Proved. This fraudulent intent is generally

incapable of direct proof, but must be inferred from varying circumstances, as

that the corporation or the transferee, or both, were at the time notoriously insol-

vent;* but that the shareholder knew of the insolvency of the corporation at the

time of the transfer.'

(c) When Question of Intent Material. Where by the law of the corpora-

tion,^ whether founded in an express statute or in a valid by-law, or, as in Jrenn-

.fiylvania,in judicial construction,' the original subscriber remains liable, notwith--

standing he may have transferred his shares to another, and the transferee assumes
no liability to the company for subsequent calls,^" the question of the motive of

the transferrer of course becomes immaterial ; and the rule would necessarily be
the same in Ohio " and in Virginia, ^'^ where the transferrer remains liable and the

transferee also becomes so.-'^

d. Transfers Made With Consent of Directors, but Beyond Tlieir Power. By
the English doctrine transfers made to a nominee of the directors, in pursu-

ance of arrangements between discontented members and the directors, whereby
the former are permitted to retire from the company, have been treated

3. Marcy v. Clark, 17 Mass. 330; Provident
Sav. Inst. V. Jackson Place Skating, etc..

Rink, 52 Mo. 557 ; Miller v. Great Republic
Ins. Co., 50 Mo. 55; McClaren v. Franciscus,

43 Mo. 452; Nathan v. Whitlock, 3 Edw.
(N. y.) 215 [aifirmed in 9 Paige (N. Y.)

152].

4. Nathan v. Whitlock, 3 Edw. (N. Y.)
215 [affirmed in 9 Paige (N. Y.) 152].

5. Read for example the opinions in th«
following cases:

California.— Moore v. Boyd, 74 Cal. 167,

15 Pac. 670, per Hayne, C.

Louisiana.— Smith v.- Saloy, 42 La. Ann.
183, 7 Eo. 450.

Massachusetts.— Marcy v. Clark, 17 Mass.
330, per Parker, C. J.

Missouri.— McClaren v. Franciscus, 43 Mo.
452, per Wagner, J. [quoted with approval in

Provident Sav. Inst. v. Jackson Place Skat-
ing, etc., Rink, 52 Mo. 557].

United States.— Johnson v. Laflin, 13 Fed.
Cas. No. 7,393, 5 Dill. 65, per Dillon, J.

a Bowden v. Johnson, 107 U. S. 251, 2

S. Ct. 246, 27 L. ed. 386. That such testi-

mony will overbear that of a single witness
see Bowden v. Johnson, 107 U. S. 251, 2
S. Ot. 246, 27 L. ed. 386 [citing Clark v.

Van Reimsdyk, 9 Cranch (U. S.) 153, 3 L. ed.

6^8].

7. Miller k. Great Republic Ins. Co., 50
Mo. 55.

Circumstances tending to overcome the pre-

sumption of fraudulent intent. Johnson v.

Laflin, 13 Fed. Cas. No. 7,393, 5 Dill. 65
[affirmed in 103 U. S. 800, 26 L. ed. 532].

That the transferrer is not bound to know
that the transferee is insolvent see Miller v.

Great Republic Ins. Co., 50 Mo. 55.

Transfer to an insolvent while action is

pending against corporation upon a demand
in respect of which a shareholder would be-

come individually liable, of no avail in dis-

charging him from such liability. Rider v.

Fritchey, 49 Ohio St. 285, 30 N. E. 692, 15
L. R. A. 513.

8. Borland v. Haven, 37 Fed. 394, 13 Sawy.
551.

9. The rule in Pennsylvania is that a sub-
scription to the stock of a railroad company
creates a debt against the subscriber, from
which he cannot relieve himself by an assign-
ment or transfer made without the sanction
of the directors. Graff v. Pittsburgh, etc.,

R. Co., 31 Fa. St. 489; Pittsbuirgh, etc., R.
Co. V. Clarke, 29 Pa. St. 146.

10. Messersmith v. Sharon Sav. Bank, 96
, Pa. St. 440 ; Franks Oil Co. v. McCleary, 63
Pa. St. 317; Palmer v. Ridge Min. Co., 34, Pa.
St. 288; Delaware, etc.. Canal Nav. Co. v.

Sansom, 1 Binn. (Pa.) 70. Compare Mer-
rimac Min. Co. v. Levy, 54 Pa. St. 227, 93
Am. Dec. 697, under a Michigan statute.

11. See supra, VIII, L, 3, o; VIII, N, 5,

note 57.

12. See supra, VIII, N, 5, note 57.
13. Borland v. Haven, 37 Fed. 394, 13

Sawy. 551.
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as involving actg inconsistent with the duty of the directors, and beyond their

power, and such transferrers have been held hable as contributories." For
stronger reasons such transfers would be void under the American law, since it

is beyond the power of the directors and a breach of their trust thus to give

away that portion of the assets of the corporation of which the unpaid subscrip-

tions, or even under some theories, the statutory liability of the shareholders,

consists."

e. Reorganization of Corporation For Purpose of Defrauding Its Creditors.

If the formation of a new company is promoted by persons interested in an old

one which is insolvent, for the purpose of relieving those interested in the old

company and fastening its liabilities upon the members of the new, and the new
company, after its formation, buys the property of the old and becomes liable to

the creditors of the latter for the amount due them, such creditors are not affected

by the fraud, and can compel the shareholders of the old company to pay their

subscriptions.'^

f. Rule Where Real Purchaser of Shares Takes Transfer in Name of Irre-

sponsible Person to Avoid Liability. The rule is the same where the real pur-

chaser of corporate shares, instead of perfecting the transfer in his own name, or,

, being a corporation, in its own name, causes the transfer to be registered in the

name of an irresponsible third person, for the purpose of escaping the personal

liability of a shareholder. In such a ease the real, and not the colorable, trans-

feree will be charged with the liability of a shareholder, and this notwithstanding

what appears on the face of the books."

8. Transfers to Persons Incapable of Contracting— a. In General. The gen-

eral rule is that transfers to persons incapable of contracting are void as to cred-

itors and non-assenting shareholders, and that the transferrer remains a contribu-

tory, as though no transfer liad been made.*'

b. Transfers to Infants— (i) In Gukbbal. Under a well-understood rule a

transfer of shares to an infant is not void, but is voidable in^ the sense that the

transfer may be rejected by the directors, and avoided by the infant within a rea-

sonable time after attaining his majority.'^

(ii) To Escape Iiabilitt to Grbditoes. A transfer to an infant, made
with the purpose on the part of the transferrer of escaping liability to the credit-

ors of the corporation stands on a different footing, which is that of a fraudulent

conveyance considered in preceding paragraphs, and is ordinarily voidable at the

14. Nathan v. Whitlock, 3 Edw. (N. Y.) a ease is entitled to contribution from a.

215 [affirmed in 9 Paige (N. Y. ) 152]; Mat- fraudulent subvendee see the misdecided case

ter of Cameron's Coalbrook Steam Coal, etc., of Lesassier v. Kennedy, 36 La. Ann. 539.

Co., 5 De G. M. & G. 284, 24 L. J. Ch. 130, , Transfers for the benefit of creditors of

2 Wkly. Rep. 448, 54 Eng. Ch. 226 [affirming the transferrer see Peters v. Bain, 133 U. S.

18 Beav. 3393 ; Matter of Vale of Neath, etc'., 670, 10 S. Ct. 354, 33 L. ed. 696.

Brewery Co., 1 De G. & Sm. 750. 18. United Soe. v. Eagle Bank, 7 Conn.

15. See SMpro, VIII, B, 2, a e« seg. 456; Marey v. Clark, 17 Mass. 330; Veiller

16. Jewell V. Eock River Paper Co., 101 v. Brown, 18 Hun (N. Y.) 571.

111. 57. Compare Morgan v. Brewer, 77 Ga. 19. In re Contract Corp., L. R. 7 Ch. 115,

627. 41 L. J. Ch. 275, 25 L. T. Rep. N. S. 726, 20
17. Germania Nat. Bank v. Case, 99 U. S. Wkly. Rep. 169; Re Constantinople, etc.,

628, 25 L. ed. 448. But this, principle has Hotels Co., L. E. 5 Ch. 302, 39 L. J. Ch. 679,

been denied by the same court where the 22 L. T. Rep. N. S. 424, 18 Wkly. Rep. 394;

pledgee had tjfie shares transferred in the In re Blakely Ordnance Co., L. R. 4 Ch. 31,

first instance to an irresponsible trustee to 17 Wkly. Rep. 65; In re Norwegian Charcoal
avoid personal liability in respect of them. Iron Co., L. R. 9 Eq. 199, 21 L. T. Rep. N. S.

Anderson r. Philadelphia Warehouse Co., Ill 811, 18 Wkly. Rep. 331; In re India, etc.,

U. S. 479, 4 S. Ct. 525, 28 L. ed. 478. The Commercial Bank Corp., L. R. S' Eq. 240;
two decisions cannot be reconciled, and the In re Alexandra Park Co., L. R. 6 Eq. 512,
latter is unsound. Opposed to the latter de- 38 L. J. Ch. 85, 16 Wkly, Rep. 1033; Mat-
cision and following the former is Case v. ter of St. George's Steam Packet Co., 3

Small, 10 Fed. 722, 4 Woods 78. Upon the De G. & Sm. 31, 13 Jur. 673, 18 L. J. Ch.
question whether the original vendor in such 256.
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<?lection of the corporation, its representative after insolvency, its shareholders, or

its creditors.^

,
(ill) Transfer Tsrouoh Infant to Adult. The mere fact that a transfer

of shares has been made through several infants to an adult, the conveyances hav-

ing been attended with due formality, will not entitle the liquidator to put the

name of the original transferrer on the list in place of the last transferee, although

the company did not know that the intermediate conveyees were infants. The
last shareholder being in all respects competent, the company was estopped from
disputing his title to those shares. From the time they had a good sharehplder

on their register, .in respect to whom they were bound, and who was bound in

respect to them, they ceased to have any interest in the voidable character of the

intermediate transfers.'^'

(iv) What IF Company Is Wound TIp During Minority of Transferee.
Such a contract, however, is voidable by the company or by its representative

until ratified by the infant after attaining his majority. Hence if the company
is wound up before that time the person who has purchased the shares for the

infant, executed the necessary conveyance, and entered into the necessary cove-

nants for him, may be held as a contributory ;

'^ for it ^cannot be assumed in such a

case that the infant, after attaining his majority, would ratify the transaction

;

and this was done even where the infant, having attained his majority after the

winding-up, expressed by affidavit a desire to retain the shares, although he could

not at that time pay the amount due on them.^ Upon like grounds, where a

father transfers his shares to an infant, and the company is wound up before the

latter attains his majority, the transfer will be treated as void, and the transferrer

held as a contributory.^ But where a father applied for shares in the name of

his infant son and paid the deposits thereon, and the company refused to allow

him to execute the deed on behalf of his son, and he did no further act, he was
not a contributory.^

(v) Ratification by Infant Transferee After Attaining Majority.
What circumstances will amount to a ratification of a contract for the purchase is

a question to be determined largely upon the facts of each case. The English

courts have in several cases acted upon the principle that the fact that a person

20. Roman v. Fry, 5 J. J. Marsh. (Ky.) S4. In re Cobre Copper Min. Co., L. E,. 5

634; Castleman v. Holmes, 4 J. J. Marsh. Ch. 614, 39 L. J. Ch. 753, 23 L. T. Rep. N. S.

(Ky.) 1; Creed v. Lancaster Bank, 1 Ohio 287, 18 Wkly. Rep. 957 ; Reid's Case, 24 Beav.
St. \; In re Cobre Copper Min. Co., L. R. 318.

5 Ch. 614, 39 L. J. Ch. 753, 23 L. T. Rep. 25. Maxwell's Case, 24 Beav. 321. In an
N. S. 287, 18 Wkly. Rep. 957; In re Joint early case in Kentucky, a corporator en-

Stock Discount Co., L. R. 3 Ch. 459 note; deavored to escape liability to creditors by
In re China Steamship, etc., Coal Co., L. E. taking shares in the names of infants. This

3 Ch. 458, 16 Wkly. Rep. 1002; In re Im- was treated as "a fraud on the community."
perial Mercantile Credit Assoc.,, L. R. 19 Roman v. Fry, 5 J. J. Marsh. (Ky.) 634.

Eq. 588, 44 L. J. Ch. 252, 32 L. T." Rep. N. S. Where, however, the shares were sold in open
18, 23 Wkly. Rep. 467. market and purchased by an infant, of which
21. In re Contract Corp., L. R. 8 Ch. 266, fact the transferrer had no knowledge, and

42 L. J. Ch. 381, 28 L. T. Rep. N. S. 148, the company, after discovering this fact,

21 Wkly. Rep. 181 [reversing L. R. 14 Eq. failed for more than two years— at the ex-

454]. piration of which time the company was
22. In re Asiatic Banking Corp., L. R. 5 wound up— to notify the transferrer of such

Ch. 298, 39 L. J. Ch. 461, 22 L. T. Rep. N. S. fact, and that they had repudiated the trans-

217, 18 Wkly. Rep. 366; In re Imperial Mer- fer on account of it, the laches of the com-
cantile Credit Assoc, L. R. 19 Eq. 588, 44 pany precluded the right to put the name of

L. J. Ch. 252, 32 L. T. Rep. N. S. 18, 23 the transferrer again on the register. In re

Wkly. Rep. 467; In re Continental Bank European Cent. R. Co., L. R. 8 Eq. 656, 39
Corp., li. R. 8 Eq. 504; Reaveley's Case, 1 L. J. Ch. 64. Where a father purchased
De G. & Sm. 550; In re North of England shares, and had them registered in the name
Joint-stock Banking Co., 1 Hall & T. 118, of his infant son, whom he personated, upon
13 Jur. 158, 18 L. J. Ch^ 110. winding up, the son's name was removed
23. In re Continental Bank Corp., L. R. from the register and the father made a con-

8 Eq. 504. tributory in his stead. In re Imperial Mer-
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allows his name to remain for a length of time on the list of contribntories of a
company, without making any objection, does not raise an equity against his

applying to have it removed, where no loss is sustained by the estate which would
have been avoided if tlie application had been made earlier.^' Some distinct act,

they have held, must be shown to make him liable ; and such an act was not dis-

covered in the fact that his solicitor had attended, for himself and others, at a
judge's chambers, to make opposition to a judicial order for a call.^ Other of

those courts have discovered an intention to ratify in failing to repudiate, for two
years after majority, the company being a going concern.^ And where the infant

acquiesced for five months after majority, and transferred some of his shares, and
did not object until four months after winding up, it was held that there was a

ratification.^' In another cate acquiescence for more than a year was deemed suf-

ficient, where the late infant had executed a transfer of his shares ;
^ but the con-

trary was held of an acquiescence of three years without knowledge that his name
was on the list.'' And it seems that the infant will be held in any case, on the

ground of fraud, where he procures the shares with the intention of keeping them
if the company succeeds and repudiating them if it fails.^

e. Transfers to Married Women— (i) Yalidity of. A married woman has

the legal capacity to receive a transfer of stock in a national banking corporation,

although the consideration may have proceeded wholly from the husband.^ "We

have seen that ^ by the principles of the common law the husband is liable for

calls in respect of shares held by his wife. In a corporation created under the

laws of a state where married women are under the common-law disability, he

makes himself answerable to creditors in respect of them.^ Where the condition

of the local law is such that a married woman can enter into contracts as if sole

so as to charge her separate estate, she can purchase shares in a corporation or

joint-stock company on the credit of such an estate, so as to bind it and make her

a contributory in respect of it ;
^ and whether she does so contract and is und-er-

stood as so contracting by the other contracting parties will be a question depend-

ing upon the facts and circumstances of each particular case."

(ii) Weetsbr Husband or Wife Liable Where She Owns Shares
Before Marriage. Where the status of a married woman remains as at com-

mon law, if she owned the stock before her coverture, after which time her

husband reduced it into his possession, in the event of the insolvency of the cor-

poration, he of course will be liable to creditors ; but where he did not thus

cantile Credit Assoc, L. E. 19 Eq. 588, 44 35. National Commercial Bank v. McDon-

L. J. C£ 252, 32 L. T. Kep. N. S. 18, 23 nell, 92 Ala. 387, 9 So. 149.

Wklv Hep 467 36. In re Leeds Banking Co., L. E. 3 Eq.

Se." In re Mexican, etc., Co., L. R. 2 Ch. 781, 36 L. J. Ch. 90, 15 L. T. Rep. N. S. 266,

387; In re Alexandra Park Co., L. E. 6 Eq. 15 Wkly. Rep. 146, and so in In re Northum-

512, 38 L. J. Ch. 85, 16 Wkly. Eep. 1033. berland, etc., Dist. Banking Co., 1 De G.

27. In re India, etc.. Commercial Bank F. & J. 533, 6 Jur. N. S. 331, 29 L. J. Cli.

Corp., L. R. 8 Eq. 240. 269, 8 Wkly. Eep. 297. Power of married
28.' In re Norwegian Charcoal Iron Co., woman to transfer stock without consent of

L e' 9 Eq. 363, 39 L. J. Ch. 199, 21 L. T. her husband. Howard v. Bank of England,

Rep.N S. 811, 18 Wkly. Eep. 331. L. E. 19 Eq. 295, 44 L. J. Ch. 329, 31 L. T.

29. In re Blakely Ordnance Co., L. R. 4 Rep. N. S. 871, 23 Wkly. Eep. 303. Man-

Ch. 31, 17 Wkly. Eep. 65. damus awarded to compel registry of shares

30. Re Constantinople, etc.. Hotels Co., in the name of married woman. Eeg. v.

L. R. 5 Ch. 302, 39 L. J. Ch. 679, 22 L. T. Carnatic R. Co., L. R. 8 Q. B. 299, 42 L. J.

Rep. N. S. 424, 18 Wkly. Rep. 394. Q. B. 169, 28 L. T. Rep. N. S. 413, 21 Wkly.

31. In re Contract Corp., L. R. 7 Ch. 115, Rep. 621.

41 L J. Ch. 275, 25 L. T. Rep. N. S. 726, 20 37. In re Leeds Banking Co., L. E. 3^ Eq.

Wkly Rep 169 781, 36 L. J. Ch. 90, 15 L. T. Rep. N. S. 266,

32. Be Constantinople, etc.. Hotels Co., 15 Wkly. Rep. 146; Johnson v. Gallagher, 3

L. R. 5 Ch. 302, 39 L. J. Ch. 679, 22 L. T. De G. F. & J. 494, 7 Jur. N. S. 273, 30 L. J.

Eep. N. S. 424, 18 Wkly. Eep. 394. Ch. 298, 4 L. T. Rep. N. S. 72, 9 Wkly. Rep.

33. Keyser v. Hitz, 133 U. S. 138, 10 S. Ct. 506, 64 Eng. Ch. 387. Special provisions in

290, 33 L. ed. 531. the constitution of an English company may
34. See supra, VI, G, 1. prevent married women from holding its
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reduce the shares into his possession, but allowed the wife to receive the dividends,

she was held responsible to the creditors of the corporation under a general stat-

ute making shareholders individually liable.^* But the English cases hold that

where a man marries a shareholder and allows the shares to remain in her name,
he will be a contributory in respect to them ; ^ but both husband and wife sliould

be put on the list, since if she survives her liability will survive also.*" But one
who marries a female shareholder, without reducing her shares into his possession,

is liable as a contributory only in respect of the liabilities of the company accru-

ing or incurred during the coverture/'

(hi) When Trustees Fon Feme Covebt Shareholdebs Become Per-
sonally Liable. Upon grounds fully stated elsewhere,^ if a married woman's
shares are held by trustees for her, in the absence of statutes providing otherwise,

they must respond as shareholders and look to her for indemnity.^
d. Transfers to Corporation Itself— (i) In General Void. The general rule

is that unless the governing statute or constitution of a company authorizes it in

express terms to purchase its own shares, such a purchase is ultra vires.^ Where
this rule prevails the selling shareholder will remain liable to creditors, unless he
sells his shares innocently to one capable in law of purchasing and holding them,
not knowing that such purchaser is using the funds of the corporation ; ^ and not
even in that case, according to the best theory.^^ The reason is, that'he gets

—

without rendering a lawful consideration— a part of those assets which are a
trust fund for the creditors ; and the fact that he gets them innocently furnishes

no reason whatever why he should not restore them.*'

(n) Exceptions to, and Denial of, Tms Rule. Authority for stating

some exceptions to this rule will be found in the American cases, and in others

the rule is denied entirely.^ Thus it has been held that a corporation may take
its own stock in payment of debts owing to it, and may hold and sell stock thus
acquired.*' The directors have power to sell sueli stock and take notes for the
price, under the general power which they possess of managing the corporate

business.™ So a bequest to a corporation of its own shares has been held valid.^'

But whilst stock thus taken by the corporation in payment or pledge does not
merge so that it may be reissued,'^ it cannot be voted at corporate election ; for it

is not to be tolerated that the power shall thus be put into the hands of the offi-

cers of the corporation of securing themselves against the possibility of removal.^

shares, such as appears to have controlled in " 47. Com/pare Alexander v. Rollins, 14 Mo.
Angas' Case, 1 De G. & Sm. 560, 13 Jur. 76. App. 109 [affirmed in 84 Mo. 657]. See also

38. In re Reciprocity Bank, 22 N. Y. 9. Bent v. Hart, 10 Mo. App. 143.

39. White's Case, 3 De G. & Sm. 157, 14 48. 3 Thompson Corp. § 3277.

Jur. 454, 19 L. J. Ch. 497; Matter of North 49. Cooper v. Frederick, 9 Ala. 738; Go-

of England Joint-stock Banking Co., 3 De 6. lumbus City Bank v. Bruce, 17 N. Y. 507

& Sm. 36, 13 Jur. 674, 18 L. J. Ch. 251; Barton r. Port Jackson, etc., Plank Road Co.,

Matter of North, of England Joint-stock 17 Barb. (N. Y.) 397; Taylor v. Miami Ex-

Banking Co., 3 De G. & Sm. 18. porting Co., 5 Ohio 162, 22 Am. Dec,

40. Matter of North of England Joint- 785.

stock Banking Co., 3 De G. & Sm. 36, 13 Jur. 50. Williams v. Savage Mfg. Co., 3 Md
674, 18 L. J. Ch. 251. Ch. 418; Chillicothe Branch Ohio State Bank
41. Matter of Vale of Neath Brewery Co., v. Fox, 5 Fed. Cas. No. 2,683, 3 Blatchf. 431

3 De G. & Sm. 210, 14 Jur. 898, 19 L. J. Ch. An agreement of a corporation to sell its own
385. shares for less than their par value has been

42. See supra, VIII, M, 2, h. held valid, it not appearing how the com-
43. Butler v. Cumpston, L. R. 7 Eq. 16, pany acquired the stock. Otter v. Brevoort

38 L. J. Ch. 35, 17 Wkly. Rep. 241. Petroleum Co., 50 Barb. (N. Y.) 247.

44. Merchants' Nat. Bank v. Overman Car- 51. Rivanna Nav. Co. v. Dawsons, 3

riage Co., 17 Ohio Cir. Ct. 253. Gratt. (Va.) 19, 46 Am. Dec. 183.

45. Johnson v. Laflin, 103 U. S. 800, 26 52. Williams v. Savage Mfg. Co., 3 Md.
L. ed. 532 [affirming 13 Fed. Cas. No. 7,393, Ch. 418.

5 Dill. 65]. 53. Brewster v. Hartley, 37 Cal. 15, 99
46. Crandall v. Lincoln, 52 Conn. 73, 52 Am. Dec. 237; Eic p. Holmes, 5 Cow. (N. Y.)

Am. Rep. 560. 426.
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(hi) Effect of Want of Knowledge on Part of Transfember That
Sbares Are Being Purchased For Corporation. If a shareholder, in sell-

ing his shares, deals at arm's length with the company, and conveys them to a
qualified person under circumstances which do not charge him with knowledge
that the transferee is a mere trustee for the company, and he in point of fact has

no suoli knowledge, the existence of such a fact will not avoid the transfer and
make him a contributory.^ The same rule has been applied where the shares

were sold to a qualiiied person through a broker, the vendor having no knowl-
edge of the fact that the transferee received them in trust for the company, or

that they were purchased with the company's funds.''

e. Transfer of Shares to Non-Existent op Fictitious Person. It is not neces-

sary to do more than state the proposition that a shareholder cannot escape the

obligation of performing his contract of subscription by the device of transferring

his shares to a fictitious or non-existent person, under the theory that he has thus

abandoned his shares.''

9. Exoneration of Transferrer— a. General Rule That Who Is Transferrer

Is Determined by Corporate Books— (i) Statement of Rjxle. The general rule

already noticed," then, is that every person whose name, by his authority, has

been placed on the books of a coi'poration as a shareholder, is such, both as to

the corporation'^ and to its creditors, so long as his name remains there."

(ii) AlthoughHe Holds as Trustee, Pledgee, Etc. He may hold the

shares as trustee for others,'" or for the company itself,'' or as collateral security

TJutenable decision upholding a resolution

of a board of directors that any shareholder

indebted to the company on stock notes might
have the privilege of paying any part or all

of such indebtedness in the capital stock of

the company at a rate specified in the resolu-

tion. Columbus City Bank v. Bruce, 17

N. Y. 507.

That any manipulation which disperses the

trust fund of which unpaid share subscrip-

tions consist, or even converts it into com-
mon assets, is void as against creditors who
have given credit on the faith of it see

Sawyer v. Hoag, 17 Wall. (U. S.) 610, 21

L. ed. 731.

Validity of bona fide compromise by which
a corporation receives its own shares in pay-

ment of a debt which it would have otherwise

lost. Currier r. Lebanon Sl,ate Co., 56 N. H.
262. English cases depending upon special

circumstances, which are set out at length

in Thompson Stockh. § 238, are: London,
etc., Exeh. Bank v. Henry, L. R. 7 Eq. 334;

In re West Hartlepool Iron Co., 1 Ch. D.

664, 45 L. J. Ch. 342, 34 L. T. Rep. N. S.

164 24 Wkly. Eep. 508; Matter of Waterloo

L., etc., AssuT. Co., 2 De G. J. & S. 101, 10

Jur. N. S. 246, 10 L. T. Rep. N. S. 3, 12

Wkly. Rep. 502, 67 Eng. Ch. 80.

54. Matter of Joint-Stock Co.'s Winding-
Up Acts, 1 De G. J. & S. 488, 9 Jur. N. S.

631, 32 L. J. Ch. 326, 8 L. T. Rep. N. S. 98,

11 Wkly. Rep. 385, 66 Eng. Ch. 379.

55. Johnson v. Laflin, 13 Fed. Cas. No.

7,393, 5 Dill. 65 [affirmed in 103 U. S. 800,

26 L. ed. 532] ; Nicol's Case, 3 De G. & J.

387.

56. Muskingum Valley Turnpike Co. v.

Ward, 13 Ohio 120, 42 Am. Dec. 191.

57. See supra, VIII, M, 1, a.

58. See svpra, VII, D, 5, a, (I).

[VIII. N, 8, d, (in)]

59. Connecticut.—State v. Ferris, 42 Conn.
560.

Qeorgia.— Force v. Dahlonega Tanning
etc., Mfg. Co., 22 Ga. 86.

Maine.— Skowhegan Bank v. Cutler, 49 Me.
315; Fowler v. Ludwig, 34 Me. 455; Stanley
V. Stanley, 26 Me. 191.

Massachusetts.— Holyoke Bank v. Bum-
ham, 11 Cush. 183; Grew v. Breed, 10 Mete.

569; Crease v. Babcock, 10 Mete. 525.

Missouri.— A. Wight Co. v. Steinkemeyer,

6 Mo. App. 575.

New York.— V. S. Trust Co. v. U. S. Fire

Ins. Co., 18 N. Y. 199, 6 Abb. Pr. 385; Wor-
rall c. Judson, 5 Barb. 210.

Pennsylvania.— Bell's Appeal, 115 Pa. St.

88, 2 Am. St. Rep. 532.

United States.— Richmond v. Irons, 121

U. S. 27, 7 S. Ct. 788, 30 L. ed. 864; Borland
r. Haven, 37 Fed. 394, 13 Sawy. 551 (under
California code) ; Irons v. Manufacturers'
Nat. Bank, 27 Fed. 591.

60. Borland v. Haven, 37 Fed. 394, 13

Sawy. 551 ; In re International Contract Co.,

L. R. 7 Cli. 485, 41 L. J. Ch. 564, 26 L. T.

Rep. N. S. 487, 20 Wkly. Rep. 430; In re

Norwegian Charcoal Iron Co., L. R. 9 Eq.
363, 39 L. J. Ch. 199, 21 L. T. Rep. N. S.

811, 18 Wkly. Rep. 331; In re Independent
Assur. Co., 1 Sim. N. S. 389, 40 Eng. Ch.

389. See also supra, VIII, M, 2, a et

seg.

61. In re National Financial Co., L. R. 3

Ch. 791, 18 L. T. Rep. N. S. 895, 16 Wkly.
Rep. 994; Hemming v. Maddick, L. R. 9 Eq.

175 [affirmed in L. R. 7 Ch. 395, 41 L. J.

Ch. 522, 26 L. T. Rep. N. S. 565, 20 Wkly.
Rep. 433] ; In re Imperial Mercantile Credit
Assoc, L. R. 3 Eq. 361; Hoare's Case, 3»
Beav. 225, 2 Johns. & H. 229. See also su,pni,

VIII, M, 2, c.
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for money loaned ;
^ and yet he is personally liable as a shareholder, and if he

suffers loss in consequence of his position he must seek indemnity from the
equitable owner.*' Nor will a private agreement between the transferrer and
transferee that the former shall not be liable relieve him from such liability.^

(in) Holder Liable After Sale of Ssabes and Delivery of Certifi-
cate UNTIL Name Remoted From Corporate Books. So although he may
have sold his shares to another and received pay for them, and delivered to the
purchaser his certificate, yet until the transfer has been perfected by registering
the transfer on the corporate books as required by the charter, statute, articles of
association, or deed of settlement governing the company, the transfer, although
valid as between him and the transferee,^' does not divest his liability as a share-
holder to the company ^ or to its creditors.*^

62. Illinois.— WiM&elock. v. Kost, 7-7 111.

296.

Maryland.— Magruder v. Colston, 44 Md.
349, 22 Am. Kep. 47.

Massachusetts.— Holyoke Bank v. Burn-
ham, 11 Cush. 183; Crease v. Babcock, 10
Mete. 525.

Missouri.— Simmons v. Hillj 96 Mo. 679, 10
S. W. 61, 2 L. R. A. 476.

New Tork.— V. S. Trust Co. v. V. S. Fire
Ins. Co., 18 N. Y. 199; Rosevelt v. Brown, 11

N. Y. 148 ; Adderly v. Storm, 6 Hill 624.

United States.—Pullman v. Upton, 96 U. S.

328, 24 L. ed. 818.

And Eee supra, VIII, M, 1, b.

63. Stover v. Flack, 30 N. Y. 64; In re

National Financial Co., L. K. 3 Ch. 791, 18

L. T. Rep. N. S. 895, 16 Wkly. Rep. 994;
Hemming v. Maddick, L. K. 9 Eq. 175 [af-

firmed in L. R. 7 Oh. 395, 41 L. J. Ch. 522,

26 L. T. Rep. N. S. 565, 20 Wkly. Rep. 433].

64. Bell's Appeal, 115 Pa. St. 88, 8 Atl.

177, 2 Am. St. Rep. 532.

65. Alabama.— Duke r. Cahawba Nav. Co.,

10 Ala. 82, 44 Am. Dec. 472.

Maryla/nd.— Hall v. U. S. Insurance Co., 5

Gill 484.

Massachusetts.—Brigham v. Mead, 10 Allen
245; Sargent v. Essex Mar. R. Corp., 9 Pick.

202; Sargent V. Franklin Ins. Co., 8 Pick.

90, 19 Am. Dee. 306; Nesmith v. Washington
Bank, 6 Pick. 324; Quiner v. Marblehead
Social Ins. Co., 10 Mass. 476.

Missouri.— Moore v. Bank of Commerce, 52
Mo. 377; Chouteau Spring Co. v. Harris, 20

Mo. 382 ; St. Louis Perpetual Ins. Co. v. Good-
fellow, 9 Mo. 149.

New York.—Johnson v. Underbill, 52 N. Y.
203; Gilbert v. Manchester Iron Mfg. Co., 11

Wend. 627; Utica Bank v. Smalley, 2 Cow.
770, 14 Am. Dec. 526.

England.— McEuen v. West London
Wharves, etc., Co., L. R. 6 Ch. 655, 40 L. J.

Ch. 471, 25 L. T. Rep. N. S. 143, 19 Wkly.
Rep. 837 ; In re Joint Stock Discount Co.,

L. R. 2 Ch. 16, 36 L. J. Ch. 32, 15 L. T. Rep.
N. S. 198, 15 Wkly. Rep. 117; Castellan v.

Hobson, L. R. 10 Eq. 47, 39 L. J. Ch. 490, 22

L. T. Rep. N. S. 575, 18 Wkly. Rep. 731;
Walker v. Bartlett, 18 C. B. 845, 2 Jur. N. S.

643, 25 L. J. C. P. 263, 4 Wkly, Rep. 681, 36

Eng. L. & Eq. 368, 86 E. C. L. 845; Shaw v.

Rowley, 11 Jur. 911, 16 L. J. Exch. 180, 16

M. & W. 810, 5 R. & Can. Oas. 47; Sheffield,

etc., R. Co. V. Woodcock, II L. J. Exch. 26,

7 M. & W. 574, 2 R. & Can. Cas. 522.
An assignment not made in conformity with

the law governing the corporation will pass
an equitable title which will bind all persons
having notice of it. Black v. Zacharie, 3
How. (U. S.) 483, 11 L. ed. 690.

66. Marlborough Mfg. Co. v. Smith, 2
Conn. 579; Helm v. Swiggett, 12 Ind. 194;
New Albany, etc., R. Co. v. McCormick, 10
Ind. 499, 71 Am. Dec. 337; Coleman v.

Spencer, 5 Blackf. (Ind.) 197.

67. California.— Visalia, etc., R. Co. v.

Hyde, 110 Cal. 632, 43 Pac. 10, 52 Am. St.

Rep. 136.

Iowa.— Perkins v. Lyons, 111 Iowa 192, 82
N. W. 486; White v. Green, 105 Iowa 176, 74
N. W. 928 [affirming 70 N. W. 182, under a
comparison and construction of statutes].
Kansas.— Plumb v. Enterprise Bank, 48

Kan. 484, 29 Pac. 699, transferrer cannot
complain that no by-law has been enacted
prescribing the manner of making transfers,

or claim exemption from individual liability

on the stock sold on that ground.
Maine.— Dane v. Young, 61 Me. 160.

Minmesota.— Harper v. Carroll, 66 Minn.
487, 69 N. W. 610, 1069, assignor of corporate
stock, whose transfer was not registered on
the corporate books until after the corpora-
tion had made an assignment, when it was
registered as a transfer to the corporation
itself.

New York.— Shellington v. Howland, 53
N. Y. 371; Powers r. Knapp, 71 Hun 371, 25
N. Y. Suppl. 19, 55 N. Y. St. 23 (under a
statute) ; Worrall v. Judson, 5 Barb. 210.

Ohio.— Herrick v. Wardwell, 58 Ohio St.

294, 50 N. E. 903 (unless the transfer is

noted in the stock-book, or in the absence
of such book on the stubs of the stock cer-

tificate, although an examination of the book
as a whole would show a transfer of the
stock) ; Wehrman v. Reakirt, 1 Cine. Super.
Ct. 230.

Pennsylvania.— Burt v. Real Estate Exch.,
175 Pa. St. 619, 34 Atl. 923, 38 Wkly. Notes
Cas. 277, 52 Am. St. Rep. 858.

United States.— Giesen «?., London, etc.,

Mortg. Co., 102 Fed. 584, 42 C. C. A. 515.
England.— McEuen v. West London

Wharves, etc., Co., L. R. 6 Ch. 655, 40 L. J.

Ch. 471, 25 L. T. Rep. N. S. 143, 19 Wkly.
Rep. 837; In re Imperial Mercantile Credit

[VIII. N, 9, a, (in)]
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(iv) Further Explanation of This Rule— (a) In General. The regis-

tration being intended in part for the protection of the public,^ one who has
parted with his shares, and yet suffers his name to remain on the register, remains
a shareholder by conduct or estoppel, upon familiar grounds already discussed.*'

And where the governing statute provides that transfers can be made only by
deed and by alteration of the register, and a shareholder transfers his shares in
another way, although the company may recognize the transfer by receiving
assessments from the transferee, this, it has been held in England, does not dis-

charge the transferrer from liability to the company as a shareholder. If this

were not so the wholesome requirement of the law might be entirely eluded ; and
any person who examined the register, whether a creditor who wished to know
the names of the shareholders, or a shareholder who wished to know the names of
his co-shareholders, would be entirely deceived.™

(b) English Rule on This Point Agrees With American Rule. In this

respect the English rule coincides for the most part with the American rule, and
where the constitution of a company requires that a transfer of shares be executed
by both parties, and it is not executed by the transferee, the English courts will

not, under sections 35 and 98 of the Companies Act of 1862, rectify the register,

but will put the transferrer on the list of contributories, and leave the transferrer

and transferee to their remedies against each other."

(v) View That Transferrer Is Relieved Unless Guilty of Negli-
gence IN Seeing to Beg ulation op Transfer— (a) In General. In England,
subject to the exception of one year's time in the Companies Act of 1862, the
transferrer will not be liable as a contributory, unless his name was suffered to

remain on the register through his negligence ;
'" the rule being that where the

transferrer has done all in his power to complete the formality of the transfer he
is discharged from liability as a shareholder ;

^ or that a transferrer who has neg-
ligently suffered his name to remain on the register will be held as a contributory,''*

but one whose name remains there notwithstanding he has been guilty of no laches

will not ;
''^ and the corresponding rule in the courts of the United States is that

Assoc, L. R. 2 Ch. 596, 36 L. J. Ch. 468, 16 re Overend, L. R. 5 Eq. 193, 37 L. J. Ch. 161,

L. T. Rep. N. S. 368, 15 Wkly. Rep. 683; In 16 Wkly. Rep. 247.

re Anglo-Danubian Steam Nav., etc., Co., 72. In re Joint Stock Discount Co., L. R.
L. R. 6 Eq. 30, 37 L. J. Ch. 651, 16 Wkly. 4 Ch. 769, note 2; In re Joint Stock Discount
Rep. 749; In re Overend, L. R. 5 Eq. 193, 37 Co., L. R. 4 Ch. 768, 21 L. T. Rep. N. S. 151,

L. J. Ch. 161, 16 Wkly. Rep. 247. 17 Wkly. Rep. 978; In re Overend, L. R. 4
Compare Efird v. Piedmont Land Imp., etc., Eq. 189 ; In re Contract Corp., L. R. 3 Eq.

Co., 55 S. C. 78, 32 S. E. 758 [relieving de- 84, 36 L. J. Ch. 121; In re Joint Stock Dis-

nied in 55 S. C. 88, 32 S. E. 897], construe- count Co., L. R. 3 Eq. 77; In re London, etc.,

tion of statutes. Exeh. Bank, L. R. 2 Eq. 226; In re New-
68. The rule is intended for the benefit of castle-Upou-Tyne Mar. Ins. Co., 19 Beav. 107;

tie company also (see supra, VII, D, 5, a, Shortridge v. Bosanquet, 16 Beav. 84. *

(n
) ) ; and hence as between the transferee and 73. In re Contract Corp., L. R. 3 Eq. 84,

the company, unless his own transfer is made 36 L. J. Ch. 121 ; In re London, etc., Exch.
upon the books of the company, he is not a. Bank, L. R. 2 Eq. 226 ; In re Newcastle-Upon-
shareholder. The mere fact that he owns the Tyne Mar. Ins. Co., 19 Beav. 107; Short-
certificate of stock does not make him a share- ridge v. Bosanquet, 16 Beav. 84. But see

holder. Marlborough Mfg. Co. v. Smith, 2 Bosanquet v. Shortridge, 4 Exch. 699, 14 Jur.
Conn. 579; Helm v. Swiggett, 12 Ind. 194; 71, 19 L. J. Exch. 221.

New Albany, etc., R. Co. i'. McCormick, 10 74. In re Joint Stock Discount Co., L. R.
Ind. 499, 71 Am. Dec. 337; Coleman n. 2 Ch. 16, 36 L. J. Ch. 32, 15 L. T. Rep. N. S.

Spencer, 5 Blaekf. (Ind.) 197. 198, 15 Wkly. Rep. 117; /re re Anglo-Danubian
69. Plumb v. Enterprise Bank, 48 Kan. Steam Nav. Co., L. R. 6 Eq. 30, 37 L. J. Ch.

484, 29 Pac. 699; In re Reciprocity Bank, 651, 16 Wkly. Rep. 749; In re Contract Corp.,

22 N. Y. 9. See also supra, VI, P, 7, a, (l) . L. R. 3 Eq. 84, 36 L. J. Ch. 121.

70. McEuen ». West London Wharves, etc., 75. Richmond i;.. Irons, 121 U. S. 27, 7
Co., L. R. 6 Ch. 655, 40 L. J. Ch. 471, 25 S. Ct. 788, 30 L. ed. 864; In re Joint Stock
L. T. Rep. N. S. 143, 19 Wkly. Rep. 837. Discount Co., L. R. 4 Ch. 769, note 2; In re

71. In re Imperial Mercantile Credit Joint Stock Discount Co., L. R. 4 Ch. 768, 21
Assoc, L. R. 2 Ch. 596, 36 L. J. Ch. 468, 16 L. T. Rep. N. S. 151, 17 Wkly. Rep. 978; In
L. T. Rep. N. S. 368, 15 Wkly. Rep. 683; In re Overend, L. R. 4 Eq. 189; In re Joint
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CORPORATIONS [10 Cye.J 7ir

where the shareholder in selling his shares does all that a careful and prudent
business man should do to discharge himself from liability as a shareholder, he
will not be held responsible for the neglect and carelessness of an officer of the

corporation in failing to register the transfer.''''

(b) Not Relieved Because There Is No By-Law Reqmrvng Recording of
Transfers. But while recognizing this principle it has been held that a share-

holder who after a sale of his stock permits his name to remain on the books of

the corporation as a shareholder and knows, or should know, the common .usage

of the corporation as to the recording of transfers cannot complain that no by-law
has been enacted prescribing the manner of transfer, or claim exemption from
individual liability on that ground because of his negligence.''''

(o) Rule as to Negligence in Recording Transfer Where Transferrer Is
Director. The rule which requires the transferrer to see to it that the name of

the transferee is substituted for his on the books of the company seems to apply
without exception, where the transferrer is a director. He is in a very different

position from that of an ordinary shareholder, for he has the means of seeing that

all the formalities of transfer required by the constitution of ijhe company are

complied with, and he is therefore bound in transferring his shares to see to the

regularity of the transfer. If he fails in this he remains a contributory.''^ The
same principle has been applied where the auditor of a failing company trans-

ferred his shares to the managing director under circumstances of doubtful good
faith, and where the requisite formalities were not attended to.''^

b. Liability of Purchaser of Shares Which Are Not Formally Transferred on
Books of Corporation. It is impossible to state a statutory rule on this subject.

It has been held that a purchaser of corporate shares becomes liable to the cred-

itors of the corporation, although the transfer was not recorded on the books of

the company.^

Stock Discpunt Co., L. R. 3 Eq. 77 (holding
that a delivery of the share certificate in-

dorsed in blank to the president of the cor-

poration, not as president, but as purchaser
of the shares, did not discharge these as the

transferrer, where the transfer was not in

fact registered ) . For a further illustration

of this doctrine see Chemical Nat. Bank v.

Colwell, 132 N. Y. 250, 30 N. E. 644, 43 N. Y.
St. 876 {reversing 16 Daly (N. Y.) 28, 9

N. Y. Suppl. 285, 29 N. Y. St. 726]. This
doctrine is denied in Ohio, and a transferrer

is liable to creditors until he gets his name
oflF the corporate books, although he is unable
to do it, and notwithstanding the corporation
trej.ts the transferee as the owner of the
shares. Harpold v. Stobart, 46 Ohio St. 397,

21 N. E. 637, 15 Am. St. Rep. 618, transferrer

not registered in consequence of the neglect
of the company.

76. Whitney v. Butler, 118 U. S. 655, 7

S. Ct. 61, 30 L. ed. 266; Young v. McKay,
50 Fed. 394; Hayes ». Yawger, 39 Fed. 912;
Hayes v. Shoemaker, 39 Fed. 319.

77. Plumb V. Enterprise Bank, 48 Kan.
484, 29 Pac. 699.

78. In re Newcastle-Upon-Tyne Mar. Ins.

Co., 19 Beav. 97. There is one untenable de-

cision to the contrary. Chemical Nat. Bank
1). Colwell, 132 N. Y. 250, 30 N. E. 644, 43
N. Y. St. 876. See also Beals v. Buffalo Ex-
panded Metal Constr. Co., 49 N. Y. App. Div.

589, 63 N. Y. Suppl. 635, transferrer was both
a director and the president.

79. In re Newcastle-Upon-Tyne Mar. Ins.

Co., 19 Beav. 107.
" Rectifying the register " under English

Companies Act ( 1862 ) , § 35. In re Joint
Stock Discount Co., L. R. 4 Ch. 769, note 2;
In re Joint Stock Discount Co., L. R. 4 Ch.

768, 21 L. T. Rep. N. S. 151, 17 Wkly. Rep.
978 ; In re Hercules Ins. Co., L. R. 9 Eq. 589,

39 L. J. Ch. 458, 18 Wkly. Rep. 370; In re
Joint Stock Discount Co., L. R. 3 Eq. 77; In
re London, etc., Exch. Bank, L. R. 2 Eq. 226;
Lindley Compf. L. (5th ed.) 61, 748, 755,

832, 834. VSTiere name wrongly on register

in first instance. In re Anglo-Danubian Steam
Nav. Co., L. R. 6 Eq. 30, 37 L. J. Ch. 651,
16 Wkly. Rep. 749 ; In re Canadian Native Oil

Co., L. R. 5 Eq. 118, 37 L. J. Ch. 257; In re
European Assur. Soc. Arbitration Acts, 3
Ch. D. 21, 45 L. J. Ch. 801, 34 L. T. Rep. N. S.

929; In re European Assur. Soe. Arbitration
Acts, 3 Ch. D. 10, 45 L. J. Ch. 804, 34 L. T.
Rep. N. S. 926.

80. White v. Marquardt, 105 Iowa 145, 74
N. W. 930 [affirming (Iowa 1897) 70 N. W.
193, imder the operation of statutes] ; Bissell
V. Heath, 98 Mich. 472, 57 N. W. 585 (where
the transfer has been accepted by the corpo-
ration) ; Basting v. Northern Trust Co., 61
Minn. 307, 63 N. W. 721 (imder the operation
of a statute, purchaser at execution sale of
stock of a corporation keeping no regular
stock-book). But it has been held that a
purchaser of stock in a national bank, who-
indorses his certificate to the cashier of the
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e. Effect Upon Liability of Shareholders of Waiver by Corporation of Formal
Transfer. This question need not be here considered, in so far as it affects the

rights of the corporation itself. The rule which requires transfers to be registered

on the books of the company is for the most part intended for the benefit of the

company itself.*' The company may therefore waive it and estop itself from
suing the transferrer for future assessments,*^ and it will not be allowed to derive

an advantage from its own negligence.^ And this rule also estops a receiver of a

corporation where the theory prevails that his rights are derivative from the cor-

poration, and that he possesses no higher title than the corporation itself had."
In general the corporation becomes estopped from treating the transferrer as its

shareholder after it has accepted the transferee as such, as by paying annual
dividends to him for a number of years.

d. Liability to Creditors Where Consent of Directors to Transfer Is Necessary,

but Has Not Been Obtained. If the constitution or governing statute of a joint-

stock company exacts a condition precedent to a valid transfer of shares, as that

the consent of the directors shall have been obtained or that the transferrer shall

have paid all assessments,^ a transfer without the performance of this condition,

not being good between the transferrer and the company, leaves him of course

liable to its creditors.*'

e. Other Questions Relating to Divesting Liability of Transferrer. These will

be briefly noted in the margin.*'

0. Liability of Executors, Administrators, Heirs, and Leg-atees—
1. Corporate Shares Are Personal Property. Corporate shares are personal

property and pass to the personal representative of the deceased shareholder and
not to ills heirs.**

bank upon a sale to the latter individually, at

a time when the bank is solvent, cannot be
held liable upon such stock because of the
failure of such cashier to perform the duty of

transferring the stock upon the bank-books,
especially where the bank has recognized the
validity of the transfer by paying dividends

to the cashier. Snyder v. Foster, 73 Fed.
136, 19 C. C. A. 406.

81. See supra, VII, D, 5, a, (I) et seq.

82. Isham v. Buckingham, 49 N. Y. 216;
Bank of Commerce v. Newport Bank, 63 Fed.
896, 11 C. C. A. 484; Upton v. Burnham, 28
Fed. Gas. No. 16,798, 3 Biss. 431. See also

Billings V. Robinson, 94 N. Y. 415 [affirming
28 Hun (N. Y.) 122].

83. Central Nat. Bank V. Williston, 138
Mass. 244 ; Robinson r. New Berne Nat. Bank,
95 N. Y. 637.

84. Cutting V. Damerel, 88 N. Y. 410, 411
[reversing 23 Hun (N. Y.) 339]; Earle v.

Coyle, 97 Fed. 410, 38 C. C. A. 226 [affirm-
ing 95 Fed. 99].

85. Be National Provincial Mar. Ins. Co.,

L. R. 5 Ch. 559, 18 Wkly. Rep. 938.

86. In re Overend, L. R. 2 Eq. 554, 35
L. J. Ch. 826, 14 L. T. Rep. N. S. 32, 14 Wkly.
Rep. 1008; Bosanquet v. Shortridge, 4 Exeh.
699, 14 Jur. 71, 19 L. J. Exeh. 221. But see
Shortridge i;. Bosanquet, 16 Beav. 84; Matter
of North of England Joint-stock Banking Co.,

3 De G. & Sm. 36, 13 Jur. 674, 18 L. J. Ch.
251; Matter of North of England Joint-stock
Banking Co., 1 De G. M. & G. 576, 16 Jur.
435, 50 Eng. Ch. 444. But if this condition
is exacted by the by-laws merely it may be
waived by an established usage on the part of
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the company. Chambersburg Ins. Co. v.

Smith, 11 Pa. St.^ 120.

87. Where the transfer was to the corpo-

ration itself— facts on which it was held
that the transferrer remained a shareholder
and liable as such. Merchants' Bank v. Cook,
4 Pick. (Mass.) 405. Rule where the trans-

ferrer owns and transfers all the shares—
circumstances under which not liable to

creditors. Morgan v. Brower, 77 Ga. 627.
Statutory provisions requiring the giving of
public notice of transfers of shares generally
in newspapers— statute not complied with,
transferrer remains liable. Mason v. Force,
30 Ga. 99; Force v. Dahlonega Tanning, etc.,

Mfg. Co., 22 Ga. 86. Compare Lane v. Mor-
ris, 8 Ga. 468. Statutory provision avoiding
transfers unless made within a given time
prior to the failure of the corporation. Lump-
kin V. Jones, 1 Ga. 27. No liability of share-
holder for rent accruing under lease after he
ceased to be such by transferring his shares.
Bordman v. Osborn, 23 Pick. (Mass.) 295.

88. Alabama.— Planters', etc.. Bank v.

Leavens, 4 Ala. 753.

Massachusetts.— Hutchins v. State Bank,
12 Mete. 421; Waltham Bank v. Waltham, 10
Mete. 334.

New York.— Denton V. Livingston, 9 Johns.
96, 6 Am. Dec. 264.

North Ga/rolina.— Heart v. State Bank, 17
N. C. 111.

Ohio.— Johns v. Johns, 1 Ohio St. 350;
State V. Franklin Bank, 10 Ohio 91.

Pennsylvania.— Slaymaker v. Gettysburg
Bank, 10 Pa. St. 373 ; Gilpin v. Howell, 5 Pa.
St. 41, 45 Am. Dec. 720.
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2. Estate of Deceased Shareholder Liable, Not His Executor or Administra-

tor— a. In General. Executors or administrators of deceased shareholders are

liable as contributories, not on the same principle as other trustees, but in general

only in respect of their trnst estate.^^

b. Doctrine That Estate Not Liable. The doctrine of the supreme Judicial

Court of Massachusetts that the estate of a deceased shareholder is not liable to

creditors of the corporation is so far out of line with the current of authority and
with ordinary conceptions of justice that it will not be discussed at length, but
some of the decisions will be alluded to.*"

e. General American Doctrine. The general American doctrine is that the
liability of a shareholder whether merely to pay what is unpaid in respect of his

shares,'^ to respond to a superadded liability imposed by statute,^ or to answer in

common with the other shareholders for the debts of the corporation, under the
joint and several liability of partners,'' does not die with him, but survives in

respect of his estate in the hands of his executor or administrator.

d. Rule Confined t6 Cases Where Liability Is Contractual in Its Nature. The
rule of survivorship does not extend to cases where the statutory liability is in the
nature of a penalty or forfeiture, but it is confined to cases where the liability,

although a superadded liability created by statute in excess of the liability which
exists at common law, is in the nature of a contract, that is to say, a liability

voluntarily assumed by the act of becoming a shareholder in the face of the
statute.'*

e. Whether Executor or Legatee a Contributory. Under a provision in the
charter of a corporation that on the death of a shareholder his heirs or legal rep-

resentatives might continue the relation, it was held that the right to continue the

membership was in the heirs or devisees and not in the personal representative.'^

Rhode Island.— Arnold v. Buggies, 1 R. I.

165.

Tennessee.— Brightwell v. Mallony, 10

Yerg. 196; Union Bank v. State, 9 Yerg. 490.

Vermont.— Isham v. Bennington Iron Co.,

19 Vt. 230; Wheelock v. MotUton, 15 Vt.
519.

For an early conception that corporate
shares are real property see Welles v. Cowles,
2 Conn. 567; Howe v. Starkweather, 17 Mass.
240; Tippets v. Walker, 4 Mass. 595; In re

Meason, 4 Watts (Pa.) 341.

89. Taylor v. Taylor, L. R. 10 Eq. 477, 39
L. J. Ch. 676, 18 Wkly. Itep. 1102; Houlds-
worth V. Evans, L. R. 3 H. L. 263, 37 L. J. Ch.

«00, 19 L. T. Rep. N. S. 211, Zm re Hereford-
shire Banking Co., 33 Beav. 435; In re

Northern Coal Min. Co., 13 Beav. 133,

19 L. J. Ch. 566 [affirmed in 16 Jur. 299, 3

Maen.' & 6. 726, 49 Eng. Ch. 558] ; Matter of

St. George's Steam Packet Co., 3 De G. & Sm.
279; Matter of North of England Joint-stock
Banking Co., 3 De G. & Sm. 258 : In re North
of Englapd Joint-stock Banking Co., 15 Jur.

137, 20 L. J. Ch. 188, 3 Macn. & G. 187, 49
Eng. Ch. 141. See also Grew v. Breed, 10
Mete. (Mass.) 569; New England Commercial
Bank v. Newport Steam Factory, 6 R. I. 154,

75 Am. Dec. 688; Matter of Australia Royal
Bank, 6 De G. M. & G. 572, 55 Eng. Ch. 445.

90. Ripley v. Sampson, 10 Pick. (Mass.)
371 (opinion by Shaw, C. J.) ; Child v. Coffin,

17 Mass. 64. See also Dane v. Dane Mfg. Co.,

14 Gray (Mass.) 488; Gray v. Coffin, 9 Cush.
<Mas8.) 192, 199; Cutler v. Middlesex Factory

Co., 14 Pick. (Mass.) 483; Andrews v. Cal-
lender, 13 Pick. (Mass.) 484.

91. Davidson v. Rankin, 34 Cal. 503; Man-
ville V. Edgar, 8 Mo. App. 324; Bailey v. Hol-
lister, 26 N. Y. 112. See also Matter of Aus-
tralia Royal Bank, 6 De G. M. & G. 572, 55
Eng. Ch. 445; In re Northern Coal Min. Co.,

16 Jur. 299, 3 Macn. & G. 726, 49 Eng. Ch.
558.

93. See supra, VIII, E, 8.

93. Chase v. Lord, 77 N. Y. 1, under the
National Banking Act. So under the New
York statutes. Cochran i>.' Weichers, 119
N. Y. 399, 23 N. E. 803, 29 N. Y. St. 388, 7
L. R. A. 553 [affirming 6 N. Y. Suppl. 304,
25 N. Y. St. 571] ; Chase v. Lord, 77 N. Y.
1, 6 Abb. N. Cas. (N. Y.) 258 [reversing 10
Hun (N. Y.) 369] ; Diven v. Duncan, 41
Barb. (N. Y.) 520.

94. Lowry v. Inman, 46 N. Y. 129 (per
Allen, J.) ; Richmond v. Irons, 121 U. S. 27,
55, 56, 7 S. Ct. 788, 30 L. ed. 864. See also
Wiles V. Suydam, 64 N. Y. 173; Bailey v. Hol-
lister, 26 N. Y. 112, 116 (reasoning of
Gould, J.) ; Flash V. Conn, 109 U. S. 371, 3
S. Ct. 263, 29 L. ed. 966; Hobart v. Johnson,
8 Fed. 493, 19 Blatchf. 359.

Liability where the charter has been ex-
tended and debts have been contracted by
the corporation after the death of the share-
holder. Bailey v. Hollister, 26 N. Y.
112.

95. Montgomery Mut. Bldg., etc., Assoc, !;.

Robinson, 69 Ala. 413. Compare Security
Loan Assoc, v. Lake, 69 Ala. 456.
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Under the English law, in some deeds of settlement, the consent of the directors
was necessary to introduce a legatee as shareholder.'*

3. Mode of Enforcing Contribution From Estate of Deceased Shareholder^
a. By Proving Claim Against Estate— (i) In Genjsral. Tliis depends in every
case upon the state of tlie statute law with respect to the administration of the
estates of deceased persons and with respect to insolvent corporations. Under
many statutory systems the proper way would be to prove the demand against the
estate in the probate court, after presenting it to the executor or administrator for
allowance, or giving him the statutory notice.''

(ii) Time WiTSiN Which Demand Against Estate of Deceased Shaile-
HOLDER Must Be Presented. This depends upon statutes which are local and
special, and which are in the nature of special statutes of limitation. They will

not therefore be considered in detail, but cases construing them will be cited in

the margin .**

(in) Creditors Not to Be Delated Until Settlement of Estate of
Deceased Shareholder. It has been held by one of the appellate courts of
Illinois that complainants in a suit in equity to enforce the liability of shareholders
are not bound to wait for the settlement of claims for contribution between living;

shareholders and the estates or heirs of deceased shareholders, but that the adjust-
ment of such controversies should be left to a suit or suits having that as the
main and primary object in view.''

b. By Proceeding In Equity. It may be stated with confidence that an appro-
priate remedy to charge the estate of a deceased shareholder, even with a stat-

utory liability, is a proceeding in equity, unless this remedy is excluded by the
condition of the statute law.^

e. By Suing Executor or Administrator Without Proceeding in Probate Court.
Under some systems the creditor is permitted to bring a direct action at law
against the executor or administrator of the deceased shareholder without proving^

up his claim against the estate of the deceased in the probate court.^

96. Matter of Vale of Neath, etc., Brewery tract and either of them dies his estate shall

Co., 3 De G. M. & 6. 272, 52 Eng. Ch. be liable therefor as if the contract had beea
213. joint and several. Barton Nat. Bank v. At-
Right of executor to contribution as against kins, 72 Vt. 33, 47 Atl. 176.

residuary legatee.— For cases where the ex- 98. Greenabaum v. Elliott, 60 Mo. 25;
ecutor was compelled to pay in respect of the Burton v. Rutherford, 49 Mo. 255 ; Chambers
shares of his testator see Jervis v. Wolfer- v. ISmith, 23 Mo. 174 (statute runs from
stan, L. E. 18 Eq. 18, 43 L. J. Ch. 809, 30 time when the substantial right of recovery
L. T. E.ep. N. S. 452; Whittaker 'y. Kershaw, accrues) ; Miller v. Woodward, 8 Mo. 169;
45 Ch. D. 320, 60 L. J. Ch. 9, 63 L. T. Eep. Garesche v. Lewis, 15 Mo. App. 565 [af-
N. S. 203, 39 Wkly. Eep. 23. firmed in 93 Mo. 197, 6 S. W. 54]; Larkin

Heirs assessable to the extent of assets re- v. Willi, 12 Mo. App. 135 ; Hicks v. Jamison,
ceived from ancestors, to make up deficiency 10 Mo. App. 35.

after an estate fully administered. Payson v. 99. Wood v. Wood, 40 111. App. 182.

Hadduck, 10 Fed. Cas. No. 10,862, 8 Biss. Liability of the estates of deceased non-
300, resident shareholders see Grand Eapids Sav.

97. Nolan v. Hazen, 44 Minn. 478, 47 N. W. Bank v. Warren, 52 Mich. 557, 18 N. W.
155. A claim in favor of the creditors of a 356.

corporation against the estate of a deceased 1. Grew v. Breed, 10 Mete. (Mass.) 569;
shareholder, before the assets of the corpora- New England Commercial Bank v. Newport
tion are fully administered, is a " contingent Steam Factory, 6 E. I. 154, 75 Am. Dec. 688

;

claim " within the meaning of Minn. Gen. Turquand v. Kirby, L. E. 4 Eq. 123, 36 L. J.

Stat. c. 53, relating to claims against dece- Ch. 570, 16 L. T. Eep. N. S. 260, 15 Wkly.
dents' estates. Hospes v. Northwestern Mfg., Eep. 730. Compare Re Agriculturist Cattle
etc., Co., 48 Minn. 174, 50 N. W. 1117, 31 Am. Ins. Co., L. E. 5 Ch. 725, 23 L. T. Rep. N. S.

St. Eep. 637, 15 L. E. A. 470. In case of the 424, 18 Wkly. Eep. 1094, where this case is

death of one of the partners in a firm which noticed.

holds shares in a corporation, a claim for his 0. Thompson v. Eeno Sav. Bank, 19 Nev.
liability may be proved against his estate as 242, 9 Pac. 121, 3 Am. St. Eep. 883 [citing
if it were a joint and several liability, under Gunter v. Janes, 9 Cal. 643 ; Hull v. Standard
a statute which provides that when two or Coal, etc., Co., 7 Ohio S. & C. PI. Dec. 527, T
more persons are indebted on a joint con- Ohio N. P. 157].
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4. When Executor or Administrator Personally Liable— a. In General. If

the executor or administrator invests tlie funds of the estate in corporate shares

— in case of an executor, witliout authority so to do in the will— the shares are

treated as belonging to him, and not to tlie estate ; end he and not the estate is

responsiole as shareholder;' and if in consequence of so acting he suffers loss,

he must seek indemnity out of the trust estate.* Such an acceptance of shares

has been discovered in the act of an executor participating in the profits of the

corporation, that is to say, in receiving dividends.'

b. Executor Liable For Breach of Trust. Outside of this principle an executor
may make himself personally liable to contribute for the benefit of creditors, by
committing a breach of trust in improperly disposing of the trust fund in liis

hands, out of which contribution is regularly sought, as where executors of a
deceased shareholder, in a going and solvent company, commit a breach of trust

in paying a legacy without providing for the liability attaching to the testator's

estate at the time of his death in respect of such shares ; so that in the event of

the company afterward being wound up he must pay out of his own pocket the
calls made upon him as a contributory.*

5. Liability of Estates of Deceased Shareholders in National Banks. Ey
the National Banking Act "persons holding stock as executors, administrators,

uardians, or trustees shall not be personally subject to any liabilities as stock-

olders ; but the estates and funds in their hands shall be liable, in like manner
and to the same extent as the testator, intestate, ward, or person interested in

such trust funds would be if living and competent to act, and hold the stock in

his own name." ' Under this statute it has been held that an administrator is not
personally liable to assessment on bank-stock which always remained in his hands
m his representative capacity, and was never transferred to him on the books of

the bank, althougli he is sole heir to the intestate.' Under this statute executors

who accept shares in a national bank which were held by their testator, by includ-

ing them in the inventory, become liable as shareholders, as executors, and in

respect of the trust assets in their hands, but not in tlieir individual liability.'

P. Conditions Precedent to Right to Proceed Against Shareholders—
1. Dissolution of Corporation— a. Contracts of Corporations With Third Par-

ties Do Not Perpetuate Its Existence. Contracts entered into between a corpora-

3. Diven v. Lee, 36 N. Y. 302, 1 Transcr. acceptance of dividends was held not to bind
App. (N. Y.) 54, 34 How. Pr. (N. Y.) 197; an executrix under the circumstances. See
Bpence's Case, 17 Beav. 203 (per Lord Eom- also Matter of St. George's Steam Packet Co.,

illy, M. K.). That an executor who carries 3 De G. & Sm. 11, 13 Jur. 530, 672, 18 L. J.

on business of his testator makes himself per- Ch. 259, where the acceptance was not held
aonally liable see Alsop v. Mather, 8 Conn. to bind the executor. It has been held that

684, 21 Am. Dec. 703; Stedman v. Feidler, 20 an executor who, pursuant to the provisions

N. Y. 437 ; Thompson v. Brown, 4 Johns. Ch. of the will, procures stock standing in his

(N. Y.) 619; Ex p. Richardson, Buck 202, 3 own name to be transferred to himself as ex-

Madd. 138; Liverpool Borough Bank v. ecutor, is, on the insolvency of the corpora-

Walker, 4 T)e G. & J. 24, 61 Eng. Ch. 19; tion, secondarily liable for the shareholder's

Labouchere v. Tupper, 11 Moore P. C. 198, 5 statutory superadded liability, while the es-

Wkly. Rep. 797, 14 Eng. Reprint 670; Wight- tate is primarily liable. Markell v. Ray, 75
man v. Townroe, 1 M. & S. 412, 14 Rev. Rep. Minn. 138, 77 N. W. 788, construing Minn.
475; Ex p. Garland, 1 Smith K. B. 220, 10 Gen. Stat. (1894), § 3419.

Vea. Jr. 110, 7 Rev. Rep. 352. 6. Taylor r. Taylor, L. R. 10 Eq. 477, 39
4. In re Leeds Banking Co., L. R. 1 Ch. L. J. Ch. 676, 18 Wkly. Rep. 1102. For an-

231 ; Jackson v. Turquand, L. R. 4 H. L. 305, other illustration of the princinle on which
39 L. J. Ch. 11 ; Jn re Cheshire Banking Co., this case was decided see Knatchbull v. Fearn-
82 Ch. D. 301, 54 L. T. Rep. N. S. 558; Lind- head, 1 Jur. 687, 3 Myl. & C. 122, 14 Eng.
ley Comp. L. (5th ed.) 814. Ch. 122.

5. Matter of North of Ehgland Joint-stock 7. U. S. Rev. Stat. (1872), § 5152.

Banking Co., 3 De G. & Sm. 258. See also 8. Matter of Bingham, 10 N. Y. Suppl. 325,

Matter of St. George's Steam Packet Co., 3 32 N. Y. St. 782.

De G. & Sm. 279. Compare In re Hereford- 9. Parker v. Robinson, 71 Fed. 256, 18
shire Banking Co., 33 Beav. 435, where the 0. C. A. 36.
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tion and a third party cannot be invoked to endow the corporation with the per-
petuity of existence contrary to tlie terms of its charter."*

b. Judgment Against Dead Copporation a Nullity. A judgment cannot be
rendered against a dead corporation any more than against a" dead person, but
such a judgment is a nullity or at least subject to a reversal on error."

e. Death of Corporation Does Not Impair Obligation of Its Contracts— (i)

Statement op Rule. As in the case of a natural person, so the death of a cor-

poration does not extinguish its contracts but they survive in the sense that they
are capable of being enforced against any property of the corporation which has
not passed into the hands of a hona fide purchaser without notice.'^

(ii) GoNSEQUENCES OF Tris PRINCIPLE— (a) What Statutes Providing For
Administration of Assets of Dissolved Corporations Are Valid. It follows
that a legislative act dissolving a corporation and transferring its franchises to

another is not unconstitutional, since it does not impair the obligation of its con-
tracts.'* So it is a sound view that a man has no constitutional right not to pay
his debts;'* an act of the legislature compelling him so to do does not impair the
obligation of his contracts with his creditors, but gives vitality to them ; and
hence a statute providing that when a judgment is entered against an incorpo-
rated bank, ousting it of its franchises, its debtors shall not thereby be released

from their debts and liabilities, and prescribing a mode for collecting such debts
and enforcing such liabilities is a valid exercise of legislative power."' A statute

providing for a distribution among creditors of the property of corporations
whose charters had become forfeited was likewise vahd.'* On the other hand a
law distributing the property of an insolvent trading or banking corporation
among its shareholders, giving it to strangers, or seizing it to the use of the state

would as clearly impair the obligation of its contracts as a law giving to the heirs

the personal effects of a deceased natural person would impair the obligation of

its contracts."

(b) When Equity Will Take Charge of and Wind Up Dissolved Corpo-
ration. It follows that a corporation cannot, by dissolving itself, defeat the rights

of its creditors ; but if its officers die, resign, or refuse to act, and its shareholders

neglect or refuse to appoint others in their place, a court of equity, which never
allows a trust to fail for want of a trustee, will interfere and appoint a receiver or

manager ad interim, for the purpose of winding-up and putting an end to the

10. Humma v. Potomac Co., 8 Pet. (U. S.) the dissolution of a corporation both the debts

281, 8 L. ed. 945, per Story, J. due to it and from it are extinguished is now
H. Bonaffe v. Fowler, 7 Paige (N. Y.) thoroughly exploded. See Curry v. Wood-

S76; Mumma v. Potomac Co., 8 Pet. (U. S.) ward, 53 Ala. 371. An isolated case is found
281, 287, 8 L. ed. 945 (per Story, J.). in North Carolina holding that when the debts

IZ. Georgia.— Hightower v. Thornton, 8 of a corporation become extinguished by the
Ga. 486, 52 Am. Dec. 412. dissolution of its charter, the individual lia-

Illinois.— Tarbell v. Page, 24 111. 46. bility of the shareholders becomes extinct

Mississippi.— Nevitt i\ Port Gibson Bank, also. Malloy r. Mallett, 59 N. C. 345. A
6 Sm. & M. 513, opinion furnished by ex- weak conception of the same kind crops out
Chancellor Kent as counsel [quoted with ap- in Robinson r. Beall, 26 Ga. 17, and in Hop-
proval in Hightower v. Thornton, 8 Ga. 486, kins r. Whitesides, 1 Head (Tenn.) 31.

52 Am. Dec. 412]. 13. Mumma v. Potomac Co., 8 Pet. (U. S.)

New Torfc.— Tinkham v. Boist, 31 Barb. 281, 8 L. ed. 945.

407. 14. Harris r. Glenn, 56 Ga. 94, 96; Sparger
United States.— Bacon i: Robertson, 18 v. Cumpton, 54 Ga. 355.

How. 480, 15 L. ed. 499; Curran v. Arkansas, 15. Nevitt v. Port Gibson Bank, 6 Sm.
15 How. 304, 14 L. ed. 705; Mumma v. Poto- & M. (Miss.) 513.

mac Co., 8 Pet. 281, 8 L. ed. 945. 16. Mudge r. New Orleans Exch., etc., 10

In Alabama the supreme court held in Rob. (La.) 460.

1847 that a, shareholder of a dissolved corpo- 17. Curran v. Arkansas, 15 How. (U, S.)

ration was not liable to be garnished by a 304, 312, 14 L. ed. 705, per Curtis, J.

creditor. Paschall v. Whitsett, 11 Ala. 472. 18. Curry v. Woodward, 53 Ala. 371;

The old rule of the common law that with Brown v. Union Ins. Co., 3 La. Ann. 177

;
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(c) Dissolution of Corporation Does Not Extinguish Liability of. Share-

holders. An application ot" tlie foregoing principle is that the dissoluiion of a

corporation does not extinguish or affect the liabiHty of its shareiiolders as toward
its creditors." Nor does it increase their liability as shareholders, or render them
personally liable for tlie debts of the corporation except so far as the governing
statnto makes them so.''"

(d) Dissolution Fixes Liability of Shareholder. Bnt nnder a statute giving

to creditors of an insolvent corporation direct remedies against its shareholders,

it is said that the liability of the shareholder to the corporation, in respect of

what is unpaid on its shares, becomes fixed by the insolvency and dissolution of

the corporation, and then becomes a primary liability.''

(e) Excuses Creditor From Reducing His Demand to Judgment. More-
over, as we shall hereafter see,''' a dissolution of the corporation, even a de facto
dissolution, excusea the creditor from the vain proceeding of reducing his claim

to judgment against the corporation before the proceeding to enforce against the

shareholders those remedies which the statute on the general principles of law

gives liim.^

d. Statutes and Constitutional Provisions Making Liability oT Shareholders

Depend on Dissolution of Corporation. Statutes and constitutional provisions

exist in many states, which, in various forms of expression, impose a liability

upon shareholders to pay such debts of tlie corporation as may exist at the time

01 its dissolution. An examination of them will show that they generally predi-

cate tlie right to proceed against the shareholders upon the fact that the corpora-

tion becomes dissolved leaving debts unpaid. The operation of such statutes is

such that a dissolution of the corporation opens the door to an action by any
creditor of the corporation against any of its shareholders, without first exhausting

bis remedies against the corporation by a judgment, execution, and return of

nulla bona.^
8. What Constitutes Dissolution ^ Such as Lets in Bemedies of Creditors Against

Shareholders— (i) Not Necessary That Dissolution Should Have Been
Judicially Declamed. It is not necessary that tlie forfeiture and dissolution

should have been declared by the judgment of a court of competent jurisdiction.*

(ii) Expiration of Charter— Dissolution by Operation opLaw. Such
a dissolution may indeed take place under a statute when its charter expires by
operation of law, and when an injunction restraining it from doing business has

been made perpetual.''

(in) Dissolution by Insolvency, Bankruptcy, Cesser of Business,

Etc.— (a) In General. But an adjudication of l)ankruptcy ** or a cessation of

business by reason of utter insolvency will equally have this effect."

Carlen v. Drury, 1 Ves. & B. 154, 12 Eev. claim against a shareholder when liability of

Rep. 203. See also Knowlton v. Ackley, 8 the shareholder became fixed under the stat-

Cush. (Mass.) 93. ute prior to the dissolution of the corpora-

19. Hyman v. Coleman, 82 Cal. 650, 23 tion. Fox v. Atchison First Nat. Bank, 9
Pac. 62, 16 Am. St. Rep. 178. Kan. App. 18, 57 Pao. 241.

20. Tarbell f. Page, 24 111. 46. 25. how fact of dissolution pleaded.— See
31. Garesche v. Lewis, 98 Mo. 197, 6 S. W. Perry t: Turner, 55 Mo. 418 ; Poughkeepsie

64. Bank v. Ibbotson, 24 Wend. (N. Y.) 473;
22. Bee infra, VIII, P, 3, a et seg. Blake v. Hinkle, 10 Yerg. (Tenn.) 218.

23. Shellington i: Howland, 53 N. Y. 371 26. McDonnell v. Alabama Gold L. Ins. Co.,

[affirming 67 Barb. (N. Y.) 14]. With which 85 Ala. 401, 5 So. 120; Shickle v. Watts, 94
compare Kincaid v. Dwindle, 59 N. Y. 548 Mo. 410, 7 S. W. 274.

[affirming 37 N. Y. Super. Ct. 326]. 27. Dane v. Young, 61 Me. 160, opinion by
24. Gibbs r. Davis, 27 Fla. 531, 8 So. 633. Dickerson, J.

So under a similar statute of Alabama. Mc- 23. Tibballs v. Libby, 87 111. 142; State

Donnell v. Alabama Gold L. Ins. Co., 85 Ala. Sav. Assoc, v. Kellogg, 52 Mo. 583.

401, 5 So. 120. It has been held that a cred- 29. Penniman v. Briggs, Hopk. (N. Y.)

itor of a corporation which has expired by 300 [affirmed in 8 Cow. (N. Y.) 387, 18 Am.
the limitation of its charter may enforce his Deo. 454].

[VIII, P, 1, e. (ill), (a)]
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(b) What Constitutes Insolvency For This Purpose. It has been ruled that

a corporation whose property, at a fair valuation, is insufficient to pay its debts,

including the amount paid in on the subscriptions to its stock, is insolvent, so as

to allow creditors to enforce payment by shareholders of unijaid subscriptions.""

(iv) Dissolution by Bomo ob Suffebino Acts Wsicu Destbot End
AND Object Fob Which Cobpobation Cbeated. A dissolution de facto
within the meaning of statutes letting in the remedies of creditors against share-

holders may take place whenever the corporation suffers acts to be done which
destroy the end and object for which it was created.'^

f. What Does Not Constitute Such Dissolution. On the other hand the rule

seems to be well established that a mere neglect to comply with the requirements

of the cliarter or by-lavVs in regard to the time of electing officers docs not work
a forfeiture of corporate rights and privileges.^

2. Necessity of Creditor Exhausting Remedy at Law Against Corporation

Before Proceeding to Charge Shareholder— a. In General. Tlie general rule,

where the creditor seeks to charge the shareholder in respect of what remains

30. Goetz V. Knie, 103 Wis. 366, 79 N. W.
401 [citing Jackson v. Traer, 64 Iowa 469, 20
N. W. 764, 52 Am. Rep. 449; Minneapolis
Paper Co. v. Swinburne Printing Co., 66
Minn. 378, 69 N. W. 144; Skrainka v. Allen,
76 Mo. 384; Scovill v. Thayer, 105 U. S. 143,

26 L. ed. 968; Sawyer v. Hoag, 17 Wall.
(U. S.) 610, 21 L. ed. 731]. See also the
following cases:

Alabama.— McDonnell f. Alabama Gold L.

Ins. Co., 85 Ala. 401, 5 So. 120.

i^Zortdo.— Gibbs v. Davis, 27 Fla. 531, 8

So. 633.

Kentucky.— Chesapeake, etc., E. Co. v.

Griest, 85 Ky. 619, 4 S, W. 323, 9 Ky. L. Rep.
177.

Ohio.— Barrick v. Gifford, 47 Ohio St. 180,
24 N. E. 259, 21 Am. St. Rep. 798.

United States.— Mellen v. Moline Malleable
Iron Works, 131 U. S. 352, 9 S. Ct. 781, 33
L. ed. 178.

So where the cotporatlon becomes not only
insolvent but a " nominal inert body." Cen-
tral Agricultural, etc., Assoc, v. Alabama Gold
h. Ins. Co., 70 Ala. 120.

31. Gibbs v. Davis, 27 Fla. 531, 8 So. 633;
Chesapeake, etc., R. Co. v. Griest, 85 Ky. 619,

4 S. W. 323, 9 Ky. L. Rep. 177; Perry v.

Turner, 55 Mo. 418; State Sav. Assoc, r. Kel-

logg, 52 Mo. 583; Dryden v. Kellogg, 2 Mo.
App. 87; Briggs v. Periniman, 8 Cow. (N. Y.)

387, 18 Am. Dec. 454 [a/firming Hopk.(N. Y.)

300]; Slee v. Bloom, 19 Johns. (N. Y.) 456,

10 Am. Dec. 273. Of this nature are failing

to elect trustees or to transact other busi-

ness at a regular annual meeting, and the suf-

fering of a sale of all the corporate property.

Slee i: Bloom, 19 Johns. (N. Y.) 456, 10 Am.
Dec. 273.

Suspension of business for more than a
year under Kansas statute.— A statute of

Kansas (Kan. Gen. Stat. (1889), § 1200),
provides that a corporation shall be deemed
dissolved for the purpose of enabling its cred-

itors to prosecute suits against its sharehold-

ers to enforce their individual liability, if it

is Bho\^'n that such corporation has suspended
business for more than one year. Within the

[VIII, P, 1, e, (ill), (b)]

meaning of this statute, the business of a
bank is suspended when the bank commis-
sioners take possession of it to wind it up.

Crocker r. Ball, 10 Kan. App. 364, 59 Pac.
691. A corporation is dissolved within the
meaning of the statute when it has made an
assignment of all its assets for more than ono
year before the commencement of an action
against its shareholders. Krider v. Coley, 7

Kan. App. 349, 51 Pac. 919. Suspending
business, ^vithin the meaning of the statute,

is the ceasing to carry on the usual and ordi-
nary business of the corporation and not by
the officers performing the acts necessary to
wind it up. Jones f. Edson, 10 Kan. App.
110, C2 Pac. 240. But such a suspension does
not take place merely because the corporation
has temporarily suspended a portion of its

business while it continues to carry on
the remainder, its place of business re-

maining open and occupied, and its of-

ficers being paid as usual. Mechanics' Sav.
Bank v. Fidelity Ins., etc., Co., 91 Fed. 456.
The suspension of business for more than a
year has no other effect than to operate as »
dissolution of the corporation for the pur-
pose of enabling its creditors to pursue its

shareholders. Jones v. Edson, 10 Kan. App.
110, 62 Pac. 249. It does not render a judg-
ment void which has been entered against the
corporation after the expiration of one year
from the suspension of its business. Sleeper
V. Norris, 59 Kan. 555, 53 Pac. 757. The fact
that a corporation organized to deal in land
makes a single deed conveying land more
than three years after its suspension of busi-
ness is not such a revival of business as will

toll the statute of limitations in favor of the
right of its creditor to prosecute an action
against its shareholders. Jones v. Edsdn, 10
Kan. App. 110, 62 Pac. 249.

Effect cf dissolutic'n.—Dissolution of a bank
created by an expiration of charter a per-

petual injunction against further prosecution

of business. Dane v. Young, 61 Me. 160;

Wiswell V. Starr, 48 Me. 401.

32. Knowlton v. Ackley, 8 Cush. (Mass.)

93; People v. Eunkle, 9 Johns. (N. Y.) 147;
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nnpaid on Ins shares, and also where he seeks to enforce against liim an individnal

statutory liability, is that he mnstlirst exhaust his remedy against the corporation.'^.

b. Ordinary Legal Remedies. It is not necessary to exliaust all remedies

against tlio corporation before proceeding against its shareholders in equity, but

only all remedies against it at law.^ It will be generally sufficient for the cred-

itor to show that he exhausted the ordinary processes of the law against the cor-

poration ; and this will ordinarily appear by a judgment, an execution, and a

return of rmlla bana.^ On the other hand this may be shown as a fact ; and in

one case it was held proper to admit evidence that the corporation had no prop-

erty in the hands of an assignee to whom it had made a volijjmiry assignment,

which could be applied in satisfaction of plaintiff's claim.'J' A judgment creditor

of a corporation is not obliged, as a condition precedent to a suit in equity, to

enforce the liability of its sliareholders to subject the corporation's equity of

redemption in property to levy and sale, where the property is worth less than

the debt secured by the mortgage thereon.''

c. Measure of biligenee Is Judgment, Fieri Facias, and Nulla Bona— (i) lif

Genebal. Generally speaking no greater degree of- diligence is required of the

creditor in prosecuting his demand against the corporation, before he can proceed
against the siiareholder, than is implied in tiie recovery of a judgment against the

corporation, the suing out of a writ of iicri facias against it, and a return of nulla

bona thereon.^ But in many jurisdictions'' this measure of diligence is required.

(ii) Tms Means Return of Execution Unjatisfied in County of Home
Office of Corporation. This return of nulla hona is the return of an execu-

tion against the corporation, nnsatislied, in tlio county of its home olBce ; and this

is sufficient to justify an action by the jndgrient creditor against a shareholder

personally ;
*' and this has been held to be true under a Michigan statute,

Blake v. Hinkle, 10 Yerg. (Tenn.) 218. Com-
pare Ward V. Sea Ins. Co., 7 Paige (N. Y.)

294.

33. Georgia.— Lane v. Harris, 16 Ga. 217

;

Thornton v. Lane, 11 Ga. 459.

Maine.— Drinkwater v. Portland Mar. E.
Co., 18 Me. 35.

Massachusetts.— Chamberlin v. Huguenot
Mfg. Co., 118 Mass. 532; Priest v. Essex Hat
Mfg. Co., 115 Mass. 380; Cambridge Water
Works V. Somerville Dyeing, etc., Co., 4
Allen 239.

Missouri.— McClaren v. Franciscus, 43 Mo.
452.

New York.— Handy v. Draper, 89 N. Y.

334; Cuykendall v. Corning, 88 N. Y. 129;

Shellington r. Howland, 53 N. Y. 371 iaf-

firming 07 Barb. 14] ; Andrews i;. Vanderbilt,

37 Hun 468; Birmingham Nat. Bank v.

Mosser, 14 Hun 605; Eichards v. Beach, 19

Abb. N. Cas. 84, 5 N. Y. Suppl. 574; Eichards
V. Coe, 19 Abb. N. Cas. 79; Lindsley v.

Simonds, 2 Abb. Pr. N. S. 09.

Ohio.— Wehrman v. Eeakirt, 1 Cine. Su-
per. Ct. 230.

Oregon.— Bush v. Cartwright, 7 Greg. 329.

Rhode Island.— New England Commercial
Bank v. Newport Steam Factory, 6 E. I.

154, 75 Am. Deo. 688.

Tennessee.— Jackson v. Meek, 87 Tenn. 69,

9 S. W. 225, 10 Am. St. Eep. 620; Blake v.

Hinkle, 10 Yerg. 218.

Vermont.— Dauchy v. Brown, 24 Vt. 197.

United States.— Swan Land, etc., Co. v.

Frank, 39 Fed. 456.
34. Masters t'. Eossie Lead Min. Co., 2

Sandf. Ch. (N. Y.) 301.

35. See infra, VIII, P, 2, c, (i) et seq.

36. Sleeper v. Gqodwin, 67 Wis. 577, 31
N. W. 335.

37. Pickering v. Townsend, 118 Ala. 351,
23 So. 703.

38. Baines V. Story, (Cal. 1892) 30 Fae.
777; Baines r. Babcock, 95 Cal. 581, 27 Pac.

674, 30 Pac. 776, 29 Am. St. Eep. 158 ; Thorn-
ton V. Lane, 11 Ga. 459; U. S. Bank v. Dal-
lam, 4 Dana (Ky.) 574.

39. Georgia.— Lamar v. Allison, 101 Ga.
270, 28 S. E. 086.

Nelraska.— Wehn v. Fall, 55 Nebr. 547, 76
N. W. 13, 70 Am. St. Eep. 397.

New Yor/c.— Walton t: Coe, 110 N. Y. 109,

17 N. E. 077, 16 N. Y. St. 866 (under the
language of the New York Business Corpora-
tion Act of 1875) ; Berwind-White Coal Min.
Co. V. Ewart, 90 Hun 60, 35 N. Y. Suppl.
573, 70 N. Y. St. 233 [affirming 11 Misc.

49, 32 N. Y. Suppl. 716, where the creditor

released a levy on 'corporate property under
an illegal agreement with the directors]

;

U. S. Glass Co. V. Levett, 24 Misc. 429, 53
N. Y. Suppl. 688 (although corporation is

dissolved after commencement of creditors'

action against it and the necessity is not
obviated by a temporary order appointing
a receiver of the corporation in a pending
proceeding for a temporary dissolution,
etc. )

.

Ohio.— Barrick v. Gifford, 47 Ohio St.
180, 24 N. E. 259, 21 Am. St. Eep. 798.

United States.— Swan Land, etc., Co. v,

Frank, 39 Fed. 456.

40. Eipley v. Evans, 87 Mich. 217, 49 N. W.
504; Bagley v. Tyler, 43 Mo. App. 195.

[VIII. P, 2, C, (ll)]
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altliongh it may appear that the corporation had property or effects in another

comity in tlie state."

(ill) When This Requirement Dispensed With. In an action by the

receiver of a foreign corporation to enforce the liabihty of a resident sliareholder,

the provisions of the statutes of the state wliere the action is brought, requiring

judgment against the corporation, and the return of execution unsatisfied as a con-

dition precedent to the action, will not be enforced, since service of process can-

not be had/'

d. Whether Return of Nulla Bona Is Conclusive. On principle and the weight
of authoi'ity, a nulla bona return of the execution against the corporation is con-

clusive of the fact that there are no legal assets of tlie corporation which can be
made available to satisfy the demand of the Judgment creditor.^ Other courts

have declined to hold that a return of nulla bona upon an execution against the

corporation is conclusive against the shareholder, unless notice has been given to

him of the issuing of the execution, to the end that he might point out corporate
property.**

e. Rule Where Liability Is Said to Be Ppimapy— (i) Dootbine That Rem-
edy Against Corporation Must Re First Exhausted. Some courts hold
that the rule which requires tlie creditor to exliaust his remedy against the corpo-

ration applies even where the liability of the shareholder is primary, like that of

an original undertaker or partner.*' The doctrine of these cases is something
like tliis : Although here is a partnership, a creditor must first exhaust the part-

nership funds, or proceed till he finds none, before he can attach the separate

projjorty of the several members.*" We find statutes under which the liability

of the shareholder is declared to be primary, in the sense which distinguishes it

from the liability of a surety or guarantor;*' and also in the sense that the

foundation of their liability consists in the original demand against the company,
and not in the judgment which the creditor has obtained against it ;*' and in the

further sense which makes them liable as original debtors at the instant when the

41. Eipley v. Evans, 87 Mich. 217, 49 Mich. 260, 17 N. W. 833, collected at length

N. W. 504. in 3 Thompson Corp. § 3362.

43. Howarth v. Angle, 162 N. Y. 179, 56 44. Lane v. Harris, 16 Ga. 217. But a
N. E. 489, 30 N. Y. Civ. Proc. 306, 47 L. E. A. plea that the corporation had assets, without
725 [affirming 39 N. Y. App. Div. 151, 57 specifying what they were, was deemed in-

N. Y. Suppl. 187]. sufficient, in an action against a shareholder

43. California.— Baines v. Babeock, 95 after a return of nulla hona. Lane v. Mor-
Cal. 531, 27 Pae. 674, 30 Pac. 776, 29 Am. ris, 8 Ga. 468.

St. Rep. 158. 45. Stone v. Wiggin, 5 Mete. (Mass.)

Kansas.— Steffins v. Gurney, 61 Kan. 292, 310; Marcy v. Clark, 17 Mass. 330. Compare
59 Pac. 725; Thompson v. Pfeiffer, 60 Kan. Stedman v. Eveleth, C Mete. (Mass.) 114;

409, 56 Pae. 763, in the absence of fraud on Leland v. Marsh, 16 Mass. 389; Perkins v.

the part of the levying officer. Church, 31 Barb. (N. Y.) 84.

Maine.— Chaffin v. Cummings, 37 Me. 46. Means' Appeal, 85 Pa. St. 75; Dauchy
78. V. Brown, 24 Vt. 197. Numerous statutes

Michigan.— Eipley v. Evans, 87 Mich. 217, exist affirming this principle, such as Mass.

49 N. W. 504. Stat. (1862), c. 218, §§ 3, 4; Mass. Stat.

United Stoles.— Piatt v. Larter, 94 Fed. (1870), c. 224, §§ 40, 42; 8 & 9 Vict. c. 16

610, holding that the fact that there may be (Companies Clauses Consolidation Act, 1845),
Bome assets in the hands of a receiver of an § 36. 8ee Peele v. Phillips, 8 Allen (Mass.)

insolvent corporation is no defense to an ac- 86.

tion against a shareholder under Kansas stat- 47. Hyman v. Coleman, 82 Cal. 650, 23

ute, if execution against corporation returned Pae. 62, 16 Am. St. Rep. 178 ; Young v.

unsatisfied. Rosenbaum, 39 Cal. 646; Mokelumne Hill

For a statement of the governing principle Canal, etc., Min. Co. f. Woodbury, 14 Cal.

see Jones v. Green, 1 Wall (U. S.) 330, 17 265.

L. ed. 553. That this principle is applicable 48. Such was the liability under a statute

to creditors of corporations see Van Weel v. of New York relating to joint-stock com-
Winston, 115 U. S. 228, 6 S. Ct. 22, 29 L. ed. panics. Witherhead v. Allen, 4 Abb. Dec.
384. For a long collection of decisions' by (N. Y.) 628, 3 Keyes (N. Y.) 562, 8 Abb.
Mr. Justice Cooley on the conclusiveness of Pr. N. S. (N. Y.) 164, 33 How. Pr. (N. Y.)
a sheriff's return see Michels v. Stark, 52 620.

[VIII. P. 2, e, (II)]
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contract witU .tlxe, corporatipn is coiripleted/'' And yetiin these cases the courts

recognize the principle tliat tlie liability, in a, remedial statute, is secondary to

that" of the corporation, that is, the creditbr is not permitted in ordinary cases to

ignore the' corporation and proceed directly against the shareholder, but must

proceed iirst against the corporation and exhaust his remedy there, and then pro-

ceed against the shareholder.

(ii) DooTMiNE That ItNeed Not Be Fiest Exhausted— (a) In General.

The general, although not the universal, rule is, that where the member is liable

as a partner or principal debtor it is not necessary, as a condition precedent to

the right to proceed against him, that the creditor should have first exhausted his

remedy against the corporation. In such cases the members are responsible to

the same extent and in the same manner as though there were no act of incorpo-

ration, and no attempt to organize as a corporation under a general law ;
^ for

such a liability is primary and absolute, and attaches the moment the debt is

created.^'

(b) Statutes Under Which Exhaustion of Corporate Assets Must Be Judi-

cialLy Ascertained— (1) In Geneeal. Statutes and constitutional provisions

exist under which, before creditors of the, corporation can proceed against its

shareholders, the fact that the corporate assets have been exhausted must have
been judicially ascertained.^ When the assignee has settled, and the insolvency

court has approved an account showing a complete administration of the assets

of the corporation by their reduction to cash, and showing the net amount avail-

able for the payment of claims, then, if claims have been proved and allowed in

excess of the net amount, the fact and amount of the default of the corporation,

as Xo creditors at least, is ipso facto judicially determined, so as to entitle the

assignee to sue the shareholders for the difference between the value of property

taken in payment of stock and the agreed value.^'

(2) Whethee Simple Conteact Ceeditoe Can Sue. It is necessarily a part

49. Conklin v. Furman, 57 Barb. (N. Y.)

484.

50. Coleman v. White, 14 Wis. 700, 80
Am. Dec. 797.

51. Alabama.— See McDonnell v. Alabama
Gold L. Ins. Co., 85 Ala. 401, 5 So. 120 (hold-

ing that a, statutory individual liability be-

comes primary and absolute as soon as the
corporation is dissolved, and that creditors

need not aver or prove the insolvency of

the corporation) ; Central Agricultural, etc.,

Assoc. V. Alabama Gold L. Ins. Co., 70 Ala.

120 (where complainant, suing in behalf of

himself and all the other creditors who might
come in and make themselves parties, was
not himself a judp-ment creditor) ; Spence v.

Shapard, 57 Ala. 598.

California.— See Hyman v. Coleman, 82

Gal. 650, 23 Pac. 62, 16 Am. St. Rep. 178;

Sonoma Valley Bank v. Hill, 59 Cal. 107;

Young f. Rosenbaum, 39 Cal, 646; Moke-
lumne Hill Canal, etc., Min. Co., v. Wood-
bury, 14 Cal. 265.

Connecticut.— Southmayd v. Russ, 3 Conn.

52, holding that scire facias on judgment
against corporation would not lie against a
shareholder, because his liability was pri-

mary.
Georgia.— Robinson v. Lane, 19 Ga.

337.

Massachusetts.— Stone v. Wiggin, 5 Mete.

316; Marcy v. Clark, 17 Mass. 330; Leland

». Marsh, 16 Mass. 389 (holding that no

scire facias or other process against the share-

holder is allowed under a statute, but that
he is charged, at the peril of the creditor,

on the same process which issued against the
corporation )

.

New Hampshire.— Erickson v. Nesmith,
46 N. H. 371.

New Yorh.— The following holdings more
or less closely illustrate this theory: Moss
V. Averell, 10 N. Y. 449 ; Corning v. Mc-
Cullough, 1 N. Y. 47, 49 Am. Dec. 287;
Abbott V. Aspinwall, 26 Barb. 202; Moss 17.

MeCuIlough, 7 Barb. 279; Worrall v. Jud-
son, 5 Barb. 210; Moss v. MeCuIlough, 5
Hill 131; Moss v. Oakley, 2 Hill 265.

Rhode Island.— New England Commercial
Bank v. Newport Steam Factory, 6 R. I.

154, 75 Am. Dec. 688.

Wisconsin.— Coleman v. White, 14 Wis,
700, 80 Am. Dec. 797.

52. Gillin v. Sawyer, 93 Me. 151, 44 Atl.

677 (where the liability is secondary and
analogous to that of guarantor) ; Van Pelt v.

Gardner, 54 Nebr. 701, 74 N. W. 1083, 75
N. W. 874 (amount justly due the creditors
from the corporation is " judicially ascer-

tained" by judgment, execution, and return
of nulla bona) ; German Nat. Bank r. Farm-
ers', etc.. Bank, 54 Nebr. 593, 74 N. W. 1086
(meaning of the words "judicially ascer-
tained").

53. Gillin V. Sawyer, 93 Me. 151, 44 Atl.
677.

[VIII, P. 2, e, (II), (b), (2)]
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of the doctrine of the last preceding paragraph that the claim of the creditor need
not h'e reduced to judgment, the liability of the shareholder being original and
primary; l)ut that a simple contract creditor can sne.** Under piinciples of

eqnitj a simple contract creditor cannot proceed against a shareholder without

first rednciiig his demand to a judgment at law.^ But statutes exist dispensing

Avith this requirement and enabling creditors to proceed against the corporation,

when it becomes insolvent, by a bill in equity without first i-educing tlieir demands

-

to judgment at law.^°

f. Where Liability of Shareholder Is Secondary and Collateral Corporate

Assets Must Be First Exhausted. Under most statutes creating or defining the

liabihty of shareholders sucli liability is held to be secondary or collateral to that

of the corporation, to be resorted to by creditors only in case of the insolvency of

the corporation or where payment cannot be enforced by the ordinary legal

p:-oeeas."

g*. When Judgment at Law Against Corporation Necessary to Let In Equitable

Relief in Equity Against Shareholders— (i) lu General. On a well-known rule

of equity procedure, a creditor of a corporation cannot have equitable relief

against its shareholders until he has prosecuted his demand to a judgment at law
against a corporation, unless circumstances existed excusing him from doing so

;

and tliis rule is of special importance where his demand sounds in damages, since

here the corporation is entitled to a trial by jury.^ Nor will a mere de facto
dissolution of a corporation, which is evidenced by its having distributed all its

assets among its shareholders and ceased to make any use of its franciiises, be
such a dissolution as will dispense with the necessity of prosecuting such an
action against it before attacking its siiareholders.^'

(ii) Facts Not Sufficient to Dispense With Necessity of Obtainino
SvcTi Judgment. No facts will bo suflicient to excuse tlie creditor from -obtain-

ing a judgment at law against the corporation, except facts which are such as to

make it impracticable for him to obtain such a judgment. The mere insolvency

of tiie corporation ;'"' the expiration of its charter by limitation, provided the
governing statute does not allow this fact to prevent the obtaining of a judgment
against it," a mere defacto dissolution of the corporation, consisting of a per-

manent suspension of its business and an abandonment of its franchise by reason

of insolvency,"^ do not have this effect. But a legal dissolution does, since a

judgment cannot be recovered against a dead corporation any more than against

a dead man.^
h. Assessment as Foundation of Action by Receiver. Generally speaking a

valid assessment, either by the board of directors or by a receiver or other

54. McDonnell v. Alabama Gold L. Ins. Co., West Virginia.— Nimick v. Mingo Iron
85 Ala. 401, 5 So. 120; Spence v. Shapard, 57 Works Co., 25 W. Va. 184.

. Ala. 598. 58. Swan Land, etc., Co. v. Frank, 39
55. Medberry v. Troutman, 94 Fed. 952. Fed. 456. See to the general doctrine Drink-

^ 56. Cohn V. Waters, 83 111. App. 387. See water v. Portland Mar. R. Co., 18 Me. 35;

also Chase v. Horton Bank, 9 Kan. App. 180, Cambridge Water Works v. Somerville Dye-
69 Pac. 39; De Camp v. Levoy, 19 Ohio Cir. ing, etc., Co., 4 Allen (Mass.) 239.

Ct. 335, 10 Ohio Cir. Dec. 509. 59. Swan Land, etc., Co. v. Frank, 39 Fed.

57. Massachusetts.— Pratt v. Bacon, 10 456. On the general principle tiiat tiie rem-
Pick. 123. edy at law must be exhausted before invok-

Nebrasha.— German Nat. Bank v. Farm- ing the aid of equity see Van Weel v.

crs', etc., Bank, 54 Nebr. 593, 74 N. W. 1086, Winston. 115 U. S. 228, 6 S. Ct. 22, 29 L. ed.

provision of the constitution of Nebraska 384; Jones v. Green, 1 Wall. (U. b.) 3a0,

to this effect applies to shareholders in bank- 17 1,. ed. 553.

ing corporations. _
_ 60. Trabell v. Page, 24 111. 46.

Mf^cfXp^lfrrhoWin^Tih? X- Andrews. Vanderbilt, 37 Hun (N.Y.)

grantort"
^^^'^ ^^^ "^""^^ ''""'^^ ^^^'"'^

62. Blake v. Hinkle, 10 Yerg. (Tenn.)

Vermont.— Barton Nat. Bank V. Atkins, 72 218. „-,>,.,„„.
Vt. 33, 47 Atl. 170; Dauchy v. Brown, 24 Vt. 63. Mumma v. Potomac Co., 8 Pet. (U.S.)

197. 281, 8 L. ed. 945.
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tmstee acting under direction of a court, is necessary to enable the receiver to

maintain actions at law against the several shareholders to recover what each one
ouwlit to contribute to make up the deficiency necessary for the satisfaction of
creditors and the payment of the costs of the administration." If the deticiency

in the corporate assets is equal to the amount of the unpaid stock, in other words
if all that is duo from tlie shareholders is required, then no assessment is necessary
to au action agtiinst a single shareholder.*' An assessment does not preclude a
shareliolder from showing that he is not the holder of so large an amount of stock
as is alleged, or that he has a claim against the corporation which he is entitled to

Bet off against the assessment.'^

3. What WiLl Excuse Necessity of Exhausting Legal Remedies Against Corpo-
ration— a. De Jure Dissqlution of Corporation. A de jure dissolution of tho
corporation, as by the judgment of a court of competent jurisdiction," renders it

impossible to recover a judgment against it, since a valid judgment cannot be
recovered against a dead corporatioTi.**

b. Do Facto Dissolution of Corporation— (i) In General. Under many
theories a de facto dissolntion of the corporation lias the same effect, not because
it renders it impossible to recover a valid judgment against the corporation, but
because it renders tiie recovery of such a judgment nugatory, and the law does
not require a man to do a vain thing.''

(ii) When De Facto Dissolution Does Not Excuse Recovery ob
Judgment AT Law— (a) In General. But under many tlieories a mere defacto
dissolntion of the corporation will not excuse the creditor in failing to prosecute
his demand to judgment at law against it before proceeding to charge the share-

holders, but nothing less than a legal dissolution will have this effect.'"

(e) De Facto Dissolution Not Sufficient Wliere Claim Sounds in Damages.
A de facto dissolntion does not dispense with tiie necessity of the creditor prose-

cuting his demand to a judgment at law, where it sounds in damages, since in

such a case tlie corporation is entitled to a trial by jury.''

e. Appointment of Receiver— (i) In General. The appointment of a
receiver, in a proceeding to wind up the affairs of a corporation, will generally
have the effect of preventing the prosecution by sepai-ate creditors of their statu-

tory remedies against particular shareholders, the tiieory of many courts being
that not only the indebtedness of the shareholder to the company in respect of any
unpaid portion of his subscription for his sliares,but also his superadded Btf>tutory

liability, is in tlie nature of equitable assets of tho corporation, which pass into

tlie hand of tlie receiver for administration ; and tliis necessarily excludes the

right of creditors to i)rosecute separate suits against shareholders.'*

64. Bennett v. Great Western Tel. Co., 53 68. Hardman v. Sage, 124 N. Y. 25, 26
III. App. 276 (court cannot assess equally) ; N. E. 354, 35 N. Y. St. 54; Arnot v. Sage,
Gillin f. Sawyer, 93 Mo. 151, 44 Atl. 677. 5 N. Y. Suppl. 477 ! Mumma v. Potomac Co.,

65. Dunn i: Howe, 96 Fed. 160 [citing 8 Pet. (U. S.) 281, 287, 8 L. ed. 945 (per
Potts %. Wallace, 146 U. S. 689, 13 S. Ct. 196, Story, J.)

.

36 L. ed. 1135]. 69. Shellington v. Howland, 53 N. Y. 371
66. Straw, etc., Mig. Co. v. L. D. Kilbourne laffirming 67 Barb. (N. Y.) 14, with which

Boot, etc., Co., 80 Minn. 125, 83 N. W. 36. compwre Kincaid v. Dwinelle, 59 N. Y. 548
Assessment is indebtedness "duly ascer- {afiirming 37 N. Y. Super. Ct. 326)]; Bar-

tained."—An assessment declared necessary rick v. Gifford, 47 Ohio St. 180, 24 N. E. 259,
by a vote of the board of directors of an in- 21 Am. St. Rep. 798 [following Morgan v.

Burance company to meet outstanding indebt- Lewis, 46 Ohio St. 1, 17 N. E. 558].
edness is, as against such directors, an in- 70. Boston Glass Manufactory v. Lang-
debtedness duly ascertained and enforceable, don, 24 Pick. (Mass.) 49, 35 Am. Dec. 292;
in an action against them by a receiver of Swan Land, etc., Co. i: Frank, 39 Fed. 456,
the corporation, to collect unpaid subscrip- (opinion by Blodgett, J.),
tions for corporate stock. Wyman v. Wil- 71. Swan Land, etc., Co. v. Frank, 39 Fed.
Hams, 52 Nebr. 833, 73 N. W. 285 [rehearing 458, opinion by Blodgett, J.
denied in 53 Nebr. 670, 74 N. W. Rep. 48]. 73. Paine r. Stewart, 33 Conn. 516; Mer-

67. As in Hardman v. Sage, 124 N. Y. 25, chants' Nat. Bank v. Northwestern Mfg., etc.,
20 N. E. 354, 35 N. Y. St. 54. Co., 48 Minn. 361, 51 N. W. 119; Showalter
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(ii) Does No,t, Prevent REcorEnT.OF Jud.qment Against Gorpobation.
On tlie other hand the mere appointment of a receiver to wind, np does not pre-

vent the recoverjr of a judgment at law against the corporation until an injunc-

tion has been issued against tlie prosecution of actions against it,'^ although it

may be necessary to present such judgment to the receiver to have it satisfied as

a ciaitn against the corporation. For instance a national bank does not, by passing

into liquidation in the hands of a receiver, lose its capacity of suing and being

sued."

(ill) Nob Does Fact of CorporationBeing Adjjjdqed Bankrupt. It has

been held that the fact that the corporation has been adjudged a bankrupt and
that its tangible assets have passed into the hands of an assignee in bankruptcy
does not dispense with the necessity of the creditor prosecuting his demand to a

judgment at law against the corporation before proceeding to enforce the statu-

try liability of a shareholder.'"

(iv) When Appointment of Reoetter Does Have This Effect— (a) In
General. But where the assets of the corporation have been impounded by a

court of equity, by means of a receiver, for the purposes of a general winding-up

and distribution, especially if there is also an injunction against the further prose-

cution of judgments at law," then the conclusion may be different.

(b) Rule where Bankruptcy Law Restrains Prosecution of Judgments at

Im/w. This is of course the rule where the terms of the bankruptcy statute

restrains the prosecution of judgments at law against the bankrupt."

d. Failure to Comply With Statutory Prerequisites to Incorporation. Where
the supposed shareholders fail to comply with the statutory prerequisites to an
incorporation the road is open to a creditor to a direct action against them as

though they had never attempted to become incorporated, and they may be sued

without the necessity of first exhausting the social assets,'^ on the principle of

being liable as yjartners.

8. Either Corporation Must Be Insolvent Generally or Creditor Must Have
Exhausted Legal Remedies Against It. The conclusion then is, that under any

theory of law or equity, where the liability of the shareholder is not primary, as

in the case of a mere partner or original undertaker, one of two things must super-

vene before a creditor of a corporation will be permitted to proceed against him :

Either that the corporation has suspended business by reason of insolvency, and

V. Laredo Imp. Co., 83 Tex. 162, 18 S. W. 371 [with which compare Handy c. Draper,

491. 98 N. Y. 334'; Rocky Mountain Bank v.

73. Hardman v. Sage, 124 N. Y. 25, 26 Bliss, 89 N. Y. 338; Birmingham Nat.

N. E. 354, 35 N. Y. St. 54; Kincaid v. Bank f. Mosser, 14 Hun (N. Y.) 695],

Dwinelle, 59 N. Y. 548 [affirming 37 N. Y. and in Flash v. Conn, 109 U. S. 371,

Super. Ct. 326] ; Matter of Reformed Presby- 3 S. Ct. 263, 27 L. ed. 966. Com-
terian Church, 7 How. Pr. (N. Y.) 476; pare Cohen v. New York Mut. L. Ills. Co.,

People V. Manhattan Co., 9 Wend. (N. Y.) 50 N. Y. 610, 10 Am. Rep. 522; Loomis v.

351; Mickles v. Rochester City Bank, 11 Tifft, 16 Barb. (N. Y.) 541; People f. Bart
Paige (N. Y.) 118, 42 Am. Dee. 103. lett, 3 Hill (N. Y.) 570; Lovett v. Cornwell,

74. Hardman v. Sage, 124 N. Y. 25, 26 6 Wend. (N. Y.) 369 ; New York City Fourth

N. E. 354, 35 N. Y. St. 54; Arnot V. Nat. Bank v. Francklyn, 120 U. S. 747, 7

Sage, 5 N. Y. Suppl. 477; Baltimore S. Ct. 757, 30 L. ed. 825; Semmes ti. Hart-

Cent! Nat. Bank v. Connecticut Mut. L. Ins. ford City F. Ins. Co., 13 Wall. (XJ. S.) 158,

Co., 104 U. S. 54, 26 L. ed. 693 ; Bethel First 20 L. ed. 490 ; Hanger v. Abbott, 6 Wall.

Nat. Bank v. National Fahquioque Bank, 14 (U. S.) 532, 18 L. ed. 939.

Wall. (U. S ) 383, 20 L. ed. 840; Mumma t. 78. Marshall v. Harris, 55 Iowa 182, 7

Potomac Co., 8 Pet. (U. S.) 281, 287, 8 N. W. 509.

L. ed. 945 (per Story, J.). Concurrent actions against coiporation and
75. New York City Fourth Nat. Bank v. shareholder.— When concurrent actions may

Francklyn, 120 U. S. 747, 7 S. Ct. 757, 30 be prosecuted against corporation and the

L. ed. 825 shareholder see Walton v. Coe, 110 N. Y.

76. Paine v. Stewart, 33 Conn. 516. See 109. 17 N. E. 676, 16 N. Y. St. 866; Young
also infra, VIII, P, 3, c, (iv), (b). f. Brice, 3 N. Y. Suppl. 123, 18 N. Y. St.

77. As in Shellington v. Howland, 53 N. Y. 945.
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Buffered what, is called a eZe/ac^a dissolution ;™/or else, although the eorporation

may not be totally insolvent, and may continue to be what is called a "going con-

cern," the creditor must have exhausted his legal remedies against it without pro-

curing the satisfaction of his debt. Accordingly it is the rule in Ohio that where
a corporation, possessed of property subject to levy and sale on execution, although

not sufficient to pay all its debts, continues to transact its business, the right, of a

creditor to enforce the statutory lia!)ility of its shareholders does not accrue until

an execution issued upon a judgment against it has been returned unsatislied for

want of goods whereon to levy ; while, if there is such a defacto dissolution as is

evidenced by a suspension of business by reason of general insolvency, this con-

dition is dispensed with.*"

4. Other Conditions Precedent" — a. Necessity of Proving Claim Before
Receiver Before Resorting to Statutory Liability of Shareholders. There is

authority for the proposition that if the assets of the corporation are undergoing
administration in the hands of a receiver, a creditor must first prove his claim
before the receiver and take his dividends there, thus exhausting the corporate

assets before he can resort to the statutory liability of sliareholders.^

b. Whether Necessary to Exhaust Equitable Assets of Corporation Before Resort-

ing to Statutory Liability. This question is ordinarily answered in the negative,

the rule being as already seen^ that it is sufficient to exhaust the legal assets of

the corporation, the ordinary evidence of which is a judgment against it and
execution thereon and a return of nulla iona. Therefore in a proceeding against

a shareholder a plea which alleges the existence of choses in action, not subject to

garnishment, in the hands of a receiver of the corporation, of equitable assets, and
of an uncalled subscription for stock in the hands of shareholders is bad on
demurrer.**

c. Exhausting Remedy Against Other Judgment Debtors of Corporation.

Where i)laintiff's judgment not only runs against the corporation, but also against

others impleaded with the corporation, he cannot maintain a proceeding against a

shareholder to sequester what is due by him to the corporation, in respecl; of his

unpaid subscription, without first exhausting his remedy against his judgment
debtors other than the corporation.^

d. Not Necessary to Exhaust Individual Liability Before Subjecting What Is

Due on Share Subscriptions. The creditor can pi-oceed against the shareholder

in equity to subject to the payment of his debt what is duo from the shareholder

as unpaid on his share subscription, without having proceeded to charge the shares

holders in respect of their superadded statutory liability, that is to say, to exhaust

his legal remedies against tliem.*^

e. When Demand on Corporation Dispensed With Before Proceeding Against

Shareholders— (i) In General. A general suspension by a banking corporation,

and its failure to pay its billholders generally, was held sufficient to enable a

79. Hospea v. Northwestern Mfg., etc., Co., 9 Gush. (Mass.) 576. The necessity of com-

48 Minn. 174, 50 N. W. 1117, 31 Am. St. Eep. mencing action against the corporation within

637, 15 L. E. A. 470. a given time after contracting the debt, gen-

80. Barrick v. Gifford, 47 Ohio St. 180, erally one year. Shellington v. Howland, 67

24 N. E. 259, 21 Am. St. Rep. 798. Barb. (N. Y.) 14 ia/firmed in 53 N. Y. 371].

81. Other statutory conditions precedent. 83. Grew v. Breed, 10 Meto. (Mass.) 569.

— Exhausting deposits made with the state. 83. See supra, VIII, P, 2, b.

Touoey v. Bowen, 24 Fed. Gas. No. 14,107, 1 84. Thornton v. Lane, 11 Ga. 459. But
Biss. 81. Notifying shareholder of the pro- compare Stewart v. Lay, 45 Iowa 604; In re

ceeding against the corporation under Massa- Reciprocity Bank, 22 N. Y. 9.

chusetts statute. Mason v. Cheshire Iron 85. Burch v. Glover, 1 Wash. 250, 24 Pao.

Works, 4 Allen (Mass.) 398; Handraham 439; Burch v. Moore, 1 Wash. 249, 24 Pac.

V. Cheshire Iron Works 4 Allen (Mass.) 439; Burch v. Taylor, 1 Wash. 245, 24

396; Bobbins v. Suffolk County Super. Ct., Pac. 438.

12 Gray (Mass.) 225; Famum v. Ballard 86. Baines ». Babcock, 95 Gal. 581, 27 Pac.

yale Mach. Shop, 12 Cush. (Mass.) 507; 674, 30 Pac. 776, 29 Am. St. Rep. 158; Potter

Holyoke Bank v. Goodman Paper Mfg. Co., v. Dear, 95 Gal. 578, 30 Pae. 777.
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billholder to sue a shareholder without making a special demand of payment."
And so, where a bank had failed and closed its doors, it was held that the iiolder

of one of its certificates of deposit might bring an action under a statute against

one of its shareholders, without first going through the vain formality of making
a demand upon the bank.^

(ii) What Necessary to Good Demand Upon Oobporation Whebb
Statute liEqumES It. As statutes requiring a demand to be made upon the
corporation before bringitig suit against its shareholders are unfrequent, it ia

thought to be sufficient merely to cite the cases in the margin upon the questioa
what constitutes a good demand for sucli a purpose.''

f. Call by Directors Not Necessary to Right of Action by Creditor. "Where
the creditor is proceeding with respect to the liability of the shareholder upon his

unpaid subscription, and his subscription is by its terms payable upon call, the
creditor need not, as a prerequisite to his right of action, have tried to induce the
corporation to make a call.^

g. Assessing Shareholders After Insolvency of Corporation— (i) In General.
After the insolvency of the corporation the assessment nmst ordinarily be made
by the court or by some officer authorized by statute to make it. For instance

in the winding-up of a national bank it is ordered by the comptroller of the cur-

rency, under a provision of the National Currency Act."
(ii) Court, and Not Receiver, Must "Determine Amount to Be

Assessed— (a) In General. In the absence of a statute authorizing a receiver

to make it it cannot be made by him ; but it is for the court to determine the
amount of the indebtedness of the corporation, and to fix the percentage which
will be assessed against each share.^

(b) To This End an Account Should Be Taken and Stated. To this end it

is necessary, according to the ordinary practice of chancery, that an account
should be taken of the assets and debts of the corporation, of the aggregate
amount unpaid by the shareholders or otherwise assessable against them, and of
the amount unpaid or otherwise assessable against each particular shareholder, in

order that a just and ratable assessment may be made upon them; and this neces-

sarily requires a proceeding in equity, or under the codes a proceeding of that

nature.'i.^ Until such an account has been taken, and an order of the court made,
in the nature of a call upon the shareholders, the' receiver cannot maintain an
action against them;" and the same rule is applicable where the assets of the
insolvent corjioration are being administered by an assignee under a state

insolvent law.^^

{uij Rule Under Tms Head Restated. In such a case the rule, after

careful consideration, has been said to be this : That where the total amount which
is due and payable from all the shareholders is not more than sufficient to pay the

debts of the corporation, no previous assessment, either by the directors or l)y a
court of equity, is necessary as a prerequisite to the bringing of an action at law

87. Lane v. Morris, 8 Ga. 468. Samainego v. Stiles, (Ariz. 1889 ) 20 Pae.
88. Hodgson v. Cheever, 8 Mo. App. 318. 607. 'But if the directors refuse to make the
89. Barre First Nat. Bank v. Hingham Mfg. call or if the circumstances are such that

Co., 127 Mass. 563 (demand at usual place they have no legal right to make it the court
of business of corporation and evidence suffi- will make it by its own receiver or other
cient to prove what that place of business trustee. Hawkins v. Glenn, 131 U. S. 319,
is); Connecticut River Sav. Bank v. Fiske, 9 S. Ct. 739, 33 L. ed. 184.

60 N. H. 363 (circumstances under which 91. Kennedy v. Gibson, 8 Wall. (U. S.)
demand by letter good) ; Harvey v. Chase, 38 498, 19 L. ed. 476. See also dictum in San-
N. H. 272 (setting out in detail the elements ger v. Upton, 91 U. S. 56, 23 L. ed. 220.
of a good demand for such a purpose) ;

92. Chandler v. Keith, 42 Iowa 99.
Haynes v. Brown, 36 N. H. 545 (must be per- 93. Mann v. Pentz, 3 N. Y. 415.
sonally made by someone authorized to re- 94. Chandler v. Keith, 42 Iowa 99; Hann
ceive payment). v. Pentz, 3 N. Y. 415.

90. Thompson v. Reno Sav. Bank, 19 Nev. 95. Boeppler v. Menown, 17 Mo. App.
171, 7 Pac. 870, 3 Am. St. Rep. 881. See also 447.
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by the assignee of the corporation against a shareholder for his unpaid balance.

But wliere the total amount due by tiie sliareholders will if collected be much
more than sufficient to pay the corporate debts, either an assessment by the

directors of the necessary amount, or an order of a court of equity as a substitute

for such assessuient, is necessary as a preliuiinary to the right to sue at law."^

h. Notifying Shareholder of Default of Corporation. It is held to be necessary

under tiie general principles of the law for the creditor, before he can bring his

action against a shareholder, to notify the shareholder of ihe default of the cor-

poration," the position of the sliareholder being analogous to that of a guarantor.°'

Q. Conclusiveness and Effect of Judg'ment Ag^ainst Corporation—
1. Conclusive Upon Shareholder— a. In General, lu any proceeding to cliarge a
ehareholder the judgment against the corporation establishing the demand of tlie

creditor is conclusive unless impeached for fraud or want of jurisdiction.'" And
this although the shareholder may not have been served with process, and would
Lave had notice of the proceeding against the corporation, the doctrine being that

he is bound by representation through the corporation.y' The shareholder cannot
hence dispute the validity of the appointment of a receiver in an action brought

by the receiver against the shareholder for unpaid subscriptions to the capital

Btock, although the shareholder was not a party to the proceeding in which the

receiver was appointed.''

96. Boeppler v. Menown, 17 Mo. App. 447.

To the same effect see Citizens', etc., Sav.
Bank, etc., Co. 17. Gillespie, 115 Pa. St. 564,
9 Atl. 73.

97." Hicks V. Burns, 38 N. H. 141.

98. Compare Ingalls f. Cole, 47 Me. 530.

99. California.— Baines v. Story, (Cal.

1892) 30 Pac. 777; Baines V. Babcock, 95
Cal. 581, 30 Pac. 776, 29 Am. St. Eep. 158.

Georgia.— Howard v. Glenn, 85 Ga. 238,
11 S. E. GIO, 21 Am. St. Eep. 156.

Illinois.— Cleveland Rolling Mill Co. v.

Crawford, 9 R. & Corp. L. J. 171.

Iowa.— Corse v. Sanford, 14 Iowa 235

;

Donworth v. Coolbaugh, 5 Iowa 300; Hamp-
eon V. Weare, 4 Iowa 13, 06 Am. Dec. 116.

Kansas.— Grund v. Tucker, 5 Kan. 70.

Maine.— Barron v. Paine, 83 Me. 312, 22
Atl. 218; Milliken v. Whitehouse, 49 Me.
627; Came t: Brigham, 39 Me. 35; Merrill
V. Suffolk Bank, 31 Me. 57, 50 Am. Dec. 649.

Massachusetts.— Thayer r. New England
Lithographic Steam Printing Co., 108 Mass.
623; Gaskill v. Dudley, 6 Mete. 546, 39 Am.
Dec. 750.

Minnesota.— Hinckley v. Kettle Kiver R.
Co., 80 Minn. 32, 82 N. W. 1088.

New York.— Miller v. White, 57 Barb. 504,

8 Abb. Pr. N. S. 40; Belmont v. Coleman, 1

Bosw. 188; Conklin r. Furman, 8 Abb. Pr.

N. S. 161; Moss v. Oakley, 2 Hill 265; Slee
C. Bloom, 20 Johns. 069. Contra, McMahon
V. Macy, 5i N. Y. 155; Miller v. White, 50
N. Y. 137; Belmont v. Coleman, 21 N. Y.
96, 1 Bosw. 188; Moss v. Averell, 10 N. Y.
449; Lawyer v. Rosebrook, 48 Hun 453, 1

N. Y. Suppl. 594, 16 N. Y. St. 316; Strong
e. Wheaton, 38 Barb. 616; Moss v. McCul-
lough, 5 Hill 131.

Noi-th Carolina.— Heggie v. People's Bldg.,

etc., Assoc, 107 N. C. 581, 12 S. E. 275, in

principle.

Pennsylvania.— Wilson v. Pittsburgh, etc.,

CoaJ Co., 43 Pa. St. 424.

United States.—Glenn v. Liggett, 135 U. S.

533, 10 S. Ct. 876, 34 L. ed. 262; Chicago,
etc.. Bridge Co. v. Anglo-American Packing,
etc., Co., 46 Fed. 584; Stutz «. Handley, 41
Fed. 531.

England.— Peddell v. Gwyn, 1 H. & N. 590,
3 Jur. N. S. 188, 26 L. J. Exch. 199, 5 Wklv.
Rep. 283; Bradley v. Eyre, 1 D. & L. 260, 12
L. J. Exch. 450, 11 M. & W. 432; Fowler v.

Rickerby, 9 Dowl. P. C. 682, 10 L. J. C. P.
149, 2 M. & G. 700, 3 Scott N. R. 138, 40
E. C. L. 843.

1. Mason v. Force, 30 Ga. 99; Powell v.

Oregonian R. Co., 38 Fed. 187, 13 Sawy.
543, 3 L. R. A. 201; Glenn v. Springs, 26
Fed. 494.

2. Fish V. Smith, 73 Conn. 377, 47 AtL
711. See also infra, VIII, Q, 3.

Such a judgment is ccnclusive cf the exist-
ence cf the corporation, and, whether founded
upon a demand arising eai contractu or tia

delicto, is an indebtedness for which the
shareholder is liable. Powell v. Oregonian
R. Co., 38 Fed. 187, 13 Sawy. 543, 3 L. R. A.
201. That such a judgment is presumptive
evidence of corporate existence see Schaeffex
V. Missouri Home Ins. Co., 46 Mo. 248.

Conflicting decisions on this subject in New
York may be discovered by one who has the
patience and the curiosity to examine them
in McMahon v. Macy, 51 N. Y. 155, where
the cases are reviewed by Gray, Com. See
also Miller v. White, 50 N. Y. 137 [reversing
59 Barb. (N. Y.) 434, 10 Abb. Pr. N. Si
(N. Y.) 385] ; Belmont v. Coleman, 21 N. Y.
96; Atcherson v. Troy, etc., R. Co., 1 Abb.
Deo. (N. Y.) 13, 6 Abb. Pr. N. S. (N. Y.)
329; Lawyer v. Rosebrook, 48 Hun (N. Y.V
453, 1 N. Y. Suppl. 594, 16 N. Y. St. 316;
Wheeler v. Miller, 24 Hun (N. Y.) 541;
Strong V. Wheaton, 38 Barb. (N. Y.)
616; Conant v. Van Schaick, 24 Barb.
(N. Y.) 87; Moss r. McCullou'^h, 7 Barb.
(N. Y.) 279; Moss v. MiCullough, 5
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b. Where Action Is Against Directors or Trustees to Enforce Personal Liability

For Official Defaults. Judgments against tlie coiporation are not deemed con-

clusive against tlie sliareiiolders, wliere tlie proceeding is penal in its nature, and
lience to be strictly construed and pursued, as where it is brought under a statute

to charge shareiiolders witli personal liability for tiie debts of the corpoi-ation

because of defaults in the officers of the corporation in failing to file reports of
the capital and debts of tlie corporation, as required by the statute law, in which
case the proceeding against the corporation is deemed with respect to shareholders
to be res inter alios acta?

e. Doctrine That Judgment Against Corporation Is Prima Faeie Evidence of
Debt in Proceeding Against Its Shareholder. This doctrine, whicii exists cliieiiy

in New York and under former statutes, is peculiar and hence no more will be
done here than to cite a collection of cases expounding and illustrating it.*

d. Subject to Be Impeached For Fraud or Collusion. All judgments are sub-

ject to be impeached iu equity by a direct proceeding to that end, or by way of an
equitable defense by a shareholder where the rules of the jurisdiction admit of
the setting up of equitable defense for fraud or collusion in their concoction.^

e. Going Behind Judgment Where Shareholder Is Liable Only For Particular

Class of Debts. It" the sliareholder is made liable only for a particular class of
debts, or only for debts due to a particular class of persons, tlien it is necessary

under either of the foregoing rules to go behind the judgment so far as to prove
that the debt then recovered upon belonged to the class embraced in the statute

or constitution.' It has been so held under a statute making the shareholders of

a railway company jointly and severally liable for moneys due by the corporation

to their servants for their wages.'' So where the statute made the shareholder

liable for all debts except loans, the shareholder could, after judgment against

the company, contest his liability, on the ground that the debt recovered upon
was for money loaned.' So where the shareholder is liable only for debts of the

corporation contracted at a given period,' and the record of the judgment against

the corporation does not show at what period the debt therein recovered upon waa
contracted, evidence aliunde is necessary to fix such date ; and without such evi-

Hill (N. y.) 131; Jackson ». Griswold, 435] ; Hastings u. Drew, 76 N. Y. 9 ; Belmont
4 Hill (N. Y.) 522; Moss f. Oakley, v. Coleman, 21 N. Y. 96 [afp-rming 1 Bosw.
2 Hill (N. y.) 265; Slee V. Bloom, 20 (N. Y.) 188]; Moss v. Averell, 10 N. Y.

Johns. (N. Y.) 669. Compare Jones v. 449; Hoagland v. Bell, 36 Barb. (N. Y.) 57;
Barlow, 62 N. Y. 202; Strong v. Wheaton, Moss v. McCullough, 7 Barb. (N. Y.) 279;

38 Barb. (N. Y.) 616. The New York rule Squires v. Brown, 22 How. Pr. (N. Y.)

differs with respect to the liability for un- 35.

paid shares, making judgment against the 5. See for an example of this Bissit ». Ken-
corporation prima facie evidence against the tucky River Nav. Co., 15 Fed. 353, where a
shareholder. Hastings v. Drew, 76 N. Y. 9. judgment thus obtained against a corporation

Judgment by default is just as conclusive for a large amount was made the foundation

as judgment in the defended action. Green of an action against a county to recover an
V. Nixon, 23 Beav. 530, 3 Jur. N. S. 993, 27 unpaid subscription by the county to the

L. J. Ch. 819, 5 Wkly. Eep. 433. See also shares of the corporation, and it was held

In re South Essex Estuary Co., L. E. 11 Eq. that the county could be heard upon the

157, 40 L. J. Ch. 153, 19 Wkly. Rep. 430. question of the amount of the true indebted-

But see Doak v. Stahlman, (Tenn. Ch. App. ness of the corporation to plaintiff, notwith-

1899) 58 S. W. 741, where a decree pro standing the judgment; and also that plain-

confesso against the corporation was held not tiff being himself a shareholder must as such

to be conclusive against the shareholder contribute to the payment of the debt of the

where none of the officers of the corporation corporation to him.
can or will defend its interests. 6. Ward v. Joslin, 100 Fed. 676 iaffxmed

3. Whitney Arms Co. v. Barlow, 63 N. Y. in 105 Fed. 224, 44 C. C. A. 456].

62, 72, 20 Am. Rep. 504 (ner Allen, J.); 7. Conant r. Van Schaick, 24 Barb. (N.Y.)
Chase v. Curtis, 113 U. S. 452, 5 S. Ct. 554, 87, holding that in such a case the burden is

28 L. ed. 1038. on the creditor to prove that the debt wa«
4. Corse v. Sanford, 14 Iowa 235 ; Grund one for which the shareholder is liable.

V. Tucker, 5 Kan. 70; Schaeffer v. Missouri 8. Wilson v. Pittsburgh, etc.. Coal Co., 43
Hon?e Ins. Co., 46 Mo. 248; Steohens v. Fox, Pa. St. 424.

83 N. Y. 313 [affirming 17 Hun (N. Y.) 9. See supra, VIII, H, 7.

[VIII, Q, 1, b]
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dence the judgment is not effective to charge a shareholder.'" Again, where the

action against the corporation is for a tort, the cause of action is.notso far merged
in the judgment recovered by plaintiff that the judgment becomes a debt of the

corporation, within the meaning thus put upon such a statute;. but a court will

look behind the judgment, and inquire into the nature of the demand in which it

was founded, and evidence aliunde is admissible for this purpose."

2. Judgment Against Corporation After Dissolution Not Evidence to Chargb
Shareholder— a. Rule Stated. Although the assets of a defunct corporation are

subject to be collected and administered by a court of equity for the benefit of

its creditors, yet a judgment at law cannot be rendered against a dead corporation

any more than against a dead man.'' A reasonable deduction from this rule is that

a judgment recovered against a corporation after it has been dissolved is not even
prima facie evidence of a debt due from the corporation at tiie time of its dis-

solution, for the purpose of charging those who were then its shareholders.'^

b. Does Not Prevent Action Against Shareholders Where Liability Is That of

Partners or Original Undertakers. But the operation of this principle does not

prevent a creditor from suing a shareholder and recovering his debt from him
where the shareholder is liable as an original undertaker, as in New York.'*

3. Decree Assessing Shareholders in Winding-Up Proceeding Conclusive With-

out Personal Service. Where a corporation has suspended business by reason of

insolvency, and a receiver or trustee has been appointed by a court of equity, in

a proceeding instituted by or on behalf of its creditors to wind up its affairs and
administer its assets, the court will, according to the usual course of practice in

chancery cases, take and state an account of the assets and liabilities of the corpo-

ration, and of what is due from its shareholders in the aggregate, and from each

of them respectively ; and will, upon the basis thus furnished, make an interlocu-

tory decree ordering an assessment upon the shareliolders to raise money to liqui-

date its debts and to pay the costs of the proceeding. This interlocutory decree

will be conclusive upon all shareholders, resident and non-resident, wiietlier they

were served with process, or made parties to the winding-up proceeding or not.

The theory is that the corporation is still in a sense their agent, and that they are

parties to the proceeding by representation."

10. Larrabee v. Baldwin, 35 Cal. 155. 13. Bonaffe v. Fowler, 7 Paige (N. Y.)

11. Bohn V. Brown, 33 Mich. 257. A judg- 576. And see the reasoning in Kincaid v.

ment against a corporation will for the pur- Dwindle, 59 N. Y. 548, and repeated in

pose of enforcing the liability of shareholders Hardman v. Sage, 124 N. Y. 25, 26 N. E. 354,

be deemed founded upon contract to the ex- 35 N. Y. St. 54. Compare Schrader v. Manu-
tent that it allowed plaintiff's claim for the faoturers' Nat. Bank, 133 U. S. 67, 10 S. Ct
value of coal, taken from his land by defend- 238, 33 L. ed. 564, judgment recovered against

ant, although such taking was in connec- a.national bank in an action commenced three

tion with a trespass ^pon the realty for years after it went into liquidation not con-

damages to which a separate allowance is elusive as against the shareholders, but they

made. Devin v. Walsh, 108 Iowa 428, 79 are entitled to recontest the merits.

N. W. 133. 14' Bonaffe v. Fowler, 7 Paige (N. Y.)

Under the law of Kansas, as established by 576.

decisions that a corporation which has re- 15. Alabama.— Glenn v. Semple, 80 Ala,

ceived the benefit of a contract is estopped to 159, 60 Am. Eep. 92.

contest it on the ground that it was ultra Georgia.— Howard v. Glenn, 85 Ga. 238, 11

vires, a judgment against a corporation is S. E. 610, 21 Am. bt. Eep. 156.

not conclusive upon a shareholder in an ac- Maryland.— Glenn v. Williams, 60 Md. 93,

tion to charge him with individual liability especially the observations of Alvey, J., at

in such sense as to preclude him from show- p. 115, as to the propriety and necessity of

ing the nature of the original claim, and this rule.

that the contract sued on was ultra vires Virginia.— Hamilton v. Glenn, 85 Va. 901,

and hence not of the class for which he is 9 S. E. 129; Vanderwerken v. Glenn, 85 Va.
liable. Ward v. Joslin, 105 Fed. 224, 44 9, 6 S. E. 806; Lewis v. Glenn, 84 Va. 947,

C. C. A. 456 laffirmino 100 Fed. 676]. 6 S. E. 866.

12. Merrill v. Suffolk Bank, 31 Me. 57, 1 United States.— Glenn v. Liggett, 135 U. 8.

'Am. Rep. 649; Mumma v. Potomac Co., 8 533, 10 S. Ct. 867, 34 L. ed. 262; Hawkins
Pet (U. S.) 281. 8 L. ed. 945. v. Glenn, 131 U. S. 319, 9 S. Ct. 739, 33 L. ed.

[VIII. Q, 3]
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4. Whether Suit Against Shareholder Is Upon Judgment Against Corporation
OR Upon Original Demand. In New York, wliere tlia rule is tlmt the liability of a
shareholder is, in a qualified sense, that of a partner,'* it has been held that,

.although the statute requires that a judgirient shall have been obtained against the
company before an action can be prosecuted against a shareholder, yet tiie action

against the sliareholder is on the original demand, and not on the judgment." The
uniform practice in that state seems to have conformed to this view,'' and under
the rulings in that state that the judgment is not even ^riwiayaoie evidence of
the existence of a debt of the corpoi-ation this is necessarily so.'*

5. Right of Shareholder to Appeal or Prosecute Error From Judgment Against
Corporation. "Where this right exists, it exists under very special rules of pro-
cedure and not in conformity with the general law.*"

IX. DIRECTORS.

A. Rig'ht to, and Tenure of, Office of Director— l. Qualifications For
Office of Director— a. In General. A corporation which has the general power
to make by-laws may make a by-law declaring that no person who is an attorney
in a suit against the corporation shall be eligible as a dii'cctor.^' A director can

184; Morgan County v. Allen, 103 U. R.

498, 26 L. ed. 498; Sanger v. Upton, 91 U. S.

56, 23 L. ed. 220.

That shareholders will not be permitted to
intervene and defend in the winding-up pro-
ceeding was held in Hamilton v. Glenn, 85
Va. 901, 9 S. E. 129. That they are not
proper parties in the winding-up proceedings
was said by Alvey, J., in Glenn v. Williams,
60 Md. 93, lie.

Ihe decree in the winding-up proceeding is

deemed to be necessarily binding upcn the
members of the corporation In the absence of

fraud, and that this is involved in their con-

tract on becoming shareholders. Hawkins v.

Glenn, 131 U. S. 319, 9 S. Ct. 739, 33 L. ed.

184 [quoted, and reaffirmed in Glenn v. Lig-

gett, 135 U. S. 533, 10 S. Ct. 867, 34 L. ed.

262].
16. See supra, VIII, H, 5; VIII, Q, 1, a,

note 2.

17. Bailey v. Bancker, 3 Hill (N. Y.) 188,

38 Am. Dec. G25.

18. Belmont v. Coleman, 21 N. Y. 96;
Moss V. Averell, 10 N. Y. 449 ; Conant v. Van
Schaick, 24 Barb. (N. Y.) 87; Moss v. Mo-
Cullough, 5 Hill (N. Y.) 131.

19. See supra, VIII, Q, 1, a, note 2.

For early and excepticnal cases in support
of this view see Southmayd v. Kuss, 3 Conn.
52 (therefore no scire facias could be main-
tained against them on a judgment against
the corporation) ; Hume v. Winyaw, etc.,

Canal Co., 1 Car. L. J. 217; Salmon v. Ham-
borough Co., 1 Ch. Cas. 204, 1 Kyd Corp. 273.

20. Dennis v. Table Mountain Water Co.,

10 Cal. 369; Came v. Brigham, 39 Me. 35;
Rankin v. Sherwood, 33 Me. 509.

When a shareholder may proceed by a
process called " illegality " in Georgia see

Thompson Stoekh. § 333; Lowry v. Parsons,
62 Ga. 35G; Heard r. Sibley, 52 Ga. 310.

Recitals in judgment or decree against cor-

poraticn not evidence against shareholder not
party to action.— Chestnut v. Pennell, 92 111.

65.

[VIII. Q, 4]

Judgment against shareholders in actions
against the corporation under very special

conceptions of procedure. Comanche Min.
Co. V. Rumley, 1 Mont. 201; Gillig v. Lake
Bigler Road Co., 2 Nev. 214.

Conclusiveness of judgment against ccrpo-

laticn in supplementary proceeding thereun-
der against shareholder.— Hampson v. Weare,
4 Iowa 13, 66 Am. Deo. 116.

As to the former practice in England of
suggesting on the record of the judgment
against the corporation the liability of a
member similar to that allowed by motion in

Missouri see Bartlett 1?. Pentland, 1 B. & Ad.
704, 20 E. C. L. 657 ; Sainter v. Fergusson, 8
C. B. 019, 7 D. & L. 301, 65 E. C. L.
619.

A decree en a creditor's bill against a cor-

poraticn which merely gives complainants the
right to avoid a conveyance by the corpora-
tion as fraudulent, or in the alternative to

subject the proceeds to the payment of their

debts is res judicata as against the claim of

one of the complainants to a personal decree
against the shareholders to charge them in

respect to their statutory liability. Vance
V. McNabb Coal, etc., Co., (Tenn. Ch. App.
1897) 48 S. W. 235.

Where a "garnishment bill" is brought
against an insolvent ccrporaticn and against
a shareholder thereof to recover u subscrip-
tion due from him to the insolvent corpora-
tion, it has been held that a pro confesso
judgment against the corporation is not con-

clusive against the shareholder, where none
of the officers of the corporation can or will

defend its interests. Doak v. Stahlman,
(Tenn. Ch. App. 1899) 58 S. W. 741.

21. Cross V. West Virginia Cent., etc., R.
Co., 37 W. Va. 342, 16 S. E. 587, 18 L. R. A.
582.

A by-law which would render a class of
perscns eligible to office who by the charter
are ineligible is bad. Rex v. Bumstead, 2 B. &
Ad. 699, 9 L. J. K. B: 0. S. 321, 22 E. O. I*
292 ; Rex v. Spencer, 3 Burr. 1827.
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not be regarded as disqualified for the office, and his election consequently invalid,

by reason of anything which he may contemplate doing when he gets into ofiice.^

Unless there is a prohibition in the governing statute, in the charter, or in some
valid by-law or other governing instrument, any person who can be the business

agent of another can be a director in a corporation, wliether or not he or she is a

person who in the language of the civil law would be called sui juris. An
infant may therefore, it is assumed, be a director ; and it has been held that a

married woman may be a trustee in a corporation.'' No reason exists why an
alien who is a resident of the place of the corporation should be deemed ineligi-

ble as a director, unless made so by the charter, governing statute, or other valid

governing instrument ;
^ and for similar reasons non-residence does not seem to

render a shareholder ineligible for the office of director, unless it is so declared,

although there are statutes, as in Kansa8,^'^eclaring that a certain proportion of

the directors in every corporation must be residents of the state; and such a

statute has been held mandatory.'*

b. In Respect of Being Shapeholder— (i) In General. As directors are

merely business agents, incapable of performing constituent acts, in the absence
of a contrary provision in the governing statute, or in a valid by-law or other gov-

erning instrument, it is not an insuperable disqualification of a director that he is

not a shareholder.'' But statutes and charters generally annex to the office of

director the qualification that he must be a shareholder in the corporation ; 'Vand
in the absence of such a statute provision this is the implication of the common
law, founded on grounds of public policy in the case of railway companies.^
This means a real and not a sham shareholder ; ^but if he is a real shareholder,

it makes no difference how he acquired his shares, whether by gift or purchase.'^

He must be the actual, beneficial .owner, and not merely the ostensible owner
according to the registoy.^ According to one view he does not '' own " shares

within the meaning of a statute, wljere he holds them merely as trustee for

another, although the legal title is in him ; ^ but the other and better view is that

eligibility follows the legal ownership, irrespective of the trusts under which the

23. Railway Co. v. State, 49 Ohio St. 668, 27. Wight v. Springfield, etc., R. Co., 117

32 N. E. 933. Mass. 226, 19 Am. Rep. 412 Icriticizing

23. People v. Webster, 10 Wend. (N. Y.) Penobscot R. Co. v. Dummer, 40 Me. 172, 63

554. Am. Dec. 654; Spering's Appeal, 71 Pa. St.

A provision in a bank charter requiring a 11, 10 Am. Rep. 684] ; State r. McDaniel, 22

certain portion of the directors to be prac- Ohio St. 354.

tical mechanics has been held not to require 28. See for example Ark. Dig. Stat. ( 1884),

that they should be in actual practice as me- § 964.

chanies at the time of their election. Sargent Where there is a statute or by-law requir-

V. Webster, 13 Mete. (Mass.) 497, 46 Am. ing directors to be the owners of a certain

Dec. 743. number of shares, the fact that a person
The treasurer of a corporation may well be serves as director furnishes evidence to charge

a director, since the two offices are not in- him as a shareholder in favor of cred-

compatible. Gray v. Mechanics' Bank, 10 itors to the extent of the shares necessary to

Fed. Cas, No. 5,723, 2 Craneh C. C. 51, but qualify him for the office of director. Ex p.

the cashier of a bank could not in Massachu- Stock, 33 L. J. Ch. 731.

setts, because it was so provided by .statute. 29. Durkee v. People, 155 111. 354, 40 N". B.

24. Com. V. Hemmingway, 131 Pa. St. 614, 626, 4,6 Am. St. Rep. 340 [affirming 53 111.

18 Atl. 990, 992, 7 L. R. A. 357, 360. App. 369].

25. Kan. Gen. Stat. (1889), § 1190. 30. Bartholomew v. Bentley, 1 Ohio St.

26. Horton v. Wilder, 48 Kan. 222, 29 Pac. 37.

566. Under a statute permitting a. minority 31. Especially this must be so held where
of the directors of corporations construct- the rights of third jpersons, e. g., credit-

ing railroads, canals, or flumes, etc., to reside ors of the corporation, are involved. Bur-
out of the state, a court declined to inquire den t\ Burden, 8 N. Y. App. Div. 160, 40
into the length, extent, or magnitude of the N. Y. Suppl. 499.

railroad or canal, in order to ascertain 32. Bainbridge v. Smith, 41 Ch. D. 462,

whether a.non-resident of the state was quali- 60 L. T. Rep. N. S. 879, 37 Wkly. Rep. 594,

fled to be a director in a certain company. Lindley, L. J., dissenting.

State V. Smith, 15 Oreg. 98, 14 Pac. 814, 15 33. In re Elias, 17 Misc. (N. Y.) 718, 40
Pac. 137, 386. N. Y. Suppl. 910.

[47] [IX, A, 1, b. (I)]
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shares may be held.^ Upon the question who is the beneficial owner within tliis

Ijrinciple there is no difficulty in concluding that the giving to a third person does
not divest him of the title so as to render him ineligible to vote thereon at a cor-

porate election.'^ And so, where the shares have been mortgaged, the mortgagor
may still be deemed not to have lost his qualification to serve as a director.^^ A
by-law providing that any person chosen as a director shall cease to be such when
he ceases to be a proprietor renders by reasonable implication any one who is not

a proprietor ineligible to the office of director.^ Where the statute requires that

the members of the board must be holders of at least a given number of shares,

a director who assigns all his shares to another i^so facto divests himself of his

title to the office,^ although a different rule has been declared in case of a director

removing out of the country.^' A statutory provision * prescribing that a director

must be a liolder of a given number of shares is not dispensed with by the mere
fact that the corporation has ceased to be a going concern, its franchises being
extended merely for the purpose of liquidation.*' It has been held by one court

that the election of a person as trustee of a corporation is not cured by a subse-

34. Schmidt v. Mitchell, 101 Ky. 570, 41
S. W. 929, 19 Ky. L. Rep. 763, 72 Am. St.

Rep. 427.

35. In re Newcomb, 18 N. Y. Suppl. 16, 42
N. Y. St. 442.

36^ Gumming v. Prescott, 2 Y. & C. Exch.
488.

37. Packets Despatch Line v. Bellamy Mfg.
Co., 12 N. H. 205, 37 Am. Dec. 203.

38. Chemical Nat. Bank v. Colwell, 132

N. Y. 250, 30 N. E. 644, 43 N. Y. St. 876 ire-

versing 16 Daly (N. Y.) 28, 9 N. Y. Suppl.

285, 29 N. Y. St. 726]. Compare Beardsley

V. Johnson, 121 N. Y. 224, 24 N. E. 380, 30

N. Y. St. 691. That unless the pei'son elected

possesses this statutory qualification he does

not become even a director de facto see In re

Newcomb, 18 N. Y. Suppl. 16, 42 N. Y. St.

442.

39. Com. V. Detwiller, 131 Pa. St. 614, 18

Atl. 990, 992, 7 L. R. A. 357, 360. And com-
pare Nathan v. Tompkins, 82 Ala. 437, 2 So.

747.

40. U. S. Rev. Stat. (1872), § 5146.

41. Richards r. Attleborough Nat. Bank,
148 Mass. 187, 19 N. E. 353, 1 L. R. A^ 781.

Ownership of preferred stock as qualifica-

tion.— The power of the directors of a rail-

road company to issue preferred stock to con-

tractors for the purpose of completing the

road, and to make the holding of a certain

number of shares of such stock a necessary

qualification of a majority of the directors,

was upheld under circumstances of acquies-

cence and estoppel on the part of the share-

holders. Haslehurst v. Savannah, etc., R.

Co., 43 Ga. 13.

Statute of Connecticut providing that any
one of the directors, etc., of a corporation

owning stock in another corporation may be

a director in the latter not repealed. Chase
V. Tuttle, 55 Conn. 455, 12 Atl. 874, 3 Am.
St. Rep. 64.

That one of two cotrustees of the stock

of a manufacturing corporation cannot be
elected a director by the votes of the remain-
ing shareholders, where he has disfranchised

the stock held by them by persisting in voting
for himself against the protest of his co-

[IX. A. 1, b, (I)]

trustees, see In re Elias, 17 Misc. (N. Y.)
718, 40 N. Y. Suppl. 910.

The requirement of General Corporation
Law, § i6, that the directors of a corporation
shall be shareholders therein does not apply
to the first directors of a consolidated corpo-
ration named in the consolidation certifi-

cate. Camden Safe-Deposit, etc., Co. v. Bur-
lington Carpet Co., (N. J. Ch. 1895) 33 Atl.
479, holding that shareholders in the con-
stituent corporation, who are obviously en-
titled to shares in the consolidated corpora-
tion, are in effect shareholders in the latter,

although no certificates have been issued to
them.
A board of directors organized under W. Va.

Act, Feb. 28, 1877, known as the " Boom law,"
must be composed of shareholders, but they
need not be residents of the state. Hulings
V. Hulings Lumber Co., 38 W. Va. 351, 18
S. E. 620.

Holders of one share of stock in a corpora-
tion may §erve as directors, although parties
to an outstanding executory contract by which
they agreed at the option of a purchaser to

sell such share at a nominal price, so long
as such option has not been exercised. Kuhn
V. Woolson Spice Co., 13 Ohio Cir. Ct.

547.

What is a sufficient holding of shares to
qualify one as director see Richards v. Attle-
borough Nat. Bank, 148 Mass. 187, 19 N. B.
353, 1 L. R. A. 781; Chemical Nat. Bank v.

Colwell, 132 N. Y. 250, 30 N. B. 644, 43 N. Y.
St. 876 ; State v. Smith, 15 Oreg. 98, 14 Pac.
814, 15 Pac. 137, 386.

When holding of shares is unnecessary see

Wight V. Springfield, etc., R. Co., 117 Mass.
226, 19 Am. Rep. 412; State i. McDaniel, 22
Ohio St. 354.

Eligibility of husband where shares were
purchased by his wife and the certificate was
by mistake made out to him, and he after-

ward concluded to retain the shares. In re
St. Lawrence Steamboat Co., 44 N. J. L.

529.

Construction of statute under which a per-

son who " holds " shares of stock, issued in

his name, is to be recognized as a shareholder
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quent gift of shares to him, although he retains them ; *i but the better and pre-

vailing opinion is that he need not be the holder of any shares at the date of his

election, but that it will be suifident if he qualifies himself by becoming the holder

of the requisite number of shares before he enters upon the office of director>3'

(ii) Whethmr Must Be Rbgistbeed Sbabeholdeb. Presumptively the

stock register is to be looked to for the purpose of determining who is qualified to

be a director by reason of being a shareholder ; and this is especially true where
there is a statute, in affirmation of the rule of the common law, making the stock

register prima facie evidence as to who are shareholders. And it has been held

that ihis, prima facie qualification can be impeached only by showing that the

shares were put in the name of the person eolorably, with the view to qualifying

him as a director in furtherance of some dishonest or fraudulent scheme touching
the organization or control of the company.*q/'' Clearly a, '^evBon is, prima facie
eligible to the office of a director who holds, according to the stock register of the

corporation, the requisite number of shares, unless the register distinctly shows
that he does not hold them in his own right, but that he holds them as a naked
or dry trustee for another.^ As already seen ^^ the inspectors of election cannot
decide the question of eligibility, but in case of a contest it can only be decided

by the court.*''

2. Right to Vote For Director. The right to vote for director in a corporation

does not continue with respect to a shareholder after he has transferred the entire

beneficial interest in his shares. Nor can an irrevocable power of attorney to

direct the vote of corporate shares be vested in a person who has no interest in

such shares, and who does not represent persons who are interested in them.
When therefore certain shares of corporate stock were placed in the hands of a
trustee, upon an agreement that they were to be divided on a certain date, and
that a certain person was to have the right to direct the vote of them until such
division, it was held that the agreement did not give to such person the right to

direct the vote of them after he had transferred his interest in them.^

as well as one who " owns " them. State i>. company. Sueh was the view of that eminent
Leete, 16 Nev. 242. equity judge, Sir George Jessel, M. R. (Pul-

42. Kozecrans Gold Min. Co. v. Morey, 111 brook v. Richmond Consol. Min. Co., 9 Ch. D.
Cal. 114, 43 Pac. 585. 610, 48 L. J. Ch. 65, 27 Wkly. Rep. 377)

43. Stetson v. Northern Invest. Co., 104 overruled on doubtful grounds by the court of

Iowa 393, 73 N. W. 869; Greenough v. Ala- appeal, with one dissenting judge, as stated
bama, etc., R. Co., 64 Fed. 22. Therefore a in the preceding section { Bainbridge «. Smith

,

notice given at a meeting of shareholders for 41 Ch. D. 462, 60 L. T. Rep. N. S. 879, 37
the election of directors that one of the can- Wkly. Rep. 594, Lindley, L. J., dissenting),
didates held no stock in his own name is not So an American court has held that although
sueh a notice of the candidate's ineligibility, the by-laws of a corporation provide that
as to discredit the votes cast for him and transfers of stock shall be made only on the
give the election to a candidate having a corporate books, and that the transfer-book
minority of votes. Schmidt v. Mitchell, 101 shall be closed for ten days previous to the
Ky. 570, 41 S. W. 929, 19 Ky. L. Rep. 763, day of the annual meeting of the s^larehold-

72 Am. St. Rep. 427 {.citing People v. Clute, ers, a hona fide owner of shares of stock is

50 N. Y. 451, 10 Am. Rep. 508; Reg. i-. eligible as a director, although the transfer
Tewkesbury, L. R. 3 Q. B. 629, 37 L. J. Q. B. of his shares to him has not been registered,

288]. and although he might for that reason be re-

44. In re Leslie, 58 N. J. L. 609, 33 Atl. fused permission to vote or to receive divi-

954. dends. State v. Smith, 15 Oreg. 98, 15 Pac.
45. In re Argus Printing Co., 1, N. D. 434, 137, 386, 14 Pac. 814.

48 N. W. 347, 26 Am. St. Rep. 639, 12 L. R. A. 46. See supra, IV, G, 2, a et seq.

781. And where the governing statute, like 47. In re St. Lawrence Steamboat Co., 44
the English Companies Act of 1862 (25 & 26 N. J. L. 529.

Vict. e. 89, § 30), provides that no notice of Where a person has a right to vote on
any trust shall be entered upon the register, stock as a shareholder he is also eligible to
the conclusion would seem to be veryicogent any office to which a shareholder is eligible.

that he is to be deemed a shareholder in his State v. Ferris, 42 Conn. 560.
own right, for the purpose of being eligible 48. State r. Oftedal, 72 Minn. 498, 75
as a director, who holds the requisite num- N. W. 692; Clowes v. Miller, 60 N. J. Eq.
ber of shares according to the register of the 179, 47 Atl. 345; Chapman v. Bates, 60 N. J.

[IX, A, 2]
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3. Status of Directors Named in Certificate of Incorporation. There is no pre-

sumption that a person named as director for the first year in the original certifi-

cate of an incorporation holds over after the expii'ation of his term, so as to make
him liable as such.*'

4. Acceptance of Office Necessary. "Whatever the rule may be with regard to

strictly public offices, it is clear that no one can be compelled to serve as a direc-

tor in a private corporation against his will. It is not enough therefore that one
is elected to the office of director in a private corporation ; there must also be an
acceptance of the office by him which must be formally expressed or fairly

implied from his conduct.™ If he declines to accept the oiSce, it is not necessary

to treat him as a director thereafter, or to notify him of meetings of the board,

in order to the regularity of the proceedings which take place thereat.^^

5. Qualification by Taking Officul Oath. Where the governing statute pre-

scribes an oath of office to be taken by directors, one chosen as a director who
fails to take this oath is not a director dejureF'

6. When Take Office. In case of an amendment of the corporate by-laws,

whereby the membership of the board is increased, those who are chosen to fill

out the increased board take office immediately and not at the next annual

election.^

7. Directors Holding Over. By the principles of the common law the failure

to elect officers of a corporation, public or private, does not dissolve the corpora-

tion, but the old officers hold over until their successors are chosen and qualify ;
^

and this principle has been frequently declared by statute out of abundant caution.^

Eq. 17, 46 Atl. 591 [affirmed in 61 N. J. L.

658, 47 Atl. 638, 88 Am. St. Eep. 459] ; Com.
•v. Park, 14 Pa. Co. Ct. 481 {holding that

the right to vote acquired by giving money to

a charitable corporation expires with the

death of the donor )

.

Election not illegal because cumulative sys-

tem of voting was not employed, where no
shareholder was deprived of his right to vote

cumulatively. Schmidt v. Mitchell, 101 Ky.

570, 41 S. W. 929, 19 Ky. L. Eep. 763, 72

Am. St. Eep. 427.

Statute under which shareholders not au-

thorized to cumulate their votes. State v.

Halloway, 1 Ohio Cir. Ct. 157, 1 Ohio Cir.

Dec. 90.

Procedure for contesting corporate elections

under New Jersey statute applicable to all

corporations having a capital stock the shares

of which are held by individuals as private

property. Eankin v. Newark Library Assoc,

64 N. J. L. 265, 45 Atl. 622.

49. Metropolis Bank v. Faber, 38 N. Y.

App. Div. 159, 56 N. Y. Suppl. 542.

increasing the number of trustees under

N. Y. Laws (1878), e. 316, § 2. Formal meet-

ing of board of trustees not necessary for the

purpose. Burden v. Burden, 159 N. Y. 287,

54 N. E. 17 [affirming 8 N. Y. App. Div. 160,

40 N. Y. Suppl. 499].

50. United Growers Co. v. Eisner, 22 N. Y.

App. Div. 1, 47 N. Y. Suppl. 906.

51. Whittaker v. Amwell Nat. Bank, 52

N. J. Eq. 400, 29 Atl. 203.

That one elected a director is presumed to

have accepted the ofiEiee see Halpin v. Mutual

Brew. Co., 20 N. Y. App. Div. 583, 47 N. Y.

Suppl. 412.

52. Schwab v. Frisco Min., etc., Co., 21

Utah 258, 60 Pac. 940.
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53. In re A. A. Griffing Iron Co., 63 N. J. L.

168, 41 Atl. 931 [affirmed in 63 N. J. L. 357,

46 Atl. 1097].
54. Connecticut.— Bethany Congr. Soc. v.

Sperry, 10 Conn. 200; McCall v. Byram Mfg.
Co., 6 Conn. 428.

Delaware.—Sparks v. Farmers' Bank, 3 Del.

Ch. 274.

Maine.— South Bay Meadow Dam Co. v.

Gray, 30 Me. 547.

Mississippi.— Smith v. Natchez Steamboat
Co., 1 How. 479.

Tennessee.— Nashville Bank v. Petway, 3

Humphr. 522.

England.— Foot v. Prowse, 1 Str. 625.

When right to hold over ceases.— That the
title of a person receiving the necessary votes
to elect him to a certain office is complete the
moment the vote is declared, so that the right
of the former incumbent to hold over ceases,

see Booker v. Young, 12 Gratt. (Va.) 303.
That where a charter speaks of " years," with
reference to an office, years of office, and not
calendar years, are intended, see Eex v. Swyer,
10 B. & C. 486, 8 L. J. K. B. O. S. 221, 21
E. C. L. 209. For an analogy, with the con-
clusion that the prior incumbent holds over
until his successor is not only chosen, but
sworn in, see Williams v. Lunenburg School
Dist., 21 Pick. (Mass.) 75, 32 Am. Dee. 243.
By-law under which a person reelected to the
office of clerk continues to hold over under
his first election until he is qualified under
the second, see Hastings v. Blue Hill Turn-
pike C*-p., 9 Pick. (Mass.) 80.

55. People v. Vail, 20 Wend. (N. Y.) 12;
People V. Jones, 17 Wend. (N. Y.) 81. Some
of these statutes are: Ark. Dig. Stat. (1884),
§§ 965, 5432; Deering Code Cal. pt. 4, § 306;
Minn. Eev. Stat. (1881), § 404; Nebr. Comp.
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Somewhat opposed to the foregoing, it has been held that where a power exists

to fill a vacancy in the board by the directors already elected, or by holding a

new election by the shareholders, the failure legally to elect a full board at a

meeting of shareholders will not authorize the old board to hold over.^'' And
clearly an existing board cannot against the will of the shareholders enlarge their

term of office as fixed by the charter, by changing th^ time of holding the annual
election, by a by-law or otherwise.^''

8. Resignation of Office of Director. Whatever doubt there may be with
respect to the right of the incumbents of public offices to resign ^ there is no
doubt that a director in a private corporation has the unqualified right so to do.^'

The analogies of the common law show that the resignation of the office of direc-

tor need not be by deed, but may be by parol ;^ although statutes and charters

exist requiring written notice, in which case a simple communication to the

proper officer of the corporation tendering a resignation of the office is effectual.*'

Moreover an intent to resign may be inferred from an acceptance of an incom-
patible office.**

9. Vacation of Office Otherwise Than by Resignation. By the analogies of the

common law, the office of director may be vacated by many acts which do not

take the form of a direct resignation of it, such as by accepting an incompatible

office ^ or by losing the qualification required by the statute or other governing

Stat. (1887), e. 16, § 38; Tenn. Code (1884),
§ 1705; Sayle Stat. Tex. (1888), arts. 583,
4125.

56. Schmidt ». Mitchell, 101 Ky. 570, 41
S. W. 929, 19 Ky. L. Rep. 763, 72 Am. St.

Eep. 427 [citing People v. Fleming, 59 Hun
(N. Y.) 518, 13 N. Y. Suppl. 715, 37 N. Y.
St. 157].

57. State ??. McCullough, 3 Nev. 202; El-

kins V. Camden, etc., K. Co., 36 N. J. Eq. 467.

Presumption as to holding over.—Presump-
tion that one named for director for the first

year in certificate of incorporation under the
New York Manufacturers Act of 1848, and
prior to the statute of 1892, holds over after

his term, in an action to hold him liable as a
director for failing to file a statutory report

for the subsequent year. Metropolis Bank v.

Faber, 38 N. Y. App. Div. 159, 56 N. Y. Suppl.
642.

58. See State v. Ferguson, 31 N. J. L.

107.

59. Fearing v. Glenn, 73 Fed. 116, 19CCA 388
'eo. Briggs V. Spaulding, 141 U. S. 132, 11

S. Ct. 924, 35 L. ed. 662; Rex v. Bedford
Level Corp., 6 East 356, 2 Smith K. B. 535.

Language which was held, under the cir-

cumstances, not to amount to a resignation

of the office of director. Union Nat. Bank v.

Scott, 53 N. Y. App. Div. 65, 66 N. Y. Suppl.

145.

Language which was held efiectual to re-

signing the office of secretary and treasurer

of a corporation. Chemical Nat. Bank v. Col-

well, 132 N. Y. 250, 30 N. E. 644, 43 N. Y. St.

876 [reversing 16 Daly (N. Y.) 28, 9 N. Y.

Suppl. 285, 29 N. Y. St. 726].

Circumstances under which participating in

a new election by a director does not amount
to a resignation of his office. Berry v. Cross,

3 Sandf. Ch. (N. Y.) 1; Rex v. Sandwich, 2

Keb. 92.

That directors are under no obligation to

resign because they are small shareholders

see Bayles v. Vanderveer, 11 Misc. (N. Y.)

207, 32 N. Y. Suppl. 1117, 66 N. Y. St. 572.

61. Lewis V. Oliver, 4 Abb. Pr. (N. Y.)

12L
62. Rex ;;. Goodwin, Dougl. 382, note 22;

Verrior v. Sandwich, 1 Sid. 305; Milward v.

Thatcher, 2 T. R. 81, 1 Rev. Rep. 431. Com-
pare Staniland v. Hopkins, 9 M. & W. 178;

Rex V. Pateman, 2 T. R. 777, 1 Rev. Rep.
621.

63. Astley v. Tivoli, [1899] 1 Ch. 151, 68
L. J. Ch. 90, 79 L. T. Rep. N. S. 541, 6 Man-
son 64, 47 Wkly. Rep. 326 (construction of

the words " place of profit," with the conclu-

sion that the trusteeship of a deed covering
or securing the debentures, the trustees of

which are appointed and paid, although not
removable by the company, is a " place of

profit" under the company, within the mean-
ing of the articles of incorporation, vacating
the office of a director who accepts or holds
any other " place of profit " under the com-
pany) ; Rex V. Goodwin, Dougl. 382, note 22;
Staniland v. Hopkins, 9 M. & W. 178; Ver-
rior V. Sandwich, 1 Sid. 305 ; Rex v. Pateman,
2 T. R. 777, 1 Rev. Rep. 621; Milward •;;.

Thatcher, 2 T. R. 81, 1 Rev. Rep. 431.

Informalities for which elections will not
be disturbed on a summary hearing under the
New Jersey statute. In re A. A. Griffing

Iron Co., 63 N. J. L. 357, 26 Atl. 1097 [af-

firming 63 N. J. L. 168, 41 Atl. 931]. That
a library association having both stock and
shareholders is within the meaning of this
statute providing a summary proceeding to
investigate the election of directors see In re
Newark Library Assoc, 64 N. J. L. 217, 43
Atl. 435.

Certificate of judges of election not con-
clusive where there is proof of fraud, al-

though the by-laws provide that the decision

[IX, A, 9]
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instrument, such as the possession of a stated number of shares of the stock of

the corporation.**

10. Removal of Directors— a. In General. With respect to the power of a

corporation to remove its officers, a distinction exists between those offices which
imply a franchise and those which consist of the mere employment. The power
of removal in case of the former is restricted ; in case of the latter the power of

removal exists and may be exercised as fully as by a private person with respect

to a private employment.*' Whatever doubts may have existed on this question

in early times, when nearly all corporations were organized for public purposes,*'

there is much modern authority tending to the conclusion that every corporation

has an implied power, incident to its existence as a corporation, and independent
of charter or statutory provisions, to remove an officer for cause.*y But this has

been denied with respect to modern joint-stock corporations ; and it has been held

that neither such a corporation in its aggregate capacity nor its board of directors

of such judges as to the qualiflcation of voters
and the suflSciency of proxies shall be final

and conclusive in all cases. Triesler v. Wil-
son, 89 Md. 169, 42 Atl. 926.

That the adverse parties must be served
virith notice of an intended application for an
order directing a new election of directors,

under the Delaware statute, but not neces-
sarily, on the return-day, to procure a rule
to show cause why the prayer of the petition
should not be granted before a hearing on the
petition see Petition of Vernon, 1 Pennew.
(iJel.) 202, 40 Atl. 60.

64. Chemical Nat. Bank v. Colwell, 132
N. Y. 250, 30 N. E. 644, 43 N. Y. St. 876;
Fearing X). Glenn, 73 Fed. 116, 19 C. C. A.
388. As where the director made an assign-

ment of all his property for the benefit of

creditors, and then left the state. Wright v.

First Nat. Bank, 52 N. J. Eq. 392, 28 Atl.

719. Compare Nathan v. Tompkins, 82 Ala.
437, 2 So. 747 ; Bainbridge v. Smith, 41 Ch. D.

462, 60 L. T. Rep. N. S. 879, 37 Wkly. Rep.
694 (under the English Company Law).
That a director thus disqualified may con-

tinue to be such de facto and his acts hence
valid see Dawson v. African Consol. Land,
etc., Co., [1898] 1 Ch. 6, 67 L. J. Ch. 47, 77
L. T. Rep. N. S. 392, 46 Wkly. Rep. 132.

That disqualification is no ground upon
which a corporate officer can refuse to deliver

the books and papers of the office to his suc-

cessor see Crawford v. Powel, 2 Burr. 1013,

1 W. Bl. 229.

Director never having requisite number of

shares.-— That the provision of the articles

of association that the office of director shall

be vacated if the incumbent ceases to hold the
requisite qualification shares contemplates
that the director has held the shares and lost

them and does not apply where he never held

them see Salton v. New Beeston Cycle Co.,

[1899] 1 Ch. 775, 68 L. J. Ch. 370, 80 L. T.

Rep. N. S. 521, 6 Manson 238, 47 Wkly. Rep.
462.

65. See on this subject the language ot

Daly, F. J., in White v. Brownell, 4 Abb.
Pr. N. S. (N. Y.; 162, 192 [citing Fuller v.

School Trustees, 6 Conn. 532 ; People v. Medi-
cal Soc, 24 Barb. (N. Y.) 570; Evans v.

Philadelphia Club, 50 Pa. St. 107; Com. v.
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St. Patrick's Benev. Soc, 2 Binn. (Pa.) 441,

4 Am. Dec. 453; Earle's Case, Carth. 173;
Bagg's Case, 11 Coke 936]. See also Will-

cock Corp. 270.

66. It was said in one case in the king's

bench that there are authorities [citing 11

Coke 99; Palm 451, 1 Roll. Rep. 224; Stiles

477] that the power of amotion is not in-

herent in a corporation, but that such a power
must exist by charter or prescription in order

to its exercise. Rex '». Doncaster, Barn. 264,

2 Ld. Raym. 1564.

67. District of Columbia.— Adamantine
Brick Co. v. Woodruff, MacArthur & M. 318.

Illinois.— People v. Higgins, 15 111. 110.

Indiama.— State v. Vincennes University, 5

Ind. 77.

New York.— Fawcett v. Charles, 13 Wend.
473; Auburn Academy v. Strong, Hopk. 278.

Pennsylvania.— Statement of doctrine by
Woodward, 0. J., at nisi prius in Evans v.

Philadelphia Club, 50 Pa. St. 107, 117 [af-

firmed by an equal division of the supreme
court, in 50 Pa. St. 127].

Virginia.— Burr v. McDonald, 3 Gratt. 215.

Englamd.— Rex v. Doncaster, Barn. 264, 2
Ld. Raym. 1564; Rex v. Richardson, 1 Burr.

517, 2 Ld. Ken. 85; Bruce's Case, 2 Str. 819;
Haddock's Case, T. Raym. 435.

Effect of by-laws.—Therefore a by-law au-

thorizing the removal of corporate officers for

cause may be good, although no power of re-

moval is expressly given by charter or is pos-

sessed by prescription. Rex v. Richardson, 1

Burr. 517, 2 Ld. Ken. 85. On the other hand
a by-law undertaking to restrict this inherent

power would be bad. Reg. v. Darlington Free
Grammar School, 6 Q. B. 682, 14 L. J. Q. B.

67, 51 E. C. L. 682.

It has been held that this power resides in

the corporation alone, and cannot be exer-

cised by the judicial courts. Neall v. Hill,

16 Cal. 145, 76 Am. Dec. 508. But this cannot
be affirmed with any confidence. The bettet-

view is that directors, being trustees, are like

other trustees removable by a court of equity

for breaches of their tru'st, at the suit of

shareholders who have exhausted their rem-
edy within the corporation, and that a receiver

may be appointed in their stead ; but that this

will not be done for mere errors of judgment.
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can remove a membei' of its board of directors, except in conformity with the pro-

visions of statute, or of some valid by-law, or other constating instrument.^

b. Directors Cannot Remove Each Other, but Constituent Body Only Can
Remove. It may be stated with confidence, on the analogies of the common law,

that the removal of the directors or trustees of a corporation is a constituent act

which can be performed only by the constituent body, that is to say, in joint-

stock corporations by the shareholders only ; and that, in the absence of express

statutory authorization thereto, directors cannot remove each other,S' although
there are statutes changing this rule and conferring the power of removal upon
the board of directors, generally to be exercised by a two-thirds vote.™ JSTor can
a board of directors create a vacancy in their board by ousting a director whom
they may regard as ineligible ; although it seems that they may decide and settle

the actual fact of the existence of a vacancy for the purpose of filling it, and that

this is the extent of their power.''

e. Grounds For Which Directors May Be Removed. The analogies of the com-
mon law point to the following as grounds upon which directors may be removed :

" 1st, Such as have no immediate relation to his office, but are in themselves of so

infamous a nature, as to render the oflEender unfit to execute any public franchise.

2d, Such as are only against his oath, and the duty of his office as a corporator

;

and amount to breaches of the tacit condition annexed to his franchise or office.

3d, . . . [Such as are] of a mixed nature ; as being an offence not only against

the duty of his office, but also a matter indictable at common law.'"' ,'Obvi-

or for anything less than abuses of trust
amounting to misconduct in office. Ward v.

Davidson, 89 Mo. 445. Circumstances where
the court refused to remove the trustees in

charge of the liquidation and appoint a re-

ceiver after an assignment for the equal bene-

fit of creditors. State Bank v. Ruff, 7 Gill

& J. (Md.) 448. That the shareholders of a
corporation who do not vote against the re-

election of directors, may be deemed to ac-

quiesce by such omission in acts of such di-

rectors done prior to the reelection, and of

which shareholders had information sufficient

to put them on inquiry, and are not entitled

afterward to have those directors suspended
on the groimd of misconduct previous to the
reelection see Ramsey v. Erie R. Co., 7 Abb.
Pr. N. S. (N. Y.) 156, 38 How. Pr. (N. Y.)

193.

Construction of a statute (2 N. Y. Rev.

Stat. ( 1st ed. ) 426 ) conferring on the chan-
cellor jurisdiction to suspend trustees or offi-

cers of corporations, with the conclusion that
this power would not be exercised for the
cause of their having made improper expendi-

tures touching the business of the corpora-

tion, nor on charges of personal immorality.
Ramsey v. Erie R. Co., 7 Abb. Pr. N. S.

(N. Y.) 156, 190, 38 How. Pr. (N. Y.) 193.

68. Nathan v. Timpkins, 82 Ala. 437, 2

So. 747.

That a director of an English joint-stock

company, appointed for. a definite period, can-

not be removed before the expiration of that

period by virtue of any inherent power in

the company see Imperial Hydropathic Hotel

Co. V. Hampson, 23 Ch. D. 1, 49 L. T. Rep.

N. S. 147, 31 Wkly. Rep. 330.

That the board of directors of a corpora-

tion cannot create a vacancy for the purpose

of filling it, although if the member resigns,

they may act on his resignation and supply
the vacancy see Com. v. Detwiller, 131 Pa. St.

614, 18 Atl. 990, 992, 7 L. R. A. 357,

360.

69. Fuller v. School Trustees, 6 Conn. 532

;

Rex V. Lyme Regis, 1 Dougl. (3d ed.) 149.

But see State v. Vincennes University, 5 Ind.

77.

It has been held that the directors of a na-

tional bank have power to remove the presi-

dent, both under the National Banking Act,

and under the articles of association of the

particular bank, where such articles give the

directors express power to remove. Taylor v.

Hutton, 43 Barb. (N. Y.) 195, 18 Abb. Pr.

(N. Y.) 16.

70. 1 Ballinger Anno. Codes & Stat. Wash.
§ 4255.

" By two thirds of the stockholders," which
is held to mean two thirds in value of the

shareholders, that is to say, two thirds of the

stock. State v. Horan, 22 Wash. 197, 60 Pac.

135.

71. Com. v. Detwiller, 131 Pa. St. 614, IS

Atl. 990, 992, 7 L. R. A. 357, 360.

72. Rex V. Richardson, 1 Burr. 517, 2 Ld.
Ken. 85, where Lord Mansfield discussed the

whole subject at great length and with great
learning. The same grounds of amotion were
restated by Lord Mansfield in Rex v. Liver-

pool, 2 Burr. 723, 732, 2 Ld. Ken. 391. Lord
Mansfield's statement has been approved in

numerous American cases. Evans v. Phila-

delphia Club, 50 Pa. St. 107, 114 (per Wood-
ward, C. J.) ; Com. V. Guardians of Poor, 6

Serg. & R. (Pa.) 469; Com. v. St. Patrick's

Benev. Soc, 2 Binn. (Pa.) 441, 4 Am. Dee.
453; State v. Chamber of Commerce, 20 Wis.
63. In these and other American cases it has
been applied to the subject of the expulsion
of members. But the right to expel members
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ously before a director can be expelled for having committed an infamous crime
there must have been a previous trial and conviction, " as in cases of general per-

jury, forgery, libelling, etc." ™ But in the second and third cases above men-
tioned by Lord Mansfield, where the matter concerns the relation of the officer of

the corporation to the corporation itself it is not necessary, in order to the power
of amotion, that there should have first been an indictment and conviction in the

ordinary course of law ; because in respect of these offenses the corporation pos-

sesses the power of trial as well as the power of amotion." Even the misem-
ployment of the money of a corporation has been held not sufficient ground for

removing an officer, where it does not amount to a breach of trust.''' But bribing

a corporator to vote for a particular candidate at a corporate election'^ and
receiving a bribe in the case of a common councilman, under a charter conferring
power to remove for disorderly conduct,'" have been held sufficient to warrant an
amotion. Ancient authority warrants the conclusion that misconduct, excluding
cases of convictions for infamous crimes, on the part of a director, when furnishing

a ground of removal at common law, must be specially connected with the execu-
tion of the office, and also the result of improper motives.''^ Alteration of the

corporate records with a fraudulent intent has been held sufficient ground of

removal ; but the fraudulent intent is essential and must be averred.''^ But the

refusal to deliver over the corporate books intrusted to his custody as the proper
officer, to a person applying for them with an order from the corporation, has
been held not sufficient.^ The analogies of the common law indicate that

directors or trustees are removable for a prolonged and obstinate non-attendance

at corporate meetings, although not for a single or casual non-attendance,*' unless

the duties of the office are such as to require their constant presence.^ The analo-

gies of the common law also point to the conclusion that the cause for which
alone a director can be removed must be something which has arisen subsequently

to his election and admission into the office, and that the power of removal cannot
be exercised for a defect in his original qualification.^ Bankruptcy, it has been
held, does not disqualify a person from being a member of the common council

of a municipal corporation, since it does not disable him from discharging the

duties of his office ; ^ but it seems that it might disqualify one from holding the

or shareholders does not exist in joint-stock That a trustee cannot be removed for ut-

companies. tering disrespectful or defamatory language
73. Eex V. Richardson, 1 Burr. 517, 2 Ld. concerning his associates see Coin. v. German

Ken. 85. Soc, 15 Pa. St. 251. As where he calls them
74. Rex r. Richardson, 1 Burr. 517, 2 Ld. " rascals, scoundrels and Turks." Fuller v.

Ken. 85 [overruling on this point the dicta School Trustees, 6 Conn. 532.

in Bagg's Case, 11 Coke 936]. 79. Wigon v. Pilkington, 1 Keb. 597; Rex
75. Com. V. Guardians of Poor, 6 Serg. v. Wilton, 1 Ld. Raym. 225, 5 Mod. 257, 2

& R. (Pa.) 469; Rex v. Wilton, 1 Ld. Raym. Salk. 428.

225, 5 Mod. 257, 2 Salk. 428. 80. Anonymous, Bam. 402; Reg. v. Ips-

76. Rex V. Tiverton, 8 Mod. 186. wieh, 2 Ld. Raym. 1232, 2 Salk. 434 ; Rex v.

77. State v. Jersey City, 25 N. J. L. 536. Ingram, 1 W. Bl. 50.

78. Reg. V. Newbury, 1 Q. B. 751, 1 G. & D. SI. Fuller v. School Trustees, 6 Conn. 532

;

388, 6 Jur. 385, 10 L. J. Q. B. 250, 41 E. C. L. Murdock v. Phillips Academy, 12 Pick.

751; Bagg's Case, 11 Coke 936. (Mass.) 244 (professor in a theological semi-

Ihe ancient books of the law teem with nary) ; Reg. v. Pomfret, 10 Mod. 107.

analogies more or less supporting this state- 82f. Rex v. Wells, 4 Burr. 1999.

ment, but they are( only analogous since they re- 83. Rex v. Lyme Regis, 1 Dougl. (3d ed.)

lated either to municipal corporations or to in- 149.

eorporated guilds or societies, and not to joint- Other grounds of removal applied in cases
stock companies. See for example Rex V. of ofScers of municipal and eleemosynary cor-
Doncaster, Barn. 264, 2 Ld. Raym. 1564; porations are stated in 1 Thompson Corp.
Rex V. Derby, Cas. t. Hardw. 153; Innes v. § 815.

Wylie, 1 C. & K. 257, 47 E. C. L. 257; 84. Rex v. Liverpool, 2 Burr. 723, 2 Ld.
Bagg's Case, 11 Coke 936; Clerk's Case, Cro. Ken. 391.
Jac. 506; Reg. v. Rogers, 2 Ld. Raym. 777; Provisions in the articles of an English
Rex V. London, 2 Lev. 200 ; Rex v. Guilford, 1 banking company that if any person chosen
Lev. 162; Haddock's Case, T. Raym. 435; to act as the public registered officer of the
Clark's Case, Ventr. 327. company should become bankrupt he should be
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office of director in a private joint-stock corporation, since it would necessarily

operate as an assignment of tlie shares necessary to qualify him for the office.

But the individual bankruptcy of a director or other officer of a corporation does

not ipsofacto vacate his office.^^

d. Statutory or Charter Power. Although the inherent power to remove its

directors may exist in a corporation, yet where the charter or governing statute

prescribes the terms or conditions under which the power must be exercised they

must be pursued.*^

e. How Power to Remove Exercised— (i) In General. Some corporate

action is of course necessary to remove a corporate officer— something that dis-

tinctly signifies the corporate will that he shall no longer be an officer.^' In those

cases where the office is in the nature of a franchise, the officer cannot be removed
without the agency of a tribunal competent to investigate the cause and pronounce
the sentence of the loss of right. The office is not ^pso facto vacated by neglect

or abuse ; wrongs do not thus execute their own punishment ; but an act done or

the exercise of power is requisite to work the forfeiture and deterniine the title

to the office.^ The analogies of the common law point to the conclusion that the

power to remove a director can be exercised only by the constituent body, unless

otherwise provided' by statute or charter, and then only in a corporate meetin

duly assembled in pursuance of notice as in other cases of special meeting;
and then only by a vote of a majority of the assembled quorum, counting the one

on trial, who has the right to be counted and to vote.'" Nor can such a removal
take place without notice and a judicial inquiry analogous to that which satisfies

the expression " due process of law." ^l^' It may be collected from analogous hold-

ings that principles on which the judicial courts proceed in reviewing sentences

of aniotion require them to disregard mere irregularities with respect to what
has taken place before the judicatory, and to set aside such a sentence for illegality

only.°^ To render the proceeding legal, there should be : (1) A monition or cita-

tion directed to the offending person, to appear at the appointed meeting for trial

;

(2) a charge given to him to which he is required to make answer
; (3) a compe-

disqualified and his office become vacant have New Jersey.— Doremus v. English Neigh-

been construed to mean that his office was borhood Dutch Reformed Church, 3 N. J. Eq.

to become vacant at the election of the com- 332.

pany ; but if after the bankruptcy they treated Pennsylvania.— Com. v. Pennsylvania Bene-

and held him out to the world as their public ficial Inst., 2 Serg. & R. 141. '

registered oflBeer they might sue and be sued England.— Rex v. Ponsonby, 2 Bro. P. C.

in his name. Steward v. Dunn, 12 M. & W. 311, 1 Ld. Ken. 1, 1 Ves. Jr. 1, 1 Eng. Re-

655, 1 D. & L. 642, 8 Jur. 218, 13 L. J. print 965; Rex v. Heaven, 2 T. R. 772.

Exch. 324. 88. State v. Vincennes University, 5 Ind.

85. Atlas Nat. Bank v. F. B. Gardner Co., 77.

2 Fed. Cas. No. 635, 8 Biss. 537 ; Phelps v. 89. Rex v. Taylor, 3 Salk. 231.

Lyle, 10 A. & E. 113, 3 Jur. 479, 2 P. & D. 90. Reg. v. Sutton, 10 Mod. 74.

314, 37 E. C. L. 82. 91. Jarvis v. New York, 2 N. Y. Leg. Obs.

86. State v. Vincennes University, 5 Ind. 396 ; Rex v. Doncaster, 2 Burr. 738, 2 Ld. Ken.

77. That where the governing statute pre- 391; Rex v. Liverpool, 2 Burr. 723, 2 Ld.

scribes the cause for which an officer may be Ken. 391 ; Rex v. Richardson, 1 Burr. 517, 2

removed he cannot be removed for any other Ld. Ken. 85.

cause see Shaw v. Macon, 19 Ga. 468. That Courts of equity proceed upon the same
the charter power of removal does not author- principles; so that where a removal rests in

ize a suspension see State v. Jersey City, 25 the discretion of the trustees, in the due exe-

N. J. L. 536. That a provision in a governing cution of the powers and trusts reposed in

statute or in the foundation of a private char- them, so that it is under the control of a
ity that the visitors shall and may remove court of chancery, a removal upon an ex parte

officers for specified causes may be read hearing without giving the officer an opportu-
" must " see Atty.-Gen. v. Lock, 3 Atk. 164, nity of making defense will be set aside.

26 Eng. Reprint 897. Willis v. Childe, 13 Beav. 117, 20 L. J. Ch.

87. Indiana.— State v. Vincennes Univer- 113.

sity, 5 Ind. 77. 92. Fuller v. Plainfield Academic School,

Massachusetts.— Murdock v. Phillips Acad- 6 Conn. 532; Murdock v. Phillips Aca:demy,
emy, 12 Pick. 244. 12 Pick. (Mass.) 244; Murdock's Appeal, 7
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tent time assigned for proofs and answers
; (4) liberty of counsel to defend him,

and to except to proofs and witnesses ; and (5) a solemn sentence after a hearing
of proofs and answer^.'^ He is entitled to what has been called a particular sum-
mons, to attend and answer a particular charge laid against him.'* He is entitled

to have the offense with which he is charged " fully and plainly, substantially and
formally, described to him." ^ The notice or citation being in the nature of an
indictment, it has been held that if he is tried and removed upon a charge, the
variance will be fatal and he will be restored by mandamus.'* Although the sum-
mons be defective in so far as it sets forth the time when the person cited should
appear, yet as in other cases if he does appear and submit to trial without objec-

tion this will be a waiver of the informality.'''

(ii) Whether Under Seal or by Resolution Merely. Under the con-

ception of the old law an officer appointed under the common seal of a corpora-
tion could only be discharged by an instrument authenticated in the like manner.'^

But as we shall see hereafter the necessity of a corporate seal as an evidence of a
corporate act is no longer required by the modern law, except in those cases where
an individual acting in the same way would be required to act under seal." Even
under old conceptions it was not necessary that the removal of a mere ministerial

officer should be made by the corporation under its common seal.^ An officer

appointed by resolution only, and holding during pleasure, might be removed by
a mere resolution rescinding the former one.^ If the officer be liable to removal
at the pleasure of the corporation, the choosing of another person to fill the office

is a declaration of such pleasure.^

(hi) When Resolution of Removal Takes Effect so as to Terminate
TiABiLiTY OF Sureties. A resolution of a corporation suspending or removing
an officer in a place at a distance is not regarded as taking effect so as to terminate

the liability of his sureties, until the necessary time for communicating knowledge
of the resolution to him has elapsed.*

f. Notice Not Required In Case of Continued Desertion and Non-Residence. By
the analogies of the common law a notice is not required in the case of a con-

tinued desertion and non-residence on the part of the director, such as prevents the

giving of notice,^ although of course this rule would not apply in the case of a

mere temporary absence.*

g. Assembling Meeting For Trial— Notifying Members. In the absence of a

governing statute or by-law it seems that it will be sufficient if the meeting is

assembled in the mode which has been the customary method employed by the

corporation, as by mailing a postal card to each member notifying him of the time

Pick. (Mass.) 303; Osgood v. Nelson, L. R. 98. Hex r. Rippon, 1 Ld. Eaym. 563, 2

o H. L. 636, 41 L. J. Q. B. 329; Rex v. Ax- Salk. 433; Rex v. Wilton, 1 Ld. Raym. 225, 5
bridge, Cowp. 523; Rex v. Bristol, 1 D. & R. Mod. 257, 2 Salk. 428.

389, 16 E. C. L. 43; s. c. sul nom. Rex v. 99. See infra, XII, D, 1, g, (i) et seq.

Griffiths, 5 B. & Aid. 731, 7 E. C. L. 398; 1. Dighton v. Stratford on Avon, 2 Keb.
Rex V. London, 2 T. R. 177. 641.

93. Murdock v. Phillips Academy, 12 Pick. 3. Reg. v. Thomas, 8 A. & E. 183, 2 Jur.

(Mass.) 244. 347, 7 L. J. Q. B. 141, 3 N. & P. 288, 35
94. Delacy v. Neuse Nav. Co., 8 N. C. 274, E. C. L. 543 ; Rex r. Wilton, 1 Ld. Raym.

9 Am. Dec. 636 ; Black, etc., Soc. v. Vandyke, 225, 5 Mod. 257, 2 Salk. 428.

2 Whart. (Pa.) 309, 30 Am. Dec. 263; Com. 3. Atty.-Gen. v. Poole, 8 Beav. 75, 9 Jur.
V. Pennsylvania Beneficial Inst., 2 Serg. & R. 318, 14 L. J. Ch. 101; Rex v. Canterbury, 11

(Pa.) 141; Bagg's Case, 11 Coke 93&; Exeter Mod. 403, 1 Stf. 674.
V. Glide, 4 Mod. 33. 4. McGill v. U. S. Bank, 12 Wheat. (U. S.)

95. Murdock v. Phillips Academy, 12 Pick. 511, 6 L. ed. 711.

(Mass.) 244; In re Murdock, 7 Pick. (Mass.) 5. Rex v. Leicester, 4 Burr. 2087.
303. 6. Reg. v. Truebody, Holt K. B. 449, 2 Ld.

96. Reg. V. Ipswich, 2 Ld. Raym. 1232, 2 Raym. 1275, 11 Mod. 75.

Salk. 434. The analogies of the modern law would re-

97. Reg. w. Ipswich, 2 Ld. Raym. 1232, 2 quire the giving of such notice to the direct-
Salk. 434; Rex v. Wilton, 1 Ld. Raym. 225, ors as might be practicable under all the cir-

5 Mod. 257, 2 Salk. 428. cumstances.
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and place of the meeting, in which case it will be presumed that the cards so

mailed have been received.''

h. Conduct of Trial— Evidence. It does not follow from the preceding

that the trial is to be conducted with the same formality as a trial in a court of

law. It need not be conducted with open doors, no more than one witness need
"be admitted at a time, nor need the triers admit the declarations of the accused, in

explanation of his conduct, although they may do so if they think proper.^ It is

not necessary that the evidence should be of such a character as would be neces-

sary to its admission in a judicial trial ; it is sufficient if it be of that character of

which men ordinarily act in their private affairs, so that nothing takes place which
violates the principle of natural justice already stated. Unless the rules of the

society or the statute law otherwise provide, the witnesses need not be examined
under oath.'

i. Remedies to Restore Expelled Direetor— (i) Certiorari. Analogies exist

which point to the use of the writ of certiorari, which as is well known was a
writ issuing out of the court of king's bench, and running to inferior bodies not
of record, to bring up their record in a given proceeding— such was the solecism
— and have the proceeding quashed where the body acted outside of its jurisdic-

tion.'" And for this purpose what would be mere error in a court of record would
be regarded as an excess of jurisdiction in an inferior body."

(ii) Extent op Relief in Equity. A court of equity has not, unless thereto

empowered by statute, any superintendence over the officers of a corporation,

beyond holding them answerable and restraining them in cases of frauds and
breaches of trust, and compelling them to account as trustees.'V The jurisdiction

of equity has been refused to reinstate directors who have been removed by vote

of the shareholders.^^ But where, under the statute or other instrument which
governs the execution of a trust, the trustees have the power of removing an
officer at will, an officer removed hj them will be reinstated by a court of equity,

if it appear that they have exercised their power of removal dishonestly or cor-

ruptly ; otherwise not.'* If the power of removal is discretionary in the trustees

of the corporation, their discretion will it seems be subject to the control of a

court of chancery."
(ill) Mandamus. Mandamus is the ancient common-law writ constantly used

for the purpose of restoring an officer or member of a public corporation, who has

7. People V. Albany Medical College, 26 in New York for the purpose of reviewing the
Hun (N. Y.) 348 [reversing 10 Abb. N. Cas. proceedings of such inferior bodies as munici-
(N. Y.) 122, 62 How. Pr. (N. Y.) 220]. pal boards, police commissioners, tax commis-

8. In re Murdock, 7 Pick. (Mass.) 303. sioners, and the like. People v. Board of Po-
9. People V. New York Commercial Assoc, lice Com'rs, 93 N. Y. 97 ; People v. Board of

18 Abb. Pr. (N. Y.) 271; Ea> p. Ramshay, 18 Fire Com'rs, 82 N. Y. 358; People v. Board

<i. B. 173, 16 Jur. 684, 21 L. J. Q. B. 238, 83 of Police, 69 N. Y. 408; People v. Police

E. C. L.. 173. It is hence no objection that Com'rs, 23 Hun (N. Y.) 351; People v. Police

a witness was not properly sworn. Pitcher v. Com'rs, 20 Hun (N. Y.) 402. No precedent

Chicago Bd. of Trade, 121 111. 412, 13 N. E. has come to the attention of the writer which
187. justifies the use of the writ of certiorari for

Copious analogies upon this subject will be the purpose of reviewing the proceedings of

found in a discussion relating to the expul- the judicatories of strictly private corpora-

sion of members, and especially pertaining to tions and societies in removing their officers

municipal corporations and societies, but not or in expelling their members,
to joint-stock companies, in 1 Thompson Corp. 12. Griffin v. St. Louis Vine, etc., Growers'

§ 846 et seq. Assoc, 4 Mo. App. 596.

10. See, generally, as to the office of this 13. Inderwick v. Snell, 2 Hall & T.' 412, 14

writ Jordan v. Hayne, 36 Iowa 9; Chicago, Jur. 727, 19 L. J. Ch. 542, 2 Maen. & G. 216,

etc., R. Co. V. Young, 96 Mo. 39, 8 S. W. 776; 48 Eng. Ch. 167.

State 1}. Chicago, etc., R. Co., 89 Mo. 523, 14 14. Hayman v. Rugby School, L. R. 18 Eq.

S. W. 522; House v. Clinton County Ct, 67 28, 43 L. J. Ch. 834, 30 L. T. Repi N. S. 217,

Mo. 522; Hannibal, etc., R. Co. v. State Bd. > 22 Wkly. Rep. 587. See also Dummer v.

of Equalization, 64 Mo. 294. See also Gee- Chippenham, 14 Ves. Jr. 245.

TiOEARi, 6 Cyc. 73o. 15. Willis v. Childe, 13 Beav. 117, 15 Jur.

11. The statutory writ of certiorari is used 303, 20 L. J, Ch. 113.

[IX. A, 10, i, (ill)]



748 [10 Cye.] CORPORATIONS

been disfranchised of liis membership." But as used in England this writ proceeds
only on grounds of public right, and is consequently not used to restore an ofBcer
or member of a strictly private corporation or company." In the United States,
as is well known, this writ is sometimes used in cases of a private nature, where
there is a clear right, founded on the principles of the common law, or given by
the constitutional or statutory law. In one American case the idea has been put
forward that the right to the remedy by mandamus rests on clear ground where
the office from which the relator has been removed is not attended with pecuniary
profit, the reason being that having sustained no pecuniary loss he cannot have
redress of the injury which has been put upon him by an action for damages.^*

II. Contesting Election of Directors— a. Inadequacy of Remedy by Certio-
rari. In a state where the remedy by certiorari had been frequently resorted to

16. Fuller v. Plainfield Academic School,
6 Conn. 532.

17. Vauglian v, London Gun-Makers Co.,
2 Ld. Raym. 989, 6 Mod. 82. Compare
Hurst's Case, 1 Keb. 349; 1 Thompson Corp.
§ 829 et seq. (where there is a long note em-
bodying much of the musty learning on this
subject).

18. !Fuller v. Plainfield Academic School,
6 Conn. 532. Compare Rex v. Barker, 3
Burr. 1265, 1 W. Bl. 300.

Several writs where there are several offi-

cers. Rex v. Chester, Comb. 307; Andover's
Case, Holt K. B. 441, 2 Salk. 433.

Allegations of the writ. Fuller v. Plain-
field Academic School, 6 Conn. 532.

What if directed to the individuals by name
and not to the corporation. Fuller v. Plain-
field Academic School, 6 Conn. 532; In re

Abingdon Town Case, Garth. 499, 1 Ld. Raym.
559, 2 Salk. 431, 699 [overruling Holt's Case,

7 Jones 51] ; Rex v. Rippon, 1 Ld. Raym. 563,
2 Salk. 433.

Office and scope of the return to the writ
under the old law. Rex v. Griffiths, 5 B. &
Aid. 731, 7 E. C. L. 398; Rex v. Lyme Regis,

1 Dougl. (3d ed.) 149; Green v. Pope, 1

Ld. Raym. 125 ; Audly's Case, Latch. 123

;

Anonymous, 2 Salk. 428. Compare Rex v.

Liverpool, 2 Burr. 723, 2 Ld. Ken. 391;
In re Abingdon Town Case, Carth. 499, 1

Ld. Raym. 559, 2 Salk. 431, 699 (per Lord
Holt, C. J.) ; Buckley v. Palmer, 2 Salk.

430; Rex v. Morpeth, 1 Str. 58. That the

remedy was an action for a false return and
not to traverse the return see In re Abingdon
Town Case, Carth. 499, 1 Ld. Raym. 559, 2
Salk. 431, 699 (per Lord Holt, C. J.); Buckley
V. Palmer, 2 Salk. 430. If return bad for

repugnancy, peremptory writ granted. Reg.
17. Norwich, Holt K. B. 444, 2 Salk. 432. Re-
turn that the prosecutor has resigned his

office. Rex t). Rippon, 1 Ld. Raym. 563, 2
Salk. 433. Return of non fuit eleotus. Reg.

V. Cornwall, 11 Mod. 174; Reg. v. Twitty, 7

Mod. 83. And see Reg. v. Aldborough, 10

Mod. 100. Return of subsequent disqualifi-

cation. Weber v. Zimmerman, 23 Md. 45.

Return embodying a negative pregnant. Rex
V. York, 5 T. R. 66. Rule that return should
traverse the facts and not the conclusions.

Rex V. York, 5 T. R. 66. When necessary for
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return to set up the manner of election, in

order to support the statement that the re-

lator was not duly elected. Rex v. Stafford,

2 Keb. 264. When not a good return to de-

scribe the constitution in other terms than
that employed in the writ, and to show a
compliance with it as thus described. Rex
V. Maiden, 1 Ld. Raym. 481, 2 Salk. 431.

When necessary that the existence of a cus-

tom should be alleged in positive terms. Rex
V. Coventry, 1 Ld. Raym. 391, 2 Salk. 430.

Return may show any number of causes, pro-
vided they are consistent with each other
(Wright v. Fawcett, 4 Burr. 2041; Reg. v.

Norwich, 2 Ld. Raym. 1244, 2 Salk. 436),
but not where they are repugnant to each
other (Rex v. Cambridge, 2 T. R. 456). Il-

lustration of such a, repugnancy, peremptory
writ granted. Reg. v. Norwich, 2 Ld. Raym.
1244, 2 Salk. 436. When the court may quash
the bad causes returned, and send the good
ones to the prosecutor to plead to them. Rex
V. Cambridge, 2 T. R. 456. Compare Rex v.

York, 5 T. R. 66. Other ancient returns,
good, bad, and indiflferent. Rex v. Taunton,
Cowp. 413; Rex v. York, 5 T. R. 66 [eas-

plained in 1 Thompson Corp. § 834] ; Rex
V. Cambridge, 2 T. R. 456. When not
necessary to aver in the return the power
of removal. Rex v. Lyme Regis, 1 Dougl.
(3d ed. ) 149. Instances of good returns in

such cases. 1 Thompson Corp. § 836; Lam-
bert's Case, Carth. 170; Rex v. Lyme Regis,

1 Dougl. (3d ed.) 149; Rex v. Colchester, 2
Keb. 188; Rex v. Rippon, 2 Keb. 15; Rex v.

Mills, 1 Keb. 623; Wigon v. Pilkington, 1

Keb. 597. Sufficient if return made by proper
officer until falsified. In re Abingdon Town
Case, Carth. 499, 1 Ld. Raym. 559, 2 Salk.

431, 699; Rex v. Norwich, Holt K. B. 444, 2
Salk. 432. Not necessary that the return
should be under the corporate seal. Lidlest'on

V. Exeter, Comb. 422; Rex v. Colchester,

Comb. 324; Rex v. St. John's College, Comb.
279; Powell V. Price, Comb. 41.

Doctrine that court will not interfere by
mandamus where there has been such evi-

dence before the proper corporate judicatory

as would justify a court in leaving the ques-

tion of the inability or neglect of duty of the
officer to a jury. Osgood v. Nelson, L. R. 5
H. L. 636, 41 L. J. Q. B. 329.
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in case of the illegal election or appointment of public officers,^' it was pointed out

that an information in the nature of a quo warranto is specially adapted to such

cases, and is the peculiarly appropriate remedy to try the right to the office and
to give the full measure of redress in case of success.'*''

b. Remedy by Mandamus. By the common law of England, the writ of man-
damus was constantly used to compel the induction into public offices of persons

duly elected thereto or unlawfully expelled therefrom.^' In England the writ of

mandamus was never used to vindicate merely private rights ; it was tlierefore

denied when applied for to restore officers of merely private corporations ;
'^ but

an authoritative court in this country has held, after a review of the precedents,

that a writ of mandamus may be used where a manufacturing corporation is in

fact and theory the petitioner to compel a board of usurping corporate officers,

elected by the casting of illegal votes, to surrender their offices to those having
the highest number of legal votes.^ Some courts have on the other hand denied
the remedy by mandamus, on the ground that the appropriate remedy is an
information in the nature of a quo warranto ;

^ and clearly this is the appropriate
remedy.^ Even where a mandamus is deemed an appropriate remedy, it would
not be granted to restore a director, unless he was such de jure. And this also

where he has served as secretary, which office could be filled only by a director

under the acquiescence of the other directors, they being of the impression that

his election was valid.^^

e. Inadequacy of Remedy in Equity. Courts of equity proceed on the three

grounds of fraud, trust, and account. Speaking generally they have no jurisdic-

tion over contests for the possession of corporate offices.'"^ Their writ of injunction

has been refused to reinstate directors who have been removed by a vote of the

shareholders "^ and will not go to restrain directors from exercising the functions

of their offices on the ground that they have been illegally chosen.^

19. As to the use of this remedy in such
eases see People v. Van Slyck, 4 Cow. ( N. Y.

)

297; Wildy v. Washburn, 16 Johns. (N. Y.)

49; Wood v. Peake, 8 Johns. (N. Y.) 69;
Lawton v. Highway Com'rs, 2 Cai. (N. Y.)

179.

20. People v. Seaman, 5 Den. (N. Y.) 409.

21. Instances of this use of the writ, where
it was granted or refused, may be collected

from the following among many other cases

:

Eoe's Case, Comb. 145; Parkinson's Case,

Comb. 143 ; Anonymous, Comb. 105 ; Kex v.

Knapton, 2 Keb. 445; King's Case, 1 Keb.
517; Audly's Case, Latch. 123; Appleford's

Case, 1 Mod. 82.

22. Anonymous, Comb. 133; Anonymous,
Comb. 41; In re Rex, etc.. Case, 1 Keb. 625.

23. American Railway-Frog Co. v. Haven,
101 Mass. 398, 3 Am. Rep. 37^7.

24. People v. Matteson, 17 111. 167; St.

Louis County Ct. v. Sparks, 10 Mo. 117, 45

Am. Dec. 355.
In this country mandamus has been used

to compel the trustees of a religious corpora-

tion to induct a pastor (People v. Steele, 2

Bar-b. (N. Y.) 397. But see People v. Dike-

man, 7 How. Pr. (N. Y.) 124) ; to compel a
board of examiners to give a certificate of

the election of the relator to a public office

[In re Strong, 20 Pick. (Mass.) 484) ; and
to compel a judge to receive a bond, if found

to be good and sufficient, tendered to him by
the claimant of the office of clerk of his court

(State V. Wear, 37 Mo. App. 325).

25. People v. Seaman, 5 Den. (N. Y.)

409.

Therefore an election to fill an alleged va-
cancy will not be enjoined, but should be al-

lowed to proceed so that the person entitled

may contest his right and that of his oppo-
nent in quo warranto proceeding. Hooe v.

Hall, 4 Ohio Cir. Dec. 547.

26. People -u. New York Infant Asylum,
122 N. Y. 190, 25 N. B. 241, 33 N. Y. St. 296,

10 L. E. A. 381.

27. Griffin v. St. Louis Vine, etc.. Growers*
Assoc, 4 Mo. App. 596.

28. Hughes v. Parker, 20 N. H. 58; Inder-

wick V. Snell, 2 Hall & T. 412, 14 Jur. 727,

19 L. J. Ch. 542, 2 Maen. & G. 216, 48 Bug.
Ch. 167.

29. Hartt v. Harvey, 32 Barb. (N. Y.) 55,

10 Abb. Pr. (N. Y.) 321, 19 How. Pr. (N. Y.)
245. See for analogies Hardenburgh ». Farm-
ers', etc.. Bank, 3 N. J. Eq. 68; UpdegrafF v.

Crans, 47 Pa. St. 103. But it has been held
that if the question of the validity of a corpo-

rate election necessarily arises in a suit prop.-

erly cognizable by a court of equity, such
court will determine it, as it would any other
question of law or fact necessary to be de-

cided to settle the rights of the parties. Me-
chanics' Nat. Bank v. H. C. Burnet Mfg. Co.,

32 N. J. Eq. 236. Another decision out of

line with the current of authority is to the ef-

fect that equity will step in and give relief

where there are grave charges of a breach of

trust. Dart v. Houston, 22 Ga. 506.
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d. Nature of This Use of InfoFmation in Nature of Quo Warranto— (i) In
Gensmal. By the ancient common law the writ of quo warranto was the regular

remedy resorted to on behalf of the crown to oust an intruder from a public office.

In the place of the ancient writ the more flexible remedy of an information in the,

nature of a quo warranto was substituted, and this remedy is in ordinary use in

the United States'" with few exceptions.^' By analogy to the use of this remedy
in the case of public offices it is very generally held that the same remedy exists

to oust persons who have usurped or intruded into the offices of either public or

private corporations.^ This proceeding is the proper remedy to oust bank
directors who have come into their offices through the forms of law, and are hence
defacto officers, if they have been in fact illegally elected.^

(ii) Is A CiYiL Peocebdino. An information in the nature of a writ of quo
warranto as thus used to test the right to an office in a corporate directorate is

distinguishable from the same remedy as used to oust usurpers of a corporate or

public franchise. As here used it is regarded as a civil proceeding.** Although
partaking of the character of a criminal proceeding in its origin and form, the

information, answer, and reply are generally subject to rules corresponding to

those which, obtain in strictly civil cases ^— the information answering to the

declaration or complaint in an ordinary civil suit.'^ The action is one of legal,

not of equitable, cognizance, and the issues are strictly legal issues.*''

e. Burden of Proof— When Relator Bound to Show Title. According to the

ancient conception and use of the remedy by quo warranto, it was a writ of right,

whereby the king demanded to know by what authority the respondent presumed
to exercise a certain office or franchise.** The burden to show that authority, or

to disclaim the exercise of the office or franchise, lay upon the respondent. He
was bound either to disclaim or to justify. If he disclaimed the king had judg-

ment. If he justified he was bound to show his title specially, and all particulars

upon which it was founded ; and this became the rule under the remedy of an

information in the nature of a quo warranto.*' This conception of the remedy

30. Arkansas.—State v. Evans, 3 Ark. 585, Some holdings restrain the -use of this rem-

36 Am. Dee. 468. edy to cases of persons claiming to exercise

California.— People v. Woodbury, 14 Cal. some public office or authority. Com. v.

43; People v. Scannell, 7 Cal. 432. Dearborn, 15 Mass. 125.

Illinois.— People v. Matteson, 17 111. 167; In England a quo warranto will be granted

People V. Forquer, 1 111. 104. to oust a Usurping corporate officer after a.

Massachusetts.— Sudbury First Parish v. proper corporate judicatory has passed a sen-

Stearns, 21 Pick. 148 ; Com. v. Fowler, 10 tence of amotion. Kex v. Truro, 3 B. & Aid.

Mass 290. 590, 5 E. C. L. 340, 2 Chit. 257, 18 E. C. L.

-Lindsey v. Atty.-Gen., 33 621; Eex v. Ponsonby, 2 Bro. P. C. 311,1
Miss. 508. Ld. Ken. 1, 1 Ves. Jr. 1, 1 Eng. Reprint 965

;

Missouri.— St. Louis County Ct. v. Sparks, Rex v. Heaven, 2 T. R. 772.

10 Mo. 117, 45 Am. Dec. 355; Ex p. Bellows, 34. State v. Kupferle, 44 Mo. 154, 100 Am.
1 Mo. 115. Dec. 265; State v. Lawrence, 38 Mo. 535;

New York.— New York v. Conover, 5 Abb. State v. Stewart, 32 Mo. 379 ; State !;. Lingo,

Pr. 171; Lewis v. Oliver, 4 Abb. Pr. 121; 26 Mo. 496.

People V. Van Slyck, 4 Cow. 297. 35. People v. Albany, etc., R. Co., 1 Lans.

Pennsylvania.— ClmVi v. Com., 29 Pa. St. (N. Y.) 308, 55 Barb. (N. Y.) 344, 7 Abb.

129; Com. V. Cullen, 13 Pa. St. 133, 53 Am. Pr. N. S. (N. Y.) 265, 38 How. Pr. (N. Y.)

Dec. 450; Respublica v. Wray, 3 Dall. 490, 228.

1 L. ed. 692. 36. State v. Kupferle, 44 Mo. 154, 100

South Carolina.— State v. Deliesseline, 1 Am. Dec. 265.

McCord 52. Compare State v. Wadkins, 1 37. People v. Albany, etc., R. Co., 57 N. Y.

Rich. 42. 161.

31. Terry v. Stauffer, 17 La. Ann. 306. 38. 3 Bl. Comm. 362; People v. Thacher,

32. State v. Coffee, 59 Mo. 59; People v. 55 N. Y. 525, 14 Am. Rep. 312.

Kip, 4 Cow. (N. Y.) 382 note; People v. Tib- 39. People v. Thacher, 55 N. Y. 525, 14

bets, 4 Cow. (N. Y.) 358; State v. Buchanan, Am. Rep. 312; People v. Pease, 27 N. Y. 63;

Wright (Ohio) 233. People v. Tliompson, 21 Wend. (N. Y.) 235

33. State v. Harris, 3 Ark. 570, 36 Am. ireversed in 23 Wend. (N. Y.) 537] ; People v.

Dec. 460; State v. Ashley, 1 Ark. 513; Smith Utica Ins. Co.. 15 Johns. (N. Y.) 358, 8 Am.
V. State Bank, 18 Ind. 327. Deo. 243; Cole Quo. War. 221 ; Kyd Corp. 399.
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has come down into some American jurisdictions even with respect to contests for

the possession of a private corporate office.'"' In one 'such jurisdiction, where a

writ of quo warranto -^— not an information in the nature of quo warranto— was
directed against defendant as director of a banking corporation, it was held that

his plea must allege that he was a shareholder in the corporation ; and that the
election under which he claimed to have been chosen was held under and in pur-

suance of an ordinance or direction of the board of directors, fixing a time and
place where the same should be held, agreeably to the provisions and require-

ments of the charter." But according to the modern conception of an informa-
tion in the nature of a writ of quo warranto, where it is used merely in a contest

between private individuals for the possession of a corporate oiiice, the burden of

proof is on the relator to show that the respondent is exercising the functions of

the office without authority of law. The reason is that in such a case the respond-
ent, in possession of the office and exercising its functions defacto, is presumed
to be regularly and lawfully there until the contrary appears, and it is for the
relator to overcome this presumption by evidence.^ The burden of proof is none
tbe less on the relator because the form of the issue requires defendant to show
cause.^^ The reason of the rule is that the ordinary presumption of right-acting

applies to the acts of corporations as well as to those of individuals.^ This is

especially so where the respondent holds a certificate of election or appointthent
to the office which is in the nature of a muniment of title, conetitntingprimafacie
a right thereto.*^ If a statute, by-law, or other governing instrument has annexed
a qualification to the office, he must prove that he possesses that qualification.^*

If a body of men sue as directors they must show that they are directors ; and if

the name of one who was also a director is omitted as plaintiff they must show
that his character of director has legally ended.*''

f. Who May Be Plaintiff op Relator. Although an information in the nature

of a quo warranto to oust usurpers of corporate franchises or of public offices

can be prosecuted by the state only through its proper law officer, yet the informa-

tion for the purpose of contesting a corporate election may be brought by a

private person, and it seems by any person who has an interest in the matter.**

While the plaintiff or relator is usually the person claiming the right to the office,

and while, in one jurisdiction, the proceeding can be prosecuted only by the cor-

poration or by a shareholder,*' yet in New York, where the legislative policy

permits the attorney-general to intervene in many matters respecting private cor-

porations, that officer may it seems institute and carry on the proceeding.^" The

40. People v. Thacher, 55 N. Y. 525, 14 49. Baggot v. Turner, 21 Wash. 339, 58
Am. Rep. 312, under New York statutes, en- Pae. 212.

larging the ancient remedy. 50. People v. Albany, etc., E,. Co., 1 Lans.
41. State V. Ashley, 1 Ark. 513. And see (N. Y.) 308, 55 Barb. (N. Y.) 344, 7 Abb.

People V. Utica Ins. Co., 15 Johns. (N. Y.) Pr. N. S. (N. Y.) 265, 38 How. Pr. (N. Y.)

358, 8 Am. Dee. 243. 228 [affirmed in 57 N. Y. 161].-

43. State v. Kupferle, 44 Mo. 154, 100 Am. What the information must allege.— See
Dec. 265. for a alogy Lavalle v. People, 68 111. 252.

43. State v. Hunton, 28 Vt. 594. An information to oust an officer of a private

44. State v. Kupferle, 44 Mo. 154, 100 corporation, alleging that he was elected at
Am. Dec. 265; MeDaniels v. Flower Brook an illegal meeting, and that he deceived the
Mfg. Co., 22 Vt. 274. relators as to the time of such meeting, need

45. Kerr v. Trego, 47 Pa. St. 292. not allege that the relator would have voted
46. Tufton V. Nevinson, 2 Ld. Eaym. 1354. against him if present. Armington v. State,

47. Phelps V. Lyle, 10 A. & E. 113, 3 Jur. 95 Ind. 421.

479, 2 P. & D. 314, 37 E. C. L. 82. What the plea must set up.— Where the
48. Cora. V. Union F. & M. Ins. Co., 5 remedy is used as at common law the plea

Mass. 230, 4 Am. Dee. 50. Compare Com. must allege specifically the facts which go to.

V. Fowler, 10 Mass. 290. See also State v. show the right of the respondent to hold the
Patterson, etc., Turnpike Co., 21 N. J. L. 9; office. State v. Ashley, 1 Ark. 513.

Com. V. Cluley, 56 Pa. St. 270, 94 Am. Dec. In case of judgment by default the court

75; Com. V. Jones, 12 Pa. St. 365; State v. will merely give judgment of ouster, but will

Orvis, 20 Wis. 235. not determine the right of the relator to hold
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proceeding may be brought by a director whose title to the office is not ques-
tioned, for the purpose of questioning the title of the other directors, on
the ground that the votes of the relator as a shareholder were not properly
counted.^'

g. Extent of Remedy by Quo Warpanto— (i) Doss Not Extend to Mere
Irreovlasities, Mistakes, Etc. A remedy by quo warranto to contest the
title of one holding a corporate office does not extend to cases where there have
been mere irregularities in the election not affecting substantial right, and where
there has been no bad faith, whereby the result of the election has been affected,^^
such as holding the election on the wrong day, by a common mistake.'^

(ii) Does Not Extend to Municipal Officers, Servants, or Employees
Removable at Pleasure. The remedy by an information in the nature of a
writ of quo warranto does not extend so far as to enable a mere municipal officer,

employee, or servant of a corporation, who has been removed, to contest the law-
fulness of his removal by this means.^ The power to set aside a corporate elec-

tion has been denied, even in case of an election of directors of a banking
corporation, on the same ground, namely, that such an officer may be removed at
the pleasure of the corporation ; ^ and another court has supported this theory by

the oflBce. People v. Connor, 13 Mich. 238.
But where the remedy exists in its modern
and more enlarged form, the relator must not
only show that the respondent has entered
into the office without lawful warrant, but
he must show his own title to the office. Mil-
ler V. English, 21 N. J. L. 317.
Where the information proceeds upon the

loss by the respondent of the qualifications
necessary to hold the office, the plea must set

out the continuance of every qualification

down to the filing of the information. State
V. Beeeher, 15 Ohio 723. Where the qualifi-

cation for the office is the holding of real es-

tate, the respondent must in his plea of jus-

tification describe the real estate of which he
is the owner and his title thereto. State v.

Harris, 3 Ark. 570, 36 Am. Dec. 460. Strict-

ness required where the ownership of stock is

a requisite to holding the office. State v.

Harris, 3 Ark. 570, 36 Am. Dec. 460. Strict-

ness required in describing the election by
which the respondent was chosen. State v.

Harris, 3 Ark. 570, 36 Am. Dec. 460. Not
necessary to state that the electors by whom
the respondent was elected were possessed of

the proper qualifications. State v. Harris, 3

Ark. 570, 36 Am. Dec. 460.

Misjoinder of parties in quo warranto pro-

ceedings.— Parties claiming different offices

cannot join as relators. People v. De Mill,

15 Mich. 164. Several informations against
several persons having distinct offices will not
be consolidated. Rex v. Warlow, 2 M. & S.

75, 14 Rev. Rep. 592. But this rule against

misjoinder did not apply in a quo warranto
proceeding against three to show why they
held the office of bank directors, where one
disclaimed and the other two pleaded to an
issue. Com. v. Sparks, 6 Whart. (Pa.) 416.

Leave to file information discretionary with
court.— Where the information is brought to

oust a person alleged to be usurping an office

under a private corporation, leave to allow
the information to be filed must be sought
from the court, and the granting of it is dis-

cretionary with the court. State v. Lawrence,
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38 Mo. 535; People v. Kip, 4 Cow. (N. Y.)
382 note; People v. Tibbets, 4 Cow. (N. Y.)
358; Com. v. Arrison, 15 Serg. & R. (Pa.)

127, 16 Am. Dec. 531; Gunton v. Ingle, 11

Fed. Cas. No. 5,870, 4 Cranch C. C. 438.
For theories on the subject of the necessity
of obtaining leave to file an information in

the nature of a quo warranto see 5 Thompson
Corp. § 6783. For circumstances under which
such leave was denied see 5 Thompson Corp.

§ 6784. Issuing a rule to show cause why an
information should not be filed. 5 Thompson
Corp. § 6785. Affidavits against the rule.

5 Thompson Corp. § 6786. Dismissing the
information upon cause shown against its be-

ing filed. 5 Thompson Corp. § 6787.
51. Com. V. Stevens, 168 Pa. St. 582, 32

Atl. 111.

In California shareholders whose stock has
been sold to satisfy an assessment thereon,

to carry into effect an illegal contract made
by a board of directors illegally elected, may
maintain an action to review the illegal elec-

tion and oust them from office, and to have
the illegal contract set aside. Whitehead v.

Sweet, 126 Cal. 67, 58 Pac. 376.

52. Reg. V. Ward, L. R. 8 Q. B. 210, 42
L. J. Q. B. 126, 28 L. T. Rep. N. S. 118, 21
Wkly. Rep. 632.

53. State v. Tolan, 33 N. J. L. 195.

That a court will not set aside a corporate
election without substantial grounds, founded
on proper and sufficient evidence, see Conant
V. Millaudon, 5 La. Ann. 542.

Nor will an injunction be granted to pre-

vent the instalment of the officers elected, un-

less it appear that the election was entirely

without authority and void. Hardenburgh
V. Farmers', etc., Bank, 3 N. J. Eq. 68.

54. People v. Hills, 1 Lans. (N. Y.) 202.

And see State v. Curtis, 35 Conn. 374, 95 Am.
Dec. 263 ; Dighton v. Stratford on Avon, 2

Keb. 641. Contra, State v. Kupferle, 44 Mo.
154, 100 Am. Dec. 265, case of the secretary

of an insurance company.
55. In re Dansville Bank, 6 Hill (N. Y.)

370.
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holding that the shareholders in a modern joint-stock corporation, in which the
general public has no interest, may remove the officers without notice or trial.^

(hi) Exists Only Against Pamtt in Possession. This remedy can be
exercised only against a person in actual possession of the office. It is not suf-

ficient that he has been merely elected to it and has tendered himself to be
sworn in.^'

h. Matters of Evidence in Such Proceeding. Proof of user of the office may
be made by any witness who has knowledge of the fact.^^ It is competent to

prove who were elected directors by the oral evidence of persons present at the
meeting, where no record of the fact was kept.^' But where a record is kept in

unambiguous language, parol evidence will not be heard to vary it.*

i. Court Will Decide All Questions Properly Arising. The court will decide
all questions properly arising in the controversy involved in the final result,

including constitutional questions.'V

j. Rule of Decision Where Legal Votes Have Been Rejected or Illegal Votes
Received. Persons receiving no more than a minority of the votes cast for

directors cannot, in this proceeding, even where it is enlarged to the scope of a
civil action to contest an election, be declared elected, although, it is made to

appear that the judges improperly rejected enough legal votes offered to give
them a majority.'^ It is no objection that illegal votes were received, unless such
votes were sufficient in number to change the result ; the mere fact that illegal

votes were cast will not avoid such an election.^ But where the persons for

whom the votes wrongfully rejected were tendered would with such votes have
had the votes of a majority of all the shares, the court will set aside the election

and order the admission of those persons who would have been elected if such
votes had been received.** It has been reasoned that the mere assertion in such
case that the votes may be illegal is not sufficient to put the officers elected on
proof of their legality. The hypothesis presented assumes a fraud upon the

charter ; and fraud is not to be presumed." The court also reasoned that one
who contests an election on the ground that votes given by an elector acting as

trustee were for the benefit of other shareholders, who had already voted up to

the limit allowed by the charter must show it affirmatively. The bare possibility

that the votes were held for such persons is not to be regarded. The contingency
is too remote to deserve notice as a legal presumption.** Where it is sought to

overthrow such an election on the ground that the stock has been unlawfully

increased, and that additional shares have been unlawfully voted, the effort will

fail if it appear that the directors received, not only a majority of the stock as

56. Adamantine Brick Co. v. Woodward, 61. Taggart v. Perkins, 73 Mich. 303, 41
MeArthur & M. (D. C.) 318. N. W. 426; Atty.-6en. v. Amos, 60 Mieh. 372,

57. Eex v. Whitwell, 5 T. E. 85, 2 Eev. 27 N. W. 571; People v. Holihan, 29 Mieh.
Eep. 545. 116; People v. Maynard, 15 Mich. 463; People

58. Facey v. Fuller, 13 Mieh. 527. v. Jackson, etc.. Plank Road Co., 9 Mich. 285.

59. Partridge v. Badger, 25 Barb. (N. Y.) (lompare People v. Whitcomb, 55 111. 172.

146. See also Old Town v. Dooley, 81 111. 62. In re St. Lawrence Steamboat Co., 44
255. N. J. L. 529; Downing v. Potts, 23 N. J. L.

The official character of persons who acted 66 ; In re Long Island R. Co., 19 Wend.
as defendant's officers may be proved by (N. Y.) 37, 32 Am. Dec. 429; State v. Mc-
parol, without producing the records of the Daniel, 22 Ohio St. 354.

corporation. Pusey v. New Jersey West Line 63. Sudbury First Parish v. Stearns, 21

R. Co., 14 Abb. Pr. N. S. (N. Y.) 434. Pick. (Mass.) 148; Downing v. Potts, 23

60. Peterborough R. Co. V. Wood, 61 N. H. N. J. L. 66; Ex p. Murphy, 7 Cow. (N. Y.)

418. That warnings and proceedings of a 153.

corporation which has a clerk are not prov- 64. In re Cape May, etc., Nav. Co., 51

able by parol see Stevens v. Eden Meeting- N. J. L. 78, 16 Atl. 191; In re St. Lawrence
House Soo., 12 Vt. 688. Steamboat Co., 44 N. J. L. 529. But see

Circumstances under which evidence of con- In re Long Island R. Co., 19 Wend. (N. Y.)

versations had prior to the election is admis- 37, 32 Am. Dec. 429.

sible. Com. v. Woelper, 3 Serg. & R. (Pa.) 65. Conant -w. Millaudon, 5 La. Ann. 542.

29, 8 Am. Dec. 628. 66. Conant v. Millaudon, 5 La. Ann. 542.
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increased, but also a majority of tlie stock as it stood prior to the increase." The
governing principle is that the election will not be held invalid if those entitled
to vote have had a full and fair opportunity of expressing their choice, and if the
officers chosen are the choice of a majority of the persons voting.^

k. PaFty Receiving Next Highest Number of Votes, Where Successful Candi-
date Disqualified. Where the successful candidate is for any reason disqualified

from holding the office, this fact does not, it has been held, give the candidate
receiving the next highest number of votes such an interest as entitles him to

maintain a quo warranto to contest the election ; since as he received no more
than a minority of the votes cast, if the fee were ousted he could not be inducted
into the office. He therefore according to this view has no more right to make
the contest than any other member of the public, and the question can be raised

only by the attorney-general.*^

1. Validity of Election Where Whole Number Not Elected. It seems that an
election of directors of a corporation is not rendered invalid by the mere fact that

the whole number prescribed by the governing statute are not elected, if enough
are elected to constitute such a quorum as the statute requires.™

m. Judgment Where Term of Office Has Expired. If the term of office has
expired before the court can proceed to judgment, and if it be found that the

relator was entitled to the office, a general judgment will be entered in his favor

for costs.'^

n. Quo Warranto Against Disqualified Incumbent. It seems that this remedy
extends to ousting an incumbent who does not possess the legal qualifications for

the office, and is not restricted to an inquiry into the lawfulness of the election by
which be obtained the office.''^

o. Estoppel to Raise Objection to Legality of Corporate Election by Quo War-
ranto. A corporator who, with full knowledge of the objections to the legality

of a certain class of votes, attends a meeting of the corporation, participates in its

deliberations, and acquiesces in its decisions, by canvassing and voting in the elec-

tion of officers, cannot question the title of the officers elected, on the ground that

such class of votes was illegal.'^' So where a member who had knowledge of

67. Byers v. Rollins, 13 Colo. 22, 21 Pac. of statute authorizing the reduction, but be-

894. fore any corporate action thereunder. In re

68. Philips V. Wickham, 1 Paige (TJ^". Y.) Excelsior Ins. Co., 38 Barb. (N. Y.) 297.

590. 71. People v. Seaman, 5 Den. (N. Y.) 409;
What if two factions organize and hold People «. Loomis, 8 Wend. (N. Y.) 396, 24

two meetings.— Matter of Pioneer Paper Co., A.m. Dec. 33.

36 How. Pr. (N. Y.) 111. Effect on leave to file information.— That
69. Com. V. Cluley, 56 Pa. St. 270, 94 Am. the court will refuse the attorney-general

Dec. 75. See also Reg. V. Hiorns, 7 A. & E. leave to file an information in the nature of

960, 2 Jur. 108, 1 N. & P. 148, 34 E. C. L. a quo warranto, where it is apparent that the

496; Kex v. Bridge, 1 M. & S. 76, 14 Kev. Kep. term of office will have expired before the

395; Cole Quo War. 141, 142. Compare court can proceed to judgment, leaving the

Rex V. Parry, 14 East 549; Rex ». Hawkins, party to any other remedy which he may
10 East 211. And see Com. v. Cluley, 56 Pa. have, see People v. Sweeting, 2 Johns. (N. Y.)

St. 270, 94 Am. Dec. 75, where the foregoing 184. See also Morris v. Underwood, 19 Ga.

cases are compared and distinguished. 559 ; State v. Jacobs, 17 Ohio 143. That
But a minority candidate may acquire a leave to file such an information will not be

sufficient title and interest, at a subsequent refused on this ground see People v. Tibbets,

election, to enable him to dispute the title of 4 Cow. (N. Y.) 358.

the opposing candidate in this way. Com. v. Effect of dispute on legality of subsequent

Small, 26 Pa. St. 31. election.— The fact that the election was
70. In re Union Ins. Co., 22 Wend. (N. Y.) disputed during the term of office by quo

591. See also Wright v. Com., 109 Pa. St. warranto does not affect the legality of tho

560, 2 Atl. 794. next election, on the ground of illegality in

Rule where the statute is silent as to the the first, provided the incumbents acted as

number to be chosen, but where a majority officers de facto. Com. v. Smith, 45 Pa. St.

of the number actually chosen were recog- 59.

nized as a competent board by the legislature. 72. State v. Gastinel, 18 La. Ann. 517, 20

Dart v. Houston, 22 Ga. 506. La. Ann. 114.

Electing a reduced number after passage 73. State v. Lehre, 7 Rich. (S. C.) 234.
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defects in the preliminaries of the organization of the corporation nevertheless

took part in an election for directors, and the directors so elected acted and con-

tracted as such in behalf of the corporation, the member was thereafter estopped

to file an information in the nature of a quo warranto against them.''^ Nor can

the right of one to hold the office of director be impeached for fraud by one who
concurred in his election.'^ Plainly a person regularly elected and ind acted into

the office of director of a corporation is such defacto for the protection of the

rights of third persons, so long as he is permitted by those having the right to

oust him to exercise the functions of the office ; but this is not so where he does

not accept the office, exercise its functions, or hold himself out as being such
director, and where he finally repudiates it.''^

p. Pppsumptions in Favor of Regularity of Corporate Elections. Every reason-

able intendment is to be made in favor of the regularity of the proceedings of a

private corporation in their corporate acts.'" This rule applies to corporate meet-

ings and corporate elections and also to the meetings of directors.'* A corporate

meeting, or a meeting of corporate directors, will be presumed to be regular unless

the contrary appears.

B. Directors and Other Officers De Facto— I. General Statement of Doc-

trine. The acts of those who publicly exercise the functions of directors and
other officers *" of private corporations are upheld on the same principle which
upholds the acts of defacto public officers and of defacto corporations.*' As a

general rule they are deemed valid in respect of third persons,*^ in respect of the

corporation,*^ in respect of its shareholders,** and in respect of the directors them-
selves.*^ The more general statement of the doctrine is that persons acting pub-

licly as the officers of a corporation are presumed to be rightfully in the possession

of their offices, and that their acts are binding on the corporation so far as is

necessary to uphold the rights of third persons.*^The particular officer may be

74. Cole V. Dyer, 29 Ga. 434. But that
such an estoppel does not arise in the case of

ignorance of some fact making the election

invalid see Wiltz v. Peters, 4 La. Ann. 339;
and for analogies see Eex v. Clarke, 1 East
38, 5 Rev. Rep. 505.

75. In re Leslie, 58 N. J. L. 609, 33 Atl.

954.

76. Rozecrans Gold Min. Co. v. Morey, 111

Cal. 114, 43 Pac. 585. There is an unsound
holding to the effect that a. person elected

director in violation of the governing statute

cannot be a director de facto. In re New-
comb, 18 N. Y. Suppl. 16, 42 N. Y. St. 442.

But this displays no conception of what an
officer de facto is.

77. McDaniels v. Flower Brook Mfg. Co.,

22 Vt. 274.
78. Lane v. Brainerd, 30 Conn. 565; State

V. Kupferle, 44 Mo. 154, 100 Am. Dec. 265;
McDaniels v. Flower Brook Mfg. Co., 22 Vt.

274.

79. Sargent v. Webster, 13 Mete. (Mass.)

497, 46 Am. Dec. 743 ; People v. Batchelor, 22
N. Y. 128 ; Lockwood v. Mechanics' Nat. Bank,
9 R. I. 308, 11 Am. Rep. 253. Compare At-
lantic Mut. F. Ins. Co. V. Fitzpatrick, 2 Gray
(Mass.) 279.
80. For example a general manager.

Hamm v. Drew, 83 Tex. 77, 18 S. W. 434.

81. See supra, I, O, 1, a et seq.

82. It is perhaps better to say that their

acts are binding on the corporation to the ex-

tent of protecting the rights of third persons.

Scanlan v. Snow, 2 App. Cas. (D. C.) 137, 22

Wash. L. Rep. 62 ; Hall v. Carey, 5 Ga. 239

;

Hamilton Trust Co. v. Clemes, 17 N. Y. App.
Div. 152, 45 N. Y. Suppl. 141.

83. Charter Gas Engine Co. v. Charter, 47
111. App. 36; Cahill v. Kalamazoo Mut. Ins.

Co., 2 Dougl. (Mich.) 124, 43 Am. Dee. 457;
Packets Despatch Line v. Bellamy Mfg. Co.,

12 N. H. 205, 37 Am. Dec. 203; Burr v.

McDonald, 3 Gratt. (Va.) 215.

84. Rockville, etc.. Turnpike Road v. Van
Ness, 20 Fed. Cas. No. 11,986, 2 Crunch C. C.

449.
85. 3 Thompson Corp. § 3893.

86. Georgia.— Hall v. Carey, 5 Ga. 239.

Illinois.— Merrill v. Farris, 22 111. 303;
Schofield V. Watkins, 22 111. 66.

Indiana.— By statute in Indiana no act of

any board of directors done shall be invalid

\)j reason of any informality or irregularity
in time, place, and manner of their election.

2 Ind. Rev. Stat. (1888), § 3021.
Maryland.— Susquehanna Bridge, etc., Co.

V. General Ins. Co., 3 Md. 305, 56 Am. Dec.
740; Smith v. Erb, 4 Gill 437.

Michigam.— Facey v. Fuller, 13 Mich.
527.

NeiD Hampshire.— Packets Despatch Line
V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dee. 203.

New York.— Lovett v. German Reformed
Church, 12 Barb. 67; In re Mohawk, etc., R.
Co., 19 Wend. 135.

Pennsylvania.—^McGargell v. Hazleton Coal
Co., 4 Watts & S. 424; Kingsbury v. Ledyard,
2 Watts & S. 37; York County v. Small, 1
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ineligible ; " he may have beer, elected by a less number of votes than the charter
requires ;

^ he may be in oiHce unrder a judicial decision subsequently reversed ;
*'

or he may have been othervcise elected irregularly or illegally.^" Although this

subtitle is devoted especially to the subject of directors, yet the principle under
discussion applies equally to other corporate officers, such as the president" and
the treasurer.^^ The rule validates, so far as third persons are concerned, the acts

of a person not qualified for the office of director, but who has nevertheless been
elected such and permitted to act as sueh.'^ It is a necessary consequence of this

doctrine that the appointment and powers of corporate officers may be inferred

from the continued acquiescence of the corporation in their official acts, for

instance in the case of an insurance company, the recognition by the company of

the fact that a certain person has openly and notoriously transacted its business as

its secretary, has had the custody of its books, and has borrowed money and
entered accounts of it therein.'*

2. Who Are Directors De Facto. Persons publicly exercising the functions of

directors of private corporations have been held to be directors within the fore-

going principle, where they were elected for a fixed term and were holding over
after its expiration,^ and it should be added that such directors are directors de
jv/re ;

^ where the election at which they were chosen was held outside the limits

of the state by which the charter was granted ; ^ where a judicial decision had
been rendered removing them from their offices, but, on the same day and before

the judgment had been fUed and recorded, they had met and executed a note for

the company ;
^ or where the election was held by the proper body, but by a less

number than the charter required.'' So of persons elected directors of a railroad

corporation under authority of an act of the legislature subsequently declared

unconstitutional ;
' of trustees elected to fill vacancies on the board by all the

available members thereof, who are less than a majority thereof, but who thereby

Watts & S. 315; Riddle v. Bedford County, 7

Serg. & R. 386.

South Carolina.—St. Luke's Church v. Mat-
hews, 4 Desauss. 578, 6 Am. Dec. 619.

Vermont.— Lemington v. Blodgett, 37 Vt.

210 ; State v. Williams, 27 Vt. 755.

Virginia.—Burr v. McDonald, 3 Gratt. 215;
Durkin v. Exchange Bank, 2 Patt. & H.
277.

England.— Definition of officers de facto.

Rex V. Bedford Level, 6 East 356, 2 Smith
K. B. 535.

87. Knight v. Wells, Lutw. 508.

88. Baird v. Washington Bank, 11 Serg.

& R. (Pa.) 411.

89. Ebaugh v. German Reformed Church,
3 E. D. Smith (N. Y.) 60.

90. Baird v. Washington Bank, 11 Serg.

& R. (Pa.) 411. See also the following cases

:

Indiana.— Smith v. State Bank, 18 Ind.

327.

Maine.— Penobscot, etc., R. Co. v. Dunn, 39
Me. 587 ; Sampson v. Bowdoinham Steam Mill
Corp., 36 Me. 78.

Massachusetts.— Blanford School Dist. No.
3 V. Gibbs, 2 Cush. 39.

Nevada.— State v. Cronan, 23 Nev. 437, 49
Pac. 41.

Pennsylvania.— Jenkins v. Baxter, 160 Pa.
St. 199, 28 Atl. 682, 34 Wkly. Notes Cas.

114; Delaware, etc., Canal Co. v. Pennsyl-
vania Coal Co., 21 Pa. St. 131.

91. Cahill V. Kalamazoo Mut. Ins. Co., 2
Doiigl. (Mich.) 124, 43 Am. Dec. 457.

92. All Saints Church v. Lovett, 1 Hall
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(N. Y.) 213; Vernon Society v. Hills, 6

Cow. (N. Y.) 23, 16 Am. Dec. 429; Spokane
'y. Amsterdamsch Trustees Kantoor, 22 Wash.
172, 60 Pac. 141.

For the analogous rule as to officers of

municipal corporations see Tucker v. Aiken,
7 N. H. 113.

For the analogous rule as to proof of agency
by the agent holding himself out as author-
ized, with the knowledge and consent of the
principals, see among hundreds of other cases

Beard v. Kirk, 11 N. H. 397; Davis ;;. Lane,
10 N. H. 156. See also 4 Thompson Corp.

§ 4881, and cases there cited.

93. Packets Despatch Line v. Bellamy Mfg.
Co., 12 N. H. 205, 37 Am. Dec. 203.

94. Talladega Ins. Co. v. Peacock, 67 Ala.
253. The act of the proper officer in making
an appointment to an office has been said to
be in the nature of a judicial act which is

not to be questioned in any collateral action
between individuals. People v. Seaman, 5
Den. (N. Y.) 409; Widdy v. Washburn, 16
Johns. (N. Y.) 49; Wood v. Peake, 8 Johns.
(N. Y.) 69.

95. Thorington v. Gould, 59 Ala. 461.

96. See supra, IV, A, 3, b; IX, A, 7.

97. Ohio, etc., R. Co. v. McPherson, 35 Mo.
13, 86 Am. Dec.^28.

98. Mahoney Min. Co. v. Anglo-Californian

Bank, 104 U. S. "192, 26 L. ed. 707.

99. Baird v. Washington Bank, 11 Serg.

& R. (Pa.) 411.

1. Bradford v. Frankfort, etc., R. Co., 142
Ind. 383, 40 N. E. 741, 41 N. E. 819.
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secure peaceable possession of office ;
^ of a person elected a director by the body

in which the right to elect was invested, but by a less number than the charter

required ;
^ of persons ineligible to the office, who have nevertheless been elected

to it ;"* of a person who has ceased to be a shareholder during the term for which
he was elected a director, but who continues to act as director, no judgment of

ouster being rendered against him ; ° and of persons who are ineligible by reason

of not being citizens of the state.^

3. Who Are Not Directors De Facto. But this implies that the officers are in

the apparent possession of the office, and in the apparent exercise of its functions,

since otherwise they are not officers in fact. It must therefore follow that one
who is neither qualified for the office of a director in a corporation, and who,
although elected to the office, has never accepted it, nor exercised its functions,

nor held himself out as being such a director in any way, is not to be regarded as

a defacto director.'' A board of directors, not such dejure, cannot be regarded
as such defacto when not in possession of the office of the corporation, or of its

seal, records, or property, and where their title to the office is disputed.^ The
rule does not extend so far as to validate, even in respect of third persons, the

acts of naked trespassers or intruders.^ Thus it has been held that where an

action has been commenced in the name of a corporation, by direction of its offi-

cers defacto, no other persons claiming a right to act as the officers of the corpo-

ration, defendant cannot be permitted to show for the purpose of defeating the

action that the officers were illegally elected.^" Where trustees and shareholders

of a business corporation have sold out all the shares to others, and the trustees

have closed their accounts and have done no further act as trustees until after a

lapse of three years, when they meet and assume to allow an account against the

corporation, and to draw a check upon its funds in favor of one who knows the

facts, their act will be held invalid on the ground that they are neither trustees

dejure nor defacto}^

4. Title to Office of Directors De Facto Cannot Be Impeached Collaterally.

It is a part of this doctrine that the title to the office of a director de facto can-

not be impeached collaterally, but can be impeached only in a direct proceeding

by the state, or by a person having an interest in calling it in question as already

2. Baggot V. Turner, 21 Wash. 339, 58 Pac. out notice to those who were not pres-

212. ent, and who had a right to such no-

3. Baird v. Washington Bank, 11 Serg. tice; those who thus met did not acquire
& E,. (Pa.) 411. possession of the corporate seal, records, and

4. Packets Despatch Line t. Bellamy Mfg. property; their authority was disputed by the

Co., 12 N. H. 205, 37 Am. Dec. 203 ; Re New- de jure directors ; it was disputed by those

comb, 18 N. y. Suppl. 16, 42 N. Y. St. 442. who up to that date had been president, vice-

Especially in a case where the corporation president, and secretary of the corporation;
itself endeavors to impeach the act of a, di- it was disputed by the majority of the execu-
reetor whom it has held out as such, on the tive committee of the corporation. It was
ground of his ineligibility. Beard v. Kirk, 11 held that those who thus met and were not
N. H. 397 ; Davis v. Lane, 10 N. H. 156. The directors de jure were not such de facto.

principle applies in a case where a creditor of Waterman v. Chicago, etc., R. Co., 139 111.

the corporation is contesting a mortgage of 658, 29 N. E. 689, 32 Am. St. Rep. 228, 15
corporate property as against the mortgagee. L. R. A. 418.

Packets Despatch Line v. Bellamy Mfg. Co., 9. A bare sweaiing-in and acting does not
12 N. H. 205, 37 Am. Dec. 203. make an officer de facto. There must be at

5. San Jose Sav. Bank r. Sierra Lumber least the form of an election, although the
Co., 63 Cal. 179. election may be subsequently set aside. Rex

6. Delaware, etc.. Canal Co. v. Pennsyl- v. Lisle, 2 Str. 1090.

vania Coal Co., 21 Pa. St. 131. 10. Middle Parish Charitable Assoc, -j.

7. Rozecrans Gold Min. Co. V. Morey, 111 Baldwin, 1 Mete. (Mass.) 359, opinion by
Cal. 114, 43 Pac. 585. Dewey, J.

8. Stated more carefully there was a meet- 11. Orr Water Ditch Co. v. Reno Water
ing of directors on the day after an illegal Co., 17 Nev. 166, 30 Pac. 695. See also where
election, but not at the office of the company; the lapse of time of the abandonment had
at this meeting a quorum of de jure directors been sixteen years. Bartholomew v. Bentley,

was present; the meeting was held with- 1 Ohio St. 37.

[IX, B, 4]
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stated.'^ For example the title of de facto directors cannot be impeached by
showing an irregularity in their election, in an action on a note executed by the

corporation pursuant to their resolution.'^ Conflicting claims to a corporate office

cannot be detei-mined in an action of ejectment, brought in the name of the cor-

poration by persons claiming to be its legal trustees , * in an action of replevin

for personalty of the corporation ; '' upon a habeas corpus granted to a party
who has been arrested on a warrant issued by such officer ; " upon a motion to

vacate judicial proceedings as irregular, where summons was served on persons
claiming to be corporate officers, who were not in possession of the offices,

although the court would vacate the proceedings, because they were not officers

de facto ; " on the ground of the invalidity of their election, so as to invalidate

a resolution adopted by them, substituting a new trustee under a deed of trust

made for the benefit of the corporation ;
'^ in a suit in equity by a shareholder to

restrain the directors of a corporation from exercising the functions of their offices

upon the ground of the illegality of their election ; " in an action to try the title of

their appointee to a corporate office ;
^ in an action brought by the corporation

on the ground that its trustees, who were the corporation, were not regularly

elected, without showing a judgment of ouster ;'' or in an action by the board of
directors in possession of the franchises of the corporation, against persons
claiming to be the board, for a trespass respecting the corporate property.^^

C. Powers of DireetOPS— l. Nature of Office in General. Generally speak-

ing the directors of a joint-stock corporation are trustees in the control of its

property and in the direction and management of its business afEairs.^ As here-

after seen shareholders have not as a general rule any direct voice in the manage-
ment of the business aliairs of the corporation, but their Toice can be heard only
when speaking through the directors, who are deemed in a qualified sense their

agents, but are really mandataries.^ There are three different views with refer-

12. See supra, IX, A, 11, f.

13. Barrel! v. Lake View Land Co., 122

Cal. 129, 54 Pac. 594.

14. Bellport Parish v. Tooker, 29 Barb.

(N. Y.) 256.

15. Desmond v. McCarthy, 17 Iowa 525.

16. Mx p. Strahl, 16 Iowa 369.

17. Berrian v. New York Methodist Soc,

4 Abb. Pr. (N. Y.) 424.

18. Balfour-Guthrie Invest. Co. v. Wood-
worth, 124 Cal. 169, 56 Pac. 891.

19. Hughes V. Parker, 20 N. H. 58.

00. People V. Hills, 1 Lans. (N. Y.) 202,

the office being that of secretary and treas-

urer of a railroad company.
Zl. Vernon Soe. v. Hills, 6 Cow. (N. Y.)

23, 16 Am. Dec. 429.

22. Atlantic, etc., R. Co. V. Johnson, 70

N. C. 348. Compare Walker v. Flemming, 70

N. C. 483. But see to the contrary where
the action was forcible entry and detainer

People V. Runkle, 9 Johns. (N. Y.) 147. And
note that the celebrated Dartmouth College

decision began in an action of trover by one

set of the trustees suing as a corporation,

against one claiming the office of secretary

and treasurer, under the' statutes of New
Hampshire, to i-ecover the records of the col-

lege. Dartmouth College v. Woodward, 4

Wheat. (U. S.) 518, 4 L. ed. 629.

Contrary to the trend of the foregaing text

it has been held that where, under the articles

of incorporation, an assessment by directors

duly elected and qualified under the statute

is essential to create a liability upon share-

[IX, B. 4J

holders, the validity of the acts of a board of

directors de facto, and their authority as
such may be called in question by any share-

holder who has not acquiesced therein, when-
ever such acts are detrimental to his interests,

affect his property rights, or impose a lia-

bility upon him, and the rights of third par-

ties do not intervene. Schwab v. Frisco Min.,
etc., Co., 21 Utah 258, 60 Pac. 940. Similarly
it has been held that the election of a new
set of officers of a corporation dependent on
the vote of a director illegally chosen cannot
be upheld on the ground that he was a. de
facto director, in » direct proceeding between
two sets of officers to try the title to the
officers of the company. Schmidt v. Mitchell,

101 Ky. 570, 41 S. W. 929, 19 Ky. L. Rep.
763, 72 Am. St. Rep. 427.

2f3. Montgomery Light Co. v. Lahey, 121

Ala. 131, 25 So. "l006; Parker v. Nickerson,
112 Mass. 195; Bent v. Priest, 86 Mo. 475;
Butts V. Wood, 38 Barb. (N. Y.) 181; Ab-
bott v. American Hard Rubber Co., 33 Barb.
(N. Y.) 578.

In some statutory schemes of incorporation
the word " director " is defined to embrace all

persons having by law the direction or man-
agement of the affairs of any such corpora-
tion, by whatever name they may be de-

scribed in its charter or known in law.

2 N. Y. Rev. Stat. (Banks & Bros. (6th ed.)

1876), p. 303, § 56; Utah Comp. Laws
(1876), p. 637, § 333. So in Cal. Pen. Code,

§ 572.
2'4. See infra, IX, C, 5.
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ence to the duties and powers of directors : (1) That they are the body which
has been incorporated, and hence the corporation itself. This is true in some
cases.'' (2) That they are general agents of the shareholders.^" (3) That they

are special agents of the shareholders in the sense that the public are bound to

take notice of the limits df their authority.^' But plainly, they are not agents in

the strict sense ; but an examination of their powers will lead to the conclusion

that in most cases they derive their authority partly from the voice of the share-

holders expressed in general meeting duly convened, partly from the charter,

partly from applicatory statutes, partly from by-laws duly enacted and (in some
cases) partly from other governing instruments.''^

iJ5. Burrill v. Nahant Bank, 2 Mete.
(Mass.) 163, 35 Am. Dec. 395. See also

Maynard v. rireman's Fund Ins. Co., 34 Cal.

48, 91 Am. Deo. 672. See also s«pro, I, A, 6.

36. Judicial theory in America greatly

preponderates in the doctrine that in so far

as directors can be treated as agents of the
shareholders they are to be considered as gen-

eral or managing agents.

Alq.liam,a.— Spyker v. Spence, 8 Ala. 333

;

Mobile Branch State Bank v. Collins, 7 Ala.

95.

Connecticut.— Goodwin v. U. S. Annuity,
etc., Ins. Co., 24 Conn. 591.

Illinois.— Chetlain v. Eepublic L. Ins. Co.,

86 111. 220.
Indiana.— Wright v. Bundy, 11 Ind. 398.

Maine.— Lincoln, etc.. Bank v. Richard-
son, 1 Me. 79, 10 Am. Dec. 34.

New Jersey.— Brokaw v. New Jersey E..,

etc., Co., 32 N. J. L. 328, 90 Am. Dec. 659.

Neto York.—^Mechanics' Bank v. New York,
etc., K. Co., 13 N. Y. 599; Leavitt v. Yeates,

4 Edw. 134.

Ohio.— Dayton, etc., R. Co. v. Hatch, 1

Disn. 84, 12 Ohio Dec. (Reprint) 501.

Pennsylvania.— Simons v. Vulcan Oil, etc.,

Co., 61 Pa. St. 202, 100 Am. Dec. 628; Bed-
ford R. Co. V. Bowser, 48 Pa. St. 29; Dana v.

U. S. Bank, 5 Watts & S. 223; Kentucky
Bank v. Schuylkill Bank, 1 Pars. Eq. Cas.

180.

Vermont.— State v. Smith, 48 Vt. 266;
Stark Bank v. U. S. Pottery Co., 34 Vt. 144;
Middlebury Bank v. Rutland, etc., K. Co., 30
Vt. 159.

27. This seems to be the English doctrine.

Lindley Partn. (4th ed.) 249; Thompson v.

Wesleyan Newspaper Assoc, 8 C. B. 849, 19
L. J. C. P. 114, 65 E. C. L. 849; Burmesfcer
i>. Norris, 6 Exch. 796, 21 L. J. Bxch. 43, 8

Bng. L. & Eq. 487; Ernest v. NichoUs, 6
H. L. Cas. 401, 3 Jur. N. S. 919, 6 Wkly.
Rep. 24. See also Fountaine v. Carmarthen
E. Co., L. R. 5 Eq. 316, 37 L. J. Ch. 429, 16
Wkly. Rep. 476. Occasionally, however, a
more liberal interpretation of granted powers
and a less rigid construction of deeds of set-

tlement prevails. In re Ireland Land Credit
Co., L. R. 4 Ch. 460, 39 L. J. Ch. 27, 20 L. T.
Rep. N. S. 641, 17 Wkly. Rep. 689; Waterlow
v. Sharp, L. E. 8 Eq. 501, 20 L. T. Rep. N. S.

902. See Peirce v. Jersey Waterworks Co.,

L. R. 5 Exch. 209, 39 L. J. Exch. 156, 22
L. T. Rep. N. S. 519, 18 Wkly. Rep. 838;
Webb V. Heme Bay, L. R. 5 Q. B. 642, 39

L. J. Q. B. 221, 22 L. T. Rep. N. S. 745, 19

Wkly. Rep. 241; Hill v. Manchester, etc..

Waterworks Co., 5 B. & Ad. 866, 3 L. J.

K. B. 19, 2 N. & M. 573, 27 E. C. L. 364;
Clarke v. Imperial Gas Light, etc., Co., 4
B. & Ad. 315, 2 L. J. K. B. 30, 1 N. & M.
206, 24 E. C. L. 143; Smith v. Hull Glass
Co., 11 C. B. 897, 16 Jur. 595, 21 L. J. C. P.

106, 7 E. & Can. Cas. 287, 73 E. C. L. 897;
Prince of Wales Assur. Soc. v. Athenaeum
Assur. Soc, 3 C. B. N. S. 756 note, 91 E. C. L.

756; Agar «. Athenaeum L. Assur. Soc, 3 C. B.
N. S. 725, 4 Jur. N. S. 211, 27 L. J. C. P. 95,

6 Wkly. Eep. 277, 91 E. C. L. 725; Anglo-
Australian Ins. Co. V. British Provident Ins.

Soc, 4 De G. F. & J. 341, 8 Jur. N. S. 628,
6 L. T. Eep. N. S. 517, 10 Wkly. Rep. 588, 65
Eng. Ch. 264 Ireversed in 3 Giif. 521, 8 Jur.
N. S. 299, 1 L. T. Rep. N. S. 126, 6 L. T.
Rep. N. S. 68] ; Royal British Bank v. Tur-
quand, 5 E. & B. 248, 85 E. C. L. 248 [af-

firmed in 6 E. & B. 327, 1 Jur. N. S. 1086,
24 L. J. Q. B. 327] ; Prince of Wales L., etc.,

Assur. Co. V. Harding, E. B. & E. 183, 4 Jur.
N. S. 851, 27 L. J. Q. B. 297, 96 E. C. L. 183;
In re Joint-Stock Co.'s Winding-up Acts, 4
Jur. N. S. 1140, 4 Kay & J. 549, 27 L. J.

Ch. 829, 6 Wkly. Rep. 779.

38. An examination ' of Pierce v. Jersey
Waterworks Co., L. R. 5 Exch. 209, will show
that the English courts generally regard what
is there called a company as a numerous part-
nership; from which it follows that the di-

rectors, in so far as they can be regarded
as agents are agents of the partners or share-
holders. But in the United States whera,
pursuing the subtlety of Chief Justice Mar-
shall in the Dartmouth College case (Dart-
mouth College V. Woodward, 4 Wheat. (U. S.)

518, 4 L. ed. 629. See also supra, I, A, 3),
a corporation is deemed an invisible and in-

tangible entity, and a person, in law, distinct

from its shareholders, its directors, in so far
as they can be regarded as agents, are the
agents of this intangible, invisible, ideal
body, the corporation. Since they can bind
the corporation by acts done outside the state
of its creation, they are necessarily agents;
for the corporation itself cannot migrate.
Wright V. Bundy, 11 Ind. 398; Augusta Bank
V. Earle, ,13 Pet. (U. S.) 519, 10 L. ed. 274,
See, however. Miller v. Ewer, 27 Me. 509, 46
Am. Dec 619. Compare McCall v. Byram
Mfg. Co., 6 Conn. 428. That directors are
agents of the shareholders in a sense is dis-

covered in the doctrine that the shareholders'

[IX, C. 1]
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2. Doctrine That Directors May Do Whatever Corporation May Do— a. State-

ment of Doctrine. Loose expressions are found in judicial opinions to the effect

that the board of directors or trustees practically constitute the corporation, and
in general may act as the corporation, and unless specially restricted exercise

the corporate powers.^^ But this in strictness is only true of those corporations in

which the board of trustees or directors are themselves incorporated and are the
corporation, which we have already seen ^ is often the case. In ordinary business

corporations the powers' of the board of directors, as we shall presently see, fall

far short of being coequal with the powers of the corporation. It is hence better

said that " the directors, in the absence of restrictions in the charter or by-laws,

have all the authority of the corporation itself in the conduct of its ordinary
business." ^'

b. Direetops Cannot Act in Excess of Powers Granted to Corporation. This
principle is obvious, and it is not necessary to enlarge upon it.^^

3. Effect of By-Laws Limiting Their Powers. As we have seen when treating

of by-laws ^ it is competent for the body of shareholders (or where they possess

the power by virtue of an express grant), for the directors themselves to establish

by-laws restricting the powers of the directors so as to make them less than the
powers which they might exercise under the charter or governing statute.^

4. Directors Cannot Enlarge Their Powers by Establishing By-Laws. "Where
an express power has been conferred upon the directors of a corporation to enact

by-laws, it seems that they cannot so exercise the power as to enlarge their own
powers, and to that extent encroach upon the powers of the shareholders.^ Kor
can they, through the instrumentality of a by-law, seize to themselves a power,
such as that of assessing the shareholders, which has been vested in the share-

holders by statute.^^ Nor will a by-law established by the directors under the

authority of a statute be so construed as to override the law of the land.^'

5. Shareholders Cannot Act For Corporation. Speaking generally, in the

absence of statutory authority, the shareholders cannot act for the corporation,

either individually or collectively. By virtue of being shareholders they have no
agency, for the corporation, and cannot bind it, either by their acts, declarations,

or admissions.** The directors as already seen ^ are not in a strict sense agents

may validate their unauthorized acts under 36. Ex p. Winsor, 30 Fed. Cas. No. 17,884,

the principle of ratification or estoppel. 3 Story 411. See also Marlborough Mfg. Co.

29. Burrill v. Nahant Bank, 2 Mete. v. Smith, 2 Conn. 579.

(Mass.) 163, 35 Am. Dec. 395; Union Turn- 37. For example a by-law of a banking
pike Road Co. v. Jenkins, 1 Cai. (N. Y.) 381; corporation touching discounts will not be so

Leavitt v. Oxford, etc.. Silver Min. Co., 3 construed as to override a statute against

Utah 265, 1 Pac. 356; Whitwell v. Warner, usury. Seneca County Bank c. Lamb, 26

20 Vt. 425. Barb. (N. Y.) 595.

30. See supra, I, A, 6. 38. California.— Shay v. Tuolumne Water
31. Middlebury Bank v. Rutland, etc., R. Co., 6 Cal. 73.

Co., 30 Vt. 159, 169, per Redfield, C. J. See Colorado.— Union Gold Min. Co. v. Rocky
also Royalton v. Royalton, etc.. Turnpike Co., Mountain Nat. Bank, 2 Colo. 565.

14 Vt. 311; Stevens v. Davison, 18 Gratt. Indiana.— Harris v. Muskingum Mfg. Co.,

(Va.) 819, 98 Am. Dec. 692. 4 Blackf. 267, 29 Am. Dee. 372.

32. Salem Bank v. Gloucester Bank, 17 Louisiana.— German Evangelical Congrega-

Mass. 1, 29, 9 Am. Dec. Ill ; Wyman v. tion v. Pressler, 14 La. Ann. 799.

Hallowell, etc., Bank, 14 Mass. 58, 63, 7 Am. Michigan.— Finley Shoe, etc., Co. v. Kurtz,

Dec. 194; Head v. Providence Ins. Co., 2 34 Mich. 89.

Cranch (U. S.) 127, 2 L. ed. 229. 'New York.— MeCullough y. Moss, 5 Den.

33. See supra, V. 567; Union Turnpike Road Co. v. Jenkins, 1

34. A pertinent illustration of this state- Cai. 381.

ment will be found in Union Mut. F. Ins. Co. Pennsylvania.— Ridgway [. Farmers' Bank,

V. Kerser, 32 N. H. 313, 64 Am. Dee. 375. 12 Serg. & R. 256, 14 Am. Dee. 681 ; Com. v.

See to the same effect Sullivan v. Triunfo St. Mary's Church Roman Catholic Soc., 6

Gold, etc., Min. Co., 29 Cal. 585; Campbell Serg. & R. 508.

V. Merchants', etc., Mut. F. Ins. Co., 37 N. H. Vnited States.— U. S. Bank v. Dandridge,

35, 41, 72 Am. Dec. 324. 12 Wheat. €4, 6 L. ed. 552.

35. Curtis v. MeCullough, 3 Nev. 202. 39. See supra, IX, C, 1.

[IX. C, 2. a]
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of the shareholders ; the shareholders cannot therefore instruct or direct the

directors with regard to any course of ordinary business action.^" They cannot
join another person to the board of directors and compel the directors to act in

conjunction with one who is not a member of their board.^' Where the charter

and by-laws vest the power to borrow in the directors, if the shareholders vote to

purchase certain property and rights, and to issue bonds therefor, the directors

may refuse to carry out the arrangement.*^ Exceptions have been admitted to

this rule, founded on the obvious conception that the shareholders of a corporation

are the ultimate constituency, in other words the corporation itself, Thus where
the inspectors appointed by the directors at a corporate election refused to act, it

was held that an emergency had arisen which authorized the shareholders to

appoint inspectors to act in their places.*^ Formal action is often dispensed with,

even in the most important matters, where all the members of the corporation,

including the shareholders and directors, are present and concur, although there

is no formal vote either of the shareholders or of the directors. Such an informal
concurrence has been held to validate a mortgage of the property of the corpora-

tion.** And so it has been held that a formal resolution at a shareholders' meet-
ing, authorizing the president of the corporation to execute a deed conveying all

the property of the corporation, is sufficient authority for such a conveyance.*'

So a ratification may take place iDy the acquiescence of the whole body of share-

holders, validating an unlawful act of the directors or other corporate agents.**

On the one hand we find a learned opinion in which it is held that the share-

holders of a corporation have no power as such to authorize the sale of the corpo-

rate property, or to sell the same, either when collectively assembled in a

shareholders' meeting or when acting individually ; but that the power to sell and
convey can be conferred only by the board of directors or trustees when assembled
and acting as a board.*' On the other hand we find holdings to the effect that

the power to alien the property of the corporation, excluding sales made in the

ordinary course of its business, lies in the shareholders and not in the directors.**

40. See the remarks of Kennedy, J., in 564, 16 S. Ct. 1173, 41 L. ed. 265, 51 Fed.
Dana v. U. S. Bank, 5 Watts & S. (Pa.) 223, 309, 2 C. C. A. 174 [affirming 47 Fed. 15].
246. See also State v. State Bank, 6 La. And see infra, XV, B, 7, a, (i) et seq.

745; Conro v. Port Henry Iron Co., 12 Barb. 47. Gashwiler v. Willis, 33 Cal. 11, 91 Am.
(N. Y. ) 27; Dayton, etc., R. Co. v. Hatch, 1 Dee. 607. That the power to sell real estate
Disn. (Ohio) 84, 12 Ohio Dee. (Reprint) 501; is vested in the directors and not in the share-
Kentucky Bank v. Schuylkill Bank, 1 Pars. holders, and that the directors may delegate
Eq. Cas. (Pa.) 180. But see Scott v. Eagle the power, see Texas Consol. Compress, etc.,

Fire Co., 7 Paige (N. Y.) 198. Assoc, v. Dublin Compress, etc., Co., (Tex.
41. Charlestown Boot, etc., Co. v. Duns- Civ. App. 1896) 38 S. W. 404.

more, 60 N. H. 85. 48. See infra, IX, C, 13, a et seq.

42. Cann v. Eakins, 23 Nova Scotia 475. Acts deemed effective.— It has been held
43. Matter of Wheeler, 2 Abb. Pr. N. S. that a conveyance authorized at a meeting at

(N. Y. ) 361, 364, per Mason, J. So it was which all the shareholders are present and
held that a majority of the shareholders of sign a written consent to the proceedings on
a turnpike company assembled in sharehold- the record, pursuant to a statute, is as ef-

ers' meeting might authorize directors to ex- fective as if authorized by the directors, there
ecute a, promissory note of the company; and being in fact but one beneficial shareholder
consequently if a note had been executed by and no board of directors. Manhattan Brass
the directors without such authority a subse- Co. v. Webster Glass, etc., Co., 37 Mo. App.
quent resolution adopted by a majority of 145, where the sole shareholder transferred
the shareholders, levying an assessment to pay one share of stock each to two dummies to
the note, was a ratification, and made it the make up the three shareholders required to
note of the company. Forbes v. San Rafael constitute a joint-stock corporation under the
Turnpike Co., 50 Cal. 340. statutes of Missouri. That an assignment of

44. Eureka Iron, etc.. Works v. Bresnahan, insurance policies by the president of a cor-
60 Mich. 332, 27 N. W. 524. poration after a loss, made to secure a debt,

45. But it is to be noted that no board of was valid, where there were no shareholders
directors had been elected for three years. except those who were directors, and they as-

Burr V. McDonald, 3 Gratt. (Va. ) 215. sented to the assignment, although it was not
46* For a striking example see Union Pac. formally authorized, see Lemars Shoe Co. v.

R. Co. V. Chicago, etc., R. Co., 163 U. S. Lemars Shoe Mfg. Co., 89 111. App. 245 Cir-

[IX, C, 5]
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6. Directors Have No Common-Law Powers. Except in those cases where,
eitherbythe terms of the statute under which the incorporation has taken place
or in judicial theory, the directors are the body that is incorporated, and hence the
corporation itself, and with other possible exceptions, it may be said that they
have no common-law powers, but are in theory of law the agents of the corpora-
tion a,nd the trustees of the shareholders, and can only act for and bind the cor-
poration within such limits and in such modes as the charter or other governing
statute or valid by-laws or the acts of the members, expressed in pursuance of
statutory authority, authorizes it to do.*' They are not therefore to be deemed
special agents, but as already seen the American conception is that their office is

generally that of general or managing agents.™ Nor does this theory exclude the
conclusion that they possess certain implied powers, that is to say, powers implied
from the nature of their offices, and the usages of business, upon the possession of
which the public may safely act, in the absence of notice to the contrary.

7. Directors Cannot Perform CoNSTiruENT Acts. The directors are merely the
managers of the property and business of the corporation, and cannot therefore
perform constituent acts, by which expression is meant acts which involve funda-
mental changes in the constitution of the corporation.^' They can make no
change with reference to the nominal capital of the company ^^ or to membership,
without the consent of the shareholders ; for this would have the effect of making
the shareholders members of a different corporation from that which they had
consented to join. It would be a breach of the organic compact which the mem-
bers have made with each other. " It would change the relative influence, con-
trol and profit of each member. If the directors alone could do it, they could
always perpetuate their own power. Their agency does not extend to such an
act unless so expressed in the charter." ^^ The fact that the charter in terms
allows the corporation at its pleasure to increase its capital stock from time to

time, and vests all the powers of the corporation in the board of directors has
been held not to change this rule.^ For the same reasons the directors have no
power. to reduce the capital of the corporation of which they are the governing
body.^^ But according to some opinions they may, in the absence of statutory

provision, direct a purchase by the corporation of its own stock, and may hold it

unextinguished and reissue the same.^* Neither can they, in corporations organ-
ized under a principle other than that of having a joint stock, admit new mem-
bers, unless the power to do so is expressly conferred.^'^ So in those corporations

where the offices involve a franchise, the directors or trustees have no power of

amotion. That resides alone in the corporation.^' Unless thereto authorized by

cumstances under which the directors of a Heath «. Erie R. Co., 11 Fed. Gas. No. 6,306,
railroad corporation can extend the funds of 8 Blatchf. 347.

the company in the construction of a passen- 55. Hartridge v. Eockwell, E. M. Charlt.

ger station in a state other than that in which (Ga. ) 260; Percy v. Millaudon, 3 La. 568.

the railroad company was created. Nashua, 56. Columbus City Bank v. Bruce, 17 N. Y.
etc., R. Corp. v. Boston, etc., R. Corp., 136 507; Taylor «. Miami Exporting Co., 6 Ohio
U. S. 356, 10 S. Ct. 1004, 34 L. ed. 363. 176.

49. Salem Bank v. Gloucester Bank, 17 57. Thus under the fourth and fifth sec-

Mass. 1, 9 Am. Dec. Ill; Kentucky Bank v. tions of the act incorporating the Philadel-

Sehuylkill Bank, 1 Pars. Eq. Cas. (Pa.) 180; phia Savings Institution, the directors had
Royalton v. Royalton, etc.. Turnpike Co., 14 not the power to elect members, but only to
Vt. 311; Ridley v. Plymouth, etc.. Grinding, provide for their election. Com. v. Gill, 3

etc., Co., 2 Exch. 711, 12 Jur. 542, 17 L. J. Whart. (Pa.) 228.

Exch. 252. 58. Power of amotion (including that of

50. See supra, IX, C, 1. suspension) cannot be delegated to a board
51. Stark v. Burke, 9 La. Ann. 341. of directors. State v. Chamber of Commerce,
53. See supra, VII, A, 2, a. 20 Wis. 68.

53. Gill V. Balis, 72 Mo. 424, 434; Chicago Power to issue preferred stock when au-
City E. Co. V. AUerton, 18 Wall. (U. S.) 233, thorized by legislature.— That the directors

21 L. ed. 902. thereto authorized by the legislature, by an
54. Chicago City R. Co. v. Allerton, 18 act which the shareholders have accepted,

Wall. (U. S.) 233, 21 L. ed. 902. See also may issue preferred stock notwithstanding

[IX, C, 6]
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the legislature, the directors of a corporation have no authority to apply to the

legislature for an enlargement of the powers conferred upon the company by its

charter.^'

8. What Directors Cannot Do With Respect to Capital Stock of Company. This

subject is more fully considered elsewhere,^" but it may be stated here that

directors have no power to cancel any part of a subscription to the capital stock

of the company without the consent of the shareholders ;
°^ to make certificates

purporting to represent shares of the capital stock which have not in fact

been subscribed for, and put on the market as stock, and to sell them below par ;
^

or, as a part of a fraudulent device to increase the capital stock in pretended pur-

suance of statutory authority, to issue bonds of the corporation convertible into

stock.*'

9. Directors Cannot Make, Alter, or Amend By-Laws. The directors of a cor-

poration cannot make, alter, or amend its by-laws, unless thereto empowered by
charter or statute ; although as we have seen *• numerous statutes have been enacted
conferring upon them that power.'^ But if the governing statute gives them that

power they may exercise it, although it is not conferred by the articles of

incorporation.^

10. A Few Things Which Directors Cannot Do. A partial list of things which
directors of private corporations cannot do is as follows : Consent to the act of an
ofl&cer in converting funds of the corporation to his own use ;

*' issue accommoda-
tion paper ; ® execute a lease which practically divests the corporation of all its

the opposition of individual shareholders see

Curry v. Seott, 54 Pa. St. 270.

59. Marlborough Mfg. Co. v. Smith, 2

Conn. 579; State v. Adams, 44 Mo. 570;
Zabriskie v. Hackensack, etc., R. Co., 18 N. J.

Eq. 178, 90 Am. Dec. 617. Hence it has been
held that a resolve of the legislature upon an
application of the directors, made without au-

thority from the company, giving power to

the company to raise an additional assess-

ment on the shareholders, for the purpose of

paying the debts of the company, is inop-

erative. Marlborough Mfg. Co. v. Smith, 2
Conn. 579. So the president and directors of

a corporation cannot accept an amended char-

ter, the effect of which would be to deprive
certain shareholders of their rights as such.

Boisdere v. Citizens' Bank, 9 La. 506, 29 Am.
Dec. 453. But see Dayton, etc., E. Co. v.

Hatch, 1 Disn. (Ohio) 84, 12 Ohio Dec. (Re-
print) 501. Nor can the directors accomplish
such results by indirect means, having no
power to accomplish them directly. State ».

MeCuUough, 3 Nev. 202. They cannot for ex-

ample force an increase of the capital stock

of the company by an agreement with an em-
ployee to pay for his services in stock, when
none remains unissued. Finley Shoe, etc., Co.

V. Kurtz, 34 Mich. 89.

60. See supra, VI, L, 2, c, (i) et aeq.

61. Gathright v. Oil City Land, etc., Co.,

56 S. W. 163, 21 Ky. L. Rep. 1657.

62. Fisk V. Chicago, etc., R. Co., 53 Barb.

513, 36 How. Pr. (N. Y.) 20. See also

Sturges V. Stetson, 3 Phila. (Pa.) 304, 15

Leg. Int. (Pa.) 404.

63. Belmont v. Erie E. Co., 52 Barb.

(N. Y.) 637. See also N. Y. Sess. Laws
(1850), c. 140, § 28, subs. 10; Sturges v.

Stetson, 3 Phila. (Pa.) 304, 15 Leg. Int.

(Pa.) 404.

64. See supra, V, B, 3, b.

65. North Milwaukee Town Site Co. No. 2
V. Bishop, 103 Wis. 492, 79 N. W. 785, 45
L. E. A. 174.

66. Houdeck v. Merchants', etc., Ins. Co.,

102 Iowa 303, 71 N. W. 354.

By-laws enacted by the directors or trus-

tees, acting within the scope of the powers
conferred upon them by the charter, become
the law of the corporation, and bind the share-

holders and the trustees themselves. Burden
V. Burden, 159 N. Y. 287, 54 N. E. 17 [affirm-

ing 8 N. Y. App. Div. 160, 40 N. Y. Suppl.

499].
A charter power to make such by-laws as

shall appear needful and proper in regard to

the management and disposition of the stock,

property, estate, and effects of the corpora-

tion does not authorize the passage of a by-
law fixing the time for the annual meeting
of the shareholders for the election of di-

rectors; but the power to pass such a by-law
resides in the shareholders only. Busby v.

Montreal Bank, N. Brunsw. Eq. 62.

Where the directors have the power to make
and enforce a particular rule or regulation,

such a regulation is not of course invalid from
the mere circumstance that it is called a
by-law, and that no power to make by-laws
has been expressly given by the charter. It

was so held where the directors of a mer-
chants' exchange established a by-law regu-

lating the use of the exchange rooms. Al-

bers V. Merchants' Exchange, 39 Mo. App.
583, where the court considered the validity

of a by-law of an incorporated merchants'
exchange, declaring the rooms open for busi-

ness during certain hours daily, and prohibit-

ing smoking therein during such hours.
67. I. X. L. Pressed-Brick Co. v. Schoen-

eich, 65 Mo. App. 283.

68. Hutchinson v. Sutton Mfg. Co., 57
Fed. 998.
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property ;
^^ or delegate all their powers of management to an executive committee

of their number.™
11. What Acts Require Vote of Directors. The following acts have been held

of such solemnity and importance as to require, in order to their validity, a vote
of the directors : A mortgage of the property of the corporation as security for a
loan ;

''^ an assignment of all the property of the corporation for the beneiit of its

creditors ;

''^ and the giving of notice of the termination of a contract entered into

by the corporation whereby it agreed to pay royalties for the right to manufac-
ture under a patent.'^

12. What Acts Do Not Reouire Vote of Directors. The following acts are not
of sufficient solemnity or importance to require a vote of the directors : The
making, by a mercantile or manufacturing corporation, of ordinary contracts—
those made by correspondence by the proper agent or manager,''* or by its regu-

lar corresponding secretary ; '' the assignment of an account by its secretary and
general manager ;

'^ the borrowing of money by the corporation, no resolution

being entered on the minutes ; " the institution of a proceeding to enforce a
statutory lien against a shareholder for a past-due indebtedness to the corpora-

tion ;
'^ the chartering of vessels necessary to carry on the ordinary business of a

steamship company in transporting passengers and freight ;
" and the institution

of a proceeding to condemn lands by a water-supply company.^
13. Directors Cannot Sell Out Corporate Assets and Business— a. In General.

The directors of a corporation cannot, unless thereto authorized by the sharehold-

ers, put an end to its business and defeat the objects of its creation by selling out

en masse all its property and good-will,^' or any portion of its real estate necessary

69. Mercantile Library Hall Co. v. Pitts-

burgh Library Assoc., 173 Pa. St. 30, 33 Atl.

744, 37 Wkly. Notes Cas. (Pa.) 533.

70. Tempel v. Dodge, 89 Tex. 69, 32 S. W.
514 {rehearing denied in 33 S. W. 222].
As to the powers of executive committees

see infra, IX, D, 5, a et seq.

Directors of a public corporation cannot
maintain a suit to contest the validity of a
lien made by the corporation upon property
vested in it for public use, the right of action,

if any, being in the state. Smith v. Cornelius,

41 W. Va. 59, 23 S. E. 599, 30 L. R. A.
747.

71. St. Joseph State Nat. Bank v. Union
Nat. Bank, 168 111. 519, 48 N. E. 82 [affirm-

ing 68 111. App. 25, where the power is eon-

ceded to the president of a corporation to se-

cure its debts by making a mortgage upon
some of its property; but where he professes

to act in pursuance of a resolution of the

board of directors, the resolution must be

valid, or his act will not be good as against

creditors] ; Currie v. Bowman, 25 Oreg. 364,

35 Pac. 848.

72. Norton v. Alabama Nat. Bank, 102

Ala. 420, 14 So. 872; Webb v. Midway Lum-
ber Co., 68 Mo. App. 546.

73. Skinner v. Walter A. Wood Mowing,
etc., Mach. Co., 20 N. Y. Suppl. 251, 47 N. Y.

St. 506.

An assignment for creditors by a corpora-

tion, in pursuance of an order of three of the

six directors, is invalid, where the statute re-

quires a majority of the whole board to make
a quorum. Webb v. Midway Lumber Co., 68
Mo. App. 546.

A resolution adopted by less than two
thirds of the directors of a corporation, con-

[IX. C, 10]

firming a mortgage previously executed in

pursuance of a resolution which was invalid

under 111. Rev. Stat. c. 32, § 20, because the

meeting of the board was held outside the
state without the authority of two thirds of

the directors, or authorizing a new mortgage,
does not effect an attachment lien acquired
upon the property in the meantime, and such
lieu takes precedence of the mortgage. St.

Joseph State Nat. Bank v. Union Nat. Bank,
168 111. 519, 48 N. E. 82 [affirming 68 111.

App. 25, and citing Trumbull v. Union Trust
Co., 33 111. App. 319; Stein v. La Dow, 13

Minn. 412; McKeag v. Collins, 87 Mo. 164;

Holland v. Drake, 29 Ohio St. 441 ; Coleman
V. Darling, 66 Wis. 155, 28 N. W. 367, 57

Am. Rep. 253].
74. Scofield v. Parlin, etc., Co., 61 Fed. 804,

10 C. C. A. 83.

75. Hall V. Herter, 90 Hun (N. Y.) 280,

35 N. Y. Suppl. 769, 70 N. Y. St. 273.

76. Tuller v. Arnold, 98 Cal. 522, 33 Pac.

445. See also Greig v. Riordan, 99 Cal. 316,.

33 Pac. 913.

77. Yolo Bank v. Weaver, (Cal. 1892) 31

Pac. 160.

78. Elliott V. Sibley, 101 Ala. 344, 13 So.

500.
79. Prentice v. U. S., etc.. Steamship Co.,.

58 Fed. 702.
80. Kountze v. Morris Aqueduct, 58 N. J. L.

303, 33 Atl. 252 [affirmed in 58 N. J. L. 695,

34 Atl. 1099].
81. Rollins V. Cray, 33 Me. 132; Abbott v.

American Hard Rubber Co., 33 Barb. (N. Y.)

578, 21 How. Pr. (N. Y.) 193; Chicago City

R. Co. V. Allerton, 18 Wall. (U. S.) 233, 21

L. ed. 902; Colman V. Eastern Counties R..

Co., 10 Beav. 1.
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for the transaction of its customary business ; ^ lease its entire property for a period

of nine hundred and ninety-nine years ;^' or grant an option to purchase its entire

works at any time within twenty years.** But they may, it has been held, do this

in order to raise money to pay the debts of the corporation where its affairs are so

desperate that it cannot continue its business;^' or they may it seems transfer all

its property to another corporation, with the assent of a large majority of the

shareholders, in order to prevent a total loss.'^ And of course they have tiie

power to alien the entire property of the corporation where the power is con-

ferred upon them by the charter or governing statute, in express language or by
necessary implication .*''

b. May Transfer CoFporate Property in Ordinary Course of Business. But they

may transfer corporate property in the ordinary course of business, and may
appoint agents for that purpose, even one of their own number, as to assign or

transfer a note belonging to the corporation.^

c. May Alien Corporate Real Estate in Course of Business. But this is not at

all incompatible with the implication of power in the directors of a corporation

to alien the real estate of the corporation in the ordinary course of its business.^'

For example the directors of a mining corporation, organized with power to acquire

and hold mining lands and other real property, and to mine and dispose of

mineral and other products thereof, may lease its property for a fixed rental for

a period of five years.** If under the charter the directors possess all the powers
which the corporation itself possesses, not incompatible with the by-laws, they

may mortgage its lands to secure its bonds, where the by-laws permit this to be

done.''

d. May Pledge, Mortgage, and Convey Corporate Property to Secure Debts.

In general it may be stated that as an incident to the authority of the directors to

contract debts and obligations in the course of the ordinary business of the corpo-

ration, they have authority to pledge and convey the real or personal estate of the

corporation as security for the payment of the same.'^

82. Rollins v. Cray, 33 Me. 132. Statutory power which authorizes the di-

83. Metropolitan El. E. Co. v. Manhattan rectors of a railroad company to sell a por-

El. R. Co., 11 Daly (N. Y.) 373, 14 Abb. N. tion of its right of way in satisfaction of a
Cas. (N. Y.) 103. mortgage debt. Donner v. Dayton, etc., R.

84. Clay v. Rufiford, 5 De G. & S. 768, 19 Co., 1 Cine. Super. Ct. 130.

Eng. L. & Eq. 350. 91. Hendee v. Pinkerton, 14 Allen (Mass.)
85. Ashurst's Appeal, 60 Pa. St. 290. See 381. Gompare Tyrrell v. Washburn, 6 Allen

also Sheldon Hat Blocking Co. v. Eickmeyer (Mass.) 466. But it has been held that au-

Hat Blocking Co., 56 How. Pr. (N. Y.) 70. thority given to a single director to make con-

86. People v. Ballard, 3 N. Y. Suppl. tracts for the sale of the lands of the corpora-

845. tion does not authorize him to convey them.
87. As was the case with the charter of Green v. Hugo, 81 Tex. 452, 17 S. W. 79, 26

the St. Louis Gaslight Company. St. Louis Am. St. Rep. 824.

V. St. Louis Gaslight Co., 70 Mo. 69. 92. Maine.—^Augusta Bank v. Hamblet, 35

88. Cooper v. Curtis, 30 Me. 488; Stevens Me. 491.

V. Hill, 29 Me. 133; Merrick v. Metropolis Massachusetts.— Hendee v. Pinkerton, 14

Bank, 8 Gill (Md.) 59; Northampton Bank ». Allen 381; Sargent v. Webster, 13 Mete. 497,

Pepoon, 11 Mass. 288; Spear v. Ladd, 11 46 Am. Dec. 743; Burrill v. Nahant Bank, 2

Mass. 94. Mete. 163, 35 Am. Dec. 395.

Might execute a release, under the old rule, Michigan.— Commissioners Bank v. Brest
and qualify an interested witness. Lewis v. Bank, Harr. Ch. 106.

Eastern Bank, 32 Me. 90. TJew Hampshire.— Packets Despatch Line
When the assent of a banking corporation v. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.

that a note may be sued on in its corporate Dec. 203.

name may be inferred from the acts of its New York.— Hoyt v. Thompson, 19 N. Y.
officers, without a formal vote of its directors. 207 ; Jackson v. Brown, 5 Wend. 590.

Lime Rock Bank v. Maeomber, 29 Me. 564. Pennsylvania.— Gordon v. Preston, 1 Watts
89. See a valuable note on this subject in 385, 26 Am. Dee. 75.

59 Am. Rep. 466. Tennessee.— In re New Memphis Gaslight
90. Hennessy v. Muhleman, 40 N. Y. App. Co., 105 Tenn. 268, 60 S. W. 206.

Div. 175, 57 N. Y. Suppl. 854 [reversing 27 Vermont.— Miller v. Rutland, etc., Co., 36
Misc. (N. Y.) 232, 57 N. Y. Suppl. 114]. Vt. 452.
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e. May Assign All Assets of Corporation For Benefit of Its Creditors. There is

much authority for the conclusion that the directors of an insolvent corporation

may, without the consent of its shareholders, make an assignment in good faith

of all the assets of the corporation to a trustee for the payment of its debts ; ^ and
it has been held that they may do this without the assent, or against the expressed
dissent, of the shareholders.^* But as the exercise of this power generally has the

effect of putting an end to the corporation, its existence in the directors is denied
by some courts.*^ This is especially true where the governing statute provides a

different mode for winding up an insolvent corporation and liquidating its debts,

the statutory mode being exclusive ;
°° and it has been so held in view of a statute

providing for the voluntary dissolution of the corporation by the action of its

shareholders.^

14. May Borrow Money For Ordinary Corporate Purposes— a. In General.

The directors of a corporation may, according to the American view of their

powers,'^ borrow money to be used in carrying on the ordinary business of the

corporation, and may make or indorse the necessary instruments to that end.^'

Where a general power on the part of the directors to borrow for the corpora-

tion thus exists, one who lends money to it, upon their application, in good faith,

will not be charged with knowledge of, or responsibility for, any breach of trust

on their part in the application of it to the use of the corporation.^ Nor will the

corporation be allowed, while keeping the money, to set up a want of power on
the part of its directors to borrow it, or that it was after being borrowed put to

unauthorized uses.^

b. Power to Borrow Includes Power to Secure Debt. A general power in the

directors to borrow money for the use of the corporation includes the power to

secure the debt thus created, in any appropriate mode, as by assigning bonds and
mortgages owned by the corporation ^ or by mortgaging the corporate property.*

93. Maryland.— Merrick v. Metropolis
Bank, 8 Gill 59.

Michigan.— Boynton v. Roe, 114 Mich. 401,

72 N. W. 257.
Pennsylvania.— Dana v. Bank U. S., 5

Watts & S. 223.

South Dakota.— Wright v. Lee, 2 S. D.
596, 51 N. W. 706.

Wisconsin.— Goetz v. Knie, 103 Wis. 366,

79 N. W. 401.

94. Hutchinson v. Green, 91 Mo. 367, 1

S. W. 853. But see De Camp v. Alward, 52
Ind. 468; Boynton v. Roe, 114 Mich. 401, 72
N. W. 257; Commissioners Bank v. Brest,

Bank, Harr. Ch. (Mich.) 106.

95. Gibson v. Goldthwaite, 7 Ala. 281, 42
Am. Dee. 592.

96. Commissioners Bank v. Brest Bank,
Harr. Ch. (Mich.) 106.

97. Kyle v. Wagner, 45 W. Va. 349, 32

S. E. 213.

Whether directors may assign corporate

property to other trustees for lawful pur-

poses.— There is a holding to the effect that

they can. Ashhurst's Appeal, 60 Pa. St. 290.

There is another holding conceding the power
but holding that the exercise of it will be sub-

jected to a rigid scrutiny. Ogden v. Murray,
39 N. Y. 202. The clear view would seem to

be that they have no such power unless the

statute or other governing instrument gives it.

98. The English rule is the contrary. Cham-
bers V. Manchester, etc., E. Co., 5 B. & S.

588, 10 Jur. N. S. 700, 33 L. J. Q. B. 268, 117

E. C. L. 588; Burmester v. Norris, 6 Exch.
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796, 21 L. J. Exch. 43, 8 Eng. L. & Eq.
487.

99. Merrick v. Metropolis Bank, 8 Gill

(Md.) 59; Ridgway v. Farmers' Bank, 12
Serg. & R. (Pa.) 256, 14 Am. Dec. 681;
Fleckner v. U. S. Bank, 9 Wheat. (U. S.)

338, 5 L. ed. 631.

They may do this notwithstanding a reso-

lution of the shareholders that " no further
assessments shall be made except by direc-

tion." Shickell v. Berryville Land, etc., Co.,

99 Va. 88, 3 Va. Supreme Ct. 45, 37 S. E.
813.

1. North Hudson Mut. Bldg., etc., Assoc, v.

Hudson First Nat. Bank, 79 Wis. 31, 47
N. W. 300, 11 L. R. A. 845; Borland v. Haven,
37 Fed. 394, 13 Sawy. 551.

2. North Hudson Mut. Bldg., etc., Assoc, v.

Hudson First Nat. Bank, 79 Wis. 31, 47 N. W.
300, 11 L. R. A. 845.

There are statutes requiring the assent of

shareholders of a given value. 5 Thompson
Corp. § 6172 et seq. And see infra, XVTII,
B, 1, n, (IV), (A) et seq.

As to the mode in which this power is ex-

ercised by the directors see also 5 Thompson
Corp. § 6175; and infra, XVIII, B, 2, a, (i)

et seq.

As to this power under the general bank-
ing law of New York see Leavitt v. Yates,
4 Edw. (N. Y.) 134.

3 North Hudson Mut. Bldg., etc., Assoc, v.

Hudson First Nat. Bank, 79 Wis. 31, 47 N. W.
300, 11 L. R. A. 845.

4. That the power to borrow money car-
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15. May Make and Transfer Negotiable Paper. According to the American
doctrine the directors of any business corporation have the power to make, accept,

or assign negotiable paper, in the course of the ordinary business of the corpora-

tion ;
° and this power nas been conceded to the trustees of other corporations,

such as a society for the erection of a monument ; * and of course it belongs to

the directors of banking corporations.'

16. May Employ Ministerial Agents. It is manifestly a part of the mere busi-

ness powers of the directors of a business corporation to employ mere ministerial

agents and servants to transact the business and perform the work of the corpo-

ration. But they cannot appoint corporate officers in perpetuity, at a stated sal-

ary, as for example a vice-president.^ Nor can they employ a general manager for

a fixed period, for example by the year, under by-laws which hold that all ofiBcers

of the corporation shall hold oflSce during the pleasure of the board of directors.*

17. May Pay Wages in Advance. The directors of a manufacturing'corporation
have the power, in the absence of some express restraint, to make an advance in

the payment of wages to an agent of the corporation ; and for this purpose they
may empower the agent to use the credit of the company.'"

18. May Fix Salaries of Corporate Officers. In the absence of any prohibition

in charter, statute, or by-law, the directors may fix the salaries of ministerial offi-

cers of the corporation."

19. Cannot Dispose of Shares of Corporation Below Par. Unless thereto

authorized by statute or charter, the directors of a corporation cannot dispose of

the shares of its corporate stock at less than par ; nor can they accomplish such a

result indirectly by executing a bond to a stock-broker for a sum largely in excess

of the consideration for which it was executed, and by permitting the obligee in

the bond to convert it into stock of the nominal value of the sum named in the
bond.i2

20. Cannot Levy Assessments Until Whole Number of Shares Subscribed.

Unless the governing statute, or some other valid governing instrument otherwise

provides,'^ the general doctrine is, that until all the capital which it is intended to

raise is subscribed for, the corporation is merely inchoate," and the subscriptions of

ries with it a power on the part of the cor- 9. Fowler c. Great Southern Telephone,
poration to mortgage its property to secure etc., Co., 104 La. 751, 29 So. 271.

the debt see infra, XVIII, B, 1, a. 10. Tripp v. Swanzey Paper Co., 13 Pick.

5. Tripp V. Swanzey Paper Co., 13 Pick. (Mass.) 291.

(Mass.) 291. Here again the English is con- 11. Waite v. Windham County Min. Co.,

trary to the American law. Dickinson v. 37 Vt. 608.

Valpy, 10 B. & C. 128, 8 L. J. K. B. 0. S. 12. Sturges v. Stetson, 23 Fed. Cas. No.
51, 5 M. & E. 126, 21 E. C. L. 63; Harmer v. 13,568, 3 Phila. 304, 1 Biss. 246. See also

Steele, 4 Exch. 1, 19 L. J. Exch. 34. Com- Fisk v. Chicago, etc., E. Co., 53 Barb. (N. Y.)

pare Thompson v. Wesleyan Newspaper As- 513, 36 How. Pr. (N. Y.) 20. That directors

soc, 8 C. B. 849, 19 L. J. C. P. 114, 65 E. C. L. of a joint-stock corporation have no authority
849. under the Manitoba Joint-Stock Companies

6. Hayward v. Pilgrim Soc, 21 Pick. Incorporation Act to issue paid-up stock be-

(Mass.) 270. See also First Baptist Church low par without the authority of a, special
V. Caughey, 85 Pa. St. 271. general meeting of shareholders see North-

7. Stevens v. Hill, 29 Me. 133. See also West Electric Co. v. Walsh, 29 Can. Supreme
Northampton Bank «. Pepoon, 11 Mass. Ct. 33.

288. 13. Hamilton, etc.. Plank Eoad Co. v. Eice,

Single director no such power without spe- 7 Barb. (N. Y.) 157.

cial authority. Lawrence v. Gebhard, 41 14. California.— Santa Cruz E. Co. v.

Barb. (N. Y.) 575. Schwartz, 53 Cal. 106.

Power of directors to guarantee bonds of Illinois.— People v. National Sav. Bank,
another company. Zabriskie v. Cleveland, 129 111. 018, 22 N. E. 288; Allman i;. Havana,
etc., E. Co., 23 How. (U. S.) 381, 16 L. ed. etc., E. Co., 88 111. 521.

488. Maine.—Eoekland, etc., Steamboat Co. v.

When they assume the debt of a third per- Sewall, 78 Me. 167, 3 Atl. 181.

son.— Stark Bank v. U. S. Pottery Co., 34 Massachusetts.—People's Ferry Co. ??. Balch,
Vt. 144. 8 Gray 303.

8. West V. Camden, 135 U. S. 507, 10 S. Ct. Minnesota.— Masonic Temple Assoc, v.

838, 34 L. ed. 254. Channell, 43 Minn. 353, 45 N. W. 716.

[IX, C, 20]
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the shareholders are conditional merely, a mere proposition to contribute a certain
amount to make up the total sum agreed to be raised." Where this doctrine
prevails, unless the charter, governing statute, or some other valid instrument
provides that the corporate life shall be deemed to be in existence before this

stated amount of capital has been subscribed for, and authorizes it to commence
business before this event, the directors have no power to launch it upon the
business for which it was created, or to make contracts or incur liabilities in fur-

therance of the corporate enterprise ;
^* and hence no power to levy an assessment

upon the shares."

21. Cannot Give Away Assets of Corporation. Directors have no power, by
giving away the assets of the corporation, to deprive it of the means of accom-
plishing the purpose for which it was created.'^ But they may do the next thing
to giving away the corporate assets by ratifying a debt of the corporation which
has been barred by the statute of limitations."

22. Cannot Use Funds of Corporation in Purchasing Its Own Shares. They
cannot use the funds of the corporation in purchasing the shares of its members,
thereby distributing its tangible assets among its members and advancing its

insolvency and dissolution.*

23. Cannot Release Shareholders— a. In General. For the same reason they
cannot release subscribers to the capital stock of the corporation, unless the cor-

poration received an adequate consideration therefor.^'

b. But May Make Bona Fide Compromises. But may make in the exercise of

their best judgment and acting in good faith honajtde compromises of disputed
claims, and may settle pending actions."^

24. May Conduct Corporate but Not Private Litigation at Corporate Expense.
The directors of a corporation may, unless restrained by some governing instru-

ment, prosecute or defend any litigation of the corporation at the corporate

expense ; but they cannot fritter away its funds in litigation in respect to their

own individual rights in the corporation.^ To prosecute and defend actions for

the corporation is not only a power but a duty of the directors ; and if they fail

or refuse to perform it, the shareholders will be allowed in equity to do so, under
conditions hereafter stated.^

Missouri.— Haskell *. Worthington, 94 Mo. N. H. 390, 64 Am. Dee. 300. See also supra,

560, 7 S. W. 481. VI, H, 14, a.

'Sew Bampshire.— Contooeook Valley E. 18. Frankfort Bank r. Johnson, 24 Me.
Co. V. Barker, 32 N. H. 363. 490 ; Bedford K. Co. v. Bowser, 48 Pa. St. 20.

New York.— Bray v. Farwell, 81 N. Y. 600 Cannot therefore Issue Its shares at less than
[overruling it seems Rensselaer, etc.. Plank par. Sturges 'v. Stetson, 23 Fed. Cas. No.
Road Co. V. Wetzel, 21 Barb. 56]. 13,568, 3 Phila. (Pa.) 304, 1 Biss. 246.

15. Temple v. Lemon, 112 111. 51; Hale v. 19. Leavitt v. Oxford, etc.. Silver Min. Co.,

Sanborn, 16 Nebr. 1, 20 N. W. 97. Compare 3 Utah 265, 1 Pac. 356.

Penobscot R. Co. v. White, 41 Mc. 512, 66 30. Bedford R. Co. v. Bowser, 48 Pa. St.

Am. Dec. 257; Boston, etc., R. Corp. v. Mid- 29. See also Penobscot, etc., R. Co. v. Dunn,
land R. Co., 1 Gray (Mass.) 340. 39 Me. 587; Matter of Cameron's Coalbrook
The general statutes of Minnesota abrogate Steam Coal, etc., Co., 5 De G. M. & G. 284,

this rule.— Masonic Temple Assoc, v. Chan- 24 L. J. Ch. 130, 2 Wkly. Rep. 448, 54 Eng.
nell, 43 Minn. 353, 45 N. W. 716. Ch. 226.

16. Allman v. Havana, etc., R. Co., 88 111. 21. Braddock Electric R. Co. r. Bily, 11

521 ; Salem Mill Dam Corp. v. Ropes, 6 Pick. Pa. Super. Ct. 144.

(Mass.) 23. 22f. Donahoe v. Mariposa Land, etc., Co.,

17. Allman 'v. Havana,, etc., R. Co., 88 HI. 66 Cal. 317, 5 Pac. 495.

521 ; Stoneham Branch R. Co. v. Gould, 2 23. Harbison v. Hartford First Presb. Soe.,

Gray (Mass.) 277; Worcester, etc., R. Co. v. 46 Conn. 529, 33 Am. Rep. 34.

Hinds, 8 Cush. (Mass.) 110; Cabot, etc., 24. See infra, IX, N, 1, a.

Bridge v. Chapin, 6 Cush. (Mass.) 50; Lex- A contumacious resignation by officers of a
ington, etc., R. Co. v. Chandler, 13 Mete. company cannot prevent the company from
(Mass.) 311; Central Turnpike Corp. v. filing a petition in bankruptcy, it has been
Valentine, 10 Pick. (Mass.) 142; Salem Mill held, if a majority of shareholders authorize
Dam Corp. v. Ropes, 6 Pick. (Mass.) 23; it to be done. Davis v. Railroad Co., 7 Fed.
New Hampshire Cent. R. Co. v. Johnson, 30 Cas. No. 3,638, 1 Woods 661.

[IX, C, 20]
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25. May Not Express Corporate Willingness to Become a Bankrupt. ' "Wliere

the governing statute provides that a petition for the commencement of insol-

vency proceedings may be signed by an officer duly authorized by a majority of

directors present and voting at a meeting called for that purpose, the directors

have no power by virtue of their general authority to manage and conduct the
business of the corporation to express the corporate willingness to become a
bankrupt.^^

.- 26. Effect of Ultra Vires Acts of Directors. The law on this subject cannot
be stated in a paragraph, and it is therefore reserved for treatment in a subsequent
section.^^ If the thing done by the directors is not only ultra vires, but pro-

hibited by positive law, no one participating in it with knowledge can acquire any
rights in respect of it. Thus one who with knowledge advances money to the
directors of a mining company to enable them to declare a fictitious dividend in

the face of a prohibitory statute can have no remedy against the company for

such advance.^' Acts of directors of corporations which are ult/ra vires in the
sense of being beyond the power delegated to or by the directors, but not in the
sense of being beyond the power of the corporation by reason of positive illegality,

are often made good by ratification or cured by estoppel, when necessary to pre-

serve the rights of third parties, as will appear later.^*

27. When May • Act in Another State. While the directors of a corporation

cannot, unless thereto empowered by charter or statute, meet in another state for

the purpose of performing constituent acts, yet they may act in another state in

or about any matter which pertains to their powers as agents of the corporation

in the conduct of its business, such as to give notes and mortgages to secure the

same.^' In the absence of statutory or other restraint, it is within the scope of

their powers to extend the business of the corporation into another state.^

28. Their Power as to Dividends. The discretionary power of declaring and
paying dividends generally resides, in the case of business corporations, with the

directors; and as we shall hereafter see*^ statutes exist making them liable to

creditors for declaring and paying unlawful dividends ; and in the absence of such
statutes judicial decisions are not wanting holding them so liable.^ Where the

charter provides that dividends may be declared " after the close of the fiscal

year," the directors cannot declare dividends on the common stock before the

close of the fiscal j^ear.^

29. May Lease Corporate Property. The directors of a mining company may
lease the property of the company for a period of five years at a fixed rental,^

and the trustees of a secret society may lease its lodge room to another society for

one night in each week.^

Z5. In re Bates Mach. Co., 91 Fed. 625. 25 L. J. Ch. 489, 4 Wkly. Rep. 466 [on ap-

36. See infra, XVII, F, 1, a..' peal, 8 De G. M. & G. 835, 57 Eng. Ch. 645].

37. Davis V. Flagstafif Silver Min. Co., 2 See also In re National Funds Assur. Co., 10

Utah 74. In so far as the ease of Colman v. Ch. D. 118, 48 L. J. Ch. 163, 39 L. T. Rep.

Eastern Counties R. Co., 10 Beav. 1, is op- N. S. 420, 27 Wkly. Rep. 302. Compare
posed to this proposition it is unsound and Hallett v. Dowdall, 18 Q. B. 2, 16 Jur. 462,

ought not to be followed. 21 L. J. Q. B. 98, 83 E. C. L. 2; In re Mer-

Loss of power by loss of time.— It seems cantile Trading Co., L. R. 4 Ch. 475, 20 L. T.

that an express power conferred on the gov- Rep. N. S. 502, 17 Wkly. Rep. 654.

erning body of a corporation to do an act is 33. Marquand v. Federal Steel Co., 95 Fed.

not lost by the mere lapse of time, at least 725.

within the period of the statute of limita- Statutory provision under which the di-

tions. Hayward v. Pilgrim Soc, 21 Pick, rectors cannot select the days upon which
(Mass.) 270. dividends upon preferred stock shall be de-

38. See infra, XV; XIV. elared and paid. Marquand V. Federal Steel

29. Reichwald V. Commercial Hotel Co.) Co., 95 Fed. 725.

106 111. 439. 34. Hennessy v. Muhleman, 40 N. Y. App.
30. Lewis v. American Sav., etc., Assoc, Div. 175, 57 N. Y. Suppl. 854 [reversing 27

S8 Wis. 203, 73 N. W. 793, 39 L. R. A. 559. Misc. (N. Y.) 232, 57 N. Y. Suppl. 114].

31. See infra, IX, P, 9, a et seq. 35. Philip v. Aurora Lodge, 87 Ind. 505.

32. Evans v. Coventry, 2 Jur. N. S. 557, May authorize the shareholders to pay

[49] [IX.C, 29]
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SO. May Create New Debts to Pay Off Old Ones. It is obviously within the

scope of the ordinary business powers of the directors of a corporation to create a
new corporate debt to pay off an old one, whenever in their opinion it becomes
necessary or expedient so to do.^*

31. Need Not Sign Their Names to Corporate Contracts. The directors of a
corporation, in executing the corporate contracts, need not sign their names
thereto, although to do so will not vitiate the contract.^'' As seen hereafter ^ the

customary and proper way is, in cases where the nature of proposed contract is

such as to require this solemnity, for the directors to pass a resolution directing

the proper ministerial ofBcers of the corporation, usually the president and secre-

tary, to execute the required contract.

32. Their Powers Under Shareholders' Resolution Placing Control and Man-
agement IN Their Hands. A shareholders' resolution that " it is not deemed neces-

sary at this meeting to adopt by-laws, for the reason that the articles of incorpo-

ration provide that the control and management of the corporation shall be in the

hands of the board of directors " has been held to leave the entire control of the

corporate business with the directory.^'

33. Their Powers Under Other Instruments. Where the shareholders authorize

the issue of bonds to retire a former bond issue, to pay a debt for betterments,

and to construct further improvements, and provide by resolution that such

bonds shall be subject to the control of the board of directors, to be used for the

purposes specified, tiie directors may pledge such bonds as security for existing

and future indebtedness for the purposes contemplated in the resolution.*'

34. Their Contracts Not Voidable Because of Mere Errors of Judgment. The
contracts of directors and other officers of corporations will not be set aside in

equity, as being in breach of their official trust, because of mere errors of

judgment.*^

35. Right of Directors to Inspect Books and Records. Every director has a
right to inspect the books and records of the corporation, in order to ascertain

what the corporation is doing, and the majority of the board cannot lawfully

exclude a minority from this right.^

D. Delegation of Their Powers by Directors — l. General rule That
Directors Cannot Delegate Discretionary Powers. The directors of a corporation

cannot as a general rule delegate their discretionary powers to one or more of

their number, unless (1) the charter, governing statute, bylaw, or other valid

governing custom empowers them so to do ; or (2) there is an instrument per-

mitting them so to do of such public notoriety that persons contracting with the

corporation may be presumed to have knowledge of it.^

debts due from the directors to the corpora- a third party five thousand dollars in shares

tion by transferring to the creditors shares of the stock of the corporation for procuring

held by the directors in the corporation. Tay- for it a loan of fifteen thousand dollars to

lor V. Miami Ekporting Co., 6 Ohio 176. help it through an emergency) ; Jesup v. Illi-

36. Hayward v. Pilgrim Soc, 21 Pick. nois Cent. R. Co., 43 Fed. 483 (excessive rent

(Mass.) 270. agreed to be paid).

37. Clark v. Farmers' Woolen Mfg. Co., 15 42. Stone v. Kellogg, 62 111. App. 444.

Wend. (N. Y.) 256. See also McDonough v. 43. Among the cases affirming the gen-

Templeman, 1 Harr. & J. (Md. ) 156, 2 Am. eral doctrine that directors cannot delegats

Deo. 510. their discretionary powers are the following:

38. See infra, XII, A, 2. Maine.— Female Orphan Asylum v. John-
39. lieichwald v. Commercial Hotel Co., son, 43 Me. 180; York, etc., R. Co. v. Ritchie,

106 111. 439, 447. 40 Me. 425.

Instruments under which three directors had Massachusetts.— Emerson v. Providence

power to draw checks and apply the money Hat Mfg. Co., 12 Mass. 237, 7 Am. Deo. 66;

thereby raised. Ex p. Johnson, 31 Eng. h. Tippets v. Walker, 4 Mass. 595.

& Eq. 430. ^ew HampsMre.— Manchester, etc., R. Co.

40. In re. New Memphis Gaslight Co. Cases, v. Fisk, 33 N. H. 297 ; Gillis v. Bailey, 21

105 Tenn. 268, 60 S. W. 206. N. H. 149; Packets Despatch Line V. Bellamy
41. Arapahoe Cattle, etc., Co. v. Stevens, Mfg. Co., 12 N. H. 205, 37 Am. Dec. 203.

13 Colo. 534, 22 Pac. 823 (agreement to pay iVeto Yorla.— Caldwell v. Mutual Reserve

[IX, C, 80]
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2. Rule Where Directors Are Deemed to Be Corporation. Under some systems

the directors or trustees and not the shareholders or members are deemed to be

the body that is incorporated, that is to say, the corporation. Where this theory

prevails, the directors or trustees are the original possessors of the powers of the

corporation ; and consequently it has been held that they may delegate such power
to others without violating the maxim, Delegata potestas non potest delegari.

Under this theory it has been held, but in oppcisition to other judicial authority, that

a board of bank directors may delegate an authority to a committee of their own
members to alien, or mortgage real estate of the corporation, and that such an
authority necessarily implies the further authority to execute suitable instruments,

using the corporate seal for that purpose.**

3. What Powers May Not Be Delegated by Directors. The general rule is that

the power to alien the real property of a corporation in any manner except in the
ordinary course of business, whether by sale, mortgage, or lease, is a discretionary

power which the directors of the corporation cannot delegate to another ; ^ and
this is so of the power to allot the unsubscribed shares of the corporation, which
power has been delegated in the board of directors ; and so of the power of

making assessments upon shares of the capital stock.^'

4. May Delegate Ministerial Duties— a. In General. Directors may, however,
delegate to one or more of their number, or to particular ministerial officers of

the corporation, or to agents other than such officers, the power to perform acts

which are ministerial in their nature

;

'" and where, in the exercise of their dis-

cretionary powers, directors have determined upon a particular course of action

they may delegate the performance of the act to other officers of the corporation,

or to agents, such as the ministerial duty of conducting a sale of corporate prop-

erty which has been authorized by the shareholders.*'

Fund L. Assoc, 53 N. Y. App. Div. 245, 65
N. Y. Suppl. 826; Lyon v. Jerome, 26 Wend.
485, 37 Am. Dec. 271.

England.— In re County Palatine Loan,
etc., Co., L. E. 9 Ch. 691, 43 L. J. Oh. 588,

31 L. T. Eep. N. S. 52, 22 Wkly. Rep. 697;
In re London, etc.. Bank, L. E,. 3 Ch. 651, 37
L. J. Ch. 905, 19 L. T. Rep. N. S. 193, 16

Wkly. Rep. 1003 ; Ex p. Howard, L. R. 1 Ch.
561, 14 L. T. Rep. N. S. 742, 14 Wkly. Eep.
992; Rex v. Gravesend, 2 B. & C. 602, 4
D. & R. 117, 2 L. J. K. B. 0. S. 94, 9 E. C. L.

264; Cook V. Ward, 2 C. P. D. 255, 36 L. T.

Eep. N. S. 893, 25 Wkly. Rep. 593.
44. Burrill v. Nahant Bank, 2 Mete.

(Mass.) 163, 35 Am. Dec. 395. See also
Ex p. Conway, 4 Ark. 302; Whitney v. Union
Trust Co., 65 N. Y. 576; Dana v. U. S. Bank,
5 Watts & S. (Pa.) 223; Burr v. McDonald,
3 Gratt. (Va.) 215.

45. Gillis V. Bailey, 21 N. H. 149.

46. Pike v. Bangor, etc., R. Co., 68 Me.
445; Silvei: Hook Road v. Greene, 12 E. I.

164.

Cases are found which ignore or attempt
to evade this principle, such as Hays v. Pitts-

burgh, etc., R. Co., 38 Pa. St. 81; Rutland,
etc., R. Co. V. Thrall, 35 Vt. 536; In re

County Palatine Loan, etc., Co., L. R. 9 Ch.
691, 43 L. J. Ch. 588, 31 L. T. Rep. N. S.

52, 22 Wkly. Rep. 697; In re London, etc.,

Bank, L. R. 3 Ch. 651, 37 L. J. Ch. 905, 19
L. T. Rep. N. S. 193, 16 Wkly. Rep. 1003;
Ex p. Howard, L. R. 1 Ch. 561, 14 L. T. Rep.
If. S. 742, 14 Wkly. Rep. 992; Cook v. Ward,

2 C. P. D. 255, 36 L. T. Rep. N. S. 893, 25
Wkly. Rep. 593.
The power to delegate the power of mak-

ing assessments is often conferred by stat-

ute, as in England under the Companies Act
of 1862 {In re Taurine Co., 25 Ch. D. 118, 53
L. J. Ch. 271, 49 L. T. Eep. N. S. 514, 32
Wkly. Rep. 129), and imder the Companies
Clauses Consolidation Act, 8 & 9 Viet. c. 16
(see Totterdell v. Fareham Blue Brick, etc.,

Co., L. R. 1 C. P. 674, 12 Jur. N. S. 901, 35
L. J. C. P. 278, 14 Wkly. Eep. 919; D'Arcy
V. Tamar, etc., E. Co., L. R. 2 Exch. 158, 4
H. & C. 463, 21 Jur. N. S. 548, 36 L. J. Exch.
37, 14 Wkly. Rep. 968), and where the power
of delegation exists its exercise will under
particular circumstances be presumed {In re
Barned's Banking Co., L. E. 3 Ch. 105, 37
L. J. Ch. 81, 17 L. T. Eep. N. S. 269, 16 Wkly.
Rep. 193; Totterdell v. Fareham Blue Brick,
etc., Co., L. E. 1 C. P. 674, 12 Jur. N. S.

901, 35 L. J. C. P. 278, 14 Wkly. Eep. 919;
In re Tavistock Ironworks Co., L. E. 4 Eq.
233, 36 L. J. Ch. 616, 16 L. T. Eep. N. S.

824, 15 Wkly. Rep. 1007; Lindley Comp. L.
(5th ed.) 156, 329, 338).
47. Stevens v. Hill, 29 Me. 133; Folger v.

Chase, 18 Pick. (Mass.) 63; Northampton
Bank v. Pepoon, 11 Mass. 288; Spear v. Ladd,
11 Mass. 94; Ridgway v. Farmers' Bank, 12
Serg. & R. (Pa.) 256, 14 Am. Dee. 681; Fleck-
ner v. U. S. Bank, 8 Wheat. (U. S.) 338, 5
L. ed. 631.

48. Patterson v. Portland Smelting Works,
35 Oreg. 96, 56 Pac. 407.

[IX, D, 4, a]
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b. May Appoint Subordinate Agents to Perform Ministerial Acts. Directors
may of course appoint subordinate agents and clothe them with power to perform
ministerial acts so as to bind the corporation.*' They may constitute one of their

own number an agent of the corporation for the transaction of a particular piece

of business, or for the performance of a particular ministerial act, so as to bind
the corporation by the act of such agent done within the scope of the authority

thus conferred upon him.^
5. May Exercise What Powers Through an Executive Committee— a. In Gen-

eral. It must be concluded from the foregoing that the directors of a corporation

can vest the performance of merely ministerial duties in a committee of their own
members, usually called the executive committee.^' The executive committee of

the directors of a boom company may, however, exercise the powers of the direct-

ors in fixing the tolls to be exacted from owners of logs for driving them down
a river, that being a matter of ordinary business, like the price to be asked for

any commodity or service which a corporation may have for sale.^^ The execu-

tive committee of a corporation, which is authorized by the board of directors to
" make the necessary arrangements " for securing the transfer of a certain patent

right, may bind the corporation by a contract for such transfer, without further

action by the board.^ A committee empowered by the directors of a corporation

to negotiate for purchasers and to sell an issue of bonds have power to employ a

broker for such sale ; but they cannot in the absence of special authority authorize

a broker to secure a purchaser at less than par.^ On the other hand the general

rule being that the directors cannot delegate their discretionary powers to an
executive committer of their members,^ it seems plain that such a committee may
not mortgage the land of the company to raise money to pay current expenses.*

In like manner a duty which is imposed by statute upon the president and direct-

ors such as, in the case of a railroad company, the duty of locating the line of the

railroad, cannot be delegated to a committee of their number.^' The power of an

Whether bank diiectors may delegate the

power to make discounts see Percy f. Mil-

laudon, 3 La. 568, 8 Mart. N. S. (La.) 68.

See also Bank Com'rs v. Buffalo Bank, 6
Paige ( N. Y. ) 497 ; Manderson v. Commercial
Bank, 28 Pa. St. 379.

49. See supra, IX, D, i, a; Branch Bank
V. Collins, 7 Ala. 95.

50. Merrick V. Reynolds Engine, etc., Co.,

101 Mass. 381.

51. Berks, etc., Turnpike Road v. Myers,

6 Serg. & R. (Pa.) 12, 9 Am. Dec. 402. But
a decision to the effect that an executive com-
mittee of a railroad company had the power
to grant to another railroad company a right

to a joint use of its bridge across an inter-

state river for a. period of nine hundred and
ninety-nine years (Union Pac. R. Co. v. Chi-

cago, etc., R. Co., 51 Fed. 309, 2 0. C. A.

174) seems to be an untenable and extrava-

gant application of this doctrine.

Statutes, such as the Hew York Banking
Law of 1838, authorize banking associations

to divide their business into several depart-

ments in charge of separate committees of

directors (3 Thompson Corp. § 3952, note 2;
Leavitt v. Blatchford, 5 Barb. (N. Y.) 9;

Palmer v. Yates, 3 Sandf. (N. Y.) 137. But
see Leavitt 17. Palmer, 3 N. Y. 19, 51 Am.
Dec. 333), but banking corporations lie out-

side of the scope of this article.

52. Black River Imp. Co. V. Holway, 85
Wis. 344, 55 N. W. 418.
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53. Andres v. Fry, 113 Cal. 124, 45 Pac.

534.

54. East Cleveland R. Co. v. Everett, 15
Ohio Cir. Ct. 181, 8 Ohio Cir. Dec. 210.

55. Tempel v. Dodge, 89 Tex. 69, 32 S. W.
514 [rehearing demed in 33 S. W. 222].

56. The superior court of Cincinnati have
held that a provision of the constitution of a
corporation for the appointment of an execu-

tive committee of the board of directors, to

have charge of the management and business

affairs of the company, with power to make
investments and generally to discharge the
duties of the board, but not to incur debts

except for current expenses unless especially

authorized, does not empower such committee
to mortgage the realty of the company to pay
current expenses. Ohio Valley Nat. Bank v.

Walton Architectural Iron Co., 11 Ohio Dec.

(Reprint) 904, 30 Cine. lu Bui. 382.

57. Weidenfeld v. Sugar Run R. Co., 48
Fed. 615.

Presumption as to power of directors.

—

There is a decision to the effect that the power
of the directors of a corporation, in the par-

ticular case a turnpike company, to enter into

a contract, will not be presumed, but that it

must appear that the corporation had con-

ferred upon them such power of delegation

(Tippets V. Walker, 4 Mass. 595) ; but this

case cannot be regarded as stating a general
principle of law.
Power of committee to allot shares.— An
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executive committee of a board of directors to make contracts binding upon the

corporation would seem to depend upon two considerations : (1) The nature of the

contract, whether it is a contract of such a nature that the board of directors could

delegate the power to make it
; (2) whether they have delegated such power to

the executive committee.^^

b. Power of Committee of DireetoFS With Respect to Litigation. A committee
consisting of a president, secretary, and treasurer, duly authorized to collect all

outstanding amounts due the corporation, may institute a suit, for this purpose in

the name of the corporation, without further authority from the board of directors.^'

e. Quorum of Such Committee, Which Is Necessary to Validate Action. It is

not clear that there is any settled rule of law as to whether all of the committee
of directors in whose hands a particular matter has been placed must join in order

to give valid action with reference to it * or whether a majority may decide and
act, provided that all meet and consult.^^ The solution of the question would
seem to depend somewhat upon the nature of the act. If it is purely ministerial.

executive committee of directors cannot, at
least without the authorization or ratifica-

tion of the whole board, allot the shares of
the company so as to admit to the rights of
a shareholder therein one who was not a pur-
chaser in good faith and for full value. Ryder
V. Bushwick E. Co., 134 N. Y. 83, 31 N. E.
251, 45 N. y. St. 388.

58. It has been held that a contract within
the powers of a corporation, signed and at-

tested by the proper officers, approved by the
executive committee vested ad interim with
all the powers of the board, under authority
of a delegation of such powers from the di-

rectors, to make which they were empowered
by by-laws authorized by the charter and ap-
proved by two thirds of all the shareholders
being all present at a regular meeting, is

fully authorized, duly executed, and binding.
Chicago, etc., E,. Co. v. Union Pac. E. Co., 47
Fed. 15. It has been held that a power to

manage a& interim and , " to do all the acts
necessary for the prosperity of the society in

the intervals of the meeting of the board

"

does not empower such a committee of the
trustees of an agricultural society to pur-

chase real estate. Tracy v. Guthrie County
Agricultural Soc, 47 Iowa 27.

Misleading analogies.— The analogy of the
contracting powers of New England town com-
mittees should be dismissed as misleading.
For cases showing those powers see Simonds
17. Heard, 23 Pick. (Mass.) 120, 34 Am. Dec.

41. And see Damon v. Granby, 2 Pick.

(Mass.) 345. But see Hayward v. Pilgrim
Soc, 21 Pick. (Mass.) 270; Kupfer v. South
Parish, 12 Mass. 185. The same may be said

of the analogy drawn from the powers of

building committees of church societies who
are selected from the members and not neces-

sarily from the board of trustees, as to which
see Damon v. Granby, 2 Pick. (Mass.) 345;
Sa\vyer v. Methodist Episcopal Soc, 18 Vt.

405.

Banking corporations.— That the president

and cashier of a bank and the "financial

committee " of its board of directors have no
power to mortgage its real estate see Leggett
». New Jersey Mfg., etc., Co., 1 N. J. Eq.

541, 23 Am. Dec 728. A decision of the su-

preme judicial court of Massachusetts, voiced

by the eminent Chief Justice Shaw, to the
effect that the directors of a banking corpo-

ration are the corporation and do not exer-

cise powers conferred by delegation of the

shareholders, but powers derived from the
law, and that they can consequently delegate

to a committee of themselves the power to

mortgage the real estate of the corporation
to secure its debts (Burrill v. Nahant Bank,
2 Mete (Mass.) 163, 35 Am. Deo. 395) is

anomalous and untenable. That if the di-

rectors have the power thus to delegate to a
comrriittee of their number the power to con-

vey real estate of the corporation, this dele-

gation will carry with it the power to exe-

cute a suitable instrument of conveyance, and
to affix the corporate seal thereto. Burrill v.

Nahant Bank, 2 Mete. (Mass.) 163, 35 Am.
Dec. 395. The reason is that a delegation of

the power to do a thing necessarily delegates
the power to employ the means by which that
thing is to be done. See for example Mer-
chants' Bank v. Central Bank, 1 Ga. 418, 44
Am. Dec. 665. The execution of the neces-

sary written instruments to effectuate the
powers thus possessed by the committee of

directors being a mere ministerial act, the
performance of the act may without doubt be
delegated by the committee to an attorney in

fact or subagent. E. g., to indorse certain
negotiable paper. Sheridan Electric Light Co.
V. Chatham Nat. Bank, 52 Hun (N. Y.) 575,
5 N. Y. Suppl. 529, 24 N. Y. St. 622.

Articles of incorporation under which such
a committee had no power to purchase real

estate see Tracy v. Guthrie County Agricul-

tural Soc, 47\Iowa 27.

59. St. Louis Domicile, etc, Assoc v. Au-
gustin, 2 Mo. App. 123.

Their authority to submit a controversy to
the decision of referees was conclusively pre-

sumed in Fryeburg Canal v. Frye, 5 Me. 38.
Standing committee to act as arbitrators

of disputes between the members, award
valid, although rendered orally. Murdock v.

Blesdell, 106 Mass. 370.

60. That all must join see Corn Exch. Bank
V. Cumberland Coal Co., 1 Bosw. (N. Y.) 436,

61. Leonard v. Darlington, 6 Cal. 123.

[IX, D, 5, e]
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a mere business detail, then practical convenience and general usage unite in sup-
porting the conclusion that a majority may act and bind the corporation,'^ although
clearly no valid act can be done by a minority.^

d. Ultra Vires Acts of Committee Made Good by Ratifleation or Estoppel.

Tlltra vires acts of committees of corporations may be made good by ratification

or estoppel as in other cases.^

e. Corporation Bound by Acts of Sueh Committee Within Their Apparent
Authority. As in case of other agents, a secret or unknown limitation upon the

authority of a committee of the directors of the corporation, imposed by the

shareholders, will not control an apparent authority given by the board of direct-

ors, within the scope of their general authority.*^

f. Personal Liability of Members of Sueh Committees. Members of the

executive committee of corporations are personally liable, on the footing of

directors and trustees, for losses happening through their mismanagement.*^

g. Power of Executive Committee to Confer Permanent and Supreme Control

Upon Single Officer. Such an executive committee cannot confer permanent and
supreme control of the corporation upon a single officer.*'

E. Mode of Action of Directors— l. Directors Must Act Together as a
Board— a. In General. We may settle down with confidence upon this principle,

that in all matters involving the exercise of what might be termed a legislative

or judicial discretion, and which the directors cannot therefore delegate to others,

as elsewhere shown,** they can bind the corporation only by acting together as a

board.'^ A majority of them cannot undertake to act in their individual names

62. State v. Jersey City, 27 N. J. L. 493.

And see Junkins 'y. Doughty Falls Union
School Dist., 39 Me. 220; Union Bridge Co.

V. Troy, etc., R. Co., 7 Lans. (N. Y.) 240.

63. McNeil v. Boston Chamber of Com-
merce, 154 Mass. 277, 28 N. E. 245, 13

L. R. A. 559.
64. That this ratification may be made by

the shareholders without formal action of the

directors see Union Pac. R. Co. v. Chicago,

etc., R. Co., 163 U. S. 564, 16 S. Ct. 1173, 41

L. ed. 265 [affirming 51 Fed. 309, 2 C. C. A.
174 (affirming 47 Fed. 15)]. Status of gov-

ernment directors of Union Pacific R. Co.

Union Pac. R. Co. v. Chicago, etc., R. Co.,

163 U. S. 564, 16 S. Ct. 1173, 41 L. ed. 265.

See also infra, XV, B, 7, a, (i) et seq.

When this ratification is predicated upon
acquiescence in whaA has been done by sueh

a committee, the ratifying body must as in

other cases have had knowledge of the es-

sential facts. McNeil v. Boston Chamber of

Commerce, 154 Mass. 277, 28 N. E. 245, 13

L. R. A. 559.
When a contract of an executive commit-

tee may be repudiated by the corporation

upon discovering that the officers who ne-

gotiated it had a secret interest in it notwith-

standing the lapse of a long time. Wardell
V. Union Pac. R. Co., 29 Fed. Cas. No. 17,164,

4 Dill. 330. That the corporation cannot dis-

affirm the unauthorized acts of such a com-
mittee and at the same time keep the benefit

it has derived from it see Sheridan Electric

Light Co. V. Chatham Nat. Bank, 52 Hun
(N. Y.) 575, 5 N. Y. Suppl. 529, 24 N. Y. St.
622.

That a ratification by the coiporation of

the acts of such a committee is equivalent
to a precedent authorization and cures de-
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feets in the original appointment of the com-
mittee see Madison Ave. Baptist Church v.

Oliver St. Baptist Church, 2 Abb. Pr. N. S.

(N. Y.) 254, 32 How. Pr. (N. Y.) 335.
65. McNeil v. Boston Chamber of Com-

merce, 154 Mass. 277, 28 N. E. 245, 13
L. R. A. 559.

66. Williams v. McKay, 46 N. J. Eq. 25, 18

Atl. 824.

67. See in confirmation and illustration of

this proposition Queen v. Second Ave. R.

Co., 35 N. Y. Super. Ct. 154, 44 How. Pr.

(N. Y.) 281. See also Auburn Academj' v.

Strong, 1 Hopk. (N. Y.) 278; Flagstaff Sil-

ver Min. Co. V. Patrick, 2 Utah 304.

68. See supra, IX, D, 1.

69. Indiana.— Junction R. Co. v. Reeve, 15
Ind. 236.

Iowa.— Herrington v. Liston Dist. Tp., 47
Iowa 11.

Kansas.— Mincer 'v. Reno County School
Dist. No. 31, 27 Kan. 253; Aikman v. Butler

County School Dist. No. 16, 27 Kan. 129;
Anderson County Com'rs v. Paola, etc., R. Co.,

20 Kan. 534; Paola, etc., R. Co. v. Anderson
County Com'rs, 16 Kan. 302.

New Hampshire.— Edgerly v. Emerson, 23
N. H. 555, 55 Am. Dec. 207. It has been held
competent evidence, that is, suSicient pre-

sumptive proof, for a stranger, of the concur-
rence of a quorum of a, board of directors of

a corporation, to show that they assented
separately. Tenney 1). East Warren Lumber
Co., 43 N. H. 343.

New Jersey.— Hightstown First Nat. Bank
V. Christopher, 40 N. J. L. 435, 29 Am. Rep.
262 ; Sehumm v. Seymour, 24 N. J. Eq. 143.

New Yorh.— Keeler v. Frost, 22 Barb. 400.

Ohio.— McCortle v. Bates, 29 Ohio St. 419,
23 Am. Rep. 758.



CORPORATIONS [10 Cy,e.J 775

for the board itself, and no act can be done affecting the ownership of property,

except by a resolution of the board when regularly constituted and sitting in

consultation.™

b. Individual Directors Have No Authority as Such— (i) In Qbneral. The
board of directors to whom the authority to bind the corporation is committed
is not the individual directors scattered here and there, whose assent to a given

act may be collected by a diligent canvasser, but it is the board sitting and con-

sulting together as a body.'^ Individual directors, or any number of them less

than a quorum, have no authority as directors to bind the corporation.'?^ And
this is equally the rule, although the director who assumes to do so may own a

majority of the shares.''^

(ii) But Mat Bm AaMNTS Br Spmoial Appointment. But this is entirely

•compatible with the conclusion that a single director may, with the knowledge
of the board of directors, and independently of his duties as director, act as

agent of the corporation, so that it will be bound by his acts in the course of the

business conducted by him.'*

e. Separate Assent of Majority Not Binding. The separate assent of a

majority of the board, obtained when they are not regularly convened and acting

Pennsylvania.— Stoystown, etc., Turnpike
Eoad Co. V. Graver, 45 Pa. St. 386.

Engla/nd.— In re Marseilles Extension K.
€o., L. R. 7 Clx. 161, 41 L. J. Ch. 345, 25
L. T. Rep. N. S. 858, 20 Wkly. Rep. 254.

70. Ross V. Crockett, 14 La. Ann. 811;
Constant v. St. Albans Church, 4 Daly
(N. >Y.) 305; Cammeyer v. United German
Lutheran Churches, 2 Sandf . Ch. (N.Y.) 186.

It ha.s been held that a deed signed by every
member of a board of directors, but not in

pursuance of any resolution of the signers as

a board, will not pass the legal title of the
corporation. Baldwin v. Canfield, 26 Minn.
43, 1 N. W. 261. Nor can an act, invalid as

against the corporation, be ratified " by in-

dividual consent of a majority of the board."
Ft. Scott First Nat. Bank v. Drake, 35 Kan.
564, 11 Pac. 445, 57 Am. Rep. 193.

71. Georgia.— Spinks v. Athens Sav. Bank,
108 Ga. 376, 33 S. E. 1003.

Indiana.— Allemong v. Simmons, 124 Ind.

199, 23 N. E. 768.

Missouri.— Barcus v. Hannibal, etc.. Plank-
road Co., 26 Mo. 102.

New York.— Filon v. Miller Brewing Co.,

15 N. y. Suppl. 57, 38 N. Y. St. 602.

Pennsylvania.— Gaynor v. Williamsport,

etc., R. Co., 189 Pa. St. 5, 41 Atl. 978, 43
Wkly. Notes Cas. 321.

Vermont.—Waite v. Windham County Min.
Co., 36 Vt. 18. Compare Woodbury Granite
Co. V. Mulliken, 66 Vt. 465, 30 Atl. 28.

Wa^Mngton.— Cascade F. & M. Ins. Co. D.

Journal Pub. Co., 1 Wash. 452, 25 Pac. 331.

West Virginia.— Limer v. Traders Co., 44

W. Va. 175, 28 S. E. 730.

Wisconsin.— Milwaukee Brick, etc., Co. v.

Sehoknecht, 108 Wis. 457, 84 N. W. 838.

United States.— Addison V. Pacific Coast

Milling Co., 79 Fed. 459.

72. California.— Healdsbur^ Bank ». Bail-

hache, 65 Cal. 327, 4 Pac. 106.

Connecticut.—^ Hartford Bank v. Hart, 3

Day 491, 3 Am. Deo. 274.

Massachusetts.— Kupfer v. Augusta South
Parish, 12 Mass. 185.

Michigan.— Lockwood v. Thunder Day
River Boom Co., 42 Mich. 536, 4 N. W. 292

;

Doyle V. Mizmer, 42 Mich. 332,' 3 N. W. 968.

Minnesota.—^ Browning v. Hinkle, 48 Minn.
544, 51 N. W. 605, 31 Am. St. Rep. 691.

Mississippi.— Shackleford v. New Orleans,

etc., R. Co., 37 Miss. 202 ; Harper v. Calhoun,

7 How. 203.

New York.— National Bank V. Norton, 1

Hill 572.
Tennessee.— Deaderick v. Wilson, 8 Baxt.

108.

Wisconsin.— Chicago, etc., R. Co. v. James,
22 Wis. 194.

Illustrations.— Thus a trustee of an insur-

ance company is not, unless specially charged

by the board of trustees with the duty of

communicating to a policy-holder its decision

as to whether the company proposes to pay a
loss, authorized to bind the company by his

declaration in that regard. Cascade F. & M.
Ins. Co. V. Journal Pub. Co., 1 Wash. 452, 25

Pac. 331. And a single director cannot bind

the corporation by his declarations, or put
a construction on its contracts. Hartford
Bridge Co. ;;. Granger, 4 Conn. 142.

73. Allemong v. Simmons, 124 Ind. 199, 23

N. E. 768.
As to the power of individual shareholders

to bind the corporation by their acts see Gor-

don V. Swan, 43 Cal. 564; Donoghue v. In-

diana, etc., R. Co., 87 Mich. 13, 49 N. W.
512; American Preservers' Trust ». Taylor
Mfg. Co., 46 Fed. 152; Fitzgerald v. Missouri
Pac. R. Co., 45 Fed. 812. That the declara-

tions of individual shareholders do not bind
the corporation see Mitchell v. Rome R. Co.,

17 Ga. 574; Canal Bank v. Holland, 5 La.
Ann. 363.

74. National Security Bank v. Cushman,
121 Mass. 490; Holmes v. Kansas City Bd. of

Trade, 81 Mo. 137; Goodwin v. Union Screw
Co., 34 N. H. 378.
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together as a board, is not binding on the corporation, in the absence of a subse-

quent ratification ; since when they are not consulting as a board they are

regarded as acting privately and unofficially.'^

2. Directors Cannot Vote by Proxy. A director cannot delegate the perform-
ance of ]ais discretionary duties, which imply trust and confidence, to a proxy, but
he must attend the meetings of the board and act in person. For stronger reasons

a proxy to vote at a shareholders' meeting will confer no authority to vote at a

directors' meeting.'^

3. Quorum of Board of Directors— a. Majority of All Directors Constitutes

Quorum. The rule of the common law is that in the execution of a power or

trust which is private in its nature, such as one created by a deed or a will, all the

persons upon whom the power or trust is conferred must join in executing it

;

but in the case of the execution of a power or trust which is public in its nature

then, in order to prevent injury to the public, one may act without the other ; for

instance, if the other be deaf, interested, or absent." The power or trust commit-
ted to the directors or trustees of corporations, whether public or private, is

deemed to be of a public nature, within the meaning of this rule. The rule of

the common law is that whereas, in the case of an indefinite body, such as a munic-
ipal corporation, a majority of those who assemble for a given purpose, e. g., at a

corporate election, is competent to act so as to bind the whole,'' yet, in case of a

body composed of a definite number of persons, such as the directorate of a cor-

poration, a majority of all is necessary to constitute a quorum that can act so as

to bind the corporation, in the absence of a different rule prescribed by charter,

statute, by-law, or other governing instrument.'S/

75. Butler v. Cornwall Iron Co., 22 Conn.

335; Hamlin v. Union Brass Co., 68 N. H.
292, 44 Atl. 385 ; Woodbury Granite Co. v.

Mulliken, 66 Vt. 465, 30 Atl. 28; D'Arcy v.

Tamar, etc., R. Co., L. R. 2 Exch. 158, 4
H. & C. 463, 21 Jur. N. S. 548, 36 L. J. Exch.

37, 14 Wkly. Rep. 968. See also Bosan-
quet V. Shortridge, 4 Exch. 699, 14 Jur. 71, 19

L. J. Exch. 221. Compare Monroe Mer-
cantile Co. f. Arnold, 108 Ga. 449, 34 S. E.

176; Peirce v. Morse-Oliver Bldg. Co., 94 Me.
406, 47 Atl. 914; In re County L. Assur. Co.,

L. R. 5 Ch. 288, 39 L. J. Ch. 471, 22 L. T.

Rep. N. S. 537, 18 Wkly. Rep. 390; /« re

Bonelli's Tel. Co., L. R. 12 Eq. 246, 40 L. J.

Ch. 567, 25 L. T. Rep. N. S. 526, 19 Wkly.
Rep. 1022. So the individual declarations

of four of the five directors were held not to

estop the corporation. Cannon River Manu-
facturers' Assoc. V. Rogers, 51 Minn. 388, 53
N. W. 759.

76. Craig Medicine Co. r. Merchants' Bank,
59 Hun (N. Y.) 561, 14 N. Y. Suppl. 16, 36
N. Y. St. 923.

77. Downing v. Rugar, 21 Wend. (N. Y.)

178, 34 Am. Dec. 223; In re Chad's Ford
Turnpike Road, 5 Binn. (Pa.) 481, 485 (opin-

ion by Tilghman, C. J.) ; Coke Litt. 1816.

78. Ex p. Willcocks, 7 Cow. (N. Y.) 402,

17 Am. Dec. 525; Rex ;;. Varlo, Cowp. 248,

5 Dane Abr. 150.

79. Maine.— Cram v. Bangor House Pro-
prietary, 12 Me. 354.

Massachusetts.— Atty.-6en. v. Abbott, 154
Mass. 323, '28 N. E. 346, 13 L. R. A. 251.

Missouri.— St. Louis Colonization Assoc, v.

Hennessy, 11 Mo. App. 555. Compare Calu-
met Paper Co. v. Haskell Show Printing Co.,

144 Mo. 331, 45 S. W. 1115, 66 Am. St. Rep.
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425 [overruling Eppright v. Nickerson, 78
Mo. 482, and citing Price v. Grand Rapids,
etc., R. Co., 13 Ind. 58] ; Hax v. R. T. Davis
Mill Co., 39 Mo. App. 453.

New Hampshire.— Packets Despatch Line
v. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203. Compare Edgerly r. Emerson, 23
N. H. 555, 55 Am. Dee. 207, assessment by
majority of board valid.

New Jersey.— Wells v. Rahway White Rub-
ber Co., 19 N. J. Eq. 402.

Virginia.— Booker «. Young, 12 Gratt. 303.

Compare Broughton v. Jones, 120 Mich.
462, 79 N. W. 691 ; Ex p. Willcocks, 7 Cow.
(N. Y.) 402, 17 Am. Dec. 525 [followed in

People V. Walker, 23 Barb. (N. Y.) 304, 2
Abb. Pr. (N. Y.) 421].

That a majority constitutes a quorum in

the absence of a statute or valid regulation

providing otherwise see Cram v. Bangor House
Proprietary, 12 Me. 354 ; St. Louis Colonization

Assoc. V. Hennessy, 1 1 Mo. App. 555 ; Edgerly
V. Emerson, 23 N. H. 555, 55 Am. Dec. 207.

Therefore a special meeting of the directors

of a bank having five directors, at which there
are present but two directors and another
person whose resignation as director has beeu
accepted at a previous regular meeting of

the board, was without authority to act as
the board of directors. Wickersham v. Crit-

tenden, 93 Cal. 17, 28 Pac. 788. A statute

which declares that at all regular meetings of

the directors a majority of those present
shall be competent to decide on all business
does not authorize a minority to act. A ma-
jority of all is necessary to constitute a regu-
lar meeting. Ex p. Willcocks, 7 Cow. (N. Y.)
402, 17 Am. Dec. 525.

By statute in Pennsylvania a majority of



CORPORATIONS [10 Cye.]

b. This Means a Quorum of Qualified Directors. This means a quoruiti of
directors who are qualified to act upon the business which comes before the
meeting. If one director, whose presence is necessary to constitute the quorum,
or whose vote is necessary to constitute a majority of the quorum upon a given
resolution, is disqualified by reason of his personal interest therein, then the act
done is invalid.^

e. Acts at Board Meeting Without Quorum Voidable Unless Ratified, Ete. It
follows that resolutions taken at a meeting of directors at which a legal quorum
is not present are voidable at tlie election of the corporation, or of any one entitled
to represent it, in the absence of a ratification or of circumstances of estoppel.^
Even if it is admitted that the directors may bind the corporation where they act
separately,^^ yet the consent of several members of a board of directors, acting

the whole number of directors is necessary
to constitute a quorum. A by-law which
fixes the number of directors at six, and pro-
vides that three of them shall constitute a
quorum, is hence invalid. Curry r. Clays-
ville Cemetery Assoc, 5 Pa. Super. Ct. 289,
40 Wkly. Notes Cas. (Pa.) 536.

Effect of change in number constituting
quorum.— An amendment to a by-law of a
corporation, merely changing the number
necessary to constitute a quorum of the board
of directors, does not alter another by-law
requiring a vote of two thirds of the directors

to remove or suspend an ofBcer of the com-
pany. Stockton V. Harmon, 32 Fla. 312, 13

So. 833.

Where the exercise of corporate acts is

vested in a select body, an act done by the
persons composing that body, in a meeting of

all the corporators, or in union with other

like bodies, parts of the corporation, is not
a valid corporate act. Cammeyer v. United
German Lutheran Churches, 2 Sandf. Ch.
(N. Y.) 186; Leonard v. Lent, 43 Wis. 83;
Sun Prairie M. E. Church v. Sherman, 36 Wis.
404.

Majority of each integral part.— If a cor-

poration consists of several definite integral

parts, for example the two houses of the com-
mon council of a municipal corporation, there

must be present a majority of each integral

part, in order to constitute a quorum and to

bind the whole. Ex p. Rogers, 7 Cow. (N. Y.)

526 and note; In re St. Mary's Church, 7

Serg. & E. (Pa.) 517; Rex v. Devonshire, 1|

B. & C. 609, 3 D. & R. 83, 25 Rev. Rep. 523,

8 E. C. L. 257; Rex v. Buller, 8 East 389;
Rex V. Thornton, 4 East 294; Rex v. Morris,

4 East 17; Rex v. Miller, 6 T. R. 268, 3 Rev.
Rep. 172; Rex v. Bellringer, 4 T. R. 810.

Later American cases do not, however, adhere

so strictly to the English rule. See Beck v.

Hanscom, 29 N. H. 213; People v. Whiteside,

23 Wend. 9 [reversed in 26 Wend. (N. Y.)

634] ; Exp. Humphrey, 10 Wend. (N. Y.) 612.

In Christ Church v. Pope, 8 Gray (Mass.)

140, the vestry of a religious society was
held entitled to transact business in the ab-

sence of both wardens, a, majority of all their

members being present, although it had been

voted at several annual meetings that one
warden and four vestrymen constitute a
quorum for the transaction of business.

Effect of interest of one director necessary

to quorum.— Where the statute declares that
a majority of the directors shall constitute
a quorum, the passage of a resolution ratify-

ing the payment of compensation to one of

the directors for services outside his duty as
a director was not invalidated by the fact

that he was present when the vote was taken,
although his presence was necessary to con-

stitute the quorum, where the resolution was
passed without his vote. Bassett v. Fair-"

child, (Cal. 1900) 61 Pac. 791 [affirmed in

132 Cal. 637, 64 Pac. 1082, citing San Diegb,
etc., R. Co. V. Pacific Beach Co., 112 Cal. 53,

44 Pac. 333, 33 L. R. A. 788 ; Wickersham v.

Crittenden, 110 Cal. 332, 42 Pac. 893; Under-
bill V. Santa Barbara Land, etc., Co., 93 Cal.

300, 28 Pac. 1049; Buell v. Buckingham, 16
Iowa 284, 85 Am. Dec. 516; Foster v. Mul-
lanphy Planing-Mill Co., 92 Mo. 79, 4 S. W.
260, 'and distinguisMng Miner v. Belle Isle

Ice Co., 93 Mich. 97, 53 N. W. 218, 17 L. R. A.
412].

This means a " visible quorum," that is to
say, a quorum of the directors actually pres-

ent, and not merely a quorum of those who
vote. Mercantile Library Hall Co. v. Pitts-

burgh Library Assoc., 25 Pittsb. Leg. J. N. S.

345.

Quorum under peculiar articles of associa-

tion where the shareholders were divided into
classes. Hemans v. Hotchkiss Ordnance Co.,

[1899] 1 Ch. 115, 68 L. J. Ch. 99, 79 L. T.

Rep. N. S. 681, 6 Manson 52, 47 Wkly. Rep.
276.

80. Curtin v. Salmon River Hydraulic Gold
Min., etc., Co., 130 Cal. 345, 62 Pac. 552, 80
Am. St. Rep. 132 (mortgage on corporate

property made to one who constituted one of
the quorum) ; Wheelwright v. St. Louis, etc.,

Canal Transp. Co., 56 Fed. 164. Contrary to

this there is a holding to the effect that
where by force of statute two directors were
ineligible by reason of not being shareholders,

a, resolution passed at a directors' meeting at

which only two of the three remaining di-

rectors who were qualified were present was
valid because authorized by a majority of

those who were legal directors. Silsby v.

Strong, 38 Oreg. 36, 62 Pac. 633.

81. Coryell V. New Hope Delaware Bridge
Co., 9 N. J. Eq. 457; Ex p. Morrison, 1 De
Gex 539, 11 Jur. 719, 16 L. J. Bankr. 11,

5 R. & Can. Cas. 224.

82. See infra, IX, F, 7.

[IX. E, 3, e]
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separately, and not shown to constitute a quorum, will not constitute a valid
acceptance of a proposal made to the company, so as to render it a complete con-
tract and binding upon the party making the offer.^ Nor can a contract made by
the board be changed by less than a quorum of the board .^

d. Effect of Disqualification of DiFector Necessary to Make Up Quorum. On
principle and authority, the fact that one of the directors whose presence is neces-
sary to make up the quorum has become disqualified, but nevertheless participates
in the business of the meeting, will not render the resolutions passed or acts done
or authorized at the meeting invalid, unless the disqualification has been adjudged
or declared, so as to exclude him from the directorate ; since otherwise he is still

a director defacto. For example he may be related to the member whose expul-
sion is under consideration, in case of a" social club ; ^ he may be an alien, and
hence under the charter of a city disqualified for membership in its board of alder-

men ;_^^ he may be a non-resident of the state in which the corporation was
organized, and may have gone into such state, and removed there for only a brief

period, to attend a meeting at which a resolution to mortgage the property of the
company was passed ;" or he may have ceased to be a holder of shares in' a joint-

stock corporation, thereby becoming disqualified for th^ office of director.^ But
the acts done by a quorum to the completion of which his presence was necessary
will nevertheless be valid ; and this is especially so where the rights of an innocent
third person, e. g., a mortgagee of the corporation are concerned.^'

e. Rule in Case of Unfilled Vacancies. It seems that if there be unfilled

vacancies in the board, the quorum is a majority of the entire board, as it would
be constituted if all the vacancies were filled, and not a majority of the board as

it remains with the vacancies unfilled.^

f. Quorum Where Directorate Has Been Enlarged by Consolidation With
Another Corporation. Wliere a consolidation between two corporations takes

place by one of them absorbing the other,'' the quorum of directors is the quorum
required by the law of the dominant corporation .**

g. By-Law Fixing Quorum at Less Than Majority. Under a charter enacting
that the powers of the corporation should be exercised by a board of twenty-three
directors, it was held that a by-law established by the board of directors fixing the

quorum of directors at five, or in the absence of the president at seven, was a good
by-law, so as to make a pledge or assignment of the principal part of the assets of

the corporation to a creditor by a quorum consisting of less than a majority of the

board valid.'2^

h. Whether Ex-Offleio Directors Form Part of Quorum. Persons who are

members of the board of directors by virtue of holding some other office are

directors, and directors dejure, and not mere ornaments or figure-heads ; they

are therefore to be counted in determining the number to make up a quorum.'*

83. Junction R. Co. v. Eeeve, 15 Ind. property of the corporation, such as will give

236. a priority over general creditors. The reason
84. Tennessee, etc., E. Co. v. East Ala- is not that there is not a quorum, but that

bama R. Co., 73 Ala. 426. there is not a lawfully constituted board from
85. Loubat v. Le Roy, 15 Abb. N. Gas. which a quorum can be made. Wright v.

(N. Y.) 1. Trenton First Nat. Bank, 52 N. J. Eq. 392,

86. Satterlee v. San Francisco, 23 Cal. 314. 28 Atl. 719.

87. San Antonio St. R. Co. v. Adams, 87 90. See in support of this Rex v. Devon-
Tex. 125, 26 S. W. 1040 [reversing (Tex. Civ. shire, 1 B. & C. 609, 3 D. & R. 83, 25 Rev. Kcp.
App. 1894) 25 S. W. 639]. 523, 8 E. C. L. 257.

88. Kuser v. Wright, 52 N. J. Eq. 825, 31 91. See supra. III, E, 3.

Atl. 397. 92. Lane v. Braiuerd, 30 Conn. 565.

89. Kuser v. Wright, 52 N. J. Eq. 825, 31 93. Hoyt v. Thompson, 5 N. Y. 320, a
Atl. 397. But under a statute providing that doubtful holding.
" the directors shall not be less than three in 94. Kent County Agricultural Soc. v. House-
number, if a board be constituted of three man, 81 Mich. 609, 46 N. W. 15. Contra,

directors, and one of them ceases to be a that ex-offieio directors are not necessarily a

director for any reason whatever, the two part of the quorum see Miller v. Chance, 3

remaining cannot authorize a mortgage on Edw. (N. Y.) 399.

[IX, E, 3. c]
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i. Majority of Assembled Quorum Can Aet. When this quorum is lawfully

assemblpd, a majority of itSv members may act, so as to bind the corporation,

unless the charter, the governing statute, or other valid governing instrument
prescribes a different rule.^>^

4. Number That Can Act in Merely Ministerial Matters, A less number of

•directors than a quorum of the board can act by delegation in matters which are

merely ministerial .°' In such a case, if the resolution making the delegation does

not prescribe what shall be a quorum of the committee, it has been held that,

although unanimity of all the members may not be necessary tc? the validity of

their action, yet they must all be present at the meeting at which the action is

taken, and that they have no power to appoint other members of the committee,
either in addition to, or to fill a vacancy in, the committee.^' According to

American opinion the power delegated to the committee must be executed by a

majority ; since to permit it to be executed by less than a majority would be
tantamount to a delegation of authority which the law does not permit.'*

95. Connecticut.— Wadhams v. Litchfield,

etc., Turnpike Co., 10 Conn. 416 ; New Haven
Sav. Bank v. Davis, 8 Conn. 191.

Iowa.— Buell v. Buckingham, 16 Iowa 284,

85 Am. Dec. 516.

Maine.— Adams v. Hill, 16 Me. 215; Cram
V. Bangor House Proprietary, 12 Me. 354;
Trott V. Warren, 11 Me. 227; Pejepscot Pro-

prietors V. Cushman, 2 Me. 94.

Massachusetts.— Sargent v. Webster, 13

Mete. 497, 46 Am. Dee. 743; Damon v.

Granby, 2 Pick. 345; Kupfer v. Augusta
-South Parish, 12 Mass. 185.

Michigan.— Cahill v. Kalamazoo Mut. Ins.

Oo., 2 Dougl. 124, 43 Am. Dec. 457.

Missouri.— Foster v. Mullanphy Planing-
Mill Co., 92 Mo. 79, 4 S. W. 260; Hax v.

R. T. Davis Mill Co., 39 Mo. App. 453.

New Hampshire.— Keyser v. Sunapee Dist.

No. 8, 35 N. H. 477; Edgerly v. Emerson, 23

N. H. 555, 55 Am. Dee. 207 ; Packets Despatch
Line v. Bellamy Mfg. Co., 12 N. H. 205, 37

Am. Dec. 203.

New Jersey.— Wells v. Eahway White Rub-
ier Co., 19 N. J. Eq. 402.

New York.— In re Union Ins. Co., 22 Wend.
591.

Virginia.— Booker v. Young, 12 Gratt.

303.
England.— Atty.-Gen. v. Davy, 2 Atk. 212,

West t. Hardw. 121, 26 Eng. Reprint 531;

Blacket v. Blizard, 9 B. & ^G. 851, 8 L. J.

K. B. O. S. 103, 4 M. & R. 641, 17 E. C. L.

377; Eex v. Whitaker, 9 B. & C. 648, 7 L. J.

K. B. O. S. 332, 17 E. C. L. 291; Cortis v.

Kent Water Works Co., 7 B. & C. 314, 5

L. J. M. C. O. S. 106, 14 E. C. L. 145; Eex
V. Bower, 1 B. & C. 492, 2 D. & R. 761, 1 L. J.

K. B. 0. S. 174, 8 E. C. L. 209; Cook v. Love-

land, 2 B. & P. 31, 5 Rev. Rep. 533; Grindley

V. Barker, 1 B. & P. 229, 4 Rev. Rep. 787;
Rex V. Monday, Cowp. 530; Withnell v. Gar-

tham, 1 Esp. 322, 6 T. R. 388, 3 Rev. pep.

218; Howbeaeh Coal Co. v. Teague, 5 H. & N.
151, 29 L. J. Exch. 137; Rex v. Miller, 6

T. R. 268, 3 Rev. Rep. 172; Rex v. Bellringer,

4 T. R. 810; Rex v. Beeston, 3 T. R. 592.

In English law it seems that where the

governing instrument prescribes the minimum
number of directors by which the husiness of

the company shall be conducted, the language
is mandatory, so that less than that minimum
number cannot perform an act to which the
concurrence of the directors is essential. In
re Alma Spinning Co., 16 Ch. D. 681, 50 L. J.

Ch. 167, 43 L. T. Rep. N. S. 620, 29 Wkly.
Rep. 133, where the articles of a company
provided that " the business of the company
shall be conducted by not less than " a specific

number of directors, and it was held that a
forfeiture of shares declared by a less num-
ber was invalid. Compare Kirk v. Bell, 16

Q. B. 290, 71 E. C. L. 290; Thames-Haven
Dock, etc., Co. v. Rose, 2 Dowl. N. S. 104, 4
M. & G. 552, 12 L. J. C. P. 90, 3 R. &
Can. Cas. 177, 5 Scott N. R. 524, 43 E. C. L.

287. Sir Nathaniel Lindley states the
English rule to be that " if the affairs of
a company are intrusted to the management
of not less than a fixed number of directors

It is prima facie not bound by the acts of a
fewer number." I Lindley Comp. L. ( 5th ed.

)

155 [citing Kirk v. Bell, 16 Q. B. 290, 71
E. C. L. 290; In re Marseilles Extension R.
Co., L. R. 7 Ch. 161, 41 L. J. Ch. 345, 25 L. T.

Rep. N. S. 858, 20 Wkly. Rep. 254; In re

London, etc.. Bank, L. R. 3 Ch. 651, 37 L. J.

Ch. 905, 19 L. T. Rep. N. S. 193, 16 Wkly.
Rep. 1003; Eio p. Howard, L. R. 1 Ch. 561,
14 L. T. Rep. N. S. 742, 14 Wkly. Rep. 992;
Holt's Case, 22 Beav. 48; Moody v. London,
etc., R. Co., 1 B. & S. 290, 31 L. J. Q. B. 54,

9 Wkly. Rep. 780, 101 E. C. L. 290; Card v.

Garr, 1 C. B. N. S. 197, 26 L. J. C. P. 113, 87
E. C. L. 197; Matter of Royal British Bank,
3 De G. & J. 387, 5 Jur. N. S. 205, 28 L. J.

Ch. 257, 7 Wkly. Rep. 217, 60 Eng. Ch. 301;
Ridley v. Plymouth, etc., Grinding, etc., Co., 2
Exch. 711, 12 Jur. 542, 17 L. J. Exch. 252;
Brown v. Andrew, 13 Jur. 938, 18 L. J. Q. B.
153].

96. See supra, IX, D, 4, a.

,97. In re Liverpool Household Stores As-
soic., 59 L. J. Ch. 616, 62 L. T. Rep. N. S.

873, 2 Meg. 217.

98. Howard v. Marine Industrial School, 78
Me. 230, 3 Atl. 657; Curtis v. Portland, 59
Me. 483; Portland Female Orphan Asylum v.

Johnson, 43 Me. 180; Hanson v. Dexter, 36
Me. 516; Adams v. Hill, 16 Me. 215; Damon

[IX, E, 4]



780 [10 Cyc] CORPORATIONS

5. Acts of Directorate Composed of Excessive Number. The action of the
directorate of a corporate body composed of- a greater number than that allowed
by the charter is none the less valid and binding, if the shareholders do not
complain, but acquiesce.^'

6. Directors No Power to Exclude Some of Their Number. The shareholders
have the right to have the business of the corporation controlled by the whole
board of directors which they have lawfully elected ; hence it is not competent
for a majority of the board to exclude from its sittings a minority, or even a single

member ;
' and we have seen that directors cannot remove each other.^

7. Presumption in Favor of Regular Action of Board. The general presump-
tion 'of right-acting which attends public officers and public bodies extends to the

action of boards of directors of private corporations, so that the regularity of the
action of such bodies is presumed until the contrary is made to appear. This
principle carries with it the presumption, in the absence of proof to the contrary,

that a particular act is the act of a majority of the board ; ^ that a particular director

who was present at the time when a resolution was adopted assented to it ;
*

that the meeting of the board at which a given resolution was passed was regu-

larly convened ; ^ that due notice of the meeting at which the action was taken
was given, for example, when a quorum was present ; that a proper notice was
sent to all,^ especially where the minutes of tlie corporation recited that notice

was given, but did not state in what manner it was given ; ' that an officer of a

corporation was chosen by ballot, where that mode of election was required, and
the record did not specify by what mode he was chosen ;

^ that, where unanimity

was required to make an order, which was entered of record, such unanimity

existed, although the fact did not appear of record ;
' that where the charter

required that two thirds should be assembled for the transaction of business, two
thirds did assemble, the record being silent on the subject, and it not having
been the custom to state in the record the number that did assemble ;

*" that, in

the silence of the record, the meeting was held at the place prescribed by the

by-laws ; " that the first meeting of a corporation had been regularly called, the

question arising after a lapse of twenty years, where it did not appear how it

was called ; ^ and that the clerk of a corporation who was present when a vote

approving his election was passed, and who himself recorded the vote, accepted

the office.'^

8. Acts Done by Less Than Quorum Made Good by Ratification. Acts done by
less than a quorum of the directors may be made good by a ratification by the

quorum,'i,by estoppel after a performance,'^ or by an affirmation by the corpo-

V. Granby, 2 Pick. (Mass.) 345; Kupfer v. 6. Wells v. Eodgers, 60 Mich. 525, 27 N. W.
Augusta South Parish, 12 Mass. 185. 671.

99. Hax V. E. F. Davis Mill Co., 39 Mo. 7. Granger v. Original Empire Jlill, etc.,

App. 453. Co., 59 Cal. 678. Compare Harding v. Vande-

1. State V. Ohio, etc., R. Co., 6 Ohio Cir. water, 40 Cal. 77.

Ct. 412. 8. Blanchard V. Dow, 32 Me. 557.

2. See supra, IX, A, 10, b. 9. Lexington v. Headley, 5 Bush (Ky.)

3. Packets Despatch Line V. Bellamy Mfg. 508.

Co., 12 N. H. 205, 37 Am. Dec. 203, per 10. Com. v. Woelper, 3 Serg. & R. (Pa.)

Parker, C. J. 29, 8 Am. Dec. 628.

4. Mowrey v. Indianapolis, etc., E. Co., 17 11. McDaniels v. Flower Brook Mfg. Co.,

Fed. Gas. No. 9,891, 4 Biss. 78, although if 22 Vt. 274.

it be constituent such as a proposition for a 12. Society of Middlesex Husbandmen, etc.,

consolidation with another corporation which Soe. v. Davis, 3 Mete. (Mass.) 133.

requires the assent of the shareholders, the 13. Delano v. Smith Charities, 138 Mass.

assent of the particular director, as a di- 63. •

rector, does not estop him from dissenting as 14. Hanson v. Dexter, 36 Me. 516; At-

a shareholder lantic Mut. F. Ins. Co. v. Sanders, 36 N. H.

5. Chase r.' Tuttle, 55 Conn. 455, 12 Atl. 252. Contra, Price v. Grand Eapids, etc., R.

874, 3 Am. St. Eep. 64; Sargent v. Webster, Co., 13 Ind. 58. „, ^ ^ „
13 Mete. (Mass.) 497, 46 Am. Dec. 743; 15. Samuel v. Holladay, 21 Fed. Cas. No.

Chouteau Ins. Co. 1}. Holmes, 68 Mo. 601, 30 12,288, Woolw. 400, opinion by Mr. Justice

Am. Eep. 807. Miller.

[IX, E, 5]
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ration, as by bringing an action to enforce it.^* But as a body which has no
power to act has no power to ratify, if action is taken at a quorum, one of whose
members is a party in interest, it is not ratified at a subsequent meeting, where
the same quorum is present, by the passage of a mere motion approving the

minutes.^y^

9. Power of Quorum to Contract With Their Own Members. While it is clear

that a member of a corporation is not incapacitated by the circumstance of being

a member from entering into valid contracts with the corporate body,'' yet where
a bare quorum is assembled, no contract can be made with a member of that

quorum, because such a contract requires his concurrence, and he cannot be On
both sides of the same contract. As to that contract he is not a director, but is a

stranger; and when he steps out of the bare quorum and assumes the attitude of

a stranger the quorum is broken.^' Where on the other hand a majority of the

directors vote in favor of a resolution in which one member of the board has a

personal interest, the resolution is not invalid by reason of that personal interest.^

10. Place of President in Quorum. As already seen, persons who are mem-
bers of the directorate ex officio, that is to say, by virtue of holding some other

office in the corporation, are directors de jure, and are to be counted as such in

making up the quorum.^' This principle applies where the president is under
the charter entitled to all the powers and privileges of a director.^^ But while

this is true, it is not necessary that the president of the corporation should be

present at a meeting of the board of directors at which a given resolution is passed,

in order for it to be valid, and this, although the board is designated as " the

president and directors." ^

11. When Directors Take Sense of Shareholders. Many constituent acts,

such as increasing or reducing the capital stock, essentially changing the purposes

for which the corporation has been formed, putting an end to its existence as a

corporation, or, in the case of a railroad company, leasing its road and prop-

erties ;
^ or aliening the property necessary to its continued existence as a cor-

poration,^ require the assent of the shareholders, lawfully expressed in a cor-

porate meeting. But this is not so where the trustees, and not the members, are

the body which has been incorporated, in which latter case action taken at a

meeting of the members will not be regarded as a corporate act.^^

12. Majority Can Act Only at Meeting Duly Assembled. This majority which
constitutes the quorum can act only at a meeting regularly assembled ; tViat is to

16. Sutton First Parish v. Cole, 3 Pick. of the property of the corporation at a meet-

(Mass. ) 232. ing at which only the president and two di-

17. R. T. Davis Mill Co. n. Bennett, 39 Mo. rectors were present was held valid, see Buell

App. 460. V. Buckingham, 16 Iowa 284, 85 Am. Dec.

18. Gilmore v. Pope, 5 Mass. 491; Worces- 516. These last decisions rest upon doubtful

ter Turnpike Corp. v. Willard, 5 Mass. 80, grounds, since incapacitated directors ought

4 Am. Dec. 39; Gordon v. Preston, 1 Watts not to be counted in making up a quorum
(Pa.) 385, 26 Am. Dec. 75 (per Gibson, gwoad a particular transaction, any more than

C. J.) ; Berks, etc.. Turnpike Road v. Myers, a mere stranger ought to be. See supra, IX,

6 Serg. & E. (Pa.) 12, 9 Am. Dec. 402: E, 3, b.

Angell & A. Corp. § 233; 1 Kyd Coro. 20. Porter v. Lassen County Land, etc.,

ISO.
'

Co., 127 Oal. 261, 59 Pac. 563.

19. See upon this subject Miner v. Belle 31. See supra, IX, E, 3, h.

Isle Ice Co., 93 Mich. 97, 53 N. W. 218, 17 23. State Bank v. Ruff, 7 Gill & J. (Md.)

L. R. A. 412; Van Hook v. Somerville Mfg. 448; Glens Falls Paper Co. v. White, 18 Hun
Co., 5 N. J. Eq. 137. (N. Y.) 214.

For a case not within the rule, where six 33. Sargent v. Webster, 13 Mete. (Mass.)

disinterested directors out of a board of 497, 46 Am. Dec. 743.

eleven, voted for a resolution preferring four 24. Martin v. Continental Pass. R. Co., 14

members of the board as creditors of the cor- Phila. (Pa.) 10, 37 Leg. Int. (Pa.) 132.

poration see Poster v. Mullanphy Planing- 25. See supra, IX, C, 13, a et seq.

Mill Co., 92 Mo. 79, 4 S. W. 260. For an- 26. It was so held, although a majority of

other case where the by-laws provided that the true tees were present and concurred,

the president and two directors should con- Cammeyer v. United German Lutheran

stitute a quorum, and a sale to the president Churches, 2 Sandf. Ch. (N. Y.) 186.

[IX, E, 12]
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say, if it is a stated meeting, or if it is a special meeting, upon due notice.^ In
general the mere accidental assembling of a majority of persons who are directors

of a corporation does not constitute a legal board ; ^ and the acts of directors at a

meeting irregularly called, as where notice of the meeting is not given to some of

the directors, is not binding upon the corporation unless ratified.^'/ A majority

must have been duly assembled, and then a majority of those who are assembled
can act for the whole.^

13. When Record Need Not Affirmatively Show Notice to All Members. On a

principle already considered^' it has been held that where a quorum are present

at a meeting of directors the presumption is that the proper notice was sent

to all.^2

F. Meetings of Directors — I. Principles Governing This Subject. The
principles governing the meetings of directors are in general the same as those

governing corporate meetings generally, which have already been specially con-

sidered.^ The governing principle is that no valid corporate action can be taken

by the board of directors at a special meeting unless it has been duly assembled,,

in the absence of unanimous consent, or of a subsequent ratification.^ If there- .

fore a majority of the directors meet at an unusual time and place without noti-

fying all the members of the board, the acts which take place at the meeting will

be void.^ TJie rule yields to the further principle that where there is a custom
of the directors to hold meetings for the transaction of business at a certain time
and place, special notice of such meetings is not necessary in order to validate

such business transacted thereat.^"* It yields to the further principle that where

27. Packets Despatch Line v. Bellamy Mfg.
Co., 12 N. H. 205, 37 Am. Dec. 203. Compare
Edgarly v. Emerson, 23 N. H. 555,' 55 Am.
Dec. 207.

28. Hillyer v. Overman Silver Min. Co.,

6 Nev. 51; Hoyt v. Bridgewater Copper Min.
Co., 6 N. J. Eq. 253; Cammeyer v. United
German Lutheran Churches, 2 Sandf. Ch.
(N. Y.) 186, 229. Contra, Barcus v. Hanni-
bal, etc., Plankroad Co., Z6 Mo. 102; State v.

Smith, 48 Vt. 266; Waite v. Windham County
Min. Co., 37 Vt. 608; Middlebury Bank v.

Rutland, etc., E. Co., 30 Vt. 159.

29. Stow V. Wyse, 7 Conn. 214, 18 Am.
Dec. 99; Gordon v. Preston, 1 Watts (Pa.)

385, 26 Am. Dec. 75.

30. Lockwood v. Mechanics' Nat. Bank, 9

E. I. 308, 11 Am. Eep. 253. See also Sargent

V. Webster, 13 Mete. (Mass.) 497, 46 Am.
Dec. 743; Cahill v. Kalamazoo Mut. Ins. Co.,

2 Dougl. (Mich.) 124, 43 Am. Dee. 457. For
a case where it was held that a mortgage was
void for want of compliance with the princi-

ple of the above text see Packets Despatch
Line v. Bellamy Mfg. Co., 12 N. H. 205, 37
Am. Dec. 203.

That "a majority vote of the directors"

means a majority of a quorum duly assem-
bled see Foster v. Mullanphy Planing-Mill

Co., 92 Mo. 79, 4 S. W. 260.

Effect of director changing his mind.—That
a majority of three directors ought not to

proceed to execute a deed of trust preferring

certain creditors, although the other director

who owned a majority of the stock has voted
for its execution, where they have reason to

believe that he has changed his mind and is

opposed to such action, see State v. Manhattan
Rubber Mfg. Co., 149 Mo. 181, 50 S. W. 321.

31. Spe supra, IX, E, 7.

32. Wells V. Rodgers, 60 Mich. 525, 27

[IX, E, 12]

N. W. 671. There is a seemingly imsound de-

cision to the effect that where a quorum of
the directors of a bank meet and unite in any
determination, the corporation is bound,
whether the absent directors were notified or
not. Sargent v. Webster, 13 Mete. (Mass.)
497, 46 Am. Dec. 743; Edgerly v. Emerson,
23 N. H. 555, 55 Am. Dec. 207. To the same
effect see Chase v. Tuttle, 55 Conn. 455, 12
Atl. 874, 3 Am. St. Rep. 64.

Effect of a provision in the articles of in-

corporation that no objection shall be made
to the validity of any vote, except at the
meeting at which such vote shall be tendered,

or at an adjourned meeting, etc., upon the
question of impeaching a resolution to wind
up. Wall V. London, etc.. Assets Corp.,

[1899] 1 Ch. 550, 68 L. J. Ch. 248, 80 L. T.
Rep. N. S. 70, 6 Manson 312.

33. See supra, IV.
34. Smith v. Dorn, 96 Cal. 73, 30 Pac.

1024; Thompson v. Williams, 76 Cal. 153, 18
Pac. 153, 9 Am. St. Rep. 187; San Buena-
ventura Commercial Min., etc., Co. v. Vas-
sault, 50 Cal. 534 (general meeting) ; Reilly
V. Oglebay, 25 W. Va. 36. For instance if the
governing statute provides that the meeting
shall be called by the president if there be
one, and if not, by two directors, then if there
is a president two directors cannot call a
meeting. Nor will the refusal of the presi-

dent to make the call take such a ease out of

the rule, at least imless an abuse of such
discretion is shown. Smith v. Dorn, 96 Cal.

73, 30 Pac. 1024.

35. Springfield First Nat. Bank v. Ashc-
ville Furniture, etc., Co., 116 N. C. 827, 21
S. E. 948.

36. For example a regular custom pursued
for a number of years, for the directors of a
bank to hold a meeting at the banking-house



CORPORATIONS [10 Cycj 783

a meeting is regularly asserabled, but adjourns to a future time and place, special

notice of the adjourned meeting is not necessary, since the fact and record of the
adjournment give such notice."

2. Place of Holding Meetings of Directors. In the absence of statutory

authorization for a difEerent course, no valid meeting of directors can be held out-

side the state under whose legislation the corporation has been created.^ But
statutes exist changing this rule, and authorizing directors to hold meetings beyond
the limits of the state.'*^ With respect to this question a sound distinction exists

between corporate meetings for the performance of constituent acts which, in the
absence of a statutory authorization, can be held only within the state under whose
legislation the corporation has been created, and mere acts of business or minis-

terial acts, with respect to which the directors are deemed to be mere agents of

the corporation. As a corporation can perform such acts in a state other than
that of its creation, there is no sound reason why its directors cannot go into such
state for the purpose of performing them.^ They may for example meet in

another state to appoint a secretary,*' or to confer power upon an agent to

execute a deed ;
^ and in such cases their minutes may be used as evidence of

their acts, even though their meeting may have been held outside of the charter-

ing state.^ With regard to the proper place for holding meetings of directors

inside the state, it has been held that the office of the president or secretary will

be presumed to be a proper place when the corporation has no other regular place

of business.** The principal office of the corporation is clearly such a place, and
this is where its shareholders and directors usually meet, where it elects its officers,

and where it conducts its financial operations.*^ If the charter fails to designate
the place of the chief office of the corporation, and no place has been designated
by vote of the shareholders or by resolution of the directors, then the place can
be implied and established from the acts of the shareholders and directors.** A

during business hours whenever a sufficient

number are present, is notice to each director

of a meeting to be held within the business

hours of the bank whenever a sufficient num-
ber assemble, and enables those assembled,
the same being a quorum, to proceed, in the

absence of some restraining provision in some
statute or governing instrument. American
Exch. Nat. Bank v. Spokane Falls First Nat.
Bank, 82 Fed. 961, 27 C. C. A. 274 loiting

Paola, etc., R. Co. v. Anderson County Com'rs,
16 Kan. 302; Edgerly v. Emerson, 23 N. H.
555, 55 Am. Dec. 207; Waite v. Windham
County Min. Co., 37 Vt. 608;- Middlebury
Bank v. Rutland, etc., R. Co., 30 Vt. 159].

37. Western Imp. Co. f. Des Moines Nat.
Bank, 103 Iowa 455, 72 N. W. 657. But un-
less the meeting at which the adjournment
took place had been properly notified, the ad-

journed meeting is irregular and the acts

performed thereat are not valid. Whitehead
V. Hamilton Rubber Co., 52 N. J. Eq. 78, 27
Atl. 897, holding that an assignment of the
accounts of a corporation to its president as
collateral security for his indorsement upon
its notes cannot be made at an adjourned
meeting, where no notice is given to the di-

rectors that such business would be trans-

acted, either in the call for the meeting which
was adjourned, or at such adjourned meeting,
if one of tne directors is absent.

38. St. Joseph State Nat. Bank v. Union
Nat. Bank, 168 III. 519, 48 N. E. 82 [afjirmmg
68 111. App. 43 ; and citing McKeag v. Collins,

87 Mo. 164; Hoyt v. Thompson, 5 N. Y. 320;

Springfield First Nat. Bank v. Asheville Fur-
niture, etc., Co., 116 N. C. 827, 21 S. E. 948]

;

Place ;;. People, 87 111. App. 527.

39. Colo. Anno. Stat. 493; Singer v. Salt
Lake City Copper Mfg. Co., 17 Utah 143, 53
Pac. 1024, 70 Am. St. Rep. 773.

40. Ohio, etc., R. Co. v. McPherson, 35 Mo.
13, 86 Am. Dee. 128.

41. McCall V. Byram Mfg. Co., 6 Conn.
428.

43.1 Arms v. Conant, 36 Vt. 744.

43. Wood Hydraulic Hose Min. Co. v. King,
45 Ga. 34.

When shareholder estopped from objecting

that the meeting was held outside the proper
jurisdiction, by reason of having attended
previous meetings in the same place without
objection. Wood v. Boney, (N. J. 1891) 21
Atl. 574.

44. Troy Min. Co. v. White, 10 S. D. 475,
74 N. W. 236, 42 L. R. A. 549.

45. Frick Co. v. Norfolk, etc., R. Co., 86
Fed. 725, 32 C. C. A. 31.

Power to change principal office.—The gen-
eral officers of a railroad company, who find

it convenient for the despatch of business to
change their offices to some other point on the
line, cannot thereby change the principal
office of the company from the place at which
it has been established by the shareholders
and directors. Frick Co. v. Norfolk, etc., R.
Co., 86 Fed. 725, 32 C. C. A. 31.

46. Frick Co. v. Norfolk, etc., R. Co., 86
Fed. 725, 32 C. C. A. 31 [citing Jossey v.

Georgia, etc., R. Co., 102 Ga. 706, 28 S. E.

[IX, F, 2]
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by-law requiring the regular meetings of the directors to be held at the general

office of the corporation does not prevent tlie holding of special meetings at any
place which would be lawful in the absence of such a restriction.^''

3. Notice of Meetings of Directors— a. In General. The rule applicable to

corporate meetings generally^ is applicable to directors' meetings, that where
the meeting is a stated or annual meeting,*' the time and place of which is

fixed by some by-law or other goyerning instrument, no special notice of it

to the directors is necessary, but that where it is a special or called meeting
all the members must be invited to it.^ It should be added that, with refer-

ence to the notice to be given of shareholders' and directors' meetings, the

provisions of the by-laws^' and articles of incorporation^^ must yield to the

governing statute where they conflict, as in other cases. This rule yields to the

exception that in case of regular or stated meetings which are required by the
governing statute, articles, or by-laws, to be held at a stated time and place,

no special notice is required, since the law of the corporation is notice,^ always
provided that the law of the corporation, namely, its charter, governing statute,

by-laws, or settled usage, does not require the giving of notice, even in a case

of regular or stated meetings.^ The right of all the directors to notice is

founded on the right of being present for the purpose of consultation, of which

273; Dade Coal Co. v. Haslett, 83 Ga. 549,

10 S. E. 435].
47. Ashley Wire Co. v. Illinois Steel Co.,

164 111. 149, 45 N. E. 410, 56 Am. St. Rep.
187 {affirming 60 111. App. 179].

Void statute.— Statute under which the

election of president of an Illinois corporation

held at a directors' meeting in Arizona was
void. Starr & C. Stat. 111. (1896), c. 73, § 6;

Place V. People, 87 111. App. 527.

48. Merritt v. Farris, 22 111. 303; People
V. Batehelor, 22 N. Y. 128; State v. Bonnell,

35 Ohio St. 10; Warner v. Mower, 11 Vt. 38o.

See also sutpra, IV, D, 2.

49. In some states notice of stated or an-

nual meetings is required. San Buenaven-
tura Commercial Min., etc., Co. v. Vassault,

50 Cal. 534.

50. Vaught V. Ohio County Fair Co., 49

S. W. 426, 20 Ky. L. Rep. 1471; Whitehead
V. Hamilton Rubber Co., 52 N. J. Eq. 78, 27

Atl. 897.

Waivei\ of right to notice.— It is almost

needless to suggest that a minority of di-

rectors cannot waive this right. Hill v. Rich
Hill Coal Min. Co., 119 Mo. 9, 24 S. W. 223;
Springfield First Nat. Bank u. Asheville Fur-

niture, etc., Co., 116 N. C. 827, 21 S. E.
948.' And see 3 Am. St. Rep. 69 note, and the

following cases there cited:

California.— Harding v. Vandewater, 40
Cal. 77.

Michigan.— Doyle v. Mizner, 42 Mich. 332,

3 N. W^ 968.

New Jersey.—State v. Ferguson, 31 N. J. L.

107.

Pennsylvania.— Pike County v. Rowland, 94
Pa. St. 238 ; Kersey Oil Co. v. Oil Creek, etc.,

R. Co., 12 Phila. 374, 34 Leg. Int. 362.

United States.— Farwell v. Houghton Cop-
per Works, 8 Fed. 66.

England.— D'Arcy v. Tamar, etc., R. Co.,

L. R. 2 Exch. 158, 4 H. & C. 463, 21 Jur. N. S.

548, 36 L. J. Exch. 37, 13 L. T. Rep. N. S.

626, 14 Wkly. Rep. 968.

[IX, F, 2]

That it is competent for the directors to
disregard a by-law established by themselves,
prescribing the mode of assembling meetings
of directors, so far as third persons are con-

cerned, so that the corporation cannot set up
such an irregularity as against third person,

see Samuel v. HoUaday, 21 Fed. Cas. No.

12,288, Woolw. 400.

51. Singer v. Salt Lake City Copper Mfg.
Co., 17 Utah 143, 53 Pac. 1024, 70 Am. St.

Rep. 773 [citing Little Rock Bank i\ McCar-
thy, 55 Ark. 473, 18 S. W. 759, 29 Am. St.

Rep. 60; Simon v. Sevier Assoc, 54 Ark. 58,

14 S. W. 1101; Harding .1). Vandewater, 40
Cal. 77 ; Stow v. Wyse, 7 Conn. 214, 18 Am.
Dec. 99; Paola, etc., R. Co. v. Anderson
County Com'rs, 16 Kan. 302; Wiggin v. First

Freewill Baptist Church, 8 Mete. (Mass.) 301;
Doyle V. Mizner, 42 Mich. 332, 3 N. W. 968,

and disapproving Edgerly v. Emerson, 23
N. H. 555, 55 Am. Dec. 207 ; Merchants' Nat.
Bank v. Pomeroy Flour Co., 41 Ohio St. 552

;

Doernbecher v. Columbia City Lumber Co.,

21 Oreg. 573, 28 Pac. 899, 28 Am. St. Rep.
766; Farwell v. Houghton Copper Works, 8

Fed. 66].

53. Charter Gas Engine Co. v. Charter,

47 111. App. 36.

53. Republican Mountain Silver Mines v.'

Brown, 58 Fed. 644, 7 C. C. A. 412, 24 L. R. A.

776.

54. See supra, note 49.

Emergency excuses notice.— It has been
held that the fact that the minority of the

directors of a corporation were not notified

of a meeting at which a resolution authoriz-

ing the publishing of a letter declaring in-

solvency and a, willingness to become bank-
rupt was passed will not render the act in-

valid, if the meeting was held at the usual

place and in the usual manner, and for a

long time past the absent directors had neg-

lected to attend meetings and were promoting
suits against the corporation in another state.

In re Marine Mach., etc., Co., 91 Fed. 630.
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right a minority cannot be arbitrarily deprived by a majority.^ But wliile all

the members must be notified, in order to the validity of the transactions had at

the meeting, it is not necessary that all should be present, but it will be sufficient

if a quorum assemble.^'' It follows that proceedings at a special meeting held by
a bare majority of the members of a board, without notice to the other members,
are void, although all those present voted in favor of the action taken, and the

result would have been the same had the other members been present.^]- But all

this proceeds upon the assumption that it is practicable to give notice ; and it has

accordingly been held that the action of the majority is not invalidated because
absent directors, out of the state, failed to receive notice of the meeting.^

b. Certainty in Stating Object of Meeting. Where the meeting is convened
for a special object, that object must be stated, and with reasonable certainty, and
the transaction of business which does not come within the description will be
Toidable.^^ Where the meeting is special, and the notice does not specify the

business to be transacted, it will be a good meeting for the transaction of ordinary

business.'" On the other hand a general notice of a directors' meeting, not speci-

fying the business to be transacted, is all that is necessary to establish the trans-

action of the ordinary business affairs of the corporation. '' ISTor does the rule

requiring the purposes of the meeting to be stated in the notice appLy to an
adjourned meeting, to be held at the call of the president, to hear the report of a

committee appointed upon the business for which the original meeting was
called."^

e. Time Which Must Be Allowed Between Notice and Meeting. It has been
held that in the absence of a by-law or custom to the contrary, at least one full

55. Com. X. Cullen, 13 Pa. St. 133, 53 Am.
Dec. 450.

56. Story v. Furman, 25 N. Y. 214.

57. Doernbecher v. Columbia City Lumber
Co., 21 Oreg. 573, 28 Pao. 899, 28 Am. St.

Rep. 766.

58. Chase v. Tuttle, 55 Conn. 455, 12 Atl.

874, 3 Am. St. Rep. 64. See also Halifax
Sugar Refining Co. v. Franeklyn, 59 L. J. Ch.
591, 62 L. T. Rep. N. S. 563.

Personal notice necessary.— There is a
holding to the effect that in the absence of

a statute, by-law, or other governing instru-

ment prescribing the manner in which notice

shall be given personal notice is necessary,

and that it will not be sufficient to leave a

copy of a written notice at the usual place of

residence of a director. Little Rock Bank
V. McCarthy, 55 Ark. 473, 18 S. W. 759, 29
Am. St. Rep. 60. ,

59. Hill V. Rich Hill Min. Co., 119 Mo. 9,

24 S. W. 223; Mercantile Library Hall Co.

V. Pittsburgh Library Assoc, 173 Pa. St. 30,

33 Atl. 744, 37 Wkly. Notes Cas. (Pa.) 533.

The necessity of stating in the notice the

business to be transacted at the meeting may,
under some governing statutes, arise even in

the cftse of meetings for the election of di-

rectors, as where it is attempted to amend
by-laws at such a meeting. Mutual F. Ins,

Co. V. Farquhar, 86 Md. 668, 39 Atl. 527 Uit-

ing Kent v. Quicksilver Min. Co., 78 N. Y
159; Com. v. Lancaster, 5 Watts (Pa.) 152]

For an illustration of this see Tiessen v. Hen
derson, [1899] 1 Ch. 861, 68 L. J. Ch. 353

80 L. T. Rep. N. S. 483, 6 Manson 340, 47
Wkly. Rep. 459.

Additional notice of meeting, and of an-

[50]

other meeting to be held afterward, when not
bad. Alexander v. Simpson, 43 Ch. D. 13!),

59 L. J. Ch. 137, 61 L. T. Rep. N. S. 708,
1 Meg. 457, 38 Wkly. Rep. 161 Idistinguished
in Tiessen v. Henderson, [1899] 1 Ch. 861,

68 L. J. Ch. 353, 80 L. T. Rep. N. S. 483,
6 Manson 340, 47 Wkly. Rep. 459].
Notice of an intention to adopt a by-law,

when necessary to the validity of the by-
law/ Mutual F. Ins. Co. v. Farquhar, 86 Md.
668, 39 Atl. 527.

60. New Haven Sav. Bank v. Davis, 8 Conn.
191, doubtfully holding that the giving of

a mortgage on real estate of the corporation
to secure a debt is an ordinary transaction.
61. In re Argus, 138 N. Y. 557, 34 N. E.

388, 53 N. Y. St. 270.
That the execution of a mortgage is not

such extraordinary business as is required to
be stated in a notice of a meeting of the di-

rectors convened for that purpose was held
in Ashley Wire Co. v. Illinois Steel Co., 60
111. App. 179 [affirmed in 164 111. 149, 45
N. E. 410, 56 Am. St. Rep. 187].

62. Ashley Wire Co. v. Illinois Steel Co.,

164 111. 149, 45 N. E. 410, 56 Am. St. Rep.
187 [affirming 60 111. App. 179].

In England the directors of a company can,

at any meeting of the board, deal with all

affairs of the company then requiring atten-

tion, whether ordinary or not; and previous
notice of the special business to be trans-
acted is not a necessary condition of the pro-
ceedings being valid. They can for instance
appoint a director, appoint solicitors and
bankers, and accept an offer for the use of
offices. La Compagnie de Mayville v. Whit-
ley, [1896] 1 Ch. 788, 74 L. T. Rep. N. S. 441.

[IX, F. 3, e]
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day's notice should be given of a directors' meeting. Therefore a notice for a
special meeting of the board of managers of a corporation \aprimafade insuffi-

cient in time, where it calls for a meeting at four o'clock of the day succeeding-
that upon which it is mailed to the members, and there is no evidence that any
director received the notice until the morning of the day appointed for the
meeting.**

d. Notice of Adjourned Meetings Must Be Given. Adjourned meetings are
special meetings, and members not present when the adjournment took place
must be notified. Where a regular meeting of the directors of a corporation,
from which some of the members are absent, is adjourned to a future day, the
hour of which is not fixed, tlie meeting, held on the day to which the adjourn-
ment was had, is a special meeting, of which notice is required to be given to

the absentees at the regular meeting ; and when no such notice is given, no act

requiring the concurrence of a majority of the quorum can be done in such a
case. An assessment levied at the adjourned meeting, in the absence of the
former absentees, is a nullity.^

4. Informalities in Assembling Meeting Cured. As in the case of general meet-
ings of corporations,* so in the case of meetings of directors, the want of notice
or of other formalities or requisities to the assembling of a valid meeting is cured
where all the directors meet and without dissent proceed to act upon the business

which is brought before the meeting.**

5. Conduct of Meeting. It has been held that a shareholder who has never
been elected a director of the corporation cannot act as president pro tempore at

a directors' meeting.*''

6. Presumption That Directors' Meetings Were Regularly Called. "Where
meetings of a legally constituted board of directors have been held, at which
business has been transacted pursuant to the purposes for which the corporation

was organized, it will be presumed that such meetings were regularly called and

63. Mercantile Library Hall Co. v. Pitts-

burg Library Assoc, 173 Pa. St. 30, 33 Atl.

744, 37 Wkly. Notes Cas. (Fa.) 533.

64. Thompson v. Williams, 76 Cal. 153, 18

Pac. 153, 9 Am. St. Rep. 187.

Power of minority to adjourn.—It has been
held that a minority of the directors of a
railroad company, although legally assem-

bled, pursuant to call, cannot lawfully ad-

journ the meeting to a place fifty miles dis-

tant. State V. Smith, 48 Vt. 266.

As to adjourned meetings see supra, IV,

C, 3.

65. See supra, IV, D, 9.

So held under a statute which, although
mandatory, had no negative words, in Troy
Min. Co. V. White, 10 S. D. 475, 74 N. W.
236, 42 L. E,. A. 549. See also Jones v. Mil-

ton, etc., Turnpike Co., 7 Ind. 547; Lord v.

Anoka, 36 Jlinn. 176, 30 N. W. 550; State v.

Smith, 22 Jlinn. 218.

Action taken at a meeting of trustees,

where all are present, valid, although not
formally expressed. Whitehead v. O'Sul-

livan, 12 Misc. (N. Y.) 577, 33 N. Y. Suppl.

1098, 67 N. Y. St. 801.

66. National City Bank v. Johnston, 133

Cal. 185, 60 Pac. 776. See Stobo v. Davis
Provision Co., 54 111. App. 440; Broughton
V. Jones, 120 Mich. 462, 79 N. W. 691; Min-
neapolis Times Co. v. Nimocks, 53 Minn. 381,

55 N. W. 546. See also Jordan v. Collins,

107 Ala. 572, 18 So. 137; United Growers

[IX. F, 3, e]

Co. V. Eisner, 22 N. Y. App. Div. 1, 47 N. Y.
Suppl. 906 {.citing Leavitt v. Yates, 4 Edw.
(N. Y.) 134].

When promissory note authorized at meet-
ing assembled without notice is invalid in

hands of one not a hona fide holder. Close
1). Potter, 5 Misc. (N. Y.) 543, 25 N. Y.
Suppl. 972. But this is not so where two
of the three directors composing the board
went into the presence of the third, who was
sick, and forced a meeting upon him, al-

though there was a by-law authorizing the
holding of a meeting without notice when the
three directors were present. State v. Man-
hattan Rubber Mfg. Co., 149 Mo. 181, 50
S. W. 321. Compare, however, Stobo v. Davis
Provision Co., 54 111. App. 440.

Notice good, although signed with a rub-
ber stamp.—^Ashley Wire Co. v. Illinois Steel
Co., 164 111. 149, 45 N. E. 410, 56 Am. St.

Kep. 187 [affirming 60 111. App. 179].

Notice may be sent by mail, when. Stock-
ton Combined Harvester, etc., Works v.

Houser, 109 Cal. 1, 10, 41 Pac. 809.

67. Benson v. Keller, 37 Oreg. 120, 60
Pac. 918.

At a general meeting of an English com-
pany, the chairman, supported by a vote of
the majority, can stop the debate after the
resolutions have been reasonably discussed.

Wall V. London, etc., Assets Corp., [1898]
2 Ch. D. 469, 67 L. J. Ch. 596, 79 L. T. Rep.
N. S. 249, 47 Wkly. Rep. 219.
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held for the transaction of such business, and the burden of proof rests upon one
who maintains the contrary^K"

7. These Principles Varied by Corporate Usage. The foregoing rules, like

many other rules respecting the mode of corporate action, may be overcome by
proof of a contrary liabit or usage of acting on the part of the directors. Thus
if the directors adopt a practice, of giving their separate assent to the execution

of contracts by their agents it will have the same force as if done by a regular

meeting of the board ; otherwise the public could not deal with the corporation

in safety.*' So it has been held that where the articles of association of a com-
pany do not prescribe the number of directors required to constitute a quorum,
the number who usually act in conducting the business of the company will con-

stitute a quorum.™ * So where it was proved that claims against a corporation

were approved by a majority of the board of directors, in accordance with the

customary usage pi the board in such cases, this was held sufficient proof of

approval^ in the absence of a law or by-law restricting the directors to a different

mode.'''^

,

G. Obligations of Directors as Fiduciaries— I. Directors Are Trustees

For Shareholders. The directors of a corporation occupy a fiduciary relation

toward the shareholders and are treated by courts of equity as trustees for

them.^
2. Bound to Act With Utmost Good Faith. Directors are bound to exercise

notliing short of the vherriTna fides of the civil law. They must not in any
degree allow their official conduct to be swayed by their private interest, unless

that interest is the interest which they have in the good of the company in com-

68. Singer v. Salt Lake Copper Mfg. Co.,

17 Utah 143, 53 Pac. 1024, 70 Am. St. Eep.
773.

There is no presumption that the meeting
was a special one, or that the directors were
not duly notified of it. Barrell v. Lake View
Land Co., 122 Cal. 129, 54 Pac. 594.

69. Bank of Middlebury v. Rutland, etc.,

E. Co., 30 Vt. 159. A later case in Vermont
advances the untenable proposition that a
formal meeting of the directors of a corpora-

tion is not necessary in order to enable them
to do any act which is within their corporate

powers. Waite 1/. Eindham County Min. Co.,

37 Vt. 608.

70. Lane v. Brainerd, 30 Conn. 565 ; In n-,

Tavistock Ironworks Co., L. E. 4 Eq. 233, 36
L. J. Ch. 616, 16 L. T. Eep. N. S. 824, 15

Wkly. Eep. 1007. So where the words of a
charter are doubtful. Eex v. Varlo, Cowp.
248.

71. Longmont Supply Ditch Co. v. Coff-

man, 11 Colo. 551, 19 Pac. 508.

72. California.—^Bradbury v. Barnes, 19

Cal. 120.

Eaiisas.— Hale v. Eepublican Eiver Bridge
Co., 8 Kan. 466.

Missouri.— Chouteau v. Allen, 70 Mo. 290.

New York.— Bliss v. Matteson, 45 N. Y. 22,

52 Barb. 335; Eobertson v. Bullions, 11 N. Y.

243; Butts V. Wood, 38 Barb. 181 [affirmed

in 37 N. Y. 317] ; Karnes v. Eochester, etc.,

R. Co., 4 Abb. Pr. N. S. 107 ; Cunningham i;.

Pell, 5 Paige 607; Eobinson v. Smith, 3

Paige 222, 24 Am. Dec. 212; Verplanck v.

Mercantile Ins. Co., 2 Paige 438, 1 Edw. 84;

Atty.-Gen. v. Utica Ins. Co., 2 Johns. Ch.

371; Scott V. Depeyster, 1 Edw. 513.

jlvania,— Simons v. Vulcan Oil, etc.,

Co., 61 Pa. St. 202, 100 Am. Deo. 628.

Tennessee.— Lane v. West Tennessee Bank,
9 Heisk. 419.

Wisconsin.— Cook v. Berlin Woolen Mill

Co., 43 Wis. 433.

United States.— Koehler v. Black River
Falls Iron Co., 2 Black 715, 17 L. ed. 339;
Corbett v. Woodward, 6 Fed. Cas. No. 3,223,

5 Sawy.' 403.

England.— Imperial Mercantile Credit As-
soc. V. Coleman, L. R. 6 H. L. 189, 42 L. J.

Ch. 644, 29 L. T. Rep. N. S. 1, 21 Wkly. Rep.
696; In re Anglo-Greek Steam Nav., etc.,

Co., 35 Beav. 399, 12 Jur. 323, 14 L. T. Rep.
N. S. 120, 14 Wkly. Rep. 624; Great Luxem-
bourg R. Co. V. Magnay, 25 Beav. 586, 4
Jur. N. S. 839, 6 Wkly. Rep. 711; Williams
V. Page, 24 Beav. 654, 4 Jur. N. S. 102, 27
L. J. Ch. 425; In re Cameron's Coalbrook,

etc., R. Co., 18 Beav. 339 ; York, etc., R. Co.

V. Hudson, 16 Beav. 485, 22 L. J. Ch. 529,

1 Wkly. Rep. 187, 510, 19 Eng. L. & Eq.

361 ; Albion Steel, etc., Co. v. Martin, 1

Ch. D. 580, 45 L. J. Ch. 173, 33 L. T. Rep.
N. S. 660, 24 Wkly. Rep. 134; Ernest v.

Croysdill, 2 De G. F. & J. 175, 63 Eng. Ch.

137; Matter, of Cameron's Coalbrook iSteam

Coal, etc., Co., 5 De G. M. & G. 284, 24 L. J.

Ch. 130, 2 Wkly. Rep. 448, 54 Eng. Ch. 226;
Aberdeen R. Co. v. Blakie, 2 Eq. 1281, 1 Macq.
461, 1 Paterson Sc. App. 391, 1 Paton App.
Cas. 119, 26 Sc. Jur. 628; Benson v. Heathorn,
1 Y. & Coll. Ch. 326, 20 Eng. Ch. 326.

See also Cumberland Coal, etc., Co. V.

Parish, 42 Md. 598 (where it is said that
they are agents for the shareholders) ; Par-
sons V. Hayes, 14 Abb. N. Cas. (N. Y.) 419

[IX, G, 2]
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mon with all the other shareholders. This principle is asserted and illustrated by
judicial decisions almost without number.''?/ This duty results from the nature of

their employment, and without any stipulation to that effect.'* Their private

interest must yield to their official duty whenever those interests are conflicting.''^

They must neither exercise their trust for their own private exclusive benefit, nor
for the benefit of third persons. They cannot on the one hand give away the

property of the corporation ''^ or release its securities '" or, on the other, take to

themselves advantages not common to all the shareholders. And any arrange-

ment by them with a contractor with the corporation by which they are to share

in the profits of the contract must be confirmed by the shareholders.''^ And
where a director, by means of his power as such, secures to himself any advantage
over other shareholders or creditors, equity will treat the transaction as void or

charge him as trustee for the benefit of the injured parties ; nor can such director,

as to such parties, claim to have acted in ignorance of what it was his duty to

know concerning the conduct and condition of the affairs of the corporation.'^'

And an agreement of a director to use his vote and influence to the disadvantage
of the corporation, and in the interest and for the benefit of third persons, is an
immoral and corrupt agreement and will not be enforced.*' Being the agents of

the corporation, if they exercise their functions for the purpose of injuring its

interests and alienating its property, they are personally liable for the loss

occasioned thereby ;
'^ and, being trustees of the corporate assets for its shareholders,

whenever they have to divide those assets among the shareholders they must give

to each his proportionate share.^

3. In What Sense Trustees For Creditors of Corporation. Until insolvency

exists or is foreseen, the directors of a corporation sustain no fiduciary relation to

creditors, but are merely the agents of the corporation, acting for their own prin-

cipal.^ They can be regarded as trustees for the creditors of the corporation only

to the extent that the assets of a corporation are a trust fund for its creditors,

under principles elsewhere considered.^ To the extent to which the assets of a

corporation may be regarded as a trust fund for its creditors,*^ the directors are

undoubtedly the trustees of those assets for the creditors of the corporation.''

(where it is said that they are trustees for the 80. Attaway v. St. Louis Third Nat. Bank,
corporation). 03 Mo. 485, 5 S. W. 16.

As to the sense in which they may be re- 81. Atty.-Gen. v. Wilson, Cr. & Ph. 1, 4

garded as agents see su-pra, IX, C, 1. Jur. 1174, 10 L. J. Ch. 53.

President of corporation to whom the share- 82. Hale v. Republican River Bridge Co.,

holders intrusts their shares for sale is bound 8 Kan. 466. Therefore a resolution of the

to account for secret profits as a quasi-trus- shareholders, placing certain shares at the

tee. Mulvane v. O'Brien, 58 Kan. 463, 49 disposal of the directors, does not mean at

Pac. 607. their disposal for their personal benefit, but

73. Alabama.— Perry v. Tuskaloosa Cot- for the benefit of the company; and they

ton-Seed Oil Mill Co., 93 Ala. 364, 9 So. 217. must account as trustees for the disposition

Illinois.— Bestor v. Wathen, 60 111. 138. which they may have made of them. York,
loica.—Blair Town Lot, etc., Co. v. Walker, etc., R. Co. v. Hudson, 16 Beav. 485, 22 L. J.

50 Iowa 376. Ch. 529, 1 Wkly. Rep. 187, 510, 19 Eng. L. &
New Yorfc.— Blake r. Buffalo Creek R. Co., Eq. 361.

56 N. Y. 485; Leavitt r. Yates, 4 Edw. 134. 83. Briggs v. Spaulding, 141 U. S. 132, 11

United 67ates.— Koehler v. Black River S. Ct. 924, 35 L. ed. 662.

Falls Iron Co., 2 Black 715, 17 L. ed. 339. 84. See supra, VIII, B, 1 et seq.

74. Cumberland Coal, etc., Co. v. Parish, 85. See for a treatment of this subject

42 Md. 598; Benson v. Heathorn, 1 Y. & in entiro 2 Thompson Corp. § 2951 et seq.

Coll. Ch. 326, 20 Eng. Ch. 326. 86. Richards r. New Hampshire Ins. Co.,

75. In re Cameron's Coalbrook, etc., R. 43 N. H. 263; Bliss r. Matteson, 45 N. Y.
Co., 18 Beav. 339. 22; Conro ». Port Henry Iron Co., 12 Barb.

UQ. Union Bank v. Jones, 4 La. Ann. 236. (N. Y.) 27; Cunningham v. Pell, 5 Paige
77. Gallery v. National Exch. Bank, 41 (N. Y.) 607; Jackson r. Ludeling, 21 Wall.

Mich. 169, 2 N. W. 193, 32 Am. Rep. 149. (U. S.) 616, 22 L. ed. 492. That the presi-

78. Paine v. Lake Erie, etc., R. Co., 31 dent of a gravel-road company borrowing
Ind. 283. money on duly authorized assessments against

79. Corbett r. Woodward, 6 Fed. Cas. No. abutting lands, who collects the assessments
3,223, 5 Sawy. 403. on the faith of which the loans were obtained,

[IX, G, 2]
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Modern judicial statements tend to qualify this doctrine, but the directors are said

to be trustees of the creditors " to a considerable degree," ^ or " in a certain

sense." ^ It is also said, speaking of bank directors, that they are not trustees in

a technical sense, but that their relation to the corporation is rather that of an
agent to his principal, when viewed with reference to the rights of creditors.'^

The so-called " trust-fund doctrine " does not seem to have found a foothold in

England with respect to business corporations, but in one case in that country it

was distinctly denied.™ The modern tendency is to restrain the doctrine to the

case of insolvent corporations; and the difficulty of holding directors to the

contrary relations of agents for the corporation and fiduciaries of its creditors at

once suggests itself to the mind.'' Excluding such corporations as savings-banks,

mutual insurance companies, and mutual benefit societies, the general view
unquestionably is that in the absence of statutes making a different rule the

directors of a corporation are not personally liable to its creditors.''

4. To What Extent Trustees For General Public. The directors of corpora-

tions created for the performance of public duties, such as railway companies, are

also in a qualified sense trustees of their powers for the general public as well as

for their shareholders ; and hence a contract by which they are to receive a

private gain for the exercise of their powers, in a matter wherein the public have
an interest, such as the matter of locating a line of railroad or a railway station, is

contrary to public policy, and is essentially immoral and corrupt in its tendencies
;

and consequently no such contract can be enforced in a court of justice.'^

5. Bound to Exercise Their Powers For Benefit of Corporation Only— a. In

General. Directors of a corporation are bound to the exercise of the utmost good
faith to the end of conserving its property and furthering its interests and the

objects for which it was created. Any action on their part tending to the impair-

ment of corporate rights, the sacrifice of corporate interests, the retardation of

the objects of the corporation, and afortiori the destruction of the corporation

itself, will be regarded as a flagrant breach of trust on the part of the directors

engaged therein.'i/

holds the funds as a, trustee for the lenders, 92. Smith f. Poor, 40 Me. 415, 63 Am.
and is personally responsible to them for any Dec. 672; Fusz v. Spaunhorst, 67 Mo. 256;
diversion thereof, see Pugh v. Miller, 126 Ind. Winter v. Baker, 34 How. Pr. (N. Y.) 183;

189, 25 N. E. 1040. Zinn v. Mendel, 9 W. Va. 580.

87. Jackson v. Ludeling, 21 Wall. (U. S.) 93. St. Louis, etc., R. Co. v. Mathers, 71

616, 22 L. ed. 492. 111. 592, 22 Am. Rep. 122; Linder v. Car-

88. Bliss V. Matteson, 45 N. Y. 22. penter, 62 111. 309 ; Bestor v. Wathen, 60

89. Briggs v. Spaulding, 141 U. S. 132, 11 111. 138; Fuller v. Dame, 18 Pick. (Mass.)

S. Ct. 924, 35 L. ed. 662. 472; Holladay v. Patterson, 5 Oreg. 177;

90. In re Wincham Shipbuilding, etc., Co., Woodstock Iron Co. v. Richmond, etc., Ex-

9 Ch. D. 322, 48 L. J. Ch. 48, 38 L. T. Rep. tension Co., 129 U. S. 643, 9 S. Ct. 402, 32

N. S. 659, 26 Wkly. Rep. 823. L. ed. 819.

The American doctrine appears to have 94. California.— Wright v. Oroville Gold,

been adopted from the English doctrine that etc., Min. Co., 40 Cal. 20.

the property of a charitable corporation is a Louisiana.— State v. Citizens' Sav. Bank,
trust fund, and that the court of chancery 31 La. Ann. 836.

has jurisdiction over its custodians as trus- Massachusetts.— Peabody v. Flint, 6 Allen

tees. See Green's Brice's Ultra Vires (2ded.) 52.

50, and the American note; also Atty.-Gen. Michigan.— Hart v. Brockway, 57 Mich.

V. Aspinall, 1 Jur. 812, 7 L. J. Ch. 51, 2 Myl. 189; Bank Com'rs v.- Brest Bank, Harr. Ch.

& C. 613, 14 Eng. Ch. 613. The doctrine was 106.

first announced in this country by Story, -J., Hew Jersey.— Hilles v. Parrish, 14 N". J.

in a case at circuit, in 1824. Wood v. Dum- Eq. 380.

mer, 30 Fed. Cas. No. 17,944, 3 Mason 308. New Yorh.— Taylor v. Earle, 8 Hun 1;

He professes to found it on the doctrine of Frothingham -c. Barney, 6 Hun 366; Gray
an earlier English chancery case (Curson v. New York, etc.. Steamship Co., 3 Hun
V. African Co., 1 Vern. 121), but an exam- 383; Copeland v. Citizens' Gas Light Co.,

ination of that case will show that it dis- 61 Barb. 60; Abbot v. American Hard Rub-
closes no adequate basis for the doctrine. ber Co., 33 Barb. 578; Conro v. Port Henry

91. Smith V. Hurd, 12 Mete. (Mass.) 371, Iron Co., 12 Barb. 27; Gross v. Sackett, 2
46 Am. Dec. 69Q- Bosw. 617; Brouwer v. Hill, 1 Sandf. 629;
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b. Cannot Deal at Onee For Themselves and Fof Corporation. Directors will

not be allowed to assume double relations, dealing for themselyes and for the
corporation at the same time ; but they will be compelled to account to the cor-

poration or to its legal representative for any secret profits which they may have
made by such dealing.'^

e. Cannot Create Any Relation Making Their Personal Interests Antagonistic
to Those of Corporation. Directors will not be permitted to create any relation

between themselves and the corporation, or its property, which will make their

personal interests antagonistic to that of the corporation."

d. Cannot Vote Upon Questions Affecting Their Private Interest. A director

cannot with propriety vote in the board of directors upon a matter affecting his

own private interest any more than a judge can sit in his own case ; and any reso-

lution passed at a meeting of the direetprs at which a director having a personal
interest in the matter voted will be voidable at the instance of the corporation or

the shareholders, without regard to its fairness, provided the vote of such director

was necessary to the result.^ Thus as we shall hereafter see '* if the directors of

a company vote themselves a salary or compensation for managing its affairs, they
may be compelled to account in equity for the money so misappropriated,

although a resolution passed with the aid of such a disqualified vote is good as

respects the rights of third persons dealing with the corporation in good faith ;
^

and it seems that it is good as against all parties, until challenged and set aside,

and that it will not be set aside by reason of the disqualified vote alone, in the

absence of any allegation or proof of bad faith.^

Brouwer v. Appleby, 1 Sandf. 158; Smith
v. New York Consol. Stage Co., 18 Abb. Fr.

419; Paine v. Irwin, 59 How. Pr. 316; Shel-

don Hat Blocking Co. v. Eickmeyer Hat
Blocking Co., 56 How. Pr. 70; Ward v. Sea
Ins. Co., 7 Paige 294.

Pennsylvania.'— Bedford E. Co. f. Bowser,
48 Pa. St. 29.

South Carolina.— Smith v. Smith, 3 De-

sauss. 557.

Vermont.— Stevens v. Willard, 43 Vt.

692.
United States.— In re Lady Bryan Min.

Co., 14 Fed. Cas. No. 7,978, 1 Sawy. 349.

England.— Ward v. Attornies Soc, 1 Coll.

370, 28 Eng. Ch. 370.

95. Ward v. Davidson, 89 Mo. 445, 1 S. W.
846 (per Black, J.) ; Wardell v. Union Pac.

R. Co., 103 U. S. 651, 26 L. ed. 509. It has
been held that they will not be allowed to set

off the indebtedness of the corporation to

them for their fees or compensation, against

their liability as subscribers for its shares,

and thereby get rid of their liability as

shareholders. M re European Cent. R. Co.,

L. R. 13 Eq. 255, 41 Eng. Ch. 251, 26 L. T.

Rep. N. S. 92.

96. Attaway v. St. Louis Third Nat. Bank,
93 Mo. 485 [reversing 15 Mo. App. 578]

;

Brewster v. Stratman, 4 Mo. App. 41. As
to the eifect of directors becoming interested

adversely to the corporation see Cook v. Sher-

man, 20 Fed. 167, 4 McCrary 26, where there

is an extensive note. See further as to the

governing principle Van Home v. Fonda, 5

Johns. Ch. (N. Y.) 388; Keller v. Leib, 1

Penr. & W. (Pa.) 220; Galbraith v. Elder,

8 Watts (Pa.) 81; Walley v. Whalley, 1

Vern. 484. A director must therefore refund

to the company commissions and brokerage
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fees which he receives as ship's husband in
dealing with the company. Benson v.

Heathorn, 1 Y. & Coll. Ch. 326, 20 Eng. Ch.
326. And the treasurer of the corporation
will not be allowed to buy up a claim against
it, and use it as a basis of enforcing the
statutory liability of a director. Hill v.

Frazier, 22 Pa. St. 320.

Illustrations of this principle, showing
when and when it does not apply.— Keokuk
Northern Line Packet Co. v. Davidson, 95
Mo. 467, 8 S. W. 545; Jackson v. Ludcling,
21 Wall. (U. S.) 616, 22 L. ed. 492; Drury
V. Milwaukee, etc., R. Co., 7 Wall. (U. S.)

299, 19 L. ed. 40. The fact that one is presi-

dent of a corporation, and therefore a di-

rector, does not prevent him from doing that
which the corporation has lost its ability to

do, even if continued in existence. Murray
V. Vanderbilt, 39 Barb. (N. Y.) 140. And
see Hannerty v. Standard Theatre Co., 109
Mo. 297, 19 S. W. 82.

97. Graves v. Mono Lake Hydraulic Min.
Co., 81 Cal. 303, 22 Pac. 665; Smith v. Los
Angeles Immigration, etc., Assoc., 78 Cal.

289, 20 Pac. 677, 12 Am. St. Rep. 53; Cham-
berlain V. Pacific Wool-Growing Co., 54 Cal.

103.

98. See infra, IX, Q, 7.

99. Baird v. Washington Bank, II Serg.

& R. (Pa.) 411.

1. Leavitt v. Oxford, etc.. Silver Min. Co.,

3 Utah 265, 1 Pac. 356. Moreover directors

who are themselves wrong-doers or the parti-

sans of the wrong-doer are disqualified from
acting as the representatives of the corpora-
tion, in any litigation for the correction of
the wrong which they are alleged to have
committed or approved. Knoop v. Bohmrich,
49 N. J. Eq. 82, 23 Atl. 118.
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e. Cannot Act For Corporation and For Opposing Interest. Contracts made
by directors who at the same time represent an opposing interest, generally where
the other contracting party is a corporation in which they are also directors,^ are

not void db initio, but are voidable in a proper proceeding taken for that pur-

pose, by the corporation, its shareholders, or its creditors.^ They will not
be specifically performed against the objection of the injured corporation, or of

any other party having a standing to object, so long as they remain in fieri}
Any proceeding to rescind such a contract must be taken in time, and before the

rights of innocent third parties have supervened.' It seems that while a court of

equity will scrutinize such contracts and set them aside on the least appearance
of unfairness, yet this will not be done upon the mere fact being shown that tlie

directors of the corporation were so situated with reference to the action which
their votes in the directorate caused to be taken that the transaction inured to

their personal benefit, where it was also shown to be plainly beneficial to the
corporation.*

6. Cannot Secure to Themselves an Advantage Not Common to All Shareholders.
Directors, who are also creditors of the corporation, will not be permitted to

raise money by a mortgage of the property of the corporation, to pay off debts
due by the corporation to themselves, without providing for the discharge of

other debts, thus securing to themselves an advantage not common to all the

shareholders.V
7. Engagements Contrary to Duty Voidable. An engagement by a person who

is a director or other officer of a corporation, by which he agrees to do a thing
which is or may become injurious to the shareholders or to a majority of them, is

an agreement contrary to the duty involved in his trust, and is voidable.'

8. Not Allowed to Make Profit Out of Their Trust— a. In General. Such
being the position of directors, equity will not allow them to make a profit out

2. As to which see infra, IX, J, 1, a et seq.

3. See infra, IX, J, 6 et seq.

4. Charter Gas Engine, etc., Co. v. Charter,

47 111. App. 36; Davis Provision Co. v.

Fowler, 20 N. Y. App. Div. 626, 47 N. Y.
Suppl. 205. As where the president of a
corporation assumes to make a contract for

it, for the purchase of goods from another
corporation, of which he is also president.

Michigan Slate Co. ;;. Iron Range, etc., R.
Co., 101 Mich. 14, 59 N. W. 646.

5. Genesee Valley, etc., R. Co. v. Eetsof
Min. Co., 15 Misc. (N. Y.) 187, 36 N. Y.
Suppl. 896, 72 N. Y. St. 231.

6. Of this a good illustration is afiEorded

by Bucksport, etc., R. Co. v. Edinburgh, etc..

Redwood Co., 68 Fed. 972, 16 C. 0. A. 74.

7. Koehler v. Black River Falls Iron Co.,

2 Black (U. S.) 715, 17 L. ed. 339. See also

Farmers', etc.. Bank v. Downey, 53 Cal. 466,
31 Am. Rep. 62; Stratton v. Allen, 16 N. J.

Eq. 229; Van Hook v. Somerville Mfg. Co.,

5 N. J. Eq. 137; Matter of Cameron's Coal-

brook Steam Coal, etc., Co., 5 De G. M. & G.
284, 24 L. J. Ch. 130, 2 Wkly. Rep. 448, 34
Eng. Ch. 226. Compare Buell v. Bucking-
ham, 16 Iowa 284, 85 Am. Dec. 516; Smith
V. Lansing, 22 N. Y. 520.

8. Maryland.— Davis v. Gfemmell, 70 Md.
356, 17 Atl. 259.

Massachusetts.— Woodruff v. Wentworth,
133 Mass. 309; Guernsey v. Cook, 120 Mass.
501 ; Fuller V. Dame, 18 Pick. 472.

Missouri.— Attaway v. St. Louis Third
Nat. Bank, 93 Mo. 485, 5 S. W. 16.

New York.— Bliss «. Matteson, 45 N. Y.

22.

United States.— Woodstock Iron Co. v.

Richmond, etc.. Extension Co., 129 U. S.

643, 9 S. Ct. 402, 32 L. ed. 819; Wardell v.

Union Pac. R. Co., 103 U. S. 651, 26 L. ed.

509.

Illustrations of this principle.— This prin-

ciple condemned an agreement by which a
corporation, on purcflasing the business of a,

partnership, bribed one of the partners, by
entering into a personal contract with him to

retain him as vice-president of the new cor-

poration, organized to take over the business,

at a salary of five thousand dollars a year.

West V. Camden, 135 U. S. 507, 10 S. Ct.

838, 34 L. ed. 254. It condemned an agree-

ment made by a majority of the directors of

a corporation among themselves, privately

and unofficially, that they should be paid a
percentage upon all the money raised upon
the credit of a bond of indemnity, signed by
them, against the future indebtedness of the
corporation. Butler v. Cornwall Iron Co.,
22 Conn. 335. It prevented a director who
had given an ordinary bond and mortgage to
the corporation as security for a loan made
by it to him from setting up, as a defense
to the foreclosure of the mortgage,, that, by
a secret parol agreement between him and
the other directors, the loan had been re-

paid by reason of his shares of stock in the
corporation having been fully paid up.
Pangborn v. Citizens' Bldg. Assoc, 35 N. J.
Eq. 341.
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792 [10 Cye.J CORPORATIONS

of their trust ; and equity will, at the suit of the corporation or of the sharehold-

ers, relieve against any arrangement by which they attempt so to do.y
b. Must Aeeount to CoFporation For Secret Profits Acquired Through Breach

of Trust. As in ths case of other trustees,'" directors of corporations must
account to their corporation, or to its lawful representative, for all profits which
they have secretly made through breaches of their official trust.ii. This principle

9. 'Maine.— European, etc., Co. %. Poor, 59
Me. 277.

Massachusetts.— Parker v. Nickerson, 112
Mass. 195.

Missouri.— Keokuk Northern Line Packet
Co. V. Davidson, 95 Mo. 467, 8 S. W. 545.

j^eiv Jersey.— Redmond v. Dickerson, 9

N. J. Eq. 507, 59 Am. Dee. 418.

yew York.— Blake v. Buffalo Creek E. Co.,

56 N. Y. 485 ; Bain v. Brown, 56 N. Y. 285

;

Butts v. Wood, 37 N. Y. 317; Cumberland
Coal, etc., Co. v. Sherman, 30 Barb. 553.

Oregon.— Schetter v. Southern Oregon Co.,

19 Oreg. 192, 24 Fac. 25.

Pennsylvania.— Keystone Surgical Supply
Mfg. Co. V. Bate, 187 Pa. St. 460, 41 Atl.

299.

Rhode Island.— Hodges v. New England
Screw Co., 1 R. I. 312, 53 Am. Dec. 624.

United States.— West Virginia Twin-Lick
Oil Co. V. Marbury, 91 U. S. 587, 23 L. ed.

328; Koehler v. Black River Falls Iron Co.,

2 Black 715, 17 L. ed. 339.

England.— Parker v. McKenna, L. R. 10

Ch. 96. 44 L. J. Ch. 425, 31 L. T. Rep. N. S.

739, 23 Wkly. Rep. 271; In re International

Contract Co., L. R. 6 Ch. 525; Madrid Bank
V. Pelly, L. R. 7 Eq. 442, 21 L. T. Rep. N. S.

13 ; Imperial Mercantile Credit Assoc. ;;. Cole-

man, L. R. 6 H. L. 189, 42 L. J. Ch. 644,

29 L. T. Rep. N. S. 1, 21 Wkly. Rep. 696
[reversing L. R. 6 Ch. 558, 40 L. J. Ch. 262,

24 L. T. Rep. N. S. 290, 19 Wkly. Rep. 481]

;

Gaskell v. Chambers, 26 Beav. 360, 5 Jur.

N. S. 52, 28 L. J. Ch. 385; Great Luxem-
bourg R Co. V. Magnay, 25 Beav. 586, 4
Jur. N. S. 839, 6 Wkly. Rep. 711; In re

Cameron's Coalbrook, etc., R. Co., 18 Beav.

339; York, etc., R. Co. i". Hudson, 16 Beav.

485, 22 L. J. Ch. 529, 1 Wldy. Rep. 187,

510, 19 Eng. L. & Eq. 361.

Procuring corporate contract and reletting

it at a higher price.— In the application of

this doctrine, it is well held to be a fraudu-
lent breach of trust for a director and a
member of a building committee of a corpora-

tion to secure a contract for the construction

of a building for the corporation at a price

greater than a third person had offered to

take it, and to sublet it to the latter with-

out revealing the transaction to the cor-

poration ; and the corporation has the elec-

tion to rescind, or to waive the right to re-

scind, and pay the actual cost of the work to

be performed. Keystone Surgical Supply
Mfg. Co. V. Bate, 187 Pa. St. 460, 41 Atl.

299.

The rule as applicable to trustees generally

is stated and illustrated in the following
cases: Michoud v. Girod, 4 How. (U. S.)

503, 11 L. ed. 1076; Kimber v. Barber,
L. R. 8 Ch. 56, 27 L. T. Rep. N. S. 526,
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21 Wkly. Rep. 65; Tennant v. Trenchard,
L. R. 4 Ch. 537, 38 L. J. Ch. 169, 20 L. T.

Rep. N. S. 856; Bentley v. Craven, 18

Beav. 75; Gillett i'. Peppercorne, 3 Beav.
78, 43 Eng. Ch. 78; Hamilton v. Wright,
9 CI. & F. Ill, 8 Eng. Reprint 357; Blis-

set V. Daniel, 1 Eq. 484, 10 Hare 493, 18

Jur. 122, 1 Wkly. Rep. 529, 44 Eng. Ch.
478; Tyrrell v. London Bank, 10 H. L. Cas.

26, 8 Jur. N. S. 849, 31 L. J. Ch. 369, 6 L. T.

Rep. N. S. 1, 10 Wkly. Rep. 359 [affirming

27 Beav. 273]; Bowes v. Toronto, 11 Moore
P. C. 463, 14 Eng. Reprint 770; Fawcett i\

Whitehouse, 4 L. J. Ch. 0. S. 64, 8 L. J. Ch.
0. S. 50, 1 Russ. & M. 132, 5 Eng. Ch. 132;
Hichens v. Congreve, 1 Russ. & M. 150 note,

5 Eng. Ch. 150; Ex p. James, 8 Ves. Jr. 327,

7 Rev. Rep. 76. This is an application of the
general principle that an agent cannot specu-
late out of his agency, and that what he
gains by such speculation belongs to his prin-

cipal, and in the case of a trustee to the
trust fund. Tobey v. Robinson, 99 111. 222;
Atlee V. Fink, 75 Mo. 100, 42 Am. Rep. 385

;

Jacobus V. Munn, 37 N. J. Eq. 48; Bliss v.

Matteson, 45 N. Y. 22. See also in affirma-

tion of the principle Fuller v. Dame, 18

Pick. (Mass.) 472; Spinks v. Davis, 32 Miss.
152.

10. Perry Trusts, § 427 et seq.; Michoud
V. Girod, 4 How. (U. S.) 503, 11 L. ed. 1076;
Kimber v. Barber, L. R. 8 Ch. 56, 27 L. T.

Rep. N. S. 526, 21 Wkly. Rep. 65; Tennant
V. Trenchard, L. R. 4 Chr-537, 38 L. J. Ch.
169, 20 L. T. Rep. N. S. 856; Bentley v.

Craven, 18 Beav. 75 ; Gillett v. Peppercorne,
3 Beav. 78, 43 Eng. Ch. 78; Hamilton r.

Wright, 9 CI. & F. Ill, 8 Eng. Reprint 357;
Blisset V. Daniel, 1 Eq. 484, 10 Hare 493,

18 Jur. 122, 1 Wkly. Rep. 529, 44 Eng. Ch.
478 ; Fawcett v. Whitehouse, 4 L. J. Ch. 0. S.

64, 8 L. J. Ch, 0. S. 50, 1 Russ. & M. 132, 5
Eng. Ch. 132; Hichens v. Congreve, 1 Russ.
6 M. 150 note, 5 Eng. Ch. 150 ; Ex p. James,
8 Ves. Jr. 337, 7 Rev. Rep. 76.

11. Alabama.— Perry v. Tuskaloosa Cot-

ton-Seed Oil-Mill Co., 93 Ala. 364, 9 So. 217.

Kansas.— Thomas i'. Sweet, 37 Kan. 183,

14 Pac. 545.

Maine.— European, etc., R. Co. v. Poor,
59 Me. 277.

Massachusetts.— Parker v. Nickerson, 112
Mass. 195.

Missouri.— Keokuk Northern Line Packet
Co. V. Davidson, 95 Mo. 467, 8 S. W. 545;
Ward V. Davidson, 89 Mo. 445, 1 S. W. 846.

New Jersey.— Redmond v. Dickerson, 9

N. J. Eq. 507, 59 Am. Dec. 418.

New York.— Redhead v. Parkway Driving
Club, 148 N. Y. 471, 42 N. E. 1047 [affirming
7 Misc. 275, 27 N. Y. Suppl. 887, 58 N. Y.
St. 534]; Barnes v. Brown, 80 N. Y. 527;
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requires the contracting officers of the corporation to account to the corporation
for any commissions which they have received from the other contracting party ;

'^

or for any rebate which he may have received from the purchase-price of prop-
erty sold to the corporation, as a member of the purchasing committee of the

corporation, although he is also a member of a firm of real-estate brokers, and
maybe accountable to his firm for such rebate as commissions;'^ or for indemnifi-
cation money paid to him by the promoter of the corporation to secure him against

loss in purchasing the shares necessary to qualify him as a director thereof—
which money belongs to the corporation.'* I^or do the vermiculations by which
the unfaithful officer endeavors to conceal the real nature of the transaction have
any other effect than to show his guilty scienter, and thus furnish evidence against
him.'^

e. Such Contracts Inure to Benefit of Corporation or May Be Repudiated by It.

A contract by which a director uses his official power and influence to his own
personal advantage, or to the advantage of third persons, and to the disadvantage
of the corporation, is immoral and corrupt, in the sense that it will not be judi-

cially enforced ; " but it will be relieved against, at the suit of the corporation or of
its shareholders, under principles hereafter explained ; or it will, at the election of

Blake v. Buffalo Creek E. Co., 56 N. Y. 485

;

Butts V. Wood, 37 N. Y. 317; Cumberland
Coal, etc., Co. v. Sherman, 30 Barb. 553.

Pennsylvania.— Bird Coal, etc., Co. v.

Humes, 157 Pa. St. 278, 27 Atl. 750, 33
Wkly. Notes Cas. 174, 37 Am. St. Rep.
727.

Rhode Island.— Hodges v. New England
Screw Co., 1 R. I. 312, 53 Am. Dec. 624, 3

E. I. 9.

Enqland.— Parker v. McKenna, L. R. 10
Ch. 96, 44 L. J. Ch. 425, 31 L. T. Rep. N. S.

739, 23 Wkly. Rep. 271; In re International
Contract Co., L. R. 6 Ch. 525; Madrid Bank
V. Pelly, L. R. 7 Eq. 442, 21 L. T. Rep. N. S.

13; Imperial Mercantile Credit Assoc, v.

Coleman, L. R. 6 H. L. 189, 42 L. J. Ch. 644,
29 L. T. Rep. N. S. 1, 21 Wkly. Rep. 696 Ire-

versing L. R. 6 Ch. 558, 40 L. J. Ch. 262, 22
L. T. Rep. N. S. 357, 24 L. T. Rep. N. S.

290, 18 Wkly. Rep. 570, 19 Wkly. Rep. 481] ;

Great Luxembourg R. Co. v. Magnay, 25
Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Rep.
711; York, etc., R. Co. v. Hudson, 16 Beav.

485, 22 L. J. Ch. 529, 1 Wkly. Rep. 187, 510,

19 Eng. L. & Eq. 361; In re Cameron's Coal-

brook, etc., R. Co., 10 Beav. 339.

Illustrations of the doctrine of the above
text may be found in the following among
many other cases

:

California.—Farmers', etc.. Bank V. Downey,
53 Cal. 466, 31 Am. Rep. 62.

Kentucky.— Widrig v. Newport St. R. Co.,

82 Ky. 511.

Missouri.— Keokuk Northern Line Packet
Co. V. Davidson, 95 Mo. 467, 8 S. W. 545;
Ward V. Davidson, 89 Mo. 445, 1 S. W. 846.

New Jersey.— Redmond v. Dickerson, 9

N. J. Eq. 507, 59 Am. Dec. 418.

New York.— Rudd v. Robinson, 126 N. Y.

113, 26 N. E. 1046, 36 N. Y. St. 500, 22 Am.
St. Rep. 816, 12 L. R. A. 473 [reversing 54
Hun 339, 7 N. Y. Suppl. 535, 27 N. Y. St.

98]; St. James's Church i>. Church of Re-

deemer, 45 Barb. 356.
Pennsylvania.— Simons v. Vulcan Oil, etc.,

Min. Co., 61 Pa. St. 202, 100 Am. Dec. 628;

McElhenny's Appeal, 61 Pa. St. 188; Beeson
V. Beeson, 9 Pa. St. 279.

South Carolina.— Palmetto Lumber Co. r.

Risley, 25 S. C. 309. ^

England.— Madrid Bank v. Pelly, L. R. 7

Eq. 442, 21 L. T. Rep. N. S. 13; Imperial
Mercantile Credit Assoc, v. Coleman, L. R. 6

H. L. 189, 42 L. J. Ch. 644, 29 L. T. Rep.
N. S. 1, 21 Wkly. Rep. 696; Gaskell v. Cham-
bers, 26 Beav. 360, 5 Jur. N. S. 52, 28 L. J.

Ch. 385; York, etc., R. Co. v. Hudson, 16
Beav. 485, 22 L. J. Ch. 529, 1 Wkly. Rep.
187, 510, 19 Eng. L. & Eq. 361; In re Brighton
Brewery Co., 37 L. J. Ch. 278, 16 Wkly. Rep.
472; Ex p. Hill, 32 L. J. Ch. 154, 7 L. X.

Rep. N. S. 656, 1 New Rep. 148; Bowes v.

Toronto, 11 Moore P. C. 463, 14 Eng. Re-
print 770. See also Benson v. Heathorn, 1

Y. & Coll. Ch. 326, 20 Eng. Ch. 326.

12. Jameson v. Coldwell, 25 Oreg. 199, 35
Pae. 245.

13. Redhead v. Parkway Driving Club, 148

N. Y. 471, 42 N. E. 1047 [affirming 7 Misc.
(N. Y.) 275, 27 N. Y. Suppl. 887, 58 N. Y.
St. 887].

14. In re North Australian Territory Co.,

[1892] 1 Ch. 322, 61 L. J. Ch. 129, 65 L. T.

Rep. N. S. 800, 40 Wkly. Rep. 212 [following

In re Canadian Oil Works Corp., L. R. 10

Ch. 593, 44 L. J. Ch. 721, 33 L. T. Rep. N. S.

466, 24 Wkly. Rep. 191; In re Caerphilly
Colliery Co., 5 Ch. D. 336, 46 L. J. Ch. 339,
25 Wkly. Rep. 618, and distinguishing Caven-
dish Bentinck v. Fenn, 12 App. Cas. 652, 57
L. J. Ch. 552, 57 L. T. Rep. N. S. 773, 36
Wkly. Rep. 441].

15. See for illustration Rutland Electric

Light Co. V. Bates, 68 Vt. 579, 35 Atl. 480,

54 Am. St. Rep. 904.

16. Attaway v. St. Louis Third Nat. Bank,
93 Mo. 485, 5 S. W. 16. If a director opposes
a transaction pending between his corporation
and third persons, and the latter buy him off

and give their note to him as the price of

his treachery, he cannot on grounds of public
policy recover on the note. Kauffman r.

Keiper, 5 Pa. Dist. 620, 18 Pa. Co. Ct. 181.
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the corporation, inure to its benefit." It is therefore said to be either void, or to

inure to the benefit of the corporation.^^ If therefore a director acting for him-
self proposes to the corporation a contract, from the execution of which the

director will derive a secret profit, that profit belongs to the company at its

election."

d. Directors Have Power to Enter Into Open and Fair Contracts With Corpo-
ration. Directors are not disabled from entering into contracts with the corpora-

tion, provided there be enough directors on the other side of the contract to

make a quorum, and provided the contract is open, fair, and honest. The rule

Tinder consideration prohibits a director from acquiring secret profits through
contracts made with or for the corporation, but does not prohibit contracts with
tlie corporation, where there has been a full and fair disclosure of his interest in

the contract.^" For example it has been held that the shareholders and directors

of a manufacturing corporation, who, with their own money and on their own
credit and risk, erect new works, may make a profit thereon upon the sale to such
.corporation of such works, and are not accountable therefor, especially where the

transaction is advantageous to the corporation, has been ratified by a unanimous
vote at a shareholders' meeting, and an opportunity is given the shareholders to

rescind, with full knowledge of all the facts ; and where opportunity was also

given to the corporation to erect such works before their construction was under-

taken by the directors.^'

6. Rule Applies to Secret and Not to Open Profits. Such contracts will be
scrutinized in equity, and will be set aside if not made in tlie utmost fairness and
good faith.^ So far from being void ah initio, such contracts are good as against

third persons, who are not in a position to set up the rights of the corporation by
way of defense against them.^ The rule is specially applicable where, although
the director received a profit out of the transaction, the contract was made in

good faith, was not improvident, had been performed, and the corporation had
received the benefit of its performance, under which circumstances it has been

17. Sargent «. Kansas Midland R. Co., 48 v. Chambers, 26 Beav. 360, 5 Jur. N. S. 52,

Kan. 672, 29 Pac. 1063. 28 L. J. Ch. 385. See also Maxwell x>. Port
18. Sargent v. Kansas Midland R. Co., 48 Tennant Patent Steam Fuel, etc., Co., 24

Kan. 672, 29 Pac. 1063. Beav. 495.

19. Imperial Mercantile Credit Assoc. ». The same rule has been applied to the so-

Coleman, L. R. 6 H. L. 189, 42 L. J. Ch. 644, licitor and engineer of a corporation, acting

29 L. T. Rep. N. S. 1, 21 Wkly. Rep. 696. as its contracting agents. Hedges u. Paquett,

Obviously a director receiving from his com- 3 Oreg. 77 ; Mann v. Edinburgh Northern
pany shares of stock for which he has paid Tramways Co., [1893] A. C. 69, 57 J. P. 245,

nothing will be compelled to account to the 62 L. J. P. C. 74, 68 L. T. Rep. N. S.

company for his profits on the sale thereof. 96, 1 Reports 86.

Parker v. McKenna, L. R. 10 Ch. 96, 44 L. -J. 20. See Cavendish Bentincfc v. Penn, 12

Ch. 425, 31 L. T. Eep. N. S. 739, 23 Wkly. App. Cas. 652, 57 L. J. Ch. 552, 57 L. T. Rep.

Rep. 271; York, etc., R. Co. v. Hudson, 16 N. S. 773, 36 Wkly. Rep. 441. Compare
Beav. 485, 22 L. J. Ch. 529, 1 Wkly. Rep. 187, Hedges v. Paquett, 3 Oreg. 77 ; Robison v.

510, 19 Eng. L. & Eq. 361. Or he will be MoCracken, 52 Fed. 726 iafjirmed in 57 Fed.

compelled to pay the value of the shares, if 375, 6 C. C. A. 400] ; Kaye v. Croydon Tram-
retained by him, as where qualification shares ways Co., [1898] 1 Ch. 358, 67 L. J. Ch. 222,

are allotted to a director at the expense of 78 L. T. Rep. N. S. 237, 46 Wkly. Rep.
the company. In re Canadian Oil Works 405.

Corp., L. R. 10 Ch. 593, 44 L. J. Ch. 721, 33 21. Broughton v. Jones, 120 Mich. 462, 79

L. T. Rep. N. S. 466, 24 Wkly. Rep. 191; N. W. 691; Barr v. Pittsburgh Plate-Glass

In re Western of Canada Oil, etc., Co., L. R. Co., 57 Fed. 86, 6 C. C. A. 260 [affirming 51

20 Eq. 580; In re Diamond Fuel Co., 13 Fed. 33]. Compare U. S. Rolling Stock Co.

Ch. D. 169, 49 L. J. Ch. 301, 41 L. T. Rep. v. Atlantic, etc., R. Co., 34 Ohio St. 450, 32

717, 28 Wkly. Eep. 309. The directors Am. Rep. 380; Browne v. U. S. Board, etc.,

of a company secretly receiving a bonus for Co., 20 Ohio Cir. Ct. 351, 11 Ohio Cir. Dec.

the performance of their duties will be com- 102 [reversing 6 Ohio N. P. 254].

pelled to yield it up to their company. Gen- 22. Singer v. Salt Lake Copper Mfg. Co.,

«ral Exch. Bank v. Horner, L. R. 9 Eq. 480, 17 Utah 143, 53 Pac. 1024, 70 Am. St. Rep.
39 L. J. Ch. 393, 22 L. T. Rep. N. S. 693, 18 773.

Wkly. Rep. 414; Madrid Bank v. Pelly, L. R. 23. Klein v. Punk, 82 Minn. 3, 84 N. W.
7 Eq. 442, 21 L. T. Rep. N. S. 13; Gaskell 460.
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held that it could not be undone by a receiver subsequently appointed for the

corporation.^

f. Such Contraets May Be Made Good by Ratifieation. A corporation may
waive the breach of trust and make good the contract by ratification or adoption

as in other cases.'^ But as in other cases it nmst ratify it as a whole, and cannot
ratify it in part and reject it in part.'^^ Such a ratification may be a ratification by
all the shareholders other than the director, between whom and the corporation

the contract was made.'^

g. Rule Subject to Maxim That He Who Seeks Equity Must Do Equity. The rule

under consideration does not extend so far as to work an entire confiscation of

the property of the unfaithful director, which he may have attempted to sell to

his corporation at an advance over its cost to him, so as to derive a secret profit

therefrom ; but in the accounting which takes place under the principle the
director will be compelled to yield to the corporation the secret profit, but will be
allowed a credit for the property sold to the corporation at its real value.^ But
it is said to be a general rule of equity that fraud or any gross misconduct on the

part of the salvors in connection with the property saved will work forfeiture of

the salvage. Applying this principle, where a director advanced money to

redeem the bonds of the company from a pledge, and charged the money to the

company and received its notes therefor, and then attempted to levy upon and
sell the bonds, and himself become the purchaser of them at a nominal sum, thus •

gaining an unconscionable advantage over the other bondholders, it was held tliat

no allowance should be made to him for the money thus advanced by him.'^

h. Must Aeeount For Bribes Given to Influence Their Official Action. Gifts,

gratuities, or bribes given to a director or to influence his official action must be

•accounted for by him and surrendered to the company.*" If the directors of a

24. Ft. Payne Rolling Mill v. Hill, 174
Mass. 224, 54 N. E. 532.

An illustiation of the doctrine of the text
may be found in Wright v. Knoxville Livery,

etc., Co., (Tenn. Ch. App. 1900) 59 S. W. 677.

The presumption of invalidity of a note of a
corporation, made by an officer thereof to him-
self as payee, is overcome by evidence that
it was not made for the personal use of the
officer, but for the exclusive benefit of the

corporation. Africa i>. Duluth News-Tribune
Co., 82 Minn. 283, 84 N. W. 1019, 83 Am. St.

Rep. 424. A contract between a director of

a railroad and one who has undertaken to

construct the road for its bonds, entered into

after the construction contract has become
binding and the bonds are delivered, by which
the director is to share in the profits of the

undertaking, does not make him a purchaser
of the bonds of the railroad, within the mean-
ing of a statute making a sale of railroad

honds, either directly or indirectly, to its

directors for less than par void. Toledo, etc.,

E. Co. V. Continental Trust Co., 95 Fed. 497,

36 0. C. A. 155 [rehearing dermd in 96 Fed.

784, 37 C. C. A. 587 {modifying 82 Fed. 642,

86 Fed. 929)].
25. Hannerty v. Standard Theater Co., 109

Mo. 297, 19 S. W. 82; Larwill v. Burke, 19

Ohio Cir. Ct. 513, 10 Ohio Cir. Dec. 605;

Great Luxembourg R. Co. v. Magnay, 25

Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Rep. 711.

See also Trapp V. Fidelity Nat. Bank, 101

Ky. 485, 41 S. W. 577, 43 S. W. 470, 19 Ky.

L. Rep. 1114.
> 26. Great Luxembourg R. Co. f. Magnay,
25 Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Rep.

711.

27. For example leases made by a corpo-

ration to a director holding all but one per

cent of its capital stock, ratified by the other

shareholders, who were all directors, would
not be set aside at the instance of a receiver

appointed in foreclosure proceedings, not rep-

resenting creditors. Tyler v. Hamilton, 62
Fed. 187.

Rights of a director whose executory con-

tract with the corporation has been adopted
by its receiver under the direction of the
court appointing him, and afterward by order
of the court abandoned and abrogated be-

cause unfair and burdensome. Griffith v.

Blackwater Boom, etc., Co., 46 W. Va. 56,

33 S. E. 125.

28. Great Luxembourg R. Co. v. Magnay,
25 Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Rep.

711, per Sir John Romilly, M. R.
For an application of the principle that he

who seeks equity must do equity, in an
analogous case, where a contract had been
for the building of a railroad, between the
railroad company and a construction com-
pany, in which two of the contractors of the
railroad company were shareholders, see

Thomas v. Brownville, etc., R. Co., 109 U. S.

522, 3 S. Ct. 315, 27 L. ed. 1018 [reversing
on this point 2 Fed. 877, 1 McCrary 392 J.

The same principle was applied in Wardell
1). Union Pac. R. Co., 29 Fed. Cas. No. 17,164,
4 Dill. 330 [affirmed in 103 U. S. 651, 26
L. ed. 509].

29. Washburn v. Green, 133 U. S. 30, 10
S. Ct. 280, 33 L. ed. 516.

30. Metropolitan Bank v. Heiron, 5 Ex. D.
319, 43 L. T. Rep. N. S. 676, 29 Wkly. Rep.
373, and other cases cited below.

[IX, G. 8, h]
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corporation receive a sum of money as a bribe for the doing of a certain act
which may or may not be prejudicial to their company, they are trustees in equity
of the fund so corruptly received, and the company may also proceed against
them for the damages it has thereby suffered. Although such an agreement is

voidable,'' there is no doubt that both remedies are open to it. The corporation
may proceed against them at law or in equity for damages for the breach of
trust.'^

9. Not Chargeable With Profits Made by Third Party Out of Their Trust
Relation. It has been held, however, that this rule does not extend so far as to

charge the unfaithful director with profits which a third party, in the particular

case, his partner in another business, has been able to make out of his trust rela-

tion ;
^ but the better opinion seems to be that he is chargeable with all that he

himself made, and with all that another person received through him in conse-

quence of his breach of trust.

10. Cannot Buy Shares From Company and Resell at Profit Without Surrender-
ing Profit to Company. Upon the principle that the same person cannot be both
buyer and seller, and that a trustee cannot purchase at his own sale, it has been
held that a director will not be permitted, even with the consent of the body of
the corporation, to buy in the shares of the corporation from an allottee of them
who is unable to perform his contract of purchase, and then resell them at an
advauce and retain the profit thus made, but that he must surrender the profit to

the company.^
11. But May Purchase Shares of Another Shareholder. A director in a cor-

poration does not sustain such a trust relation to an individual shareholder as

will prevent him, in the absence of actual fraud, such as a combination to depress
the price of the shares for the purpose of buying them in, from purchasing the

shares of another shareholder in the corporation.'^

12. Cannot Employ Funds of Company to Buy in Its Own Shares. As a corpora-

tion has no power to buy in its own shares, and thereby distribute its capital

among its shareholders in advance of its creditors, and to the possible prejudice of

future creditors,'^ afortiori if the directors of the company expend the funds of
the company in this way, they are guilty of a breach of trust, and a court of

equity will compel them to make good the moneys so expended ; ''' and in the

31. Bliss V. Matteson, 45 N. Y. 22, opinion forth, 52 Barb. (N. Y.) 581; Stark v. Soule,

by Grover, J. 9 N. Y. St. 555 ; Deaderick v. Wilson, 8 Baxt.
32. Simons v. Vulcan Oil, etc., Co., 61 Pa. (Tenn.) 108.

St. 202, 100 Am. Dec. 628. Necessity of purchasing director disclosing

Apt illustrations of this principle will also facts affecting value.— There is a, seemingly

be found in the following cases: Bent v. unsound and unjust decision to the effect

Priest, 10 Mo. App. 543 [affirmed in 86 Mo. that the directors of a corporation may pur-

475] ; Eden v. Ridsdales Railway Lamp, etc., chase the shares of other shareholders with-

Co., 23 Q. B. D. 368, 58 L. J. Q. B. 579, 61 out disclosing to them facts within the pecu-

L. T. Rep. N. S. 444, 38 Wkly. Rep. 55 ; In re liar knowledge of the directors, which have

West Jewel Tin Min. Co., 10 Ch. D. 579, 48 come to their knowledge in their official ca-

L. J. Ch. 425, 40 L. T. Rep. N. S. 43, 27 Wkly. pacifies, which facts affect the value of the

Rep. 310; Gaskell v. Chambers, 26 Beav. 360, shares. Tippecanoe County v. Reynolds, 44

5 Jur. N. S. 52, 28 L. J. Ch. 385 ; Metropoli- Ind. 509, 15 Am. Rep. 245, Downey, C. J.,

tan Bank v. Heiron, 5 Ex. D. 319, 43 L. T. dissenting. As to the principle which re-

Rep. N. S. 676, 29 Wkly. Rep. 373, Compare quires a disclosure of the facts by the pur-

Bent V. Lewis, 15 Mo. App. 40, 578, This last chaser to the seller in such case see Walsham
case was reversed by the supreme court in 88 v. Stainton, 1 De G. J. & S. 678, 9 Jur. N. S.

Mo. 462, but the principles upon which the 1261, 33 L. J. Ch. 68, 9 L. T. Rep. N. S.

intermediate appellate court proceeded, and 357, 3 New Rep. 56, 12 Wkly. Rep. 63, 66

which were announced in Bent v. Priest, 10 Eng. Ch. 527. That this principle would not
Mo. App. 543, were adhered to. apply in a case where the seller of the shares

33. Bent v. Priest, 10 Mo. App. 543 [af- is himself a director and consequently has

firmed in 86 Mo. 4751. the same means of knowledge as the purchaser

34. Parker v. McKenna, L. R. 10 Ch. 96, see Perry v. Pearson, 135 111. 218, 25 N. E.

44 L. J. Ch. 425, 31 L. T. Rep. N. S. 739, 23 636.

Wkly. Rep. 271. 36. See supra, VI, L, 2, e.

35. Tippecanoe County r. Reynolds, 44 37. Hodgkinson v. National Live Stock
Ind. 509, 15 Am. Rep. 245 ; Carpenter v. Dan- Ins. Co., 26 Beav. 473.
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event of the insolvency of the company they will be so chargeable at the suit of

the creditors.'^

13. Selling Their Own Property to Company — a. In General. If a director

who is tlie concealed owner of property sellp it to the company, he will be com-
pelled in equity to account to the company or to its representative for the profits

which have accrued to him.^'

b. Buying Property For Themselves, and Selling It to Corporation at Profit.

On the same principle if directors buy property for themselves and then resell it

to the corporation at a profit, in other words buy it of themselves in their char-

acter of directors for the company, they will be compelled to account to the com-
pany for that profit.*.

14. Defrauding Corporation by Colluding With Its Promoters. It would be
impracticable to trace in an article where brevity must be kept in view, the vari-

ous and ingenious schemes of fraud disclosed by the cases under this head. A
common form of fraud has been for the promoters of a corporation to procure a •

number of gentlemen of standing in the community, who agree to act as direct-

ors, provided they are indemnified against any responsibility as shareholders.

For this purpose the requisite number of " qualification shares " is issued to each
of these gentlemen, and they thereby become the pliant and superserviceable

tools of the promoters, who through them sell to the corporation property which
the promoters have acquired, at a great advance over its value ; or who issue

shares of the corporation to the promoters in exchange for property transferred

by them to it, at a gross undervaluation of the shares or overvaluation of the

property which shares the promoters unload upon the innocent public, pocket

the gains, and, when the bubble bursts, leave their dupes in the lurch. Courts
of equity untangle such transactions as best they can. One of their methods is

to put the unfaithful directors upon the Ijst of contributories, and to compel them
to pay for tlie qualification shares which have been placed in their names, and
which they hold themselves out to the public as really owning, precisely as though
the promoters had not paid for those shares.^i/'

38. Evans v. Coventry, 2 Jur. N. S. 557, tended with fraud, either express or con-

25 L. J. Ch. 489, 4 Wkly. Rep. 466, 8 De G. struetive, by reason of the personal interest

M. & G. 835, 57 Eng. Ch. 645. of the directors in the property and their

39. Great Luxembourg E. Co. x. Magnay, failure to disclose it.

25 Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Kep. Pennsylvania.— Danville, etc., E. Co. v.

711. CoTO;pn»-e Ladywell Min. Co. i;. Brookes, Kase, (1898) 39 Atl. 301, 41 Wkly. Notes
35 Ch. T>. 400, 56 L. J. Ch. 684, 56 L. T. Rep. Cas. 411.

N. S. 677, 35 Wkly. Rep. 785. If the owners Wisconsin.— Spaulding t'. North Milwaukee
of property who organize a corporation to Town Site Co., 106 Wis. 481, 81 N. W.
work it and convey it to the corporation are 1064.

personally indebted for the purchase of it by England.—Benson v. Heathorn, 1 Y. & Coll.

means of promissory notes which are not Ch. 326, 20 Eng. Ch. 326.

secured by any lien upon the property, and But there is a seemingly untenable decision

one of the owners afterward takes up the that a sale of real property by a director to

notes, he cannot make the money so expended the corporation will not be set aside on the

a claim against the corporation. Ruby Chief ground of fraud, although the valuation

Min., etc., Co. v. Gurley, 17 Colo. 199, 29 placed on the premises by the vendor was
Pae. 668. known by him to be excessive, when opportu-

40. Illinois.— Higgins v. Lansingh, 154 111. nity for inquiry was afforded, and the con-

301, 40 N. E. 362. tract was not made solely upon the represen-

Massachusetts.— Parker v. Niekerson, 112 tations of the vendor director. Stetson v.

Mass. 195. Northern Invest. Co., 104 Iowa 393, 73 N. W.
New York.— East New York, etc., R. Co. v. 869. Plainly, in view of the extreme good

Elmore, 53 N. Y. 624, treasurer buying shares faith demanded of a director, it is not enough

of the company at a discount, and attempting that the other party to the transaction had
to oflFset them at par against his liability to an opportunity for inquiry; the corporation

the company for moneys of the company in had a right to rely absolutely upon its rep-

his hands. resentatives, even though there may have

Oregon.— Stanley v. Luse, 36 Oreg. 25, 58 been other inducements.

Pae. 75, holding that a purchase of property 41. In re Western of Canada Oil, etc., Co.,

for a corporation by its directors is voidable L. R. 20 Eq. 580, is an excellent illustration.

in toto if any part of the transaction is at- See also Eden v. Ridsdales Railway Lamp,
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15. Buying Up Claims Against doMPANY- at Discount, and Proving Them Against

Company For Full Amount— a. In General. There is a questionable decision to

the eifect that trustees or directors of a corporation, while it continues to be a

going concern, are not by virtue of their ofBces precluded from buying its bonds
or other lawful obligations at a discount, with the right to enforce them against

the company for their full amount.*^ The vice of this decision is that it allows

directors to assume positions antagonistic to their company, which as already seen

is contrary to the rule of equity.*^ Clearly this will not be allowed by an officer

of the corporation, who at the time is in practical control of it, and who therefore

is substantially both buyer and seller, and who conceals the intended sale from
the board of managers." • And beyond question a director of an insolvent corpo-

ration will not be allowed to buy up its debentures at a discount, and prove them
against the corporation as a creditor for their face value.^ The directors buying
up the securities of the corporation for such a purpose are chargeable with knowl-
'edge of the circumstances under which they were issued.^ In such a case the

director has no claim against the company beyond the amount expended by him
in making the purchase ; ^and he must account in equity to the shareholders for

the profits which he thus makes out of the transaction.^ The rule has no appli-

cation to a case where the trust relation of the directors has wholly terminated,

etc., Co., 23 Q. B. D. 368, 58 L. J. Q. B. 579,

61 L. T. Rep. N. S. 444, 38 Wkly. Kep. 55.

Incorporating a partnership, and turning
over to a director partnership money in pay-

ment of a debt to director, when not per-

mitted. Rudd V. Robinson, 126 N. Y. 113,

26 N. E. 1046, 36 N. Y. St. 500, 22 Am.
St. Rep. 816 \reversed, in 54 Hun (N. Y.)

339, 7 N. Y. Suppl. 535, 27 N. Y. St. 98].

For other such schemes where the directors

have been charged in equity on the ground
of breach of trust see In re Canadian Oil

Works Corp., L. R. 10 Ch. 593, 44 L. J. Ch.

721, 33 L. T. Reip. N. S. 466, 24 Wkly. Rep.
191; In re Disdri, L. R. 11 Eq. 242, 40 L. J.

Ch. 246, 23 L. T. Rep. N. S. 694, 19 Wkly.
Rep. 175; In re Englefield Colliery Co., 8

Ch. D. 388, 38 L. T. Rep. N. S. 112; In re

Caerphilly Colliery Co., 5 Ch. D. 336, 46
L. J. Ch. 339, 25' Wkly. Rep. 618; In re

British Provident L., etc., Assoc, 5 Ch. D.

306, 46 L. J. Ch. 360, 36 L. T. Rep. N. S.

329, 25 Wkly. Rep. 476 ; In re Nowak Consols

Tin Min. Co.. 2 Ch. D. 1, 45 L. J. Ch. 148, 33

L. T. Rep. N. S. 517, 24 Wkly. Rep. 49.

Compare In re Anglo-Noravian Hungarian
Junction R. Co., L. R. 8 Ch. 768, 42 L. J.

Ch. 857 ; In re La Maucha Irr., etc., Co.,

L. R. 8 Ch. 548, 42 L. J. Ch. 465, 28 L. T.

Rep. N. S. 652, 21 Wkly. Rep. 518; In re

Australian Direct Steam Nav. Co., 3 Ch. D.

661 {.affirmed in 5 Ch. D. 70].

42. Seymour v. Spring Forest Cemetery
Assoc, 144 N. Y. 333, 39 N. E. 365, 63 N. Y.

St. 672, 26 L. R. A. 859.

43. See supra, IX, G, 5, c.

44. Higgins v. Lansingh, 154 111. 301, 40
N. E. 362.

45. Bulkley r. Whitcomb, 121 N". Y. 107,,

24 N. E. 13, 30 N. Y. St. 569 ; In re Imperial
Land Co., 4 Ch. D. 566, 46 L. J. Ch. 235.

46. In re Imperial Land Co., 4 Ch. D. 566,

46 L. J. Ch. 235.

47. Bulkley v. Whitcomb, 121 N. Y. 107,

24 N. E. 13.
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48. Thomas v. Sweet, 37 Kan. 183, 14 Pac.

545; Chouteau Ins. Co. v. Floyd, 74 Mo. 286.

See also Liugle v. National Ins. Co., 45 Mo.
109.

Execution in favor of ofScer enjoined.— So
where the president of a corporation bought
up a small claim against it, and took valu-

able property of the company in part pay-

ment, it was held that he should be enjoined

from levying an execution for the balance.

Brewster v. Stratman, 4 Mo. App. 41.

It has been laid down that the ofiScers of

a corporation cannot purchase any claim
against, or interest in, the company, except

in trust for the shareholders, after a resolu-

tion has been adopted by themselves, as

managers, directing one of their company to

purchase for the benefit of the company.
Kimmell v. Geeting, 2 Grant (Pa.) 125.

Doctrine that director may buy notes of
corporation and mortgage thereby secured.

—

According to one holding an officer and di-

rector of a corporation may buy and assert

against it its valid promissory notes and
mortgages, given by it, upon its property, as
liens in their full integrity. Forest Glen
Brick, etc., Co. v. Gade, 55 111. App.
181.

Transferring claims against the corporation

to a stranger.— If an officer of a corporation

has a valid claim against it, his official rela-

tion to it does not prevent him from dealing
with his claim as any other person might
deal with the same species of property. He
may transfer it to a stranger; and he is not
restrained from doing this by a statute which
declares that it shall not be lawful for a cor-

poration to assign or transfer its property
to one of its officers or shareholders in pay-
ment of debts, or make any transfer in con-

templation of insolvency, and make such acts

void. Jefferson County Nat. Bank n. Town-
ley, 159 N. Y. 490, 54 N. E. 74 \reversmg 92
Hun (N. Y.) 172, 38 N. Y. Suppl. 584, 74
N. Y. St. 212].



CORPORATIONS [10 Cye.j 799

as where there has been an assignment of the assets of the corporation for the

benefit of its creditors and a sale of the entire assets.*'

I). View That They May Recover Amount Expended in Such Purchases. It

seems tliat equity reheves against such transactions only to the extent of forfeiting

the prqfiit which the unfaithful directors have made, and does not confiscate the

securities which the directors have thus bought up.™
16. Cannot Deal For Themselves With Corporate Property— a. In General.

In general a director cannot deal in his own behalf in respect of the corporate

property, or in respect of any matters involving the exercise of his duties as a

director.'i/^He cannot purcnase the property for himself at an unfair valua-

tion, and take a conveyance for his own benefit ; and what he cannot in this

respect do for himself he cannot do for another.^^ A quorum of directors there-

fore cannot engage in a scheme to sell the entire property of the corporation

(except its real estate) and transfer to the purchasers the whole business of the

corporation, without and against the consent of the other directors and the
shareholders.^^

b. Cannot Pay or Secure Individual Debts With Corporate Property or Credit.

For the directors or contracting otficers of a corporation to divert its property, or

49. Hammond's Appeal, 123 Pa. St. 503,

16 Atl. 419, 23 Wkly.. Notes Cas. 59.

50. See for' illustration Kitchen v. St.

Louis, etc., K. Co., 69 Mo. 224; Lingle v.

National Ins. Co., 45 Mo. 109. Compare
Bulkley v. Whitcomb, 121 N. Y. 107, 24 N. E.

13, 30 N. Y. St. 569.

51. Connecticut.—^Alford v. Miller, 32 Conn.
543.

Indiana.— Port v. Russell, 36 Ind. 60, 10
Am. ±tep. 5 ; Paine v. Lake Erie, etc., E. Co.,

31 Ind. 283.

Maine.— European, etc., E. Co. v. Poor, 59
Me. 277.

Massachusetts.— Fuller v. Dame, 18 Pick.

472.

Michigan.— Flint, etc., E. Co. v. Dewey, 14
Mich. 477.

Islew Jersey.— Eedmond v. Dickerson, 9

N. J. Eq. 507, 59 Am. Dec. 418.

"New York.— Hoyle v. Plattsburgh, etc., E.
Co., 54 N. Y. 314, 13 Am. Rep. 595; Coleman
V. Second Ave. E. Co., 38 N. Y. 201, 48 Barb.
371; Western E. Co. v. Bayne, 11 Hun 166;
Gray v. New York, etc., Steamship Co., 3

Hun 383 ; Risley v. Indianapolis, etc., E. Co.,

1 Hun 202; Barton v. Port Jackson, etc., E.
Co., 17 Barb. 397; Blatchford v. Eoss, 5

Abb. Pr. N. S. 434.

Pennsylvania.— Kimmell v. Geeting, 2

Grant 125.

Wisconsin.—Pickett v. Wiota School Dist.,

25 Wis. 551, 3 Am. Eep. 105.

Compare Stark Bank v. U. S. Pottery Co.,

34 Vt. 144.

52. Murray «. Vanderbilt, 39 Barb. (N. Y.)
140; Cumberland Coal, etc., Co. v. Sherman,
30 Barb. (N. Y.) 553; New York Cent. Ins.

Co. V. National Protection Ins. Co., 20 Barb.
(N. Y.) 468. Compare Smith v. Lansing, 22
N. Y. 520.

53. Abbot v. American Hard Eubber Co.,

33 Barb. (N. Y.) 578, 21 How. Fr. (N. Y.)
193 [aifirmimg 11 Abb. Pr. (N. Y.) 204, 20
How. Pr. (N. Y.) 199]. See also Eollins v.

Clay, 33 Me. 132; Bank Com'rs v. Brest

Bank, Harr. Ch. (Mich.) 106; Kean v. John-
son, 9 N. J. Eq. 401; Conro v. Port Henry
Iron Co., 12 Barb. (N. Y.) 27; Hartford, etc.,

E. Co. V. Croswell, 5 Hill (N. Y.) 383, 40
Am. Dec. 354; Ward v. Sea Ins. Co., 17 Paige
(N. Y. ) 294. See also San Francisco, etc.,

R. Co. V. Bee, 48 Cal. 398 ; San Diego v. San
Diego, etc., R. Co., 44 Cal. 106; Hoffman.
Steam Coal Co. v. Cumberland Coal, etc., Co.,

16 Md. 456, 77 Am. Dec. 311; St. James'a
Church V. Church of the Eedeemer, 45 Barb.
(N. Y.) 356; Atty.-Gen. v. XJtica Ins. Co.,

2 Johns. Ch. (N. Y.) 371; Cook v. Berlin
Woolen Mill Co., 43 Wis. 433.

Illustrations of the above principle would
exhibit many devices and twistifications of

fraud, but would scarcely make the rule
plainer. See especially Davis v. Eock Creek
Lumbfer, etc., Co., 55 Cal. 359, 36 Am. Eep.
40 (president of corporation purchased its

debts, caused them to be assigned to a part-
nership of which he was a member, and then,

as president of the corporation, executed a
mortgage to the partnership to secure the
debts) ; Abbot v. American Hard Eubber
Co., 33 Barb. (N. Y.) 578, 11 Abb. Pr.
(N. Y.) 204, 20 How. Pr. (N. Y.) 199, 21
How. Pr. 193 (where four directors trans-
ferred the properties and rights of the cor-

poration to a partnership, who immediately
transferred them to a new company, of which
three of the directors thus named were di-

rectors ) . For further illustrations see the
following cases:

California.— Wilbur v. Lynde, 49 Cal. 290,.

19 Am. Eep. 645.

Connecticut.— Alford v. Miller, 32 Conn.
543.

^'ew Jersey.— Ealeigh v. Fitzpatrick, 43
N. J. Eq. 501, 11 Atl. 1.

Wisconsin.— Pickett v. Wiota School Dist.,

25 Wis. 551, 3 Am. Eep. 105, case of school
directors.

United States.— Mahoney Min. Co. v. Ben-
nett, 16 Fed. Cas. No. 8,969, 5 Sawy.
141.

[IX, G, 16, b]
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pledge its credit to the payment or securing of tlieir individual debts, is a fraud

and breach of trust toward the corporation and its shareholders," and a fraud as

to its creditors.^' Such transactions will be annulled in any appropriate proceed-

ing, without regard to the form which they may have taken, saving of course the

rights of innocent third persons.^' The principle extends so far as to prevent an
officer of a corporation from paying a debt owing him by the corporation out of

property to him by the directors for any purpose.^' Nor does it make any differ-

ence that the debt for which the money was thus raised by the officer was due by
him to the corporation, since it is equally the payment of his own debt out of the

corporate funds.^ Such a misappropriation of the corporate funds stands, as

regards its creditors, on the footing of a fraudulent conveyance, and is subject to

the rule that if a part of the consideration of the transaction was fraudulent and
corrupt, the whole will be treated as void.^^ But it seems that such a contract

ought to be enforced against the corporation in so far as the corporation has

received the benefit of it.^ Nor is it any excuse for such a diversion of corporate

assets that the purpose of the transaction was to keep alive and going a firm

composed of members of the corporation, and that it was to the advantage of the

corporation to have the firm remain in existence.^' It is not a violation of this

principle for the directors of a corporation to authorize the execution of a mort-
gage of property of the corporation at the instance and demand of a creditor, upon
tiie assets of the corporation, to secure a ionafide indebtedness of the corporation,

54. Colorado.— Nix v. Miller, 26 Colo. 203,
57 Pac. 1084.

Kentucky. — Main Jellico Mountain Coal
Co. V. Lotspeich, 20 S. W. 377, 14 Ky. L. Rep.
595.

A'eui Yorh.— Close v. Potter, 5 Misc. 543,
25 N. Y. Suppl. 972.

Ohio.— Greenville Gas Co. r. Reis, 54 Ohio
St. 549, 44 N. E. 271.

Wyoming.— Durlacher v. Frazer, 8 Wvo.
58, 55 Pac. 306.

United States.— Germania Safety-Vault,
etc., Co. V. Boynton, 71 Fed. 797, 19 C. C. A.
118.

55. National Tube Works Co. v. Ring Re-
frigerating, etc., Co., 118 Mo. 365, 22 S. W.
947; Nevitt v. Albany First Nat. Bank, 91
Hun (N. Y.) 43, 36 N. Y. Suppl. 294, 71
N. Y. St. 376; Greenville Gas Co. v. Reis, 54
Ohio St. 549, 44 N. E. 271.

56. Circumstances under which the taker
of the bond of a corporation issued to secure
the individual debts of its officers was not
deemed an innocent purchaser. Germania
Safety-Vault, etc., Co. v. Boynton, 71 Fed.

797, 19 C. C. A. 118.

57. Thus where the directors indorsed to

the president a bond of the corporation to sell

for its benefit, and he converted it to his own
use, in payment of a debt due him from the
corporation, a suit in equity by a shareholder
was sustained to compel him, and a, pur-
chaser of it with notice, to surrender it for

cancellation. Greenville Gas Co. i\ Reis, 54
Ohio St. 549, 44 N. E. 271.

58. Thus a mortgage given by a corpora-
tion to secure money borrowed by one of its

officers to pay u. debt due it from him is

fraudulent as to its creditors, although such
money was actually paid to the corporation. >

National Tube Works Co. v. Ring Refrigerat-
ing, etc., Co., 118 Mo. 365, 22 S. W. 947.
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59. Thus if a part of an indebtedness se-

cured by the mortgage of a corporation is the
individual indebtedness of one of its officers,

the entire mortgage is fraudulent as between
the corporation and its creditors. National
Tube Works Co. i\ Ring Refrigerating, etc.,

Co., 118 Mo. 365, 22 S. W. 947.
60. Thus where a shareholder caused a

note of the corporation secured by a mort-
gage of its property to be executed in part
security for his own debt and in part for a
debt due from the corporation, it was held
the mortgage should stand as an equitable
charge against the corporation to the extent
of its own debt. Hatch v. Johnson Loan, etc.,

Co., 79 Fed. 828, holding further that a cor-

poration, in an accounting with a bank, is not
entitled to credit for an amount deposited in
such a bank by an officer and director who
owed the bank more than the amount of the
deposit.

61. Germania Safety-Vault, etc., Co. r.

Boynton, 71 Fed. 797, 19 C. C. A. 118. For
stronger reasons a transaction by which assets

of a corporation are appropriated to purposes
of a single director is invalid, when his own
vote in the directorate is necessary to carry a
resolution to authorize or to ratify it. Gilder-
sleeve r. Lester, 08 Hun (N. Y.) 532, 22
N. Y. Suppl. 1026, 52 N. Y. St. 559.
Whether capable of ratification.— Accord-

ing to one view such a giving away of the
assets of a corporation is ultra vires in the
sense of being unlawful as against the pub-
lic, and hence incapable of ratification by the
acquiescence of the shareholders. Germania
Safety-Vault, etc., Co. v. Boynton, 71 Fed.
797, 19 C. C. A. 118. But this does not seem
to be a sound view, since the public have no
greater interest in the conservation of the
assets of a trading corporation than of a
trading partnership.
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although the dh-ectors have previously given their individual notes for such
indebtedness.*^

e. Cannot Conduct Private Litigation at Corporate Expense. Directors cannot
rightfully pay out the money of the corporation as an attorney's fee for their own
defense against the suit of certain shareholders, which they are apprehensive will

be brought to test the validity of their acts "^ or maintain at the corporate
expense actions ostensibly brought for the protection of the corporation, but really

for the purpose of requiring its ofBcers to settle out of the corporate funds the

individual liability of the directors.^

17. Directors Personally Liable For Breaches of Their Trust— a. In GeneraL
Directors of corporations are personally liable to surrender profits which have
accrued to them, or to make good losses which have been inflicted upon the cor-

poration through breaches of their trust, to the corporation itself ; ^ or where the
corporation will not sue, to its shareholders ; ^ and in some cases to creditors and
strangers.*'

b. Measure of Liability. The general rule is that equity aims at compensation
to those who are beneficially interested in the trust fund, the corporation, the
shareholders, or the creditors ; and that the court will hence mold its decree so

as to reach this result, according to the var3'ing circumstances of each case ;
^ but

that where the cashier of a bank converts the circulating notes of a bank to his

own use, he is liable for their full nominal amount, and cannot avail himself of

their depreciation.*^

e. All Directors Liable Who Fraudulently Conspire Against Corporation. If

the directors of a corporation conspire together for the conversion of its assets,

each of the conspirators becomes liable, on a well-understood principle, for any
act done by any one of them in furtherance of the common design.™

18. Rights of Third Persons in Cases of Breaches of Trust by Directors.

Where third persons have actual notice that a corporate officer is assuming to

deal in his own name with the corporate property, they of course deal with him
with respect to such property at their peril.'''

63. Milledgeville Banking Co. v. Mclntyre 68. It has been held that a director of an
Alliance Store, 98 Ga. 503, 25 S. E. 567. insolvent corporation, who purchases its prop-

63. Percy v. Millaudon, 3 La. 568, 8 Mart. erty upon execution sale for less than its

N. S. (La.) 68. value, is chargeable with the property or its

64. Erie R. Co. v. Vanderbilt, 5 Hun value, and with the profits or interest accru-

(N. Y.) 123, holding that it is no defense to ing therefrom, as a trust fund for the benefit

an action brought by the corporation against of the corporation, its creditors and share-

the directors for such a fraudulent dissipa- holders (Tobin Canning Co. t. Fraser, 81 Tex.

tion of its property that the corporation is 407, 17 S. W. 25) and that directors of a
in pari delicto. corporation who sell to themselves its stock

65. See infra, IX, N, 1, a et seq. at one third of its par value are liable to

66. Perry v. Tuskaloosa Cotton-Seed Oil- the company and its creditors for the full

Mill Co., 93 Ala. 364, 9 So. 217. See also value of the stock (Freeman v. Stine, 15

infra, XI, B, 7. Phila. (Pa.) 37, 38 Leg. Int. (Pa.) 268).
67. See infra, IX, 0, 5. For another illustration in the case of a per-

According to one theory, when directors son employed to buy in stock of the corpora-

transcend the scope of their powers they cease tion, for the purpose of consummating a sale

to act as directors and act as trustees of the of the corporate property, who buys it in his

corporate property and are liable as such. own name, see Young v. Toledo, etc., R. Co.,

Larwill v. Burke, 19 Ohio Cir. Ct. 513, 10 76 Mich. 485, 43 N. W. 632.

Ohio Cir. Dec. 605. 69. Pendleton v. State Bank, 1 T. B. Hon.
Directors assenting to, or authorizing a (Ky.) 171. For a, doubtful decision to the

mortgage of corporate property, chargeable effect that where an officer of a bank fraudu-
with knowledge of its solvency or insolvency. lently abstracts its funds and invests them
Lowry Banking Co. v. Empire Lumber Co., 91 in his own name a court of equity cannot
Ga. 624, 17 S. E. 968. declare him a trustee and indemnify the

Director dealing with corporate property bank out of the investment see Pascoag Bank
on his own account, chargeable with notice v. Hunt, 3 Edw. (N. Y.) 583.

of action of the board as to such property, 70. Wayne Pike Co. v. Hammons, 129 Ind.

whether present or not at the meeting. Green- 368, 27 N. E. 487.

ville Gas Co. v. Reis, 54 Ohio St. 549, 44 N. E. 71. Davis v. Gemmell, 70 Md. 356, 17 Atl.

271. -- 259.

[51]
.

[IX, G, 18]
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19. Directors May Enter Into Personal Covenants Not to Engage in Competing
Business. The directors of a manufacturing corporation may, pending negotia-

tions for its consolidation with another corporation, enter into personal covenants,

for a fair consideration, not to engage in the same manufacture for a stated

period.'^

20. Director-Creditor May Enforce Constitutional or Statutory Liability of

Shareholder. The fact that a creditor of a corporation is a director therein does
not disbar him of the right to enforce the liability of a shareholder to creditors,

created by a constitutional provision or statute ; but it is said that in such cases

the creditors must be held to strict proof of their debts and of their own good
faith in the premises ; for if their debts were the result of their own wrong or

negligence, they cannot be permitted to impose a liability therefor upon innocent
shareholders.'^

21. Agreements Among Directors For Distribution of Corporate Property. The
validity of arrangements by whicli the directors of a corporation distribute its

assets among themselves will depend upon the circumstances of each case. If they
are the only shareholders, and if there are no creditors, then no one has any
standing to set aside what they have agreed to do with their own.'^ But if the

directors thus dividing the property of the corporation among themselves do not
comprise all the shareholders, and if there are no creditors, then the corporation

can maintain a suitable action to set aside the deeds by which the arrangement
has been consummated and to restore its right to the property. Such an arrange-

ment is also voidable at the suit of individual shareholders where the corporation

will not sue to set it aside.'^

72. Bristol v. Scranton, 57 Fed. 70.

73. Janney n. Minneapolis Industrial Ex-

position, 79 Minn. 488, 82 N. W. 984, 50

L. R. A. 273.

74. White (•. Boreing, 45 S. W. 242, 20 Ky.
L. Rep. 210.

Condition of facts under which the official

liquidator of a company recovered from the

directors a capital sum distributed among the

shareholders and the directoi^s were held en-

titled to recover the sum back from the share-

holders. Moxham v. Grant, [1900] 1 Q. B.

88, 69 L. J. Q. B. 97, 81 L. T. Rep. N. S.

431, 7 Manson 65, 48 Wkly. Rep. 130.

75. Barnes v. Lynch, 9 Okla. 11, 59 Pac.

995 [affirmed in 9 Okla. 156, 59 Pac. 999].

Various other breaches of trust against

which relief has been granted.— Relief has

been granted against breaches of trust com-

mitted by directors and other officers of cor-

porations under the following circumstances:

Where, in order to retain control of the ma-
jority of the shares, the directors issued new
shares, and sold them to their relatives and

friends for a small proportion of their par

value, without giving the old shareholders an
opportunity to subscribe therefor, the con-

clusion being that the issue was fraudulent

and void as to the old shareholders, and that

an injunction would go to restrain the new
shareholders from voting with respect to such

shares at the election of officers. Way v.

American Grease Co., 60 N. J. Eq. 263, 47

Atl. 44. Where the president and others

made defendants in a bill of equity unlaw-
fully caused to be issued to themselves shares

of stock of the corporation in excess of the

legal issue of the capital stock entitled to

[IX. G, 19]

vote at shareholders' meetings, with intent
to appropriate the property of the corpora-
tion to their own use, and the corporation
received no consideration for such shares, and
defendants refused to deliver them up. Reno
Oil Co. V. Culver, 33 Misc. (N. Y.) 717, 08
N. Y. Suppl. 303 [reversed in 60 N. Y. App.
Div. 129, 69 N. Y. Suppl. 969]. Where the
directors sold shares of the stock of the cor-

poration at less than par, and used it to em-
bark the corporation in business outside that
specified in the articles of agreement, and
this, although the shares had been transferred
to the corporation by its promoters as a gift.

Kimball v. New England Roller Grate Co.,

69 N. H. 485, 45 Atl. 253. Where the direct-

ors of a company have no power to issue

shares at a discount, but nevertheless do allow
a discount upon shares issued, because of a
stipulated service, which shares are subse-

quently sold by the allottee to bona fide pur-
chasers for profit, with the conclusion that the
directors are liable to the company for the
discount allowed upon the shares, but not
liable beyond the discount in the absence of

a fraud against the company, or other damage
resulting to it. Hirsche W. Sims, [1894] A. C.

654, 64 L. J. P. C. 1, 71 L. T. Rep. N. S. 357,
11 Reports 303. A statute preventing cor-

porations from interposing the defense of
usury will not prevent a corporation or its

shareholders from obtaining relief against an
equitable and usurious contract, where one
of its managers, voting to make the contract,
has a personal interest therein. Higgins v.

Lansingh, 154 111. 301, 40 N. E. 362.

Circumstances under which directors have
not been held liable for breaches of trust.

—
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H. Directors Preferring Themselves as Creditors— i. Cannot Prefer
Themselves as Creditors— a. In General. The assets of an insolvent corpora-

tion being a trust fund for creditors, which necessarily means for all the creditors,

the directors in charge of such assets stand in the position of trustees for the

creditors,'^ and cannot so deal with them as to prefer themselves as creditors, for

any past indebtedness of the corporation in favor of such directors, unless at the

time when such past indebtedness was created it was agreed that they should be

60 preferred."

Where the directors of a de facto corporation
who are guilty of negligence or bad faith fail

to set up as a defense against the foreclosure
of a, mortgage the illegality of the company.
Farmers' Loan, etc., Co. v. Toledo, etc., R. Co.,

67 Fed. 49. Where a contract was drafted
by the counsel of a corporation for purchase
of property by it, but before it was presented
to the directors for adoption the considera-
tion named therein was increased, and this in

the absence of counsel, by the officers and the
other contracting party, this of itself not
showing that the fraud was perpetrated on
the corporation. Sutton v. Dudley, 193 Pa.
St. 194, 44 Atl. 438.

76. Kittel V. Augusta, etc., R. Co., 65 Fed.
859.

77. Alabama.— Anderson v. Bullock County
Bank, 122 Ala. 275, 25 So. 523 ; Berney Nat.
Bank v. Guyon, 111 Ala. 491, 20 So. 520;
Goodyear Rubber Co. v. George D. Scott Co.,

96 Ala.' 439, 11 So. 370.
Georgia,— Lowry Banking Co. v. Empire

Lumber Co., 91 Ga. 624, 17 S. E. 968.

Illinois.— Illinois Steel Co. v. O'Donnell,
156 111. 624, 41 N. E. 185, 47 Am. St. Rep.
245, 31 L. R. A. 265 [affirming 53 111. App.
314, ingenious scheme to prefer the president,

who resigns and takes a mortgage upon all

the assets of a corporation— kind of relief

pointed out] ; Gottlieb v. Miller, 154 111. 44,

39 N. E. 992 [reversing in part 47 111. App.
588]; Mayr v. Hodge, etc., Co., 78 111. App.
556; Atwater v. American Exch. Nat. Bank,
40 III. App. 501; Neufeld v. Moll, 37 111.

App. 535 (director obtaining such a prefer-

ence required to pro rata with other cred-

itors )

.

Louisiana.— Brashear -v. Alexandria Coop-
erage Co., 50 La. Ann. 587, 23 So. 540.

Minnesota.— Taylor v. Mitchell, 80 Minn.
492, 83 N. W. 418.

Mississippi.— Love Mfg. Co. v. Queen City
Mfg. Co., 74 Miss. 290, 20 So. 146.

Nehraslca.— Reynolds v. Smith, 60 Nebr.
197, 82 N. W. 627 (cannot prefer a creditor

of one of its officers and shareholders) ;

M. A. Seeds Dry-Plate Co. v. Heyn Photo-
Supply Co., 57 Nebr. 214, 77 N. W. 660 (hold-

ing that a, preference cannot be given by an
insolvent corporation to one who is its di-

rector, secretary, and treasurer) ; Stough v.

Ponca Mill Co., 54 Nebr. 500, 74 N. W. 868

;

Wyman v. Williams, 52 Nebr. 833, 73 N. W.
285 [rehearing denied in 53 Nebr. 670, 74
N. W. 48, rendering void an agreement by
the directors of an insolvent insurance com-
pany, at the time an assessment is levied for

the payment of its debts, that sums loaned
the corporation by members of the board of

directors shall be applied to cancel their as-

sessments] ; Ingwersen v. Edgecombe, 42
Nebr. 740, 60 N. W. 1032.

New Jersey.— Gray v. Taylor, (Err. & App.
1899) 44 Atl. 668 [affirming (Ch. 1897) 38
Atl. 951] ; Savage v. Miller, 56 N. J. Eq. 437,

39 Atl. 665 [reversing 56 N. J. fcq. 432, 36
Atl. 578] ; Montgomery v. Phillips, 53 N. J.

Eq. 203, 31 Atl. 622.

New York.— Queen v. Weaver, 38 N. Y.
App. Div. 628, 56 N. Y. Suppl. 998.

North Ga/rolina.— Hill v. Pioneer Lumber
Co., 113 N. C. 173, 18 S. E. 107, 37 Am. St.

Rep. 621, 21 L. R. A. 560.

Ohio.— Ford v. Lamson, 17 Ohio Cir. Ct.

539, 9 Ohio Cir. Dec. 374.

Oregon.— Craig v. California Vineyard Co.,

30 Oreg. 43, 46 Pae. 421.

Pennsylva/nia.— Hill v. Standard Tel. Mfg.
Co., 198 Pa. St. 446, 48 Atl. 432; Finch Mfg.
Co. V. Stirling Co., 187 Pa. St. 596, 41 Atl.

294, 43 Wkly. Notes Cas. 113 (although the
president and director thus preferred owned
with his son nine tenths of the stock of the
debtor corporation, and did not vote to accept
the proposition of the latter) ; Moller v. Key-
stone Fibre Co., 187 Pa. St. 553, 41 Atl. 478

;

Hill V. Standaird Telephone Mfg. Co., 9 Pa.
Dist. 445; 24 Pa. Co. Ct. 278, 16 Montg. Co.
Rep. 203 (director of an insolvent corporation
cannot obtain a preference over other credit-

ors, unless he shows special circumstances in-

dicating that such a preference is just and
equitable) ; Charles Beck Paper Co. v. Bates
Paper Co., 7 Pa. Dist. 477; Chester Twist
Drill, etc., Co. ;;. Wetherill, 7 Del. Co. Rep.
390.

Tennessee.— Levins v. W. 0. Peeples Gro-
cery Co., (Ch.-App. 1896) 38 S. W. 733, trans-
fer by tlie officers and directors to the prin-
cipal shareholder, president, and active man-
ager, of all the cash and available assets of
real and personal property owned by him, but
not in condition for use, to enable him to
use the corporate assets td pay his individual
debts to the corporation, or the debts of those
whom it suits his purpose to prefer, is fraud-
ulent.

Vtah.— W. P. Noble Mercantile Co. v. Mt.
Pleasant Equitable Co-operative Inst., 12 Utah
213, 42 Pac. 869.

West Virginia.— Weigand v. Alliance Sup-
ply Co., 44 W. ya. 133, 28 S. E. 803, assign-
ment of notes and accounts to directors and
shareholders to secure an indebtedness to
them presumptively invalid, and will be set

[IX, H. 1, a]
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b. But May Make Present or Future Advances to Corporation and Take Secu-

rity Therefor. The directors of a corporation may lend money to the corpora-

tion, and may take a present security for honafide advances made by them to it,

aside as fraudulent, in the absence of proof
that it was not only free from fraud, but at

a fair and reasonable price.

Wisconsin.— Rowe v. Leuthold, 101 Wis.
242, 77 N. W. 153 (corporate officer cannot
so prefer himself by executing to his wife,

without consideration, a mortgage of corpo-

rate property) ; Hinz v. Van Dusen, 95 Wis.
503, 70 N. W. 657.

United States.— Kittel v. Augusta, etc., R.
Co., 78 Fed. 855 (director selling corporate
property under execution, upon a judgment in

his own favor, required to divide the proceeds
of the sale ratably with another creditor)

;

Sutton Mfg. Co. V. Hutchinson, 63 Fed. 496,
11 C. 0. A. 320.

See 12 Cent. Dig. tit. " Corporations,''

§ 2170.
The directors of an insolvent corporation

cannot, by making a deed of assignment, pie-

fer the claim of one shareholder of the cor-

poration over that of another. W. P. Noble
Mercantile Co. v. Mt. Pleasant Equitable Co-
operative Inst., 12 Utah 213, 42 Pac. 869.

Preferring creditor who has loaned money
to an officer of the corporation.—A prefer-

ence by the directors of an insolvent corpo-

ration, of one not himself a creditor of the
corporation, but who had loaned money to

one of its officers, who had in turn loaned it

to the corporation, is fraudulent and avoids

the whole assignment. W. P. Noble Mercan-
tile Co. V. Mt. Pleasant Equitable Co-opera-

tive Inst., 12 Utah 213, 42 Pac. 869.

Schemes of preference which have been
avoided.—The following schemes of prefer-

ence have been avoided: An agreement be-

tween the directors of a bank, which had
caused another corporation to be formed to

operate a cotton mill belonging to the bank,
which cotton mill had been transferred to

the new corporation, that the amount sub-

scrited by the directors of the bank to the

shares of the new corporation should be first

repaid from the proceeds of the sale of the

mill, which sale was to be made by the ne^v

company. Butler v. Cockrill, 73 Fed. 945, 20

C. C. A. 122. A claim of preference by the

directors of a corporation over a creditor who
had secured the retention of the assets of the

corporation, by representing to the creditor

that a, claim upon which the directors were
liable would not be allowed to have a prefer-

ence over the claim of such creditor. Ricker-

son Roller Mill Co. v. Farrell Foundry, etc.,

Co., 75 Fed. 554, 23 C. C. A. 302. An ar-

rangement whereby the charter members of a
corporation turned over a policy of insurance

on the property of the company, after a loss

had occurred, and after the corporation had
become insolvent, as collateral security, to

creditors of a firm, whose assets were' trans-

ferred to the corporation in exchange for its

capital stock and bonds, because it had prom-
ised its creditors at the time of pledging some
of the bonds as security for the debt that it

[IX, h; 1, b]

would insure the property of the corporation
to protect the bonds, where the promise was
not executed, but the insurance was taken
out for the benefit of the corporation. Bris-

tol, Bank, etc., Co. v. Jonesboro Banking
Trust Co., 101 Tenn. 545, 48 S. W. 228. A
mortgage given to secure a previously exe-

cuted note of the corporation, in which it was
stipulated that the payee should be protected

in the event of the failure of the corporation,

where the contract was not made through the

duly authorized body of the corporation em-
powered to make such negotiations. Monroe
Mercantile Co. v. Arnold, 108 Ga. 449, 34
S. E. 176. An agreement to apply assess-

ments made upon the unpaid subscriptions

to the capital stock of an insurance company,
which assessment was authorized by a vote
of the board of directors to the amounts ad-

vanced by such directors individually, for

the settlement of losses sustained, and for

which they held the notes of the corpora-
tion. Wyman v. Williams, 52 Nebr. 833, 73
N. W. 285 [rehewring denied in 53 Nebr. 670,

74 N. W. 48]. A preference given by the
directors of an insolvent corporation to a
person to whom a note made by the corpora-
tion in favor of one of its directors had been
transferred without ajiy new consideration.

Savage v. Miller, 56 N. J. Eq. 437, 39 Atl.

665 [reversing 56 N. J. Eq. 432, 36 Atl.

578].
Constiuction of a New York statute pro-

hibiting corporations from preferring credit-

ors.—A statute in New York (N. Y. Laws
(1890), c. 564, § 48) prohibits a corporation

from making assignments of its property to
its officers. For a construction of this stat-

ute see Worthington v. Pfister Bookbinding
Co., 3 Misc. (N. Y.) 418, 23 N. Y. Suppl.
295, 52 N. Y. St. 448. Another statute of
the same state (N. Y. Laws (1892), c. 688,

§ 48) prohibits an insolvent corporation or
any of its officers from conveying its property
to its members, except for its full value in
cash, and from making any assignment of its

property preferring creditors. For construc-
tion of this statute see O'Brien v. East River
Bridge Co., 161 N. Y. 539, 56 N. E. 74, 43
L. R. A. 122 [reversing 36 N. Y. App. Div.
171, 55 N. Y. Suppl. 206, holding that a di-

rector" in a bank who is also a director in an-
other corporation, which kept its account with
the bank, might convey to such other corpora-
tion information of the impending insolvency
of the bank, and that such corporation might,
without violating the statute, draw out its

deposits, although on the same day that the
bank closed] ; Munzinger v. United Press,

52 N. Y. App. Div. 338, 65 N. Y. Suppl. 194
(holding that certain indebtedness of the cor-

poration was not an obligation within the
meaning of the statute and that an assign-

ment of all its property by the corporation to

a director with no preference except labor

claims was not within the statute) ; Linder-
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which will have the result of giving theni a priority over other creditors.''* Turn-

ing the proposition around, a corporation, while solvent, may borrow money of

an officer or director, and give a mortgage on its property to secure the payment
thereof, and the transaction, although viewed with suspicion by a court of equity,

will be upheld if it is fair and free from fraud.''

2. Contrary Doctrine That Directors May Prefer Themselves as Creditors of

Corporation. In two or three American jurisdictions the contrary and regret-

table doctrine obtains that the directors may use the knowledge which they pos-

sess of its impending insolvency, so as to prefer or secure themselves as its

creditors, to the disadvantage and postponement of its general creditors.^

3. Middle Doctrine That Directors May Prefer Themselves as Creditors

Where Transaction Is Fair, Etc. Some decisions have put forward the doctrine

that such a preference is privnafacie fraudulent and void and will be so declared

unless it be shown that the preference was not only free from fraud, but was in

itself under the circumstances both fair and reasonable.*^

man v. Hastings Card, etc., Co., 38 N. Y. App.
Div. 488, 56 N. Y. Suppl. 456 (holding that
an assignment to a director for the benefit of

creditors is not within the statute).

78. Colorado.— St. Joe, etc., Min. Co. v.

Aspen First Nat. Bank, 10 Colo. App. 339,
50 Pac. 1055 [motion to dismiss appeal de-

nied in 24 Colo. 537, 52 Pac. 678].

Illinois.— Illinois Steel Co. v. O'Donnell,
156 111. 624, 41 N, E. 185, 47 Am. St. Rep.
245, 31 L. E. A. 265 [affirming 53 111. App.
314, may give valid securities to its direct-

ors, where it is a going concern and doing
a large business, for money loaned in good
faith to enable it to carry out the purposes
of incorporation, although in fact insolvent at
the time] ; Mullanphy Sav. Bank v. Schott,

135 111. 665, 26 N. E. 640, 25 Am. St. Rep.
401; Beach v. Miller, 130 111. 162, 22 N. E.

464, 17 Am. St. Rep. 291.

Iowa.— Hallam i\ Indianola Hotel Co., 56
Iowa 178, 9 N. W. 111.

Kentucky.— Osborne i: Marks, 21 S. W.
101, 14 Ky. L. Rep. 606.

Michigan.— Ten Eyck v. Pontiac, etc., R.

Co., 34 Mich. 226, 41 N. W. 905, 16 Am. St.

Rep. 633, 3 L. R. A. 378.

NeiD York.— Converse v. Sharpe, 161 N. Y.
571, 56 N. E. 69 [affirming 37 N. Y. App. Div.

399, 56 N. Y. Suppl. 1080] ; New York Bank
Com'rs V. St. Lawrence Ba,nk, 8 Barb. 436,

United States.— Sanford Fork, etc., Co. v.

Howe, etc., Co., 157 U. S. 312, 15 S. Ct. 621,

39 L. ed. 713; Washburn v. Green, 133 U. S.

30, 10 S. Ct. 280, 33 L. ed. 516; Twin-Lick
Oil Co. V. Marbury, 91 U. S. 587, 23 L. ed.

328.

See 12 Cent. Dig. tit. " Corporations,"

§ 1367.

79. Jones v. Hale, 32 Oreg. 465, 52 Pac.
311.

80. Alabama.— Corey v. Wadsworth, 118
Ala. 488, 25 So. 503, 44 L. R. A. 766.

Arkansas.— Worthen v. Griffith, 59 Ark.
562, 28 S. W. 286, 43 Am. St. Rep. 50.

Connecticut.— Smith v. Skeary, 47 Conn.
47.

Iowa.— Garrett v. Burlington Plow Co., 70
Iowa 697, 29 N. W. 395, 59 Am. Rep. 461;

Buell V. Buckingham, 16 Iowa 284, 85 Am.
Dec. 516.

Michigan.— Lucas v. Friant, 111 Mich. 426,

69 N. W. 735; Keeney v. Converse, 99 Mich.
316, 58 N. W. 325 (ease where an unsuccess-
ful attack was made by a shareholder upon a
mortgage of corporate property made to a di-

rector) ; Doyle v. Leitelt, 97 Mich. 298, 56
N. W. 553; Montreal Bank v. J. E. Potts
Salt, etc., Co., 90 Mich. 345, 51 N. W.
512.

Missouri.— State v. Manhattan Rubber
Mfg. Co., 149 Mo. 181, 50 S. W. 321; Schu-
feldt V. Smith, 131 Mo. 280, 31 S. W. 1039, 52
Am. St. Rep. 628, 29 L. R. A. 830.

South Carolina.— Central R., etc., Co. v.

Claghorn, Speers Eq. 545.

Utah.— WelU v. Scott, 18 Utah 127, 55
Pac. 81, where the indebtedness arose from a
loan of money to the corporation, which re-

ceived the benefit of every dollar thereof.

Vermont.— Whitewell v. Warner, 20 Vt.
425.

Wisconsin.— South Bend Chilled Plow Co.

V. George C. Cribb Co., 97 Wis. 230, 72 N. W.
749, out of line it seems with the other Wis-
consin cases.

United States.— Childs v. N. B. Carlstein
Co., 76 Fed. 88; Brown v. Grand Rapids Par-
lor Furniture Co., 58 Fed. 286, 7 C. C. A.
225, 22 L. R. A. 817; Gould v. Little Rock,
etc., R. Co., 52 Fed. 680.

England.— In re Wineham Shipbuilding,

etc., Co., 9 Ch. D. 329, 47 L. J. Ch. 868, 38
L. T. Rep. N. S. 660, 26 Wkly. Rep. 824.

See 12 Cent. Dig. tit. " Corporations,"

§ 2170.

81. Illinois Steel Co. v. O'Donnell, 156 111.

624, 41 N. E. 185, 47 Am. St. Rep. 245, 31
L. R. A. 265 [affirming 53 111. App. 314]

;

Schufeldt V. Smith, 131 Mo. 280, 31 S. W.
1039, 52 Am. St. Rep. 628, 29 L. R. A. 830
(must show that all their secured claims are
honest and justly due to them) ; Hulings v.

Hulings Lumber Co., 38 W. Va. 351, 18 S. E.
620.

A mortgage executed by an insolvent cor-
poration to secure creditors is not invalid be-
cause of the influence of one of the directors

[IX. H, 3]
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4. May Prefer Creditors of Corporation, Although Such Preference May Inure

TO Benefit of Directors Who Are Liable as Sureties, Guarantors, Etc. Another
class of holdings is to the effect that the directors of a corporation may use or

charge its assets in preferring particular creditors of the corporation, although
the directors themselves, or some of them, or some of the other officers of the

corporation, may be collaterally liable as sureties or guarantors of the corpora-

tion, in favor of the creditors so preferred, so that the operation of the prefer-

ence may be to exonerate such directors or officers.^^

5. May Not Prefer Creditors Where Making of Such Preferences Would Inure

to Benefit of Directors Who Are Liable as Guarantors, Sureties, Etc. The
directors of a corporation which is insolvent, or at the point of insolvency, can-

not employ or charge its assets in any manner, for the purpose of indemnifying
its directors against liability as a surety for it, any more than it could give them
a direct preference in the case of an actual antecedent indebtedness from it to

them.^^ The directors of a corporation cannot indemnify, against an existing

liability, a cosurety of a fellow-director ; since the indemnity of one surety inures

by operation of law to the benefit of the others ; and hence this violates the prin-

ciple that directors cannot prefer themselves as creditors out of the corporate

assets.^* '

6. Remedies Against Directors Obtaining Unlawful Preferences Over Other
Creditors. A director who obtains an unlawful preference over other creditors

of the corporation will be held to account in equity as a trustee, of the money or

property which he has received, for all the creditors of the company.^^ But the

fact that lie has obtained such a preference will not be a defense to his action

against the corporation, on a contract authorized by the directors, but is only

who voted therefor, and whose wife's debt was
secured thereby. Miller v. Savage, 60 N. .J.

Eq. 204, 46 Atl. 632.

83. Georgrio.—Rylander v. Sheffield, 108 Ga.
Ill, 34 S. E. 348 (directors who are guaran-
tors of the payment of a note of the corpora-
tion given for borrowed money, secured by
a mortgage on its property, owe no duty to
the shareholders, when the loan matures, to
enter into an agreement with the lender to
extend the loan on terms requiring such di-

rectors to be bound as guarantors) ; Atlas
Tack Co. V. Macon Hardware Co., 101 Ga.
391, 29 S. E. 27 (assignment of chose in action
made in good faith to secure creditors, and
not for the purpose of saving a director, lia-

ble as surety, from loss, not void)

.

Illinois.— Rockford Wholesale Grocery Co.
V. Standard Grocery, etc., Co., 175 111. 89, 51
N. E. 642, 67 Am. St. Rep. 205 [afp/rming 74
111. App. 317].

Indiana.— Levering v. Bimel, 146 Ind. 545,
45 N. E. 775; Henderson v. Indiana Trust
Co., 143 Ind. 561, 40 N. E. 516.

New Jersey.— Savage v. Miller, 56 N. J.

Eq. 437, 39 Atl. 665 [reversing 56 N. J. Eq.
432, 36 Atl. 578].
North Carolina.— Washington First Nat.

Bank v. Eureka Lumber Co., 123 N. C. 24,
31 S. E. 348.
• Pennsylvania.—

> Creighton v. Scranton Lace
Curtain Mfg. Co., 191 Pa. St. 231, 43 Atl.
134, 44 Wkly. Notes Cas. 233, pledge of goods
by a corporation for eont^poraneous or fu-
ture advances valid, although pledgee was a,

director.

Utah.— Wells v. Scott, 18 Utah 127, 55
Pac. 81.
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United States.— Sanford Fork, etc., Co. v.

Howe, etc., Co., 157 U. S. 312, 15 S. Ct. 621,

39 L. ed. 713; In re Freights of The Kate,
63 Fed. 707 {especially where the original

transaction was not for the personal benefit

of the officers) ; Gould v. Little Rock, etc., R.
Co., 52 Fed. 680.

The fact that the creditor is related to one
or more of the directors or officers will not
make any difference if the circumstances are
such that a valid security may lawfully be
given as a, preference to a creditor of an in-

solvent corporation. Illinois Steel Co. v.

O'Donnell, 156 111. 624, 41 N. E. 185, 47
Am. St. Rep. 245, 31 L. R. A. 265 [afflrming
53 111. App. 314].
Estoppel of shareholder to object.—A share-

holder who, in his character of director, had
voted at a regular meeting of directors at
which a majority were present, in favor of a
resolution to mortgage the property of the
corporation, was estopped from complaining
that the resolution was not regularly adopted,
because one of the other directors who voted
in favor of it was indorser upon paper sb-

cured by the mortgage, and because two other
directors so voting had indemnified the for-

mer from liability as Indorser. Lucas v. Fri-
ant. 111 Mich. 426, 69 N. W. 735.

83. Tillson v. Downing, 45 Nebr. 549, 63
N. W. 836; Gray v. Taylor (N. J. Ch. 1897)
38 Atl. 951 [affirmed in (N. J. Err. & App.
1899) 44 Atl. 668].

84. Lowry Banking Co. v. Empire Lumber
Co., 91 Ga. 624, 17 S. E. 968.

85. Hill V. Standard Telephone Mfg. Co.,

9 Pa. Dist. 445, 24 Pa. Co. Ct. 278, 16 Montg.
Co. Rep. 203.
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available to defeat an execution of judgment in such an action, by the satisfac-

tion of which a preference would be acquired by him.^"

7. Directors Gain Priority by Action or by Attachment. Under a conception
that the assets of a corporation are not a trust fund for its creditors so long as it

continues to be a going concern, although in fact it is insolvent in a general sense,

it has been held that while it continues to be a going concern directors may avail

themselves of their superior knowledge of its actual condition, so as to secure a
preference over other creditors by suing it and attaching its property.*'' A son
who has succeeded his father as director of a corporation and who was also

administrator of his father's estate, to which the corporation was indebted, may
properly, upon learning that the corporation has been sued by a creditor, institute

suit against it as administrator, and the judgment recovered will not be postponed
to the claims of other creditors, where the administrator took no advantage of his ,

position as director to obtain a preference.^^

8. Directors May Share With Other Creditors in Distribution of Corporate
Assets. There being nothing ^er se in the relation of a director to his corpora-
tion which prevents him from becoming a creditor of the corporation, it follows
that if the company is indebted to him for money which he has advanced to it in

good faith, he may, upon its becoming insolvent, share in the distribution of its

assets with the other creditors.^'

I. Contracts Between Directors and Corporation — l. Directors May
Contract With Corporation in Good Faith. There is no sound principle of law or

equity which prohibits one or more of the directors of a corporation from enter-

ing into contracts and dealings with the corporation, provided they act in good
faith, and provided there be a quorum of other directors on the other side of the

contract, so that the vote of the interested director is not necessary to the adop-
tion of the measure ; and even in the latter case the contract is good at law. In
theory of law there are still two contracting parties, the corporation on the one
hand and the individuals who formed the opposite party to the contract on the

other. In other words a director is not debarred, by reason of his office, from
entering into a contract with the corporation, but the contract is subject to the

principle that where he appears on both sides of it, it will be closely scrutinized

in equity, and set aside unless made in that entire good faith which the law
demands of this species of fiduciary.'" Even where the majority of the share-

86. Welling v. Ivoroyd Mfg. Co., 162 N. Y. indebtedness in excess of the amount of the
599, 57 N. E. 1128 [affl,rming 15 N. Y. App. capital stock paid in, and never paid in such
Div. 116, 44 N. Y. Suppl. 374]. excess. In re Trevose Model Brick Mfg. Co.'a

87. A. B. Frank Co. v. Berwind, (Tex. Civ. Assigned Estate, 159 Pa. St. 496, 28 Atl.
App. 1898) 47 S. W. 68). Much to the same 1023.
effect see Hill v. Knickerbocker Electric 89. Hooven Mercantile Co. v. Evans Min.
Light, etc., Co., 18 N. Y. Suppl. 813, 45 N. Y. Co., 193 Pa. St. 28, 44 Atl. 277. When a per-
St. 761. son whose name appeared on the books as di-

88. Nebraska Nat. Bank v. Clark, 58 Nebr. rector of an insolvent corporation, but who
183, 78 N. W. 527. never "lifted" his share certificate, which
Postponement of directors who permit co];- had been given to him as collateral security,

poration to become indebted in excess of limit and never knew that he was elected a director,
prescribed by articles of incorporation.— Di- would not be charged with the unpaid value
rectors who permitted the corporation to be- of his shares, but participated as a general
come indebted in excess of the limit pre- creditor in the distribution of the proceeds of
scribed by its articles were postponed to the corporate assets on execution. Vallee v.
other creditors, who had no notice of the Elizabethtown Electric Light Co., 18 Lane,
financial condition of the corporation at the L. Key. 65.

time when their debts were created. Gun- 90. Oases which uphold the principle that
ther V. Baskett Coal Co., 107 Ky. 44, 52 S. W. directors may contract with the corporation
931, '21 Ky. L. Eep. 655. if fairly done are as follows;

State of the evidence under which claims California.— Kellerman ». Maier, 116 Cal.
of the directors will not be disallowed upon 416, 48 Pac. 377; Fudickar v. East River-
distribution of the assets of the corporation side Irr. Dist., 109 Cal. 29, 41 Pac. 1024.
under an assignment for the benefit of credit- Connecticut.— Smith v. Skeary, 47 Conn,
ors, upon the ground that they permitted an 47.

[IX, I, 1]
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holders are personally interested in a contract which they have authorized on
behalf of the corporation, this does not render the contract void^er se ; it is still

good at law, although voidable in equity in case of any fraud or unfairness at the

suit of the corporation, or of shareholders suing in its behalf.^' And so where a

mortgaged deed of trust is executed by a corporation it is not a valid objection
to it that it is made to a director in the corporation, since it is made to secure

bonds which are purchased by others, and the director is the nominal, and not the
beneficiary, grantee. Such a case, it is said, does not fall within the principle

sometimes declared that a deed executed by the grantee as agent for the grantor
is void as to all the world.'^ There are authorities which go to the length of

holding that a contract in which some of the directors are interested on both sides

is void in such a sense that it will not be enforced in a court of justice.'^ But the

weight of authority probably is that such contracts are merely presumptively
invalid, and that the burden of showing that they are entirely fair is upon those

claiming under them ; and that they will be subjected by courts of equity to the

severest scrutiny and set aside unless all appearance of bad faith is removed by
the evidence.'*

2. View That Director Cannot Contract With Company. Some of the courts,

however, take the broad and unqualified view that a director cannot be allowed

Illinois.— Louisville, etc., R. Co. v. Carson,
51 111. App. 552; Matson v. Alley, 41 111.

App. 72 [affirmed on other grounds in 141

111. 284, 31 N. E. 419].
Massachusetts.— Nye v. Storer, 168 Mass.

53, 4C N. E. 402; Warren v. Para Rubber
Shoe Co., 166 Mass. 97, 44 N. E. 112.

Michigan.— German-American Seminary v.

Kiefer, 43 Mich. 105, 4 N. W. 636.

Missouri.— Foster v. Belcher's Sugar Re-
fining Co., 118 Mo. 238, 24 S. W. 63.

Nevada.— Bassett v. Monte Cristo Gold,

etc., Min. Co., 15 Nev. 293.

New York.— Barr v. New York, etc., R. Co.,

125 N. Y. 263, 26 N. E. 145, 34 N. Y. St.

743 ; Barnes v. Brown, 80 N. Y. 527 [reversing

11 Hun 315]; Nathan v. Whitehill, 67 Hun
398, 22 N. Y. Suppl. 63, 51 N. Y. St. 457;
Kearns v. New York, etc., Ferry Co., 17 Misc.

272, 40 N. Y. Suppl. 366 [affirmed in 19 Misc.

19, 42 N. Y. Suppl. 771] ; Strobel v. Brownell,

16 Misc. 657, 40 N. Y. Suppl. 702; Wile, etc.,

Co. V. Rochester, etc.. Land Co., 4 Misc. 570,

25 N. Y. Suppl. 794. See also Duneomb v.

New York, etc., R. Co., 22 Hun 133.

Utah.— Armstrong v. Cache Valley Land,
etc., Co., 14 Utah 450, 48 Pac. 690.

United States.— Leavenworth County v.

Chicago, etc., R. Co., 134 U. S. 688, 10 S. Ct.

708, 33 L. ed. 1064; Illinois Pneumatic Gas
Co. V. Berry, 113 U. 8. 322, 5 S. Ct. 525, 28
L. ed. 1003; Barr v. Pittsburgh Plate-Glass

Co., 57 Fed. 86, 6 C. C. A. 260 [affirming 51

Fed. 33]; Symmes v. Union Trust Co., 60
Fed. 830; Jesup v. Illinois Cent. R. Co., 43
Fed. 483.

Cases asserting the principle that a cor-

poration may contract with its own share-

holders are the following: Union Mut. L.

Ins. Co. V. Frear Stone Mfg. Co., 97 111. 537,
37 Am. Rep. 129; Hennighausen •!-. Tischer,
50 Md. 583.
An agent of a corporation may deal with

it fairly of course when it is represented in

the transaction by other agents. Matson v.
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Alley, 41 111. App. 72 [affirmed on other
grounds in 141 111. 284, 31 N. E. 419].

91. Bassett v. Monte Cristo Gold, etc., Min.
Co., 15 Nev. 293.

82. Bassett v. Monte Cristo Gold, etc., Min.
Co., 15 Nev. 293.

93. See for instance Thomas v. Brownville,

etc., R. Co., 2 Fed. 877, 1 McCrary 392, and
note that this decision was affirmed on this

point, although reversed in another, in 109
U. S. 522, 3 S. Ct. 315, 27 L. ed. 1018. See
also Miner v. Belle Isle Ice Co., 93 Mich. 97,

53 N. W. 218, 17 L. R. A. 412; Jackson v.

McLean, 36 Fed. 213.

94. Gardner v. Butler, 30 N. J. Eq. 702;
Skinner v. Smith, 134 N. Y. 240, 31 N. E.

911, 47 N. Y. St. 528 [affirming 56 Hun
(N. Y.) 437, 10 N. Y. Suppl. 81, 31 N. Y.
St. 448] ; Barr v. New York, etc., R. Co., 125

N. Y. 263, 26 N. E. 145, 34 N. Y. St. 743;
Welch V. Importers', etc., Bank, 122 N. Y.
177, 25 N. E. 269, 33 N. Y. St. 452; Munson
V. Syracuse, etc., R. Co., 103 N. Y. 58, 8

N. E. 355; Barnes v. Brown, 80 N. Y. 527
[reversing 11 Hun (N. Y.) 315]; Risley v.

Indianapolis, etc., R. Co., 62 N. Y. 240 [re-

versing 1 Hun (N. Y.) 202, 4 Thomps. &, C.

(N. Y.) 13]; McGourkey v. Toledo, etc., R.
Co., 146 U. S. 536, 13 S. Ct. 170, 36 L. ed.

1079; Warden v. Union Pac. R. Co., 103 U. S.

651, 26 L. ed. 509 [affirming 29 Fed. Cas. No.
17,164, 4 Dill. 339]; Twin-Lick Oil Co. v.

Marbury, 91 U. S. 587, 23 L. ed. 328; Jesup
V. Illinois Cent. R. Co., 43 Fed. 483. That
unfaithful trustees who have appropriated all

the profits of the enterprise to themselves

will subject the company— it being a mere
trading corporation— to a winding-up in

equity see Fougeray v. Cord, 50 N. J. Eq.
185, 24 Atl. 499; and compare 4 Thompson
Corp. § 4443. That an ofiicer of a corpora-

tion cannot as against its creditor have a
remedy on a corrupt contract see Cole v. Mul-
lerton Iron Co., 59 Hun (N. Y.) 217, 13 N. Y.
Suppl. 851, 38 N. Y. St. 34.
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to make and take contracts with the company of which he is a director.^^ The
reason is that already stated, tliat the relation between the director and the cor-

poration is that of trustee and cestui que Vrust^^ and the law will not allow a

trustee for liis own private advantage to do that which may place him in a posi-

tion in which his interest is antagonistic to that of the beneficiaries in the trust.''

Under this rule no question can be raised as to the fairness or unfairness of the
transaction, and the director so acting will not be lieard if he attempts to show
that it was fair and advantageous to the corporation.'^

3. Second View That Such Contracts Are Not Void but Voidable. Another
and perhaps a more practicable view, and the one which generally prevails in the

American courts, is that a contract between a corporation and its officers is not
void ;per se, but is merely voidable at the option of the corporation or its repre-

sentative, provided the option is exercised within a reasonable time under all the
circumstances of the case.'' But perhaps there is no essential difference between

95. Indiana.— Port v. Russell, 36 Ind. 60,

10 Am. Eep. 5.

Hew York.—Coleman v. Second Ave. R. Co.,

38 N. Y. 201; Butts v. Wood, 37 N. Y. 317;
Gardner v. Ogden, 22 N. Y. 327, 78 Am. Dec.
192.

Wisconsin.— Haywood v. Lincoln Lumber
Co., 6i Wis. 639, 26 N. W. 184.

United States.— Thomas v. Brownsville,
etc., E. Co., 2 Fed. 877, 1 McCrary 392 [re-

versed in 109 U. S. 522, 3 S. Ct. 315, 27 L. ed.

1018].
England.— Aberdeen R. Co. v. Blakie, 2 Eq.

1281, 1 Macq. 461, 1 Paterson Sc. App. 391,

1 Paton App. Cas. 119, 26 Sc. Jur. 628.

96. Butts V. Wood, 37 N. Y. 317.

97. California.— Wilbur v. Lynde, 49 Cal.

290, 19 Am. Rep. 645; Andrews v. Pratt, 44
Cal. 309 ; San Diego v. San Diego, etc., R. Co.,

44 Cal. 106.

Maryland.— Hoflfman Steam Coal Co. v.

Cumberland Coal, etc., Co., 16 Md. 45'6, 77
Am. Dec. 311.

l^ew York.— Cumberland Coal, etc., Co. v.

Sherman, 30 Barb. 553.

Wisconsin.— Pickett v. Wiota School Dist.,

25 Wis. 551, 3 Am. Eep. 105. :

United States.— Michoud v. Girod, 4 How.
503, 11 L. ed. 1076.

England.— Aberdeen R. Co. v. Blakie, 2 Eq.
1281, 1 Macq. 461, 1 Paterson Se. App. 391,

1 Paton App. Cas. 119, 26 Sc. Jur. 628, per
Lord Cranworth.
The principle may be tersely stated to be

that one who undertakes in a given matter to

act for another cannot in the same matter
act for himself. Button v. Willner, 52 N. Y.

312; Forbes v. Halsey, 26 N. Y. 53. The
leading American case on the subject is Gard-
ner V. Ogden, 22 N. Y. 327, 78 Am. Dec. 192,

where the subject is discussed with great
learning by Davies, J. The rule applies to

all persons standing in relations of trust

which involve duties inconsistent with such
persons dealing with the trust property as

their own. Ten Eyck v. Craig, 62 N. Y. 406

;

Wager v. Reid, 3 Thomps. & C. (N. Y.) 332.

See Lingke«7. Willdnson, 57 N. Y. 445; Rook-
ford, etc., R. Co. v. Boody, 56 N. Y. 456.

98. Aberdeen R. Co. v. Blakie, 2 Eq. 1281,

1 Macq. 461, 1 Paterson Sc. App. 391, 1

Paton App. Cas. 119, 26 Sc. Jur. 628. This
decision did not turn upon the construction

of any act of parliament, but was based upon
the general principles applied by courts of

equity to the relations of trustee and cestui

que trust. See also Flanagan v. Great West-
ern R. Co., L. R. 7 Eq. 116, 38 L. J. Ch. 117.

Similar observations will be formd in Cumber-
land Coal, etc., Co. v. Sherman, 30 Barb.
(N. Y.) 553, opinion by Davies, J. [quoted
with approbation in Pickett v. Wiota School
Dist., 25 Wis. 551, 3 Am. Rep. 105. See also

Whichcote i>. Lawrence, 3 Ves. Jr. 740].
In conformity with this principle it has

been held that a note made by a corporation
to its trustees is against public policy and
void. Wilbur v. Lynde, 49 Cal. 290, 19 Am.
Rep. 645. Nor can the directors and officers

of a corporation make a mortgage to them-
selves. Haywood v. Lincoln Lumber Co., 64
Wis. 639, 26 N. W. 184. The court cited in

support of the general doctrine European,
etc., R. Co. V. Poor, 59 Me. 277; Butts v.

Wood, 38 Barb. (N. Y.) 181; ,Scott v. De-
peyster, 1 Edw. (N. Y. ) 513; Verplanck v.

Mercantile Ins. Co., 1 Edw. (N. Y.) 84; Cook
V. Berlin Woolen Mill Co., 43 Wis. 433; In
re Taylor Orphan Asylum, 36 Wis. 534;
Pickett V. Wiota School Dist. No. 1, 25 Wis.
551, 3 Am. Rep. 105; Koehler v. Black River
Falls Iron Co., 2 Black (U. S.) 715, 17 L. ed.

339; Corbett v. Woodward, 6 Fed. Cas. No.
3,223, 5 Sawy. 403 ; Great Luxembourg R. Co.
v. Magnay, 25 Beav. 586, 4 Jur. N. S. 839, 6
Wkly. Rep. 711; York, etc., R. Co. v. Hudson,
16 Beav. 485, 22 L. J. Ch. 529, 1 Wkly. Eep.
187, 510, 19 Eng. L. & Eq. 361.

99. Stewart v. Lehigh Valley R. Co., 38
N. J. L. 505; Munson v. Syracuse, etc., R.
Co., 103 N. Y. 58, 8 N. E. 355 ; Budd v. Walla
Walla Printing, etc., Co., 2 Wash. Terr. 347,
7 Pac. 896; Leavenworth County v. Chicago,
etc., E. Co., 134 U. S. 688, 10 S. Ct. 708, 33
L. ed. 1064; Pneumatic Gas Co. v. Berry, 113
U. S. 322, 5 S. Ct. 525, 23 L. ed. 1003;
Thomas v. Brownville, etc., Pac. E. Co., 109
U. S. 522, 3 S. Ct. 315, 27 L. ed. 1018 [re-
versing 2 Fed. 877, 1 McCreary 392] ; West
Virginia Twin-Lick Oil Co. v. Marbury, 91

[IX, I, 3]
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this view and the former ; for under this view it is considered that no considera-

tion of its apparent or intrinsic fairness will induce a court eitlier of law or equitj

to enforce it against the resisting cestui que trust. Such a contract is, however,
valid and enforceable as to others." But it may be repudiated by the company at

the instance of a shareholder.^

4. Such Contracts Presumptively Valid and Burden on Challenging Party. The
rule seems to be that such contracts are presumptively valid, and will stand until

overthrown in a proper proceeding by the corporation, its shareholders, or its

creditors, and that the burden of showing their unfaii-ness rests upon the chal-

lenging party .^ " If, therefore, nothing is done in avoidance, the transaction

remains. If knowledge and opportunity concur, whereupon to move, delay, if

unreasonable, or attended by retention and enjoyment of the results of the trans-

action, may be deemed equivalent to an adoption and ratification of that which
before was the subject for action, in repudiation of any obligation." *

5. Third View That Validity of Such Contracts Depends Upon Their Nature and
Terms. A third view is that the validity of such a contract depends very much
upon its nature and terms and the circumstances under which it is made,' and
that it will be enforced when shown to have been made for the benefit of the
corporation, and when it is just ; although it will be more closely scrutinized than
ordinary contracts.*

6. Such Contracts Closely Scrutinized. Those courts which concede that a
valid contract may be made between a director and his corporation nevertheless

unite on the principle, founded on grounds too obvious to require statement, that

such contracts will always be regarded with great jealousy and suspicion, and
will be subject to the closest scrutiny.' Such transactions, it has been said, are

viewed with greater odium than a dealing between an ordinary trustee and his

beneficiary.^

U. S. 587, 23 L. ed. 328; Jesup v. Illinois

Cent. R. Co., 43 Fed. 483 ; Meeker i\ Winthrop
Iron Co., 17 Fed. 48.

1. Stewart v. Lehigh Valley R. Co., 38

N. J. L. 505.

2. Gardner v. Butler, 30 N. J. Eq. 702.

3. This seems to be a reasonable deduction

from Genesee Valley, etc., E. Co. v. Retsof

Min. Co., 15 Misc. (N. Y.) 187, 36 N. Y.

Suppl. 896, 72 N. Y. St. 231.

4. Barr v. New York, etc., R. Co., 125 N. Y.

263, 275, 34 N. E. 743, per Gray, J.

For cases where such contracts have been
avoided see Hill v. Rich Hill Coal Min. Co.,

119 Mo. 9, 24 S. W. 223 (specific performance
refused) ; Gerry r. Bismarck Bank, 19 Mont.
191, 47 Pac. 810 (transaction steeped in

fraud) ; Sage v. Culver, 147 N. Y. 241, 41

N. E. 513 [affirming 71 Hun (N. Y.) 42, 24
N. Y. Suppl. 514, 54 N. Y. St. 297, where
the case was presented by a demurrer to a
petition in equity] ; Munson v. Syracuse, etc.,

R. Co., 103 N. Y. 58, S N. E. 355; Gilder-

sleeve V. Lester, 68 Hun (N. Y.) 532, 22 N. Y.

Suppl. 1026, 52 N. Y. St. 559 (transfer of

corporate property to a trustee voidable at

suit of creditor) ; Doe v. Northwestern Coal,
etc., Co., 78 Fed. 62 (director voting himself
back pay).

5. Kansas.— Thomas v. Sweet, 37 Kan.
183, 14 Pac. 545.

Pcnnsylrania.—Hammond's Appeal, 123 Pa.
St. 503, 16 Atl. 419; Gordon v. Preston, 1

Watts 385, 26 Am. Dec. 75.
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South Carolina.— Georgia Cent. R., etc.,

Co. V. Claghornj 1 Speers Eq. 545.

Vermont.— Rogers v. Danby Universalist
Soc, 19 Vt. 187.

United States.— Hubbard v. New York,
etc., Invest. Co., 14 Fed. 675.

6. Hallam v. Indianola Hotel Co., 56 Iowa
178, 9 N. W. Ill; Combination Trust Co. v.

Weed, 2 Fed. 24. See also Garrett v. Burling-
ton Plow Co., 70 Iowa 697, 29 N. W. 395, 59
Am. Rep. 461. Under this rule it has been
held that a deed by a manufacturing corpora-

tion to secure the individual indebtedness of

its president is not ultra vires where the cor-

poration was itself indebted to him in like

amount. Bank v. Pomeroy Flour Co., 41 Ohio
St. 552. Other cases in which such transac-
tions have been upheld. Hancock r. Hol-
brook, 40 La. Ann. 53, 3 So. 351; Stewart i:

St. Louis, etc., R. Co., 41 Fed. 736. On the
other hand an agreement between a corpora-
tion by its board of directors on the one
hand, and one or more of such directors on
the other, will be set aside if injurious and
oppressive to the company, even thoiigh the
company was represented by a, majority of

disinterested directors. Higgins v. Lansingh,
154 111. 301, 40 N. E. 362.

7. Conyngham's Appeal. 57 Pa. St. 474;
Trust Co. v. Weed, 14 Phila. (Pa.) 422, 37
Leg. Int. (Pa.) 166.

8. Chouteau v. Allen, 70 Mo. 290, 338, per
Sherwood, C. J., where, in view of this rule,

the directors of a railroad company having
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7. Such Contracts Upheld in Esuity When Fair and Honest. Such contracts

will be upheld in equity when fair and honest.' For instance a director who has

in good faith loaned his money to the corporation to assist it in accomplishing its

proper and necessary corporate purposes has a valid claim against the corporation

for reimbursement.'" So a contract between a trustee of a corporation and the
board of which he is a member, fixing his salary, is not void, but voidable only at

the election of the corporation." So the trustees of a corporation may employ
any of their number to perform proper and necessary services for the corporation,

outside the duties of his office, and may bind the corporation by an agreement in

advance to pay him a reasonable compensation for such services.*^ So a corpora-

tion cannot defend an action brought by its president to recover the salary agreed
to be paid him as president, on the ground that as a member of the board of

directors he voted for the resolution fixing his salary, where his vote was not

necessary to pass the resolution, and where the services were actually performed
imder the contract for six months with full knowledge of the corporation.'^

8. Such Contracts Valid as to Innocent Third Persons. Such contracts are

valid as to third parties who acquire rights under them ; nor can they be repudi-

ated by the corporation after the rights of innocent third parties have supervened.'*

9. Such Contracts Valid When Made With Unanimous Consent. On a principle

which runs through this whole subject, such contracts are valid when made by
unanimous consent, that is, where all the members of the corporation consent to

it ;
'^ and a subsequent ratification will be equivalent to a prior or contemporaneous

consent."

10. Voidable When Majority of Directors Constitute Other Contracting Party.

"Where the directors who assume to make a contract between the corporation and
themselves as individuals constitute a majority of the board the contract will not

be binding upon the corporation." The principle is that a disinterested majority

of the directors is necessary to a contract with a corporation, through the action

of the board, and that a contract is invalid if the vote of an interested member of

the board was necessary to make it, whether, the directors acted in good faith

or not.'*

11. Such Contracts Validated by Ratification. Such a contract is capable of

being ratified by the lawful action of the board of directors expressed by a vote

taken by a disinterested quorum.'^ So too it may be ratified by the body of the

pledged to each other nearly a, million dol- lustration Welch v. Importers', etc., Nat.
lars in the bonds of the company, to secure Bank, 122 N. Y. 177, 33 N. Y. St. 452, 25
an indebtedness of less than four per cent of N. E. 269.

their nominal value, the court had no diflS- 16. See infra, XV, D, 1.

culty in holding the transaction to be an In illustration of this principle it has been
actual fraud upon the corporation and its held that where there was no deception or

shareholders. fraud practised, a, sale by a director of prop-

9. Strobel v. Brownell, 16 Misc. (N. Y.) erty to a corporation, which is formally ap-

657, 40 N. Y. Suppl. 702; Barr v. Pittsburgh proved by the board of directors and ratified

Plate-Glass Co., 57 Fed. 86, 6 C. C. A. 260. by all the shareholders, will not be held iu-

10. Foster v. Belcher's Sugar Refining Co., valid because the sale was made for a, sum
118 Mo. 238, 24 S. W. 63. greatly in excess of the cost of the property

11. Kearns v. New York, etc., Ferry Co., to the director. Stewart v. St. Louis, etc., R.
19 Misc. (N. Y.) 19, 42 N. Y. Suppl. 771 Co., 41 Fed. 736. Another illustration of the

[affirming 17 Misc. (N. Y.) 272, 40 N. Y. principle, where the property of a failing cor-

Suppl. 366]. poration was sold to some of its trustees, will

12. Symmes v. Union Trust Co., 60 Fed. be found in Skinner v. Smith, 134 N. Y. 240,

S30. 31 N. E. 911, 47 N. Y. St. 528 [affirming 56
13. Kearns v. New York, etc., Ferry Co., Hun (N. Y.) 437, 10 N. Y. Suppl. 81, 31

17 Misc. (N. Y.) 272, 40 N. Y. Suppl. 366 N. Y. St. 448].

[affirmed in 19 Misc. (N. Y.) 19, 42 N. Y. 17. Coleman v. Second Ave. R. Co., 38
Suppl. 771]. N. Y. 201.

14. Wile, etc., Co. v. Rochester, etc.. Land 18. Higgins v. Lansingh, 154 111. 301, 40
Co., 4 Misc. (N. Y.) 570, 25 N. Y. Suppl. 794. N. E. 362.

15. Batelle v. Northwestern Cement, etc., 19. Louisville, etc., R. Co. v. Carson, 51
Co., 37 Minn. 89, 33 N. W. 327. See for il- 111. App. 552.
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shareholders;^ but as in the ease of other voidable contracts'^ it cannot be rati-

fied in part and rejected in part.^

12. Director Cannot Be Secret Partner With Third Person, in Contract Between
Third Person and Corporation. Moreover a director cannot make, on behalf of
the corporation, a contract with a third party, and through a secret understanding
between hiniself and such third party be a partner in tlie contract with such third

party or otherwise derive a profit from it. This follows from the rule already
stated,^ which prevents a director from acquiring an interest adverse to the cor-

jioration.^ A director can neither make a contract on behalf of the company in

which he reserves a private interest, nor can he subsequently become interested

in its execution with a view to participate in the profits of the contract. Either

act will render the contract void, at the election of the cestui que trust?^ Statutes

have been enacted in several of the states prohibiting corporate oflicers from being
interested in corporate contracts.^^

13. Director May Recover at Law on Contract With Corporation. So far from
a contract between the director and the corporation being void ah initio, the law
is that in the absence of fraud such a contract is enforceable in an action at law.

Thus if a director enters into a contract with his corporation, whereby he is to do
something for the corporation for a reward, and executes the contract, he is

entitled to sue the corporation on the contract, and recover the agreed price.^^

Nor is any reason perceived why a director should not be allowed to recover on
an implied assumpsit, and to the extent of any value which he may fairly have
rendered the company outside of his duties as director. Thus it has been held

that where a corporation uses a patented invention belonging to one of its direct-

ors, the director is not precluded from claiming compensation therefor, by reason

of the mere fact that he is a director.^

14. General Doctrine That Directors May Lend to Corporation and Take Secu-

rity. The only just and practicable doctrine is that the director of a corporation

may advance money to it, may become its creditor, may take from it a mortgage
or other security, and may enforce, the same like any other creditor, but always

subject to severe scrutiny, and under the obligation of acting in the utmost good
i&iih^ So where advances are made by a director on an agreement that they

2fO. Nye v. Storer, 168 Mass. 53, 46 N. E. (1889), p. 256, § 58. So in England. 8 & 9

402 ; Steinway r. Steinway, 2 N. Y. App. Div. Vict. e. 16, construed in Be Waterloo L., etc.,

301, 37 N. Y. Suppl. 742, 73 N. Y. St. 418. Assur. Co., 33 Beav. 204.

21. See infra, XV, A, 5. Waiver of statutory provision.—It has been
22. Armstrontf v. Cache Valley Land, etc., held that neither the directors nor the share-

Co., 14 Utah 450, 48 Pac. 690. holders of a corporation can waive the pro-

23. See supra, IX, G, 5, c. visions of a statute forbidding the directors.

2f4. European, etc., R. Co. v. Poor, 59 Me. from participating in the benefits of a con-

277 (opinion by Appleton, J.) ; Thomas v. tract for building a railroad. Barton v. Port
Brownsville, etc., R. Co., 2 Fed. 877, 1 Mc- Jackson, etc.. Plank Road Co., 17 Barb.

Crary 302: Wardell v. Union Pac. R. Co., 28 (N. Y.) 397. See also Bartlett v. Athenseum
Ped.'Cas. No. 17.164, 4 Dill. 330; In re West L. Soc„ 37 Eng. L. & Eq. 187. But this is

Jewel Tin Min. Co., 10 Ch. D. 579, 48 L. J. doubtful.

Ch. 425, 40 L. T. Rep. N. S. 43, 27 Wkly. Rep. 27. Ward v. Polk, 70 Ind. 309.

310. 28. Deane v. Hodge, 35 Minn. 146, 27

25. Oilman, etc., R. Co. v. Kelly, 77 111. N. W. 917, 59 Am. Rep. 321.

426. 29. California.— Farmers', etc., Bank u.

Other applications of this principle will be Downey, 53 Cal. 466, 31 Am. Rep. 62.

found in Port r. Russell, 36 Ind. 60, 10 Am. Illinois.— Mullanphy Sav. Bank v. Schott,

Rep. 5 ;. Flint, etc., R. Co. v. Dewey, 14 Mich. 135 111. 655, 26 N. E. 640, 25 Am. St. Rep.
477: Great Luxemburg R. Co. v. Magnay, 25 401; Beach v. Miller, 130 111. 162, 22 N. E.
Beav. 586, 4 Jur. N. S. 839, 6 Wkly. Rep. 711; 464, 17 Am. St. Rep. 291; Merrick v. Peru
York, etc., R. Co. 'v. Hudson, 16 Beav. 199, 22 Coal Co., 61 111. 472; Rokker v. J. W. Butter
L. J. Ch. 529, 1 Wkly. Rep. 187, 510, 19 Eng. Paper Co., 88 111. App. 278.

L. & Eq. 361. /otoo.— Hallam v. Indianola Hotel Co., 56
26. 2 N. Y. Rev. Stat. (Banks & Bros. Iowa 178, 9 N. W. 111.

(6th ed.) 1876), p. 400, § 9; Brightly Purd. Kansas.— Baker v. Harpster, 42 Kan. 511,
Dig. Pa. (1873), p. 334, § 95; Wyo. Laws '22 Pac. 415.
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shall be secured, the other directors may carry out the agreement by causing the

proper instrument to be executed ;
^ and a court of equity will give effect to such

an agreement under proper conditions.^' So it has been held that in order to

enable a manufacturing corporation to pay its debts and thus continue its business,

its directors may guarantee payment of its note made to its own order, and take

as security for their liability its mortgage of all its property.^ But in such a case

it has been well observed that the obligation of the director who lends the money
and takes the security to candor and fair dealing is increased in the precise degree

that his representative character has given him power and control, derived from
the confidence reposed in him.^" And all such arrangements are jealously scru-

tinized in equity, and are summarily set aside where fraud supervenes.^^ ISTor

will such an agreement be enforced beyond what is right. As to an excessive

interest stipulated for, and as to an amount included therein beyond what was
actually parted with, it will not be enforced.^'

15. Are Entitled to Indemnity Against Bona Fide Expenses and Advances. As
in the case of other trustees, if the directors of a corporation 'bona fide and neces-

sarily advance their own money to save the properties of the corporation, they
will be entitled to indemnity therefor out of the funds of the company,^v^nd in

preference to the right to dividends of the holders of preferred stock." Nor can
moneys so refunded by the corporation to directors in repayment of their hona

fide advances be recovered by a creditor of the corporation whose debt was not

due and payable at the time.^

16. May Purchase From Corporation— a. In General. The principle which
upholds contracts when faii"ly made, between a corporation and its directors or

other officers, allows them under like conditions to purchase property from the

Kentucky.— McMurtry v. Montgomery Ma-
sonic Temple Co., 86 Ky. 206, 5 S. W. 570,

9 Ky. L. Rep. 541.

Massachusetts.— Ward V. Salem St. E. Co.,

108 Mass. 332; Hayward v. Pilgrim Soc, 21
Pick. 270.

Missouri.— Johnson v. Cottingham Ironing
Maeh. Co., 8 Mo. App. 575.

Nebraska.— Gorder v. Plattsmouth Can-
ning Co., 36 Nebr. 548, 54 N. W. 830.

New Jersey.— Stratton v. Allen, 16 N. J.

Eq. 229.

New York.— Duncomb v. New York, etc.,

E. Co., 88 N. Y. 1 ; Bank Com'rs v. St. Law-
rence Bank, 7 N. Y. 513 [reversing 8 Barb.

436] ; Kinsman v. Fisk, 83 Hun 494, 31 N. Y.
Suppl. 1045, 65 N. Y. St. 75 ; Eider v. Union
India Rubber Co., 5 Bosw. 85.

Tennessee.— In re New Memphis Gas Light
Co. Cases, 105 Tenn. 268, 60 S. W. 206, 80
Am. St. Rep. 880.

Vermont.— Sawyer v. Royalton M. E. Soc,
18 Vt. 405; Geer v. Richmond Tenth School
Dist., 6 Vt. 76.

United States.— Borland v. Haven, 37 Fed.
394, 13 Sawy. 551.
England.— Bluck v. Mallalue, 27 Beav.

398, 5 Jur. N. S. 1018, 7 Wkly. Eep. 303.

There is a valuable note on this subject in

19 Am. & Eng. Corp. Cas. 121, and another
in 17 Am. St. Rep. 291.

30. Baker v. Harpster, 42 Kan. 511, 22
Pac. 415.

31. Wasatch Min. Co. v. Jennings, 5 Utah
243, 15 Pac. 65.

32. Hopson r. .-'Etna Axle, etc., Co., 50
Conn. 597. That directors may become guar-

antors for the corporation see Taylor County
Ct. V. Baltimore, etc., R. Co., 35 Fed. 161.

33. Addison v. Lewis, 75 Va. 701.

34. Graves v. Mono Lake Hydraulic Min.

Co., 81 Cal. 303, 22 Pac. 665; Duncomh v.

New York, etc., R. Co., 22 Hun (N. Y.) 133;
Washburn v. Green, 133 U. S. 30, 10 S. Ct.

280, 33 L. ed. 516.

35. Sutter St. E. Co. v. Baum, 66 Cal. 44,

4 Pac. 916.

Circumstances under which a director at-

tempting an unconscionable advantage over
other bondholders will not be entitled to

equitable salvage. Washburn v. Green, 133

U. S. 30, 10 S. Ct. 280, 33 L. ed. 516.

Circumstances under which a director who
is a prior mortgagee does not waive his

priority of lien by accepting payment in ad-

vance, and does not satisfy or release his

prior lien by reason of accepting bonds of

the corporation and returning them, when he
finds that he is unable to sell them for the
corporation. Mullanphy Sav. Bank v. Schott,

135 HI. 655, 26 N. E. 640, 25 Am. St. Rep.
401.

36. Matter of Joint- Stock Co.'s Winding-up
Act, 4 De G. M. & G. 19, 27 Eng. L. & Eq.
158, 53 Eng. Ch. 16. Compare Hutchinson
V. Sidney, 28 Eng. L. & Eq. 472.

37. Brown v. Mechanics', etc., Nat. Bank,
12 N. Y. Suppl. 861, 35 N. Y. St. 665, cir-

cumstances under which the president of the
corporation is entitled to be protected against
deficiency after the foreclosure of the mort-
gage.

38. Holt V. Bennett, 146 Mass. 437, 16
N. E. 5.

[IX, I, 16, a]



814 [10 Cye.J CORPORATIONS

corporation.^' Such purchases are not void at law,** but are voidable in equity,"

under a rule which casts upon the director the burden of sustaining the transaction

by showing that it was proper, fair, made in good faith, and for an adequate con-

sideration.® Or to express it difEerently it must be shown that the sale was
necessary, that the property was bought by the purchasing director in open
market, at a fair price, in good faith, and without any undue advantage over the

corporation.*^ If the purchasing director is not guilty of any fraud or conceal-

ment, and pays full value for the property, and if it is the intention of the other-

directors to sell it to him, equity will uphold the sale.** As such a sale is good at

law, in the absence of fraud, the validity of it cannot be questioned by the attach-

ing creditor, and it is not invalid where it has been subsequently ratified and con-

firmed by the entire board.*'

b. Circumstances Dnder Which CoFporation or Shareholders Are Entitled to

Avoid Such Purchases. According to one theory a purchase of corporate prop-
erty by directors is voidable by the corporation, or by its legal representative, at

mere option.** But the sound view does not seem to go further than to hold that

the presumption of law is against the validity of such a purchase and that when
it is challenged, the purchasing directors have the burden of defending it and of

showing its fairness affirmatively.*''

e. Circumstances Under Which Such Purchases Are Not Voidable. A director

is guilty of no breach of trust or violation of duty, by reason of advancing his

own money to the corporation, on the best terms it can get from other people, as

for example where the corporation has put its debentures on the market and sold

them at a discount, because they will not bring par, and a director purchases
them at market rates.**

d. May Enforce Such Security Like Any Other Creditor. Such a security being
valid, the director who has tak^n it may enforce it in like manner as any other

creditor might.*'

17. Cannot in General Purchase Corporate Property at Judicial Sales—
a. Statement of Rule. A director cannot in general be upheld in purchasing the

S9. Hartridge t>. Rockwell, R. M. Charlt. corporation, of an option held by the corpora-

(Ga.) 260; Beach v. Miller, 23 111. App. 151. tion, for the purchase of property of which
40. Ryan v. Williams, 100 Fed. 172. the corporation had a sale, by means of which
41. Little Rock, etc., R. Co. v. Page, 35 option the director was enabled to purchase

Ark. 304. the fee, see Hannerty v. Standard Theatre

42. Ryan ». Williams, 100 Fed. 172. Co., 109 Mo. 297, 19 S. W. 82. For eircum-

43. Crescent City Brewing Co. v. Flanner, stances under which a director of a railroad

44 La. Ann. 22, 10 So. 384. company purchased from its contractor cer-

Necessity of the sale must not have been tain ties which had been cut by the company,
created by the mismanagement of the board, and which were deposited at the place agreed

otherwise the sale will be set aside. Crescent upon, and an instalment by the company paid

City Brewing Co. v. Flanner, 44 La. Ann. 22, thereon, and the ties could not be taken in ex-

10 So. 384. ecution by a creditor of the company, be-

44. Buell V. Buckingham, 16 Iowa 284, 85 cause the legal title had passed to the com-

Am. Dec. 516. pany from the director, see Cornell v. Clark,

45. Crymble v. Mulvaney, 21 Colo. 203, 40 104 N. Y. 451, 10 N. E. 888.

Pac. 499. 49. For example the directors of a private

Circumstances under which a director of an corporation who, with the knowledge and as-

insolvent corporation cannot impeach the va- sent of the shareholders, become guarantors

lidity of the sale of corporate property to of a debt created by the corporation for a
himself. Clapp v. Allen, 20 Ind. App. 263, loan secured by mortgage on the property of

50 N. E. 587. the corporation, and who pay the debt at

46. Cook V. Berlin Woolen Mill Co., 43 maturity and take the transfer of the mort-
Wis. 433. gage, may enforce the mortgage by fore-

47. Ashurst's Appeal, 60 Pa. St. 290. See closure and sale of the mortgaged property
also Reilly v. Oglebay, 25 W. Va. 36; Cook to secure the amount of the debt paid by
r. Berlin Woolen Mill Co., 43 Wis. 433. tnem, -notwithstanding the corporation is.

48. 7?!. re Compagnie Gengrale De Belle- solvent, and able, if granted indulgence, to
garde, 4 Ch. D. 470, 35 L. T. Rep. N. S. 900, finally pay off the debt from its income, and
25 Wkly. Eep. 209. For a questionable case, that the value of the property is largely in
upholding an assignment to a director of a excess of the debt, and that the directors oe-

[IX, I, 16, a]
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property of the corporation at a public or other judicial sale
;
^ince the effect of

this is to draw him into a position antagonistic to that of the company, which
as already seen ^^ is not allowed.. If he purchases its property upon an execution

sale for less than its value he may be charged, with the property or its value, and
with the profits accruing from the purcliase, as a trust fund for the benefit of the

corporation, its creditors, and its shareiiolders.^^ The extent of the rule is that a

director purchases subject to the right, of the corporation to disaffirm and
demand a resale, and that in order to nave the sale disaffirmed the corporation

need not show actual fraud or prejudice.^ On the one hand, such a transaction

is presumptively not hona fide ; on the other, it is voidable only at the election

and instance of a party in interest.^* Whenever such a purchase is drawn in ques-

tion in a direct proceeding in equity, the presumption of law is against its

validity, and it devolves upon the purchasing director to establish its good faith

and show that the sale produced the full value of the property.^' One reason

assigned for the rule is that for a director to appear as a bidder at a judicial sale

of the property of the company would naturally have the effect to prevent
bidding.^^

b. Such Purchases Not Void, but Voidable. Such purchases are not wholly
void. They are good in law, and operate to pass the legal title ; ^ but they are

voidable in equity on the least appearance of unfairness.^'

e. Director Purchasing Corporate Property For Himself Holds It as Trustee

For Company. The directors or other officers of a corporation who thus become
the purchasers of its property hold it as trustees for the corporation.^'^

cupy fiduciary relations to the shareholders.

Rylander v. Sheffield, 108 Ga. Ill, 34 S. E.

348.

50. Covington, etc., R. Co. v. Bowler, 9

Bush (Ky.) 468; Williams v. McKay, 46
N. J. Eq. 25, 18 Atl. 824; Cumberland Coal,

etc., Co. V. Sherman, 30 Barb. (N. Y.) 553;

Re Iron Clay Brick Mfg. Co., 19 Ont. 113.

Under Cal. Civ. Code, § 2228, which re-

quires the highest good faith from a trustee

toward his beneficiary, and under section

2230, which prohibits the trustee from tak-

ing part in any transaction adverse to the

beneficiary, the secretary of a corporation,

who is also its general manager, and to whom
all its affairs are committed, is guilty of a
fraud against the corporation in secretly pur-

chasing its property in his own name at ex-

ecution and tax-sales. San Francisco Water
Co. V. Pattee, 86 Cal. 623, 25 Pac. 135.

51. See suii^'a, IX, G, 5, c.

52. Sebring v. Joanna Heights Assoc, 2

Pa. List. 629; Tobin Canning Co. v. Fraser,

81 Tex. 407, 17 S. W. 25; Victor Gold, etc.,

Min. Co. V. National Bank of Republic, 15

Utah 391, 49 Pac. 826; Re Iron Clay Brick

Mfg. Co., 19 Ont. 113, 120. Property of the
corporation thus purchased by a director at

less than its value may be applied to the

discharge of a claim held by him against the

corporation. Tobin Canning Co. v. Fraser, 81

Tex. 407, 17 S. W. 25.

Sale set aside.— Circumstances under which
a sale of all the assets of a corporation on
foreclosure of a mortgage to its directors will

be set aside. Goddard «. Fishel-Schlichten

Importing Co., 9 Colo. App. 306, 48 Pac. 279.

Compare the following eases:

Alabama.— Pickett v. Pipkin, 64 Ala. 520.

Georgia.— Ellis v. Pullman, 95 Ga. 445, 22

S. E. 568; Atlanta Real Estate Co. v. At-

lanta Nat. Bank, 75 Ga. 40.

Illinois.—Atlas Nat. Bank v. More, 152 111.

528, 38 N. E. 684, 43 Am. St. Rep. 274.

Michigan.— Sweet v. Converse, 88 Mich. 1,

49 N. W. 899.

New York.— Decker v. Decker, 108 N. Y.
128, 15 N. E. 307.

West Virginia.— Sweeny v. Wheeling Grape
Sugar Refining Co., 30 W. Va. 443, 4 S. B.
431, 8 Am. St. Rep. 88.

53. Hoyle v. Plattsburgh, etc., R. Co., 54
N. Y. 314, 13 Am. Rep. 595. See also Euro-,
pean, etc., R. Co. v. Poor, 59 Me. 277, where
the rule and the reasons for it are stated at
length by Appleton, C. J.

54. Jones v. Arkansas Mechanical, etc.,

Co., 38 Ark. 17, under the facts of which
case a creditor successfully challenged it.

55. Wilkinson v. Bauerle, 41 N. J. Eq. 635,
7 Atl. 514.

56. Re Iron Clay Brick Mfg. Co., 19 Ont.
113.

That a secret purchase by the secretary and
general manager of a corporation of corpo-
rate property at judicial sale is a fraud on
the corporation, under Cal. Civ. Code, §§ 2228,

2230, see San Francisco Water Co. v. Pattee,

86 Cal. 623, 25 Pac. 135.

57. Saltmarsh v. Spaulding, 147 Mass.
224, 17 N. E. 316.

58. Hannerty v. Standard Theatre Co., 109
Mo. 297, 19 S. W. 82.

59. Illinois.— Hoffman v. Reichert, 31 111.

App. 558, but he can recover what he ex-
pended upon it.

Missov/ri.— McAllen v. Woodcock, 60 Mo.
174; Brewster v. Stratman, 4 Mo. App. 41
(detailing the proceedings to be had against
him).

[IX. I. 17, e]
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d. When May Purehase Corporate Property at Judicial Sale. In order to avail

himself of the security which he may have taken for l)ona fide advances made to

the corporation, a director may purchase its property at a sale under the deed of

trust, by whicli he is secured, or other judicial or public sale.^J/ So a director who
has interests to protect may purchase corporate property at a public sale made by
an assignee or receiver, under an order of court and subject to its approval. ^^

Thus a judgment creditor of a corporation has the right to sell its property under
his execution, although he may be a direetor.^^ Another view is that such pur-

chases are presumptively invalid, but that they will be sustained where the officer

Weto .Jersey.— Ealeigh «. Fitzpatrick, 43
N. J. Eq. 501, 11 Atl. 1.

~Sew yorA;.— Robinson v. Jewett, 116 N. Y.
40, 22 N. E. 224, 26 N. Y. St. 384 (same
doctrine in case where a director purchases
for himself property not belonging to the com-
pany, but which it is his duty to acquire for

the company) ; Buffalo, etc., R. Co. v. Lamp-
son, 47 Barb. 533 (in case a director pur-
chases with the corporate money and takes
title in his own name a trust instantly re-

sults in favor of the corporation )

.

South Carolina.— Palmetto Lumber Co. v.

Risley, 25 S. C. 309.

For further illustration see a case where
certain directors acquired for themselves cer-

tain patent rights, which they ought to have
acquired for the company. Averill v. Barber,
2 Silv. Supreme (N. Y.) 40, 6 N. Y. Suppl.

255, 25 N. Y. St. 194. For other circum-
stances under which such purchases have been
held voidable see the following cases:

California.— San Francisco Water Co. P.

Pattee, 86 Cal. 623, '25 Pac. 135.

Kentucky.— Covington, etc., R. Co. v. Bow-
ler, 9 Bush 468.

Louisiana.— Crescent City Brewing Co. v.

Flanner, 44 La. Ann. 22, 10 So. 384.

'New Jersey.—-Williams v. McKay, 46 N. J.
' Eq. 25, 18 Atl. 824.

New ror/c— Welch v. Woodruff, 3 N. Y.

Suppl. 622, 20 N. Y. St. 840.

Texas.— Green r. Hugo, 81 Tex. 452, 17

S. W. 79, 26 Am. St. Rep. 824.

60. Arkansas.— Searcy v. Yarnell, 47 Ark.

269, 1 S. W. 319, several directors of a rail-

road corporation selling its property to one

who has been a director, but who resigns in

order to make the purchase— transaction sus-

tained.

New York.— Hoyle v. Plattsburgh, etc., R.

Co., 54 N. Y. 314, 13 Am. Rep. 595 ; Preston

V. Loughran, 58 Hun 210, 12 N. Y. Suppl.

313, 34 N. Y. St. 391.

Oregon.— Patterson v. Portland Smelting
Works, 35 Oreg. 96, 56 Pac. 407.

Pennsylvania.— Watts' Appeal, 78 Pa. St.

370, directors of land company purchasing
corporate lands at fair prices and paying in

corporate bonds— transaction sustained.

Tennessee.— In re New Memphis Gaslight

Co. Cases, 105 Tenn. 268, 60 S. W. 206, 80
Am. St. Rep. 88.

Texas.— College Park Electric Belt Line
r. Ide, 15 Tex. Civ. App. 273, 40 S. W. 64.

_

United Stat.es.— West Virginia Twin-Lick
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Oil Co. V. Marbury, 91 U. S. 587, 23 L. ed.

328.

England.— Weir v. Barnett, 3 Ex. D. 32, lio

Wkly. Rep. 147.

61. Janney v. Minneapolis Industrial Ex-
position, 79 Minn. 488, 82 N. W. 984, 50
L. R. A. 273.

62. Hoyle v. Plattsburgh, etc., R. Co., 54
N. Y. 314, 13 Am. Rep. 595.

The leading case on this subject is West
Virginia Twin-Lick Oil Co. v. Marbury, 91

U. S. 587, 23 L. ed. 328, where it appeared
that certain directors advanced money to

rescue the corporation from hopeless em-
barrassment, taking the mortgage as their

security, which mortgage they foreclosed and
bought the property at foreclosure sale, and
reorganized the corporation and put it on its

feet, and the other shareholders who had stood
aloof were not allowed to maintain a bill to

redeem or to be admitted to a share in the
new company. Another very apt illustration

is furnished by the case of Harts v. Brown,
97 111. 226, where a corporation being insol-

vent and without means to discharge an in-

debtedness for which its property was sold

under » judicial sale or to redeem the prop-
erty so sold, its directors, after giving all the
shareholders an opportunity of making ad-

vances to relieve the company from embarrass-
ment, which opportunity they refused to em-
brace, purchased the indebtedness and then
acquired title to the corporate property by
selling it under a deed of trust given to se-

cure such indebtedness— the conclusion being
that the other shareholders had no right to

complain.
A mere shareholder may so purchase.

—

Shareholders, being ordinarily not in a fidu-

ciary relation with the corporation but en-

titled to deal with it at arm's length (Cul-

bertson v. Wabash Nav. Co., 6 Fed. Cas. No.
3,464, 4 McLean 544, 547. See also Gilmore
V. Pope, 5 Mass. 491; Willoughby v. Com-
stock, 3 Hill (N. Y.) 389; Ely v. Sprague,

Clarke (N. Y.) 351; Berks, etc.. Turnpike
R. Co. i>. Myers, 6 Serg. & R. (Pa.) 12, 9

Am. Dec. 402), may purchase the property
of the corporation at a judicial sale, and if

there is no fraud in the sale will not be
obliged to account to the other shareholders
for the profits, although the purchase may
have been made at much less than the value
of the property (Mickles "v. Rochester City
Bank, 11 Paige (N. Y.) 118, 42 Am. Dee.
IDS).
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making them shows that he has paid full value for the property purchased by
him at such sale.^^

18. Such Contracts Voidable at Election of Shareholders. The right to avoid
such a contract is ordinarily a right of the corporation ; but it is also the right of

its shareholders, or a minority of them, where the corporation upon request refuses

to act.«*

19. When Such Contracts Voidable at Suit of Creditors or Their Representa-
tive. It cannot be doubted that circumstances may arise where it will also be the
right of its creditors, to be exercised through a receiver, assignee, or other trustee

appointed to administer the corporate assets for their benefit.^^ Where the presi-

dent of a corporation, authorized by the vote of its directors to make an assign-

ment of its property for the benefit of its creditors, executed the assignment to

himself as assignee, it was held that the assignment was voidable at the election

of the corporation, but not on the application of creditors to remove him and
appoint a suitable assignee in his stead.*^

20. Principles on Which Courts of Equity Grant Relief Against Such Purchases.
Unless the director thus purchasing the property of the corporation has acted
with such turpitude as to put him in the category of a trustee ex maleficio, on the
contract being rescinded, he will be allowed to keep, or will have restored to him,
what he has actually expended.*'' Expressed differently the property will be
restored to the corporation on condition of putting the purchaser m statu quo.^

21. When Equity Will Wind Up Corporation. Contrary to the general rule

that equity has no jurisdiction to dissolve and wind up a corporation, exceptional

decisions are noted in the case of manufacturing and trading companies where,
on account of the company falling irretrievably under the control of directors

bent on swindling their coadventurers, courts of equity have laid the ax at the

root of the tree and granted relief to the minority shareholders in the form of

winding up the company, stating an account against the unfaithful directors or

managers, paying its debts, and distributing its assets.^'

63. Horbaeh v. Marsh, 37 Nebr. 22, 53 68. Covington, etc., R. Co. v. Bowler, 9
N. W. 286. Bush (Ky.) 468. In one case a director of a
That an ofificer so purchasing is guilty of joint-stock company who at a judicial sale

constructive fraud merely and will not be purchased property belonging to the company
compelled to surrender the property except to satisfy his own liens against it was re-

upou reimbursement see Sebring v. Joanna quired to account for the price realized by
Heights Assoc, 2 Pa. Dist. 629. him on a subsequent sale, although he paid
That such a purchase will be upheld when its full value at the time of the ourchase. Re

made in perfect good faith see Osborne v. Iron Clay Brick Mfg. Co., 19 Ont. 113. See
Monks, 21 S. W. 101, 14 Ky. L. Kep. 606. also Averill v. Barber, 2 Silv. Supreme

That such a sale wiU not be set aside at (N. Y.) 40, 6 N. Y. Suppl. 255, 25 N. Y. St.

the instance of the corporation after acqui- 194; Tobin Canning Co. i). Fraser, 81 Tex.
escence and recognition see Rutgers Female 407, 17 S. W. 25 (property purchased by di-

College ». Tallman, 2 Misc. (N. Y.) 561, 24 rector at execution sale, at less than its value,

N. Y. Suppl. 771; In re New Memphis Gas- applied in the discharge of a claim held by
light Co. Cases, 105 Tenn. 268, 60 S. W. 206, him against the corporation, at its true value,

80 Am. St. Rep. 88 (such purchase not set and he accountable for the balance). Where
aside, since if shareholders thereby injured, the secretary of a corporation, who was also

purchasing directors become personally liable its general manager, had secretly procured an
to them). adverse title to the company's property, by

64. Fudickar v. East Riverside Irr. Dist., purchasing it in his own name at a judicial

109 Cal. 29, 41 Pac. 1024. sale, he was decreed to make restitution on
65. " The vote east by him did not render payment of his expenditures being made to

the proceedings void, but merely voidable at him, and it was held that he was not entitled
the instance of the corporation, its directors, to have his unpaid salary paid to him prior to
stockholders or creditors." Van Wyck, C. J., .such restitution, but that in respect of that
in ICeans v. New York, etc.. Ferry Co., 17 he stood on a common level with other cred-
Misc. (N. Y.) 272, 273, 40 N. Y. Suppl. 366. itors. San Francisco Water Co. v. Pattee, 86

66. Rogers v. Pell, 154 N. Y. 518, 49 N. E. Cal. 623, 25 Pac. 135.

75 [reversing 89 Hun (N. Y.) 159, 35 N. Y. 69. Miner v. Belle Isle Ice Co., 93 Mieh.
Suppl. 17, 69 N. Y. St. 213]. 97, 53 N. W. 218, 17 L. R. A. 412; Fougeray

67. See for instance San Francisco Water v. Cord, 50 N. J. Eq. 185, 27 Atl. 499.
Co. V. Pattee, 86 Cal. 623, 25 Pac. 135. That this doctrine does not apply after the

[53] [IX, I, 21]
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J. Contracts Between Corporations Having Common Directors— l. Such
Contracts Not Absolutely Void— a. In General. The mere fact that some, a

majority or all of the directors or contracting officers of two corporations are com-
mon to both does not make a contract between the two corporations absolutely

void or incapable of ratification.™

b. Such Contracts Good at Law. Such contracts are valid at law,'^' the reason

being that in theory of law the contracting parties are the artificial persons and
not the directors.

c. Such Contracts Subject to Scrutiny. The most that can be said, upon the
current of modern authority, against such contracts is that they will be subjected
to a severe judicial scrutiny when properly challenged in a court of equity, and
will be set aside on the least appearance of unfairness.'^- On the other hand if,

upon such scrutiny, it appears that there has been no abuse of the trust relations,

but that the contract is fair, it will stand.''

2. Rule Where All or Majority of Directors of One Corporation Are Direct-

ors IN Other. One view of this subject is that where all or a majority of the
directors of either corporation are directors in the other the contract made between
the two corporations will be presumptively invalid in equity, on the theory of a
want of contracting parties, so that it may be avoided by either corporation at the

company has gone into liquidation, for then
the trust relation has ceased, see Re Mabou
Coal, etc., Co., 27 Nova Scotia 305 [foUoio-

ing In re Alexandra Hall Co., [1867] Wkly.
Notes 67]. So held in Chatham Nat. Bank
V. McKeen, 24 Can. Supreme Ct. 348.

70. California.— Smith v. Ferries, etc., E.
Co., (1897) 51 Pae. 710 (not void as against

public policy, but capable of ratification by
the shareholders) ; San Diego, etc., R. Co. r.

Pacific Beach Co., 112 Cal. 53, 44 Pae. 333,

33 L. R. A. 788; San Diego Water Co. v.

San Diego Flume Co., 108 Cal. 549, 41 Pae.

495, 29 L. R. A. 839 (the fact of one officer

of each corporation being appointed a trustee

to carry out an arrangement between them
does not make the contract ultra vires)

;

Paulv 0. Paulv, 107 Cal. 8, 40 Pae. 29, 48

Am. 'St. Rep. 98.

/radiana.^ Bvansville Public Hall Co. v.

Bank of Commerce, 144 Ind. 34, 42 N. E.

1097.

Louisiana.— Leathers v. Janney, 41 La.

Ann. 1120, 6 So. 884, 6 L. E. A. 661.

Neio York.— Hart v. OgdenSburg, etc., R.

Co., 89 Hun 316, 35 N. Y. Suppl. 566, 70 N. Y.

St. 226; Langan v. Francklyn, 20 N. Y.

Suppl. 404.

Ofcto.— Larwill v. Burke, 19 Ohio Cir. Ct.

449, will not be set aside after years of ac-

quiescence.

Pennsylvania.— Mercantile Library Hall

Co. v. Pittsburg Library Assoc, 173 Pa. St.

30, 33 Atl. 744, 37 Wkly. Notes Cas. 533.

Tennessee.— In re New Memphis Gaslight

Co. Cases, 105 Tenn. 268, 60 S. W. 206, 80

Am. St. Rep. 88, not void, in the absence of

fraud, because a director in one corporation

is an officer in the other.

TT isconsm.— Pratt v. Oshkosh Match Co.,

89 Wis. 406, 62 N. W. 84, contract between
a firm and a corporation not invalid because

a member of the firm was a promoter of,

and superintendent in, the corporation, which
succeeded the firm.
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United States.— Nashua, etc., Corp. v. Bos-
ton, etc., Corp., 136 U. S. 356, 34 L. ed. 363;
Gasquet v. Fidelity Trust, etc., Co., 75 Fed.

343, 21 C. C. A. 382; Coe v. East, etc., E.
Co., 52 Fed. 531.

See 12 Cent. Dig. tit. " Corporations,"

§§ 1363, 1364.

That such a contract, like others of the
same nature, is validated by the unanimous
consent of the shareholders of the two con-

tracting corporations see Barr v. New York,
etc., R. Co., 125 N. Y. 263, 34 N. Y. St. 743,
26 N. E. 145. And that although voidable
it may be ratified by them see Coe v. East,
etc., E. Co., 52 Fed. 531.

The principle of the text is illustrated in

the case where the members of a partnership
firm incorporate themselves and their busi-

ness, and as individuals convey to the corpo-
ration the property which they hold as a
partnership, the same persons being thus on
both sides of the contract. Such transactions,

which take place every day, are always up-
held when not in fraud of future shareholders
or of creditors. St. Louis, etc., R. Co. v.

Tiernan, 37 Kan. 606, 633, 15 Pae. 544.
The doctrine of the above text also carries

with it the conclusion that the fact that the
same person is president of two corporations
does not of itself invalidate dealings between
them (Leathers v. Janney, 41 La. Ann. 1120,

6 So. 884, 6 L. R. A. 661), especially as to a
third party to the contract (McComb v.

Barcelona Apartment Assoc, 134 N. Y. 598,
31 N. E. 613, 45 N. Y. St. 784).

71. Combs V. New Albany Nat. Bank, 68
111. App. 483; Alpha Mills v. Watertown
Steam-Engine Co., 116 N. C. 797, 21 S. E.
917.

73. Cases where they were so challenged
and set aside.— Bear River Vallev Orchard
Co. V. Hanley, 15 Utah 506, 50 "Pac 611;
Hutchinson l: Sutton Mfg. Co., 57 Fed. 998.

73. Pauly v. Pauly, 107 Cal. 8, 40 Pac. 29,

48 Am. St. Eep. 98.
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instance of a shareholder of either, without regard to the question whether it is

detrimental to either, and no matter how open and seemingly fair it may beJ^
But as this doctrine operates wholly to disable two corporations from contracting

with each other, when the power to do so might be highly beneficial, or even
necessary to either or both of them, it will be found that it has not been generally

adopted, but that judicial opinion favors the view that such contracts are not

void unless shown to be unfair, although as already stated they will be subject to

close scrutiny.''

3. Such Contracts Presumptively Invalid— Burden of Proof. Another view
is that a contract between two corporations, effected by the votes of directors who
are common to both, is presumptively invalid and can only be sustained by an
affirmative showing of fairness and good faith.'J^'

4. Rule Where There Is Quorum in Each Directorate Who Are Not Members of

Other— a. In GeneFal. Upon the foregoing premises a contract is not presump-
tively invalid or voidable without proof of fraud, from the mere fact that some
of the persons assisting to make it, and taking part in the performance of its con-

ditions, and in the acceptance of performance, are officers in both corporations,

and represent both to the extent of their respective powers." No presunjption

of illegality or unfairness in transactions between two corporations arises from the

mere fact that a portion less than a quorum of the board of directors in the one
constituted a part of the board of directors in the other at the same time, and
participated in the dealings between the two ; but it is only when their dealings

are shown to be affected with fraud or with breach of trust, or are prejudicial to

one or the other of them, that they will be set aside.™ Stated in another way, if

a contract is entered into between two corporations, some of the directors of one
of which are also directors of the other, the contract will not be voidable, in the

absence of fraud or breach of trust, if there is a quorum of directors in both

corporations who are not rendered incompetent to act by reason of being directors

in both."

b. View That Such Contracts Are Voidable For That Reason Alone. An oppos-

ing view is that contracts entered into between two corporations in which some,

although not a majority, of the directors are common to both, are voidable for,

that reason alone, even in the absence of a showing of fraud or bad faith, since

the consenting directors should be able to consult with the full board, whose alle-

giance to their own corporation is clear and undivided.** Accordingly it has

been held that a contract between a railroad company and a construction com-
pany is void in the sense that it cannot be made the foundation for equitable

relief, when any of the directors of the railroad company are members of the

74. O'Conner Min., etc., Co. v. Coosa Fur- 76. German Nat. Bank v. Hastings First

nace Co., 95 Ala. 614, 10 So. 290, 36 Am. St. Nat. Bank, 55 Nebr. 86, 75 N. W. 531. See

Rep. 251 note. And see extended note to also Fitzgerald v. Fitzgerald, etc., Constr. Co.,

Beach v. Miller, 130 111. 162, 22 N. E. 464, 17 44 Nebr. 463, 62 N. W. 899.

Am. St. Eep. 291. 77. Griffin v. Jnman, 57 Ga. 370.

75. Schumacher v. Edward P. AUis Co., 78. Booth v. Robinson, 55 Md. 419. See

70 111. App. 556; Doe v. Northwestern Coal, also Coleman v. Second Ave. R. Co., 38 N. Y.

etc., Co., 78 Fed. 62 (promissory note, is- 201 ; Butts -y. Wood, 37 N. Y. 317 ; U. S. Roll-

sued for salary of president for previous five ing Stock Co. v. Atlantic, etc., R. Co., 34 Ohio

years, void where his own vote was necessary St. 450, 32 Am. Rep. 380; Flagg v. Man-
to the making of the contract). That a di- hattan R. Co., 10 Fed. 413.

rector cannot cast a necessary vote for him- 79. U. S. Rolling Stock Co. v. Atlantic,

self for an office, or to pay himself his salary etc., E. Co., .34 Ohio St. 450, 32 Am. Rep.

as an officer, see Martin v. Santa Cruz Water- 380. See also Booth v. Robinson, 55 Md. 419;

Storage Co., (Ariz. 1894) 36 Pac. 36. See Flagg v. Manhattan R. Co., 10 Fed. 413, 20
also Gerry v. Bismarck Bank, 19 Mont. 191, Blatchf. 142.

47 Pac. 810, corporation induced to buy a 80. Metropolitan El. R. Co. ;;. Manhattan
mine owned by its president and another El. R. Co., 11 Daly (N. Y.) 373, 14 Abb. N.
where the transaction was steeped in fraud Oas. (N. Y.) 103; Bill v. Western Union Tel.

and was set aside. Co., 16 Fed. 14.

[IX, J, 4, b]
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construction company ; and that the fact of long acquiescence on the part of the

shareholders of the railroad company makes no difference.*'

5. Such Contracts Validated by Acquiescence and Katification. Such contracts

being valid at law, and only voidable in equity, even where a majority of the

directors of both companies are affected by this dual relation, may become valid

by acquiescence and lapse of time, on the theory of a ratification ; since the

majority of the corporation, seeking to disaffirm, possess implied power to restrain

and control the action of the minority, and if the contract is voidable at the

option of the company, the majority have full power to express the company's
election if they see fit so to do.'^/

6. Such Transaction Voidable at Suit of Shareholders. Where a majority of

the directors of the contracting corporations are the same in both corporations, on
clear grounds, the transaction, if unfair, may be set aside at the suit of the non-
consenting shareholders of either of the corporations, provided the directors of

the corporation whose non-consenting shareholders complain will not after request

institute the proper proceeding to this end.^^
7. Whether Such Contracts Voidable by Creditors. It has been held that the

transfer of the property of a corporation to one of its trustees, under a resolution

passed and ratified by his own vote, is voidable at the instance of the corporation

or its creditors.^ But as to creditors it seems to stand on the footing of a fraudu-

lent conveyance ; so that although the transaction took place between corpora-

tions represented by the same persons as directors, yet if accepted by each corpo-

81. Thomas c. Brownville, etc., R. Co., 109
U. S. 522, 3 S. Ct. 315, 27 L. ed. 1018 [o/-

firming on this point 2 Fed. 887, 1 McCrary
392, where it appeared that the directors of
the railroad company received a pecuniary
consideration for the contract] . See also Barr
V. New York," etc., R. Co., 52 Hun (N. T.)

555, 5 N. Y. Suppl. 623 (where one of these
" Credit Mobilier " arrangements was set

aside) ; Bunnel v. Empire Laundry Machinery
Co., 1 Silv. Supreme (N. Y.) 511, 5 N. Y.
Suppl. 591, 24 N. Y. St. 675.

Contract voidable where sole contracting
agent is ofScer in both coiporations.— Fol-

lowing out the principle that an agent can-

not act in a double and antagonistic capacity,

in which his personal interests are opposed to

that of his principal (Stevenson v. Bay City,

26 Mich. 44, 46), it has been well held that
where a note is made by the directors of one
corporation as individuals, and transferred

to another corporation, but one of the makers
who figures as payee and indorser is the presi-

dent of both corporations, the latter cannot
consent to any arrangement releasing or im-
pairing the individual liability of himself or

his co-directors (Gallery v. National Exch.
Bank, 41 Mich. 169, 2 N. W. 193, 32 Am. Rep.
149).

Contract made by corporate agent em-
ployed by the other contracting party—
When valid.— Illustrated by the case of an
insurance policy (Northrup v. Germania F.

Ins. Co., 48 Wis. 420, 4 N. W. 350, 33 Am.
Rep. 815) or corporate director or officer

made trustee in a corporate mortgage (Ellis

V. Boston, etc., R. Co., 107 Mass. 1), although
he joined in executing the deed (Bassett v.

Monte Cristo Gold, etc., Min. Co., 15 Nev.
293).
No objection that constituent members were

[IX, J, 4, b]

same in both corporations.— Corporations
may also contract with each other, although
the constituent members, that is, the share-

holders, are the same in both corporations.

Canal Bridge v. Gordon, 1 Pick. (Mass.) 297,
11 Am. Dec. 170.

That a corporation and a shareholder may
contract with each other as strangers see

Hill -v. Manchester, etc., Waterworks Co., 5
B. & Ad. 866, 3 L. J. K. B. 19, 2 N. & M. 573, 27
E. C. L. 364. Compare Longley v. Longley
Stage Line Co., 23 Me. 39; American Bank
V. Baker, 4 Mete. (Mass.) 164.

82. U. S. Rolling Stock Co. v. Atlantic,

etc., R. Co., 34 Ohio St. 450, 32 Am. Rep. 380.

To this principle see Twin-Lick Oil Co. v. Mar-
bury, 91 U. S. 587, 23 L. ed. 328.

That such contracts may be ratified by the
shareholders see Leavenworth Countv v. Chi-

cago, etc., R. Co., 134 U. S. 688. 10 S." Ct. 708.

33 L. ed. 1064 [affirming 25 Fed. 219] ; Hli-

nois Pneumatic Gas Co. v. Berry, 113 U. S.

322, 5 S. Ct. 525, 28 L. ed. 1003 ;" Coe v. Ala-
bama East, etc., R. Co., 52 Fed. 531. Compare
Thomas v. Brownville, etc., R. Co., 109 U. S.

522, 3 S. Ct. 315, 27 L. ed. 1018 [affirming
in part 2 Fed. 877, 1 McCrary 392] . And see

infra, XV, B, 7, a, (il), (f), (1).

83. Fitzgerald v. Fitzgerald, etc., Constr.

Co., 44 Nebr. 463, 62 N. W. 899. That an
executory contract between corporations hav-
ing common directors is voidable by either

corporation, but not at the instance of an
individual shareholder (Burden v. Burden,
159 N. Y. 287, 54 N. E. 17 [affirming 8 N. Y.
App. Div. 160, 40 N. Y. Suppl. 499]), is a
proposition that cannot be affirmed on prin-
ciple.

84. Gildersleeve v. Lester, 68 Hun (N. Y.)
532, 22 N. Y. SuppL 1026, 52 N. Y. St.

559.



CORPORATIONS [10 Cyc.J 821

ration, and by the shareholders of each, it cannot be set aside by creditors, without

showing fraud or unfair dealing.^^
K. Ratification by CoFporation of Breaches of Trust by Directors—

1. Ratification by Shareholders. The true principle is that, unless such a trans-

action falls within the prohibition of a statute or of a rule of common law, so

that the act done is malum prohibitum,, or against public policy, in which case it

cannot be ratified,^" it is voidable, either at the election of the corporation acting

through its directors ^'' and officers, or at the election of shareholders, under prin-

ciples hereafter considered.^ With this exception it is capable either of disaf-

firmance or of ratification.^' In dealing with this subject it must be kept in mind
that what the corporation itself cannot do it cannot ratify.**

2. What Will Amount to Such Ratification. If the corporation or the share-

holders wish to disaffirm the transaction, this must be done within a reasonable

time, accompanied ordinarily by an offer to put the trustee or trustees in statu

quo.^^ The meaning is that laches, that is to say, an unreasonable delay in disaf-

firming after knowledge, especially where new rights have been acquired, will be
tantamount to a ratification.'' On the principle that an acceptance of the benefits

accruing from an illegal transaction, with knowledge of the nature of the trans-

action, is tantamount to a ratification,'^ shareholders who have assented to an
illegal employment of the corporate funds by receiving their shares of the profits

85. ,0'Conner Min., etc., Co. v. Coosa Fur-

nace Co., 95 Ala. 614, 10 So. 290, 36 Am. St.

Kep. 251.

86. Barton v. Port Jackson, etc.. Plank
Road Co., 17 Barb. (N. Y.) 397; Bartlett v.

AthenEBum L. Soc, 37 Eng. L. & Eq. 187.

87. Buell V. Buckingham, 16 Iowa 284, 85

Am. Dec. 516; Chouteau v. Allen, 70 Mo. 290;
Hoyle j;. Pittsburgh, etc., R. Co., 54 N. Y.

314, 13 Am. Rep. 595. But see Wilbur v.

Lynde, 49 Cal. 290, 19 Am. Rep. 645; San
Diego V. San Diego, etc., K. Co., 44 Cal.

IOC.

88. Seetinfra, XV, B, 7, a, (n), (f), (1).

89. See infra, XV, A, 1, a.

90. Durkee v. People, 155 111. 354, 40 N. E.

626, 46 Am. St. Rep. 340 [affirming 53 111.

App. 396]. As for example a purchase of its

own shares. Bundy v. Jackson, 24 Fed. 628.

91. Veasey v. Graham, 17 Ga. 99, 63 Am,
Dec. 228 ; U. S. Rolling Stock Co. v. Atlantic,

etc., R. Co., 34 Ohio St. 450, 32 Am. Rep. 380

;

Ashurst'3 Appeal, 60 Pa. St. 290; Twin-Lick

Oil Co. V. Marbury, 91 U. S. 587, 23 L. ed.

328. See also the following cases:

Kentucky.— Vaught v. Ohio County Fair

Co., 49 S. W. 426, 20 Ky. L. Rep. 1471.

Missouri.— Mayer v. Old, 57 Mo. App. 639.

Nebraska.— German Nat. Bank v. Hastings

First Nat. Bank, 59 Nebr. 7, 80 N. W. 48.

Pennsylvania.— Nicholas v. Putnam Mach.
Co., 7 Northam. Co. Rep. 137.

England.— Lagunas Nitrate Co. v. Lagunas
Syndieatfe, [1899] 2 Ch. 392, 68 L. J. Ch. 699,

81 L. T. Rep. N. S. 334, 48 Wkly. R«p.

74.

Illustrations.— Unauthorized contract en-

tered into by president of corporation, vali-

dated by evidence that he reported it to the

bi'ard and that they took no action, but per-

mitted the parties to proceed with its execu-

tion. Henry v. Colorado Land, etc., Co., 10

Colo. App. 14, 51 Pac. 90. Irregular as-

signment for benefit of creditors ratified by

trustees therein taking possession and hold-
ing for thirteen months, without dissent by
the corporation or its directors. Silsby v.

Strong, 38 Oreg. 36, 62 Pac. 633. That one
purchasing stock in a corporation, after mis-
management by its ofiicers has been long
acquiesced in by the shareholders, has no
standing in court to complain thereof see
Erny v. G. W. Schmidt Co., 197 Pa. St. 475,
47 Atl. 877. Corporation cannot repudiate
transaction whereby the directors, authorized
to negotiate loan, secretly advance the money
themselves, and have such loan canceled and
discharged, without refunding the money actu-
ally received under it and expended for its

benefit. Bensiek v. Thomas, 66 Fed. 104, 13
C. C. A. 457.

92. Alexander v. Culbertson Irr., etc., Co.,

61 Nebr. 333, 85 N. W. 283; Johnston i:

Milwaukee, etc., Inv. Co., 49 Nebr. 68, 68
N. W. 383 ; Rich v. Lincoln State Nat. Bank,
7 Nebr. 201, 29 Am. Rep. 382; Jenkins v.

John Good Cordage, etc., Co., 56 N. Y. App.
Div. 573, 68 N. Y. Suppl. 239; Pittsburgh,
etc., R. Co. V. Keokuk, etc.. Bridge Co., 131
U. S. 371, 9 S. Ct. 770, 33 L. ed. 157. For
another instance of ratification by acquies-
cence and non-action see Moller v. Keystone
Fibre Co., 187 Pa. St. 553, 41 Atl. 478.

93. See infra, XV, C, 2, e.

Illustrations.— Thus a pledge of corporate
property is ratified by the corporation re-

ceiving and using for the corporate benefit the
loan secured thereby. Prentiss Tool, etc., Co.
V. Godchaux, 66 Fed. 234, 13 C. C. A. 420. A
lease with power to confess judgment is rati-

fied by directors authorizing the payment of
a year's rent in advance. Independent Brew-
ing Assoc. V. Powers, 80 111. App. 471.

Hatification complete when all the share-
holders execute a full, complete, and perfect
act of ratification. Robinson Mineral Spring
Co. V. De Bautte, 50 La. Ann. 1281, 23 So.
865.

[IX, K, 2]
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accruing therefrom, cannot charge the directors personally with a loss resulting

from such investment.^''

3. What Acts Will Not Amount to Such Ratification. Speaking briefly the

following acts do not amount to such a ratification : The act of a board of direct-

ors who have conspired to defraud the corporation by bartering away its assets

for their private gain, in assuming to accept on behalf of the corporation an
equivalent for such assets, this not concluding the shareholders or their representa-

tive from showing that no equivalent was actually received ; ^ the additional con-

currence of a third officer, in the particular case the cashier of a bank, in a
transaction whereby two other officers— the president and a director— had con-

spired to defraud the corporation ;
^ the action of a meeting of shareholders at

which no one is present but the defacto officer by whom the illegal act was done,
the other shareholders being absent in consequence of the issuance of an injunc-

tion against holding the election, which was the chief object of the meeting ; '''

an attempted ratification, by resolution or otherwise, of a sale of property of an
insolvent corporation to another corporation, where two of the four directors of

the selling corporation, present and acting, are likewise directors of the purchasing
corporation ;

^ and the act of shareholders of a street railway company, who have
been induced by fraud to agree to consolidate their road with another, in con-

sideration of stock and business in the new road, in attending meetings of the

new corporation and voting thereat without knowledge of the fraud, or in agree-

ing to the issuance of receiver's qertificates to protect the property while in

charge of the court.^'

4. Ratification by Formal Action of Directors. It is not at all necessary to a
ratification, even by the board of directors, that there should have been a formal

Presumption of ratification arises from
slight circumstances^ where the act was
clearly beneficial to the corporation. Pierce

City Nat. Bank v. Hughlett, 84 Mo. App. 268.

94. Scott V. Depeyster, 1 Edw. (N. Y.)

513. But see Barr v. New York, etc., E.

Co., 52 Eun (N. Y.) 555, 9 N. Y. Suppl. 623;

Henry I!. Jackson, 37 Vt. 431. When a knowl-

edge of the transaction for the purposes of

ratification by the corporation will be conclu-

sively presumed. Mobile, etc., K. Co. v. Gil-

mer, 85 Ala. 422, 5 So. 138.

Ratification by non-action of the share-

holders on the theory of concurrent consent.

Union Pac. E. Co. v. Credit Mobilier, 135

Mass. 367.

For circumstances which were held to

amount to a confirmation or ratification, by
the shareholders of a corporation, of a sale

made by its directors, see Cumberland Goal,

etc., Co. V. Sherman, 30 Barb. (N. Y.) 553.

See also Great Western Turnpike Co. v.

Shafer, 57 N. Y. App. Div. 331, 68 N. Y.
Suppl. 5, ratification by corporation observ-

ing the terms of the contract for years.

Ratification by a mortgage authorized by
less than a quorum of directors.—^A mortgage
was executed by a corporation when the num-
ber of its directors was reduced by a vacancy
to less than that required by law. Subse-
quently, at meetings of full boards, the mort-
gagee was required to make further ad-

vances on the security of the mortgage, and a
second mortgage was directed, by a resolution
expressly recognizing the validity of the pre-
vious one. It was held sufiicient to consti-
tute a ratification of the previous mortgage.
Porter v. Lassen County Land, etc., Co., 127
Cal. 261, 59 Pac. 563.

[IX, K, 2]

95. Guild V. Parker, 43 N. J. L. 430.

96. Ehodes v. Webb, 24 Minn. 292.

97. Morris v. Stevens, 178 Pa. St. 563, 36
Atl. 151, 39 Wkly. Notes Cas. (Pa.) 370.

98. German Nat. Bank v. Hastings First

Nat. Bank, 55 Nebr. 86, 75 N. W. 531.

99. Old Colony Trust Co. f. Dubuque Light,
etc., Co., 89 Fed. 794.

Other instances where there was no ratifi-

cation are to be found in the following cases:

California.— Curtin v. Salmon Eiver Hy-
draulic Gold Min., etc., Co., 130 Cal. 345, 62
Pac. 552, 80 Am. St. Eep. 132, holding, under
statutes, that the action of two thirds of the
shareholders in signing what purported to

be a ratifying instrument of a mortgage did
not render it valid.

Missouri.— Calumet Paper Co. v. Haskell
Show Printing Co., 144 Mo. 331, 45 S. W.
1115, 66 Am. St. Eep. 425, holding that an
assignment for creditors, void because exe-

cuted without authority by a minority of the
directors, cannot be ratified by the board act-

ing severally.

New Jersey.— Kelsey v. New England St.

E. Co., 60 N. J. Eq. 230, 46 Atl. 1059, cir-

cumstances under which a sale of corporate
stock subject to ratification was not deemed
to have been ratified.

New York.— Caldwell v. Mutual Eeserve
Fund L. Assoc, 53 N. Y. App. Div. 245, 65
N. Y. Suppl. 826, circumstances under which
no ratification of the invalid act of the presi-

dent was shown.
Ohio.— East Cleveland E. Co. v. Everett,

19 Ohio Cir. Ct. 205, 10 Ohio Cir. Dec. 493,
holding that knowledge of two of the direct-

ors does not bring home knowledge to the
board or work a ratification by the board.
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resolution ; ^ but it may arise in consequence of the acquiescence of other directors

and shareholders.^ But there must be a body competent to ratify, and a ratifica-

tion evidenced in some sufficient manner. A meeting of a board of directors, held

without notice to one of its members, at which there" is not a quorum of qualified

directors present, cannot, it has been held, ratify an unauthorized act of one of the

officers of the corporation.' "Where a mortgage was authorized by less than a

lawful quorum of the board, by reason of a vacancy in the board, but the vacancy

being filled, the mortgage was ratified by the whole board, it was held that it

thereby became valid.* While as already seen ^ a director cannot vote in a board
meeting upon a proposition in which he is interested in a difEereht way from
the shareholders in general, yet it has been held that if a contract is made with

him by the directors, and a meeting of the shareholders is called to consider the

question of ratifying it, he may vote at such meeting of the shareholders."

5. Corporation Cannot Condone Fraud of Director Without Unanimous Consent

OF Shareholders. The corporation cannot condone the fraud of a director or

officer, by which the assets of the corporation have been misappropriated, except

by unanimous consent of the shareholders ; otherwise a majority, or a director

who might control a majority vote in the corporation, might rob and despoil it

with impunity.'' On the contrary the shareholders have a standing in equity to

undo such transactions and to restore to the corporation or to its representative

what it has lost thereby.^

L. General View of Liability of Direetops Outside of Statutes— l. Status

OF Directors at Law. At law the directors of a corporation are regarded as the

agents of the corporate body merely, which corporate body is an artificial, intang-

ible body, distinct from the aggregate body of the shareholders.' The share-

holders, not being in privity with them in theory of courts of law, can enforce no
remedies against them, either individually or collectively, except such remedies

as may be given by statute.^" From this statement it is apparent that in courts

of law a corporation may in general enforce against its unfaithful directors those

1. Henry v. Colorado Land, etc., Co., 10 ever large, can sanction a plain misappropria-
Colo. App. 14, 51 Pac. 90 (board informed tion of the funds of .the corporation, but
of the transaction while sitting as a board, that the dissenting voice of a, single share-

and took no action to interfere with the ex- holder will frustrate it, see Bagshaw v. East-

ecution of the contract) ; Louisville, etc., K. em Union E. Co., 7 Hare 114, 13 Jur. 602,

Co. V. Carson, 151 111. 444, 38 N. E. 140; Sim- 18 L. J. Ch. 193, 6 R. & Can. Cas. 152, 27

mons V. Shaw, 172 Mass. 516, 52 N. E. 1087. Eng. Ch. 114. See also Kent v. Quicksilver

Thus where the board, after full knowledge of Min. Co., 78 N. Y. 159. Compare supra, I, K,
the facts of a sale of property belonging to 2, b.

the corporation, agreed to receive payment of 8. For example a shareholder of a corpo-

interest on a note which had been received ration has the right to disavow and have an-

in part settlement of the purchase-price, and nulled a purchase by the directors for the

extended the note, this effected a ratification corporation of property in which they are

of the sale as made. Poche v. New Orleans personally interested, where their relation to

Home Invest. Co., 52 La. Ann. 1287, 27 So. the property was not disclosed at or before

797. the purchase, notwithstanding that there was
3. Miller v. Matthews, 87 Md. 464, 40 Atl. no actual fraud and that the price was not

176, de facto board, all of whom had re- excessive. Stanley v. Luse, 36 Greg. 25, 58
signed except one. Pac. 75. See further as to the standing of

3. Cupit V. Park City Bank, 20 Utah 292, shareholders, or of a single shareholder, in

58 Pac. 839, decision doubtful if there was a equity, to undo such transactions. Kitchen
de facto board. v. St. Louis, etc., R. Co., 69 Mo. 224; Stewart

4. Porter v. Lassen County Land, etc., Co., v. Lehigh Valley E. Co., 38 N. J. L. 505

;

127 Cal. 261, 59 Pac. 563. " Gardner v. Butler, 30 N. J. Eq. 702; Twin-
5. See supra, IX, E, 3, d. Lick Oil Co. v. Marbury, 91 U. S. 587, 23
6. North-West Transp. Co. v. Beatty, 12 L. ed. 328.

App. Cas. 589, 56 L. J. P. C. 102, 57 L. T. 9. Augusta Bank v. Earle, 13 Pet. (U. S.)

Hep. N. S. 426, 36 Wkly. Rep. 647. 519, 10 L. ed. 274; Dartmouth College v.

7. Hazard v. Durant, 11 R. I. 195 [quoted Woodward, 4 Wheat. (U. S.) 518, 4 L. ed.

with approval in Ft. Scott First Nat. 629; Head v. Providence Ins. Co., 2 Cranch
Bank v. Drake, 29 Kan. 311, 44 Am. Rep. (U. S.) 127, 2 L. ed. 229.

646]. 10. Smith v. Hurd, 12 Mete. (Mass.) 371,

That no majority of the shareholders, how- 46 Am. Dec. 690.

[IX, L, 1]
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remedies which a natural principal might in a court of law enforce against his

unfaithful agents.''

2. Status of Directors in Equity. In courts of equity directors are viewed
as trustees, either of the corporation looked at as an artificial body, or of the

aggregate body of the shareholders.'*

3. Their Twofold Liability For Nonfeasance and Misfeasance. Directors like

other agents are liable to their principal, the corporation, or to its legal represen-

tative, for nonfeasance, or for the non-execution of the duties of their agency.

They are also liable to strangers for misfeaMuce or positive wrong, and they may
be so liable jointly with the corporation."/

4. Joint Liability of Directors and Corporation. It is familiar doctrine in the
law of agency that for acts of misfeasance, that is, for wrongs or frauds committed
by an agent in the course of his agency, to the injury of a third person, such per-

son may maintain an action jointly against the agent and his principal, or he may
proceed severall}' against either.'* This doctrine applies in case of frauds com-
mitted by directors of corporations, in which case the person injured by the fraud
may maintain a suit in equity to undo the wrong, making both the corporation

and the director parties." If on the other hand an officer of a corporation directs

or authorizes a tort to be committed by a servant of the corporation he will be
liable equally with the corporation therefor.'^ In case of an act to which the law
ascribes the character of a tort, jointly committed by the directors and the cor-

poration, if the party aggrieved waives the tort by accepting the corporation as

his debtor, he thereby waives it as to the directors, so as to release them from
liability."

5. Not in General Liable to Creditors For Mere Nonfeasance. The directors

of a corporation are not in general, in the absence of statutes making a different

rule, liable to creditors of thel corporation for squandering the assets through

breaches of their trust ; since this is regarded as nonfeasance and primarily as a

wrong to the corporation merely.'^

6. Exceptional Cases Where Directors Have Been Held Liable, Outside of

Statutes, to Creditors For Breaches of Their Trust. A tendency is discovered

in modern decisions to enlarge the doctrine of the preceding paragraph, although

11. See infra, IX, N, 1, a et seq. an action ex contractu, on the theory that an

12. Gaskell v. Chambers, 26 Beav. 360, 5 action for deceit does not lie against a corpo-

Jur. N. S. 52, 28 L. J. Ch. 385 ; Great Luxem- ration. Scotland Western Bank v. Addie, L.

bourg R. Co. V. Magnay, 25 Beav. 586, 4 Jur. R. 1 H. L. Sc. 145 ; New Brunswick, etc., R.,

N. S. 839, 6 Wkly. Rep. 711. etc., Co. v. Conybeare, 9 H. L. Cas. 711, 8

13. Salmon v. Richardson, 30 Conn. 360, Jur. N. S. 575, 31 L. J. Ch. 297, 6 L. T. Rep.

79 Am. Dec. 255 ; BruflE v. Mali, 36 N. Y. 200

;

N. S. 109. But modern conceptions make
New York, etc., R. Co. v. Schuyler, 34 N. Y. this view doubtful.

30; Phelps v. Wait, 30 N. Y. 78; Suydam v. 16. Peck v. Cooper, 112 111. 192, 54 Am.
Moore, 8 Barb. (N. Y.) 358. Rep. 231.

14. Hewett v. Swift, 3 Allen (Mass.) 420; 17. Birdsell Mfg. Co. v. Oglevee, 187 111.

Phelps V. Wait, 30 N. Y. 78; Montfort u. 149, 58 N. E. 231 [affirming 87 111. App. 351^
Hughes, 3 E. D. Smith (N. Y.) 591; Suydam and citing Terry v. Munger, 121 N. Y. 161,

V. Moore, 8 Barb. (N. Y.) 358; Wright v. 24 N. E.-272, 30 N. Y. St. 746, 18 Am. St.

Wilcox, 19 Wend. (N. Y.) 343, 32 Am. Dec. Rep. 803, 8 L. R. A. 210; Buckland v. John-
507. Some cases which make seeming exeep- son, 15 C. B. 145, 2 C. L. R. 704, 18 Jur. 775,
tions to this rule were those in which the 23 L. J. C. P. 204, 2 Wkly. Rep. 565, 80
duty, the violation of which was laid as the E. C. L. 145].
foundation of the action, was owed by the For analogies of the principle that direct-

agent to his principal and not to the plain- ox's are liable not only to the corporation for

tiflf. Campbell v. Portland Sugar Co., 62 Me. nonfeasance but to strangers for misfeasance

552, IG Am. Rep. 503. Parsons v. Winchell, see Harriman v. Stowe, 57 Mo. 93; Phelps o.

5 Cush. (Mass.) 592, 52 Am. Dec. 745, denies Wait, 30 N. Y. 78; Montfort v. Hughes, 3
the doctrine which is laid down in the above E. D. Smith (N. Y.) 591; Suydam v. Moore,
text. 8 Barb. (N. Y.) 358; Lane v. Cotton, 1 Ld.

15. In re Imperial Land Co., L. R. 10 Eq. Raym. 646, 12 Mod. 472, 4 Taunt. 628; Oary
298, 39 L. J. Ch. 331, 22 L. T. Rep. N. S. v. Webster, 1 Str. 480.

598, 18 Wkly. Rep. 661. It has been supposed 18. Kelley v. Collier, 11 Tex. Civ. App-
that such an action would be in the nature of 353, 32 S. W. 428.
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sometimes with reluctance on the part of the judges." On the theory tliat the

assets of a corporation are a trust fund for its creditors,^ it has be^ held that the

creditors may hold a director of the debtor corporation liable for wasting assets

which are intended to satisfy their claims, on the ground that he is guilty of a
misapplication of trust funds, although his conduct has been approved by all the

other shareholders and directors.^^

7. Not Liable at Law to Shareholders Distributively. The general rule is

that a shareholder suing for himself alone cannot maintain an action at law
against a director to recover damages for malfeasance or misfeasance in the per-

formance of his duties, in managing the corporate business, since the wrong done
is in theory of law a wrong to the corporation, and not to the shareholders distribu-

tively.^ Exceptions to this rule exist under some systems and theories. Thus
it has been held that a shareholder is entitled to sue the directors for a misappro-
priation of funds, although he is not strictly a creditor of the corporation, since

the liability of the directors to account exists independently of the statutes giving
such actions to creditors.^ So directors of a corporation have been held person-
ally liable to a shareholder for the loss of the amount invested by him where the
corporation has been rendered insolvent by their mismanagement.^

8. Liable to Shareholders For Wrongs Done to Them Personally. Share-
holders being strangers to directors, in theory of law— and whether they are to be
so regarded or not— it is clear that for direct wrongs in the nature of misfeas-

ance the directors may be held accountable to the shareholders wlio liave suffered

thereby. If a shareholder pledges his shares as collateral security for a debt
owing by him to a director, and thereafter the directors enter into a conspiracy

to depreciate the price of the shares by using their power as directors, so as to

be able to buy them in for less than their value, this is an individual wrong to the
shareholder, and not merely a wrong to the corporation ; and the shareholder is

entitled to have the wrong redressed in a proper action.''^

9. Innocent Directors Not Liable For Misprisions of Co-Directors — a. In

General. Innocent directors are not liable for the misprisions of their co-directors,

except where they were under the duty of finding out and knowing and prevent-

ing such misprisions ;
'^ and unless under evidence they are to be regarded as

having assented to such misprisions.

b. Evidence of Assent to Such Misprisions. A director who was an original

party to an unlawful scheme, whereby the funds of the company were dissipated,

did not discharge himself from liability by showing that he afterward went in and

19. The decision of Homer, J., in Biking- v. Collier, 11 Tex. Civ. App. 353, 32 S. W.
ton V. Hurter, [1892] 2 Ch. 452, 61 L. J. Ch. 428.

514, 66 L. T. Rep. N. S. 764, is submitted as a 22. Ackerman v. Halsey, 5 N. J. L. J. 154.

vindication of this statement. So is Platta- 23. Cunningham v. Wechselberg, 105 Wis.

burgh First Nat. Bank v. Sowles, 46 Fed. 359, 81 N. W. 414.

731. Bank directors not liable for erroneous 24. Landis v. Sea Isle City Hotel Co.,

representations as to solvency of bank made (N. J. Ch. 1895) 31 Atl. 755 [affirmed in 53
in good faith. Foster v. Gibson, 38 S. W. 144, N. J. Eq. 654, 33 Atl. 964].

18 Ky. L. Rep. 716. That in New York directors will not be

20. See su-pra, VIII, B, 1 et seq. suspended from office at the suit of a share-

21. In re Brockway Mfg. Co., 89 Me. 121, holder, but only at the suit of the attorney-

35 Atl. 10l2, 56 Am. St. Rep. 401. general, see Whitman v. Holmes Pub. Co., 33

When directors liable to third persons for Misc. (N. Y.) 47, 68 N. Y. Suppl. 167.

rendering shares of the corporation worth- 25. Ritchie v. McMullen, 79 Fed. 522, 25

less.— It has been held that if the directors C. C. A. 50 [citing Spear v. Grant, 16 Mass.

of a corporation personally enter into a con- 9; Vose v. Grant, 15 Mass. 505; Bartholomew
tract with third persons for the rendering of v. Bentley, 15 Ohio 659, 45 Am. Dec. 596;
services to the corporation, and the directors Walshan v. Stainton, 1 De G. J. & S. 678, 9

/afterward render the shares worthless by Jur. N. S. 1261, 33 L. J. Ch.'68, 9 L. T. Rep.
placing a mortgage upon the property of the N. S. 357, 3 New Rep. 56, 12 Wkly. Rep. 63,

corporation and causing it to be sold out 66 Eng. Ch. 527 ; Harman v. Tappenden, 1

thereunder, they will be personally liable to East 555, 3 Esp. 278, 6 Rev. 340].

the other contracting parties for the deprecia- 26. Fox ;;. Hale, etc., Silver Min. Co., 108

tion of the shares thereby produce:'. Kelly Cal. 369, 41 Pac. 308.

[IX, L, 9, b]



826 [10 Cye.J CORPORATIONS

protested against it, and did nothing more. He should have called his colleagues
together, laid before them his protest in a formal manner, and demanded action
upon it ; and if necessary he should have filed a bill to restrain the illegal action.

Where a director was not an original party to an unlawful scheme, but signed a
check whereby the moneys of tlie company were disbursed in pursuance of it, he
was held liable on the ground that he would not be heard to say that tlie signing
of the check was a mere ministerial act. He ought to have known of tiie scheme,
and his negligent ignorance fixed him with liability the same as actual knowledge.
Mere passive negligence and ignorance have been held insufficient to charge a
director, except for costs

;

'" yet where a director presided as chairman at a meet-
ing at which an ultra vires investment was ordered, and made a statement indi-

cating that he took an active part in the transaction, he was held personally liable.^

10. What Knowledge Imputable to Directors and Officers. The directors of
a corporation are conclusively chargeable with knowledge of the statute under
which the corporation is organized and from which it derives its powers ;

^' and
indeed all persons who join a corporation are presumed to acquaint themselves
with its constitution and by-laws.** Clearly an officer and shareholder of a corpo-
ration is by reason of his position prima faoie chargeable with knowledge of the
customs and usages of the corporation ;

'^ although it has been held that a director,

and for stronger reasons a mere shareholder, is not chargeable, as matter of law,
with actual knowledge of the business transactions of the corporation, or of the
contents of its books and papers.^^ It seems to be a principle of the law that

where several persons act jointly, whether in respect of their own busi-

ness, or as agents for another, the knowledge acquired by one of them while
so acting, with reference to the subject-matter of their joint action, will be
imputed to all.^

11. Liability Several as Well as Joint. In cases of this kind where the lia-

bility arises from the wrongful act of the parties, each is liable for all the conse-

quences ; there is no right of contribution among tliem,^ although the case against

each is distinct, depending upon the evidence against him. It is not therefore

necessary to make all the directors parties who may have more or less joined in

the act complained of.'^

12. Directors Not Necessarily Liable For Frauds of Subordinate Agents
Appointed by Themselves. The reason supporting this principle is that the agent

27. Joint Stock Discount Co. v. Brown, 141 U. S. 132, 11 S. Ct. 924, 35 L. ed. 662.

L. R: 8 Eq. 381. See supra, VI, F, 8; infra, XIII, A, 10.

28. In re Lands Allotment Co., [1894] 1 It has teen held that notice to a corpota-
Ch. 616. tion is notice to its ofScers in respect to de-

Other cases illustrating this question of fects in the title to promissory notes trans-

what acquiescence will charge a director for ferred by the corporation to them. Nelson ».

the misprisions of his fellows are: Watson Wellington, 5 Bosw. (N. Y.) 178.

V. Crandall, 7 Mo. App. 233 [affirmed in 78 33. Lyman v. XJ. S. Bank, 12 How. (U. S.)

Mo. 583] ; HornHower v. Crandall, 7 Mo. App. 225, 13 L. ed. 965 [affirming 2 Fed. Cas. No.
220 [affirmed in 78 Mo. 581]; Arthur v. Gris- 924, 1 Blatchf. 297], where certain directors

wold, 55 N. Y. 400; Ireland Land Credit Co. made a joint purchase, and the knowledge of

V. Fermoy, L. R. 5 Ch. 763, 39 L. J. Ch. 477, some was imputed to all. Compare Perry v.

23 L. T. Rep. N. S. 439, 18 Wkly. Rep. 1089 Simpson Waterproof Mfg. Co., 37 Conn. 520.

[reversing L. R. 8 Eq. 7, 20 L. T. Rep. N. S. 34. Peck v. Ellis, 2 Johns. Ch. (N. Y.)

293, 17 Wkly. Rep. 562]. 131; Spalding v. Oakes, 42 Vt. 343; Cakes v.

29. Van Etten v. Eaton, 19 Mich. 187, Spaulding, 40 Vt. 347, 94 Am. Dec. 404;
holding that therefore their failure to make Merryweather v. Nixan, 8 T. R. 186, 16 Rev.
and publish a report required by such statute Rep. 810. Unless the act which rendered the
is presumed to have been intentional. directors liable was not in itself illegal but

30. Belleville Mut. Ins. Co. v. Van Winkle, merely ultra vires. Ashhurst v. Mason, L. R.
12 JSr. J. Eq. 33?. 20 Eq. 225, 44 L. J. Ch. 337, 23 Wkly. Rep.

31. Fraylor v. Sonora Min. Co., 17 Gal. 506.

594. As to contribution where the liability is

32. Rudd V. Robinson, 126 N. Y. 113, 26 statutory see infra, IX, P. 13, a.

N. E. 1046, 36 N. y. St. 500, 22 Am. St. Rep. 35. Franklin F. Ins. Co. v. Jenkins, 3

816, 12 L. R. A. 473; Briggs. v. Spaulding, Wend. (N. Y.) 130; Ireland Land Credit Co.
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directly committing the wrong is the agent of the common principal, the corpora-

tion, and not the agent of the directors by whom he is appointed ; and hence
that the doctrine of respondeat superior does not in such cases apply to the

director. This doctrine has been applied where the intermediate agent was a
steward or manager of mines.^^ the president,^ the general agent ^ of the corpora-

tion, the selectman of a town,^' and the captain of a vessel.*" But where the

directors personally and knowingly derive a benefit from the fraud of the sub-

agent they may be held liable on the ground that he thereby became in a sense

their agent.*'

13. Not Liable to Shareholders For Failing to Declare Dividends. In the
absence of fraud directors are not liable to shareholders for failing to declare a
dividend, this being a matter committed to their discretion, which when honestly
and intelligently exercised will not be supervised by the courts.*^

14. Not Liable For Honest Mistakes as to Extent of Their Powers. It seems
to be the general rule that the directors of a corporation are not personally liable

for taking a particular course of action in consequence of an honest mistake as

to their powers,*^ as where a corporation organized to manufacture woodenware
is engaged by its directors in the manufacture of sewing-machines."

15. Not in General Liable For Acts of Corporation. The rule which exon-
erates an agent for responsibility for the acts done in behalf of his principal

operates in favor of the directors of corporations.*^ But this as already seen
leaves directors liable for trespasses and other affirmative torts committed by
them against third persons, whether acting within or without the scope of their

authority as directors.*^

16. Not Personally Liable For Infringement of Patent. It has been held that

a director of a corporation is not liable for its infringement of a patent from the

mere fact that he assented to it ; but he is so liable where the act was done
by ministerial officers or agents of the corporation in obedience to his vote as

director.*'

V. Fermoy, L. R. 5 Ch. 763, 39 L. J. Ch. 477,
23 L. T. Kep. N. S. 439, 18 Wkly. Kep. 1089;
Charitable Corp. v. Sutton^ 2 Atk. 400, 9 Mod.
349, 26 Eng. Iteprlnt 642; Atty.-Gen. v. Wil-
son, Cr. & Ph. 1, 10 L. J. Ch. 53, 4 Jur. 1174,
18 Eng. Ch. 1, 1 Jur. 890, 7 L. J. Ch. 76, 9
Sim. 30, 16 Eng. Ch. 30. Compare Consett
V. Bell, 6 Jur. 869, 11 L. J. Ch. 401, 1 Y. &
Coll. Ch. 569, 20 Eng. Ch. 569; Beadles v.

Burch. 4 Jur. 189, 9 L. J. Ch. 57, 10 Sim.
332, 16 Eng. Ch. 332.

36. Stone v. Cartwright, 6 T. R. 411.

37. Hewitt V. Swift, 3 Allen (Mass.) 420.

38. Bath V. Caton, 37 Mich. 199.

39. Bacheller v. Pinkham, 68 Me. 253.

40. Nicholson v. Mouncey, 15 East 384, 13

Rev. Rep. 501. See also Wier v. Barnett, 3
Ex. D. 32, 26 Wkly. Rep. 147 [affirmed in 3

Ex. D. 238], directors not liable for fraudulent
prospectus issued by brokers employed by the
directors as agents of the company, to sell

for account of the company certain of its de-

bentures.

For an analogy in support of the doctrine

that an intermediate agent is not liable for
the torts of a subagent appointed by him, not
directly authorized by the intermediate agent,

see Hewett v. Swift, 3 Allen (Mass.) 420.

41. Weir v. Barnett, 3 Ex. D. 32, 26 Wkly.
Rep. 147 [affirmed in 3 Ex. D. 238].

42. Zellerbaeh v. AUenberg, 99 Cal. 57, 33
Pac. 786; Excelsior Water, etc., Min. Co. v.

Pierce, 90 Cal. 131, 27 Pac. 44.

43. Watts' Appeal, 78 Pa. St. 370; Hodges
V. New England Screw Co., 3 R. I. 9; Sey-
mour V. Spring Forest Cemetery Assoc, 4
N. Y. App. Div. 359, 38 N. Y. Suppl. 726, 74
N. Y. St. 245 ; In, re Kingston Cotton Mill Co.,

[1896] 1 Ch. 331, 65 L. J. Ch. 290, 73 L. T.
Rep. N. S. 745, 44 Wkly. Rep. 363 [reversed
in [1896] 2 Ch. 279].
The doctrine is qualified and unsettled and

some of the decisions seem to be contradic-
tory, as will appear when discussing it in the
liability of directors for negligence. See

infra, IX, M, 1 et seq.

Carrying out the same idea it is held that
" official misconduct " in a statute means
something more than a mere misconception
of rights by a trustee in a corporation, but
that malfeasance is necessary, which means
action with a corrupt intent. Stokes v.

Stokes, 23 N. Y. App. Div. 552, 48 N. Y.
Suppl. 722.

44. Bond V. Poe, 12 Ohio Cir. Ct. 281, 4
Ohio Cir. Dec. 10.

45. Fanning v. Osborne, 102 N. Y. 441, 7
N. E. 307 ; Nunnelly v. Southern Iron Co., 94
Tenn. 397, 29 S. W. 361, 28 L. R. A. 421;
Davenport v. Newton, 71 Vt. 11, 42 Atl. 1087;
Greenberg v. Whitcomb Lumber Co., 90 Wis.
225, 63 N. W. 93, 48 Am. St. Rep. 911, 23
L. R. A. .439.

46. See supra, IX, L, 3.

47. National Cash-Register Co. v. Leland,
94 Fed. 502, 37 C. C. A. 372.

[IX, L, 16]
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17. Not in General Liable on Contracts of Corporation. As in the case of
other agents, directors are not in general liable to make good the obligations,

assumed by contract with the corporation, unless they themselves have assumed
such obligations by special promises founded on a good consideration.^

18. Liable For Debts Contracted Before Corporate Organization Completed.

Men who contract debts, professing to act in behalf of a corporation which does^

not exist, or the organization of which is not advanced to the stage of a de facto
corporation, are liable personally for those debts, on the theory of breach of

warranty of agency, or on whatever other theory you like ;
*' and there are

statutes in affirmation of this rule.*

19. Directors of Foreign Corporation Not Individually Liable For Its Debts.

Unless the local statute law makes a different rule, the directors of a foreign cor-

poration doing business within the domestic state are clothed with the same immu-
nity from personal liability for its debts as attends them in the state of the cre-

ation of the corporation ; and this, although the domestic statutes do not give

express permission for the foreign corporation to do business within the domestic
state, since that permission is given by state comity. Nor does it make any dif-

ference that the directors sought to be made liable reside in the domestic state, or

that the foreign corporation might have migrated, so to speak, and settled there

for the purpose of its business.^'

M. Liability of Directors For Neglig'ence — 1. Directors May Be Liable

For Negligence. Subject to the qualifications hereafter stated, the directors of a

corporation are bound to administer its affairs according to the terms of its char-

ter or governing statute, with diligence and in good faith ; and if they fail in

either respect they are liable to the party in interest who is injured by it, for a

breach of trust, and may be made to account with him in a court of chancery.^5^

It has been said that if they neglect to perform the acts which are witliin their

authority, and which they ought to perform, neither a court of law nor of equity

will allow them afterward to take advantage of their own . neglect.''' They are

therefore liable affirmatively or negatively, to some extent at least, for losses hap-

pening through their negligence. Statutes have been enacted in confirmation of

this principle.^ Where they are so liable, even to creditors directly, for acts

which reach the grade of positive misfeasance, it is no defense that their services

were performed gratuitously.^'

48. Drew u. Longwell, 81 Hun (N. Y.) 144, lin, 161 111. 417, 44 N. E. 99 [affirming 46.

30 N. Y. Suppl. 733, 62 N. Y. St. 697, not 111. App. 373]. See also Rutherford v. Hill,

liable for services of an attorney employed 22 Oreg. 218, 29 Pac. 546, 29 Am. St. Rep.

in pursuance of a resolution of their board to 596, 17 L. R. A. 549, and an extensive

conduct proceedings for dissolution. note.

Wot liable because contracts \sith the cor- The fact that a concurrence of a maiority
poration are informally made and because of the directors was not by formal resolution

the business of the corporation is loosely does not make such directors the less liable

done. Linkauf v. Lombard, 137 N. Y. 417, 33 for materials purchased before the corpora-

N. E. 472, 51 N. Y. St. 63, 33 Am. St. Rep. tion came into existence. Edwards v. Ar-

743, 20 L. R. A. 48. mour Packing Co., 90 111. App. 333 [affirmed

49. Forbes v. Whittemore, 62 Ark. 229, 35 in 190 111. 467, 60 N. E. 807].

S. W. 223. 51. Boyington *. Van Etten, 62 Ark. 63,

50. Loverin v. McLaughlin, 161 111. 417, 35 S. W. 622.

44 N. E. 99 [affirming 46 111. App. 373]

;

52. St. Marys' Bank v. St. John, 25 Ala.

Greene v. Masten, 66 111. App. 345. Under 566; Hodges v. New England Screw Co., 1

111. Acts (1874), c. 32, §§ 4, 18, the directors R. I. 312, 53 Am. Dec. 624. Compare Winter
of a corporation are liable to pay the debts v. Baker, 34 How. Pr. (N. Y.) 183; Patter-

contracted in behalf of the corporation where son v. Baker, 34 How. Pr. (N. Y.) 180.

they assume to exercise corporate power 53. Bargate v. Shortridge, 5 H. L. Ca^.

without complying with the provisions of the 297, 24 L. J. Ch. 457.

statute as to the mode of organizing the cor- 54. See for example Ohio Rev. Stat,

poration, or do so before all stock named is (1880), § 3314.

subscribed; and either of the delinquencies 55. Michleson v. Pierce, 107 Wis. 8o, 82
will make them liable. Loverin v. McLaugh- N. W. 707.
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2. Distinction With Respect to Liability For Negligence Between Discretionary

AND Ministerial Acts. This distinction, which is strongly drawn with respect to

the liability of public officers, applies perhaps with equal force with respect to

the liability of directors. The meaning is that directors are not liable for dam-
ages accruing from acts done by them which rest in their sound discretion, unless

they have exercised their discretionary powers with wilfulness or malice.^^ The
two leading rules of this subject are : (1) Where directors are clothed with a dis-

cretion they are not responsible to the corporation for damages flowing from an
exercise of this discretion, however erroneous their exercise of it may have been.

(2) In respect to their ministerial duties they are not responsible to the corpora-

tion for anything short of gross negligence, non-attendance, and fraud, whereby
frauds have been perpetrated or the property of the corporation embezzled or

wasted."
3. Not Liable For Mistakes of Judgment. As the directors impliedly stipulate

with the shareholders to give no more than good faith and ordinary or reasonable

care,^^ it follows that they are not liable for losses happening through mere mis-

takes of judgment, whether in respect of discretionary or of ministerial matters.^'

It has been said that they are not liable for mistakes of judgment, although so

gross as to appear absurd, if honest and within the scope of their powers, especially

when acting under the advice of counsel.*" It has also been said that to render
them liable the acts must be so grossly wrong as to warrant the imputation of

fraud, or the want of the necessary knowledge for the performance of the duties

assumed by them on accepting the agency.^' Therefore no recovery can be had
against the directors of a bank for losses sustained by mere errors of judgment in

purchasing, under execution and foreclosure sales, in an attempt to save debts due
the bank.*^ N"or can directors of a national bank be made liable for the debts of

the bank, for an error or misstatement innocently made by him in a report of the

condition of the bank ; ^ for losses to the bank caused by declaring dividends

based on an error of judgment as to the value of assets ; for losses on loans and
discounts made in good faith but resulting in loss ;^ for making investments on
doubtful or insufficient security ; ® for the failure of a bank in which they deposited

56. Drew v. Coulton, 1 Bast .563 note; Pemnst/toama.— Spering's Appeal, 71 Pa.
Harman v. Tappenden, 1 East S55, 3 Esp. St. 11, 10 Am. Rep. 684.

278, 6 Rev. Rep. 340 (involving the fran- Eliode Island.— Hodges v. New England
chises of a, member, where Lord Kenyon Screw Co., 1 R. I. 312, 53 Am. Dec. 624, 3
based his reasoning on the analogy of the non- R. I. 9.

liability of judges of elections for discre- Tenmessee.— Wallace v. Lincoln Sav. Bank,
tionary acts). On the same ground the in- 89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
surance commissioner of a state is not per- 625.

sonally liable for refusing to grant a com- United States.— Briggs v. Spaulding, 141
pany a license to do business, unless he acts U. S. 132, US. Ct. 924, 35 L. ed. 662; Wit-
corruptly, his action being judicial. State v. ters v. Sowles, 31 Fed. 1.

Thomas, 88 Tenn. 491, 12 S. W. 1034. England.— Overend, etc., Co. v. Gibb,
57. The leading case establishing this doc- L. R. 5 H. L. 480, 42 L. J. Ch. 67 [affirming

trine is Colt v. Woollaston, 2 P. Wms. 154, L. R. 4 Gh. 701, 39 L. J. Ch. 45, 21 L. T. Rep.
24 Eng. Reprint 679, an able exposition of N. S. 73] ; Lagunas Nitrate Co. v. Lagunas
which is also found in Percy v. Millaudon, 8 Syndicate, [1899] 2 Ch. 392, 68 L. J. Ch.
Mart. N. S. (La.) 68, which is a case of high 699, 81 L. T. Rep. N. S. 334, 48 Wkly. Rep.
authority. It is quoted with approval in 74; In re New Mashonaland Exploration Co.,

The Steamboat New World v. King, 16 How. [1892] 3 Ch. 577.

(U. S.) 469, 14 L. ed. 1019; Story Bailm. 60. Spering's Appeal, 71 Pa. St. 11, 10 Am.
§ 173ci; Wharton Negl. § 510. feenry v. Rep. 684.

Jackson, 37 Vt. 431, is also a good illustra. 61. Godbold v. Mobile Branch Bank, 11
tion of the rule stated in the text. To the Ala. 191, 46 Am. Dee. 211.

same effect see Smith v. Prattville Mfg. Co., 62. Wallace v. Lincoln Sav. Bank, 89
29 Ala. 503; Neall v. Hill, 16 Cal. 145, 76 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
Am. Dec. 508. 625.

58. See infra, IX, M, 4. 63. Briggs v. Spaulding, 141 U. S. 132,
59. 4 ZaJama.— Smith v. Prattville Mfg. 11 S. Ct. 924, 35 L. ed. 662.

Co., 29 Ala. 503; Godbold v. Mobile Branch 64. Witters v. Sowles, 31 Fed. 1.

Bank, 11 Ala. 191, 46 Am. Dec. 211. 65. Williams ®. Halliard, 38 'N. J. Eq.

[IX, M, 3]
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funds of the corporation in good faith and which was in good credit at the time ;
^'

or for failing to require their president to furnish a bond to secure the faithful
discharge of his official duties.*''

,

4. Bound to Exercise Ordinary Diligence. The measure of care, skill, and dih-
gence which the law demands on tlie part of 'directors of corporations is, stated
generally, the deligens patrisfamiiUas of the civil law, which means good business
diligence, or such diligence as a reasonably prudent, careful, and skilful man exer-
cises in the conduct of his own affairs, which care, skill, and diligence are gener-
ally designated by the use of the words " ordinary and reasonable care." ^ While
as hereafter seen a class of decisions places the liability of directors under this

head on a ground more favorable to them, by restraining it to cases of gross and
habitual negligence, non-attendance, and inattention to their duties,*' yet none of
the decisions exacts more than reasonable business knowledge and skill, strict

good faith, and a reasonable measure of care and diligence under the circum-
stances of the particular case.™ This care is analogous to the care which the law
demands from an ordinary bailee for hire.'''

5. Such Negligence Judged by Standard of Good Business Diligence. Obvi-
ously the question of negligence or of due care in a board of directors of a cor-

poration ought not to be judged by the cautious and hesitating standard of the
legal schedule on the judicial bench ; but it is a question depending in an imminent
degree upon the facts and conditions of each particular case,''^ and it ought, if the
course of the court will permit, to be submitted to a jury.''^

373 ; Williams v. McDonald, 37 N. J. Eq. 409

;

North Hudson Mut. Bldg., etc., Assoc, v.

Childs, 82 Wis. 460, 52 N. W. 600, 33 Am.
St. Rep. 57.

66. Stewart v. Lee Mut. F. Ins. Assoc,
64 Miss. 499, 1 So. 743.

67. Williams v. Halliard, 38 N. J. Eq. 373.

68. Illinois.— JiAa-no v. Case, 121 111. 247,

12 N. E. 676, 2 Am. St. Rep. 81 [affirming

17 111. App.' 531]. .

Kentucky.— Louisville Sav. Bank t'. Caper-

ton, 87 Ky. 306, 8 S. W. 885, 12 Am. St. Rep.

488.
Blaine.— Mutual Redemption Bank v. Hill,

56 Me. 385, 96 Am. Dec. 470.

New Jersey.— Williams i: McKay, 40 N. J.

Eq. 189, 53 Am. Rep. 775.

New York.— Brinckerhoff v. Bostwick, 88

N. Y. 52; Hun v. Gary, 82 N. Y. 65, 37 Am.
Rep. 546; Scott v. Depeyster, 1 Bdw. 513.

Tennessee.—• Wallace v. Lincoln Sav. Bank,
89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
625.

Virginia.— Marshall v. Farmers', etc., Sav.
Bank, 85 Va. 676, 8 S. E. 586, 17 Am. St.

Rep. 84, 2 L. R. A. 534.

Wisconsin.— Killen ' v. Barnes, 106 Wis.
546, 82 N. W. 536.

United Slates.— Corbett r. Woodward, 6

Fed. Cas. No. 3,223, 5 Sawy. 403.

England.— Lagunas Nitrate Co. v. Lagunas
Syndicate, [1899] 2 Ch. 392, 68 L. J. Oh. 699,
81 L. T. Rep. N. S. 334, 48 Wkly. Rep. 74,
good faith and such care as may be reason-
ably expected from them.

69. See inj'ra, IX, M, 6.

70. Smith v. Prattville Mfg. Co., 29 Ala.
503; Godbold v. Mobile Branch Bank, 11 Ala.
191, 46 Am. Dec. 211; Spering's Appeal, 71
Pa. St. 11, 10 Am. Rep. 684; Hodges v. New
England Screw Co., 1 R. I. 312, 53 Am. Dec.
624, 3 R. I. 9; Killen v. Barnes, 108 Wis.

[IX, M, 3]

546, 82 N. W. 536. Compare United Shakers
Soc. V. Underwood, 9 Bush (Ky.) 609, 15

Am. Rep. 731.

71. Such is the measure of liability im-
posed upon the secretary of a building as-

sociation (Mowbray v. Antrim, 123 Ind. 24,
20 N. E. 858) ; upon an executor or admin-
istrator in respect to the investment of the
estate (Norwood v. Harness, 98 Ind. 134, 49
Am. Rep. 739, and many cases there cited) ;

upon the guardian of the estate of an in-

fant (Slauter v. Favorite, 107 Ind. 291, 4
N. E. 880, 57 Am. Rep. 106 ; State v. Greens-
dale, 106 Ind. 364, 6 N. E. 926, 55 Am. Rep.
753) ; upon an attorney in respect of the
custody of money collected for his client

(Naltner v. Dolan, 108 Ind. 500, 8 N. E. 280,

58 Am. Rep. 61) ; and upon the directors of
a bank (Briggs v. Spaulding, 141 U. S. 132,

11 8. Ct. 924, 35 L. ed. 662).
It demands a reasonable confoimity to the

customs and methods in vogue among pru-

dent bankers. Wallace v. Lincoln Sav. Bank,
89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
625. That bank directors are trustees for

the depositors as well as for the shareholders

and are liable to the depositors for the non-

exercise of ordinary care and diligence see

Delano v. Case, 121 111. 247, 12 N. E. 676, 2
Am. St. Rep. 81.

72. Wallace v. Lincoln Sav. Bank, 89 Tenn.

630, 15 S. W. 448, 24 Am. St. Rep. 625.

That it ought to be judged by the standard
of business and financial men see the ob-

servations of Lord Hatherley, L. C, in Over-
end, etc., Co. V. Gibb, L. R. 5 H. L. 480,
494, 42 L. J. Ch. 67, explaining his judg-

ment in a previous case, Turquand v. Mar-
shall, L. R. 4 Ch. 376, 38 L. J. Ch. 639, 20
L. T. Rep. N. S. 766, 17 Wkly. Rep. 935.

73. This was done in Hedges v. Paquett,
3 Oreg. 77.
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6. Responsible For Losses Happening Through Gross and Habitual Negligence,

Non-Attendance, Etc. The directors of a corporation are personally liable to the

corporation or to its representative for suffering the corporate funds or property

to be wasted or lost by gross negligence or non-attention to their duties^* This

makes them liable for losses happening through their want of a reasonable super-

vision of the affairs of the corporation, through their gross neglect of corporate

duties, through their habitual non-attendance of meetings of the board, in other

words for that gross and habitual negligence and non-attendance which is tanta-

mount to the crassa negligentia of the civil law, and which is justly held to be a

breach of the trust which they have assumed.''^

7. Liability For Acts of Their Subordinates. As already seen '* directors are

not liable for the acts of the subordinate ministerial agents whom they appoint
under the rule of respondeat superior ; but it seems that where they delegate

their discretionary duties to an agent of the corporation they make themselves
liable for his negligence, as where the directors of a bank delegate to the cashier

the exclusive charge of the matter of loans and discounts." On the other hand,
and it is assumed that this and what follows will apply mutatis mutandis to apy
species > of business corporations, if the directors of a bank leave the custody,

coptrol, and management of its securities and property to a single officer, no
matter how high may be his character and reputation, for a long space of time,

without supervision, examination, or inquiry, they are guilty of negligence in the
performance of their duty.'* And although it is said to be proper for the man-
agers of a savings-bank to deiine the duties of the bank officers, and, in order to

74. Nix u. Miller, 26 Colo. 203, 57 Pae.
1084 (director guilty of gross neglect or inat-

tention whereby other directors wrongfully
divert or misapply the corporate assets is

accountable to a judgment creditor of the
corporation as much as though he himself
had participated in such wrongful acts) ;

Horn Silver Min. Co. v. Eyan, 42 Minn. 196,

44 N. W. 56; Hun v. Gary, 59 How. Pr.
(N. Y.) 426 [affirmed in 82 N. Y. 65, 37 Am.
Eep. 546] ; Miesse v. Loren, 5 Ohio N. P. 307.

Compare Delano v. Case, 121 111. 247, 12 N. E.
676, 2 Am. St. Rep. 81 ; Williams v. McKay,
40 N. J. Eq. 189, 53 Am. Rep. 775; Acker-
man V. Halsey, 37 N. J. Eq. 356; Brincker-
hoflf t\ Bostwiek, 105 N. Y. 567, 12 N. E. 58;
Spering's Appeal, 71 Pa. St. 11, 10 Am. Rep.
684.

75. Charitable Corp. v. Sutton, 2 Atk. 400,
9 Mod. 349, 26 Eng. Reprint 642, the leading
case. See also Wallace v. Lincoln Sav. Bank,
89 Tenn. 630, 24 Am. St. Rep. 625; Brigga
V. Spaulding, 141 U. S. 132, 11 S. Ct. 924, 35
L. ed. 662; Overend, etc., Co. v. Gibb, L. R.
5 H. L. 480, 42 L. J. Ch. 67 ; Evans v. Coven-
try, 8 De G. M. & G. 835, 2 Jur. N. S. 557,
25 L. J. Oh. 489, 4 Wkly. Rep. 466, 57 Eng.
Ch. 645.

The rule seems to be the same under sec-

tion 165 of the English Companies Act of

1862, which makes directors liable on the
winding-up of a company, if it appears that
they have been guilty of any misfeasance or
breach of trust in relation to the company,
the directors not being chargeable, under this

statute, for negligence unless it reaches the
grade of crassa negligentia, resulting in loss.

In re Liverpool Household Stores Assoc, 59
L. J. Ch. 616, 62 L. T. Rep. N. S. 873, 2

217. Other cases decided under this

statute are: In re British Guardian L. As-
sur. Co., 14 Ch. D. 335, 49 L. J. Ch. 446, 28
Wkly. Rep. 945 (directors held liable for

breach of trust) ; In re Forest of Dean Coal
Min. Co., 10 Ch. D. 450, 40 L. T. Rep. N. S.

287, 27 Wkly. Rep. 594 (directors not liable

on the ground of wilful default or misfeasance
for failing to take steps to recover promotion
money improperly paid) ; In re National
Assur. Co., 10 Ch. D. 118, 48 L. J. Ch. 163,

39 L. T. Rep. N. S. 420, 27 Wkly. Rep. 302
(directors held liable for making payments
to the shareholders out of the capital, the
act being ultra vires and in breach of their
trust ) . In one ease the directors of an Eng-
lish company were held personally liable for
losses owing to their negligence in not caus-

ing the business of the company to be stopped
pursuant to a provision to that effect in the
articles. Scotland Western Bank v. Baird
[cited in Turquand v. Marshall, L. R. 4 Ch.
376, 381; Lindley Comp. L. (5th ed.) 373].
But where under similar circumstances the
shareholders had sanctioned a continuance of

the business, the directors were exonerated.
Turquand v. Marshall, L. R. 4 Ch. 376, 38
L. J. Ch. 639, 20 L. T. Rep. N. S. 766, 17
Wkly. Rep. 935 [reversing L. R. 6 Eq. 112,

37 L. J. Ch. 582, 18 L. T. Rep. N. S. 385, 16
Wkly. Rep. 7191. See also Lethbridge r.

Adams, L. R. 13 Eq. 547, 41 L. J. Ch. 710,
26 L. T. Rep. N. S. 147, 20 Wkly. Rep.
352.

76. See supra, IX, L, 12.

77. Wallace v. Lincoln Sav. Bank, 89 Te'nn.

630, 15 S. W. 448, 24 Am. St. Rep. 625.

78. Ouderkirk v. Central. Nat. Bank, 119
N. Y. 263, 23 N. E. 875, 29 N. Y. St. 573,

where the question was as to the liability of

a bank for the loss of bonds deposited with it.

[IX, M, 7]
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facilitate the transaction of business, to appoint small committees '^ to superintend

sueli officers and dispose of ordinary routine work, they are not authorized to

relax vigilance and rely entirely upon such officers and committees.^" In judg-

ing of their liability, it must be kept in mind that they are not expected to devote

all their time to the management of the corporation, but that the customary
method in regard to such associations is to commit the active management and
responsibility to the custody of the cashier and other agents to whom salaries are

paid, and whose entire time is demanded in the discharge of their duties, the

office of the directors being, in their character of part proprietors and mandataries,

to superintend, direct, and control ; and that the ground of their liability under
the head of negligence and nonfeasance consists in their failure to exercise due
diligence in this work of supervision and control ; the question being judged
according to the circumstances of each particular case.^'

8. Liability For Negligent Ignorance. Where there is a duty of finding out

and knowing, negligent ignorance has the same effect in law as actual knowledge.^^

While the directors of a corporation may and must commit the details of its busi-

ness to inferior officers this does not absolve them from the duty of maintaining a
reasonable supervision ; and if such inferior officers waste the assets of the cor-

poration it is conceded that the directors cannot escape liability on the ground
that they did not know of the wrong-doing, provided that it appear that their

ignorance was the result of a want of that care which ordinarily prudent and dili-

gent men would exercise under similar circumstances.^ The true rule, disregard-

79. Compare supra, IX, D, 5, a, note 51.

80. Williams v. McKay, 46 N. J. Eq. 52,

18 Atl. 824.

81. Wallace v. Lincoln Sav. Bank, 89 Tenn.

630, 15 S. W. 448, 24 Am. St. Rep. 625.

Instances of non-liability under the fore-

going rules: For overdrafts allowed by the
cashier without knowledge of directors and
in violation of instructions. Wallace v. Lin-

coln Sav. Bank, 89 Tenn. 630, 15 S. W. 448,

24 Am. St. Rep. 625. For insolvency through
discounting paper not properly secured, al-

though indorsed by a wealthy director.

Movius V. Lee, 30 Fed. 298 [affirmed sub
nom. Briggs v. Spaulding, 141 U. S. 132, 11

S. Ct. 924, 35 L. ed. 662] . For losses through
frauds and forgeries of the secretary con-

tinued two or three years. Scott v. Depeyster,
1 Edw. (N. Y.) 513. For paying an excessive

price for work done for the corporation in an
emergency. Ward v. Davidson, 89 Mo. 445,

1 S. W. 846. For voting compensation to

another director for extra services. Godbold
r. Mobile Branch Bank, 11 Ala. 191, 46 Am.
Dec. 211. For allowing debts due the corpo-

ration to become barred by the statute of lim-

itations. Wallace v. Lincoln Sav. Bank, 89
Tenn. 630, 15 S. W. 448, 24 Am. St. Rep. 625.

For allowing the president of the corporation,

it being a bank, to remain in its exclusive
charge and management. Briggs v. Spauld-
ing, 141 U. S. 132, 11 S. Ct. 924, 35 L. ed.

662. For not making any investigation for
ninety days after becoming directors. Briggs
v. Spaulding, 141 U. S. 132, 11 S. Ct. 924,
35 L. ed. 662. For failing to keep the prop-
erty of the corporation insured. Charlestown
Boot & Shoe Co. v. Dunsmore, 60 N. H. 85.

For mistakes of judgment and mismanage-
ment in making investments of the company's
funds on doubtful and insufficient security,

[IX, M. 7]

under the temptation of realizing for the

company large profits at usurious rates of

interest. Spering's Appeal, 71 Pa. St. 11, 10

Am. Rep. 684. For failing to take a new
bond from their secretary upon his being
reelected, under the erroneous supposition

that his old bond would continue good, and
this although they took no legal advice.

Vance v. Phoenix Ins. Co., 4 Lea (Tenn.) 385.

For subscribing, in the name of the corpora-

tion, for shares of stock of another corpora-

tion. Hodges V. New England Screw Co., 1

R. I. 312, 53 Am. Dec. 624, 3 R. I. 9. For
failing to detect fraudulent entries made by
the cashier, although extending over a period

of nine years, and for allowing the same per-

son to act as cashier, bookkeeper, and teller.

Louisville Sav. Bank v. Caperton, 87 ICy.

306, 8 S. W. 885, 12 Am. St. Rep. 488, where
the case arose, upon the merging of one
bank into another, which permitted the presi-

dent of the new bank to use the books of the

old firm in making the transfer to a new set

of books, the president being a defaulter, but
unknown to the directors. For making a
single purchase of United States bonds to

enable the corporation to avoid taxation.

McNab V. McNab, etc., Mfg. Co., 62 Hun
(N. y.) 18, 16 N. Y. .Suppl. 448, 41 N. Y.
St. 906.

83. Thompson Neg. (2d ed.) § 8.

83. Illinois.— Delano v. Case, 121 111. 247,
12 N. E. 676, 2 Am. St. Rep. 81 [affirming
17 111. App. 531].

Maine.— Mutual Redemption Bank v. Hill,

56 Me. 385, 96 Am. Dec. 470.

New Jersey.— Williams v. McKay, 40 N. J.

Eq. 189, 53 Am. Rep. 775; Ackerman v. Hal-
sey, 37 N. J. Eq. 356.

ifew York.— Brinckerhoff v. Bostwick, 88
N. Y. 52; Hun v. Cary, 82 N. Y. 65, 37 Am.
Rep. 546.
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ing casuistic distinctions as to degrees of care and negligence, holds directors

liable for being ignorant of what they might have discovered by exercise of that

good business diligence which the law imposes upon them.^ Under this rule

directors who by their negligence fail to discover false entries on the books, and
fictitious mortgages, running through many years, have been held liable for tlie

money secretly withdrawn and covered thereby ; nor did the fact that managers
of a savings-bank had no time or ability to perform their duties, or that they had
no knowledge of unlawful loans and investments, relieve them of such liability

.^^

9. Whether Liable For Negligent Acts Which Are Ultra Vires— a. In General.

The rule already adverted to,*^ which exonerates directors from responsibility for

losses happening through mistakes of judgment and honest errors in exercising

the discretionary power committed to them, applies in general only where they

act within the scope of their powers. Where they assume to act outside the

powers conferred upon the corporation, or outside the powers which the by-laws
or other governing instruments have conferred upon tliem, then, for any losses

happening in consequence of such action, their liability rests upon a higher
ground than mere negligence ; it rests iipon the ground of an affirmative breach
of trust.*'' While, as stated hereafter, there may be in many cases ground for

exonerating them in consequence of mistakes of law, yet where tlie governing
statute or the by-laws have made the rule of their duty plain, and they step out-

side of that rule and loss results, they are liable to make it good.** But the diffi-

culty of knowing the law and being certain about' its application to given cases

is so great that the better view is that the rule that directors and other managing
officers of corporations are not liable for losses happening through mistakes of

judgment^' extends to mistakes of law as well as to mistakes of fact.^" If there-

fore the directors of a corporation, having acted in good faith and upon their best

judgment for the interests of the corporation, do an act beyond the scope of their

powers which has resulted in loss to the company,'^ as if they have invested its

funds in a manner not authorized by the charter, they are not personally liable to

the shareholders therefor.^^

b. Cases Where Dipeetors Have Been Held Liable For Negli'gent Ultra Vires

Acts. In seeming opposition to what is stated in the preceding paragraph, it has

Tennessee.— Vance v. Phoenix Ins. Co., 4 in gutting the bank in an oil speculation);
Lea 385. Wallace v. Lincoln Sav. Bank, 89 Tenn. 630,

United States.— Briggs v. Spaulding, 141 15 S. W. 448, 24 Am. St. Rep. 625 (holding
U. S. 132, 11 S. Ct. 924, 35 L. ed. 662; Mutual that directors are not personally liable for
Eldg. Fund, etc.. Bank -v. Bosseiux, 3 Fed. not knowing of overdrafts made by people of

817, 4 Hughes 387; Corbett v. Woodward, character and business integrity, some of

Fed. Cas. No. 3,223, 5 Sawy. 403. them no doubt judges) ; Briggs v. Spaulding,
84. Shea v. Mabry, 1 Lea (Tenn.) 319. 141 U. S. 132, 11 S. Ct. 924, 35 L. ed. 662
85. Williams v. McKay, 46 N. J. Eq. 25, (holding that a knowledge of all the affairs

18 Atl. 824. of the bank, or of what its books and papers
Decisions which fail to hold directors liable would show, cannot be imputed to a director

for negligent ignorance.— Regrettable de- for the purpose of charging him with lia-

cisions are met with, even in courts of the bility)

.

highest reputation and authority, which sane- 86. See supra, IX, M, 3.

tion principles which exonerate directors from 87. Bargate v. Shortridge, 5 H. L. Cas.
personal responsibility for their negligent ig- 297, 24 L. J. Ch. 457.

norance. Murray v. Nelson Lumber Co., 143 88. Williams v. McKay, 40 N. J. Eq. 189,
Mass. 250, 9 N. E. 634 (holding it error to 53 Am. Rep. 775; Citizens' Loan Assoc, v.

instruct a jury that "all directors of a cor- Lyon, 29 N. J. Eq. 110; Brinekerhoff v, Bost-
poration are presumed to know what it is wick, 88 N. Y. 52; Hun v. Gary, 82 N. Y. 65,
their duty to know, what they are able to 37 Am. Rep. 546 ; Moses v. Ocoee Bank, 1 Lea
know," etc.); Swentzel v. Penn Bank, 147 (Tenn.) 398.

Pa. St. 140, 23 Atl. 405, 30 Am. St. Rep. 718, 89. See supra, IX, M, 3.

15 L. R. A. 305 (holding that the directors 90. Hodges v. New England Screw Co., 3
of a bank were not responsible for not know- R. I. 9.

ing that the president, to the knowledge of 91. Watts' Appeal, 78 Pa. St. 370.
the cashier, and with the cooperation of one 92. Scott v. Depeyster, 1 Edw. (N. Y.

)

or m.ore clerks and subordinates, was engaged 513.

[^3] [IX, M, 9, b]
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been held that an erroneous beUef by the managers of a savings-bank, not arising

from misconstruction of tlie charter, as to the legaKty of certain unlawful invest-

ments and loans, does not relieve them from liability for resulting losses.'^ In
line with this, it has been held that a director and member of the finance com-
mittee of a savings-bank, v^ho acts with the president in investing its funds in

mortgages on land not worth twice the amount, contrary to a prohibition in the

bank's charter, is chargeable with the loss on the investment, even though he did not
act fraudulently, and derived no benefit from the loan, the error not being a mere
error of judgment or mistake in estimating the value of the property.** So the

directors of a corporation incur a personal liability to it by voting for a resolution

which they have no power, express or implied, to pass, authorizing the issue and
negotiation of notes of the corporation, which are in effect void, where sucli notes

are issued and come into the hands of hona fide purchasers for value. '^ But
where an ultra vires act was the act of other directors or officers, and the direct-

ors sought to be charged did not participate in it, and were not guilty of negli-

gence within the doctrine of a preceding section,'' they are not liable for the

losses so occasioned.''

10. Effect of Acquiescence on Part of Shareholders. Although the share-

holders in a corporation are not bound to look into the management, and will not
be held to have notice of everytiling which has been done by the directors, who
may be assumed by the shareholders to have done their duty,'^ yet if they do
know how that the directors are managing its affairs, and that they are overstep-

ping their granted powers, and if they stand by, look on, and make no objection,

they will be held to have acquiesced in the same, and will be precluded from
holding the directors," and more especially a subordinate ministerial officer,* to a

personal liability ; and under similar facts it has been held that the state cannot
maintain a statutory action to dissolve the corporation.^ The rule is of course

stronger where the shareholders affirmatively authorize the doing of the acit which
results in loss. Thus it has been held that the directors of a corporation are not

chargeable with any loss which the cessation of business and a liquidation of the

affairs of the corporation, in furtherance of a vote of a majority of the shareholders,

may entail upon the minority of the shareholders.^

11. Liability of Directors For Each Other's Acts. The rule of diligence

already spoken of would seem, on principle, to impose upon directors the obliga-

tion of keeping a reasonable watch upon each other as well as upon the subordi-

nate ministerial officers of the corporation. Contrary to this it has been held that

the directors of a bank, which had become insolvent by reason of the losses caused

by the discounting from time to time of paper not properly secured, but indorsed

by a director who was a man of wealth and the largest shareholder in the bank,

and in whom the other directors had reason to place confidence, are not liable for

the mere failure to discover the illegal transaction and to prevent the offending

director from continuing therein.* So it has been held that the directors of such

93. Williams v. McKay, 46 N. J. Eq. 25, 1 Ch. 161, 12 Jur. N. S. 79, 35 L. J. Ch.

18 Atl. 824; Dodd v. Wilkinson, 42 N. J. Eq. 296, 14 L. T. Rep. N. S. 468, 14 Wkly. Rep.

647, 9 Atl. 685. 266.

94. Williams v. McDonald, 42 N. J. Eq. 99. Watts' Appeal, 78 Pa. St. 370; Henry
392, 7 Atl. 866 [reversing 37 N. J. Eq. 409]. v. Jackson, 37 Vt. 431. In such a case a

95. Metropolitan El. R. Co. v. Knefeland, by-law which the directors have overstepped

120 N. Y. 134, 24 N. E. 381, 30 N. Y. St. is waived. Underhill v. Santa Barbara Land,
782, 17 Am. St. Rep. 619, 8 L. R. A. 253. etc., Co., 93 Cal. 300, 28 Pac. 1049.

The advice of aWe counsel does not ex- 1. Holmes v. Willard, 125 N. Y. 75, 25

onerate them. Fierson v. Cronk, 26 Abb. N. N. E. 1083, 34 N. Y. St. 455, 11 L. R. A. 170.

Cas. (N. Y.) 25, 13 N. Y. Suppl. 845. 2. People v. Ballard, 3 N. Y. Suppl. 845.

96. See s-apra, IX, M, 6. 3. Triseoni v. Winship, 43 La. Ann. 45, 9

97. Movius V. Lee. 30 Fed. 298 [affirmed So. 29, 26 Am. St. Rep. 175.

sub nom. Briggs v. Spaulding, 141 U. S. 132, 4. Briggs v. Spauldlng, 141 U. S. 132, 11

11 S. Ct. 924, 35 L. ed. 662]. S. Ct. 924, 35 L. ed. 662 [affirming Movius
98. In re Agriculturist Cattle Ins. Co., L. R. v. Lee, 30 Fed. 298, 24 Blatohf. 291].

[IX, M, 9, b]
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a bank do not incur a common-law liability for inattention to their official duties

in not preventing a hazardous, imprudent, and disastrous loan, if the loan was
made by their associates without their knowledge, connivance, or participation.''

12. Liability to Strangers For Personal Injuries Through Their Negligence.

As in the case of any other agent, the fact of their agency or official character

does not shield the directors of a corporation from personal liability for damages
visited upon third persons through their negligence, although the tort may also

be a tort of the corporation ; and the same rule applies with respect to liability

for nuisances dangerous to the public' But it would seem that where they act

in violation of a positive statute they ought to be held to the liability of quasi-

insurers. The opinion is also valuable in so far as it, develops the principle that

non-execution by directors of their duties toward the corporation may of itself

amount to malfeasance as toward strangers.' Contrary to the foregoing is a hold-

ing to the effect that the regents of the University of California are not individ-

uEilly liable on the footing of negligence for an injury arising from the poles and
wires of a telegraph and telephone line maintained by the corporation, because

they are expressly declared by statute to be deemed public officers.^

N, Remedies of Corporation of Its Representative Against Unfaithful
Directors— l. Corporation May Sue Its Directors Either at Law or in Equity—
a. In General. A corporation may sue its directors to redress, or to recover

damages for, wrongs inflicted by the directors upon the corporation ' either at

law^° or in equity." Where the ground of action is misfeasance or culpable

5. Witters v. Sowles, 31 Fed. 1, 24 Blatehf.

332. The writer submits that the foregoing
decisions are unsound.
That a knowledge of and participation in

prior illegal acts, such as the act which re-

sulted in the loss, is admissible as an evi-

dentiary fact to show that the directors

sought to be charged had knowledge of the il-

legal act which resulted in the loss in the
present case see Dodd i>. Wilkinson, 42 N. J.

Eq. 647, 9 Atl. 685.

Non-liability of ex-officio directors for each
other's acts.— Not liable, in the absence of

evidence of a joint participation in the ille-

gal act, which is not to be presumed, but
must be proved. North Hudson Mut. Bldg.,

etc., Assoc. V. Childs, 82 Wis. 460, 52 N. W,
600, 33 Am. St. Hep. 57.

Application of these principles to banking
corporations see Delano v. Case, 121 111. 247,
12 N. E. 676, 2 Am. St. Rep. 81; Briggs o.

Spaulding, 141 U. S. 132, 11 S. Ct. 924, 35
L. ed. 662; Welles t. Graves, 41 Fed. 459.

Indictment of directors for negligent fail-

ure to perform their official duties, with the
conclusion that a director is not liable who
has not personally participated in the produc-
tion of the events— failing to change the mode
of heating railway cars and that a foreign cor-

poration cannot be indicted, although its di-

rectors who participated in its unlawful acts

may be. People v. Clark, 14 N. Y. Suppl. 642.

6. This principle was affirmed in the case
of an injury accruing from the storing of

. giant powder in violation of law. Cameron
V. Kenyon-Gonnell Commercial Co., 22 Mont.
312, 56 Pac. 358, 74 Am. St. Rep. 602, 44
L. R. A. 508 [citing Mayer v. Thompson-
Hutchinson Bldg. Co., 104 Ala. 611, 16 So.

620, 53 Am. St. Rep. 88, 28 L. R. A. 433;
Salmon v. Richardson, 30 Conn. 360, 79 Am.
Dec. 255; Baird v. Shipman, 132 111. 16, 23

N. E. 384, 22 Am. St. Rep. 504, 7 L. R. A.
128; Delaney v. Rochereau, 34 La. Ann. 1123,
44 Am. Rep. 456; Atchison County Bank v.

Byers, 139 Mo. 627, 41 S. W. 325; Jenne v.

Sutton, 43 N. J. L. 257, 39 Am. Rep. 578;
Nunnelly «. Southern Iron Co., 94 Tenn. 397,
29 S. W. 361, 28 L. R. A. 421], where the court
held that it is the duty of the directors of a
corporation dealing in explosives to exercise
such reasonable supervision over the manage- '

ment of their company's business as will re-

sult in the observance of the utmost care on
the part of the subordinates who direct or
handle the explosives.

7. Cameron v. Kenyon-Connell Commercial
Co., 22 Mont. 312, 56 Pac. 358, 74 Am. St.

Eep. 602, 44 L. R. A. 508.
That a director who knows nothing of such

a nuisance, and who would not have acquired
knowledge of it by the exercise of reasonable
care, and who has performed his duty of tak-
ing care, is not personally liable for the in-

jury proceeding therefrom was held in the
same case. Cameron v. Kenyon-Connell Com-
mercial Co., 22 Mont. 312, 56 Pac. 358, 74
Am. St. Rep. 602, 44 L. R. A. 508.

8. Lundy v. Delmas, 104 Cal. 655, 38 Pac.
445, 26 L. R. A. 651.

Further as to personal liability of directors
for negligence see note to Warner v. Penoyer,
91 Fed. 587, 33 C. C. A. 222, 44 L. R. A.
761; also note to Robinson v. Hall, 62 Fed.
222, 12 C. C. A. 674.

9. Ryan v. Leavenworth, etc., R. Co., 21
Kan. 365; Cross v. Sackett, 16 How. Pr.
(N. Y.) 62; Denny v. Manhattan Co., 2 Den,
(N. Y.) 115.

10. Mobile State Branch Bank v. Collins,

7 Ala. 95; Franklin F. Ins. Co. v. Jenkins,
3 Wend. (N. Y.) 130; Simons v. Vulcan Oil,

etc., Co., 61 Pa. St. 202.

11. Indeed the corporation is in general

[IX, N, 1. a]
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negligence, the corporation and not the sharehplders is the proper party plaintiff,^^

although under some remedial systems the shareholders,'' and often a creditor,"

may maintain an action at law ; and where the corporation is still under the con-

trol of the unfaithful directors, so that redress of grievances cannot be had by
an action in its name, a shareholder may maintain a proceeding in equity, suing
for himself and all the other shareholders, to protect the rights of the corpora-

tion, as trustee for its shareholders and creditors."

b. Action Whether Legal or Equitable. Where legal and equitable remedies
are blended into one system under the modern codes, the form of action by the

corporation against its directors for misfeasance or culpable negligence may be
legal or equitable according to the particular circumstances.'^ The proper remedy
is said to be an action at law for damages, and not a bill in equity, where no
accounting of the financial condition of tlie corporation is necessary to determine
the extent of their liability." The jurisdiction of courts of equity to compel
unfaitliful directors to account to the corporation or to its representative for

frauds and breaches of trust has been well established since the time of Lord
Hardvvicke ;'' and unquestionably this is the proper forum in nearly all such
cases,-^ although this statement does not exclude the jurisdiction of courts of law
in cases appropriate for the exercise of that jurisdiction, the two remedies being
often concurrent.^

2. Right of Action in Receiver, and Whether He Can Impeach Corporate Acts.

The receiver of a corporation succeeds to the title of the corporation ;^' and what-

ever rights it might have asserted against its unfaithful directors he may assert

against them.^^ A receiver of an insolvent national banking association for

instance may enforce, for the benefit of shareholders, creditors, or depositors, any

the only party that can sue to redress in-

juries done to it, neither the shareholders
nor the creditors having any right of action

except under principles considered in another
title. See infra, XI, B, 1, a et seq. See also

the following cases:

Connecticut.—-Allen v. Curtis, 26 Conn.
456.

Kentucky.— Jones v. Johnson, 10 Bush 649.

Maine.— Hodsdon v. Copeland, 16 Me. 314.

Massachusetts.— Smith r. Hurd, 12 Mete.

371, 46 Am. Dec. 690.

New Jersey.— Landis v. Sea Isle City Hotel
Co., (Ch. 1895) 31 At!. 755 [affirmed in 53

N. J. Eq. 654, 33 Atl. 964].

Texas.— Evans v. Brandon, 53 Tex. 56.

12. Comiecticut.—Allen v. Curtis, 26 Conn.

456.

Massachusetts.— Peabody r. Flint, 6 Allen

52; Smith v. Hurd,' 12 Mete. 371, 46 Am. Dec.

690.

Minnesota.— Horn Silver Min. Co. v. Ryan,
42 Minn. 190, 44 N. W. 56.

Texas.— Evans v. Brandon, 53 Tex. 66.

England.— Atty.-Gen. v. Wilson, Cr. & Ph.

1, 4 Jur. 1174, 10 L. J. Ch. 53, 18 Eng. Ch. 1.

13. 3 Thompson Corp. § 4325, and statutes

and cases cited.

14. United Shakers Soc. v. Underwood, 9

Bush (Ky.) 609, 15 Am. Rep. 731; Marshall
V. Farmers', etc., Sav. Bank, 85 Va. 676, 8

S. E. 586, 17 Am. St. Rep. 84, 2 L. R. A. 534.

Gompwre Litchfield v. White, 3 Sandf. (N. Y.)

545; Mutual Bldg. Fund, etc.. Bank v. Bos-
seiux, 3 Fed. 817, 4 Hughes 387.

That directors are liable to strangers for

direct frauds and torts practised against

them, such as issuing false prospectuseSj mak-

[IX, N, 1, a]

ing false representations, etc., will be shown
infra, IX, 0.

15. Craig v. Gregg, 83 Pa. St. 19; Evans
II. Brandon, 53 Tex. 56. See also infra, XI,

B, 1, a et seq.

16. Horn Silver Min. Co. v. Ryan, 42 Minn.
196, 44 N. W. 56.

17. Thompson v. Greeley, 107 Mo. 577, 17

S. W. 962; Stephens v. Overstolz, 43 Fed.
771.

An action against the president and treas-

urer of a corporation, seeking to charge them
as ex-officio members of the board of direct-

ors for having usurped the powers of the
board, etc., was treated in a code state as a
suit in equity, and it was held error to treat

it as an action at law, although both parties

seem to have so understood it. North Hud-
son Mut. Bldg., etc., Assoc, v. Childs, 82 Wis.
460, 52 N. W. 600, 33 Am. St. Rep. 57.

18. Bayless v. Orne, Freem. (Miss.) 161;
Citizens' Loan Assoc, v. Lyon, 29 N. J. Eq.

110; Charitable Corp. v. Sutton, 2 Atk. 400,

9 Mod. 349, 26 Eng. Reprint 642; Atty.-Gen.

V. Utica Ins. Co., 2 Johns. Ch. {N. Y.) 371;
Atty.-Gen. v. Wilson, Cr. Eng. Ch. 1.

19. Ellsworth Woolen Mfg. Co. v. Faunce,

79 Me. 440, 10 Atl. 250.

20. Mobile State Branch Bank v. Collins,

7 Ala. 95; Franklin F. Ins. Co. r. Jenkins,

3 Wend. (N. Y.) 130; Simons v. Vulcan Oil,

etc., Co., 61 Pa. St. 202, 100 Am. Dec. 628.

31. White V. Haight, 16 N. Y. 310; Curtis

V. Leavitt, 15 N. Y. 9; Osgood v. Laytin, 48

Barb. (K Y.) 463; Brouwer v. Hill, i Sandf.

(N. Y.) 629; High Receivers, § 316.

22. That the receiver has refused to sue

cannot be inferred from his opposition to an
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liability of its directors for non-performance or negligent performance of their

duties/^ Doubt has arisen upon the question whether he can impeach corporate

acts, or whether, his title being derivative, he can do anything except what his

assignor, the corporation, could have done. The answer to this is that he is not

in a strict sense the assignee of the corporation, but is the officer of a court of

equity appointed to impound the assets of the corporation, and to administer

them for the benefit of all parties interested in them ; the United States or the

state first to whom the corporation may be indebted for taxes or other public dues

;

next the lien or preferred creditors ; next the general creditors ; and finally the

shareholders ; standing, not as the representative of the corporation exclusively,

but as the representative of all parties interested in its assets.^ The better opinion

is that like an assignee in bankruptcy,^ he may disaffirm acts done by or in the

name of the corporation which are illegal and in violation of the rights of its

creditors. He may for example maintain an action to set aside illegal transfers

made by the corporation of securities belonging to it.^" He may maintain an
action against the president of the corporation,^' or against a director,^ to recover

corporate funds or securities which the latter has fraudulently abstracted.

3. Right of Action in Assignee For Creditors. The right of action against

unfaithful directors for damages to the corporation, occasioned by their fraudu-

lent misconduct, for example by their selling to the corporation its own stock,

passes to an assignee appointed for the benefit of its creditors.^'

4. Right of Action by Assignees or Trustees in Bankruptcy. An action against

the directors of a corporation for losses happening to the corporation in conse-

quence of their gross negligence and habitual inattention to their duties may be

brought by an assignee or trustee in bankruptcy of the corporation, and is prop-

erly brought in equity ; ^ and he may as the representative of the creditors con-

test the validity of the acts of the bankrupt corporation.^'

order of court directing him to sue. Taylor
V. Mitchell, 80 Minn. 492, 83 N. W. 418;
Gifford V. Clapp, 44 N. Y. App. Div. 192, 60
N. Y. Suppl. 856.

23. Howe V. Barney, 45 Fed. 668; Movius
0. Lee, 30 Fed. 298. Accordingly he may
maintain an action at law against the direct-

ors of a national banking association to re-

cover damages for making an excessive loan.

Stephens v. Overstolz, 43 Fed. 771.

24. Talmage v. Pell, 7 N. Y. 328; Gillet

•v. Moody, 3 N. Y. 479; Libby v. Rosekrans,
55 Barb. (N. Y.) 202.

25. See infra, IX, N, 4.

26. Gillet V. Moody, 3 N. Y. 479.

27. Butterworth v. O'Brien, 24 How. Pr.

(N. Y.) 438.

28. Gillet V. Phillips, 13 N. Y. 114; Hayes
D. Kenyon, 7 E. I. 136. But in Maine, unless
the rule has been recently changed, the trus-

tees appointed to wind up an insolvent cor-

poration cannot sue for wrongs done by the
officers to the injury of creditors ; but such
an action must be brought by the creditors

themselves. Piscataqua F. & M. Ins. Co. «.

Hill, 60 Me. 178. The general doctrine of
the foregoing text has an analogy in the case
of the official liquidator under the English
Companies Acts, who can proceed against the
directors for breaches of trust. See Madrid
Bank v. Bayley, L. R. 2 Q. B. 37, 8 B. & S.

29, 36 L. J. Q. B. 15, 15 L. T. Rep. N. S. 292,

15 Wklv. Rep. 159; In re East of England
Bank, L. R. 1 Eq. 219; In re Cardiff Sav.
Bank, 45 Ch. D. 537, 59 L. J. Ch. 450, 62

L. T. Rep. N. S. 628, 2 Meg. 136, 38 Wkly.
Rep. 571; In re National Funds Assur. Co.,

10 Ch. D. 118, 48 L. J. Ch. 163, 39 L. T. Rep.
N. S. 420, 27 Wkly. Rep. 302.

29. Hequembourg v. Edwards, 155 Mo.
514, 56 S. W. 490 [reversing (Mo. 1899) 50
S. W. 908] ; Shultz v. Christman, 6 Mo. App.
338; Grocers' Nat. Bank v. Clark, 48 Barb.
(N. Y.) 26.

Pendency of action by creditors prevents
subsequent action by assignee.— The pend-
ency of a suit in «quity by creditors against
the directors of an insolvent corporation, pro-

ceeding on the ground of negligence and mis-
management, will prevent such an assignee
from maintaining a subsequent action at law
in the name of the corporation against the
directors for the same cause. Warner v.

Hopkins, 111 Pa. St. 328, 2 Atl. 83, 56 Am.
Rep. 266.

30. Mutual Bldg. Fund, etc., Bank v. Bos-
seiux, 3 Fed. 817, 4 Hughes 387.

31. Clerk's Office v. Cape Fear Bank, 66
N. C. 214, 8 Am. Rep. 506; Sawyer v. Hoag,
17 Wall. (U. S.) 610, 21 L. ed. 731; Brad-
shaw V. Klein, 3 Fed. Cas. No. 1,790, 2 Biss.

20; Foster v. Haekley, 9 Fed. Cas. No. 4,971;
In re Jaycox, 13 Fed. Cas. No. 7,237, 12

Blatchf. 209, 13 Fed. Cas. No. 7.238, 13
Blatehf. 70; In re Leland, 15 Fed. Cas. No.
8,234, 10 Blatehf. 503; McLean v. Lafayette
Bank, 16 Fed. Cas. No. 8,885, 3 McLean 185

[affirmed in 13 How. (U. S.) 151, 14 L. ed.

91] ; In re Metzger, 17 Fed. Cas. No. 9,510

;

Upton V. Hansborough, 28 Fed. Cas. No.

[IX, N, 4]
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5. Whether Directors Liable Jointly or Severally. It has been held that in

an action in equity by a receiver of a corporation against its directors to recover

moneys fraudulently appropriated by them a decree may be entered against them
jointly.^^ So under the modern codes an action in the nature of an action at law
may be maintained against directors of a corporation jointly and severally, for

the amount of losses resulting from their suffering the corporate funds or property
to be wasted or lost by gross negligence or inattention to their duties.^

6. Pleadings in Such Actions. If the action is grounded on negligence, it is

aiot a misjoinder of causes of action to allege several distinct acts of negligence;

nor need such a complaint negative knowledge or acquiescence on the part ,of the
shareholders.^

0. Liability of Directors, Outside of Statutes, to Strangers and to
Creditors of Corporation— I. Not Liable as Partners or Original Undertakers.
The general rule, subject to exceptions hereafter pointed out, is that the directors

16,801, 3 Blss. 417. He may for example
impeacli a simulated payment for shares of
stock of the corporation, made by the de-
vice of exchanging checks, with the view of
changing the character of the transaction
from a, share subscription to an ordinary
debt. Sawyer v. Hoag, 17 Wall. (U. S.)

610, 21 L. ed. 731. But where a corporation
entered into the business of discoimting com-
mercial paper without authority of law, its

assignee in bankruptcy could not recover the
money which it had so parted with, by reason
of the equitable estoppel which arose in favor
of the other party. In re Jaycox, 13 Fed.
Cas. No. 7,238, 13 Blatchf. 70. Neither could
the assignee of a bankrupt corporation as-

sert the rights of its creditors against its

directors, under a statute making them liable

for certain official defaults; since this lia-

bility was not in the nature of corporate as-

sets. Bristol V. Sanford, 4 Fed. Cas. No.
1,893, 12 Blatchf. 341. But see Piscataqua
P. & M. Ins. Co. V. Hill, 60 Me. 178; Gunkle's
Appeal, 48 Pa. St. 13.

32. MeCarty's Appeal, 110 Pa. St. 379, 4
Atl. 925.

33. Horn Silver Min. Co. v. Ryan, 42 Minn.
196, 44 N. W. 56.

State of facts and theory under which a
joint action at law could not be maintained
against four directors, they constituting a
minority of the board, and their liability

being several. Franklin F. Ins. Co. v. Jen-

kins, 3 Wend. (N. Y. 130.

34. Horn Silver Min. Co. P. Ryan, 42 Minn.
196, 44 N. W. 56.

For an example of a bill in equity brought
by the assignees of a foreign corporation
against resident directors for unlawfully mis-
appropriating the funds of the corporation

which was held not demurrable see Gindrat
r. Dane, 10 Fed. Oas. No. 5,455, 4 GlifT. 260.

For a declaration, under the common-law
rystem of pleading, against directors for

losses through lending the corporate funds on
insuflSeient security, which was bad on de-

murrer for not sufficiently specifying time,
place, and circumstances, see Franklin F. Ins.

Co. V. Jenkins, 3 Wend. (N. Y.) 130.
Certain defenses to such actions consid-

ered.— Delay on the part of the liquidator of
the corporation no defense. Masonic, etc.,

[IX, N. 5j

Assur. Co. r. Sharpe, 10 R. & Corp. L. J.

292 [affirmed in [1892] 1 Ch. 154, 61 L. J.

Ch. 193, 65 L. T. Rep. N. S. 806, 40 Wkly.
Rep. 241]. Discharge in bankruptcy, the ac-

tion being to recover unliquidated damages
for a tort, no defense. Hun v. Gary, 59 How.
Pr. ( N. Y. ) 426. Directors when so sued
estopped to set up the defense tliat the money
paid to them for the property was obtained
by the corporation as the proceeds of an un-

lawful issue of its shares. Pittsburg Min.
Co. V. Spooner, 74 Wis. 307, 42 N. W. 259,
17 Am. St. Rep. 149. Defense of the statute
of limitations, with the conclusion that the
statute begins to run against the officer of

the corporation only from the time when the
receiver acquires knowledge of the corrupt
transaction. Bent v. Priest, 86 Mo. 475 [af-

firming 10 Mo. App. 543]. That the statute
of limitations is available as defense to such
actions see Spering's Appeal, 71 Pa. St. 11,

10 Am. Rep. 684. Compare Chouteau u.- Al-
len, 70 Mo. '290; Keeton v. Keeton, 20 Mo.
530; Williams i\ Halliard, 38 N. J. Eq. 373;
Wallace v. Lincoln Sav. Bank, 89 Tenn. 630,
15 S. W. 448, 24 Am. St. Rep. 625. That
the statute of limitations does not run
against a suit in equity by a receiver of a
corporation to hold its directors liable for a
misappropriation of its assets was held in

Ellis V. Ward, 137 111. 509, 25 N. E. 530.
And this seems to be the correct view if the
premise is correct that the statute of limita-

tions does not run in case of an express or
direct trust, for such is clearly the status of

directors.

California.— Farmers', etc.. Bank v. Dow-
ney, -53 Cal. 466, 31 Am. Rep. 62.

Maine.— Mutual Redemption Bank i: Hill,

56 Me. 385, 96 Am. Dec. 470.

Mari/land.— Hoffman Steam Coal Co, v.

Cumberland Coal, etc., Co., 16 Md. 456, 77
Am. Dec. 311.

New Hampshire.—• Pearson v. Concord R.
Corp., 62 N. H. 537, 13 Am. St. Rep. 590.

Pennsylvania.— Simons v. Vulcan Oil, etc.,

Co., 61 Pa. St. 202, 100 Am. Dec. 628 ; Phila-
delphia, etc., R. Co. V. Cowell, 28 Pa. St. 329,

70 Am. Dec. 128.

West Virginia.— Sweeny v. Grape Sugar
Refining Co., 30 W. Va. 443, 4 S. E. 431, 8
Am. St. Rep. 88, 89, and note.
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of a corporation are not liable for its debts and undertakings although contracted

or undertaken through their instrumentality.^ This principle applies where the

corporation exists de facto, although there may have been some defect or irregu-

larity in its organization,^^ but not where there has been a failure to perform
those conditions precedent which are necessary to bring the corporation into

existence at all, such as the raising of the minimum amount of capital stock pre-

scribed by charter before the corporation is entitled to commence business.^ If

tlae directors of an inchoate corporation enter upon the business for which the
company is projected, and incur liabilities, and for any reason the company is

never incorporated, such liabilities will be deemed their personal obligations, and
they will be obliged to answer for them.^

2. Personally Liable Where Contract Does Not Show That It Was Made For
Company. As more fully shown hereafter'' directors of a corporation are held to

be personally liable upon written obligations written or assumed by them unless

the writing by its terms, or by necessary implication thereto, affirm that the cor-

poration and not the directors was the party which it was intended to bind ; and
this rnle has been held to apply where the stranger has dealt with the covenantor
as trustee for the corporation.*" But where the contract is dubious upon the ques-

tion whether it was intended to bind the corporation or the directors the tendency
of modern conceptions is to let in parol evidence to show what the fact really

was."

3. Personally Liable For Acts in Excess of Their Authority— a. In General.

The rule which exonerates the director from personal liability for the contractual

obligations of the corporation created through his instrumentality assumes that in

creating them he was acting within the scope of his authority as its contracting

officer or agent ; for in that case it is what it was intended to be, the contract of

the corporation.^ If it is outside the scope of his authority then, according to a
rule of the common law, he becomes personally liable not on the contract— but
for damages for a breach of an implied warranty of authority to make it.*'

Compare St. Louis, etc., E.. Co. v. Tiernan, cashier, under the rule that persons execut-
37 Kan. 606, 15 Pac. 544, and many other ing «. written instrument describing them-
cases. selves as agents may be held liable as though

35. Beeson v. liang, 85 Pa. St. 197 ; Snyder they had executed the instrument in their
V. Wiley, 59 Tex. 448. own names, rejecting the references to their

36. Bartholomew v. Bentley, 1 Ohio St. 37. agencies as a false description, where they
See also sv/pra, I, L, 3, o, (ii) ; VIII, C, 2, a had no power thus to bind the principal.
et seq. McOormick v. Seeberger, 73 111. App. 87.

37. Farmers' Co-operative Trust Co. r. 42. Taylor v. Williams, 17 B. Men. (Kj>.)

Ployd, 47 Ohio St. 525, 26 N. E. 110, 21 Am. 489.

St. Rep. 846, 12 L. R. A. 346. 43. Frost Mfg. Co. v. Foster, 76 Iowa 535,
38. Doubleday v. Muskett, 7 Bing. 110, 9 41 N. W. 212 (oflBcer of corporation signing

L. J. C. P. 0. S. 35j 4 M. & P. 750, 20 E. C. L. a subscription paper in the name of the cor-

58. poration but without authority and without
Under peculiar circumstances the contract- giving information of his want of authority,

ing otacer or agent of the corporation may becomes personally liable to contribute to
not be personally liable, yet the trustees may others signing and incurring expenses on the
be. Thus the president of an incorporated faith of his subscription) ; Weeks v. Propert,

social club was held not liable, individually, L. R. 8 C. P. 427, 42 L. J. C. P. 129, 21 Wkly.
for debts of the club, although incurred by Rep. 676 (the same conclusion where the bor-

him as president. Sieger v. Culyer, 2 Abb. rowing powers of the company had been ex-

N. Cas. (N. Y.) 347 [affirmed in 67 N. Y. hausted) ; Cherry v. Australasia Colonial

601]. Liability of the trustees of a church Bank, L. R. 3 P. C. 24, 38 L. J. C. P. 49, 21
to an innocent materialman. Tull v. South L. T. Rep. N. S. 356, 6 Moore P. C. N. S. 235,

Kinston M. E. Church, 75 N. C. 424. 17 Wkly. Rep. 1031, 16 Eng. Reprint 714;
39. See infra, XII, H, I et seq. Richardson v. Williamson, L. R. 6 Q. B. 276,
40. In re International Contract Co., L. R. 40 L. J. Q. B. 145 (directors personally liable

<5 Ch. 525. for a loan made for the corporation where
41. See infra, XII, H, 9, a et seq. they had no borrowing powers) ; Collen v.

Seemingly opposed to the doctrine of the Wright, 7 E. & B. 301, 3 Jur. N. S. 363, 26
text, it has been held that directors cannot L. J. Q. B. 147, 90 E. 0. L. 301 [affirmed in

be held liable upon a lease executed in the 8 E. & B. 647, 27 L. J. Q. B. 215, 92 E. C. L.
name of the corporation, by its president and 647].

[IX, 0, 3, a]
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b. Exception to This Rule Where Question of Authority Is Mere Question of

Law. Other decisions make an exception to this rule where the question of the

authority of the directors is a mere question of law, although they represent to

the other contract party that they have authority, since in the absence of fraud

an action for damages does not lie for the giving of a mistake in opinion upon a

question of law.^ Thus if a corporation through its directors purchases its own
shares, which it has no power to do, and afterward avoids the purchase, the

directors do not become liable to the vendor.*^

4. Not Liable to Creditors For Nonfeasance, Negligence, Mismanagement, Breach
OF Duty to Corporation, Etc. Upon a principle already stated," the fact that the

directors and officers of a corporation have mismanaged its business, thereby

visiting loss or damage upon its creditors, does not render them liable to the

creditors, unless they are made liable by the provisions of charter or statute, the

reason being that this, in theory of law, is a breach of duty to the corporation and
not to its creditors.^''

In plain opposition to the principle of the
text it has been held that if a bank, through
its directors, issues notes in excess of the
authority given by the law of its incorpora-

tion, the directors will not be personally liable

to redeem the notes. Sandford v. McArthur,
18 B. Mon. (Ky.) 411. So the fact that the
directors have contracted an indebtedness in

excess of the limit prescribed by its charter

and the published notice of incorporation does
not render them liable to creditors of the cor-

poration, unless made so by the provisions of

the charter or some general statute; and it is

immaterial that the creditors allege that
credit was extended in reliance on the busi-

ness character and responsibility of the di-

rectors. Frost Mfg. Co. V. Foster, 76 Iowa
535, 41 N. W. 212.

44. Rashdall v. Ford, L. R. 2 Bq. 750, .35

L. J. Ch. 769, 14 L. T. Rep. N. S. 790, 14
Wkly. Rep. 950. See the judgment of Lord
Justice Mellish in Seattle v. Ebury, L. R. 7

Ch. 777, 798, 41 L. J. Ch. 804, 27 L. T. Rep.
N. S. 398, 20 Wkly. Rep. 994.

45. Abeles v. Cochran, 22 Kan. 405, 31 Am.
Rep. 194.

46. See supra, IX, L, 3.

That creditors of a firm, whose members
were directors of a corporation, have no stand-

ing in equity t(? impeach the conduct of the

company, its directors, and officers in mak-
ing preferences see Gottlieb v. Miller, 154

111. 44, 39 N. E. 992.

47. Frost Mfg. Co. v. Foster, 76 Iowa 535,

41 N. W. 212; Priest v. White, 89 Mo. 609,

1 S. W. 361; Branch v. Roberts, 50 Barb.

(N. Y.) 435; Winter v. Baker, 50 Barb.

(N. Y.) 432, 34 How. Pr. (N. Y.) 183; Balti-

more Nat. Exeh. Bank v. Peters, 44 Fed.

13.

Illustrations.— Bank directors not so liable

to billholders. Branch v. Roberts, 50 Barb.

(N. Y. ) 435. National bank directors not so

liable to creditors (Baltimore Nat. Exch.
Bank v. Peters, 44 Fed. 13) or to depositors

(Zinn V. Mendel, 9 W. Va. 580). But bank
directors may become liable to members of

the public for fraudulent represpntations

causing loss or damage. Leffman v. Flanigan,

5 Phila. (Pa.) 155, 20 Leg. Int. (Pa.) 148;

Jlaiseh v. Seamen's Sav. Fund Soc, 5 Phila.
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(Pa.) 30, 19 Leg. Int. (Pa.) 140; Zinn y.

Mendel, 9 W. Va. 580, 595 (per Haymond, P.).

A noted case departs from this doctrine by
holding that the directors of a bank, by im-
pliedly inviting the public to deal with the
bank, impliedly agree with those who do so
deal to use reasonable diligence in their be-

half, and may accordingly become personally
liable for failing to use such diligence, whereby
a special deposit has been converted by the
ministerial officers of the corporation. United
Shakers Soc. v. Underwood, 9 Bush (Ky.

)

609, 15 Am. Rep. 731. This case is not gen-
erally regarded as being sound. See Judge
Redfield's criticism on this case in 13 Am. L.

Reg. N. S. 218, and the doubt expressed by
Haymond, P., in Zinn v. Mendel, 9 W. Va.
580. Another court has held that the direct-

ors of a savings-bank are liable to depositors

for gross negligence and inattention, whereby
the assets of the bank have been wasted. Mar-
shall V. Farmers', etc., Sav. Bank, 85 Va.
676, 8 S. E. 586, 17 Am. St. Rep. 84, 2

L. R. A. 534. Compwre Litchfield v. White, 3
Sandf. (N. Y.) 545; Mutual Bldg. Fund, etc..

Bank v. Bosseiux, 3 Fed. 817, 4 Hughes 387.

Liable directly to creditors under statutes.
— Numerous statutes, however, exist impos-
ing liability of this nature upon directors.

See infra, IX, P, 6, a et seq.

Liability under Wis. Rev. Stat. §§ 3237,

3239, directly to creditors for restoration of

what the directors have lost or wasted through
violations of their duty. Gores i\ Day, 99
Wis. 276, 74 N. W. 787. Under this statute
any creditor may maintain an action in equity
to redress wrongs to the corporation growing
out of the misconduct of its officers resulting
in loss of corporate assets. Killen r. BarHes,
106 Wis. 546, 82 N. W. 536.

When liable to subsequent 'creditors.— In
Colorado subsequent 'creditors of a cor-

poration may question an alleged wrong-
ful diversion and misapplication of the

corporate assets by the directors, where the
acts complained of necessarily operated as a
fraud upon subsequent creditors. Nix v. Mil-
ler, 26 Colo. 203, 57 Pac. 1084 [distinguish-

ing Graham v. La Crosse, etc., R. Co., 102

U. S. 148, 26 L. ed. 106].
Limitation and laches in actions by credit-
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5. Liable to Strangers For Malfeasance. Directors may make themselves

liable to customers of the corporation and to other strangers for positive acts of

malfeasance to the injury of such third persons, sucli as selling collaterals pledged
to a bank to secure an indebtedness;^ receiving from the officers of another
bank money of the bank, kflowing that such officer has no authority to ,disburse

it;*' infringing the patented invention of a tliird person, in which act directors

become personally liable with the corporation;* or for a personal injury to a
third person proceeding from negligence, or for maintaining a nuisance, although
this is also a nonfeasance as toward the corporation.''

6. Personally Liable For Making Fraudulent Overissues of Shares of Corpora-
tion. In conformity with this principle, if tlie officers of a corporation issue its

stock in excess of the limit allowed by its charter and make other fraudulent
issues of its stock so that the purchaser of such shares cannot be admitted to the
rights of a" shareholder, they are liable to the purchaser of such shares, and to

other shareholders, under principles already gone over.'^

7. Or For Fraudulently Issuing Second-Mortgage Bonds of Corporation as
" First-Mortgage Bonds." If the directors of a corporation issue a series of cor-

porate bonds, and cause to be printed across the face of tliem the words " First-

Mortgage Bonds," and there is in fact a prior mortgage upon the property to

secure an indebtedness, the directors will be liable for damages in an action for

deceit to any one who, on the faith of such statement, botight the bonds on the
market.^'

8. Not Liable For Overdrafts Allowed Their Corporation Upon Checks.

Directoi's who sign checks for their corporation in the manner in which its

checks, drawn upon its banker, are usually signed, do not thereby make them-
selves personally liable to the bank in case the corporation becomes insolvent, for

the reason that the understanding of both parties is tliat the advance is made to

the corporation and not to the directors personally.^

ors.— The cause of action arises from the
date of passage by the directors of the unlaw-,
ful resolution whereby the assets of the cor-

poration are diverted from its creditors, and
this although the creditors were in ignorance
of the facS. Link v. McLeod, 194 Pa. St.

566, 45 Atl. 340.
48. Hempfling v. Burr, 59 Mich. 294, 26

N. W. 496.

49. American Nat. Bank v. Wheelock, 45

N. Y. Super. Ct. 206.

50. Cahoone Barnet Mfg. Co. v. Rubber,
etc.. Harness Co., 45 Fed. 582; Iowa Barb
Steel Wire Co. v. Southern Barbed Wire Co.,

30 Fed. 123; National Car-brake Shoe Co. v.

Terre Haute Car Mfg. Co., 19 Fed. 514; Good-
year V. Phelps, 10 Fed. Cas. No. 5,581, 3

Blatchf. 91; Poppenhusen v. Faulke, 19 Fed.
Cas. No. 11,279, 4 Blatchf. 495. Conceded in

Lightner v. Kimball, 15 Fed. Cas. No. 8,345,

1 Lowell 211, and in Lightner v. Brooks, 15
Fed. Cas. No. 8,344, 2 Cliflf. 287. But see

to the contrary United Nickel Co. v. Worth-
ington, 13 Fed. 392. For a case where the
chairman of the board of directors authorized
by them to make a contract made a con-

tract which involved the infringement of a
patented invention of a third person, and
where he was exonerated from personal lia-

bility, see Lightner v. Brooks, 15 Fed. Cas.

No. 8,344, 2 CliflF. 287.
51. Cameron v. Kenyon-Connell Commer-

cial Co., 22 Mont. 312, 56 Pae. 358, 74 Am.
.St. Rep. 602, 44 L. R. A. 508.

The directors of a corporation publishing

a newspaper are not personally liable for a
libel published therein unless they personally
aided or advised its publication, or unless

their official duties were such as to charge
them with knowledge of it prior to the fact.

Belo f. Fuller, 84 Tex. 450, 19 S. W. 616, 31

Am. St. Rep. 75.

53. Bruff r. Mali, 36 N. Y. 200; Shotwell
V. Mali, 38 Barb. (N. Y.) 445; Cazeaux r.

Mali, 25 Barb. (N. Y.) 578. That directors

of a corporation who put on the market false

securities in the name of the corporation arc
individually liable in an action of deceit to

purchasers of such securities who are thereby
injured see Clark v. Edgar, 12 Mo. App. 345
{.affirmed in 84 Mo. 106, 54 Am. Rep.
84]; Shotwell v. Mali, 38 Barb. (N. Y.)
445.

53. Clark v. Edgar, 12 Mo. App. 345 [af-
firmed in 84 Mo. 106, 54 Am. Rep. 84]. Gom-
pare MuUanphy Sav. Bank v. Schott, 135 111.

655, 26 N. E. 640, 25 Am. St. Rep. 401, hold-
ing that an implied covenant against encum-
brances is not a fraudulent representation
affecting the rights of a director.

Defense that the title was of record and
that the state of it might have been ascer-
tained by an examination. Clark v. Edgar,
12 Mo. App. 345 [affirmed in 84 Mo. 106, 54
Am. Rep. 84, opinion by Black, J.].

54. Beattie v. Ebury, L. R. 7 H. L. 102,
44 L. J. Ch. 20, 30 L. T. Rep. N. S. 581, 22
Wkly. Rep. 897 [modifying L. R. 7 Ch. 777,

[IX, 0, 8]
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9. Liable For Issuing False Prospectuses, Making False Representations, Etc..

Whereby Public Are Deceived. Acts of this kind fall within the category of acts

of malfeasance already considered/^ for which acts the directors particii^ating

therein are personally liable, notwithstanding the fact that the corporation may
also be liable.^^

10. When Liable For Negative Concealment. Promoters, directors, or officers

of corporations setting forth such statements are bound not only to abstain from
stating as facts that which is not true, but to omit no fact within their knowledge,
the existence of which might affect the advantages held out as inducements."'

They are personally liable to a shareholder for a loss of money which they induce

him to loan to the corporation by false representations made fraudulently, or in

ignorance of matters which it was their official duty to know.^^
11. Responsible For Fraudulent Misrepresentations Whereby Persons Are

Induced to Purchase Shares of Company— a. In General. The directors of a cor-

poration who have put forth false and fraudulent prospectuses, advertisements,

circulars, or other fraudulent misrepresentations concerning the corporation

whereby members of the public are induced to purchase its shares to their dam-
age make themselves liable to the persons thereby deceived and defrauded, either

in an action at law for deceit,^' or in an action at law in the nature of assumpsit,

for money had and received by defendant to plaintiff's use.™ In order that such

a third person should be enabled to maintain any proceeding at law or in equity

against the directors on such a ground he must show some direct connection

between them and himself in the issuing of the prospectus, and its influence on

41 L. J. Ch. 804, 27 L. T. Rep. N. S. 398, 20
Wkly. Rep. 994, and reversing L. R. 7 Ch.
788 note].

55. See supra, IX, 0, 5.

56. Hubbard v. Weare, 79 Iowa 678, 44
N. W. 91.5; Westervelt v. Demarest, 46
N. J. L. 37, 50 Am. Rep. 400; Kinkier v.

Junica, 84 Tex. 116, 19 S. W. 359; Arnison
V. Smith, 41 Ch. D. 348, 61 L. T. Rep. N. S.

63, 1 Meg. 338, 37 Wkly. Rep. 739. To the

contrary Mabey v. Adams, 3 Bosw. (N. Y.

)

346. See also Bolz v. Ridder, 12 Daly (N. Y.)

329. That equity -will afford relief in siich

cases has already been shown see Stainbank
v. Fernley, 3 Jur. 262, 8 L. J. Ch. 142, 9

Sim. 656, 16 Eng. Ch. 556. There is

a learned note on the subject, in 8 Am.
St. Rep. 604. That a broker who, rely-

ing upon the false statements of a company
as to the genuineness of one of its stock cer-

tificates, guarantees it on a, sale and pays
over the proceeds to his principal can re-

cover from the company the amount paid by
him in making good his guaranty of said cer-

tificate of stock see Jarvis v. Manhattan
Beach Co., 53 Hun (N. Y.) 362, 6 N. Y.

Suppl. 703, 25 N. Y. St. 1.

. Illustrations of the doctrine of the text

may be found in the following cases:

Connecticut.— Salmon v. Richardson, 30

Conn. 360, 79 Am. Dec. 255.

Georgia.— Burns v. Beck, 83 Ga. 471, 10

S. E. 121.

Illinois.— Delano v. Case, 121 111. 247, 12

2Sr. E. 676, 2 Am. St. Rep. 81.

Iowa.— Hubbard v. Weare, 79 Iowa 678, 44
N. W. 915.

Wew Jersey.— Westervelt v. Demarest, 46
N. J. L. 37, 50 Am. Rep. 400.
New York.— Brewster r. Hatch, 122 N. Y.
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349, 25 N. E. 505, 33 N. Y. St. 527, 19 Am.
St. Rep. 498.

Texas.— Jefferson Nat. Bank r. Texas In-

vest. Co., 74 Tex. 421, 12 S. W. 101.

United States.— South Covington, etc., R.
Co. V. Gest, 34 Fed. 628.

57. Hubbard v. Weare, 79 Iowa 678, 44
N. W. 915.

58. Kinkier r. Junica, 84 Tex. 116, 19

S. W. 359.

59. Morgan v. Skiddy, 62 N. Y. 319; Ca-
zeaux V. Mali, 25 Barb. (N. Y.) 578; Nel-

son V. Luling, 36 N. Y. Super. Ct. 544 laf-

firmed in 62 N. Y. 645] ; Cross v. Sackett, 2

Bosw. (N. Y.) 617; Paddock v. Fletcher, 42
Vt. 389; Jarrett v. Kennedy, 6 C. B. 319, 60
E. C. L. 319; Wontner v. Shairp, 4 C. B.

404, 56 E. C. L. 404; Clarke v. Dickson, 6

C. B. N. S. 453, 5 Jur. N. S. 1027, 28 L. J.

C. P. 225, 7 Wkly. Rep. 443, 95 E. C. L. 453;
Gerhard v. Bates, 2 E. & B. 476, 20 Eng. h.

& Eq. 129, 75 E. C. L. 476 ; Bale v. Cleland, 4
F. & F. 117; Bedford v. Bagshaw, 4 H. & N.
538, 29 L. J. Exch. 59 ; Davidson v. Tulloch,

6 Jur. N. S. 543, 3 Macq. 783, 2 L. T. Rep.
N. S. 97, 8 Wkly. Rep. 309 ; Scott v. Dixon,
29 L. J. Exch. 62, note 3.

If directors of a corporation knowingly is-

sue spurious stock and obtain a loan on it

they are personally liable. The corporation

need not first be sued, nor is its corporate

existence in issue. Augusta Nat. Exch. Bank
V. Sibley, 71 Ga. 726. For a useful note on
this subject see 16 Am. & Eng. Corp. Cas.

414.

60. Nelson v. Luling, 36 N. Y. Super. Ct.

544; Paddock V. Fletcher, 43 Vt. 389; Jar-

rett V. Kennedy, 6 C. B. 319, 60 E. C. L. 319;
Wontner v. Shairp, 4 C. B. 404, 56 E. C. L.

404.
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his conduct in becoming an allottee." If the action is to recover damages for

deceit it is necessary to show fraudulent intent on the part of defendant and an

actual knowledge of the falsehood of the representation must be brought home
to him ;

"^ or else it must be made to appear that defendant made the representa-

tions with a fraudulent mind and motive, intending thereby to deceive and defraud,

and indifferent as to whether the representations were true or not.*^

b. Gist of Action Is Deceit— (i) In General. The gist of this species of

action at common law is what is called a scienter, that is to say a fraudulent

intent to deceive ; for which reason it is held, although the holding has been

challenged, that the action will not lie where the representation has been put
forth through mere carelessness or inattention.'* This is not incompatible with

the principle upon which courts of equity proceed in these cases, that the pro-

moters, directors, or officers of corporations putting forth false statements con-

cerning the condition of their corporation are as much bound to refrain from
stating as true what they do not know to be true, as from stating to be true what
they know to be false, since in both cases there is a guilty scienterF" For the

reason that a guilty scienter, or what is equivalent thereto, is the gist of the

action, it will not lie against the corporation itself, since a fraudulent intent is not

imputable to an artificial body ; nor in case of joint-stock companies will the

fraudulent intent of the directors and agents be transferred by intendment from
them to the body of shareholders.'*' Tliis does not in any manner imj^ugn the

rule that a corporation is answerable civiliter for the frauds of its agents. This

rule is well established " and proceeds upon the ground that a corporation will

not any more than a natural person be permitted to retain an advantage which

61. Perry v. Hale, 143 Mass. 540, 10 N. E.

174 (holding that the defrauded shareholder
cannot maintain an action against the other

shareholders, because of the fraud of a pro-

moter, without connecting them with the

fraud) ; Peek v. Gurney, L. R. 6 H. L. 377,

43 L. J. Ch. 19, 22 Wkly. Rep. 29 laffirming
L. R. 13 Eq. 79, overruling Bagshaw v. Sey-

mour, 18 C. B. 903, 29 L. J. Exch. 62, note 2;
Bedford v. Bagshaw, 4 H. & N. 538, 29
L. J. Exch. 59, and adopting Gerhard v.

Bates, 2 E. & B. 476, 20 Eng. L. & Eq. 129,

75 E. C. L. 476; Scott v. Dixon, 29 L. J.

Exch. 62, note 3].

62. Fusz V. Spaunhorst, 67 Mo. 256; Ar-
thur V. Griswold, 55 N. Y. 400 ; Wakeman v.

Dalley, 51 N. Y. 27; Nelson v. Luling, 36
N. Y. Super. Ct. 544; Addington v. Allen, 11

Wend. (N. Y.) 374.

63. Leflfman v. Flanigan, 5 Phila. (Pa.)

155, 20 Leg. Int. (Pa.) 148; Taylor v. Ash-
ton, 7 Jur. 978, 12 L. J. Exch. 363, 11 M. & W.
401; Shrewsbury v. Blount, 2 M. & G. 475, 2

Scott N. R. 588, 40 E. C. L. 700.

As to what will be a sufficient allegation

of an intent to deceive see Matthews v. Stan-
ford, 17 Ga. 543 [suh nom. Sisson v. Mat-
thews, 20 Ga. 848] ; Miner v. Medbury, 6 Wis.
295; Warner v. Daniels, 29 Fed. Gas. No.

17,181, 1 Woodb. & M. 90; Evans v. Collins,

5 Q. B. 804, Dav. & M. 72, 7 Jur. 743, 12
L. J. Q. B. 339, 48 E. C. L. 804; Rawlings
V. Bell, 1 C. B. 951, 9 Jur. 973, 14 L. J. C. P.

265, 50 E. C. L. 951; Gerhard v. Bates, 2
E. & B. 476, 20 Eng. L. & Eq. 129, 75 E. C. L.
476.

64. Hubbard v. Wears, 79 Iowa 678, 44
N. W. 715; Cowley v. Smyth, 46 N. J. L.
380, 50 Am. Rep. 432; Derry v. Peek, 14

App. Gas. 337, 54 J. P. 148, 58 L. J. Ch. 864,

61 L. T. Rep. N. S. 265, 1 Meg. 292, 38 Wkly.
Rep. 33 [reversing 37 Ch. D. 541]; Haycraft
V. Creasy, 2 East 92, 6 Rev. Rep. 380; Weir
V. Bell, 3 Ex. D. 238, 47 L. J. Exch. 704, 38
L. T. Rep. N. S. 929. 26 Wkly. Rep. 746;
Pasley v. Freeman, 3 T. R,. 51, 1 Rev. Rep.
634. Compare Tavlor v. Ashton, 7 Jur. 978,

12 L. J. Exch. 363, 11 M. & W. 401. Note
again that in consequence of the decision in

Derry v. Peek, 14 App. Gas. 337, 54 J. P.

148, 58 L. J. Ch. 864, 61 L. T. Rep. N. S.

265, 1 Meg. 292, 38 Wkly. Rep. 33, the rule

was fixed in England by a statute known as

the "Directors Liability Act," 53 & 54 Vict,

c. 64.

65. See for instance Hubbard v. Weare,
79 Iowa 678, 44 N. W. 915, where both of

these propositions were asserted.

66. Scotland Western Bank v. Addie, L. R.
1 H. L. Sc. 145; New Brunswick, etc., R.,

etc.. Co. V. Conybeare, 9 H. L. Cas. 711, 8
Jur. N. S. 575, 31 L. J. Ch. 297, 6 L. T. Rep.
N. S. 109.

67. Scotland Western Bank r. Addie, L. R.
1 H. L. Sc. 145; Mackay v. New Brunswick
Commercial Bank, L. R. 5 P. C. 394, 43 L. J.

P. C. 31, 30 L. T. Rep. N. S. 180, 22 Wkly.
Rep. 473; Re England L. Assoc, 34 Beav.
639, 11 Jur. N. S. 359, 34 L. J. Ch. 278, 12
L. T. Rep. N. S. 43, 13 Wkly. Rep. 486;
Ayre's Case, 25 Beav. 513, 4 Jur. N. S. 596,
27 L. J. Ch. 579; Re Royal British Bank, 4
Drew. 205, 3 Jur. N. S. 879, 26 L. J. Ch. 855,
5 Wkly. Rep. 858; New, Brunswick, etc., R.,

etc., Co. V. Conybeare, 9 H. L. Cas. 711, 8 Jur.
N. S. 575, 31 L. J. Ch. 297, 6 L. T. Rep. N. S.
109; Ranger v. Great Western E. Co., 5
H. L. Cas. 72; Glasgow Nat. Exch. Co. V,

[IX, 0, II, b, (l)]
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comes to it through the fraud of its agent.^ But an action at law for damages,
the gist of which is fraudulent intent, can obviously be maintained only against
him who has been guilty of the fraudulent intent.® It is said that the representa-
tions must not only be false in fact, but they must have been made with an intent
to deceive. This intent may be inferred from evidence showing that the party
making them knew of their falsity at theJtime, or at least professed knowledge
of their truth, when in point of fact he was conscious he had none. But in

either case falsehood uttered with intent to deceive is essential to this liability on
the part of directors.™

(ii) Not Liable Fob False Repbesentatioxs JIade TJndeb Reasonable
AND Well-Gbounded Belief of Theib Tbuts. Such an action will not lie

where the representations, although untrue, were made hona fide and under a
reasonable and well-grounded belief that they were true.'''

(ill) DiBECTOB Must Have Affibmatitely Pabtioipated in Fbaud—
LENDiNa His Name Not Sufficient. Quite consistently with this view it has
been held that the mere fact that a person has allowed his name to be used for
the purpose of floating the stock of the corporation which afterward turns out

Drew, 2 Maeq. 103; Ex p. Ginger, 5 Ir. Ch.
174.

68. Rives v. Montgomery South Plauk-
Eoad Co., 30 Ala. 92; Henderson v. San An-
tonio, etc., R. Co., 17 Tex. 560, 67 Am. Dec.
67.5 ; Lord Chelmsford, in Oakes v. Turquand,
L. R. 2 H. L. 325, 36 L. J. Ch. 949, 16 L. T.

Rep. N. S. 808, 15 Wkly. Rep. 1201 ; Scotland
Western Bank v. Addie, L. R. 1 H. L. So.

145. See on the general principle Atwood
V. Wright, 29 Ala. 346; Bowers v. Johnson,
10 Sm. & M. (Miss.) 169; Meadows v. Smith,
42 N. C. 7; Harris v. Delamar, 38 N. C
219; Bridgman v. Green, 2 Ves. 627, 28 Eng.
Reprint 399; Huguenin v. Beaseley, 14 Ves.
Jr. 273, 9 Rev. Rep. 148, 276, 2 White & T.

Lead. Cas. 597.

69. Arthur v. Griswold, 55 N. Y. 400.

70. Wakeman v. Dalley, 51 N. Y. 27, 10

Am. Rep. 551; Cazeaux v. Mali, 25 Barb.
(N. Y.) 578; Nelson v. Luling, 36 N. Y. Su-
per. Ct. 544 [affirmed in 62 N. Y. 645]. To
the same general principle see Evans v. Col-

lins, 5 Q. B. 804, Dav. & M. 72, 7 Jur. 743, 12
L. J. Q. B. 339, 48 E. C. L. 804.

Operation of the statute of limitations
upon such actions. Peek v. Gurney, L. R. 6
H. L. 377, 43 L. J. Ch. 19, 22 Wkly. Rep. 29.

71. Derry v. Peek, 14 App. Cas. 337, 54
J. P. 148, 58 L. J. Ch. 864, 61 L. T. Rep.
N. S. 265, 1 Meg. 292, 38 Wkly. Rep. 33
{reversing 37 Ch. D. 541]. So previously
held in Shrewsbury v. Blount, 2 M. & G. 475,
2 Scott N. R. 588, 40 E. C. L. 700. See also
In re Wales Nat. Bank, [1899] 2 Ch. 629, 68
L. J. Ch. 634, 81 L. T. Rep. N. S. 363, 48
Wkly. Rep. 99. The decision of the house
of lords in the celebrated ease of Derry v.

Peek, 14 App. Cas. 337, 54 J. P. 148, 58 L. J.

Ch. 864, 61 L. T. Rep. N. S. 265, I Meg. 292,
38 Wkly. Rep. 33, which allowed directors
to substitute their own belief in the place of
their knowledge in putting forth prospectuses
concerning their company, and escape liabil-

ity to their dupes, although their belief was
ill-founded, provided it was hona fide, tended
to let down the commercial morality of Eng-
land to a deplorable extent, and was met

[IX, 0, 11. b, (i)]

with a, storm of dissent on the part of the
profession and the public. It was severely

criticised by Sir Frederick Pollock, in the
Law Quarterly Review, of October, 1889 ; and
unfavorable professional comments upon it

will be found in 5 Law Quart. Rev. 410;
6 Law Quart. Rev. 72; 6 Law Quart.
Rev. 112; 7 Law Quart. Rev. 106. But
the rule s\hich it established was subse-

quently abrogated by act of parliament.
Directors liability Act 1890; L. J. Stat.

403, L. E. Stat. 516, set out in full

in 2 Thompson Corp. § 1466. For a construc-

tion and application of this statute see

Drincqbier v. Wood, [1899] 1 Ch. 393, 68
L. J. Ch. 181, 79 L. T. Rep. N. S. 548. 6
Manson 76, 47 Wkly. Rep. 252, holding it too

late for a shareholder to repudiate prospectus
after an action has been commenced to en-

force his liability. Compare In re Moore,
[1899] 1 Ch. 627, 68 L. J. Ch. 302, 80 L. T.

Rep. N. S. 104, 6 Manson 290, 47 Wkly. Rep.
401 [reversing 67 L. J. Ch. 677, 79 L. T. Rep.
N. S. 70, 5 Manson 243]. The rule in Derry
V. Peek, 14 App. Cas. 337, 54 J. P. 148, 5S
L. J. Ch. 864, 61 L. T. Rep. N. S. 265, 1 Meg.
292, 38 Wkly. Rep. 33, was apparently the
rule established in English courts of the com-
mon law. Shrewsbury v. Blount, 2 M. & G.
475, 2 Scott N. R. 588, 40 E. C. L. 700. But
this rule was opposed to earlier decisions in

the English court of chancery. Peek v. Gur-
ney, L. R. 6 H. L. 377, 43 L. J. Ch. 19, 22
Wkly. Rep. 29; Eaglesfield r. Londonderry,
4 Ch. D. 693, 35 L. T. Rep. N. S. 822, 25
Wkly. Rep. 190; Slim v. Croucher, 1 De G.
F. & J. 518, 6 Jur. N. S. 437, 29 L. J. Ch. 273,

8 Wkly. Rep. 347, 62 Eng. Ch. 401; Burrowes
V. Lock, 10 Ves. Jr. 470, 8 Rev. Rep. 33,

856. Although even in the court of chan-

cery decisions are found supporting it. Ship
V. Crosskill, L. E. 10 Eq. 73, 39 L. J. Ch.

550, 22 L. T. Rep. N. S. 315, 18 Wkly. Rep.
618; Burrowes v. Lock, 10 Ves. Jr. 470, 8

Rev. Rep. 33, 856. Compare Slim v. Croucher,
1 De G. F. & J. 518, 6 Jur. N. S. 437, 29
L. J. Ch. 273, 8 Wkly. Rep. 347, 62 Eng. Ch.
401.
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to be worthless, will not make hitn liable, in the absence of proof that he partici-

pated in the publishing of the false representations.'^

e. Actions For Deceit Distinguishable From Actions For Rescission or Com-
pensation. Actions at common law for such deceits must be carefully distin-

guished from actions, either at law or in equity, to effect rescission'' of the contract

or to recover what plaintifiE parted with to defendant by reason of the fraud, as so

much money had and received by defendant to the use of plaintiff— this latter

being often called an equitable action.

d. Whether Necessary That Plaintiff, in Order to Maintain Action Against
Directors For Deceit, Should Have Been Immediate Purchaser of Shares From
Corporation. According to the English doctrine it is so necessary ; so that if, in

the atmosphere of delusion produced by the fraudulent misrepresentations of the

directors, the original subscribers to the shares succeed in unloading them upon
other purchasers, such purchasers can have no redress, either at law or in equity,

against the directors for the deceit which has really resulted ^in their damage.'*

The American doctrine, founded on a better conception of morality and justice is

otherwise. Here it will be sufficient if the misrepresentations were contained in

circulars, prospectuses, or other advertisements, with the view of influencing the

public at large, or any member of the public who might chance to fall into the

trap so baited, and purchase the shares; and that plaintiff saw the. circulars,

etc., and was by the misrepresentations contained in them, induced to become a

purchaser of the shares." Under this doctrine, supported by some of the over-

ruled cases in England,'^ it is not at all necessary that the representations should

have been communicated directly to the persons thereby induced to purchase the

shares, nor is it necessai-y that tJiey should have been concocted with the view of

deceiving any person whom the deception might catch and impose upon."

72. Morgan v. Skiddy, 62 N. Y. 319. It

"was so held where plaintiff, instead of pur-
chasing shares, loaned money to the corpora-

tion. Arthur i\ Griswold, 55 N. Y. 400.

73. See for illustration Reese River Silver

Min. Co. V. Smith, L. R. 4 H. L. 64, 39 L. J.

Ch. 849, 17 Wkly. Rep. 1024.

74. Peek v. Gurney, L. R. 6 H. L. 377, 43
L. J. Ch. 19, 22 Wkly. Rep. 29 [affirming

L. R. 13 Eq. 79, overruling Bagshaw v. Sey-
mour, 18 C. B. 903, 29 L. J. Exch. 62, note 2,

86 E. C. L. 903, and Bedford v. Bagshaw, 4
H. & N. 538, 29 L. J. Exch. 59, and adopting
Gerhard v. Bates, 2 E. & B. 476, 20 Eng. L. &
Eq. 129, 75 E. C. L. 476, and Scott v. Dixon,
29 L. J. Exch. 62, note 3]. The English
doctrine, drawn from a celebrated case ( Lang-
ridge V. Levy, 6 L. J. Exch. 137, 2 M. & W.
519), is that where a person other than the

immediate person to whom the false repre-

sentations were made, has been damnified
thereby and seeks to recover damages there-

for, he must make it appear that the false

representation was made with intent that it

should be acted upon by him in such a. man-
ner as has been the cause of his loss. Barry
V. Croskey, 2 Johns. & H. 1, not the Amer-
ican law.

75. Morgan v. Skiddy, 62 N. Y. 319; Ca-
zeaux V. Mali, 25 Barb. (N. Y.) 578; Cross
V. Sackett, 2 Bosw. (N. Y.) 617; Bartholo-

mew v. Bentley, 15 Ohio 659, 45 Am. Dec.

596; Clarke v. Dickson, 6 C. B. N. S. 453,

5 Jur. N. S. 1027, 28 L. J. C. P. 225, 7 Wkly.
Rep. 443, 95 E. C. L. 453. See also David-
son V. TuUoch, 6 Jur. N. S. 543, 3 Macq. 783,

2 L. T. Rep. N. S. 97, 8 Wkly. Rep. 309; and
supra, VI, K, 5, e, (l) et seq.

76. Clarke v. Dickson, 6 C. B. N. S. 453, 5

Jur. N. S. 1027, 28 L. J. C. P. 225, 7 Wkly.
Rep. 443, 95 E. C. L. 453; Bedford v. Bag-
shaw, 4 H. & N. 538, 29 L. J. Exch. 59.

77. Watson v. Crandall, 7 Mo. App. 233

[.affirmed in 78 Mo. 583]. See also Bruff v.

Mali, 36 N. Y. 200; Shotwell v. Mali, 38
Barb. (N. Y.) 445; Cazeaux v. Mali, 25 Barb.
(N. Y.) 578. The Missouri court cited with
approval the following observation of Lord
Hatherly, then vice-chancellor, in Barry i>.

Croskey, 2 .Johns. & H. 1, quoted by Lord
Cairns in Peek v. Gurney, L. R. 6 H. L. 377,
413, 43 L. J. Ch, 19, 22 Wkly. Rep. 29:
" Every man must be held responsible tor the
consequences of a false representation made
by him to another, upon which a third per-

son acts, and -so acting, is injured or damni-
fied, provided it appear that such false repre-

sentation was made with the intent that it

should be acted upon by such third person in

the manner that occasions the injury or

loss." Compare Langridge v. Levy, 6 L. J.

Exch. 137, 2 M. & W. 519. A useful review
of the decisions on this question was con-
tributed to a legal publication called The
Advocate, by Dr. Bailey, of Jvorth Carolina.
1 Adv. 389 et seq.

lUustTations of the American doctrine and
of the overruled English doctrine may be col-

lected from the following cases: Baker r.

Crandall, 7 Mo. App. 564 [affirmed in 78 Mo.
584, 47 Am. Rep. 126] ; Watson v. Crandall,
7 Mo. App'. 233 [affirmed in 78 Mo. 583]

;

[IX, 0, 11, d]
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e. Liability of DiFeetoFs, PFomoters, and Managers Fof Each Other's Frauds.
"Where several persons engage in business jointly, and to facilitate such business

use a corporate name and issue stock, and in the promotion of the scheme false

representations are made by those holding themselves out as promoters and man-
agers of the business as to the material facts of inducement and as to matters
peculiarly within the knowledge of all the associates or their agents, all those
engaged in the promotion of the business as associates of those making the false

representations are liable to those who, relying upon such representations, pur-
chase stock to their hurt.'^

f. Liability of Directors For FFauds of Agents Employed by Them. In such
a case as that stated in the last preceding section all the coadventurers will be
liable, on the principle of respondeat superior, in damages for the consequences
of the fraud of the common agent whom/ they have employed to effect the sale of
the shares, without reference to the question of their own moral guilt or inno-

cence. " The rule is, as it ought to be, that he who has put his trust in the wrong-
doer, and held him out to the world as a person to be dealt with, shall bear the

burden of his acts." '^ In such a case the negligence or confessed ignorance of
one of the directors as to the fraudulent representations used and the fraudulent
means employed by the common agent will not avail to exonerate him.*"

g. The Fraudulent MisFepresentations Must Have Been a Material Inducement
to the Contract—-(i) In General. Moreover the fraudulent misrepresentations

must have been a material inducement to the act of plaintiff in purchasing the

shares. It must have been a misrepresentation or concealment dans locum con-

traotui, giving occasion to the contract.^' It must have been a proximate or

immediate cause of inducement to the-purchase of the shares, although it will be
immaterial that other influences at the same time may have been at work.^^ The
fraudulent representations or concealment need not have been the sole induce-

ment to the act of plaintiff in purchasing the shares ;
^ the meaning is that plain-

tiff must have been in fact deceived by the representations which defendant

made.**

(ii) If Purchaser Relied Upon Misrepresentations, Immaterial That
He Made Otser Inquiries. In such a case, if it is found as a fact upon evi-

dence that the purchaser relied upon the misrepresentations of the promoters or

directors, it is not an objection to his right to recover of them on the ground of

deceit that he made inquiries in other directions, provided that it may be fairly

Hornblower v. Crandall, 7 Mo. App. 220 [af- Am. Rep. 550; Simons v. Vulcan Oil, etc...

firmed in 78 Mo. 581] ; Bedford v. Bagshaw, Co., 61 Pa. St. 202, 100 Am. Dec. 628; Castle

4 H. & N. 538, 29 L. J. Exch. 59. v. Bullard, 23 How. (U. S.) 172, 16 L. ed.

78. Hornblower v. Crandall, 7 Mo. App. 424.

220 [.affirmed in 78 Mo. 581]. 81. Pulsford r. Richards, 17 Beav. 87, !7

79. For cases affirming this principle see Jur. 865, 22 L. J. Ch. 559, 1 Wkly. Rep. 295,

White V. Sawyer, 16 Gray (Mass.) 586; Locke 19 Eng. L. & Eq. 387.

V. Stearns, 1 Mete. (Mass.) 560, 35 Am. Dec. Statements in articles of association.— Di-

382; St. Aubyn v. Smart, L. R. 5 Eq. 183, rectors not liable to one who has purcliased

17 L. T. Rep. N. S. 439, 16 Wkly. Rep. 394; his shares on the faith of false statements

Barwick v. English Joint Stock Bank, L. R. contained in the articles of association, be-

2 Exch. 259, 36 L. J. Exch. 147; Mackay v. cause these necessarily preceded, in the order

New Brunswick Commercial Bank, L. R. 5 of time, the organization of the board of di-

P. C. 394, 43 L. J. P. C. 31, 30 L. T. Rep. rectors. Mabey v. Adams, 3 Bosw. (N. T.)

N. S. 180, 22 Wkly. Rep. 473; Swift v. Jews- 346.

bury, L. R. 9 Q. B. 301, 43 L. J. Q. B. 50, 30 83. Lord Carnsworth, in Matter of Royal
L. T. Rep. N. S. 31, 22 Wkly. Rep. 319. British Bank, 3 De G. & J. 387, 420, 5 Jur.

80. Hornblower v. Crandall, 7 Mo. App. N. S. 205, 28 L. J. Ch. 257, 7 Wkly. Rep.

220, opinion by Hayden, J. [affirmed in 78 217, 60 Eng. Ch. 301.

Mo. 581]. To the last point the learned 83. Morgan v. Skiddy, 62 N. Y. 319 [af-

judge who wrote the opinion of the inter- firming 36 N. Y. Super. Ct. 152]. This is a

mediate court cited the following cases

:

general principle in the law of fraud. Arthur
Vreeland v. New Jersey Stone Co., 29 N. J. v. Griswold, 55 N. Y. 400.

Eq. 188; Chester v. Dickerson, 54 N. Y. 1, 13 84. Priest v. White, 89 Mo. 609, 1 S. W.

[IX. 0, 11, e]
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inferred that his main and substantial reliance was upon what these defendants

said and did.^^

(ill) Opinions Minqlinq With Fmaxidxtlent Repeesbntations. Nor is it

material that with the fraudulent representations as to matters of fact many
expressions of opinion were mingled which would have afforded no ground of

action.^'

(iv) Right op Purohases to Rely Upon Representations. Persons

investing in stocks under circumstances like the present ^ have a right to confide

in those who hold themselves out as the promoters and managers of a business

which they are carrying on, so far as concerns representations made by such pro-

moters, or under their authority, as to material facts of inducement peculiarly

within the knowledge of the associates or their agents.*

h. Liability Where Memorandum of Association Creates Company With Wider
Powers Than Those Named in Prospectus. Where the memorandum of associa-

tion, under the English law, which would be the articles of association, or the

articles of incorporation under the American law, creates a company with wider
powers than those named in the prospectus which the directors have issued to

induce the public to subscribe for its shares, this mere fact in the absence of

actual fraud will not avail one who on the faith of the prospectus subscribes for

shares and advances money therefor, to recover the same from the directors in

case the company is wound up.™

12. Effect of Statute of Frauds. A clause of the statute of frauds, as enacted

in most of the states, provides that no action " shall be brought to charge any
person upon, or by reason of any representation or assurance made concerning

the character, conduct, credit, ability, trade, or dealings of any other person, unless

such representation or assurance be made in writing, and subscribed by the party

to be charged thereby, or by some persons thereunto by him lawfully authorized.'"

One court has placed a construction upon this statute which shields the directors

of a corporation from personal responsibility for oral representations concerning

361 ; Eaglesfield v. Londonderry, 4 Ch. D. to trade valuable property for stock upon
693, 35 L. T. Eep. N. S. 822, 25 Wkly. Rep. which the former places an exhorbitant valua-
190. See also supra, VI, K, 2, a. tion, is not relieved from liability for dam-

85. Hornblower v. Crandall, 7 Mo. App. ages because the purchaser of the stock did
220 [affirmed in 78 Mo. 581]. not make diligent inquiry as to the truth cr

86. Hornblower v. Crandall, 7 Mo. App. falsity of the representations. Cottrill i.

220 [affirmed in 78 Mo. 581]. Crum, 100 Mo. 397, 13 S. W. 753, 18 Am.
87. The investers were residents of a dis- St. ReiJ. 549.

tant state. See 2 Thompson Corp. § 1370 89. Ship v. Crosskill, L. R. 10 Eq. 73, 39
et seq. L. J. Ch. 550, 22 L. T. Rep. N. S. 315, 18

88. Hornblower v. Crandall, 7 Mo. 220, Wkly. Rep. 618.

opinion by Hayden, J. [affirmed in 78 Mo. 90. Mass. Rev. Stat. c. 74, § 3; Mass. Pub.
581]. . Stat. c. 78, § 4. Similarly see How. Stat.

Upon this question of offsetting negligence, Mich. § 6188; Mo. Rev. Stat. § 2515, drawn
and over-confidence induced by the fraud of from 4 Geo. IV, c. 14, § 6. This statute is

the party making the misrepresentations, it regarded as a part of the statute of frauds,
' has been held on the one hand that a party but has not been adopted in the American
contracting with a corporation, who is at the jurisdictions. In construing it it is held that
time in a position where by ordinary business if written representations are the substantial

diligence he could readily discover the exist- inducements a recovery can be had, although
ing condition of the affairs of the corpora- some reliance may have been placed upon
tion, he being at the time a director and oral assurances. Clark r. Edgar, 84 Mo. 106,

having access to its books, will not be re- 64 Am. Rep. 84; Tatton v. Wade, 18 C. B.

lieved on the ground of fraudulent repre- 371, 86 E. C. L. 371. That is to say, if the

sentations made by other oflScers of the cor- oral representations are merely incidental, or

poration. Powell v. Adams, 98 Mo. 598, 12 stated in furtherance of the main ground of

S. W. 295. Yet on the other hand the orig- the complaint, they will not bring the case

inator and promoter of an enterprise, who is within the statute. Clark v. Edgar, 84 Mo.
also the business manager, and fully conver- 106, 54 Am. Rep. 84. See construing the
sant with every fact of its past history and statute Devaux v. Steinkeller, 6 Bing. N. Cas.

present condition, and who by false repre- 84, 8 Dowl. P. C. 33, 3 Jur. 1053, 9 L. J. C. P.

sentations as to the value of the stock of the 30, 8 Scott 202, 37 E. C. L. 521, and the

company induces a stranger to the enterprise other cases below cited.

1
[IX. 0, 12]
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its condition, whereby the corporation has procured credit.^' Another court, on
the contrary, holds that such a statute has no application to conspiracies of frauds

where the representation is made to enable the party making it to profit by it

;

and consequently that it has no application to a case where the fraudulent repre-

sentations are made as to an alleged corporation which has no legal existence and
where the pretense of the legal existence of the corporation is itself a fraud

;

because in such a case the representation is not a representation as to the charac-

ter or credit of another person.'^

13. Action by Sureties of Corporate Officers Against Trustees For Fraudulent
Representations. Sureties who have been induced to sign the bond of a bank
treasurer by oral statements as to the soundness of the bank, made by trustees of

the bank as individuals, to third persons, not intended to get to the knowledge of

the sureties or to induce them to sign, cannot maintain an action against such

trustees for damages which they have sustained in so becoming sureties, predi-

cated on the fact of such representations being false and fraudulent.'^

14. Jurisdiction of Law and Equity Concurrent. In these cases the fact that

the person defrauded has a remedy at law does not oust the jurisdiction at equity

to afEord him suitable relief ; since such cases proceed upon the ground of fraud,

the jurisdiction of law and that of equity are concurrent.'*

15. Advantage of Resorting to Eouity. The only advantage of going into

equity with such a suit seems to be to obtain a more ample remedy. In an action

at law for deceit, plaintiff can recover only the damages he has suffered. But in

equity he may claim (1) a cancellation of his subscription
; (2) a decree against

the directors jointly and severally for the repayment to him of all the moneys
paid for the shares ; and (3) an injunction against future calls. To such a suit of

coiirse the corporation is a party .'^

91. Hunnewell v. Duxbuiy, 157 Mass. 1,

31 N. E. 700.
Analogous holdings by the same court, un-

der the same statute, will be found in Me-
Kinney v. Whiting, 8 Allen (Mass.) 207;
Mann v. Blanchard, 2 Allen (Mass.) 386;
Wells V. Prince, 15 Gray (Mass.) 562; Kim-
ball V. Comstoek, 14 Gray (Mass.) 508;
Norton v. Huxley, 13 Gray (Mass.) 285;
Medbury v. Watson, 6 Mete. (Mass.) 246, 39
Am. Dee. 726.

92. Hess V. Culver, 77 Mich. 598, 43 N. W.
994, 18 Am. St. Rep. 421, 6 L. K. A. 498. It

was no defense to an action to charge direct-

ors with a personal liability to one who had
purchased second-mortgage bonds of the cor-

poration, fraudulently stamped by them as

first-mortgage bonds. Clark v. Edgar, 84 Mo.
lOG, 54 Am. Rep. 84.

93. Ashuelot Sav. Bank t. Albee, 63 N. H.
152, 56 Am. Rep. 501 [denying Graves v. Leb-
nnon Nat. Bank, 10 Bush (Ky.) 23, 19 Am.
ilep. 50]..

94. Leffman v. Flanigan, 5 Phila. (Pa.)

155, 20 Leg. Int. (Pa.) 148; Peek v. Gumey,
L. R. 6 H. L. 377, 43 L. J. Ch. 19, 22 Wkly.
Rep. 29; Barry v. Groskey, 2 Johns. & H.
1; Seddon v. Connell, 8 L. J. Ch. 341, 10
Sim. 58, 16 Eng. Ch. 58; Stainbank v. Fern-
ley, 3 Jur. 262, 8 L. J. Ch. 142, 9 Sim. 556,

16 Eng. Ch. 556.
The remedy in equity may be availed of by

a director who, when he finds himself liable

to become involved in actions for damages
by reason of such fraudulent prospectuses,
may have an injunction to restrain the un-
authorized use of his name. Routh v. Web-

[IX, 0, 12]

ster, 10 Beav. 561, 11 Jur. 701. That the
creditors are not obliged to go into equity
but may proceed at law see Rock Valley State
Bank v. Andrews, 18 N. Y. Suppl. 167.

95. Connecticut.— Ashmead v. Colby, 26
Conn. 287.

Tennessee.— State v. Jefferson Turnpike
Co., 3 Humphr. 305.

Texas.— Henderson v. San Antonio, etc., R.
Co., 17 Tex. 560, 67 Am. Dec. 675.

Wisconsin.— Waldo v. Chicago, etc., R. Co.,

14 Wis. 575.
England.— In re Ruby Consol. Min. Co.,

L. R. 9 Ch. 664, 43 L. J. Ch. 633, 31 L. T.

Rep. N. S. 55, 22 Wkly. Rep. 833; Ross v.

Estates Invest. Co., L. R. 3 Ch. 682, 37 L. J.

Ch. 873, 19 L. T. Rep. N. S. 61, 16 Wkly.
Rep. 1151 [affirming L. R. 3 Eq. 122] ; Hen-
derson V. Lacon, L. R. 5 Eq. 249, 18 L. T.
Rep. N. S. 527, 16 Wkly. Rep. 328; Smith v.

Reese River Co., L. R. 2 Eq. 264, 12 Jur.
N. S. 616, 14 L. T. Rep. N. S. 283. 14 Wkly.
Rep. 606 [affirming L. R. 4 H. L. 64, 39 L. J.

Ch. 849, 17 Wkly. Rep. 1024] ; Venezuela
Cent. R. Co. r. Kisch, L. R. 2 H. L. 99, 36
L. J. Ch. 849, 16 L. T. Rep. N. S. 500, 15
Wkly. Rep. 821 ; Cargill v. Bower, 10 Ch. D.
502, 47 L. J. Ch. 649, 38 L. T. Rep. N. S.

779, 26 Wkly. Rep. 716; Rawlins v. Wick-
ham, 3 De G. & J. 304, 5 Jur. N. S. 278, 28
L. J. Ch. 188, 7 ^^Tcly. Rep. 145, 60 Eng. Oh.
237; Thorpe v. Hughes, 3 Myl. & C. 742, 14
Eng. Ch. 742.

Corporation a necessary party to a suit in
eruity brought by a creditor of the corpora-
tion against its ofiScers and shareholders.
Deerfleld v. Nims, 110 Mass. 115.
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16. Doctrine That Grounds of Recovery Are Same at Law and in Equity. In
giving relief in these cases against the directors and officers, the courts of law and
the courts of equity proceed, according to the highest authority, upon the same
grounds ; and this is logically and undeniably so, unless we are prepared to admit
tliat there can be two kinds of law in the same jurisdiction, depending tipon the
forum in which relief is sought, and what is right in one forum might be wrong
in the other.'^ ,

" There can be no doubt," says Lord Chelmsford, " that equity
exercises a concurrent jurisdiction in cases of this description, and the same prin-

ciples applicable to them must prevail both at law and in equity." ^ The previous

discussion has suggested what these grounds are : (1) False representations
; (2) a

guilty scienter
; (3) proximate damage to plaintiff.'^ " If you do not fix them

with what is technically called a scienter, upon an action of deceit, you cannot fix

them personally with the consequences of the injury or damage that may result to

the Plaintiff who has been so deceived." ^ Another judge has said that in such
a case the chancellor cannot make any other inquiry than this :

" Were the repre-

sentations wilfully false and fraudulent ? " ^ And upon this ground he ruled that

a director of a company is not liable for a fraud of this nature committed by his

co-directors, or by any other agent of the company, althougli guilty of gross neg-

ligence, unless there was an intention to allow of the commission of the fraud.'

17. Action Against Both Directors and Managers. There is no obstacle to

bringing an action of this kind both against the directors and the managers, if

both concurred in committing the fraud.'

18. Liable For Preferring One General Creditor Over Another. If anything
of substance remains in this " trust-fund doctrine " it carries with it the conclu-

sion that when the line of insolvency of the corporation is reached or sensibly

approached, the directors become charged with a trust in favor of all the credit-

ors, which necessarily means that in dealing with the trust funds they must treat

the creditors equally, according to their respective course of priority ; from which
the conclusion flows that if they dissipate the assets in favor of one creditor by
preferring him, at the same time postponing another creditor of an equal grade,

they are liable to make good to the latter out of their personal estates what he has

lost by their breach of trust.*

96. In an article in the April number, which a party will not be allowed to refuse

1880, of the American Law Review, by Hon. redress to another whom he has merely mis-

James V. Campbell, of Michigan, every line led by unfounded assurances, on the ground
of which is full of thought, that able judge that he spoke ignorantly and was free from
says : " In those States which retain the intentional wrong.
distinctions between law and equity, the dif- 3. CuUen v. Thompson, 9 Jur. N. S. 85, 6

ference is generally one of remedies; and L. T. Rep. N. S. 870, 4 Macq. 431, 2 Paton
legal and equitable suits differ only as actions App. Cas. 143.

of assumpsit differ from ejectment or re- 4. Richards v. New Hampshire Ins. Co., 43
plevin." 1 Am. L. Rev. 265. \

N. H. 263. But this rule must not be car-

97. Peek v. Gurney, L. R. 6 H. L. 377, 43 ried so far as to make directors responsible

L. J. Ch. 19, 22 Wkly. Rep. 29. to the holder of a litigated claim, which
98. Henderson v. Lacon, L. R. 5 Eq. 249, after being established goes unpaid, when

18 L. T. Rep. N. S. 527, 16 Wkly. Rep. 328

;

acting in good faith, but without proper care,

.B^rry v. Cr'oskey, 2 Johns. & H. 1. they reserve a sum which they think will be

99. Sir W. Page Wood, V. C, in Henderson sufficient to meet all claims, this included,

V. Lacon, L. R. 5 Eq. 249, 262, 18 L. T. Rep. and it turns out to be insufficient. Lyman ».

N. S. 527, 16 Wkly. Rep. 328. Bonney, 118 Mass. 222.

1. Cargill v.. Bower, 10 Ch. D. 502, 516, 47 In England, where the doctrine that the di-

L. J. Ch. 649, 38 L. T. Rep. N. S. 779, 26 rectors of a company are trustees for its

Wkly. Rep. 716, Fry, J. creditors does not obtain, the rule is different;

2. Cargill v. Bower, 10 Ch. D. 502, 47 L. J. the directors do not make themselves liable

Ch. 649, 38 L. T. Rep. N. S. 779, 26 Wkly. by preferring particular creditors, although it

Rep. 716. See also on this subject the very is done to absolve themselves from liability

learned and interesting opinion of Hare, J., in as guarantors. In re Wincliam Shipbuilding,

Leffman ». Planigan, 5 Phila. (Pa.) 155, 20 etc., Co., 9 Ch. D. 322, 48 L. J. Ch. 48, 38
Leg. Int. (Pa.) 148, in which he shows that L. T. Rep. N. S. 659, 26 Wkly. Rep. 823.

the rule in equity is so far different from Estoppel.— Where the officers and share-

that at law that there are many cases in holders of a corporation prefer themselves as

[54] [IX, 0, 18]
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19. Liable For Fraudulently Diverting Assets of Corporation From Its Creditors.

Outside of statutes, considered later,^ and proceeding upon the principle that

the assets of an insolvent corporation are a trust fund for its creditors, and
that whoever is found in possession of a trust fund under circumstances which
charge him with a knowledge of the trust is bound to account as trustee to those

beneticially interested in such fund,' courts of equity frequently afford relief to

the creditors of insolvent corporations. Under this so-called "trust-fund doc-

trine" even the shareholders of a corporation are conclusively charged with
knowledge of the trust character which attaches to its capital stock. As to it

they cannot occupy the status of innocent purchasers, but they are to all intents

and purposes privies to the trust. When therefore they have in their hands any
portion of this trust fund, they hold it cwm onere, subject to the equities which
attach to it in favor of others.' If this is true of shareholders it is true for
stronger reasons of directors who, under all schemes of corporate organization,

must not only be shareholders, but who also, as the managing agents of the cor-

poration, are in a certain sense the custodians of the fund itself.* This doctrine

has been applied so as to charge unfaithful directors with personal liability under
the following circumstances : Where the managing director of a bank drew its

funds to a very large amount without security and used them in his private busi-

ness, in consequence of which the bank became insolvent, thus rendering the
directors liable to account in equity for the amount so drawn,' where the directors

of a corporation declared dividends when there were in reality no surplus assets

to divide, in which case a creditor of the corporation was allowed to maintain a bill

in equity against a director who as a shareholder had received his share of sucli

dividend to subject them to the payment of his debt, although the dividend was
not paid to him in cash, but went to him in the form of a credit upon his stock

subscription ; '" where the charter of a bank required its shares to be paid

in gold and silver and in notes or bills which the corporators or directors might
deem equivalent to or better than specie, and the directors had taken in pay-

ment of their subscriptions notes which the subscribers had indorsed for each
other, the conclusion being that this made the directors personally liable to the
noteholders and creditors of the corporation for the whole amount of the capital

stock pretended to be paid up in this way ; " and where the charter of a bank
required a certain portion of its capital stock to be paid in in specie, before the
directors should be permitted to issue any circulating notes, and the directors in

disregard of this inhibition put in circulation notes of the bank and the bank
afterward became insolvent, the conclusion being that the billholders and other

creditors might proceed at once against the shareholders for the stock subscribed

creditors, they are not, according to a low 7. Gratz v. Redd, 4 B. Men. (Ky.) 178;
conception, estopped as against unsecured Adier v. Milwaukee Patent Brick Mfg. Co.,

creditors from denying that the corporation 13 Wis. 57; Wood v. Dummer, 30 Fed. Cas.
had a capital of twenty-five thousand dollars, No. 17,944, 3 Mason 308.

by the fact that its manager used letter-heads 8. Gratz v. Redd, 4 B. Mon. (Ky.)
stating the capital to be twenty-five thousand 178.
dollars, in the absence of proof that the cred- 9. St. Marys' Bank v. St. John, 25 Ala.
itors became such on the faith of such repre- 566, the accounting was to the bank. Gom-
sentations St. ilarys' Bank v. St. John, 25 pwre Lexington, etc., K. Co. v. Bridges, 7
Ala. 566; Calhoun r.'King, 5 Ala. 523; Gratz B. Mon. (Kv.) 556, 46 Am. Dec. 528.
V. Redd, 4 B. Mon. (Ky.) 178; Wood v. Dum- 10. Gratz v. Redd, 4 B. Mon. (Ky.) 178
mer, 30 Fed. Cas. No. 17,944, 3 Mason 308; [recognized in Lexington, etc., R. Co. v.

Adair v. Shaw, 1 Sch. & Lef. 266; Hill r. Bridges, 7 B. Mon. (Ky.) 556, 46 Am. Dec.
Simpson, 7 Ves. Jr. 152, 6 Rev. Rep. 105. 528]. Gom.pare Rorke v. Thomas, 56 N. Y.

5. See infra, IX, P, 1, a et seq. 559; Osgood v. Laytin, 3 Abb. Dec. (N. Y.)
6, St. Marys' Bank v. St. John, 25 Ala. 418, 3 Keyes (N. Y.) 521, 3 Transcr. App.

566; Calhoun v. King, 5 Ala. 523; Gratz v. (N. Y.) 124, 5 Abb. Pr. N. S. (N. Y.) 1, 37
Redd, 4 B. Mon. (Ky.) 178; Wood v. Dum- How. Pr. (N. Y.) 63.

mer. 30 Fed. Cas. No. 17.944, 3 Mason 308; 11. Moses i\ Oeoee Bank, 1 Lea (Tenn.)
Adair v. Shaw, 1 Sch. & Lef. 266; Hill v. 398, opinion of Heiskell, special judge, af-

Simpson, 7 Ves. Jr. 152, 6 Rev. Rep. 105. firming decree of Cooper, chancellor.
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and not paid in, and against the directors for the breach of trust which they had
thus committed.'* For the same reason the directors of a savings fund are liable

to account in equity to the depositors for a maladministration of their trust, con-

sisting of frauds or of gross negligence.^' So it has been held that where one
corporation holds the property of an insolvent corporation in trust for adminis-

tration among its creditors, and the directors of the trustee corporation misapply

such assets, they make themselves personally liable to the creditors of the insolvent

corporation, although the trustee corporation had assumed the debts of the insol-

vent corporation.'*

20. Liable to Pay For " Qualification Shares." Upon the question whether,

in case the charter or other governing instrument of the corporation require that

each director shall hold a certain number of shares in the corporation, one who
becomes a director therein is ipso facto liable to pay for that number of shares

in order to satisfy the demands of creditors in the event of the insolvency of the

corporation, the conclusion of the English courts seems to be : (1) That the

mere fact of accepting the office of director does not make the person a share-

holder in respect of the number of shares necessary to qualify him to hold the

office, but that it merely implies an agreement that he will qualify himself by
procuring, either from the company or from some shareholder, the necessary

shai-es.'^ (2) But that where he accepts the office of director and acts as such,

and suffers himself to be held out as a shareholder, either by having his name put

12. Schley v. Dixon, 24 Ga. 273, 71 Am.
Dec. 121. Gompa/re Branch v. Roberts, 50
Barb. (N. Y.) 435.

13. Maisch v. Seamen's Sav. Fund Soc, 5
Phila. (Pa.) 30, 19 Leg. Int. (Pa.) 140. The
jurisdiction of equity to call the directors of

a saving fund to account is also very ably
maintained by Hare, J., in Leffman v. Flani-
gan, 5 Phila. (Pa.) 155, 20 Leg. Int. (Pa.)

148.

14. JeflFerson Nat. Bank v. Texas Invest.

Co., 74 Tex. 421, 12 S. W. 101.

Cases not falling within this principle.

—

Kraft-Holmes Grocery Co. v. Crow, 36 Mo.
App. 288 (director made 'bona fide advances
to the corporation and then, after it had be-

come insolvent, appropriated to his own use
accounts due to it, to pay interest accruing
on the advances, there being no fraud) ;

Knowles v. Duffy, 40 Hun (N. Y.) 485 (not
necessarily a fraud for trustees to purchase
property from one of their number for the
benefit of the corporation, paying therefor
its entire capital stock) ; White, etc., Mfg.
Co. V. Henry B. Pettes Importing Co., 30 Fed.
864 (directors of an insolvent corporation
still doing business not liable to creditors by
reason of making a hona fide sale of its as-

sets to an attaching creditor, upon his agree-
ment to cancel his own debt and discharge
the debts of other attaching creditors).

Creditors may also follow misappropriated
assets as a trust fund.— Peyehaud %. Hood,
23 La. Ann. 732; Williams -y. Colby, 3 Silv. Su-
preme (jST. Y.) 337, 6 N.Y. Suppl. 459, 24 N. Y.
St. 793 ; Chicago Union Nat. Bank v. Douglass,
24 Fed. Cas. No. 14,375, 1 McCrary 86. Com-
pare Saltmarsh v. Spaulding, 147 Mass. 224,
17 N. E. 316 (when purchaser at subsequent
execution sale cannot maintain a right of
entry against a director purchasing the same
property at a previous sale) ; Jefferson Nat.
Bank v. Texas Invest. Co., 74 Tex. 421, 12

S. W. 101 (cannot follow them into the hands
of the hona fide purchaser for value without
notice )

.

15. In re Metropolitan Public Carriage,
etc., Co., L. R. 9 Ch. 102, 43 L. J. Ch. 153,

29 L. T. Rep. N. S. 562, 22 Wkly. Rep. 171

;

In re Anglo-Moravian Hungarian Junction R.
Co., L. R. 8 Ch. 768, 42 L. J. Ch. 857. Con-
tra, In re Disderi, L. R. 11 Eq. 242, 40 L. J.

Ch. 248, 23 L. T. Rep. N. S. 694, 19 Wkly.
Rep. 175. Compa/re In re Canadian Oil Works
Corp., L. R. 10 Oh. 593, 44 L. J. Ch. 721, 33
L. T. Rep. N. S. 466, 24 Wkly. Rep. 191 ; In
re General International Agency, L. R. 2 Eq.
567, 14 L. T. Rep. N. S. 752 ; In re Peninsular,
etc.. Bank, L. R. 2 Eq. 435, 15 L. T. Rep.
N. S. 140, 14 Wkly. Rep. 1010; In re Engle-
field Colliery Co., 8 Ch. D. 388 ; In re Percy,
etc.. Nickel, etc., Min. Co., 7 Ch. D. 132, 47
L. J. Ch. 201, 37 L. T. Rep. N. S. 807, 26
Wkly. Rep. 291; In re East Norfolk Tram-
ways Co., 5 Ch. D. 963, 26 Wkly. Rep. 3;
In re Percy, etc.. Nickel, etc., Min. Co., 5
Ch. D. 705, 46 L. J. Ch. 543, 37 L. T. Rep.
N. S. 349, 25 Wkly. Rep. 600. Contrary to
the rule declared in later cases, persons who
had acted as directors, and who had even
permitted their names to appear in the pros-
pectus as such for the purpose of raising
further capital, were permitted to show that
they did not qualify in certain particulars;
e. g., that they did not apply for shares [In
re Freehold, etc.. Invest. Co., L. R. 18 Eq.
428, 43 L. J. Ch. 629, 30 L. T. Rep. N. S.
672, 22 Wkly. Rep. 791) ; that although
shares were allotted to them they never signed
the subscription contract (Re Hereford, etc.,

R. Co., 3 Giff. 28) ; that they were informed
that no qualification, shares were necessary;
and that they never executed or saw the deed
of settlement (Mather v. National Assur.,
etc., Soc, 14 C. B. N. S. 676, 108 E. C. L.
676). See also supra, VI, H, 18.
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on the register as such, or otherwise, then he is deemed to have accepted the

necessary number of shares to qualify him and will not be allowed to repudiate

them after the company becomes insolvent.^^ (3) A director who actually accepts

the shares necessary to qualify him will not be allowed to repudiate them on
account of any informality in the transaction,^'' but this rule of liability does not

apply to the provisional directors who are permitted to hold shares supplied to

them and paid for by the promoter or his agent,'^ which is not permitted in the

case of directors required to be qualified as such by holding a stated number of

shares.-" (5) That a person who has consented to act as director is entitled to

resign the office without prejudice, if he does so within a reasonable time and
before actually having assumed the duties of the position, in which case he will

not be held to a liability to pay for qualification shares for which he has not

subscribed.^

21. Director Liable For Allotting Shares to His Own Infant Child. If a
director has procured or connived at the allotting of shares to an infant, or to

any other person who cannot be made to respond to the liability of a shareholder,

he has clearlj' been guilty of a breach of trust and ought to make good the loss

which the company has thus sustained.'^'

P. Statutory Liability of Directors— l. in General— a. General State-

ment as to Statutes Creating Such Liability. Statutes have been enacted, it may

16. In re Empire Assur. Corp., L. R. 6 Ch.
469, 40 L. J. Ch. 254, 19 Wkly. Rep. 664;
In re Western of Canada Oil, etc., Co., L, R.
20 Eq. 580 ; In re British, etc., Tel. Co., L. R.
14 Eq. 316, 42 L. J. Ch. 9, 27 L. T. Rep.
N. S. 748, 21 Wkly. Rep. 37; In re Great
Oceanic Tel. Co., L. R. 13 Eq. 30, 41 L. J.

Ch. 283, 25 L. T. Rep. N. S. 690, 20 Wkly.
Itep. 84; In re British Colonial, etc., Ins.

Corp., 45 L. J. Oh. 488. Compare In re Robin-
son, etc.. Brewery Co., L. R. 13 Eq. 228
(signed memorandum of association, attended
meeting of directors, and then resigned, and
yet was held liable) ; In re Australian Di-
rect Steam Nav. Co., 3 Ch. D. 661 [affirmed

in 5 Ch. Div. 70].
The rule was held not to apply where the

qualification was fixed by a resolution and
not in the articles of association. In re
British Provident L., etc., Assoc, 5 Ch. D.
306, 46 L. J. Ch. 360, 36 L. T. Rep. N. S.

329, 25 Wkly. Rep. 476.

17. Matter of Companies Act, 4 De G. J.

& S. 426, 33 L. J. Ch. 731, 10 L. T. Rep.
N. S. 394, 12 Wkly. Rep. 814, 994, 69 Eng.
Ch. 328; Matter of Vale of Neath, etc..

Brewery Joint-Stock Co., 3 De G. & Sm. 149,

14 Jur. 566 [affirmed on appeal in 19 L. J. Ch.
501]. And such would seem to be the rule
where a person has agreed to become an of-

ficer of the company, e. g., a local manager,
and has applied for the requisite number of
shares to qualify him for the position, and
in some respects entered upon the duties of
his office. Matter of Richards, L. R. 6 C. P.
591, 40 L. J. C. P. 290, 24 L. T. Rep. N. S.

752, 19 Wkly. Rep. 893.
18. In re Anglo-Moravian Hungarian Junc-

tion R. Co., L. R. 8 Ch. 768, 42 L. J. Ch.
857.

19. In re Disderi, L. R. 11 Eq. 242, 40 L. J.

Oh. 248, 23 L. T. Rep. N. S. 694, 19 Wkly.
Rep. 175.

The directors were exonerated except for

[IX, 0, 20]

those shares for which they had actually
subscribed in the following eases: Tothill's

Case, L. R. 1 Ch. 85, 11 Jur. 1009, 35 L. J.

Ch. 120,. 13 L. T. Rep. N. S. 485, 14 Wkly.
Rep. 153. Gompa/re In re "La, Mancha Irr., etc.,

Co., L. R. 8 Ch. 548, 42 L. J. Ch. 465, 28
L. T. Rep. N. S. 652, 21 Wkly. Rep. 518; Mat-
ter of Companies Act, 4 De G. J. & S. 426,
33 L. J. Oh. 731, 10 L. T. Rep. N. S. 394, 12
Wkly. Rep. 814, 994, 69 Eng. Ch. 328; Mat-
ter of Great Northern, etc.. Coal Co., 3 De G.
J. & S. 367, 32 L. J. Ch. 421, 8 L. T. Rep.
N. S. 472, 68 Eng. Ch. 278.

Circumstances under which directors cannot
hold such shares as a gift from the pro-

moters. In re Disderi, L. R. 11 Eq. 242, 40
L. J. Ch. 248, 23 L. T. Rep. N. S. 694, 19
Wkly. Rep. 175; In re Caerphilly Colliery
Co., 4 Ch. D. 222 [affirmed in 5 Ch. D. 336,
46 L. J. Ch. 339, 25 Wkly. Rep. 618] ; In re
Western of Canada Oil Lands, etc., Co., 1

Ch. D. 115, 45 L. J. Ch. 5, 33 L. T. Rep. N. S.

645, 24 Wkly. Rep. 165; Eon p. Daniell, 1 De
6. & J. 372, 58 Eng. Ch. 289. Compare Mat-
ter of Great Northern, etc., Coal Co., 3 De G.
J. & S. 367, 32 L. J. Ch. 421, 8 L. T. Rep.
N. S. 472, 68 Eng. Ch. 278.

Circumstances under which directors may
hold unpaid qualification shares as paid up.
In re Australian Direct Steam Nav. Co., 3
Ch. D. 661; Matter of Great Northern, etc..

Coal Co., 3 De G. J. & S. 367, 32 L. J. Ch.
421, 8 L. T. Rep. N. S. 472, 68 Eng. Ch. 278.
Compare In re British Provident L., etc.,

Assoc, 5 Ch. D. 306, 46 L. J. Ch. 360, 36
L. T. Rep. N. S. 329, 25 Wklv. Rep. 476.

20. In re Pelotas Coffee Co., L. R. 20 Eq.
506, 44 L. J. Ch. 622. See also In re East
Norfolk Tramways Co., 5 Ch. D. 963, 26 Wkly.
Rep. 3; In re National Ins., etc., Assoc, 4
De G. P. & J. 78, 8 Jur. N. S. 951, 31 L. J.
Ch. 828, 10 Wkly. Rep. 548, 65 Eng. Oh.
62.

21. In re Crenver, etc., TTnited Jlin. Co.,
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be assumed in all the American states and territories, making directors personally

liable for the debts of the corporation by reason of their having been guilty of

certain misprisions or delinquencies hereafter described. These statutes are too

numerous to collect and classify in the space to which this article is limited ; but

their leading features, and the leading rules adopted by the courts in their con-

struction, will now be stated.^

b. These Statutes Penal. These statutes are generally regarded as penal, so

that actions upon them are actions for penalties,^ although the sound view is

believed to be that they should not be construed as being penal, but simply as

presenting a case where the grant of a franchise to be personally exempt from the

indebtedness which the grantees contract in their own behalf is made with a

qualification which reads itself into the grant.'**

e. And to Be Strictly Constpued. They are hence to be strictly construed.^

But while this is so a substantial compliance with their terms is necessary to

exonerate the directors.'*' It is quite plain from this that such a liability is not

created by doubtful terms in a charter. For example a clause in the charter

of a corporation providing that it shall possess all the general powers and

L. R. 8 Ch. 45, 42 L. J. Ch. 81, 27 L. T. Rep.
N. S. 597, 21 Wkly. Rep. 46.

22. Examples of comprehensive statutes

of this kind may be seen in the following:

Cal. Pen. Code, § 560; 2 Suppl. Mass. Gen.
Stat. p. 557, c. 230, § 1 ; 1 Suppl. Mass. Gen.
Stat. p. 810, c. 224, § 38; 2 N. Yi Rev. Stat.

(Banks & Bros. (6th ed.) 1876), p. 297, § 1;

p. 298, § 10; Utah Comp. Laws (1876),

p. 634, § 321.

Liability of trustees of an incorporated

chamber of commerce, the articles of incorpo-

ration of which declare that it is not formed
for profit, under a statute providing that the
trustees of a corporation created for a pur-
pose other than profit shall be personally lia-

ble for debts of the corporation contracted
by them, etc., where the articles provide for

a capital stock and declare that one of the
purposes of the corporation is to promote
the prosperity of the city. Snyder v. Cham-
ber of Commerce, 53 Ohio St. 1, 41 N. R 33.

23. Galifornia.— Irvine v. McKeon, 23 Cal.

472.

Colorado.— Gregory v. German Bank, 3

Colo. 332, 25 Am. Kep. 760.

Massachusetts.— Stebbins v. Edmands, 12

Gray 203.

Missouri.— Kritzer v. Woodson, 19 Mo.
327.

New Jersey. —• Derrickson v. Smith, 27
N. J. L. 166 (construing the New York stat-

ute) ; Nassau Bank v. Brown, 30 N. J. Eq.
478.

New York. — Gadsen v. Woodward, 103
N. Y. 242, 8 N. E. 653; Cameron v. Seaman,
69 N. Y. 396, 25 Am. Rep. 212; Wiles v. Suy-
dam, 64 N. Y. 173 [reversing 3 Hun 604, 6

Thomps. & 0. 292] ; Adams v. Mills, 60 N. Y.
533 ; Rorke v. Thomas, 56 N. Y. 559 ; Verona
Cent. Cheese Co. v. Murtaugh, 50 N. Y. 314;
Miller v. White, 50 N. Y. 137; Merchants'
Bank v. Bliss, 35 N. Y. 412 [affirming 1 Rob.
391]; Garrison v. Howe, 17 N. Y. 458; Es-
mond V. Bullard, }6 Hun 65; Hall v. Siegel,

7 Lana. 206, 13 Abb. Pr. N. S. 178; Craw v.

Easterly, 4 Lans. 513; Price v. Wilson, 67
Barb. 9; MoHarg v. Eastman, 7 Rob. 137;

Bird V. Hayden, 1 Rob. 383 ; Vincent v. Sands,
11 Abb. Pr. N. S. 366; Dabney v. Stevens, 10

Abb. Pr. N. S. 39, 40 How. Pr. 341.

Ohio.— Sturges v. Burton, 8 Ohio St. 215,

72 Am. Dec. 582.

United States.— Union Iron Co. v. Pierce,

24 Fed. Cas. No. 14,367, 4 Bi^s. 327.
24. In a recent federal case Mr. U. S. Dis-

trict Judge Lochren took substantially this

view of such a statute. Fitzgerald v. Wei-
denbeck, 76 Fed. 695. See further to the
effect that such statutes are not penal
Banks v. Darden, 18 Ga. 318; Neal v. Moul-
trie, 12 Ga. 104; Farr v. Briggs, 72 Vt. 225,
47 Atl. 793, 82 Am. St. Rep. 930 (hence en-

forceable in another state) ; Davis v. Mills,

^Q Fed. 39 (same ruling). Such an action

therefore survives against the personal repre-

sentatives of the directors. Taylor v. Cum-
mings, 17 Nat. Corp. Rep. 732.

Examples of such statutes which have been
held penal.— It has been held that the char-

acter of a penal statute should be ascribed to
a statute making the trustees of corporations
personally liable for its debts for failing to
publish an annual report of its financial con-

dition. Gregory v. German Bank, 3 Colo. 332,
25 Am. Rep. 760. The Colorado statute is

identical with that of New York, which is

also held to be penal in its nature, in many
of the cases from that state just cited. So
held in Providence Steam Engine Co. v. Hub-
bard, 101 U. S. 188, 25 L. ed. 786. And the
same has been held of statutes imposing a
personal liability upon the directors when-
ever they suffer the debts of the corporation
to exceed a prescribed limit, the liability be-

ing to the extent of the excess. Irvine v. Mc-
Keon, 23 Cal. 472 ; Sturges v. Burton, 8 Ohio
St. 215, 72 Am. Dec. 582.

25. Compare supra, VIII, E, 1, a et seq.

26. Vincent v. Sands, 11 Abb. Pr. N. S.

(N. Y.) 366, holding that a statutory re-

quirement that a report of the condition of
a corporation shall be signed by the president
and a majority of the trustees, and verified

by the president and the secretary, is not
satisfied by a report signed and verified by

[IX, P, 1, e]
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privileges, and that it shall be subject to all the general liabilities conferred and
imposed upon corporations created by an existing general statute, does not incor-

porate into the charter a provision of the general statute making trustees of the

corporation liable for its debts in certain cases.''

d. Whether Such Statutes Enforeeable Outside State Enacting Them. The
general rule, although seemingly founded in a narrow and tribal jealousy, by
which one state of the American Union regards its sister states as foreign nations

in friendly intercourse with it, has led to the doctrine, which obtains as a rule of

private international law, that the courts of one of these states will not as a mat-
ter of obligation enforce the penal legislation of another of them ; ^ although it

is of course at liberty to do so as matter of comity, or whenever by doing so it

will advance the rights of its own citizens or its own local policy .'' This rule

that the courts of one state will not enforce the penal legislation of another state

applies to statutes making directors personally liable for certain misprisions,

defaults, and delinquencies in those courts where such statutes are regarded as

being penal in their nature ; ^ but is denied in those states where such statutes

are regarded as remedial.'' This doctrine has been greatly shaken, if not entirely

overthrown, by a decision of the supreme court of the United States to the efEect

that where a judgment has been recovered against directors in an action to

enforce their personal liability for a statutory deliquency, there is a right of

recovery upon the judgment in an action in a court of another state, and that a

denial of this right is a failure to give full faith and credit to the judicial record

of the former state, within the meaning of the constitution of the United States.^

6. Effect of Repeal of Sueh Statute Upon Accrued Rights. Under the opera-

tion of the principle that the repeal of a penal statute puts an end to all rights of

action which have accrued under it, even though such actions may be pending,

unless the statute contains a saving clause to the contrary,^ many courts have

the secretary exclusively, and hence does not
exonerate the trustees.

27. National Park Bank y. Remsen, 158

U. S. 337, 15 S. Ct. 891, 39 L. ed. 1008.

28. U. S. V. Lathrop, 17 Johns. (N. Y.)

4; Scoville v. Canfield, 14 Johns. (N. Y.)
338, 7 Am. Dec. 467; Rorer Interstate Law
148; Story Confl. Laws, §§ 620, 621; Wharton
Confl. Laws, § 853 ct seq.

29. Wait V. Ferguson, 14 Abb. Pr.(N. Y.)

379, is suggested as an example of this.

30. Flash V. Conn, 16 Fla. 428, 26 Am.
Rep. 721; Attrill i. Huntington, 70 Md. 191,

16 Atl. 651 14 Am. St. Rep. 344, 2 L. R. A.
779 [reversed on a federal question in 146
U. S. 657, 13 S. Ct. 224, 36 L. ed. 1123];
Plymouth First Nat. Bank v. Price, 33 Md.
487, 3 Am. Rep. 204; Derrickson v. Smith,
27 ]Sr. J. L. 166; Price v. Wilson, 67 Barb.

(N. Y.) 9; Bird v. Hayden, 1 Rob. (N. Y.)

383, 2 Abb. Pr. N. S. (N. Y.) 61.

31. Taylor v. Cummings, 17 Nat. Corp.
Rep. 732 '{a similar statute) ; Farr v. Briggs,

72 Vt. 225, 47 Atl. 793, 82 Am. St. Rep. 930
(statute making directors liable for creating

debts in excess of the subscribed capital

stock) ; Davis v. Mills, 99 Fed. 39 (statute

making directors liable for failure to file an-

nual financial reports).
Examples of such statutes which have heen

held not enforceable outside the state enact-
ing them.— A statute making directors liable

for contracting indebtedness in excess of the
capital actually paid in. Plymouth First
Nat. Bank v. Price, 33 Md. 487, 3 Am. Rep.

[IX, P, 1, e]

204. A statute making directors jointly and
severally liable for the debts of the company
contracted during a time when such directors

are in default in not obeying a .statute re-

quiring them to make and file in some public

office certain reports concerning tlie condition

of the corporation. Halsey v. McLean, 12

Allen (Mass.) 438, 90 Am. Dec. 157; Derrick-
son V. Smith, 27 N. J. L. 166; Bird v. Hay-
den, 1 Rob. (N. Y.) 383, 2 Abb. Pr. N. S.

(N. Y. ) 61. Making them liable to pay the
debts of the company in case of a failure to
give a certain notice therein specified (Cable

D. McCune, 26 Mo. 371, 72 Am. Dec. 214) or

liable upon certain contracts of the corpora-

tion which it is forbidden by statute to make
(Lawler v. Burt, 7 Ohio St. 340). For an-

other example of the rule that such statutes

are not enforceable in other states see Wait
V. Ferguson, 14 Abb. Pr. (N. Y.) 379.

32. Huntington v. Attrill. 14G U. S. 657,

13 S. Ct. 224, 36 L. ed. 1123 [reversing 70
Md. 191, 16 Atl. 651, 14 Am. St. Rep. 344,

2 L. R. A. 779].

83. Alabama.— Pope v. Lewis, 4 Ala. 487.

Indiana.— State v. Youmans, 5 Ind. 280;
Stephenson v. Doe, 8 Blackf. 508, 46 Am.
Dec. 489.

Kentucky.— Com. v. Welch, 2 Dana 330.

Maine.— Oriental Bank v. Freeze, 18 Me.
109, 36 Am. Dec. 701.

'Sew Hampshire.— Lewis v. Foster, 1 N. H,
61.

New York.— Butler v. Palmer, 1 Hill 324

;

People V. Livingston, 6 Wend. 526.
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held that statutes of the kind under consideration, being penal, a repeal discharges

all rights of action under them ;
^ while other courts, regarding them as creating

a liability quasi ex contraotii,,^ and still others as being remedial in their nature,*"

hold the contrary.

f. Power of Legislature to Repeal Statutes of This Kind. The existence of a

provision in the constitution of a state that " dues from corporations other than

banking shall be secured by such individual liability of the corporators, or other

means, as may be prescribed bylaw" does not render the legislature incompetent

to repeal a statute making the directors of corporations liable to pay the corporate

debts in consequence of a failure or refusal to file certain reports prescribed by
the statute ; but leaves to the legislature a wide discretion as to the manner in

which it will secure such dues, and permits it to alter at its pleasure any legisla-

tion which it may have enacted to this end."

g. Validity of Statute Imposing Liability After Persons Sought to Be Charged
Become Directors. A statute making directors of a corporation primarily liable

for its debts in the event of its insolvency is valid and operative upon such

directors, although passed after they became directors, provided the indebtedness

in respect of which it is sought to charge them was created subsequently to the

passage of the act, they being directors at the time, such a statute, in such an
application, having none of the incidents of an ex post facto law.^ So, wiiile an
amended statute, making the liability of directors more onerous than under the

original statute, will not make guilty any acts of directors done before its passage,

which were then innocent, or attach any additional liability to such acts, yet if, by
the terms of the original statute, the fact of insolvency fixed the liability of the

directors, and if a particular bank became insolvent before the act took effect,

then the liability of the directors became subject to its provisions.^'

h. Effect of Dissolution of CoFporation. The dissolution of the corporation

does not put an end to a right of action given by statute to creditors against

directors for official defaults.*

South Carolina.— Allen v. Farrow, 2 Bailey

584.

United States.— Norris v. Crocker, 13 How.
429, 14 L. ed. 210; U. S. v. Freston, 3 Pet.

57, 7 L. ed. 601; The Rachel v. U. S., 6 Cranch
329, 3 L. ed. 239; Yeaton v. U. S., 5 Cranch
281, 3 L. ed. 101.

England.— MilleT's Case, 1 W. Bl. 451, 3

Wils. C. P. 420.

34. Colorado.— Gregory v. German Bank,
3 Colo. 332, 23 Am. Rep. 760.

Maine.— Gaul v. Brown, 53 Me. 496.

Massachusetts.—-Nichols v. Squire, 5 Pick.

168.

Michigan.— Breitung v. Lindauer, 37 Mich.
217; Bay City, etc., R. Co. v. Austin, 21
Mich. 390.

New York.— Curtis v. Leavitt, 15 N. Y. 9.

United States.— Norris v. Crocker, 13 How.
429, 14 L. ed. 210; Union Iron Co. v. Pierce,

24 Fed. Cas. No. 14,367, 4 Biss. 327.

There is a note on this subject in 19 Am.
& Bug.' Corp. Cas. 112.

35. Banks v. Darden, 18 Ga. 318.

36. Hargroves v. Chambers, 30 Ga. 580.

The latter rule obtains with respect to

statutes making shareholders individually
Uable to pay the debts of the corporation; so
that a repeal of such a statute, in so far as

it attempts to operate upon existing rights,

impairs the obligations of a contract, within
the meaning of the federal constitution, and

is to that extent void. Norris v. Wrenseh-
all, 34 Md. 492; Story v. Furman, 25 N. Y.
214, 223; Rochester v. Barnes, 26 Barb.
(N. Y.) 657; Conant v. Van Schaick, 24 Barb.
(N. Y.) 87; Hathorn v. Calef, 2 Wall. (U. S.)

10, 17 L. ed. 776.

37. Union Iron Co. v. Pierce, 24 Fed. Cas.

No. 14,367, 4 Biss. 327. Compare the follow-

ing cases

:

California.— NoUe v. Hook, 24 Cal. 638.

Georgia.— Harris v. Glenn, 56 Ga. 94;
Sparger v. Cumpton, 54 Ga. 355.

Minnesota.—Coleman v. Ballandi, 22 Minn.
144; Cogel v. Mickow, 11 Minn. 475; Tuttle
V. Strout, 7 Minn. 465, 82 Am. Dec. 108.

Nevada.— Hawthorne «. Smith, 3 Nev. 182,

93 Am. Dec. 397.

North Carolina.— Martin v. Hughes, 67
N. C. 293.

Wisconsin.— Parker v. King, 16 Wis. 223;
Bull V. Conroe, 13 Wis. 233.

38. Falconer v. Campbell, 8 Fed. Cas. No.
4,620, 2 McLean 195.

For a corresponding rule as to shareholders
see In re Reciprocity Bank, 22 N. Y. 9 ; In re
Gibson, 21 N. Y. 9; Sherman v. Smith, 1

Black (U. S.) 587, 17 L. ed. 163. Compare
U. S. Trust Co. V. V. S. Fire Ins. Co., 18
N. Y. 199, 8 Abb. Fr. (N. Y.) 192.

39. White v. How, 29 Fed. Cas. No. 17,548,
3 McLean 111.

40. Hargroves v. Chambers, 30 Ga. 580.

[IX, P, 1, h]
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i. Sense in Which Directors Are Jointly Liable For Such Defaults. The
statutes generally make directors jointly and severally liable for the defaults

which they denounce. Tliis does not mean that a director is answerable for the
defaults of others in which he did not participate or concur, as a guarantor of the

good conduct of such others. It means no more than that the creditors may pro-

ceed against them all in one action, judgment being rendered against those who
are sliown to be liable.*'

j. Where Liability Is Joint or Several Creditors May Proceed Against One or

More or All. Where the statute makes the liability of the directors doing the
forbidden act, or guilty of the delinquency which it denounces, joint or several,

the creditor may bring his action against one or more or all, at his election or con-

venience ; and where he does not join all, the non-joinder of the others will be no
defense ^ or ground of abatement,^ the reason being that no one can rightfully

claim that another shall be joined with him as defendant in an action for a tort.'"

Therefore, in a suit by a creditor of a bank against the two surviving directors,

upon the ground that all the directors became individually liable by violating the
charter, it was not necessary to join the representatives of the deceased directors.*'

k. If Statute Makes AH Directors Liable, Innocent as Well as Guilty, All

Must Be Joined. If the statute in terms imposes a liability upon all the directors

who are members of the board at the time of the doing of the prohibited act, then
an action to enforce the statutory liability is joint and not several, and all must be
joined, the innocent as well as the guilty, those who were absent as well as those

who were present, unless a sufficient averment is made showing why this cannot
be done.*^ Under such a statute/ a director in office at the time of the failure to

do the act required cannot defend by showing that the neglect was not that of

himself, but that of his co-directors.*''

1. Corporation Need Not Be Joined. Where the liability is both joint and sev-

eral, as the creditor is at liberty to single out any offending director and proceed
against him alone, it follows that the corporation need not be joined with him as

a co-defendant.*^

m. Whether Eight of Action Dies With Creditor. If the strict rule is applied

that such an action is an action for a penalty, then it follows that it dies with the

creditor who brings it ;
*' but for reasons already given ^ this is not the sound and

just view ;
^' and the statutes giving such rights of action generally provide iu

terms for their survival by giving them against executors and administrators.

n. Right to Proceed Against Directors Under These Statutes Is Assignable.

Where the particular statute is construed as not giving an action for a penalty,

but as giving an action quasi ex contractu^ such a right of action is regarded as

41. Irvine v. McKeon, 23 Cal. 472; Mc- 42. Patterson v. Stewart, 41 Minn. 84, 42
Master v. Kohner, 44 N. Y. Super. Ct. 253. N. W. 928, 16 Am. St. Eep. 671, 4 L. R. A.
For the meaning of the expression "jointly 745; Strong v. Sproul, 4 Daly (N. Y.) 326
and severally liable'' in such a statute, and [reversed, on other grounds in 53 N". Y.
its effect upon rules of procedure, see 3 497].
Thompson Corp. § 4174; Quigley v. Walter, 43. Andrews t;. Murray, 33 Barb. (N. Y.)
2 Sweeny (N. Y. ) 175 and cases cited. 354. Compare Hargroves v. Chambers, 30
Where the act denounced was of such a Ga. 580; Colburn v. Patmore, 1 C. M. & R.

nature that it could not be done by a single 73, 3 L. J. Exch. 317, 4 Tyrw. 677.

director, as for example the declaring of an 44. Strong v. Sproul, 4 Daly (N. Y.) 326;
unlawful dividend, or the discounting of a GafFney v. Colvill, 6 Hill (N. Y.) 567.
certain kind of paper, it has been held that it 45. Hargroves v. Chambers, 30 6a.
would be necessary to allege that the single 580.

director proceeded against had the concur- 46. Banks v. Darden, 18 Ga. 318.

rence of others in doing the prohibited act. 47. Van Etten v. Eaton, 19 Mich. 187.
GafFney v. Colvill, 6 Hill (N. Y.) 567, per But see Franklin F. Ins. Co. «. Jenkins, 3
Bronson, J. Contra, Hill v. Frazier, 22 Pa. Wend. (N. Y.) 130.
St. 320. But this does not seem to be sound, 48. Hill v. Frazier, 22 Pa. St. 320.
since it overlooks the fact that one director 49. Dalton v. Goodwin, 5 N. Y. Suppl. 257,
may usurp the powers of the whole board 25 N. Y. St. 858.
or of a majority of the board in doing the 50. See supra, IX, P, 1, b.

prohibited act. 51. Carr v. Risher, 5 N. Y. Suppl. 371.

[IX, P, 1, i]
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merely an additional security attached to the debt of the corporate creditor and
is capable of being assigned with such debt, so that the assignee may maintain the

action.^*

0. Liability Attaches to Directors De Facto. The liability created by these

statutes attaches to <^e y^oto directors as well as directors dejwreF It attaches

to those who hold over after the expiration of the term for which they were
elected, in default of the corporation holding its annual election.^ But where
the governing statute provides that if a director shall cease to be a shareholder,

his office shall become vacant, then an absolute transfer by a director of all his

shares after a default in the filing of a statutory annual report, although made in

contemplation of the insolvency of the corporation, and for the purpose of avoid-

ing liability for debts subsequently contracted, is effectual to relieve him from
such liability.^^

p. This Statutory Liability Cannot Be Contracted Away. It has been held that

a provision in a corporate bond that no shareholder shall be individually liable

thereon or in respect thereto has no effect to relieve directors of the company
from their statutory liability for its debts in case of their failure to file an annual

report required by statute ; and if such a provision were intended to provide

against such liability it would be void as against public policy.'^

2. What Debts Are Within Such Statutes— a. Such Statutes Do Not Include

Torts. The word " debt " when used therein is not generally construed so as to

53. Allen «. Clark, 21 N. Y. Suppl. 338,

49 N. Y. St. 175 laffirmed in 141 N. Y. 584,

36 N. E. 345, 57 N. Y. St. 868] ; Lexow v.

Pennsylvania Diamond Drill Co., 5 Pa. Dist.

499.

53. Therefore a director proceeded against

under a suit for failing to publish an annual
report cannot escape liability on the ground
that he was not eligible to the office (St.

George Vineyard Co. ;;. Fritz, 48 N. Y. App.
Div. 233, 62 N. Y. Suppl. 775), or on the

ground of the invalidity of his election

(Union Nat. Bank v. Scott, 53 N. Y. App.
Div. 65, 66 N. Y. Suppl. 145). For example
on the ground that he holds less than five

shares of stock, as required by N. Y. Laws
(1892), u. 688, § 20. Donnelly v. Pancoast,

15 N. Y. App. Div. 323, 44 N. Y. Suppl. 104.

54. Janet v. Nims, 7 Colo. App. 88, 43

Pac. 147.

55. Sinclair v. Fuller, 158 N. Y. 607, 53

N. E. 510 [.affirming 9 N. Y. App. Div. 297,

41 N. Y. Suppl. 193, 75 N. Y. St. 641].

56. Swancoat v. Kemsen, 26 N. Y. Civ.

Proe. 94, 78 Fed. 592.

No recovery under such a statute by one who
makes a loan to the corporation with knowl-
edge that the director sought to be made
liable has transferred his shares to another.

Sinclair v. Dwight, 9 N. Y. App. Div. 297,

41 N. Y. Suppl. 193, 75 N. Y. St. 641.

Pennsylvania statute of July 18, 1863, on
this subject not abrogated by General Cor-

poration Act of 1874. Kurtz v. Wigton, 34

Wkly. Notes Cas. (Pa.) 219. Compare
Green v. Whitehead, 5 Pa. Dist. 613 ; Wagner
V. Corcoran, 2 Pa. Dist. 440.

Provision of New York statute of 1848,
c. 40, on this subject does not apply to cor-

porations organized for the improvement of

real estate for residences under N. Y. Laws
(1871), e. 535. McComb v. Belknap, 30 Abb.

N. Cas. (N. Y.) 119, 24 N. Y. Suppl. 935.

The liability of directors of a corporation
for failure to file an annual report imposed
by N. Y. Laws (1892), c. 2, was retained

by N. Y. Laws (1892), c. 688, providing for

the continuance of all liability accruing un-
der any law since the passage of N. Y. Laws
(1890), c. 564. Metropolis Bank v. Faber,
1 N. Y. App. Div. 341, 37 N. Y. Suppl. 423,

72 N. Y. St. 673 [affirmed in 150 N. Y. 200,

44 N. E. 779].
The omission from N. Y. Laws (1875),

c. 510, of the word " annually," contained in

N. Y. Laws (1848), c. 40, § 12, making trus-

tees of corporations liable for corporate debts
in case of their failure to file the statement
therein mentioned, does not relieve the trus-

tees from such liability upon filing one an-

nual statement, since the words " each year "

in the amending act take the place of the
word " annually." Allen v. Clark, 21 N. Y.
Suppl. 338, 49 N. Y. St. 175 [affvrmed in 141

N. Y. 584, 36 N. E. 345, 57 N. Y. St. 868].

A corporation organized to manufacture and
sell trees, wood, timber, and lumber, to mine,
ship, and sell ore, erect and maintain blast

furnaces and other iron works, purchase and
construct docks, and repair, maintain, and
operate a railroad, is within N. Y. Laws
( 1848 ) , c. 40, as amended, authorizing the
formation of corporations for manufacturing,
mining, mechanical, or chemical purposes,

and making trustees personally liable for

the corporate debts upon failure to file the

annual statement therein prescribed. Allen
V. Clark, 21 N. Y. Suppl. 338, 49 N. Y. St.

175 [affirmed in 141 N. Y. 548, 36 N. E.
345, 57 N. Y. St. 868].

Director not liable who has transferred all

his shares, and thereby vacated the office of
director, if done openly, although to escape
liability as a shareholder to creditors. Sin-
clair V. Dwight, 9 N. Y. App. Div. 297, 41
N. Y. Suppl. 193.

[IX, P. 2, a]
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include torts committed by the agents of the corporation, for which the corpora-

tion is liable.^' This rule applies only to torts sirnpliciter, which do not spring
out of a breach of contract, and then only where the demand against the corpo-

ration has not been reduced to judgment.^ It does not include a liability on the

part of the directors for unliquidated damages for the breach of a contract by the

corporation by reason of its insolvency.^' If the demand against the corporation

has been reduced to judgment, the directors may incur the statutory liability, but
the bill seeking to charge them must so allege.™

b. Mere Gratuities. The word " debt " in such a statute does not extend to

mere gratuities, such as bonds given by the corporation to plaintiff ; since the

demand against it thereby acquired did not arise in consequence of his giving
credit to it.^'

c. Security Debts. The liability of a principal to indemnify his surety is a
" debt contracted " within the meaning of such a statute, and arises at the time
when the surety signs the note, accepts the draft, or otherwise enters into the
obligation of suretyship.*^ So an agreement of a corporation to indemnify an
accommodation indorser is a " debt contracted " ^t the time when the agreement
is made and not at the time when the debt is paid by the accepter.*^

d. Debts Imposed Upon Corpopation by Fraud. It is scarcely necessary to

suggest that under a statute of this kind directors can be made liable only for

hona fide debts of the corporation and not for debts imposed upon it by fraud.

^

e. Debts Due to Directors Themselves. Neither are debts due from the corpo-

ration to one of its directors within the meaning of such a statute ; since a director

will not be permitted to create by his own wrong a cause of action against his

co-directors, thereby cutting down the fund which the statute has created for the

security of creditors other than the wrong-doers ;
*' and as a director-creditor

cannot assert such a liability in his own favor he cannot create it by assigning his

demand against tlie corporation to another person, thereby giving to his assignee

a higher right than he himself has.*'

57. Cable v. Gaty, 34 Mo. 573, 86 Am. Dec.

126; Chase v. Curtis, 113 U. S. 452, 5 S. Ct.

554, 28 L. ed. 1038. So held under N. Y.

Laws ( 1848 )
, c. 40, § 12. Kirkland v. Kille,

99 N. Y. 390, 2 N. E. 36 ; Esmond ». Bullard,

16 Hun (N. Y.) 65. The rule is analogous
where the statute extends the liability to

shareholders. Bohn v. Brown, 33 Mich. 257;
Cable, V. Gaty, 34 Mo. 573, 86 Am. Dec. 126

;

Cable V. McCune, 26 Mo. 371, 72 Am. Dec.

214; Heacock c. Sherman, 14 Wend. (N. Y.)

58. Other courts, however, have held, in

construing statutes imposing individual lia-

bility upon shareholders in corporations, that

the word " debt " embraces claims against

the corporation for unliquidated damages.
Mill Dam Foundry v. Hovey, 21 Pick. (Mass.)

il7; Dryden v. Kellogg, 2 Mo. App. 87; Car-

ver ;;. Braiutree Mfg. Co., 5 Fed. Cas. No,
2,485, 2 Story 432. Compare as to the mean-
ing of the word " debt " Conroy «. Sullivan,

44 111. 451; Lathrop V. Singer, 39 Barb.

(N. Y.) 396; Schouton v. Kilmer, 8 How.
Pr. (N. Y.) 527; Dellinger v. Tweed, 66
N. C. 206; Lane v. Baker, 2 Grant (Pa.)

424, The doctrine of the text is obviously

the correct doctrine where the statute makes
the directors liable for " debts contracted."
Esmond i;. Bullard, 16 Hun (N. Y.) 65.

58. Child V. Boston, etc., Iron Works, 137
Mass. 516, 50 Am. Eep. 328. Compare In re
Boston, etc.. Iron Works, 23 Fed. 880.
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59. MacVeagh v. Wild, 95 Fed. 84.

60. Archer v. Rose, 3 Brewst. (Pa.) 264.

61. Norris -c. De Wolf, 12 Hun (N. Y,)

666.

62. Byers v. Franklin Coal Co., 106 Mass.
131; Rice v. Southgate, 16 Gray (Mass.)

142.

63. Byers v. Franklin Coal Co., 106 Mass.
131, holding that a judgment obtained by the
principal against the corporation merges the

obligation on which suit is brought as to the
obligee, but does not merge it as to any col-

lateral liability he may have against share-

holders, and consequently against directors.

For the governing principle see Byers •;;.

Franklin Coal Co., 106 Mass. 131, 137 (per

Morton, J.) ; Campbell v. Phelps, 1 Pick.

(Mass.) 62, 11 Am. Dec. 139; Ward v. John-
son, 13 Mass. 148 ; Porter v. Ingraham, 10

Mass. 88; Gilmore v. Carr, 2 Mass. 171.

64. Adams v. Mills, 60 N. Y. 533; N. Y.
Stat. (1848), c. 40, § 12. Compare Bolen v.

Crosby, 49 N. Y. 183.

65. Thacher v. King, 156 Mass. 490, 31

N. E. 648; McClave v. Thompson, 36 Hmi
(N. Y.) 365. Compare Wait v. Ferguson, 14
Abb. Pr. (N. Y.) 379.

So as to shareholders who have acquiesced
in the wrongful conduct of directors. Walker
V. Birehard, 82 Iowa 388, 48 N. W. 71.

66. Briggs v. Easterly, 62 Barb. (N. Y.)
51.
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f. Ultra Vires Debts. It seems that such statutes make directors liable

for ultra vires debts, provided circumstances of estoppel exist, as where the

corporation has received and appropriated the benefit of the contract, which
makes the corporation liable to pay the debt ; " but not for debts founded in

plain breach of trust on the part of the contracting officers of the corpora-

tion 1;o which the creditor has been privy, so that there. are no circumstances

of estoppel,^ resulting in the conclusion that the liability of the director is

measured by the liability of the company, and that the remedy against them is

concurrent.^'

g. Certificates of Deposit. A statute which in describing debts used the word
" secured " embraces certificates of deposit.™

h. Judgments and Judgments For Costs. A judgment is certainly a " debt

"

within the meaning of such a statute, since under all definitions it is a debt of

record ; " and this is equally so where it is founded upon a demand for a tort ;
'^

and a judgment for costs is plainly a " debt " within this rule,'' although founded
on an unsuccessful action by the corporation for a tort;'* but this is not so where
the statute uses the words " debt contracted." ''

i. Debts Which Have Been Assigned. As already seen '* the assignment of a

debt against the corporation passes to the assignee, as an incident of the debt,

the right to enforce a statutory liability of the directors ;
"^ and this applies to a

case where the debt against the corporation has been reduced to judgment.'^ If

a debt thus assigned is evidenced by a negotiable instrument, the rule which pro-

tects the innocent purchaser of negotiable paper of corporations in case of ultra

67. Patterson v. Stewart, 41 Minn. 84, 42
N. W. 926, 16 Am. St. Eep. 671, 4 L. R. A.
745; Whitney Arms Co. v. Barlow, 63 N. Y.
62, 20 Am. Eep. 504 [reversing 38 N. Y. Su-
per. Ct. 554].

68. National Park Bank v. Remsen, 43 Fed.
226.

69. McCormick v. Seeberger, 73 111. App.
87; Salem First Nat. Bank v. Almy, 117
Mass. 476; Trowbridge v. Seudder, 11 Cush.
(Mass.) 83; New York Iron Mine v. Negau-
nee First Nat. Bank, 39 Mich. 644; Gold v.

Clyne, 134 N. Y. 262, 31 N. E. 980, 47 N. Y.
St. 770, 17 L. R. A. 767 ; Trinity Church v.

Vanderbilt, 98 N. Y. 170; Jones v. Barlow,
62 N. Y. 202. Compare Medill v. Collier, 16

Ohio St. 599.

70. Hargroves v. Chambers, 30 Ga. 580.

71. Lewis ». Armstrong, 8 Abb. N. Cas.

(N. Y.) 385:

72. See supra, IX, P, 2, a. But see Chase v.

Curtis, 113 U. S. 452, 5 S. Ct. 554, 28 L. ed.

1038.

To the effect that the judgment against

the corporation extinguishes the obligation

which was the foundation of the suit, but
does not have the effect of merging the lia-

bility of its directors for statutory defaults,

see McHarg v. Eastman, 7 Rob. (N. Y.) 137.

That obtaining a judgment against a cor-

poration does not affect the liability of the

directors for a debt contracted during their

failure to file the annual report required by
N. Y. Laws (1892), c. 688, § 30, where the

judgment is not paid, see Providence Steam,
etc.. Pipe Co. v. Connell, 86 Hun (N. Y.) 319,

33 N. Y. Suppl. 482, 67 N. Y. St. 196.

73. Allen v. Clark, 108 N. Y. 269, 15 N. E.

387 [reversing 43 Hun (N. Y.) 377]; Allen

V. Clark, 21 N. Y. Suppl. 338, 49 N. Y. St.

175.

74. Allen v. Clark, 21 N. Y. Suppl. 338,

49 N. Y. St. 175 [affirmed in 141 N. Y. 584,

36 N. E. 345, 57 N. Y. St. 868]. Compare
Bolen V. Crosby, 49 N. Y. 183; Green ?;.

Easton, 74 Hun (N. Y.) 329, 26 N. Y. Suppl.

553, 55 N. Y. St. 895.

That directors are not liable under a stat-

ute for the costs incurred by the creditor in

reducing his claim to a judgment against the
corporation see Green v. Easton, 74 Hun
(N. Y.) 329, 26 N. Y. Suppl. 553, 55 N. Y.
St. 895. Compare Allen v. Clark, 141 N. Y.
584, 36 N. E. 345, 57 N. Y. St. 868.

75. Armstrong v. Cowles, 44 Conn. 44.

76. See supra, IX, P, 1, n.

77. Pier v. George, 86 N. Y. 613 [reversing

on another point 20 Hun (N. Y.) 210] ; Bed-
ford V. Sherman, 68 Hun (N. Y.) 317, 22
N. Y. Suppl. 892, 52 N. Y. St. 98; Allen v.

Clark, 21 N. Y. Suppl. 338, 49 N. Y. St. 175;
Bonnell v. Wheeler, 16 Abb. Pr. N. S. (N. Y.)

81 ; Davis v. Mills, 99 Fed. 39.

78. Bolen v. Crosby, 49 N. Y. 183. That
the assignment of a judgment necessarily car-

ries with it the debt see Thomas v. Hubbell,
35 N. Y. 120; Rose v. Baker, 13 Barb.
(N. Y.) 230; Gallarati v. Orser, 4 Bosw.
(N. Y.) 94; Pattison v. Hull, 9 Cow. (N. Y.)
747; Jackson v. Blodget, 5 Cow. (N. Y.) 202;
Green v. Hart, 1 Johns. (N. Y.) 580.

After assignment made and directors noti-
fied of it, they cannot compound with the
assignor and so discharge their liability. Bo-
len V. Crosby, 49 N. Y. 183. Compare Rob-
inson V. Bealle, 20 Ga. 275, holding that a
release of the directors is a release of the
liability of the shareholders.

[IX, P. 2, i]
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vires contracts will protect such an assignee and enable him to enforce a statutary

liability of the directors for failing to hie an annual report.'"

j. Wages of Employees. An obligation assumed by contract to pay an
employee a stated salary is of course a " debt," within the meaning of such a

statute, provided the salary has been earned,*' and provided the services were
rendered upon the request of the corporation, which request must be alleged,''

But one employed as a " fceman " is not a " laborer, servant, or apprentice,"

within the meaning of such a statute.^

k. Debts Payable in Future. To charge a trustee of a manufacturing corpo-

ration with its debt, no report having been filed, the debt must have been so con-

tracted as to give a present right of action against the corporation.^'

1. UnlioLuidated Damages For Breaches of Contract. It has been held that

such statutes do not make directors liable for unliquidated damages for breaches
of contract by the corporation;" but the contrary is quite obviously the true

rule.^

m. Taxes. A tax, duly assessed against the corporation, and personally pay-
able, is a " debt " within the meaning of a statute making directors liable for the

payment of such tax, in an action by the collector of taxes.'*

n. Debts Barred by Limitation. After the bar of the statute of limitations has

attached no debt remains on the basis of which the directors or trustees can be
charged, under such a statute, for an official default.''

0. Renewals. A statute making directors liable for debts of the corporation

contracted during the period of their default in making and publishing certain

reports of the condition of the corporation will not extend to a renewal of an
indebtedness, unless the date at which the renewal took place was within the

period of the default." Where the note of the corporation by which tlie debt is

evidenced is merely a renewal and consolidation of items of previous indebtedness,

the statutory liability of the directors who were such when the note was given

does not attach, as in the case of a debt originally accruing during the period of

their default." Contrary to this it has been held that the mere liquidation of a

debt by the corporation, and payment thereof in its promissory notes, does not

cancel or merge the original indebtedness, and consequently does not affect the

statutory liability of the trustees, provided it has become fixed with respect to the

original indebtedness.'"

79. Chemical Nat. Bank v. Colwell, 14 On the other hand a judgment against the

Daly (N. Y.) 361, 14 N. Y. St. 682. corporation is not enough, but the creditor

80. Brandt v. Goodwin, 3 N. Y. Suppl. 807, must also show that it was for a debt for

24 N. Y. St. 305 [affirmed in 15 Daly 456, 8 which the statute makes the director liable.

N. Y. Suppl. 339, 29 N. Y. St. 143]. Collins v. Hydorn, 125 N. Y. 320, 32 N. E.

81. Tovey v. Culver, 54 N. Y. Super. Ct. 69; Wetter ;;. Lewis, 22 Misc. (N. Y.) 122,

404. 48 N". Y. Suppl. 617.

82. Welch V. Ellis, 22 Ont. 255. 86. Felker v. Standard Yarn Co., 148 Mass.
83. Vernon v. Palmer, 62 How. Pr. (N. Y.) 226, 19 N. E. 220.

425. 87. Trinity Church v. Vanderbilt, 98 N. Y.

84. Victory Webb Printing, etc., Mach. 170.

Mfg. Co. V. Beecher, 26 Hun (N. Y.) 48. 88. That this is the rule as to the statu-

85. Manhattan Co. v. Kaldenberg, 27 N. Y. tory liability of shareholders see Shellington

App. Div. 31, 50 N. Y. Suppl. 265; Milsom v. Rowland, 67 Barb. (N. Y.) 14 [affirmed in

Rendering, etc., Co. v. Baker, 16 N. Y. App^ 53 N. Y. 371] ; 3 Thompson Corp. § 2246.

Div. 581, 44 N. Y. Suppl. 999 [affirmed in 153 89. Sullivan v. Sullivan Mfg. Co., 24 S. C.

N. Y. 687, 48 N. E. 1105] ; Donnelly v. Pan- 341.

coast, 15 N. Y. App. Div. 323, 44 N. Y. Suppl. 90. Deming v. Puleston, 35 N. Y. Super.

104; Camp Mfg. Co. v. Reamer, 14 N. Y. App. Ct. 309 [affirmed in 55 N. Y. 655; Jones v.

Div. 408, 43 N. Y. Suppl. 1027 [reversing Barlow, 38 N. Y. Super. Ct. 142 {affirmed in

18 Misc. (N. Y.) 619, 43 N. Y. Suppl. 673, 62 N. Y. 202)]. But note a decision of a
26 N. Y. Civ. Proe. 100] ; Rose v. Chadwick, subordinate court to the effect that where,
9 N. Y. App. Div. 311, 41 N. Y. Suppl. 190, after the filing of a false certificate for

75 N. Y. St. 638; Green v. Eaaton, 74 Hun which the directors are liable under a stat-

(N. Y. ) 329, 26 N. Y. Suppl. 553, 55 N. Y. ute, renewal notes are given for a, debt con-

st. 895; MacVeagh v. Wild, 95 Fed. 84. tracted prior to the filing of the certificate,
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CORPORATIONS [10 Cycj 861

p. Debts Contracted and Due in Other States. Such a statute extends to debts

contracted and due in other states."

q. Debts Due to Partnership Dissolved by Death. If the debt of the corpora-

tion is due to a partnership, and it has subsequently become dissolved by the

death of one of the partners, the surviving partner may enforce the statutory

liability of tlie directors.*^

r. Bonds Secured by Mortgage. Bonds secured by mortgage are "debts"
within the meaning of such a statute.^^

s. Simple Contract Debts. In a proceeding in equity under a statute of Massa-
chusetts,^* making the directors of a corporation personally liable for debts in

excess of the capital, plaintiffs may not only prove their judgment debt, but any
further sum due them by simple contract.'^

t. Obligation to Pay Guaranteed Dividend. One court has held, but not upon
clear grounds, that the obligation assumed by a corporation issuing preferred

stock, to pay semiannually a dividend guaranteed by it upon that stock is not a
" debt," within the meaning of a statute of the kind under consideration, after

the company becomes insolvent and suspends business, so that there are no profits

out of which a dividend can be declared and paid.^"

u. For What Other Debts Directors Liable Under These Statutes. Directors

are also liable under the Colorado statute, for the unpaid debts of the preceding
year ;*' under the Pennsylvania statute, for all debts contracted during the period

of neglect to comply with the requirements of the statute ; ^ and for the fraudu-

lent removal of grain stored in an elevator represented by an outstanding ware-

house receipt.''

V. For What Other Debts Directors Not Liable Under These Statutes. Directors

are not liable under the Montana statute for debts of the corporation incurred

before their failure to file the prescribed reports, or at all, for a contingent liabil-

ity accruing to the corporation for a breach of its covenant of warranty in its

deed of conveyance,^ or for a debt the incurring of which was not previously

authorized by the defendants in their capacity as trustees.^

the directors are personally liable for it un- payment by the corporation, after he becomes
der the statute. Ferguson v. Gill, 64 Hun a director, of an amount greater than such
(N. Y.) 284, 19 N. Y. Suppl. 149, 46 N. Y. balance. Fairbauk, etc., Co. v. Maeleod, 8
St. 474. That the giving of promissory Colo. App. 190, 45 Pac. 282.

notes by the corporation in settlement of an 98. Kurtz v. Wigton, 34 Wkly. Notes Cas.
indebtedness which accrued during the ex- (Pa.) 219.

istenee of the neglect of the directors to file 99. Bedford v. Sherman, 68 Hun (N. Y.)
the statutory report does not relieve them 317, 22 N. Y. Suppl. 892, 52 N. Y. St.

from liability where the notes are long past 98.

due and unpaid when the action to enforce Other decisions under similar statutes as
their liability is commenced see Novelty Mfg. to the debts of the corpoi'ation for which di-

Co. v. Connell, 88 Hun (N. Y.) 254, 34 N. Y. rectors become liable by reason of failing to

Suppl. 717, 68 N. Y. St. 697. That an exten- file statutory reports of the condition of the
sion of time given to the corporation within corporation. Austin v. Berlin, 13 Colo. 198,

which to pay a debt does not relieve the di- 22 Pac. 433; Huntington v. Attrill, 118 N. Y.
rectors from liability for failing to make the 365, 23 N. E. 544, 29 N. Y. St. 5 ; Ferguson v.

annual statutory report see Providence Gill, 64 Hun (N. Y.) 284, 19 N. Y. Suppl.
Steam, etc., Co. v. Connell, 86 Hun (N. Y.), 149, 46 N. Y. St. 474; Torbett v. Godwin,
319, 33 N. Y. Suppl. 482, 67 N. Y. St. 196. 62 Hun (N. Y.) 407, 17 N. Y. Suppl. 46, 42

91. Sears v. Waters, 44 Hun (N. Y.) 101. N. Y. St. 323; Whitney v. Cammann, 60 N. Y.
93. Ferguson v. Gill, 64 Hun (N. Y.) 284, Super. Ct. 391, 18 N. Y. Suppl. 200, 45 N. Y.

19 N. Y. Suppl. 149, 46 N. Y. St. 474. St. 570; Allen v. Clark, 21 N. Y. Suppl. 338,
93." Morgan v. Hedstrom, 164 N. Y. 224, 49 N. Y. St. 175; Woods v. Godwin, 19

58 N. E. 26 [affirming 25 N. Y. App. Div. N. Y. Suppl. 658, 46 N. Y. St. 937; Ashley
547, 49 N. Y. Suppl. 1049]. v. Godwin, 19 N. Y. Suppl. 658, 46 N. Y. St.

94. Mass. Pub. Stat. c. 106, § 60, cl. 3. 936; Young v. Godwin, 19 N. Y. Suppl. 656,
95. Thacher v. King, 156 Mass. 490, 31 46 N. Y. St. 934; Kurtz v. Wigton, 34 Wkly.

N. E. 648. Notes Cas. (Pa.) 219.

96. Loekhart v. Van Alstyne, 31 Mich. 76, 1. Giddings v. Holter, 19 Mont. 263, 48
18 Am. Rep. 156. Pac. 8.

97. And the director is not relieved from 2. Wetter v. Lewis, 22 Misc. (N. Y.) 122,
liability for the balance of such a debt by the 48 N. Y. Suppl. 617.
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3. Statutory Liability Attaches to What Directors With Respect to Time
When Debt Was Contracted— a. Liability Attaches Only to Those Directors Who
Were in Office at Time of Default Already Prohibited. Liability under statutes

for official defaults and prohibited acts obviously attaches only to those directors
who were in office when the particular misprisions were committed. The rule
being that each one stands liable, or exempt from the particular liability, accord-
ingly as he did or did not participate in the particular wrong.' Under the opera-
tion of this principle a liability for contracting debts beyond tlie amount limited
by statute attaches only to those directors who were in office at the time the par-

ticular debt was contracted, provided the statute was then infringed by them.*
So where a statute requires an official statement to be made on a particular day,
or within a limited time after a particular day, the liability for failing to comply
with it attaches only to those who were in office at the time fixed for the state-

ment, and who might have made it, but failed so to do.°

b. Theory That Liability Attaches to Those Directors Who Were in Office

During Period of Default, and at Time When Debt Was Created. Where the
statute enjoins the making of certain reports, then it is a sound theory that unless

the language of the act imports otherwise, those directors become liable who were
in office (1) during the period of the default, and (2) during the period within
which the debt must have been contracted. The reason being that if they allow
the statutory date to pass without publishing the required statement, then, during
the period wherein they are in default, with respect to publishing it, they contract
debts on behalf of the corporation at their own peril.^ Where the statute allows
the directors a locus pmnitentice, they will it seems cease to be liable for debts
contracted after they set themselves right, by publishing the statutory statement,

3. Schley v. Dixon, 24 Ga. 273, 279, 71
Am. Dec. 121; Mutual Redemption Bank v.

Hill, 56 Me. 385, 96 Am. Dec. 470. That this

is the general rule (subject to exceptions) as

to shareholders see Larrabee v. Baldwin, 35
Cal. 155; Davidson v. Rankin, 34 Cal. 503;
Mokelumne Hill Canal, etc., Co. v. Woodbury,
14 Cal. 265 ; Williams v. Hanna, 40 Ind. 535

;

Tracy v. Yates, 18 Barb. (N. Y.) 152; Mc-
Cullough V. Moss, 5 Den. (N. Y.) 567; Har-
ger V. McCullough, 2 Den. (N. Y.) 119; Ad-
derly v. Storm, 6 Hill (N. Y.) 624; Moss v.

Oakley, 2 Hill (N. Y.) 265; Judson v. Rossie
Galena Co., 9 Paige (N. Y.) 598, 38 Am. Dec.

569. It follows that one nameji a director

of a corporation for the first year of its ex-

istence may by resigning his office before the

expiration of the year relieve himself of lia-

bility for the failure of the directors in office

for the subsequent year to make the report re-

quired by statute for that year. Jackson v.

CliflFord, 5 App. Cas. (D. C.) 312.

A possible exception to the statement of

the above text may exist in cases where di-

rectors who succeed those who committed the
wrong do acts which amount to a ratification

or to a continuation of it. Moses v. Ocoee
Bank, 1 Lea (Tenn.) 398.

4. Windham Provident Sav. Inst. v.

Sprague, 43 Vt. 502.

5. State v. Cox, 88 Ind. 254. See also in

illustration of the text Austin v. Berlin, 13

Colo. 198, 22 Pae. 433 (where tke statute
required an annual report to be made and
made the directors jointly and severally liable

for the debts contracted during the year in

case it is not made) ; Chandler v. Hoag, 2

Hun (N. Y.) 613, 5 Thomps. & C. (N. Y.)

[IX, P, 3. a]

197 (directors not liable whose terms of office

began after the indebtedness had been created,

and after default had been made by the pre-

vious board in failing to file the statutory
report) ; Seaman v. Goodnow, 20 Wis. 27.

So the filing of a false statement by the offi-

cers of a business corporation does not ren-

der them liable for debts of the corporation
contracted or for liabilities incurred before
the filing of such false statement. Witherow
V. Slayback, 11 Misc. (N. Y.) 526, 32 N. Y.
Suppl. 746.

6. Garrison v. Howe, 17 N. Y. 458; Mc-
Harg V. Eastman, 7 Rob. (N. Y.) 137. That
two things must concur under the New Yorlv
Manufacturing Act, default in publishing the
reports required by the statute, and the con-
tracting of the debt, see also Shaler, etc..

Quarry Co. v. Bliss, 27 N. Y. 297 [.affirming

34 Barb. (N. Y.) 309, 12 Abb. Pr. (N. Y.)
470]; Boughton v. Otis, 21 N. Y. 261. The
same is true under the New York statute of
1892, c. 688, § 30, and this although the debt
is evidenced by promissory notes of the cor-

poration which do not become due until after
the report for the following year is filed;

since it is the contracting of the debt during^
period of default, and not the date when it

becomes due, that fixes the liability. Shaler,
etc.. Quarry Co. v. Bliss, 27 N. Y. 297 ; Provi-
dent Steam, etc., Co. v. Council, 86 Hun
(N. Y.) 319, 33 N. Y. Suppl. 482, 67 N. Y.
St. 196. So ruled under Connecticut Rev.
Stat. § 404, p. 172. Provident Steam-Engine
Co. D. Hubbard, 101 U. S. 188, 25 L. ed. 78(i.

See also Witherow v. Slayback, 11 Mif.p.

(N. Y.) 526, 32 N. Y. Suppl. 746, 64 N. ^'.

St. 456.
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although not at the time required by the statute.' It will follow from this that

if a director goes out of office during the period of default, he will be liable only

for those debts which were contracted during the period of default and while he
was in office.' On the other hand a director coming into office after the default is

liable only for such debts as are contracted while he is in office, and before a

report is made and published.' Where the liability has attached by reason of

such a default, the directors cannot exclude themselves from it, by the retrospec-

tive act of filing a report relating to the period of such default.^" Under the

operation of this principle directors coming into office after the default are per-

sonally liable for such debts only as are contracted while they are in office, and
before a report is made and published ; so that if a director resigns the office he
is not liable for debts of the company in consequence of defaults committed after

he quits the office."

e. Liability of Dipeetops Holding Over. If after the time for the regular cor-

porate election is passed a director holds over and continues to act as such, he
becomes personally liable upon a failure to file the statutory report of the finan-

cial condition of the company.^^ But if at the expiration of his term he retires

from office and afterward performs no official act and assumes no official authority

he cannot be held so liable.^^

d. Where Liability Is Fop Signing and Filliig False Report. Where the lia-

bility is for signing and filing a false report it is held to attach only in respect of

corporate debts contracted subsequently to the time of filing the report, and
while the director continues in office."

e. Where Statute Ppohibits Contpaeting of Paptieulap Debts. Where the stat-

ute'^ prohibits the contracting of debts of a given description, such as debts

beyond the amount of the solvent stock of the corporation, the liability attaches

only to those who were in office at the time when the particular debt was con-

tracted, and who subsequently might have prevented or opposed the contracting

of it. It does not attach to a member of a former board, so as to make him
liable for the misconduct of his successors.^^ PlaintifE must therefore state that

the debt which he seeks to charge upon defendant was contracted under the

administration of defendant as a director."

f. Direetops Not Liable Fop Defaults Committed Before Coming Into Office.

It is a necessary deduction from what has preceded that unless the statute

is explicit to the contrary directors will not be liable for statutory defaults

7. Garrison v. Howe, 17 N. Y. 458 ; Mc- N. Y. Super. Ct. 269 ; Deming v. Puleston, 35
'

Harg V. Eastman, 7 Rob. (N. Y.) 137. N. Y. Super. Ct. 309.

8. Shaler, etc.. Quarry Co. v. Bliss, 27 13. Reed v. Keese, 37 N. Y. Super. Ct. 269.

N. Y. 297 [afflrming 34 Barb. (N. Y.) 309, Statute under which if the default occurs

12 Abb. Pr. (N. Y.) 470]; Andrews v. Mur- after the death of the creditor, the directors

ray, 33 Barb. (N. Y.) 354; Squires v. Brown, become liable to his executor. Carley v.

22 How. Pr. (N. Y.) 35. Hodges, 19 Hun (N. Y.) 187.

9. Boughton v. Otis, 21 N. Y. 261; Shaler, Statute under which the director becomes
etc., Co. V. Brewster, 10 Abb. Pr. (N. Y.) liable the moment the debt is contracted, it

464. being during the period of default. Chapman
10. Duckworth v. Roach, 8 Daly (K. Y.) v. Comstock, 58 Hun (N. Y.) 325, 11 N. Y.

159. Suppl. 920, 34 N. Y. St. 517.

11. Squire v. Brown, 22 How. Pr. (N. Y.) 14. Woods v. Godwin, 19 N. Y. Suppl. 658,

35. 46 N. Y. St. 937 ; Ashley v. Godwin, 19 N. Y.

Statute under which directors are held Suppl. 658, 46 N. Y. St. 936 ; Young v. God-
Uable by reason of the default for all debts win, 19 N. Y. Suppl. 656, 46 N. Y. St. 934.

of the corporation whenever contracted. 15. Here Ind. Rev. Stat. (1876), p. 654.

NimmoDS v. Hennion, 2 Sweeny (N. Y.) 16. Schofield v. Henderson, 67 Ind. 258.

663. This obvious principle of justice would apply

12. Tysen v. Fritz, 44 N. Y. App. Div. 562, in any relation. Schley v. Dixon, 24 Ga. 273,

60 N. Y. Suppl. 923 (especially where the 71 Am. Dec. 121.

governing statute provides that every director 17. Irvine v. McKeon, 23 Cal. 472, and
shall continue to hold his office until his sue- that he was " present when the same did

cessor has been elected) ; Reed v. Keese, 37 happen."
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committed by their predecessors and before they themselves came into the
office.'^

g. StatutoFy Wrongs Committed by One Board and Continued by Its Suc-
cessors. Subsequent directors and shareholders of a bank are not liable for the
fraud of their predecessors in issuing bills for circulation, contrary to the prohi-

bition of a statute before the amount of stock required by the charter has been
paid up in specie, if they do not participate in it ; but otherwise if they continue
the fraud by reporting to the public authorities from time to time that the
requisite amount has been paid."

h. Statute Under Which Directors Liable For All Debts Without Reference to

Date When Contracted. Statutes exist making directoi-s guilty of certain defaults

liable for all debts then existing, without reference to the dates when contracted.^
It was so held under a statute providing that officers knowingly making a false

certificate of the condition of the corporation should be " liable for all its debts,"

since this language could not be limited to debts occurring after the making of

such certificate.^'

i. When Debt Is Deemed to Have Been Contracted "After Such Violation."

Under a statute declaring that " if any corporation organized and established

under the authority of this act shall violate any of its provisions, and shall thereby
become insolvent, the directors ordering or assenting to such violation shall be
jointly and severally liable in an action founded on this statute for all debts con-

tracted after such violation as aforesaid," ^ it was held that where a series of acts

or a continuous course of conduct on the part of the directors in violation of the

statute, finally producing the insolvency of the corporation, is begun before the

debt of a creditor is contracted, the debt is not contracted "after such violation,"

although the series of acts or course of conduct is not completed, or the insolvency

of the corporation consummated until afterward.^

4. Statutory Liability For Debts Contracted Before Organization— a. Policy

of Statutes Creating This Liability. It has been held that members of a com-
pany not fully organized as a corporation are not liable as partners for debts con-

tracted by their directors.^ To obviate the injury which might accrue to the

public from such rules as this statutes exist in many of the states making the

directors and shareholders liable as partners, for the debts contracted for the com-
pany prior to the time when the organization of the company is completed in the

manner pointed out by the statute.^ Outside of statutes and of principles already

18. Mabey v. Adams, 3 Bosw. (N. Y.) 346; 23. Patterson v. Stewart, 41 Minn. 84, 42
Ogden y. Hollo, 13 Abb. Pr. (N. Y.) 300; N. W. 926, 16 Am. St. Rep. 671, 4 L. E. A.
Provident Steam Engine Co. v. Hubbard, 101 745.

U. S. 188, 25 L. ed. 786 (debt contracted be- Conclusiveness of the action of the creditor

fore the president of the corporation came in fixing the date of the debt so as to estop
into office, although it remained unpaid dur- him from averring that the debt was not due
ing the period when he neglected or refused until a later date. Bond v. Clark, 6 Allen
to comply with the requirements of the (Mass.) 361.

statute )

.

24. It is held in Massachusetts that mem-
19. Sehlej' v. Dixon, 24 Ga. 273, 71 Am. bers of a corporation, to whom a certificate

Dec. 121. of organization as a corporation has been
20. Miller v. White, 57 Barb. (N. Y.) 504, issued by the secretary of the commonwealth,

8 Abb. Pr. N. S. (N. Y.) 46; Nimmons v. in accordance with the statute of 1870, c. 224,

Hennion, 2 Sweeny (N. Y.) 663; Vincent »;. are not liable as partners before the whole
Sands, 11 Abb. Pr. N. S. (N. Y.) 366, 371 of the capital has been paid in, in violation

{.citing Shaler, etc., Quarry Co. v. Bliss, 34 of section 32 of that statute. Salem First
Barb. (N. Y.) 309, 12 Abb. Pr. (N. Y.) 470]. Nat. Bank i;. Almy, 117 Mass. 476. Compare
Statutes construed in these cases make the Haggerty v. Foster, 103 Mass. 17 ; Lancaster

directors guilty of the default liable " for all v. Choate, 5 Allen (Mass.) 530; Pierce v.

debts then existing." Nimmons «. Hennion, 2 Bryant, 5 Allen (Mass.) 91; Trowbridge v.

Sweeny (N. Y.) 663. Scudder, 11 Cush. (Mass.) 83; Fay v. Noble,

21. Felker v. Standard Yarn Co., 148 Mass. 7 Cush. (Mass.) 188.

226, 19 N. E. 220. 25. For examples of such statutes see Hipp
22. Minn. Laws (1873), c. 11, § 23; Minn. v. Muehleisen, 88 111. App. 55; 111. Eev. Stat.

Gen. Stat. c. 34, § 42. c. 32, § 18; Wis. Rev. Stat. (1878), § 1901.
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cohsidered ^' directors or other oflScers of inchoate corporations who assume to

contract debts not the debts of the assumed corporation, before it has acquired

its corporate character, become personally liable to pay those debts, on the ground
of breach of warranty of agency,^ although in doing so they may act in good
faitli.^ But that this is compatible with the conclusion that a person who knows
that he is dealing with a corporation before it has made publication of its articles

of incorporation, stating the amount of indebtedness which it can contract, as

required by law, cannot oljject that the publication was not completed, although
begun within the time specilied.^'

b. These Statutes Mandatory. A statute of this kind provided that the capital

stock of companies organized thereunder should be paid in within eighteen

months from the incorpoi-ation, and that if any company violated the ptovisions

of the act and thereafter became insolvent, its directors, ordering or assenting to

such violation, should be jointly and severally liable for all debts contracted after

such violation. This statute was held to be mandatory, and, in an action under
it, it was no evidence that tlie collection of payments for the stock was devolved
upon the treasurer.^

As these statutes involve the liability of

the members or shareh;>lders as well as that
of the directors they will be found more fully

treated supra, VIII, H, 1 ei seq.

That a judgment against the corporation,
execution, and return of nulla bona are
necessary to charge a director under such a.

statute see Berwind-White Coal Min. Co. v.

Ewart, 90 Hun (N. Y.) 60, 35 N. Y. Suppl.

573, 70 N. Y. St. 233.

Under the Illinois statute the members or
shareholders of a corporation illegally formed
are liable as partners for its acts or con-

tracts; and directors, officers, and agents act-

ing and contracting in its name render them-
selves personally liable independently of stat-

ute. Lovering v. McLaughlin, 161 111. 417,
44 N. E. 99 [affirming 46 III. App. 373].

Illustrations.— That a director cannot
avoid his liability upon his note given for

shares in the corporation on the ground that
the capital was not actually paid in cash, and
therefore that the corporation had never been
legally organized, see Raegener v. McDougall,
33 N. Y. App. Div. 231, 53 N. Y. Suppl. 484
[citing Chubb v. Upton, 95 U. S. C65, 24 L. ed.

523]. A corporation may maintain an action

against individuals who afterward became
shareholders and directors of the corporation
for fraudulent representations made to its

directors after their first meeting and before

the filing of their certificate of organization,

which was acted upon after their organiza-

tion. Scholfield Gear, etc., Co. v. Scholfield,

71 Conn. 1, 40 Atl. 1046. For a special find-

ing of fact which shows a liability under a
statute of this kind see Clark v. Kent, 80
111. App. 128 [affirmed in 181 111. 237, 54
N. E. 967]. The penalty imposed by such a
statute has been visited upon contracting of-

ficers of a corporation whose certificate of in-

corporation had been issued by tue secretary

of state, but not filed for record with the re-

corder of deeds of the county, as required by
another section of the statute. Edwards v.

Armour Packing Co., 90 111. App. 333 [af-

firmed in 190 111. 467, 60 N. E. 807]. Where
the governing statute makes the directors

[55]

liable if they assume to exercise corporate
powers before all the stock named in the

articles of incorporation " shall be subscribed

in good faith," they become so liable where
the ostensible subscribers do not intend to

pay for their shares, but intend merely to

purchase shares for other persons who do
not intend to pay for them. Clark v. Kent,
80 111. App. 128 [affirmed in 181 111. 237, 54
N. E. 967].
Wot liable on contracts made before being

empowered by by-laws.— The writer merely
states under this head what he regards as a
tenable decision (Hall ;;. Crandall, 29 Gal.

567, 89 Am. Dec. 64), under which, in con-

nection with a previous decision (Hall v.

Auburn Turnpike Co., 27 Cal. 255, 87 Am.
Dec. 75), somebody got plaintifi''s money and
neither the corporation nor the directors

were responsible.

26. See supra, IX, 0, 1 et seq.

27. Herod v. Rodman, 16 Ind. 241.

28. Farmers' Co-operative Trust Co. v.

Floyd, 47 Ohio St. 525, 26 N. E. 110, 21 Am.
St. Rep. 846, 12 L. R. A. 346. So as to pro-

moters. Hub Pub. Co. V. Richardson, 59 Hun
(N. Y.) 626, 13 N. Y. Suppl. 665, 37 N. Y.
St. 541. So where a corporation suspended
for sixteen years was galvanized into life, os-

tensibly reorganized, and made a means of

perpetrating a great swindle upon the public,

the immunities of its charter aflforded no pro-

tection to the conspirators. Bartholomew v.

Bentley, 15 Ohio 659,' 666, 45 Am. Dec. 596;
Bartholomew v. Bentley, 1 Ohio St. 37 (in a,

case between the same parties ) . The prin-

ciple laid down in Vose v. Grant, 15 Mass.
505, 515, per Jackson, J., that conspirators

cannot claim the immunities of corporators.
29. Thornton v. Baleom, 85 Iowa 198, 52

N. W. 190. That the authority conferred by
Tex. Rev. Stat. art. 585, to dispose of unsub-
scribed stock does not authorize the directors
to commence to do business before the stock
is all subscribed see Orynski v. Loustaunan,
(Tex. 1890) 15 S. W. 674.

30. Clow V. Brown, 134 Ind. 287, 33 N. E.
1126.
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e. Only Those Direetors Liable Who Participated in Contracting of Debts.

Here as in some other cases of the doing of wrongs authoritatively forbidden by
statute the liabihty falls only upon those directors who participated in contracting
the debts without previously complying with the law.^' Consequently a director

cannot be held liable under such a statute, where the indebtedness was contracted
before he became director.'^

d. Liable to Extent of Difference Between Amount of Capital Paid in and
Amount Which Should Have Been Paid in. It has been held that persons who
organize a corporation, and in the character of its directors enter upon the busi-

ness for which it was created and contract debts before the statutory amount of
capital has been paid in, become jointly and severally liable to creditors to the
extent of the difference between the amount of capital actually paid in and the
amount which the statute required to be paid in.''^

a. Liable For Making Sham Payments of Stock Subscriptions. For the direct-

ors to deposit their notes in the place of specie in payment of the stock for

which they had subscribed was not a compliance with such a statute, but was a

fraud upon the public of the most reprehensible character, which made theui
liable for the corporate debts under the terms of the statute.**

5. Statutory Liability For Failing to File Certain Reports— a. General
Description of These Statutes. In many of the states there exist statutes, and
even constitutional ordinances, requiring the directors or trustees of corporations

to make and file, in some designated public office, or to publish in some desig-

nated manner, at stated periods, reports of the condition of the company. If the

directors fail to perform this duty, they are made liable to pay any debts of the

company contracted during the period when they are thus in default. These
statutes, which make an agent liable to pay the debts of his principal in conse-

quence of a mere nonfeasance, fall within the class which are deemed penal and
are to be strictly construed. Most of the questions which have arisen under them
are of a general character, and are considered in the preceding subdivisions of

this article. It is scarcely necessary to say that such a statute does not render

directors liable to pay the debts of the corporation, unless the statute fixes this

penalty upon the failure to do the required aet.^^

b. To What Class of Corporations Liability of Directors Attaches Under These
Statutes. Whether a given corporation belongs to the class of corporations

required to file such a report must of course be determined by a reference to its

charter or governing statute.^' Under the' Kansas statute which uses the words,
" each corporation for profit," are included all classes of corporations formed for

pecuniary gain, including those which conduct a purely private business, such as

manufacturing.*'

e. To What Class of Directors Liability Attaches— (i) In General. Only
the trustees who are guilty of the negligence are liable.** The liability does not

extend to their successors in office.*' It seems that a trustee whose term of office

expired before the contracting of the debt will- not be liable, unless plaintiff

proves that he held over, and the fact of his holding over will not be presumed.*'

31. Edwards v. Dettenmaier, 88 111. App. 466; Chester Twist Drill, etc., Co. v. Wether-
366; Edwards v. Cleveland Dryer Co., 83 111. ill, 7 Del. Co. (Pa.) 390; Bole v. West View
App. 643. Oil Co., 29 Pittsb. L. J. N. S. 98.

32. Hoyt V. Hasse, 80 111. App. 187. 36. Cooke v. Pearee, 23 S. C. 239.

33. Hequembourg v. Edwards, 155 Mo. 514, 37. State v. Fenn, 60 Kan. 306, 56 Pac.
56 S. W. 490 Ireversing (Mo. 1899) 50 S. W. 483.

908 {citing Burns v. Peck, etc^ Co., 83 Ga. 38. Boughton v. Otis, 29 Barb. (N. Y.)

471; Farmers' Co-operative Trust Co. v. 196. j
Floyd, 47 Ohio St. 525, 26 N. E. 110, 21 Am. 39. Shaler, etc., Quarry Co. v. Bliss, 34
St. Eep. 846, 12 L. R. A. 346)]. Barb. (N. Y.) 309, 12 Abb. Pr. (N. Y.) 470

34. Schley v. Dixon, 24 Ga. 273, 71 Am. [affirmed in 27 N. Y. 297].
Dec. 121. 40. Philadelphia, etc.. Coal, etc., Co. r.

35. Margarge, etc., Co. r. Ziegler, 9 Pa. Hotchkiss, 82 N. Y. 471. What corporations
Super. Ct. 438, 43 Wkly. Notes Cas. (Pa.) are within the provisions of this statute.

[IX, P, 4, e]
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(ii) Db Facto Directors. The obligation to make and file tliis report and
the consequent liability do not attach to a trustee by virtue of the mere fact tliat

he has been elected as such ; there must be evidence of an express or implied

acceptance of the office.*' But one who has assumed the character of trustee

cannot escape the liability on the plea that he was not legally elected.*^

d. Directors Liable For Debts Contraeted During Period of Default and While
Such Directors Were in Office. Unless such a statute in terms affixes to the failure

to file the required report the penalty of paying antecedent debts of the corpora-

tion, its operation is to visit upon the delinquent directors the obligation of paying
those debts of the corporation which were contracted under their administratiou

and during the period of the default.^^ Where the statute charges the directors

in case of a default to file an annual report with a joint and several liability

for all the debts of the corporation "then existing,"*' it follows that successive

defaults by the same directors do not renew with respect to them tlie penalty
already incurred ; but that when a new director is elected a new default makes
him jointly and severally liable with the old directors for the debts then existing.*^

e. Liable For What Debts— (i) In General. It follows from the preceding
that a director is not liable by reason of a default in failing to file the required
report for a debt contracted after he ceased to be a director.*' It has been held
on the one hand that the bond of a corporation not due at the time of the default

of the directors in filing the required report does not deprive it of the character

of an "existing debt" within the meaning of the statute;*' and on the other

hand that a note indorsed by the corporation at a time when it was in default in

the filing of its statutory report, but which did not fall due until after the next
annual report of the corporation had been filed, would not charge the directors

with personal liability, since the liability on the note did not become a debt with
respect to the corporate indorser, until after the default by the maker and a

notice thereof to the indorser.**

Allen V. Clark, 21 N. Y. Suppl. 338, 49 N.
Y. St. 175.

That the publication in an obscure paper

of limited circulation does not comply with
the statute, but renders the trustees liable.

Whitney v. Cammann, 60 N. Y. Super. Ct.

391, 18 N. Y. Suppl. 200, 45 N. Y. St. 570.

That the statute does not by implication

prohibit a forfeiture of the charter see People
1-. Buffalo Stone, etc., Co., 131 N; Y. 140, 29
N. E. 947, 42 N. Y. St. 753, 15 L. E. A.

240.

That the words " each year " in the amend-
ing act of 1875, c. 110, take the place of the

word " annually " in the original act of

1848, e. 40, section 12, and leave the statute

of the same import see Allen v. Clark, 21

N. Y. Suppl. 338, 49 N. Y. St. 175.

41. Cameron v. Seaman, 69 N. Y. 396, 25

Am. Eep. 212.

42. Easterly v. Barber, 65 N. Y. 252.

43. M. I. Wilcox Cordage, etc., Co. v.

Mosher, 114 Mich. 64, 72 N. W. 117; Gen-
nert v. Ives, 102 Mich. 547, 61 N. W. 9 (con-

struing the words " willfully neglect or re-

fuse") ; Gold V. Clyne, 134 N. Y. 262, 31 N".

E. 980, 47 N. Y. St. 770, 17 L. R. A. 767;
Kirkland v. Kille, 99 N. Y. 390, 2 N. E. 36;

Bruce v. Piatt, 80 N. Y. 379; Losee v. Bul-
lard, 79 N. Y. 404; Huguenot Nat. Bank v.

Studwell, 74 N. Y. 621; Jones v. Barlow, 62
N. Y. 202.

44. As for example N. Y. Laws (1892),
c. 688, § 30.

45. Morgan r. Hedstrom, 164 X. Y. 224,

58 N. E. 26 [affirming 25 N. Y. App. Div. 547,
49 N. Y. Suppl. 1049].

N. Y. Laws (1892), c. 688, § 30, making the
directors of a corporation failing to file an
annual report liable for its debts, unless
within a prescribed time after the time lim-

ited for filing such report they file a certifi-

cate of the refusal of the other directors to

file the report, does not apply where before

the time expires the corporation ceases to

exist. Western Nat. Bank v. Faber, 29
Mise. (N. Y.) 467, 62 N. Y. Suppl. 82. For
a case construing the same statute and charg-
ing a director with liability see Union Bank
V. Keim, 52 N. Y. App. Div. 135, 64 K. Y.
St. 1070.
A statute making any director who fails

or refuses to make the required report liable
for " all debts " of the corporation renders
them liable for a debt of the corporation in-

curred after one default in failing to file such
a report and before a second report. Sagi-
naw Bank v. Pierson, 112 Mich. 410, 70 N. W.
901 [citing Felkner v. Standard Yarn Co., 148
Mass. 226, 19 N. E. 220].

46. Sinclair v. Fuller, 158 N. Y. 607, 53
N. E. 510 [affirming 9 N. Y. App. Div. 297, 41
N. Y. Suppl. 193, 75 N. Y. St. 641].

47. Lee v. Jacob, 38 N. Y. App. Div. 531,
56 N. Y. Suppl. 645 [explaining Jones v. Bar-
low, 62 N. Y. 202].

48. Western Nat. Bank v. Faber, 29 Misc.
(N. Y.) 407, 62 N. Y. Suppl. 82.

[IX, P, 5. e. (i)]
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(ii) Debt Must Be Valid as Against Coefoeation. Under a principle

already explained''^ the debt for wliicli alone the director can be charged must be
a valid debt as against the corporation itself. If the obligation was fraudulently
imposed upon the corporation there is no personal liabilicy ;

^ and in general the
directors may set up, in a proceeding against them to enforce this liability, any
defense to which the original indebtedness was subject.^' It was so held where the

debt consisted of a note which had been so altered as to discharge tlie corporation.^^

f. Time at Which Debt Is Deemed to Accrue— (i) In Geneeal. On the
ground that these statutes are penal and hence, to be strictly construed,^^ it has
been held that the directors will not be charged if they were not in default at

the time the note was given, although they were in default at the time the debt
was first contracted.^ Subsequent cases, however, hold that if the directors are

in default at the time the debt was first contracted, their liability is fixed, and is

not discharged by the taking of a. note by the creditor of the corporation.^'^

Neither is such liability affected by a renewing of the note,^^ or by the recovery
of a judgment against the corporation.^''

(ii) Wbeee Conteagt Is to Deliybe oe Receive Goods. Under a con-

tract to furnish to a corporation materials to be delivered at stated times, to be
paid for ill the company's 'Tiotes at ninety daj's, it seems that the debt would be
deemed to arise from the time when the materials were delivered, and not from
the time when the contract was made.'' And where the contract was to deliver

a certain number of articles, and its terms were such that the vendor could not
demand payment until all were delivered, the fact that some of them may have
been delivered during a period of default would not be sufficient to charge the
trustees for the debt, if a report was made and filed in conformity with the stat-

ute before the delivery was complete. The court proceeded upon the ground
that the statute being highly penal the directors ought not to be charged under it

with liability for an uncertain and contingent debt.''

g. Debts Must Be Actually Due. Whatever will defeat the right of the cor-

poration suing for the indebtedness will be available as a defense upon the part

of the director. Pie is liable only where tlie debt of the corporation is actually

due, and where the present right of action exists against it therefor.™

h. Effect of Dissolution of CorpoFation. "Where a contract has been made to

erect buildings for the corporation, and the work is not completed, and payment

Liable for " existing debts " under New payment of an old debt, but merely an evi-

York Manufacturing Act.— This statute dence of it or additional security. Freeland
makes directors liable for all antecedent v. MeCuUough, 1 Den. (N. Y.) 414, 43 Am.
debts of the corporation which are due and Dec. 685.

payable at the tiine when the penalty for Under the New York Manufacturing Act
failing to file the statutory report attaches. the fact that the company is closing up its

It does not include a promissory note not due affairs and has ceased to do business does

until after default. Nimmons v. Hennion, 2 not excuse the omission to file the report;

Sweeny (N. Y.) 663. nor does the fact that the creditor claiming

49. See supra, iX, P, 2, d. the advantage of the statute is a shareholder,

50. Adams v. Mills, 60 N. Y. 533. cognizant of the financial condition of the
51. Jones ;:. Barlow, 62 N. Y. 202. company. Sanborn v. Lefferts, 58 N. Y. 179.

52. Butte First Nat. Bank v. Weidenbeck, But it is otherwise where the creditor is him-
87 Fed. 271. self a trustee of the corporation; he cannot

53. See supra, IX, P, 1, b et seq. enforce against his co-trustee a forfeiture for
54. Garrison v. Howe, 17 N. Y. 458. a wrong in which he himself has participated.

55. Jones v. Barlow, 38 N. Y. Super. Ct. Easterly r. Barber, 65 N. Y. 252.

142; Deming r. Puleston, 35 N. Y. Super. Ct. 58. Garrison v. Howe, 17 N. Y. 458.

309 [affirmed in 55 N. Y. 655]. 59. Whitney Arms Co. v. Barlow, 63 N. Y.
56. Breitung v. Lindauer, 37 Mich. 62, 20 Am. Rep. 504, 68 N. Y. 34. Compare

217. Cadv r. Sanford, 53 Vt. 632.

57. Vincent v. Sands, 33 N. Y. Super. Ct. 60. Gold v. Clyne, 134 N. Y. 262, 31 N. E.
511, 11 Abb. Pr. N. S. (N. Y.) 366; McHarg 980, 47 N. Y. St. 770, 17 L. R. A. 767
V. Eastman, 7 Rob. (N. Y.) 137. These cases [affirming 58 Hun (N. Y.) 419, 12 N. Y.
proceed upon the doctrine that the promissory Suppl. 531, 35 N. Y. St. 582] ; Jones v. Bar-
note given for an antecedent debt is not the low, 62 N. Y. 202.

[IX, P, 5, e, (n)J
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therefor is not made until after a dissolution of the corporation, the debt is not

within the statute." The existence of a corporation is not terminated so as to

relieve the directors of the duty of filing the annual report required by the gov-

erning statute, because the corporation has transferred a large part but not ail of

its property, provided it still exercises acts of absolute ownership over some o. it.''^

A statute of New York, making directors failing to file a prescribed annual report

liable for the debts of the corporation iinless, within a stated time after the linii-

tatioii for filing the report, they file a certificate of the fact that the other directors

have refused to file the report, does not apply where, before the time for filing this

certificate has expired, the corporation has ceased to exist.*^

i. Report Filed in County or Counties Where Copporation Conducts Its Busi-

ness. The provisions of the statutes of Michigan ^ requiring certain reports to

be tiled in the county or counties where the corporation may conduct its business

is, when taken in connection with tiie rest of the statute, construed to mean that

the report must be tiled in each county in which the material business of the cor-

poration is done.''

j. Effect of Giving Time to Corporation. Where the creditor at the request

of the corporation gives a furtiier time within which to pay the debt, this does

not have the effect of discharging the directors, since they are conclusively deemed
to assent thereto.''^

k. Effect of Corporation Being Adjudged a Bankrupt. The fact that after the

personal liability of the directors, by reason of their failure to file the required

report has occurred, the corporation has been adjudged a bankrupt, and that

notes accepted by a majority of its creditors in discharge of its indebtedness have
not fallen due, does not prevent the creditors from maintaining an action to

enforce the personal liability of the trustees, since this liability is created by stat-

ute, and is a cause of action entirely independent of a cause of action against the

corporation.*''

1. What Will and What Will Not Excuse Filing of Sueh Report. The con-

struction of the New York Manufacturing Act is that the making and publishing

of the report does not comply with the statute, but that it must also be filed as

therein provided ; that the trustees must make and verify the report within the

time prescribed by the statute, twenty days after the close of the year, and that

having done this they may file and publisli it as soon thereafter as may be con-

sistent with reasonable diligence and good faith, without incurring the penalty of

61. Gold V. Clyne, 134 N. Y. 262, 31 N. E. etc., Co. v. Beeelier, 26 Hun (N. Y.) 48. It

980, 47 N. Y. St. 770, 17 L. R. A. 767 is not enough that the report be made out
[affirming 58 Hun (N. Y. ) 419, 12 N. Y. and ready to file within twenty days from
Suppl. 531, 35 N. Y. St. 582]. the first of January; it must be actually

62. Witherow v. Slaybaek, 158 N. Y. 649, filed within that time. When it was made
53 N. E. 681, 70 Am. St. Rep. 507 [reversing out and got ready to be filed is immaterial,
11 Misc. (N. Y.) 526, 32 N. Y. Suppl. 746, so that it contains a truthful statement of

64 N. Y. St. 456]. the facts required by the statute as of that
63. Pittsburgh Reduction Co. v. De Leon, date. Butler r. Snialley, 101 N. Y. 71, 4

29 Misc. (N. Y.) 130, 60 N. Y. Suppl. 262. N. E. 104. The directors are not exonerated
64. Mich. Comp. Laws, c. 63, §§ 5, 18, by filing a report on the twenty-eighth day

19. of the preceding December, the statute re-

65. Van Etten v. Eaton, 19 Mich. 187. quiring it to be filed within twenty days
, Meaning of the expression " within twenty from the first day of January. Cincinnati
days from the first day of January," in the Cooperage Co. v. O'Keefe, 44 Hun (N. Y.)
New York Manufacturing Act.— It means 64.

that it must publish the required report in 66. Jones v. Barlow, 62 N. Y. 202. The
the January succeeding its organization, al- case resembles the rule that the giving of
though a year has not elapsed. Union Iron time to the principal debtor does not dis-
Co. V. Pierce, 24 Fed. Cas. No. 14,367, 4 charge the surety who assents thereto.
Biss. 327. Contra, Cameron v. Seaman, 69 Wright v. Storrs, 32 N. Y. 691.
N. Y. 396, 25 Am. Rep. 212. Compare Cinoin- 67. Wood, etc., Co. v. English, 55 N. Y.
nati Cooperage Co. v. O'Keefe, 120 N. Y. 603, App. Div. 549, 67 N. Y. Suppl. 371 [revers-
24 N. E. 993, 31 N. Y. St. 912; Knox v. Bald- ing 31 Misc. (N. Y.) 557, 65 N. Y. Suppl
win, 80 N. Y. 610; Victory Web Printing, 521].

[IX, P, 5, 1]
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the statute.^ The fact that a company is closing up its affairs and has ceased to

do business does not exonerate the trustees from lial^ility for faihng to file such a

report ;*' but a total abandonment of the enterprise, either before™ or after'' the

corporate organization was effected, may be shown in defense. The filing of such

a report is excused where, before the time for filing it arrives, the object fails for

which the corporation was organized, and there is no intention to prosecute its

business ;™ as where it is adjudged a bankrupt and its entire property has passed

into the hands of an assignee in bankrujjtcy ;" or where, prior to the date at

which the report should be filed, an application for a receiver has been made,
followed by the appointment of a receiver subsequently to such date ;''^ or where
the trustees pass a resolution that the corporation shall cease to transact business,

and thereupon resign their offices to take effect at the end of their term, and do
not act afterward.'^ But in the view of another court it is not excused, although
the corporation has become insolvent and has entirely abandoned its business, and
all its property has been turned over to one of its trustees in satisfaction of an

indebtedness, and none of its officers or trustees have exercised any corporate act

or function for tiie period of two months, and there is no intention to resume
the business of the corporation^^ The omission thus to file the report is not

excused by intrusting the duty to another who fails to perform '\i7' On the other

hand the making and filing of a report as required by such a statute, after the

life of the corporation has expired by limitation, will not raise any presumption
of law that statutory proceedings have been taken to extend its period of exist-

ence.''^ In short the construction of the New York statute is that a technical dis-

solution is not necessary to absolve the trustees from the duty of making, publish-

ing, and filing such a report, but that a de facto dissolntion or total abandonment
will be sufiicient.''' It is no ground for excusing the directors of a coi'poration

68. Whitney v. Cammann, 137 N. Y. 342,

33 N. E. 305, 50 N. Y. St. 664; Butler v.

Smalley, 101 N. Y. 71, 4 N. E. 104; Cameron
V. Seaman, 69 N. Y. 396, 25 Am. Eep. 212.

69. Sanborn v. Leflferts, 58 N. Y. 179, 16

Abb. Pr. N. S. (N. Y.) 42; Brown v. Clark,

81 Hun (N. Y.) 267, 30 N. Y. Suppl. 801, 62

N. Y. St. 764.

70. De Witt V. Hastings, 69 N. Y. 518.

71. Losee v. Bullard, 79 N. Y. 404; With-
erow V. Slayback, 11 Misc. (N. Y.) 526, 32

N. Y. Suppl. 746, 64 N. Y. St. 456.

72. Kirkland v. Kille, 99 N. Y. 390, 2 N.
E. 36; Carraher v. Mulligan, 4 Silv. Supreme
(N. Y.) 550, 8 N. Y. Suppl. 42, 28 N. Y.
St. 439.

73. Bruce v. Piatt, 80 N. Y. 379.

74. Jersey City First Nat. Bank v. Lamon,
130 N. Y. 366, 29 N. E. 321, 8 N. Y. Suppl.
444, 41 N. Y. St. 684 [reversing 55 Hun
(N. Y.) 414, 29 N. Y. St. 181].
75. Van Amburgh v. Baker, 81 N. Y. 46.

76. Gans v. Switzer, 9 Mont. 408, 24 Pac.

18.

77. Gans v. Switzer, 9 Mont. 408, 24 Pac.

18.

Whether it is excused by the existence of

an injunction see Whitney v. Cammann, 137

N. Y. 342, 33 N. E. 305, 50 N. Y. St. 664
[affirming 60 N. Y. Super. Ct. 391, 18 N. Y.
Suppl. 200, 45 N. Y. St. 570].
78. Gold V. Clyne, 134 N. Y. 262, 31 N. E.

980, 47 N. Y. St. 770, 17 L. R. A. 767.

79. Losee v. Bullard, 79 N. Y. 404.

Subsequent bankruptcy of trustee.— The
fact that after the term of his office had ex-

[IX, P, 5, 1]

pired and before the debt in favor of plaintiff

was contracted by the corporation the trus-

tee filed his petition in bankruptcy, including

in his list of assets his shares of stock in the

corporation, and was adjudged a bankrupt,
and assigned and delivered his shares to the

assignee and received his discharge, and that
after the filing of the petition in bankruptcy
he had no connection with the corporation,

has been held a good defense to an action to

charge him under the New York statute.

Philadelphia, etc.. Coal, etc., Co. v. Hotch-
kiss, 82 N. Y. 471.

Circumstances under which directors liable.

—Where a judgment was recovered on a four
months' draft of the corporation, dated Nov.
3, 1877, and the corporation failed to file the
reoort required by the statute in the follow-

ing January, it was held that the judgment
creditor could maintain an action to enforce
the liability of the president. South Nor-
walk First Nat. Bank v. Fenton, 23 Hun
(N. Y.) 309. Where money was loaned to
the corporation in 1873, for the recovery of

which a cause of action accrued in 1874, in

consequence of the failure of the directors to

file the statutory report in that year, and
there was another default in 1875, and the
action was commenced under the statute in

March, 1877, it was held not a good objection

that the cause of action accrued in 1874,
when made for the first time after the trial

had taken place. Duckworth v. Roach, 81

N. Y. 49. For a failure of the report of

trustees of a manufacturing corporation to

comply with both N. Y. Laws (1848), c. 40,
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from filing a statutory report, that its accounts have not heen kept in such a way
as to enable them to give a detailed statement of receipts and disbursements, as

required by the blank form furnished by the secretary of state f^" that the auditor

of the state who prescribed the form of such reports failed to notify the corpora-

tion of it, or to mail to it a copy of the prescribed form ;
^' or that the directors

are liable to creditors of the corporation under another statute, for causing its

insolvency by violations of the law relating thereto.^

m. Defenses Against This Liability— (i) In General. Defendant in sucli a

proceeding is entitled to prove that the enterprise of the contemplated company
was abandoned before its formation ; that no papers were filed ; that he sur-

rendered his stock, and notified the acting president that he would have nothing
to do with it : and that in fact he had no further connection with it.^ On the

trial of such an action the defense that the omission to file the report was in con-

sequence of the advioe of plaintiff, given on the ground that the filing of the

report would hurt the credit of the corporation, which was at tlie time largely

indebted, sliould be submitted to the jury.^ But where the indebtedness with
which the director was sought to be charged for failing to file the statutory annual
report consisted of bonds of the corporation, it was no defense that he was in

default in failing to comply with the statute at the time when he sold the bonds
to plaintiff.^^

(ii) Statute of Limitations. The statute of limitations runs in favor of the

trustees from the time of each particular failure to file the statutory report, and
a subsequent failure, or any successive number of subsequent failures, does not

operate to extend the time within which suit must be brought against them.^^

Where the indebtedness of the corporation with respect to which it is sought to

charge the directors for failing to file the statutory annual report is evidenced by
bonds of the corporation, the statute of limitations does not begin to run until the

bonds mature ; and under the statute of New York the creditor is in time if his

action is brought within three years from that date.^'

n. Construction of Other Such Statutes— (i) Oalifohnia Statute Requir-
ing Posting of Itemized Accounts and Balance -Sheets. The California

statute ^ requiring the posting of itemized accounts and balance-sheets is construed

as referring to two separate papers, either of which may be posted. The detailed

statement mentioned in the statiite is construed as applying only to the itemized

account; so that the apparent purpose of the statute may be conveniently evaded
by filing a balance-sheet merely, and a " balance-sheet," according to the commer-
cial understanding of the term, posted by the directors of a mining corporation,

and N". Y. Laws (1853), c. 333, the trustees 80. State v. Fenn, 60 Kan. 306, 56 Pac.
become liable for all the debts of the com- 483.

pany, as provided by section 12 of said chap- 81. Louisville, etc., Perry Co. v. Com., 104
ter 40. Philadelphia, etc.. Coal, etc., Co. v. Ky. 726, 47 S. W. 877, 20 Ky. L. Rep.
Hotehkiss, 82 N. Y. 471; Blake v. Wheeler, 927.

18 Hun (N. Y.) 466. What corporations are 82. Clow v. Brown, 150 Ind. 185, 48 N. E.
within the provisions of this statute. Allen 1034 [rehearmg denied in 49 N. E. 1057].

V. Clark, 21 N. Y. Suppl. 338, 49 N. Y. St. 83. De Witt v. Hastings, 69 N. Y. 518.

175. That the publication in an obscure 84. Carraher v. Mulligan, 4 Silv. Supreme
paper of limited circulation does not comply (N. Y.) 550, 8 N. Y. Suppl. 42, 28 N. Y.
with the statute but renders the trustees lia- St. 439.

ble see Whitney v. Cammann, 60 N. Y. 85. Morgan v. Hedstrom, 164 N. Y. 224,

Super. Ct. 391, 18 N. Y. Suppl. 200. That 58 N. E. 26 [afftrming 25 N. Y. App. Div.
the statute does not by implication prohibit 647, 49 N. Y. Suppl. 1049].

a forfeiture of the charter see People v. Buf- 86. Losee v. BuUard, 79 N. Y. 404 [distin-

falo Stone, etc., Co., 131 N. Y. 140, 29 N. E. guishing Boughton v. Otis, 21 N. Y. 261];
947, 42 N. Y. St. 753, 15 L. R. A. 240. That Cornell v. Roach, 9 Abb. N. Gas. (N. Y.) 275.

the words " each year " in the amending act See also Merchants' Bank v. Bliss, 35 N. Y.
of 1875, c. 110, take the place of the word 412.
" annually '' in the original act of 1848, c. 87. Morgan v. Hedstrom, 164 N. Y. 224,

40, § 12, and leave the statute of the same 58 N. E. 26 [affirming 25 N. Y. App. Div.
import, see Allen v. Clark, 21 N. Y. Suppl. 547, 49 N. Y. Suppl. 1049].

338, 49 N. Y. St. 175. 88. Cal. Acts (1880), p. 134.

[IX, P, 5, n. (I)]
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is sufficient, although it does not contain all the particulars mentioned in the first

section.^' In an action under this statute it must be alleged that monej had in

fact been received and liabilities incurred. An allegation that the directors pre-

tended to have received large sums of money and incurred large liabilities is not

sufficient.'" The directors are liable for the wilful failure of tlie superintendent

to make the reports therein required, but not for his negligence in failing to make
them.'' The st9,tute does not render the directors liable for each failure to post

the verified balance-sheet therein required.'^ Where it appeared in evidence, in

an action under the statute, that a director and shareholder, when elected super-

intendent, served as such, although declaring that he would not, and managed the

business of taking out ores and working them, it was held that a finding that the

corporation worked its mines was justified."' The mere fact that the directors

have not the information sufficient to enable them to post the itemized account

or balance-sheet required by the statute is no defense to such an action, unless

they make it appear that they could not obtain the necessary information.**

Where a right of action accrues to a shareholder by reason of the failure of the

directors to post the itemized account at the time required by the statute, it

is not avoided by posting it at a subsequent time, although before an action is

actually commenced.'' It is no defense to an action to recover the penalty

prescribed by this statute that plaintiff had knowledge or the means of knowl-
edge of the condition of the accounts of the corporation.'^ A wilful and inten-

tional purpose to violate the statute is not a necessary predicate of the right

to recover the penalty, at least where no attempt is made to comply with its

requirements."

(ii) Colorado Statute PsESOSiBme Countym Whicb Report Is to Be
Filed. The annual report of the directors of a corporation, required by the

Colorado statute to be filed in the county where its principal business is carried

on, must be filed in the county stated in the certificate of incorporation as the

principal place of business, and not in that in which the business is actually

transacted. The liability denounced by this statute cannot be avoided by a

statement in the certificate of incorporation that the principal business is to

be carried on in another state or in any part of Colorado, where it also states

that the principal business office is in a certain county.'^

(in) KENTUCKY Statute Aoainst ''Wilfully Failino or Refusing to
MakeReports" Etc. A statute of Kentucky provides that " any corporation or

officer thereof wilfully failing or refusing to make reports as required by its charter

shall be deemed guilty of a misdemeanor." " Ignorance of the law is no defense

in this case to a prosecution thereunder any more than in any other case. It is

not necessary that the officers of the corporation should know of the existence of

the statute, in order to make them liable for failing to comply with its provisions.*

There was not a " wilful " failure to comply with the statute, where the corpora-

tion gave to its attorney, in good faith and in ample time, the data necessary for

89. Eyre v. Harmon, 92 Gal. 580, 28 Pao. itemized balance-sheet imposed by the Cali-

779. fornia act of March 30, 1874 upon directors

90. Hewlett v. Epstein, 63 Cal. 184. of all corporations formed for that purpose,

91. Eyre v. Harmon, 92 Cal. 580, 28 Pac. by the fact that it has not engaged in min-

779. ing. Prancais v. Somps, 92 Cal. 503, 28 Pac.

92. Loveland v. Garner, 71 Cal. 541, 12 592.

Pac. 616. 96. Ball v. Tolman, 119 Cal. 358, 51 Pac.

93. Beal v. Osborne, 72 Cal. 305, 13 Pac. 546.

871. 97. Ball v. Tolman, 119 Cal. 358, 51 Pac.

94. Schenck v. Bandmann, 81 Cal. 231, 22 546.

Pac. 654. 98. Tabor v. Commercial Nat. Bank, 62

95. Schenck v. Bandmann, 81 Cal. 231, 22 Fed. 383, 10 C. C. A. 429.

Pac. 654. 99. Ky. Stat. (1899), § 4087.

What not excuse.— A director of a corpo- 1. Louisville, etc.. Ferry Co. v. Com., 104

ration organized for mining purposes is not Ky. 726, 47 S. W. 877, 20 Ky. L. Rep.

relieved from the making and posting of an 927.

[IX, P, 5. n, (I)]
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ttie making of the report, and the auditor of the state, although not authorized

by statute so to do, granted the attorney an extension of time.^

(iv) Massa chusmtts Statute. Construing the Massachusetts statute ' requir-

ing certain annual reports, it has been held that if the certificate named in the

statute is made and deposited in any month during one year, the officers •will be
liable for any debts contracted after the corresponding month of the year next

ensuing, if they do not within that time make, and deposit a regular certificate,

and that they will continue to be so liable for debts contracted until the proper

certificate is made and deposited by the directors ; but that they will not be liable

for any debt contracted during or until after the expiration of the whole of the

next corresponding month.* Under such statutes a liability attaches to de faoto
directors as well as those who are such de jure,^ in conformity with a rule already

stated.' The acting officers of a corporation will not be allowed to avail them-
selves of any informalities which have taken place at the meeting at which they

were chosen, in order to escape the liability imposed by such statute.'

(v) Michigan Statute— Wilful and Intentional Neoleot to File
Annual Report. U-ider a statute of Michigan making the directors of corpo-

rations who wilfully and intentionally neglect to tile annual reports of their

affairs personally liable for their debts, the neglect to tile such reports is presumed
to be wilful and intentional.^

(vi) Montana Teeritosial Statute. This statute was not repealed by
the provision of the constitution of Montana declaring that no company or cor-

poration formed under the laws of any other state or territory shall have any
greater rights or privileges than those possessed by corporations created under the

laws of the state.'

(vn) New York Statute Requiring Written Notice Within Three
Years. The Stock Corporation Law of this state was amended in the year 1899,'"

by providing that no director of a corporation shall be liable to a creditor of the

corporation, "because of failure to make and file an annual report, whether here-

tofore or hereafter accruing," unless written notice is served on him within three

years. This statute does not apply to actions to enforce such liability of direct-

ors which were commenced before its passage."

0. Sufflcieney of Report— (i) In Point of Form— (a) Signed hy Majority

of Board. .
Under a statute requiring the prescribed annual report to be signed

by a majority of the trustees, or by a majority of the directors, unless it is so

signed it is a nullity, and the filing of it does not operate to release the directors

from their statutory liability.'^ The annual report demanded by this statute

must be signed by the trustees in point of fact ; and signing the names of the

trustees by the secretary and a verification by him will not be sufficient.'^' But it

is sufficient if it be signed by the majority of a de facto board of directors ; so

that, although the board has been irregularly reduced from twelve to nine, yet a

report signed by six of the nine will be sufficient." So where the number of the

2. Suburban Electric Co. v. Com., 55 S. W. 11. Shepard v. Fulton, 55 N. Y. App. Div.

684, 21 Ky. L. Rep. 1556. See also State v. 329, 66 N. Y. Suppl. 861 ; Gundlach-Bund-
Moore, 69 N. H. 99, 35 Atl. 584. schu Wine Co. v. Fritz, 49 N. Y. App. Div.

3. Mass. Stat. (1851), c. 133, § 9. 647, 63 N. Y. Suppl. 198; Lpeb v. Bien, 49
4. B'ond V. Clark, 6 Allen (Mass.) 361. N. Y. App. Div. 638, 63 N. Y. Suppl. 202;

' 5. Newcomb z;. Reed, 12 Allen (Mass.) 362. St. George Vineyard Co. v. Fritz, 48 N. Y.

6. See siipra, IX, P, 1, o. App. Div. 233, 62 N. Y. Suppl. 775.

7. Thayer v. New England Lithographic 12. Leonard v. Paber, 52 N. Y. App. Div.

Steam Printing Co., 108 Mass. 523. 495, 65 N. Y. Suppl. 391 ; Westerlield v.

8. M. L Wilcox Cordage, etc., Co. «. Mosher, Radde, 12 Daly (N. Y.) 450, 67 How. Pr.

114 Mich. 64, 72 N. W. 117. (N. Y.) 204.

9. Butte First Nat. Bank v. Weidenbeck, 13. Bolen v. Crosby, 49 N. Y. 183.

87 Fed. 271 loritioizing Criswell v. Montana 14. Wallace v. Walsh, 125 N. Y. 26, 25
Cent. E. Co., 18 Mont. 167, 14 Pac. 525, 33 N. E. 1076, 34 N. Y. St. 426, 11 L. R. A.
L. R. A. 554]. 166 [affirming 52 Hun (N. Y.) 328, 5 N. Y.

10. N. Y. Laws (1889), c. 354. Suppl. 351, 23 N. Y. St. 641].

[IX, P, 5, 0, (I), (a)]
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directors has been reduced by the changing in the by-laws and signing by a

majority of directors, this reduced number will be sufficient, although the bill has

not been filed in the proper offices.^'

(b) Verification of Report. Under a statute requiring the annual report to

be " verified by the oath of the president or vice-president and treasurer or secre-

tary," a verification by the president alone is insufficient, but the statute demands
a verification by the oath of either the president or vice-president, together with
that of either the treasurer or the secretary ;

'* in which case the directors are

liable precisely as though no report had been filed." A sworn statement of the

president of the corporation that the report is " true to the best of his knowledge
and belief " is a sufficient verification so far as he is concerned.^*

(ii) InPoint OFSubstance~{l) Need Not State How Much Capital Paid
in Cash, and How Much in Property. It was at one time supposed that the

clause of the statute requiring the report to state " the amount actually paid in
"

of the capital required it to state how much was paid in in cash and how much
in property.'' But proceeding on the ground that tjie statute being penal, is to

be strictly construed,^" the court of appeals of that state, two judges dissenting,

held that no liability attaches for failing so to state in such a report.^* A state-

ment in an annual report that the " capital stock had been paid up in full " is suf-

ficient to comply with this requirement.^^

(b) When Report Too Indefinite. Under a statute requiring stock corpora-

tions to make annual reports, stating the amount of their assets, or the amount
which their assets at least equal, an annual report of such a corporation stating

that its assets did not exceed a certain amount was held too indefinite to protect

its directors from a personal liability for its debts.^

(c) What Language Sufficient to Show That Report Is Intended to Be Made
as of First Day of Preceding January. Where the report purported to state

the amount of the capital stock; the proportion actually paid in ; the amount, and
in general terms the nature of its existing assets and debts, and of its receipts and
expenditures during the year ending the preceding thirty-first of December, and

15. International Bank v. Faber, 86 Fed. oath of the treasurer or secretary, in addi-

443, 30 0. C. A. 178. tion to that of the president, where the see-

Where the statute required that the report retary had resigned and no successor had
should be signed " by the president and a been elected, and four months had elapsed

majority of the trustees," and a bare ma- since his resignation without acceptance

jority of the trustees signed, and one of them thereof; since such resignation was effective

was president, this satisfied the statutory re- although not accepted (International Bank
quirements. Brand v. Godwin, 15 Daly v. Faber, 86 Fed. 443, 30 C. C. A. 178).

(N. Y.) 456, 8 N. Y. Suppl. 339, 9 N. Y. 19. Accordingly the following statement

Suppl. 743, 29 K. Y. St. 143. was held to be defective: "Amount of capi-

16. Manhattan Co. v. Kaldenberg, 27 N. Y. tal stock, of which all but five shares were
App. Div. 31, 50 N. Y. Suppl. 265 [reversed issued for the purchase of property neces-

in 165 N. Y. 1, 58 N. E. 790]. sary for the business of the association, and
17. Metropolis Bank v. Faber, 38 N. Y. such five shares have been paid in full,

App. Div. 159, 56 N. Y. Suppl. 542. $15,000." Glens Falls Paper Co. v. White,
18. Glens Falls Paper Co. v. White, 18 18 Hun (N. Y.) 214.

Hun (N. Y.) 214. 30. See supra, IX, P, 1, b et seq.

Verification not rendered insufScient by the 21. Bonnell v. Griswold, 80 N. Y. 128, Fol-

failure to sign the verification of one of the ger and Earl, JJ., dissenting [reaffirmed, in

duplicate reports filed as required by the Whitaker v. Masterton, 100 N. Y. 277, 12

statute in the office of the secretary of state, N. E. 604, 8 N. Y. St.

and in the office of the county clerk of the 23. Bonnell v. Griswold, 80 N. Y. 128.

county where the principal business of the That an omission of the names of the own-
corporation was situated (Manhattan Co. v. ers of stock in the company will not render

Kaldenberg, 27 N. Y. App. Div. 31, 50 N. Y. the officers personally liable see Walton v.

Suppl. 265 [reversed in 165 N. Y. 1, 58,N. E. Goodwin, 58 Hun (N. Y.) 87, 11 N. Y. Suppl.

700] ) ; because the verification was signed by 391, 33 N. Y. St. 886.

the president, where he took the oath and a 23. Lilienthal f. Yuengling, 33 Misc.

magistrate certified to that fact (Interna- (N. Y.) 619, 68 N. Y. Suppl. 897 [affirmed
tional Bank v. Faber, 86 Fed. 443, 30 C. C. A. in 61 N. Y. App. Div. 601, 70 N. Y. Suppl.

178) ; or because not verified by the separate 920].

[IX. P. 5. o, (I), (A)]
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stated that no dividends had been declared during " said year," and that the names
of its then shareholders were " as follows," it was held that it sufficiently showed
that it was a report as of the first of January as required by the governing statute.^

p. Filing False Report Not Equivalent to Filing No Repprt. Where a pro-

ceeding is instituted under a statute making directors liable for failure to file a

stated report, the allegations of plaintiff are not made good by proving that they

filed a report which was false, since this must be dealt with under another branch
of the statute.^^

6. Statutory Liability For Making False Reports— a. General Description of

Statutes Imposing This Liability. The statutes which have been considered in

the subdivision immediately preceding, enjoining upon the directors and officers

of corporations the making of certain reports, would afford little security to the

public, if they were not followed up by statutes imposing a personal liability upon
them in case such reports are false. Such statutes exist in most of the states, and
we are now to deal briefly with them. They are threefold : (1) Those imposing
a criminal liability as for perjury

; (2) those making the guilty directors jointly

and severally liable for the debts of the corporation
; (3) those making them liable

in damages to any person injured. To the last-named class may be added statutes

making them liable for damages caused by the publication of false reports, pros-

pectuses, etc., voluntarily put forth.^_^

b. Nature and Design of These Statutes. These statutes were obviously

designed to further the remedy of creditors of corporations by giving them a

direct action against directors for false reports and statements put forth with the
design of deceiving and entrapping any member of the public whom they might
catch, where some of the courts had denied a remedy on the ground of want of

privity.^ They obviously do not merge the remedy which the creditor may have
against shareholders, saving of course the liability to pay the same debt twice,

once as a director, and again as a shareholder.''^

e. Whether Swearing to False Report Is Perjury. Swearing to a report of

this kind knowing it to be false is not perjury at common law, because the oath is

not taken in a judicial proceeding,^' although it would be a criminal offense under
statutes which exist in some states making it a misdemeanor to make a voluntary

24. American Grocery Co. v. Pratt, 36 N. Y. bury, 154 Mass. 286, 28 N. E. 267, 13 L. R. A.
App. Div. 152, 55 N. Y. Suppl. 467. Simi- 733.

larly see Western Nat. Bank v. Faber, 29 Statutes construed.— Effect of the Penn-
Misc. (N. Y.) 467, 62 N. Y. Suppl. 82. sylvania act of April 29, 1874, in repealing
Compare Cheever v. Pittsburgh, etc., R. Co., the penal provisions of the act of July 18,

150 N. Y. 59, 44 N. E. 701, 55 Am. St. Rep. 1863, making directors liable for false re-

646, 34 L. R. A. 69; Hanover Nat. Bank v. ports. Barber v. Standard Sewer Pipe Co.,

American Dock, etc., Co., 148 N. Y. 612, 43 5 Pa. Co. Ct. 293. That the personal liabil-

N. E. 72, ,51 Am. St. Rep. 721; Wilson v. ity imposed on officers or directors of stock
Metropolitan El. R. Co., 120 N. Y. 145, 24 corporations for making false reports by
N. E. 384, 30 N. Y. St. 787, 17 Am. St. Rep. N. Y. Stock Corporation Law, § 31, extends
625. to reports which moneyed corporations are

25. Matthews v. Patterson, 16 Colo. 215, required to make by N. Y. Banking Law,
26 Pac. 812; Heuer v. Carmichael, 82 Iowa § 30, see Hoff ». Hefford, 49 N. Y. Suppl. 172.

288, 47 N. W. 1034; Marshall v. Harris, 55 28. In the view of the court of appeals of
Iowa 182, 7 N. W. 509; Eisfeld v. Kenworth, Maryland, a judgment obtained, under the
50 Iowa 389; Davenport First Nat. Bank v. New York statute (N. Y. Laws (1875), t. 611,
Davies, 43 Iowa 424. § 21), against a director for signing a false

26. Specific references to the statutes are report, merges whatever right of action the
not given, for the reason that they are con- creditor may have against the same person
tinually changing through legislative amend- as a shareholder. Attrill r. Huntington, 70
raents and repeals. Md. 191, 16 Atl. 651, 14 Am. St. Rep. 344,

27. As in the case of Fogg v. Pew, 10 Gray 2 L. R. A. 779. But two judges (Stone and
(Mass.) 409, 71 Am. Dec. 662. That there MeSherry, JJ.) dissented, and the ease was
is no liability for filing a false certificate of reversed on a federal question in Huntington
the amount of capital stock paid in where the v. Attrill, 146 U. S. 657, 13 S. Ct. 224, 36
object of the statute was not to afford infor- L. ed. 1123. See also supra, IX, P, 1, d.

mation to the public see Hunnewell v. Dux- 29. Bishop New Crim. L. § 1015.

[IX, P, 6, e]
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and corrupt oatli.*' It might also fall within the statutory definition of perjury

found in the criminal codes of some of the states, but even here the oath must
have been taken with some degree of deliberation in order to support a
conviction.''

d. Judgments Founded on Such Statutes Enforceable in Other States. With-
out reference to the question whether an action can be supported on such a

statute outside the state of its creation, yet after such an action has been brought
within the state whose statute law imposes the penalty, and prosecuted to judg-

ment in such a state, a refusal of a judicial court of another state to allow a

recovery on sncli judgment is a refusal to give full faith and credit to the judicial

proceedings of another state, as required by the constitution of the United States.^'^

e. Right of Action Dies With Creditor of Corporation. One court has taken

the view that such a statute is penal in such a sense that the right of action given

by it does not survive to the personal representative of the creditor of the

corporation.^'

f. Directors Filing False Report Cannot Be Proceeded Against For Failing to

File Any Report. Upon the ground tliat such statutes, being penal, miist be
strictly pursued, it is held that the tiling of a report which is false cannot be
treated by the creditor as the failure to file the report prescribed by law so as

to enable him to proceed against the directors under that part of the statute

which makes them liable for failing to file a report of a stated kind, thus mixing
and confusing the two statutes.^

g. Only Those Liable Who Sign False Report. Only those directors are liable

under such statutes who sign the false report.'^

h. Whether Report Must Have Been Wilfully False. Proceeding upon the

ground that statutes of this kind ,are penal, and hence to be strictly construed, it

has been frequently held that in order to charge directors under them the report

must have been knowingly and wilfully false,'* which fact must be alleged,'' and,

where the proceeding is at law, proved to the satisfaction of a jury.'' While this

conclusion is imperative under the language of some statutes, as where the stat-

ute uses the words " knowing it to be false," " yet, where the language of the

statute does not require sucli an interpretation it is easier and more just to regard

it as having been enacted for the security of the public, and to treat it as imposing

upon directors the duty of knowing the truth or falsity of the report which they

put forth and to charge them with the consequences of their negligent ignorance

if the report is false.*

i. What Reports Have Been Held False Within Meaning of Such Statutes.

Within the meaning of such statutes a report has been held false so as to make
the directors putting it forth personally liable where the certificate set forth

30. See State v. Boland, 12 Mo. App. 74. 37. Matthews v. Patterson, 16 Colo. 215, 26
31. Com. i;. Dunham, Thach. Crim. Cas. Pac. 812. For a, complaint under the Indiana

(Mass.) 519. statute see American Credit-Indemnity Co. r.

32. Huntington v. Attrill, 146 U. S. 657, Ellis, 156 Ind. 212, 59 N. E. 679.

13 S. Ct. 224, 36 L. ed. 1123 [reversing 70 38. Pier v. George, 86 N. Y. 613; Pier v.

Md. 191, 16 Atl. 651, 14 Am. St. Eep. 344, Hanmore, 86 N. Y. 95; Broekway v. Ireland,

2 L. R. A. 7791. 61 How. Pr. (N. Y.) 372.

33. Boyle v. Thurber, 50 Hun (N. Y.) 259, 39. Stebbius v. Edmands, 12 Gray (Mass.)

2 N. Y. Suppl. 789, 19 N. Y. St. 881. 203. So under the present statute. Felker

34. Matthews v. Patterson, 16 Colo. 213, v. Standard Yarn Co., 148 Mass. 226, 19

26 Pac. 812. See supra, IX, P, 5, p. N. E. 220, 150 Mass. 264, 22 N. E. 896.

35. Pier v. George, 86 N. Y. 613; Pier v. 40. Huntington v. Attrill, 118 N. Y. 365,

Hanmore, 86 N. Y. 95. 29 N. Y. St. 5, 23 N. E. 544 [affirming 42
36. Felker v. Standard Yarn Co., 148 Hun (N. Y.) 459]; Torbett v. Eaton, 49

Mass. 226, 19 N. E. 220, 150 Mass. 264, 22 Hun (N. Y.) 209, 1 N. Y. Suppl. 614, 17

N. E. 896; Stebbins v. Edmands, 12 Gray N. Y. St. 117; Brand i-. Godwin, 3 N. Y.
(Mass.) 203; Bonnell v. Griswold, 89 N. Y. Suppl. 807, 24 N. Y. St. 305 [affirmed in 13

122; Pier r. George, 86 N. Y. 613; Pier v. Daly (N. Y.) 456, 8 N. Y. Suppl. 339, 9
Hanmore, 86 N. Y. 93. N. Y. Suppl. 743, 29 N. Y. St. 143, no de-

[IX, P, 6, e]
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that the capital stock had been paid in casli, wliereas it had been paid in property

of an uncertain value;" where it stated that the capital stock of two million

dollars had been paid up in full, when the fact was tliat all the shares had been

issued to one person in payment for certain mining property of a speculative

value, the actual value of which did not exceed seventy thousand dollars;** and
whei-e the certificate contained the names of two persons as sh'areholders and

- stated the amount of their stock as capital paid in, wlien in fact they were not

shareholders at all.*'

j. What Reports Have Been Held Not False Within Meaning of Such Statutes.

The cases cited in the margin will disclose conditions of fact where such reports

passed judicial scrutiny."

k. Effect of Creditors Assenting to Assignment For Creditors. The fact that

creditors of a corporation assent to the making by it of an assignment of its assets

for the benefit of its creditors does not of course take away their right to proceed
against its officers under such a statute for uttering a false report, where they

.expressly reserve all riglits to the maintenance of their claims against the officers.*'

1. Questions of Procedure Under These Statutes. Each false report for each

successive year gives rise to a separate cause of action.*" Under tlie Massachusetts

statute*'' the liability is to creditors as a class, and not to any particular creditor

who may chose to sue.*^ Some of the statutes provide for the simultaneous prose-

cution, of actions against the offending officers and against tiie company.*' One of

them adds a provision for a discovery, with tiie qualification that the answer is

not to be admissible against the person " charged with any of the said misde-

fense that he signed it under the advice of

counsel, believing it to be true] ; Chittenden
V. Thannhauser, 47 Fed. 410.

41. Waters v. Quimby, 27 N. J. L. 196.

42. Blake v. Griswold, 103 N. Y. 429, 9

N. E. 434. Similarly see Huntington v. At-
trill, 42 Hun (N. Y.) 459 [affirmed in 118
N. Y. 365, 23 N. E. 544, 29 N. Y. St. 5].

43. Brand v. Godwin, 15 Daly (N. Y.)

456, 8 N. Y. Suppl. 339, 9 N. Y. Suppl. 743,

29 N. Y. St. 143.

44. Waters v. Quimby, 27 N. J. L. 296;
Whitney Arms Co. r. Barlow, 63 N. Y. 62,

20 Am. Rep. 504 (although the language was
admitted to be ambiguous and susceptible of

a meaning that a portion of the company's
capital had been paid in cash ) . To a similar

effect in a case where the complaint was
framed with a count under the statute for

failing to file a report, and also with a, count
under the statute for filing a false report, see

Whitaker v. Masterton, 106 N. Y.> 277, 12

N. E. 604, 8 N. Y. St. 888.

That a slight discrepancy as to the amount
of capital stock paid in and an erroneous

statement that a certain person was a share-

holder will not render the officers -personally

liable see Walton v. Godwin, 58 Hun (N. Y.)

87. 11 N. Y. Suppl. 391, 33 N. Y. St.

886.

That the published certificate, although
false, was voluntary and not such as was re-

quired by the statute— defense overruled.

Waters v. Quimby, 27 N. J. L. 296.

Statements of such a report.— Under Iowa
statute, not proper to state outstanding ac-

counts without deducting a pproximate amount
for proboble losses. Hubbard v. Weare, 79
Iowa 678, 44 N. W. 915. Sufficient under
New York statute of 1848 if report states the

amount of capital, and that it has been all

paid in and then gives the amount of exist-

ing debts, without stating how much of the
capital has been paid in cash and how much
in properly. Whitaker v. Masterton, 106
N. Y. 277, 12 N. B. 604, 8 N. Y. St. 888
[overruVing Pier v. George, 20 Hun (N. Y.)

210].
The New York statute of 1875 does not

make directors liable for antecedent debts by
reason of publishing a false report. Torbett
V. Godwin, 62 Hun (N. Y.) 407, 17 N. Y.
Suppl. 46, 42 N. Y. St. 323, 27 Abb. N. Cas.

(N. Y.) 444.
The statute of Massachusetts, using the

words " liable for its debts," does make them
liable for antecedent debts. Felker v. Stand-
ard Yarn Co., 148 Mass. 226, 19 N". E.
220.

That a director is an " officer " within the
meaning of such a statute see Brand v. God-
win, 3 N. Y. Suppl. 807, 24 N. Y. St. 305.
Compare Torbett v. Eaton, 49 Hun (N. Y.)

209, 1 N. Y. Suppl. 614, 17 N. Y. St. 117.

No defense that the director putting forth
the false report is also a creditor of the cor-

poration. Richards v. Crocker. 9 N. Y. St.

531, 19 Abb. N. Cas. (N. Y.) 73.

45. Hudson v. J. B. Parker Mach. Co., 173
Mass. 242, 53 N. E. 867 [distinguishing Marr
I'. Washburn, etc., Mfg. Co., 167 Mass. 35, 44
N. E. 1062].

46. Anderson v. Speers, 58 How. Pr.

(N. Y.) 68, under the New York statute of
1848.
47. Mass. Pub. Stat. c. 106, § 60.

48. George Woods Co. v. Storer, 144 Mass.
399, 11 N. E. 662.

49. R. I. Gen. Stat. (1872), p. 306, § 19;
S. C. Rev. Stat. (1873), p. 362, § 35.

[IX, P. 6, 1]



878 [10 Cye.J C0BPORATI0N8

meanors." ^ Where the rule of the jurisdiction makes it necessary to allege that

defendant knew the report to be false,^' it is not necessary to plead the evidence

from which such knowledge is to be inferred.^^

7. Statutory Liability For Debts Contracted in Excess of Prescribed Limit—
a. Description of These Statutes. Among the devices adoped by legislation to

secure to the shareholders an exemption from liability to pay the debts of their

corporations, and at the same time to protect the public dealing with such com-
panies, is that of prohibiting the directors from contracting debts in behalf of the

corporation beyond a stated limit, and making them personally liable for any such
excess of indebtedness, and in some cases punishing the offense of making such
excessive loans as a misdemeanor. These statutes exhibit such a variety of

detail, especially as to the limit of indebtedness which they impose, that itjvould

not be practicable to attempt to set them out in an article of this kind. /<^
b. Debts in Excess of Certain Proportion of Capital Stock. A statute mak-

ing shareholders individually liable for debts of the corporation contracted in

excess of a prescribed proportion of the capital stock is held to mean not the

stock subscribed for when the articles were filed but of potential or authorized

stock.^

e. Statutes Limiting Amount of Loan Made to Any One Person. Under a

provision of the National Currency Act,^^ the directors of national banks who
make or assent to the making of a loan to any one person, of a sum exceeding

one tenth of tlie capital stock of the bank, become personally and individually

liable for all losses sustained thereby.^''

d« Loans Made to Directors Themselves. Loans made by a corporation to its

own directors are of course to be counted in determining whether the limit pre-

scribed by the statute has been reached prior to tlie making of the particular loan

witli which it is sought to charge the directors.^' Considering section 5200 of

the Revised Statutes of the United States, it has been held that tlie section does

not apply as against a director where the excessive loan was made to him, since

he stands thereby to the corporation in the relation of a simple contract debtor.^

On the other hand the director violating the statute by receiving tlie prohibited

loan cannot, if he is otherwise a creditor of the corporation, have the remedy
against the directors provided for by the statute, because that would give him a

remedy for his own wrong.^'

e. individual Liability Imposed Upon What Directors. The statutes under

50. Brightly Purd. Dig. Pa. (1873), p. 349, sustained injury from the fraudulent failure

§ 176. to comply with articles of incorporation may
51. Matthews v. Patterson, 16 Colo. 215, recover damages therefor, makes directors lia-

26 Pac. 812. See supra, IX, P, 6, h. ble for debts which they have permitted the

52. Taylor v. Thompson, 66 How. Pr. corporation to contract in excess of the limit

(N. Y. ) 102. prescribed by the articles. Gunther v. Bas-

Report of commissioners appointed to take kett Coal Co., 107 Ky. 44, 52 S. W. 931, 21

subscriptions to the stock competent evidence Ky. L. Rep. 655.

upon the question whether a certain per cent 55. U. S. Rev. Stat. § 5200.

in cash had been paid in. Hatch v. Attrill, 56. Witters v. Sowles, 31 Fed. 1, 24
118 N. Y. 383, 23 N. E. 549, 29 N. Y. St. Blatchf. 332.

14. 57. Thacher v. King, 156 Mass. 490, 31

Judgment recovered by plaintiff against N. B. 648; Bole v. West View Oil Co., 29

the corporation not admissible in evidence Pittsb. Leg. J. N. S. 98.

against directors to establish debt. Torbett v. 58. Witters v. Sowles, 31 Fed. 1, 24

Godwin, 62 Hun (N. Y.) 407, 17 N. Y. Suppl. Blatchf. 332.

46, 42 N. Y. St. 323; Watson v. Goodwin, 17 59. Thacher v. King, 156 Mass. 490, 31

N. Y. Suppl. 51, 42 N. Y. St. 329 [following N. E. 648. See also supra, IX, P, 2, e.

Miller v. White, 50 N. Y. 137]. Por the construction of the statute of New
53. I'hey have been described and compared Hampshire, providing that no shareholders

with each other with considerable detail in who consented to the creation of a corporate

3 Thompson Corp. §§ 4259-4261. debt in excess of the statutory limit "shall

54. Sweney v. Talcott, 85 Iowa 103, 52 recover against any stockholder who did not
N. W. 106. A statute (Ky. Gen. Stat. c. 56, ... consent thereto," see Connecticut River
§ 9), which provides that any person who has Sav. Bank v. Fiske, 62 N. H. 178.

[IX, P. 6, I]
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this head are numerous and variant. Many of them are set out and thrown into

comparison in a recent work.™
f. Extent of Liability Imposed by These Statutes. In this respect the statutes

present an equal variety of detaiL'^ Judicial decisions construing tliem present

wide differences of opinion, from a holding on the one hand that the liability

prescribed by the statute attaches to any debt of the corporation in case it

shall appear upon investigation that at any time there has been an excess of

indebtedness beyond the limit fixed by the statute ;
^^ and on the other hand con-

struing the same statute that the personal liability thereby created should be lim-

ited to debts due to creditors to whom the excessive indebtedness is owing. ^' It

is, by the terms of most of the statutes themselves, and by their nianifest policy,

limited to the amount of the excess of the debts over the prescribed limit.'*

Where the statute made the directors liable " for the excess," beyond the pre-

scribed limit of indebtedness, their liability was held to be in the nature of guar-

antors of final payment, in other words, a liability to pay any excess of indebted-

ness remaining after the exhaustion of corporate assets.*^ Manifestly the debts

referred to in such a statute do not mean an indebtedness for capital stock.*'

g. Only Those Directors Who Assent to Unlawful Loan Are Liable. By the

express terms of many of the statutes and by their obvious policy determined by^
judicial construction, only those directors are liable who assent to the making of

the prohibited loan ; and many of the statutes contain provisions for exonerati^
those who dissent."' In one case alone, so far as the writer knows, has this

statutory liability been held to attach to the directors without reference to their

assent or dissent.'' If the statute imposes the liability on " the directors assenting

thereto," obviously the creditor must allege and prove that the defendant did

assent thereto. And if the statute exempts from liability those directors who
were not present when the unlawful indebtedness was contracted, it is necessary,

in order to charge any particular director, to show affirmatively that he was pres-

ent when this was done.'' A simulated compliance with the mode prescribed by
the statute for the exoneration of a dissenting director will not exonerate him where
his course of conduct is unsustained with any other conclusion than that of his

assenting, as where the director recorded a notice in the proper public office that

the indebtedness of the company exceeded its capital stock by a stated amount,
yet continued to act as director and to cooperate in the carrying on and expanding
the business of the corporation until the amount so stated had been greatly

expanded.™
h. To Whom Directors Liable— (i) To Creditors— (a) In General. Most

of the statutes in terms make the directors liable to creditors, meaning it must be
assumed to a creditor in favor of whom such excessive indebtedness was contracted.'''

(b) Whether Liable to Creditors as Glass. Where the statute provides a

remedy in equity then, according to the principles of that forum, the liability is

60. 3 Thompson Corp. § 4263. porate assets to the payment of the unlawful
61. See 3 Thompson Corp. § 4264. indebtedness see Margarge, etc., Co. v. Ziegler,

62. Tallmadge v. Pishkill Iron Co., 4 Barb. 9 Pa. Super. Ct. 438, 43 Wkly. Notes Cas.

(N. Y.) 382. (Pa.) 466.

63. Patterson v. Eobinsoin, 37 Hun(N. Y.) 66. Moore v. Lent, 81 Cal. 502, 22 Pac.

341. 875.

64. Sturges v. Burton, 8 Ohio St. 215, 72 67. 3 Thompson Corp. § 4266.

Am. Dec. 582. - Construing section 24 of the New York
65. Allison v. Coal Creek, etc., Coal Co., Stock Corporation Law see Auburn Nat. Bank

87 Tenn. 60, 9 S. W. 226. v. Dillingham, 86 Hun (N. Y.) 100, 34 N. Y.
That the liability of a shareholder for such Suppl. 267, 68 N. Y. St. 147.

an excess of indebtedness was not secondary 68. Banks v. Darden, 18 Ga. 318.

and collateral to that of the directors so as 69. Irvine v. McKeon, 23 Cal. 472.

to require their liability to be first exhausted 70. Cornwall v. Eastham, 2 Bush (Ky.)
see McDougald v. Lane, 18 Ga. 444. 661.

That directors cannot evade personal lia- 71. See 3 Thompson Corp. § 4265, where
bility under such a statute by applying cor- many of these statutes are cited.

[IX, P, 7. h, (i). (b)]
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to the creditors as a class, they sharing ratably in whatever is obtained from the

directors doing or participating in the unlawful indebtedness.''^

(ii) To Corporation Itself. Some of the statutes make the creditors assent-

ing to such excessive debts liable also to the corporation.'^ Where, however, the

liability is to the corporation itself, and the action to enforce it is brought against

the directors by the corporation or its legal representative, the directoi'S are enti-

tled to a reduction for advances mad.e by them to the company, as well against

the demand of creditors after dissolution, as they would have against the demand
of the corporation before dissolution.''^ Thus action may be brought by a single

creditor on behalf of himself and such other creditors as may join therein, as in

other cases of creditors' bills.'''

(in) To Other Shareholders. This liability extends to the beneiit of other

shareholders, if in their character of creditors they would have the right to invoke
the statute against the directors provided they were not shareholders, since there

is nothing in the fact of their being shareholders which of itself creates an estop-

pel against them.'" Circumstances may, however, exist which on the theory of

acquiescence or estoppel will prevent shareholders from maintaining the remedy
against the directors, as where they became shareholders after the contracting of
the unlawful indebtedness.'"

i. No Recovery Except Upon Case Strictly Within Statute. A bill in equity

to enforce a liability of tliis kind must clearly show tliat the excess of debts

over and above the amount of the capital stock actually paid in — such was the

measure of indebtedness created by the statute— happened under the admin-
istration of defendant, such being the language of the statute.''^ So it was held

that plaintiff could recover only by showing that at the time when the debt was
contracted it was "over and above the solvent -stock of the company," such being
the language of the statute.'"

j. Whether Sueh Statutes Enforceable in Other States. Such statutes are not

enforceable outside the state enacting them,^" unless the rule is to be regarded as

changed by a modern decision of the supreme court of the United States.^'

k. Whether Corporation Also Liable For Sueh Excessive Debts. The judicial

conception that the contracting of such debts being ult^'a vires the corporation

cannot be held bound to pay them is seldom acted upon at the present day.*^

The reason is that the power to contract them is within the geueral scope of the

powers of the directors, and that the creditor can never know when the limit of

their power has been exceeded, but must take, and is entitled to take where every-

thing seems fair and honest, their representations on the subject. Besides the

72. This construction was put upon the Contribution.— That the director guilty of

provision of the New York Manufacturing the misprision and personally charged with
Act (N. Y. Laws (1848), k. 40, § 23), the liability therefor has no right of action

conclusion being that such an action could be against the shareholders for contribution see

brought only by all the creditors jointly, or Connecticut River Sav. Bank v. Fiske, 62
by one in behalf of himself and all the others, N. H. 178.

and that each creditor can recover only such 78. Merchants' Bank v. Stevenson, 5 Allen
a proportion of the excess of the debts over (Mass.) 398.

the amount of the capital stock as his debt 79. Aimen v. Hardin, 60 Ind. 119. And
bears to the whole amount of the debts of for other illustrations see Irvine v. McKeon,
the company. Anderson v. Speers, 21 Hun 23 Cal. 472: Robinson v. Attrill, 66 How. Pr.

(N. Y.) 568, 59 How. Pr. (N. Y.) 421. (N. Y.) 121.

73. S. C. Rev. Stat. (1873), p. 339, § 9. 80. Rutland Nat. Bank v. Paige, 53 Vt.
74. Tallmadge v. Fishkill Iron Co., 4 Barb. 452.

(N. Y.) 382. 81. Huntington v. Attrill, 146 U. S. 657,

75. Whitney v. Pugh, 58 N. Y. App. Div. 13 S. Ct. 224, 36 L. ed. 1123 [reversing 70
31B. 68 N. Y. Suppl. 992. Md. 191, 16 Atl. 651, 14 Am. St. Rep. 344, 2

76. Anderson v. Blattau, 43 Mo. 42 [over- L. R. A. 779]. Compare supra, IX, P, 1, d.

ruling in effect Kritzer v. Woodson, 19 Mo. 82. See, however, Workinemen's Banking
3271. Co. V. Rautenberg, 103 111. 460, 42 Am. Rep.

77. Walker v. Birchard, 82 Iowa 388, 48 26; Weber 17. Spokane Nat. Bank, 50 Fed.
N. W. 71. 735.
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contract is fully executed on his part by parting to the corporation with his

money, his property, or his labor. These circumstances on principles of reason

and justice estop the corporation from defending against its liability to pay the

debt by setting up the doctrine of ultra vires.^ Many of the statutes place this

beyond doubt by enacting that the provision for charging the directors shall not

exonerate the corporation.^ Some of the courts have recently taken the vievr

that unless the statute declares the contract void in express terms, it is to be con-

strued, not as prohibiting the corporation from making it as between it and the
creditor, but as making it a breach of trust on the part of the directors as

between them and the corporation, and as giving the corporation or the creditors

an additional remedy against the directors for any loss sustained by reason of it."

- 1. No Defense That Corporation Did Not Get Benefit. Where the creditor is

innocent it will be no defense that the corporation did not get the benefit, it being
a case where one dealing with a trustee is not bound to concern himself with the
manner in which the trustee makes the application of the trust fund in his

hands.^^

m. What Contracts Do Not Create " Debts " Within Meaning of Such Statutes.

A mortgage given by a bank to secure a depositor in the repayment of his

deposits does not violate a statutory prohibition against increasing the indebted-

ness of the bank without the consent of the shareholders so as to make the
directors personally liable.^

'

n. Liability Both For Excessive Debts and For Deficits Occasioned by Insol-

vency. Statutes have been enacted ^ which render directors liable for all excess

of debts beyond a prescribed limit, without regard to the solvency of the corpo-

ration ; and for all deficits in case of insolvency, without regard to the excess of

debts incurred.^'

0. Effect of Renewals, Substitutions, and Applications of Part Payments.,
The giving of new notes for old ones is not an increase of indebtedness in such
a sense as to render the directors liable, under such a statute, in an action based
on the new notes, although the original indebtedness represented by tlietn was in

excess of the statutory limit.* In short the meaning of all these statutes is,

whether they say so in direct terms or not, that the excess of corporate indebted-

ness which will render the directors personally liable must have existed at one
time,'^ and that time must either have been the time of' the creation of the par-

ticular debt upon which it is sought to charge the directors or else that debt
must have been created when the statutory limit was full.'^

p. Remedies to Enforce These Statutes'— (i) Peoyisions of Some Statutes.
Some of the statutes prescribe an action of contract ;

'^ others an action of debt ;
^

and it should be observed that this is the proper action at common law to recover
the penalty given by such a statute.'' Statutes enacted in states practising under

83. See infra, XVII, F, 2, b, (i) et seq. 88. Such as Mich. Act, March 15, 1837,

Compare the reasoning in Underbill v. Santa § 25.

Barbara Land, etc., Co., 93 Cal. 300, 28 Pac. 89. White v. How, 29 Fed. Gas. No. 17,548,
1049. 3 McLean 111.

84. See 3 Thompson Corp. § 4267, where 90. Eutland Nat. Bank v. Paige, 53 Vt.
several such statutes are referred to. 452.

85. Smith v. Ferries, etc., R. Co., (Cal. Agreement the efiect of which was to pay
1897) 51 Pac. 710; Underbill v. Santa Bar- new paper of the corporation, and hence not
bara Land, etc., Co., 93 Cal. 300, 28 Pac. to be an increase of indebtedness. Patterson
1049; Woolverton v. Taylor, 132 111. 197, 23 v. Robinson, 116 N. Y. 193, 22 N. E. 372, 26
N. E. 1007, 22 Am. St. Rep. 521. N. Y. St. 685.

86. White v. How, 29 Fed. Cas. No. 17,549, 91. Kritzer v. Woodson, 19 Mo. 327.

3 McLean 291. 93. Seneca County Bank v. Neass, 5 Den.
87. AM V. Rhoads, 84 Pa. St. 319. And so (N. Y.) 329.

of the execution of non-negotiable notes and 93. Mass. Gen. Stat. p. 203, § 27.

mortgages, these not being an increase of the 94. Brightly Purd. Dig. Pa. (1873),
"bonded indebtedness " so as to make the con- p. 1080, § 25.

tract void. Underbill v. Santa Barbara Land, 95. Sturges v. Burton, 8 Ohio St. 215, 72
etc., Co., 93 Cal. 300, 28 Pac. 1049. Am. Dee. 582.
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a code, where there is but one form of civil action, merely provide that tlie liabil-

ity may be enforced by an action.''^ One of them makes the offending directors

liable to arrest and imprisonment in execution of the judgment in like manner as

defendants in trespass.^' Many of these statutes, and notably those just cited,

provide for survival of the cause of action, by stating that the action may be
prosecuted against executors and administrators.

(ii) Remedies of Single Creditor. Where a single creditor is permitted
to sue, he cannot recover the entire excess in solido, but at most can recover only
the amount of his debt or demand ; ^ and under some theories he can recover
only his proportion of it."

(hi) Right of Action Wot Altered by Corporate Dissolution. Under
modern conceptions the right of action by or on behalf of the creditor to enforce
the liability created by such a statute is not determined by a dissolution of the
corporation.^

q. Defenses to Such Aetiohs. It is therefore no defense to such an action that

a proceeding has been commenced to dissolve the corporation ; ^ that a receiver

of its assets has been appointed,^ although this might not be the rule where, under
the statute, the right to enforce the liability is in the corporation or passes to its

receiver ; or that another action is pending against defendants as shareholders,

since their liability as directors stands on a totally different footing.*

r. Operation of Statute of Limitations. It seems that the principle which
determines what period of limitation is to apply is that these statutes are not penal

but remedial, and that consequently the short period prescribed for penal actions

does not attach.^

8. Statutory Liability For Certain Prohibited Loans. A class of statutes has
been enacted prohibiting the lending of the money of corporations to their own
directors, officers, and shareholders

;
prohibiting various other descriptions of

loans; and making the directors and officers who authorize or participate in the
making of such loans jointly and severally liable therefor.^ Subject always to

the consideration that the construction of any statute is determined by its very
language, it may be said that the policy of these statutes requires them to be con-

strued so as to make the directors or other officers of a corporation who consent to

the making of the prohibited loan of the funds of the corporation liable to the

corporation, and to its creditors in case of a failure of repayment. Therefore if

the statute fixes the amount which may be loaned to directors and officers of a

corporation it will be no defense to an action brought to charge the directors with
violating the statute to say that they neglected to keep themselves informed of

the amount of the l9ans made to such directors and officers.'

96. Md. Rev. Code (1878), p. 376, art. 7. corporation therefor, the statute of limita-

97. 2 iSr. Y. Rev. Stats. (Banks & Bros. tions, in an action to charge them in respect

(6th ed. ) 1876), p. 545, § 77. of this further indebtedness under the statute,

98. Moultrie v. Smiley, 16 Gfa. 289. begins to run, not from the date of the exe-

99. Anderson v. Speers, 21 Hun (N. Y.) cution, but from the date of the maturity of

56S, 59 How. Pr. (N. Y.) 421. the notes.

1. Moultrie v. Smiley, 16 Ga. 289; Stephens 6. A brief description of these statutes will

V. Overstolz, 43 Fed. 771 (under the Na- be found in 3 Thompson Corp. § 4285.

tional Banking Act)

.

7. Bank Com'rs v. Buffalo Bank, 6 Paige
2. Stephens v. Overstolz, 43 Fed. 771. (N. Y.) 497. It has been held that to create

3. White V. How, 29 Fed. Cas. No. 17,549, a liability under such a statute there must
3 McLean 291. have been " a loan of money " both in fact

4. Barre First Nat. Bank v. Hingham Mfg. and in law; that is, an actual loan of money
Co., 127 Mass. 563. in such a form as to create an indebtedness

5. Woolverton v. Taylor, 132 111. 197, 23 and a liability for repayment. Billings r.

N. B. 1007, 22 Am. St. Rep. 521 [reversing Trask, 30 Hun (N. Y.) 314. There is an ob-

30 111. App. 70], holding that where, after viously unsound decision to the effect that

having contracted an amount of indebtedness where the charter of a bank provides that no
in excess of the limit prescribed by the stat- director shall be indebted to the bank above
ute, the directors contract a further indebt- a certain amount, a note given to the bank
edness and execute promissory notes of the by one of its directors for an indebtedness in

[IX, P. 7, p, (l)]



CORPORATIONS [10 Cye.J 883

9. Statutory Liability For Declaring Unlawful Dividends— a. Introductory.

There is no form of statutory liability more commonly imposed upon directors of

corporations in all the states of the Union than that wliich makes them personally

liable for declaring and paying dividends, when there is no surplus to divide.

Such a distribution of the assets of a corporation is in the nature of a fraud upon
its creditors, and is remediable in equity on the same principle on which those

courts aid judgment creditors in setting aside fraudulent conveyances.* It has

been suggested that a director is liable at common law to the corporation or to a

receiver of its assets for wilfully cooperating with other directors in declaring

and paying dividends when there are no surplus profits to divide.' But where
there are profits which may lawfully be divided, whether a dividend shall be
declared or not rests in general in the sound discretion of the directors,^" subject

to judicial supervision in the case of abuse.''

b. General Description of These Statutes. The general nature of these stat-

utes is tiiat they prohibit the declaration and payment of dividends out of the
capital stock, or where there is no surplus to divide, and make the directors

assenting thereto jointly and severally liable in their individual capacities for all

debts thereafter contracted so long as they continue in oflRce. They also contain
provisions for exonerating dissenting directors similar to those which have been
already noticed in another connection.'^ "Without special reference to the language
of statutes, the conclusion is that any liability for improperly declaring and paying
a dividend attaches only to those directors who participated in or assented to the

wrong.'^

e. Nature of Liabilty Under These Statutes. Obvioiisly the directors of a cor-

poration will not be liable under such a statute for declaring and paying dividends,

because of a mere error of judgment as to whether dividends could properly be
made, unless such error of judgment was the result of negligence so gross and
flagrant as in the eye of the law to be equivalent to actual fraud." On the other

hand it is immaterial what form the transaction takes. If in point of fact it

amounts to a distribution of the assets of the company among its sliareliolders

while the company itself is insolvent, it will render the directors liable under such
a statute." Some of the statutes impose an individual liability upon the directors

for declaring a dividend when the corporation is insolvent.'^ "Where an action is

excess of that amount is void in such a sense port or the recommendation of the dividend,

that a, guaranty thereof, although made by In re Wales Nat. Bank, [1899] 2 Ch. 629, 68

one not a director, is not enforceable. Work- L. J. Ch. 634, 81 L. T. Rep. N. S. 363, 48
ingmen's Banking Co. v. Rautenberg, 103 111. Wkly. Rep. 99, where it is said that in Eng-
460, 42 Am. Rep. 26. land there is no law which prohibits a limited

8. Thompson Stoekh. § 19 ; St. Marys' company, even a limited banking company,
Bank v. St. John, 25 Ala. 566. See also supra, from paying dividends, unless its paid-up
VII, E, 1, c, (i). capital is kept intact. Consequently, where

9. Van Dyck v. McQuade, 45 N. Y. Super. directors declare dividends out of the excess

Ct. 620, 57 How. Pr. (N. Y. ) 62 [reversed on of the receipts over the outgoings in each
other grounds in 86 N. Y. 38]. year, without making provision for losses in

10. Ely V. Sprague, Clarke (N. Y.) 351. previous years, although such a mode of pro-

11. See supra, VII, B, 1, b, (i) et seq. cedure may ultimately exhaust the paid-up
There is a note on the subject of the im- capital, and may be an improper mode of

proper declaration of dividends in 19 Am. & conducting business, the dividends cannot be

Eng. Corp. Cas. 219. said to have been paid out of capital, and
12. Many of these statutes are referred to the directors cannot be held liable on that

and the statutes themselves cited in 3 Thomp- ground.

son Corp. §§ 4290, 4292, and notes. 14. Consult on this principle Gaffney «.

13. When therefore, after the resignation Colvill, 6 Hill (N. Y.) 5B7; Spering's Appeal,

of a director, his name appears as that of a 71 Pa. St. 11, 10 Am. Rep. 6S4; Charitable

director in a report issued to the sharehold- Corp. v. Sutton, 2 Atk. 400, 9 Mod. 349, 26

ers, but he took no part in drawing up the Eng. Reprint 642.

report or in ret/ommending the dividends then 15. See for illustration the following some-

proposed to be paid, he will not, even if he was what complicated case : Rorke v. Thomas, 56

aware of his name being on the report, be N. Y. 559.

liable in respect of the statements in the re- 16. Va. Code (1873), c. 57, § 33.
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brought to charge the directors under such a statute, the question whether the

corporation was insolvent at the date of the dividend is a question of fact, and of

course plaintiff must establish it by sufficient proof." A statute repealing an
individual liability predicated upon the declaration of an unlawful dividend is of

general application to all existing corporations in its relation to debts thereafter

created.^^ In declaring upon such a statute it is not necessary to allege that

defendants knowingly paid the dividends, since it is their duty to know, and
ignorance is no defense.^' Directors proceeded against under such a statute may
show in defense that certain notes of third persons held by the corporation which,
had they been properly classed as losses, would have left the corpoi-ation without
surplus to divide on the day when the dividend was made, were thereafter paid

in full, so that no actual loss was sustained by the payment of the dividend.^

d. What Is Not Declaration of Unlawful Dividend Under Such Statutes. The
following cases have been held not to amount to the declaration of unlawful
dividends within the meaning of such statutes : The ineffectual attempt of one
corporation to consolidate with anotlier to form a new corporation and to distrib-

ute the stock of the new corporation among the shareholders of both of the

precedent corporations in a fixed proportion ;
^' the transfer in good faith of all

the assets of one corporation to another, for which the purchasing corporation

issues to the shareholders of the selling corporation certificates of the siiares of

the purchasing corporation in lieu of the shares held by such shareholders in the

selling corporation ;
^ a dividend less than the whole amount of interest or profits

earned, without any deduction therefrom for expenses, although the earnings
have not been actually received, there being no evidence of fraud or bad faith ;^

the application of undivided profits to the retirement of stock of the corporation,

in other words the use of the funds of the corporation in purchasing its own shares.^

6. Liable to Corporation. Many of the statutes make the directors and officers

declaring and paying the prohibited dividends liable to the corporation itself.^

On general principles of equity, and without the aid of any statute, a corporation

may recover money paid to a director of the company for dividends illegally

declared ; and a judgment creditor of such company, whose execution has been
returned nulla iona, may subject to the satisfaction of his demand the money so

paid, when the company is insolvent ; and he need not bring the other creditors

and shareholders of the company before the court.^*

f. Liable to Receiver. Where the statute creates a liability in favor of the
corporation^ and possibly where it does not— a right of action against the
directors for declaring and paying a dividend which is within the prohibition of

a statute of this kind accrues to a receiver appointed after dissolution of the

corporation to wind up its affairs.^'

g. Form of Remedy. The remedies given by these statutes are various,

embracing the action of debt, action on the case, scire facias on the judgment

17. Slaymaker v. Jafifray, 82 Va. 346, 4 21. Topeka Paper Co. v. Oklahoma Pub.
S. E. 606. Co., 7 Okla. 220, 54 Pac. 455.

la. Slaymaker r. Jaffray, 82 Va. 346, 4 22. Skinker v. Taylor, 11 llo. App. 592.
S. E. 606. That the declaration of a dividend 23. Van Dyck v. McQuade, 86 N. Y. 38,

when the corporation has no profits to divide Folger and Earl, JJ.. dissenting [reversing
and is embarrassed does not create a debt in 45 N. Y. Suppl. 137 ; former appeal, 10 N. Y.
favor of each of the shareholders upon which 62].

recovery may be had see Lexington L., etc., 24. iloon Bros. Carriage Co. v. Waxahaehie
Ins. Co. V. Page, 17 B. Mon. (Ky.) 412, 66 Grain, etc., Co., 13 Tex. Civ. App. 10.3, 35
Am. Dec. 165; Slayden v. H. J. Seip Coal Co., S. W. 337 [affirmed in 89 Tex. 511, 35 S. W.
25 JIo. App. 439. See also supra, I, K, 3, b. 1047].

19. Gaffney r. Colvill, 6 Hill (N. Y.) 567. 25. 3 Thompson Corp. § 4292.
See also swpra, IX, M, 8. 26. Gratz v. Redd, 4 B. Jlon. (Ky.)

20. Dykman v. Keeney, 160 N. Y. 677, 54 178.
N. E. 1090 [affirming 16 N. Y. App. Div. 131, 27. Van Dyck r. McQuade, 45 N. Y. Super.
45 N. Y. Suppl. 137; former appeal. 10 N. Y. Ct. 620, 57 How. Pr. (N. Y.) 62 [reversed in
App. Div. 610, 42 N. Y. Suppl. 488]. 86 N. Y. 38].
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against the corporation, and bill in equity.^ Under Delaware statutes such a
liability is not for a " debt" such as can be sued for at law, but in the event of

the insolvency of the corporation it can be enforced only by a suit in equity .^^

h. Creditop Must Have Actionable Demand Against Corporation. A creditor

seeking to enforce such a liability against the corporation must of course have an
actionable demand against the corporation.^

i. Directors Not Chargeable Except Upon Strict Proof. When it is remem-
bered that tlie courts regard statutes which impose this species of liability as

penal statutes, it may easily be concluded that directors will not be personally

charged under such a statute for declaring a prohibited dividend except upon
strict proof.^^

j. Liable to Creditor Who Is Shareholder and Who Has Received Unlawful
Dividend. Under such a statute, giving an action for such a wrong of the director

to a shareholder as well as to a creditor, the shareholder is not estopped to main-
tain the action against the director by reason of his having received the dividend,

since he may have received it innocently.^

k. Liability When Not Enforceable Until Dissolution of Corporation. Under
the Oklahoma statute this species of liability cannot be enforced against the

directors until the life of the corporation has expired by its statutory limitation

or until it has been dissolved by the judgment of a court.^^

10. Miscellaneous Liabilities and Penalties Imposed Upon Directors by Statute
— a. Acting as Agent of Foreign Insurance Company Which Has Not Complied
With Domestic Law. Numerous statutes imposing such a liability have been
enacted ;

** but as their terms fall more properly under the object of insurance they
will not be treated here further than to say that they have the substantial effect

of making the officers or agents of various insurance companies writing policies

within the domestic state before such companies have complied with the domestic
law guarantors of the solvency of the company and personally responsible in case

of a loss.^

ta. Trustees to Wind Up Liable For Negligence of Corporation. Where the

governing statute law provides that the dissolution of a corporation shall not
impair any remedy for any liability incurred previous thereto, and also provides

that in case of a dissolution the directors shall become the trustees to wind up its

affairs and shall be the trustees of its creditors, an action will lie against such
trustees after dissolution for injuries caused by the negligence of the corporation

prior to dissolution.^'

e. Directors Liable For Issuing Stock as Gratuity. Under a statute providing

that if any corporation of a given description violates any provisions of the act,

and shall thereby become insolvent, the directors assenting to or ordering such

violation shall be liable for all debts contracted after such violation, the directors

are personally liable to creditors of the corporation for issuing a large amount of

stock as a mere gratuity to contractors employed to construct the plant of the

corporation and who in pursuance of an agreement to that effect transfer some of

the stock so issued to them to the directors.^'

d. Liability For Unfaithfulness. A statute providing that officers of a cor-

poration are liable for the corporate debts when guilty of " unfaithfulness " is so
>

28. See 3 Thompson Corp. § 4293. 35. Morton -u. Hart, 88 Tenn. 427, 12 S. W.
29. John A. Roeblings Sons Co. v. Mode, 1026.

1 Pennew. (Del.) 515, 43 Atl. 480. Outside of statutes the agent makes him-
30. Hill V. Frazier, 22 Pa. St. 320. self personally liable on the theory of a
31. Slaymaker v. Jaffray, 82 Va. 346, 4 breach of warranty of agency. Lasher v.

S. E. 606. Stimson, 145 Pa. St. 30, 23 Atl. 552.

32. Gaffney «. Colvill, 6 Hill (N. Y.) 667. 36. Marstaller v. Mills, 143 N. Y. 398, 38
33. Topeka Paper Co. v. Oklahoma Pub. N. E. 370, 62 N. Y. St. 443, construing N. Y.

Co., 7 Okla. 220, 54 Pac. 455. Laws (1892), c. 691, § 5.

34. See 3 Thompson Corp. § 4298 and 37. Clow x. Brown, 150 Ind. 185, 48 N. E.
citations. 1034 {rehearing denied in 49 N. E. 1057].
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construed as to make the directors personally liable for any violation or neglect
of official duty.'^

e. Doing Business For Corporation Without License. Where a corporation
has under its charter the power to invest its snrplns funds in stocks, funded
debts, etc., and to sell and transfer the same at pleasure, its directors are not
liable to indictment under a statute for engaging the corporation in the business

of buying and selling for its oWn account such securities, where it does not thus

engage as a broker for third persons.^'

f. Receiving Deposits and Creating Debts While Insolvent. Many statutes

and constitutional ordinances exist prohibiting the directors and other officers of

banking corporations from receiving deposits of money or other valuable things,

or from creating debts, while the institution is insolvent.^

g. Statutory Liability For Offleial Misconduct, Mismanagement, Etc. Statutes

exist which in various forms of expressions make directors personally liable for

official mismanagement, fraudulent management, official misconduct, etc. Unless

otherwise expressed this liability is oh principle a liability to the corporation or to

its representative after insolvency or in winding-up.^' tinder such a statute it is

ruled that directors to avoid liability are obliged to take the same care as factors

or agents. They are answerable, not only for any fraud and gross negligence

which they may be guilty of, but also for all faults that are contrary to the care

required of tliem. They are answerable for ordinary neglect, and this means the

omission of that care every man of common prudence takes of his own concerns.*^

When therefore the directors discounted paper on the pledge of stock, in violation

of the statute, on irresponsible names, those of day-laborers, clerks, and bankrupts,

they were held liable. But they were not liable for renewing worthless paper
which was discounted by their predecessors, for the conclusive reason that the

bank sustained no loss on account of such renewals.*'

h. Liability of Directors of National Banking Associations. This subject

pertains more especially to the subject of .banks and banking.**

38. Merrill First Nat. Bank v. Harper, 61 Fed. 660, 5 MeCrary, 404 (decision by a

Minn. 375, 63 N. W. 1079, where the " un- federal judge to the contrary),

faithfulness " consisted in depositing as col- That the Pennsylvania statute making it

laterals for security of debenture bonds a a criminal offense to receive deposits while

large amount of worthless notes and mort- a bank is insolvent does not create a felony

gages which the president of the corporation see Com. v. Schall, 12 Pa. Co. Ct. 554.

had procured from irresponsible parties, and 41. See supra, IX, L, 1 et seq.

in the appropriation of the proceeds of the 42. See Scott v. Depeyster, 1 Edw. (N. Y.)

sale of the debenture bonds by the president 513 ; Domat. 132, tit. 3, § 2.

to his own use. The corporation fraudu- 43. Mutual Redemption Bank v. Hill, 56
lently represented that the notes -and mort- Me. 385, 96 Am. Dec. 470.

gages deposited as collaterals were all made Me. Stat. (1831), c. 519, § 28, "to regulate

by responsible parties who were known to banks and banking," gave a remedy only to

the corporation. creditors of a bank, as holders of its bills or

39. Henderson v. State, 50 Ind. 234. otherwise, and not to the shareholders,

40. Several of these constitutional ordi- against the directors thereof, for losses aris-

nances and statutes are referred to in 3 ing " from the official mismanagement of the

Thompson Corp. § 4300. See also Banks directors." Rich v. Shaw, 23 Me. 343; Me.
AND Banking. Rev. Stat. (1871), p. 410, § 42.

Whether such constitutional provision is Construction of obsolete Pennsylvania

self-enforcing.— Fusz v. Spaunhorst, 67 Mo. statute relating to the fraudulent insolvency

256 (ill-considered decision holding the con- of banks and the consequent personal lia-

trary) ; Fischer v. Tamm, 13 Mo. App. 108 bility of the directors, with the conclusion

(under a statute making directors jointly that there is no -prima facie imputation of

and severally liable, but without prescribing fraud springing from the mere fact of insolv-

to whom they should be liable, with the un- ency. Wright v. Davenport, 66 Pa. St. 148.

deniable conclusion that the statute would 44. See and compare 3 Thompson Corp.

not support an action against the directors § 4303; U. S. Rev. Stat. § 5239; 1 Brightly

by a depositor) ; Cummings r. Spaunhorst, 5 Purd. Dig. Pa. (1873), p. 124, § 40; National

Mo. App. 21 (a well-considered decision, hold- Exch. Bank v. Peters, 44 Fed. 13; Stephens
ing that the provision of Mo. Const, art. 12, v. Overstolz, 43 Fed. 465. Whether the right

§ 27, is self-enforcing) ; Dodge v. Mastin, 17 of action given by U. S. Rev. Stat. § 5239,
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11. Remedies and Procedure Under These Statutes— a. Whether Statutory

Remedy Exclusive. Contrary to the general rule that where a statute creates a

riglit and gives a remedy for the enforcement of that right the statutory remedy
is exclusive, it has been held that where the charter of a corporation makes the

directors jointly and severally liable for the corporate debts (although it gives an

action against tliem), the statutory remedy by such action is not exclusive, the

reason being that the creditors of the corporation are in" a sense creditors of the

directors also, and may consequently pursue them or their property by law.^

b. Jurisdictions in Which Remedy Is in Equity. Without entering into details

it may be said timt equitable remedies have been recognized as appropriate and
have been applied to enforce the statutory liability of directors considered in the

preceding paragraphs, in the jurisdictions stated in the margin/^
e. Corporation or Its Assignee Not Indispensable Party. ITeither the corpora-

tion nor its assignee in insolvency is an indispensable party, and hence their

joinder will not be required where it would defeat the jurisdiction of the court ;*''

but it is proper to make a receiver of the assets of the corporation a party

defendant, in order that the decree may make proper provision as to the applica-

tion of the assets, together with the amount which the directors may be required

to pay in discharge of the debts in excess of the assets.^

d. Jurisdictions in Which Remedy Is at Law. On the other hand the remedy
at law has been applied under various charters, statutes, and theories in the cases

in the jurisdictions noted in the margin.^'

is lodged alone in the receiver see and corn-

pore National Exeh. Bank v. Peters, 44 Fed.
13; Stephens t\ Overstolz, 43 Fed. 465. Na-
tional bank directors resigning the office

not liable for subsequent defaults accruing

from the negligence of the remaining direct-

ors. Movius V. Lee, 30 Fed. 298 [affirmed

in 141 U. S. 132, 11 S. Ct. 924, 35 L. ed. 662].

See, generally. Banks and Banking.
45. Ex p. Van Riper, 20 Wend. (N. Y.)

614.

46. Alabama.— St. Marys' Bank v. St.

John, 25 Ala. 566.

California.— Winchester v. Mabury, 122

Cal. 522, 55 Pac. 393.

Georgia.— Schley v. Dixon, 24 Ga. 273, 71

Am. Dec. 121.

Illinois.— Woolverton v. Taylor, 132 111.

197, 23 N. E. 1007, 22 Am. St. Kep. 521 (hold-

ing that the fact that the statute clothes a
court of equity with jurisdiction to enforce

it leads to a conclusion that the statute is

not penal) ; Buchanan v. Low, 3 111. App.
202; Buchanan v. Bartow Iron Co., 3 111.

App. 191.

Massachusetts.— Thaeher v. King, 156

Mass. 490, 31 N. E. 648; Bond v. Morse, 9

Allen 471; Peele v. Phillips, 8 Allen 86;
Merchants' Bank v. Stevenson, 10 Gray 232.

An action at law cannot be maintained by a

creditor of a corporation against its officers

to enforce the officers' liability imposed by
Mass. Stat. (1863), c. 246, § 2. A bill in

equity is now the only remedy. McRae v.

Locke, 114 Mass. 96. The objection to such a
proceeding at law is not waived by the sub-

mission of the case upon an agreed statement

of the facts necessary for the determination

«f the question of liability. McRae v. Locke,

IH Mass. 96. See also Crease f. Babcock, 10

Mete. 525. Requisites of a bill in equity under

Mass. Stat. (1862), c. 218, to charge the offi-

cers of a manufacturing corporation person-

ally with a debt thereof. Thayer v. New
England Lithographic Steam Printing Co.,

103 Mass. 523; Norfolk v. American Steam
Gas Co., 108 Mass. 404. The following are
statutes of Massachusetts relating to this sub-

ject: Mass. Gen. Stat. p. 385, c. 68, § 17;
1 Suppl. Mass. Gen. Stat. p. 811, § 42..

Pennsylvania.— Margarge, etc., Co. i: Zieg-

ler, 9 Pa. Super. Ct. 438, 43 Wkly. Notes Cas.

466.

United States.— Hornor v. Henning, 93 U.
S. 228, 23 L. ed. 879 [reaffirmed in Stone v.

Chisolm, 113 U. S. 302, 5 S. Ct. 497, 28 L.

ed. 991] ; Horner v. Carter, 11 Fed. 362, 3

McCrary 595.

So in other states under various statutes
and charters.— The remedy in equity is also
applied in other states under various stat-

utes and charters. Citizens' Loan Assoc, v.

Lyon, 29 N. J. Eq. 110; Crown v. Brainerd,
57 Vt. 625; Comp. Laws Mich. (1871), §

6572 et seq.; N. J. Rev. Sfeat. (1877), p.

194, § 94.

47. James H. Rice Co. v. Libbey, 105 Fed.

825, 45 C. C. A. 78.

48. Whitney v. Wilcox, 58 N. Y. App. Div.

57, 68 N. Y. Suppl. 607.

49. Indiana.— Union Iron Co. r. Pierce, 24
Fed. Cas. No. 14,367, 4 Biss. 327, federal

court decision holding an action of debt ap-
propriate to enforce a statutory liability for
neglecting to publish certain reports required
by charter.

Kentucky.— Cornwall v. Eastham, 2 Bush
561, under a statute making directors jointly
and severally liable for contracting corporate
debts beyond a prescribed limit.

Missouri.— Thompson v. Greeley, 107 Mo.
577, 17 S. W. 962, jurisdiction where legal
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e. Form of Action at Common Law. An action of debt is the appropriate

form of action at common law to enforce a liability created by siicli a statute.^

f. Who May Maintain Action— (i) Gseditors. Nearly all the statutes under
consideration in terms give a direct action to creditors against the wrong-doing
directors. But it has been lield that such an action does not accrue to a creditor

for wrongs done before he became a creditor.^'

(ii) Single Cbeditor Against Single Director. Under some systems and
theories an action may be maintained by a single creditor against any one of the

wrong-doing directors, and he is not obliged to join other creditors as plaintiffs or

other directors as defendants,'^ although he may join all who have participated in

the wrong if he sees fit.''

(hi) Receiver of Corporation. If the terms of tlie statute are such that

the penalty denounced against the directors for doing the prohibited act or for

failing to do the required act accrues to the corporation itself, then plainly its

receiver in the event of its insolvency or of its winding-up may maintain an action

to recover it as corporate assets ;" and where there was no statute conferring such

a power on receivers of corporations, it was held competent for the court appoint-

ing the receiver to direct that such an action be brought, it being within the gen-

eral jurisdiction of a court exercising equity powers.^'

(iv) Assignees For Benefit of Creditors. It has been held that unless

such an assignee brings an action against the directors of the corporation to charge
them for declaring dividends out of the cajDital stock in violation of a statute, it

will be a good ground for an acceptance to the final account of the assignee, and
he will be personally liable for any amount which might have been realized by
the bringing and prosecuting of such actions.^'

(v) Shareholders. There is nothing in the relation of shareholders of the

corporation to its directors ^" which will prevent a shareholder in the event he
becomes a creditor of the corporation from maintaining an action to charge the

directors with the personal liability denounced by a statute for their official

defaults.^* But it seems that this rule applies only in case of shareholders becom-
ing creditors of the corporation through ordinary dealings with it and not in

matters growing out of their relation as shareholders.^'

and equitable remedies are blended under a X. W. 926, 16 Am. St. Eep. 671, 4 L. K. A.

code— holding that a receiver of the corpora- 74.5.

tion may prosecute an action at law against 54. Niagara Bank v. Johnson, 8 Wend.
the directors where no accounting or other (N. Y.l 645.

equitable relief is required. 55. Thompson v. Swain, 107 Mo. 594, 17

yew York.— Marsh v. Kaye, 44 N. Y. S. W. 967; Thompson o. Greeley, 107 Mo. 577,

App. Div. 68, 60 N. Y. Suppl. 439 (under 17 S. W. 962.

Membership Corporation Law) ; Rock Valley 56. Gunkle's Appeal, 48 Pa. St. 13. See

State Bank v. Andrews, 18 N. Y. Suppl. 167, also Grocers' >fat. Bank v. Clark, 48 Barb.

44 N. Y. St. 788; Franklin F. Ins. Co. v. (N. Y.) 26.

Jenkins, 3 Wend. 130. But compare Auburn 57. To this relation see Smith t. Hurd, 12

Nat. Bank v. Dillingham, 147 N. Y. 603, 42 Mete. (Mass.) 371, 46 Am. Dec. 690; Wil-

N. E. 338, 49 Am. St. Rep. 692, construing loughby v. Comstock, 3 Hill (N. Y.) 389 ; Brin-

present statute of New York. ham v. Wellersburg Coal Co., 47 Pa. St. 43.

Vermont.— Bassett v. St. Albans Hotel 58. Anderson v. Blattau, 43 Mo. 42 [dis-

Cc, 47 Vt. 313; Windham Provident Sav. Ofiguishing Kritzer v. Woodson, 19 Mo. 327,

Inst. V. Sprague, 43 Vt. 502; Buell v. War- and holding that shareholders may recover of

ner 33 Vt. 570. the directors corporate debts which the latter

50. Sturges v. Burton, 8 Ohio St. 215, 72 have contracted in excess of the amount lim-

Am. Dec. 582 ; Union Iron Co. v. Pierce, 24 "ited by statute! ; Sanborn v. Lefferts, 16 Abb.

Fed. Cas. No. 14,367, 4 Biss. 327 (per Me- Pr. N. S. (N. Y.) 42.

Donald, J.). 59- This conclusion is the result of a
51. Ogden v. Eollo, 13 Abb. Pr. (N. Y.) comparison of Kritzer v. Woodson, 19 Mo.

300. 327, and Anderson v. Blattau, 43 Mo. 42.

52. Patterson v. Stewart, 41 Minn. 84, 42 For a statute which is construed as not cre-

N. W. 926, 16 Am. St. Eep. 671, 4 L. E. A. ating a personal liability against individual

745; Eock Valley State Bank v. Andrews, 18 directors for the debts of the corporation at
N. Y. Suppl. 167, 44 N. Y. St. 788. the suit of shareholders as such see Riegel

53. Patterson v. Stewart, 41 Minn. 84, 42 v. Einehart, 26 N. J. Eq. 219.
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g. When Action Proceeds Against All Directors. Where the suit is in equity,

all the wrong-doing directors may be joined as defendants in an action. Tliis

necessarily results from the language of the statute making their liability both

joint and several.^

h. Judgment Against Corporation Condition Precedent to Action to Charge
Directors— (i) In Gsnsral. On principle and authority ,^^ and by the terms or

the judicial construction of many statutes,^^ the creditor cannot proceed against

the director to charge him with personal liability until he has exhausted his

remedy against the corporation by recovering judgment and subjecting the corpo-

rate assets to his demands so far as they will go. To this rule exceptions exist

under the statutes of some states which are construed as imposing upon the

wrong-doing directors an original contract liability in favor of creditors/^ so that

a creditor may sue the corporation and join a director with it as a co-defendant

and establish his demand against both in the same action."

(ii) Theory That Judgmunt Against Cospoeation Is Conclusivm on
DiRBCTOR. Under some systems the judgment against the corporation is con-

clusive upon the directors so far as it establishes the indebtedness ;
^ and even

where it is deemed not even priina facie evidence against them it has been held

to be conclusive! in their favor, so that if the corporation is sued for the debt and
succeeds on the merits there is no basis left on wliicli to charge the directors.^'

The sound view is that a judgment recovered against a corporation is " a debt

"

of the corporation which may be counted upon and introduced in evidence in a

suit against the directors to charge them with liability for debts of the corporation."

That a shareholder of a bank who redeems
its circulating notes may maintain an action

for statutory misfeasance against the direct-

ors under a statute which gives the action

to " any creditor " see Robinson v. Bealle, 20
Ga. 275.
That where the statute gives a right of ac-

tion to " creditors who are shareholders,"

this does not extend such a right to a creditor

who becomes such after the commission of

the statutory breach of duty see Mabey v.

Adams, 3 Bosw. (N. Y.) 346.

Actions by the attorney-general in New
York.— By a very peculiar statute of New
York, the attorney-general is required to

bring actions to redress breaches of trust

committed by directors of private corpora-

tions. N. Y. Code Civ. Proe. §§ 1781, 1782,

1808, 1810. See People v. Ballard, 3 N. Y.
Suppl. 845, 8 N. Y. Suppl. 918, 29 N. Y. St.

926 (where the court rule, in seeming opposi-

tion to the language of the statute, that the

action cannot be maintained where only pri-

vate interest are involved) ; People v. Bruff,

60 How. Pr. (N. Y. 1 (where such an inter-

vention was successful).
60. M. I. Wilcox Cordage, etc., Co. v.

Moshfer, 114 Mich. 64, 72 N. W. 117.

61. Kinsley «. Rice, 10 Gray (Mass.) 325;
Johnson v. Churchwell, 1 Head (Tenn. ) 146.

See also Thacher v. King, 156 Mass. 490, 31

N. E. 648 (holding that there must be judg-

ment execution and a return of nulla 'bona) ;

Uptegrove v. Schwarzwaelder, 46 N. Y. App.
Div. 20, 61 N. Y. Suppl. 623; Bird v. Hayden,
1 Rob. (N. Y.) 383, 2 Abb. Pr. N. S. (N.

Y.) 61; Paulsen v. Van Steenbergh, 65 How.
Pr. (N. Y.) 342.

62. 1 Suppl. Mass. Gen. Stat. p. 811, § 40;
N. J. Rev. Stat. (1877), p. 194, § 96; 2

Brightly Purd. Dig. Pa. (1873), p. 1411,

§ 47; Norfolk v. American Steam Gas Co.,

103 Mass. 160; Cambridge Water Works i:

Somerville Dyeing, etc., Co., 4 Allen (Mass.)

239; Bangs v. Lincoln, 10 Gray (Mass.) 600;
Kinsley v. Rice, 10 Gray (Mass.) 325;
Denny v. Richardson, 4 Gray (Mass.) 274;
Thayer v. Union Tool Co., 4 Gray (Mass.)
75. Compare Merchants' Bank v. Stevenson,
5 Allen (Mass.) 398.

63. Rock Valley State Bank «. Andrews,
18 N. Y. Suppl. 167, 44 N. Y. St. 788.

64. Patterson v. Stewart, 41 Minn. 84, 42
N. W. 926, 16 Am. St. Rep. 671, 4 L. R. A.
671. The rule which requires a judgment
against the corporation as a condition prece-

dent to an action against a director has been
held nof to apply in an action where a cred-

itor has been enjoined from suing the cor-

poration ; but he may maintain a suit in the
nature of a suit in equity in behalf of him-
self and of other creditors who may join with
him against the directors to enforce their lia-

bility, without first obtaining a judgment
against the corporation. Whitney v. Pugh,
58 N. Y. App. Div. 316, 68 N. Y. Suppl.
992. Under Mich. Pub. Acts (1885), No.
232, making directors liable for wilful neglect
to file a report of the affairs of the company
a judgment against the corporation is not
a condition precedent to their liability. M. 1.

Wilcox Cordage, etc., Co. v. Mosher, 114
Mich. 64, 72 N. W. 117.

65. Thayer v. New England Lithographic
Steam Printing Co., 108 Mass. 523.

66. Tyng v. Clarke, 9 Hun (N. Y.) 269.
67. Tabor v. Commercial Nat. Bank, 62

Fed. 383, 10 C. C. A. 429.

Judgment on plaintiffs deemed not de-
ferred to see whether it will be allowed in

[IX, P, 11, h,,(ii)]
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(ni) Doctrine That Judgment Against Corporation Is Not Even
Prima Facie Evidence A gainst Directors. Opposed to the foregoing is the
doctrine that in an action to charge directors for liabilities grounded on statutory

misprisions, the judgment which the creditor may have recovered against the cor-

poration establishing his debt is not even prima facie evidence,** the theory
being that the directors are not in privity with tlie corporation in such a sense as

makes such a judgment binding upon tliem, but it is inter alios acta.^

(iv) WsETHER Judgment Against CorporationBY Garnishment, Trustee
Process, or Factorizing Is Such Judgment as Will Support Action
Against Directors. This question has been answered in the affirmative in

Massachusetts™ and in the negative in Connecticut^'
i. Burden of Proof Under These Statutes. These statutes are penal in the

sense which obliges plaintiff to prove a case within the terms of the statute, even
though in order to do so it may be necessary for him to prove a negative, such as

the fact that the required report was not published.'^ But where the statute

predicated the liability of the directors upon an '' intentional neglect to lile such
reports " it was held that it would be presumed that their failure to do so was
intentional.'^

j. Parol Evidence Admissible to Identify and Characterize Judgment. In a

bill in equity founded on a judgment at law against the corporation, where the

liability of the directors is predicated upon the ground that during a period when
they were in default in failing to lile the report of the condition of the corpora-

tion prescribed by the statute, the debt for which the judgment was recovered
was contracted by them, parol evidence has been held admissible to show that

such was the fact.'''

insolvency proceedings where it is intended
to lay the foundation for a proceeding against
directors. Clarke t. Warwick Cycle Mfg.
Co., 174 Mass. 434, 54 N. E. 887.

68. Esmond v. Bullard, 16 Hun (N. Y.)

65; Brand v. Godwin, 15 Daly 456, 8 N. Y.

Suppl. 339, 3 N. Y. St. 807, 9 N. Y. Suppl.

743, 29 N. Y. St. 143 [afflrming 3 N. Y. Suppl.

807, 24 N. Y. St. 305]; Chase v. Curtis, 113

XJ. S. 452, 5 S. Ct. 554, 28 L. ed. 1038; and
other cases cited below.

69. Eorke v. Thomas, 56 N. Y. 559 ; Miller
V. White, 50 N. Y. 137 [reversing 57 Barb.
(N. Y.) 504, 59 Barb. (N. Y.) 434]; Esmond
V. Bullard, 16 Hun (N. Y.) 65; McHarg v.

Eastman, 7 Rob. (N. Y.) 137, 35 How. Pr.

(N. Y.) 205. These decisions overrule Hall
V. Siegel, 7 Lans. (N. Y.) 206.

Same rule as against shareholdeis.— The
courts of New York, after a considerable con-

flict of opinion, have established the same
rule in favor of shareholders when proceeded
against to enforce a statutory liability. See
McMahon v. Macy, 51 N. Y. 155, 162, and
particularly the opinion of Mr. Commissioner
Gray, where the previous authorities on the
subject are reviewed. The doctrine of those
courts being that an action against a share-

holder to charge him for a debt of the cor-

poration is an action on the original demand
and not on the judgment which plaintiff has
recovered against the corporation. Belmont
V. Coleman, 21 N. Y. 96; Moss v. Averell, 10

N". Y. 449; Conant v. Van Schaick, 24 Barb.
(N. Y.) 87; Moss v. McCullough, 5 Hill
(N. Y. ) 131. For conflicting decisions see

Belmont v. Coleman, 1 Bosw. (N. Y.) 188;
Moss V. Oakley, 2 Hill (N. Y.) 265; Slee v.
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Bloom, 20 Johns. (N. Y.) 669, 10 Am. Dee.
273. This being so the burden of establish-

ing the validity of his debt rests on plain-

tiff as an original proposition, although he
may have established it as against tlie cor-

poration. Dabney v. Stevens, 40 How. Pr.

(N. Y.) 341. But in respect of the liability

of corporations a contrary rule prevails in

other states, the judgment against the cor-

poration being regarded either as conclusive
or at least as prima facie evidence against
the shareholder as to the validity of the debt.

Iowa.— Donworth v. Coolbaugh, 5 Iowa
300.

Kansas.— Grand v. Tucker, 5 Kan. 70.

Maine.— Milliken v. Whitehouse, 49 Me.
527; Came v. Bingham, 39 Me. 35; Merrill
V. Suffolk Bank, 31 Me. 57, 50 Am. Dec. 649.

Massachusetts.—Hawes v. Anglo-Saxon Pe-
troleum Co., 101 Mass. 385.

Pennsylvania.—Wilson v. Pittsburg, etc..

Coal Co., 43 Pa. St. 424.

70. Norfolk v. American Steam Gas Co.,

103 Mass. 160.

71. Armstrong v. Cowles, 44 Conn.^44.
72. Whitney Arms Co. r. Barlow, 63 N. Y.

62, 20 Am. Pep. 504, 68 N. Y. 34.

73. Van Etten v. Eaton, 19 Mich. 187.

See, however, Breitung v. Lindauer, 37 Mich.
217.

74. Norfolk v. American Steam Gas Co.,

108 Mass. 404. That it is often competent
to show by parol evidence what facts were
passed upon by the jury in a case which pro-
ceeded to judgment see Merritt v. Morse, 108
Mass. 270; Burlen v. Shannon, 99 Mass. 200,
96 Am. Dec. 733, 14 Gray (Mass.) 433 (and
cases there cited).
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k. Misjoinder of Such Causes of Action. Under the statute law and code of

procedure of JSlew York a proceeding to cliarge the directors cannot be joined

with a proceeding to charge the shaieholders with a personal liability for the

debts of the corporation ;''' but an action to charge directors for not making the

statutory annual report may be joined with an action against them for making a

false report, unless the false report was signed by all the defendants who are

charged with tiie omission to make the annual report, in which case there would
be a misjoinder, for the reason that the distinct causes of action do not affect all

the defendants^'

1. Pleading Under Such Statutes— (i) In General. In a proceeding under
such a statute the declaration or complaint must allege either in the words of the

statute or in substance all the statutory grounds of recovery."

(ii) What S^xceftions of Statute Must Be JVegativeb. By an old rule

of common-law pleading, in declaring upon a statute, even though it be not penal,

any exception contained in the enacting or prohibiting clause of it must be
excluded by averment ;

'^ but where exceptions contained in other clauses of the

75. Wiles V. Suydam, 64 N. Y. 173; Map-
pier V. Mortimer, U Abb. Pr. N. S. (N. Y.)
455.

76. Bonnell v. Wheeler, 16 Abb. Pr. N. S.

(N. y.) 81. See also Sterne v. Herman, 11

Abb. Pr. N. S. (N. Y.) 376; Vincent v.

^ands, 11 Abb. Pr. N. S. (N. Y.) 366.

77. Henniker v. Contocook Valley R. Co.,

29 N. H. 146.

The facts relating to the claims of the

complainants against the corpoi'ation, where
the suit is in equity, must be set out with
particularity. Gunter v. Dale County, 44
Ala. 639; Boston, etc., R. Co. v. Parr, 104
Fed. 695, 44 C. C. A. 139 (holding that a
bill in equity, where it alleged that the cor-

poration was indebted to complainant in a
sum " exceeding $239,000," on a contract of

indemnity and insurance against liability for

death or injury of employees, etc., bearing
a certain date and setting out a copy of the
form of the contract, was wholly insufficient,

in the absence of any statement of the hap-
pening of any occurrence creating a liability

under the contract, or of any fact showing
how or when any part of such liability arose,

or that any claims or proofs were ever sub-

mitted to the company on account of it )

.

A mistake in a complaint in such an ac-

tion, due to a mistake as to the date on which
a penalty was incurred under the governing
statute, will not be construed reversible error

if plaintiff has shown a right to recover

within the true date. Morgan v. Hedstrom,
164 N. Y. 224, 58 N. E. 26 [affirming 25
N. Y. App. Div. 547, 49 N. Y. Suppl.

1049].

Must allege a written request to perform
the duty, as required by the statute. Nassau
Bank v. Brown, 30 N. J. Eq. 478.

Services rendered by request.— Must al-

lege that the services creating the debt were
rendered at the request of the corporation.

Tovey v. Culver, 54 N. Y. Super. Ct. 404.

Requisites of petition in an action under
Iowa Revision, § 1163, against an officer or

shareholder of a corporation for fraud, etc.

White V. Hosford, 37 Iowa 566.

Must aver that the corporation did busi-

ness in the county.— Anfenger v. Anzeiger
Pub. Co., 9 Colo. 377, 12 Pac. 400.

Must aver the purposes for which the cor-

poration was organized and that defendants
constituted a majority of the directors. Niles

V. Dodge, 70 Ind. 147.

The allegation that defendants were share-

holders is not irrelevant. Sterne v. Herman,
11 Abb. Pr. N. S. (N. Y.) 376.

For the allegations in a hill in equity unaer
Mass. Stat. (i86z), c. 218, to charge officers

of a manufacturing corporation personally
with a debt thereof see Thayer v. New Eng-
land Lithographic Steam Printing Co., 108
Mass. 523; Norfolk V. American Steam Gas
Co., 108 Mass. 404. For a bill in equity
which failed to show that the excess of debts
over and above the amount of capital stock
actually paid in happened Under the admin-
istration of the defendants see Merchants'
Bank v. Stevenson, 5 Allen (Mass.) 398.

Not necessary to file a copy of the articles

of incorporation, this not being the founda-
tion of the action. Niles v. Dodge, 70 Ind.
147.

Sufficient showing that corporation was
not a railroad or moneyed corporation.—^That
a complaint alleging that defendant was a di-

rector of the business corporation sufficiently

showed that the corporation was not a rail-

road or moneyed corporation see Union Bank
V. Keim, 52 N. Y. App. Div. 135, 64 N. Y.
Suppl. 1070.

Sufficient allegation of director's acceptance
of office.— That an allegation in the answer
filed by a director sued to enforce such a
statute that he was elected director, and at-

tended one directors' meeting is sufficient

proof of his acceptance of the office, although
the answer also alleged that on discovering
that false representations had been made to
him to induce his attendance he refused fur-
ther to act as director. Union Bank v. Keim,
52 N. Y. App. Div. 135, 64 N. Y. Suppl. 1070.

78. Gould PI. c. 4, § 22. This has been
held where the statute was not penal. Toledo,
etc., R. Co. V. Lavery, 71 111. 522; Great
Western R. Co. v. Hanks, 36 111. 281; Great
Western R. Co. v. Bacon, 30 111. 347, 83 Am.
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statute present matters of defense, they are to be pleaded and proved by
defendant.™

(in) AvEiiMMN'T OF J)ATM OF Bebt. In many cases it is essential, to bring
the case within the statute, for the pleader to aver the date when the debt was
contracted, so as to show that it was contracted during the time when the directors

were in default in failing to make the statutory report ; ^ and so as to show, where
the action proceeds on the ground of their making a false report and allowing the
indebtedness to exceed the capital stock, that the debt was contracted after defend-
ant became a trustee.^'

m. Plaintiff Recovers Upon Preponderanee of Evidence. It is not essential

to a recovery where the ground is the making of a false report or certiiicate that

plaintiff should satisfy the jury of the guilt of defendant beyond a reasonable

doubt, but as in other civil actions he recovers upon a fair preponderance of the
evidence.^^

n. Entries In Book-Aeeounts— When Not Evidence. In such an action the
entries in the account-books of the corporation are not competent evidence against

defendant to prove the directors' claim, where it does not appear that defendant
was privy to such entries.^

o. Procedure in Case of Death of Director. It is a rule of the common law
that the personal representative of a deceased joint obligor cannot be joined in an
action against the survivor.^ This rule has been applied in Massachusetts, so as

Dec. 199; Illinois Cent. R. Co. v. Williams,
27 111. 48; Galena, etc., R. Co. v. Sumner, 24
111. 631 ; Ohio, etc., R. Co. v. Brown, 23 111.

94; Chicago, etc., R. Co. v. Carter, 20 111.

390.

79. Gould PI. c. 4, § 22; Toledo, etc., R.
Co. V. Lavery, 71 111. 552; Chicago, etc., R.
Co. V. Carter, 20 111. 390.

80. McHarg ;;. Eastman, 7 Rob. (N. Y.)

137, 35 How. Pr. (N. Y.) 205; Seaman v.

Goodnow, 20 Wis. 27.

81. Anderson v. Speers, 8 Abb. N. Cas.

(N. Y.) 382, 58 How. Pr. (N. Y.) 68.

What is not a good averment of the fact

that defendant was a trustee at the time
when the debt was alleged to be contracted.

Anderson v. Speers, 8 Abb. N. Cas. (N. Y.)

382, 58 How. Pr. (N. Y.) 68.

Averment that the debt remains unpaid.

—

For a technical ruling to the effect that it is

not enough to aver that the judgment recov-

ered against the corporation remains un-
gatisiied, but that the pleader must aver that
the debt remains unpaid, see McHarg v. East-
man, 7 Rob. (N. Y.) 137, 35 How. Pr. (N. Y.)
205. Compare Chambers v. Lewis, 28 N. Y.
454.

Misdescription of the statute immaterial.— It is not necessary for the pleader to de-

scribe the statute since the court will notice
it judicially. Buell v. Warner, 33 Vt. 570.
Therefore if he misdeseribes it, as by refer-
ring to the wrong section, the misdescription
will be rejected as surplusage. McHarg v.

Eastman, 7 Rob. (N. Y.) 137, 35 How. Pr.
(N. Y.) 205.

Not necessary to aver how the damage
happened.— Where the damage consisted of
a depreciation of plaintiff's shares it is not
necessary to aver how or in what manner this
depreciation was brought about, since that
would be a matter of evidence. Gaffuey v.

Colvill, 6 Hill (N. Y.) 567. But another
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court has held, in an action to charge di-

rectors for failing to make the statutory re-

port of the financial condition of the cor-

poration, that the manner in which plain-

tiff was misled and deceived must be charged
with reasonable fulness and certainty. Niles
V. Dodge, 70 Ind. 147, setting out a complaint
where it was not charged with sufficient cer-

tainty. See also Buell v. Warner, 33 Vt. 570,

for a declaration under a statute which is set

out in full, to which a number of specific ob-

jections were made by special demurrer, but
where the declaration was held good.
Other points of pleading in such com-

plaints.— Under a statute prohibiting the
doing of certain acts a, complaint has been
held bad on special demurrer, which alleged
that defendant caused the acts to be done.
Gaffney v. Colvill, 6 Hill (N. Y.) 567. Not
necessary to allege that defendants did the
acts knowingly, mistake or want of guilty
knowledge being matter of defense. Gaffnsy
D. Colvill, 6 Hill (N. Y.) 567.

Not a good objection on the ground of du-
plicity that the declaration alleges that the
directors did divide, withdraw, and pay to the
shareholders a portion of the capital stock
of the company and did thereby reduce the
capital stock without the consent of the legis-

lature. Gaffney v. Colvill, 6 Hill (N. Y.)
567.

Answer upon information and belief in-

sufficient. 19 Am. & Eng. Corp. Cas. 112
note.

82. Huntington v. Attrill, 118 N. Y. 36.5,

29 N. Y. St. 5, 23 N. B. 544.

83. Leonard v. Faber, 52 N. Y. App. Div.
495, 65 N. Y. Suppl. 391. [The reader is

cautioned that there is a conflict of authority
as to the effect of books of account as evi-

dence.]

84. Green v. Watkins, 6 Wheat. (U. S.)

260, 5 L. ed. 256.
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to exempt the estate of a deceased shareholder from liability as snch, unless his

personal representative should chose to come forward and assume sucli liability,

by paying claims or otherwise.^' This unjust and mischievous rule has been
changed by statute in most of the states it is believed.^' But in equity tlie maxim,
Actio personalis moritur cum persona, does not obtain, and therefore the liability

of directors to creditors, founded in fraud, may be redressed in those tribunals

by an action against their personal representative in case of their death.^'

p. Liability of Directors For Costs in Ppoeeedings Under These Statutes.

A statute, making the directors liable for the debts of the corporation does not

make them liable for the costs which have accrued in recovering judgments against

the corporation for such a debt,^^ although they will of course be liable for the

costs accruing in an action brought to charge tliem.^'

q. Directors Estopped to Deny Existence of Corporation. Persons who hold
themselves out to the public as a legally organized corporation by proceeding with
the business for whicli the corporation was ostensibly created and by contracting

in the corporate name are estopped, when proceeded against as directors to enforce

tlie statutory liability, to deny the validity of the existence of the corporation.'"

12. Defenses to Such Actions— a. Defense of No Corporation— (i) In Obn-
ERAL. If the directors of a corporation incur liability under a statute, by rea-

son of failing to make and to file certain certiiicates and statements therein

required, they cannot, when proceeded against for the enforcement of such liabil-

ity, set up as a defense an irregularity in the organization of the corporation."

(ii) Gases Whebe This Defense Has Succeeded. It has, however, been
held, under a statute of New Jersey authorizing any persons to associate and
form a corporation and choose a l)oard of directors, and under its direction carry

on the business, that if the associates choose no directors, but merely a president,

who is in fact the owner of tlie concern and who controls its business, they are

to be regarded as a corporation, but are not liable in tlie character of directors.

85. Dane v. Dane Mfg. Co., 14 Gray (Mass.) 89. Compare People v. Ballou, 12 Wend.
488; Ripley v. Sampson, 10 Pick. (Mass.) (N. Y.) 277.

371; Child v. Coffin, 17 Mass. 64. Various matters of practice in such cases.

86. See for example Cobb Stat. Ga. 483

;

— What processes must be issued and served
Hargroves v. Chambers, 30 Ga. 580 (holding upon the directors separately see Cunningham
that if a director guilty of the statutory fault v. Pell, 5 Paige (N. Y. ) 607. That a mere
should die before the commencement of the return of nulla bona is not a sufficient ground
action plaintiff would not be bound to join for an action to charge directors, but that

therein his personal representative, although the return must set out that no real or per-

he would be at liberty so to do )

.

sonal property of the corporation was exhib-

87. Procedure in case of deatli of director ited to the officer sufficient to satisfy the debt

in insolvency proceedings in Massachusetts, as required by the statute, see Bacon v. Mor-
— See 3 Thompson Corp. § 4345 [collecting ris, 10 Phila. (Pa.) 93, 30 Leg. Int. (Pa.)

and expounding the following cases: Dane 392. When an action against a corporation

V. Dane Mfg. Co., 14 Gray (Mass.) 488; was prosecuted under a writ commanding the

Bangs V. Lincoln, 10 Gray (Mass.) 600; body of a certain named director to be taken.

Merchants' Bank «. Stevenson, 10 Gray it was held untenable to argue, after a judg-

(Mass.) 232; Grew 47. Breed, 10 Mete. (Mass.) ment against the company and an appeal

569; Kelton v. Phillips, 3 Mete. (Mass.) 61; taken by it, that the suit was against the

Andrews v. Callender, 13 Pick. (Mass.) director and not against the corporation.

484; Ripley v. Sampson, 10 Pick. (Mass.) Aycock v. Wilmington, etc., R. Co., 51 N. C.

371; Child v. Coffin, 17 Mass. 64]. 231.

Other decisions under statutes of Massa- Nominal defendant in action against Eng-
chusetts.— For other decisions under the lish joint-stock company.— Bartlett v. Pent-
local and peculiar statutes of Massachusetts land, 1 B. & Ad. 704, 20 E. C. L. 657 ; Worm-
see Barre First Nat. Bank v. Hingham Mfg. well v. Hailstone, 6 Bing. 668, 8 L. J. C. P.

Co., 127 Mass. 563; Moore v. Reynolds, 109 0. S. 264, 4 M. & P. 512, 19 E. C. L. 301;
Mass. 473 ; Byers v. Franklin Coal Co., 106 Harrison v. Pimmins, 7 Dowl. P. C. 28, 8 L. J.

Mass. 131; Dewey v. Baker, 16 Gray (Mass.) Exch. 94, 4 M. & W. 510.

130; Brayton v. New England Coal Miu. Co., 90. Gay i. Kohlsaat, 80 111. App. 178.

11 Gray (Mass.) 493; Denny t. Richardson, 91. Newcomb v. Reed, 12 Allen (Mass.)

4 Gray (Mass.) 274. 362. Compare Utley v. Union Tool Co., 11

88. Eorke». Thomas, 56 N. Y. 559. Gray (Mass.) 139.
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but are liable in equity as.sliareholders to be charged with debts of the concern*
to the extent unpaid on their shares. So wliere it appeared in sucli an action
that the defendants had drawn up articles of incorporation, but with the under-
standing that they were not to take effect until certain things were done, which
never were done, it was held tliat this did not constitute thetn a corporation, and
that the president and directors could not be made liable under a statute'^ making
such officers personally liable for debts contracted by the corporation, or volnntary
association before complying with certain statutory requirements.'* So where a
member of an association which had failed of a legal incorporation purcliased
claims against the association, it was held that this did not give an action against

the directors, because it was a partnership, and one partner cannot sue the otliers

at law.'' So it has been held that with the expiration of a bank charter the
personal liability of the directors for overissues of circulating notes ceases.'"

b. Defense of Negligence, Ignorance of Law, Want of Guilty Scienter. Wliere
the statute which has been violated enjoins an affirmative act, negligent ignorance
is of course no defense ; '' but where it merely prohibits a wrongful act, then as

a general rule only those who affirmatively participated in or assented to the
wrong are liable under it; and such affirmative assent must in general be averred
and proved,'^ although with respect to the evidence by whicli the fact is proved
it is to be observed that such a statute raises a presumption of assent in the

absence of some prescribed affirmative act of dissent ; and many of the statutes

in terms create a presumption of assent from the doing of the prohibited act and
even from the failing to do the required act." On the other hand, where the

directors are sued under a statute making them liable for the debts of the corpo-

ration contracted during the time when they have been in default under a statute

in filing certain prescribed reports, it will be no defense that they were ignorant

of the existence of the law, or that they did not know whether or not the reports

had been filed, and had not intentionally neglected to conform to the require-

ments of the statute, and indeed had no knowledge of such requirements and
thought nothing about them. Although the statute only fixes personal liability

upon the directors when they "intentionally neglect or refuse to comply with the

provisions and to perform the duties required of them " by its terms, it is not

incumbent upon a person sued imder it to prove that the omission was inten-

tional ; the intent will be inferred from the neglect of the duty.' On the other

hand, where the statute attaches a liability to a negative prohibition, it has been
justly reasoned that to constitute "assent" there must be something more than

mere negligence on the part of a director in not knowing what, in the exercise of

proper care, he ought to have known. There must be some wilful or intentional

violation of duty, assenting to it, knowing that the act is being done, or that it

is about to be done. But if with such knowledge he neither objects to nor

opposes it when his duty requires and when he has the opportunity of doing so

this is " assent." ^

e. Director Exonerated by Resigning or Abandoning Offlee. Where the

liability imposed by a statute of this kind has not attached, a director may of

92. Kinsela v. Cataract City Bank, 18 N. J, 97. Van Etten f. Eaton, 19 Mich. 187.

Eq. 158. 98. Patterson f. Stewart, 41 Minn. 84, 42

93. Vt. Eev. Laws, § 3279. N. W. 926, 16 Am. St. Rep. 671, 4 L. R. A.

94. Corey v. Morrill, 61 Vt. 598, 17 Atl. 745.

840. 99. See statute set out in 3 Thompson
95. Coleman v. Coleman, 78 Ind. 344. Corp. § 4357.

9a Moultrie v. Hoge, 21 Ga. 513. Contra, 1. Van Etten v. Eaton, 19 Mich. 187. But

Moultrie v. Smiley, 16 Ga. 289. see Breitung v. Lindauer, 37 Mich. 217. Gom-

As to the manner of proving the corporate pare In re Wales Nat. Bank, [1899] 2 Cli.

character of the association in a suit in 629, 68 L. J. Ch. 634, 81 L. T. Rep. N. S.

equity to enforce the liability of the officers 363, -.S Wkly. Rep. 99.

of a manufacturing company see Salem First 2. Patterson v. Stewart, 41 Minn. 84, 42

Nat. Bank v. Almy, 117 Mass. 476; Priest v. N. W. 926, 16. Am. St. Rep. 671, 4 L. R. A.

Essex Hat Mfg. Co., 115 Mass. 3&0. 745.

[IX, P, 12, a, (II)]
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course escape such liability by resigning or abandoning his office.^ JSTor is it

necessary that the resignation should be accepted ;
* and it is immaterial in wliat

form it is made, so that it is distinct and unequivocal. It may be made orally ;

'

and it may be evidenced by conduct merely, as where the director sold out his

shares and thereafter ceased to take any part in the affairs of the corporation,

although his successor was not elected.'

d. Other Evidence of Want of Assent, Evidence of want of assent has been
discovered in the act of the director in refusing to consent to the proposed viola-

tion of the statute and in protesting against it
;
' in failing to dissent when

afterward informed that the indebtedness prohibited by the statute has been

created ;
^ in doing nothing more than failing to attend meetings, in not being

consulted, in doing nothing but sign annual reports on the strength of tlieir

reliance of the truth and statement of a co-trustee.'

e. Assent of Plaintiff to Prohibited Act. Where plaintiff has himself assented,

either in tlie character of director or otherwise, to the doing of the act prohibited

by the statute, this fact will in general be a good defense in accordance with the

maxim, Yolenti nonfit injuria}"

f. Operation of Statute of Limitations— (i) Whether Statute Relating
TO Penalties Applicable. Where statutes of this kind are regarded in the

nature of penal statutes, it follows that the clause of the statute of limitations

applicable to actions for penalties applies." But where the view has been taken

that such statutes are remedial, the short statute of limitations applicable to actions

for penalties does not apply.*^

(ii) When Statute Begins to Run. Plainly such a statute does not begin

to run until the debt is due ; for until there is a right of action against tiie cor-

3. Bruce v. Piatt, 80 N. Y. 379; Reed v.

Keese, 37 N. Y. Super. Ct. 269 (director re-

signed after debt had been contracted, hut
before default had taken place, in filing the

prescribed report, and escaped liability )

.

4. Blake v. Wheeler, 18 Hun (N. Y.) 496.

5. Movius V. Lee, 30 Fed. 298.

a Sturges V. Vanderbilt, 73 N. Y. 384
(Miller, J., dissenting), holding that he could
not be made liable for the acts of the mana-
gers five years afterward. But it has been
held that in a proceeding to charge a, director

on statutory grounds he cannot show that lie

was adjudged a bankrupt, assigned and de-

livered his stock to the assignee in bank-
ruptcy, received his discharge in bankruptcy,
and had no connection with the corporation
thereafter. Philadelphia, etc., Iron Co. v.

Hotehkiss, 82 N. Y. 471. That a surety who
took no part in the transaction of the bank
after he had received the certificate required
by the statute could not be charged with im-
plied knowledge or notice as a director or
manager see Kinsela v. Cataract City Bank,
18 N. J. Eq. 158.

7. Schofield v. Henderson, 67 Ind. 258.

8. Patterson v. Robinson, 36 Hun (N. Y.)
622, dissent doubtful.

9. Patterson v. Robinson, 36 Hun (N. Y.)
622. The following English decisions may be
usefully consulted on the question what will

and what will not be regarded as evidence of

assent by the director to the doing of the
act for which it is sought to charge him with
liability. Johnson v. Goslett, 18 C. B. 728,
86 E. C. L. 728 [affirmed in 3 C. B. N. S. 569,
4 Jur. N. S. 50, 27 L. J. C. P. 122, 6 Wkly.
Rep. 127, 37 Eng. L. & Eq. 308, 91 E. C. L.

569] ; Burt v. British Nat. L. Assur. Assoc,
4 De G. & J. 158, 5 Jur. N. S. 612, 28 L. J.

Oh. 731, 7 Wkly. Rep. 517, 61 Eng. Ch. 125;
Em p. Johnson, 31 Eng. L. & Eq. 430.

10. Slee r. Bloom, 5 Johns. Ch. (N. Y.)

366. The following case, which was an action

against the corporation, involved an applica-

tion of the principle. Philadelphia, etc., P„.

Co. V. Love, 125 Pa. St. 488, 17 Atl. 455. See
also Knox v. Baldwin, 80 N. Y. 610, assignee

of a manufacturing firm, one member of

which was a, trustee in the corporation, like-

wise estopped.

11. Merchants' Bank v. Bliss, 35 N. Y. 412
[affirming 1 Rob. (N. Y.) 391]. See also

Chapman v. Comstoek, 58 Hun (N. Y.) 325,
11 N. Y. Suppl. 920, 34 N. Y. St. 517; Bird
V. Hayden, 1 Rob. (N. Y.) 383, 2 Abb. Pr.

N. S. (N. Y.) 61; Lawler D. Burt, 7 Ohio St.

340 [overruling Lawler v. Walker, 18 Ohio
151] (action for issuing unautliorized notes

in the similitude of bank paper) ; N". Y. Code
Civ. Proc. § 383. See also Merchants' Nat.
Bank v. Northwestern Mfg., etc., Co., 48
Minn. 349, 51 N. W. 117; Sturges v. Burton,
8 Ohio St. 215, 72 Am. Dec. 582.

12. Neal v. Moultrie, 12 Ga. 104.

In the nature of a specialty— Not barred
until twenty years.— A widely opposite view
is that the liability of directors created by
statute is in the nature of a. specialty, and
is therefore not within the operation of the
statute of limitations, and is consequently
not barred until the expiration of twenty
years, when a presumption of payment arises.

Hargroves v. Chambers, 30 Ga. 580; Banks
V. Darden, 18 Ga. 318; Neal v. Moultrie, 12
Ga. 104. For an explanation of this view

[IX, P, 12, f, (ii)]
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poration, there can be none against the directors.*' "W here the debt has become
due 'within the period of default in making a report required by statute, and has

been extended by the consent of the creditor, the statute does not begin to run
in favor of the defaulting trustee at the date of the maturity of the debt prior to

its extension."

(hi) Not Available to Director Where Corporation Has Failed to
Plead It. There is a questionable decision in New York to the effect that the

defense that the debt itself is barred by the statute of limitations is not available

to the director, wliere the corporation failed to plead the statute, and suffered a

judgment for the debt to be recovered against it.*^

(iv) Not Available Unless Raised in Trial Court. This well-known
rule of procedure applies to actions of the kind under consideration, so that the

defense must, if they would avail themselves of the defense of the statute of

limitations, set up the defense in their pleading and prove it at the trial.
'^

g. Defense of Laehes. Where the proceeding is in equity the defense that

the creditor has been guilty of laches is available as in other cases in that forum."
h. Defense of Pendency of Proeeeding's Before Assigning For Creditors or

Receiver. The pendency of proceedings before a voluntary assignment for the

benefit of creditors, or before a receiver is appointed to wind up the affairs of a

corporation, does not constitute a defense to a proceeding on the part of creditors

to enforce a statutory liability of the directors.'^

i. Defense of Waste of Corporate Assets by Assignee or Receiver. In such an
action it would ordinarily be no defense that the primary fund out of which the

of the operation of the statute of limitations

see 3 Thompson Corp. § 4362, and note on
page 3203. The statutory liability of share-

holders to pay the debts of the corporation
has been held to be in the nature of a spe-

cialty, and within this rule. Thornton %).

Lane, 11 Ga. 459; Lane v. Morris, 10 Ga.
162; Bullard v. Bell, 4 Fed. Gas. No. 2,121,

1 Mason 243. The supreme court of the

United States has, however, ruled otherwise

in a decision which it is thought must be

accepted as overruling Bullard v. Bell, 4
Fed. Gas. No. 2,121, 1 Mason 243. Garrol

V. Green, 92 U. S. 509, 23 L. ed. 738.

13. Duckworth v. Roach, 81 N. Y. 49;
Jones V. Barlow, 62 N. Y. 202 [overruling on
this point Merchants' Bank v. Bliss, 1 Rob.
(N. Y.) 391, 13 Abb. Pr. (N. Y.) 225, 21

How. Pr. (N. Y.) 365 (affirmed in 35 N. Y.
412, where it was held that the statute be-

gins to rvm from the time of contracting the

corporate debt during the period of default

in making the statutory report ) ] ; Sullivan

V. Sullivan Mfg. Co., 20 S. G. 79.

14. Jones v. Barlow, 62 N. Y. 202. See
also Chapman v. Comstock, 58 Hun (N. Y.)

325, 11 N. Y. Suppl. 920, 34 N. Y. St. 517.

For a case where the question is made to

turn upon whether it was the intention of

the parties to renew the old debt or to create

a new one, a mere metaphysical subtlety, see
Sullivan v. Sullivan Mfg. Co., 20 S. C. 79.

The right of action given by a statute
against directors has been held not saved by
bringing suit against the corporation within
the limitation prescribed by the statute, and
then delaying for some years to sue the di-

rectors. Hall V. Siegel, 7 Lans. (N. Y.) 206,
13 Abb. Pr. N. S. (N. Y.) 178. Although
the conclusion arrived at by the court seems

[IX. P, 12. f, (II)]

sound, it is to be observed that it proceeds
upon the authority of Miller v. White, 57
Barb. (N. Y. ) 504, which has been since re-

versed (50 N. Y. 137), and its authority may
therefore be considered doubtful.

An action by judgment creditors to charge
a railroad company and its former managers
with the payment of their judgment, because
of an unlawful payment of money to the presi-

dent of the corporation, is barred within six

years from the date of the adoption of the
resolution authorizing such payment, irre-

spective of the ignorance of the judgment
creditors. Link r. McLeod, 8 Pa. Dist. 175,
22 Pa. Go. Gt. 273.

15. Van Cott v. Van Brunt, 2 Abb. N. Gas.
(N. Y.) 283. For suggestions which render
this decision questionable see 3 Thompson
Corp. § 4365.

16. Duckworth v. Roach, 81 N. Y. 49. For
an answer which attempted to set up this

defense but failed so to do see Cornell v.

Roach, 101 N. Y. 373, 5 N. E. 52.

17. Merchants' Bank v. Bliss, 1 Rob. (N. Y.)
391. Seemingly untenable view that the right
to proceed against a director of a national
bank under tJ. S. Rev. Stat. § 3259, is lost

by allowing such a period of time to lapse
as cuts off the right to forfeit the charter un-
der the same section, by reason of the mis-
conduct complained of. Welles v. Graves, 41
Fed. 459.

18. Schley v. Dixon, 24 Ga. 273, 71 Am.
Dec. 121 ; Patterson v. Stewart. 41 Minn. 84,
42 N. W. 926, 16 Am. St. Rep. 671, 4 L. R. A.
745 (holding that the appointment of a re-

ceiver neither takes away nor suspends the
right of action against the directors)

; White
V. How, 29 Fed. Cas. Nos. 17,548, 17,549, 3
McLean 111, 291 (at least without averring
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debt due to plaintifiE should have been satisfied has been wasted by a receiver or

by an assignee for creditors, since tlie creditors are in general not responsible for

the good conduct of this species of trustee.^'

j. Right to Set OfT in Such Actions. Where the statute makes the liability of

the directors a liability to the corporation, then the director may obviously set off

against this liability any indebtedness of the corporation to him. But this rule

would obviously not apply where the liability created by the statute was a liability

to the creditors directly, for in such case there would be no mutuality.^

k. Defense of Former Adjudication. The fact that plaintiff has recovered a

judgment against the corporation does not preclude him, under a Massacliusetts

statute, from enforcing the liabilities of the officers of the corporation for the

oi'iginal debt, by a bill in equity.^'

1. Other Defenses Which Have Been Held Unavailing. Directors when sued to

enforce their personal statutory liability cannot question the original consideration

of a corporate note indorsed before maturity to a bonafide taker for value ;^ set

up tliat there has been a judgment of forfeiture against the corporation, or that

its charter has expired by limitation;^ or, where the proceeding is against a

di-ector for signing false statements, that plaintiff is also a director ; ^ that the

company has hquidated the debt by giving its promissory notes therefor, since

this does not cancel it nor affect the liability of its trustees ; ^ or that subsequently
to the time when the liability was incurred, the legislature permitted the corpora-

tion to form itself into two distinct companies, since this would not have the effect

of exonerating the officers of one of the constituent companies from their statutory

hability.2«

13. Contribution AND Subrogation— a. When Wrong-Doing Directors Entitled

to Contribution Among Themselves. It seems that where the wrong consists of

mere negligence and inattention, as in the case of an inadvertent failure to file

certain reports of the condition of the corporation, required by statute, any one
of the directors who is charged with more than his quota of liability because of

misprision will be entitled to contribution against his co-directors,^ but this would
not be so in case of a positive wrong, involving a guilty scienter, such as the

making of a false report, in which case no one would be responsible except those

actually concurring in the wrong and the maxim. Ex turpi causa non oritur

actio, would apply.^

and proving either that the receiver had paid Eng. L. & Eq. 158, 53 Eng. Ch. 16. That in
the notes or that there were assets in his determining the amount for which creditors
hands sufficient to pay them )

.

who are not directors can charge the directors

19. Hargroves v. Chambers, 30 Ga. 580. for contracting an excess of debts over the
For an analogous rule where the action is statutory limit debts due the directors them-

to charge shareholders with a separate per- selves are not to be counted. Thacher v.

sonal liability see Stewart v. Lay, 45 Iowa King, 156 Mass. 490, 31 N. E. 648.

604. 21. Byers f. Franklin Coal Co., 106 Mass.
20. Tallmadge v. Fishkill Iron Co., 4 Barb. 131. For an analogous rule with respect to

(N. Y.) 382. A judgment against a corpora- the liability of shareholders see Vincent v.

tion upon which a particular director may be Sands, 11 Abb. Pr. N. S. (N. Y.) 366, 42
charged under a statute will be available as How. Pr. (N. Y.) 231.

a set-off to an action by such creditor against 22. Cooke v. Pearee, 23 S. C. 239.

the owner of such judgment, but the plea of 23. Hargroves v. Chambers, 30 Ga. 580.

set-off must show that the amount of the in- 24. Richards v. Crocker, 19 Abb. N. Cas.
corporate indebtedness which, under the stat- (N. Y.) 73.

ute, plain' iff has become liable to pay, is equal 25. Deming v. Puleston, 35 N. Y. Super. Ct.

to defendant's judgment. Chambers v. Lewis, 309.

28 3Sr. Y. 454. As to the defense of set-off 26. Kane v. People, 8 Wend. (N. Y.) 203.

where the action is against the corporation 27. But see to the contrary Andrews v.

by a shareholder for money lent see Milvain Murray, 33 Barb. (N. Y.) 354.

«. Mather, 5 Exch. 55, 19 L. J. Exch. 227, Where there is no element of wrong-doing
1 L. M. & P. 220. Set-off of advances made the right of contribution of course exists.

by a shareholder against an action for a call Slaymaker v. Gundacker, 10 Serg. & R. (Pa.)
see Matter of Joint-Stock Co.'s Winding-up 75.

Acts, 4 De G. M. & G. 19, 18 Jur. 710, 27 28. Nickerson v. Wheeler, 118 Mass. 295.

[57] [IX. P. 13, a]
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b. Directors Not Entitled to Contribution From Shareholders. Where direct-

ors have acted contrary to statutory injunctions or prohibitions, and have thereby
incurred a personal liability to creditors which they have been obliged to satisfy,

they are not entitled to contribution from other shareholders ; because the direct-

ors and the shareholders do not stand upon a common footing, they are not in

mqualijure? But where the transaction for which the director has been charged
is merely ultra vires, has been taken in good faith, and is not characterized by
moral turpitude, he is, on common principles of justice, entitled to contribution

from his co-directors.*'

c. When Wrong-Doing Directors Have No Right of Subrogation Against
Company. Outside of statutes a director of a corporation against whom a judg-

ment has been rendered for assenting to a declaration of a dividend when there

were no proiits to divide has no right of subrogation as against the company.^'

d. Right of Contribution Among Directors by Agreement. Directors may have
the right of contribution as among themselves, where they have become person-

ally lial)le for the debts of the company, under an agreement for contributioa

among themselves in such a case.®

Q. Compensation of Directors— l. Directors Not Entitled to Compensa-

tion For Services as Directors. Directors of corporations, like other trustees,**

presumptively serve without compensation, and are not entitled to claim compen-
sation for their services, unless the governing statute or some by-law, regulation,

resolution, or contract, made or assented to by the corporation at large, and not

merely by the directors themselves, gives it to them. The scope of this rule is

such tliat they are not entitled to recover from the corporation compensation for

any services incidental to their office of director.^ The law does not imply a

promise to pay for such services, although rendered to the corporation upon

29. Heald v. Owen, 79 Iowa 23, 44 N. W.
210; Stone v. Fenno, 6 Allen (Mass.) 579.

30. Ashhurst v. Mason, L. R. 20 Eq. 225,

44 L. J. Ch. 337, 23 Wkly. Rep. 506.

Construction of a statute providing that

an officer of a corporation who has paid a
debt for which by the statute he is made lia-

ble shall have no claim against the share-

holders individually for contribution, so as to

deprive a director of this right, who had paid
a judgment rendered against himself as in-

dorser of a note of the corporation, issued

with his consent, but in excess of the statu-

tory limit of indebtedness. Connecticut River
Sav. Bank v. Fiske, 62 N. H. 178.

Statutes granting or withholding the right

to contribution.— Numerous statutes have
been enacted granting to or withholding from
directors who have incurred statutory liabil-

ity which they have been obliged to satisfy

the right to contribution or subrogation. See
3 Thompson Corp. § 4378, where some of

these statutes are collected.

31. Hill V. Frazier, 22 Pa. St. 320.

32. Smith v. Morrill, 54 Me. 48 [cited in

Coolidge V. Wiggin, 62 Me. 568].
33. American Cent. R. Co. v. Miles, 52

111. 174.

34. California.— Brown v. Valley View
Min. Co., 127 Gal. 630, 60 Pac. 424, cannot
recover compensation for doing what he
should have done as a director.

Colorado.— Brown v. Republican Mountain
Silver Mines, 17 Colo. 421, 30 Pac. 66, 16

L. R. A. 426.

Connecticut.— New York, etc., R. Co. v.

Ketchum, 27 Conn. 170.

[IX, P. 13, b]

Gloucester First
Sawyer v. Pawn-

American White

Georgia.-^ BuTOB v. Beck, 83 Ga. 471, 1*
S. E. 121.

. Illinois.— Holder v. Lafayette, etc., R. Co.,

71 111. 106, 22 Am. Rep. 89; Cheeney v. La-
fayette, etc., R. Co., 68 111. 570, 18 Am. Rep.
584; Rockford, etc., R. Co. v. Sage, 65 111.

328, 16 Am. Rep. 587; Merrick v. Peru Coai
Co., 61 111. 472; American Cent. R. Co. v.

Miles, 52 111. 174.

Indioma.— Maux Ferry Gravel Road Co. «.

Branegan, 40 Ind. 361.

Massachusetts.— Pew v.

Nat. Bank, 130 Mass. 391;
er's Bank, 6 Allen 207.

Michigam.— Eakins v.

Bronze Co., 75 Mich. 568, 42 N. W. 982.

New Hampshire.— Smith v. Putnam, 61
N. H. 632.

New York.— Butts v. Wood, 37 N. Y. 317

;

Fitchett V. Murphy, 26 Misc. 544, 56 N. Y.
Suppl. 322 (and the fact that each director

refrained from voting on the resolution fix-

ing his own salary does not alter the case) ;

Pierson v. Thompson, 1 Edw. 212. That
a trustee of a corporation organized un-
der the Manufacturing Act (N. Y. Laws
(1848), c. 40) cannot recover for services
rendered to the corporation see McDowall o.

Sheehan, 129 N. Y. 200, 29 N. E. 299 [revers-

ing 59 Hun 618, 13 N. Y. Suppl. 386, 3«
N. Y. St. 104].

Oregon.— Wood v. Lost Lake Mfg. Co., 23
Oreg. 20, 23 Pac. 848, 37 Am. St. Rep. 651

1

Pennsylvania.— Martindale v. Wilson-Cass
Co., 134 Pa. St. 348, 19 Atl. 680, 19 Am. St.

Rep. 706 ; Kilpatrick v. Penrose Ferry Bridge
Co., 49 Pa. St. 118, 88 Am. Dec. 497; Accom-
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request ; since a person rendering gratnitons services in the line of his legal duty

does not thereby raise an implication that they are to be paid for by request of the

party benefited by them.^
2. Cannot Vote Themselves Salaries or Cohpensation. The principle that

directors cannot deal for themselves with the corporation^ necessarily precludes

them from voting compensation for themselves either before or after the rendi-

tion of the services for which the compensation is voted.*^ Such a resolution is

void, as being a promise without a consideration, and hence it cannot be enforced

in an action ;
^ and in an action founded on such a resolution it is not admissible

in evidence.^ The director who claims compensation for his services being dis-

qualified from voting on the question,** if he is necessary to make up a quorum
of the board,*' or if his vote is necessary to the result,** the resolution will be

void in the sense already stated. But where his vote is not necessary to the

adoption of such a resolution it will not necessarily be void, although he may
have voted for it.*'

3. Cannot Vote Themselves "Back Pay" For Services Already Bendered.

Especially is it the law that directors cannot vote themselves compensation for

modation Loan, etc., Assoc, v. Stonemetz, 29
Pa. St. 534.

TerireoMt.— Hall v. Vermont, etc., R. Co.,

28 Vt. 401.

Washington.— Bums v. Commencement Bay
Land, etc., Co., 4 Wash. 558, 30 Pao. 668,

709.

United States.— Fitzgerald, etc., Constr.
Co. V. Fitzgerald, 137 U. S. 98, 11 8. Ct. 36,
34 L. ed. 608. '

England.— In re Newman, [1895] 1 Ch. D.
674, 64 L. J. Ch. 407 (holding that share-
holders have no power as against creditors of
the company to authorize the making of pres-

ents to the directors out of money borrowed
by the company) ; Dunston t^. Imperial Gas
Light, etc., Co., 3 B. & Ad. 125, 1 L. J. K. B.

49, 23 E. C. L. 63.

See 12 Cent. Dig. tit. "Corporations,"

I 1334.
Valuable notes on the compensation of offi-

cers and agents of corporations will be found
in 3 L. R. A. 378 ; 23 Am. & Eng. Corp. Cas.
616; 37 Am. & Eng. R. Cas. 277.

35. Kockford, etc., R. Co. v. Sage, 65 HI.

328, 16 Am. Rep. 587; American Cent. R. Co.
«. Miles, 52 111. 174; Accommodation Loan,
etc., Assoc. V. Stonemetz, 29 Pa. St. 534.

36. Duncomb v. New York, etc., R. Co.,

84 N. Y. 190; Hodges v. New England Screw
Co., 1 R. I. 312, 53 Am. Dec. 624. See supra,
IX, G, 1.

'

37. California.— Zellerbach v. Allenberg,

99 Cal. 57, 33 Pae. 786 ; Wickersham v. Crit-

tenden, 93 Cal. 17, 28 Pac. 788; Shattuck v.

Oakland Smelting, etc., Co., 58 Cal. 550;
Chamberlain v. Pacific Wool-Growing Co.,

54 Cal. 103.

'Connecticut.— Mallory 17. Malloiy Wheeler
Co., 61 Conn. 131, 23 Atl. 708; New York,
etc., R. Co. V. Ketchum, 27 Conn. 170.

Indiana.— Maux Ferry Gravel Road Co. v.

Branegan, 40 Ind. 361.

Michigan.— Miner v. Belle Isle Ice Co., 93
Mich. 97, 53 N. W. 218, 17 L. R. A. 412.

Minnesota.— Jones v. Morrison, 31 Mian.
no, 16 N. W. 854.

Missouri.— Ward v. Davidson, 89 Mo. 446,

1 S. W. 846; Davis Mill Co. v. Bennett, 39

Mo. App. 460 ; Bennett v. St. Louis Car Roof-
ing Co., 19 Mo. App. 349.

New Jersey.— Gardner v. Butler, 30 N. J.

Eq. 702.

Ifew Yorh.— Butts V. Wood, 37 N. Y. 317

lafflrming 38 Barb. 181] ; Copeland v. John-
son Mfg. Co., 47 Hun 235; MacNaughton v.

Osgood, 41 Hun 109, 3 N. Y. St. 795; Kelsey
«. Sargent, 40 Hun 150; Blatchford v. Ross,

54 Barb. 42, 5 Abb. Pr. N. S. 434, 37 How. Pr.

110. Contra, and alone, McNab v. McNab,
etc., Mfg. Co., 62 Hun 18, 16 N. Y. Suppl.

448, 41 N. Y. St. 906.

Pennsylvania.— Accommodation Loan, etc.,

Assoc. 17. Stonemetz, 29 Pa. St. 534.

United States.— Doe v. Northwestern Coal,
etc., Co., 78 Fed. 62.

See 12 Cent. Dig. tit. " Corporations,"

{ 1340.

38. Gardner v. Butler, 30 N. J. Eq. 702;
Copeland v. Johnson Mfg. Co., 47 Hun(N. Y.)
835; Accommodation Loan, etc., Assoc. ».

Stonemetz, 29 Pa. St. 534.

39. Shattuck v. Oakland Smelting, etc.,

Co., 58 Cal. 550.

40. See supra, IX, G, 5, d; IX, I, 10.

41. Butts V. Wood, 37 N. Y. 317.

42. Wickersham 17. Crittenden, 93 Cal. 17,
28 Pac. 788 ; R. T. Davis Mill Co. t\ Bennett,
39 Mo. App. 460; Copeland v. Johnson Mfg.
Co., 47 Hun (N. Y.) 235.

For examples of devices resorted to, but
unsuccessfully, to evade this principle see
Mallory v. Mallory Wheeler Co., 61 Conn. 131,
23 Atl. 708.

Application of this doctrine to an attempt
of ofScers of a corporation to reduce their
salaries see Richard Thompson Co. 17. Brooks,
14 N. Y. Suppl. 370, 37 N. Y. St. 506. That
an agreement between the president and the
directors whereby the president is to forego
bis salary is void for want of consideration
and mutuality see Snow v. Russell Coe Fer-
tilizer Co., 58 Hun (N. Y.) 134, 11 N. Y.
Suppl. 492, 33 N. Y. St. 959.

43. Clark v. American Coal Co., 86 Iowa
436, 53 N. W. 291, 17 L. R. A. 657. See

PX. Q, 3]
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services as directors previously rendered, nnless the power to do so has been
granted by tlie by-laws or other governing instruinent.*x

4. Cannot Recover Compensation For "Extra" Services Incidental to Their

Official Duties. Directors cannot recover compensation from tlie corporation for

services, although of an extraordinary character, which they may have under-

taken by virtue of their office,^ unless such services are clearly and unquestion-

ably beyond the range of their official duties,^ or unless tliey were rendered

under such circumstances as warrants the conclusion that it was understood by the

proper corporate officers as well as by the director himself that they were to be

paid for."

5. May Recover Compensation For Services Clearly Outside Their Duties as

Directors. On the other hand a director or other fiduciary officer of a corpora-

tion can recover, on an express or an implied assumpsit, compensation for services

rendered the corporation provided such services are clearly outside the scope of

Ashley v. Kinnan, 2 N. Y. Suppl. 574, 18 N.
Y. St. 791.

44. California.— Ashton v. Dashaway
Assoc, 84 Cal. 61, 22 Pac. 660, 23 Pac. 1091,

7 L. R. A. 809.

Connecticut.— New York, etc., E. Co. o.

Ketehum, 27 Conn. 170.

Georgia.— Burns v. Back, 83 Ga. 471, 10

S. E. 121.

Illinois.— Gridley v. Lafayette, etc., R.
Co., 71 111. 200; Holder v. Lafayette, etc., R.
Co., 71 III. 106, 22 Am. Rep. 89.

Indiana.— Blue v. Capital Nat. Bank, 145
Ind. 518, 43 N. E. 655; Maux Ferry Gravel
Road Co. r. Branegan, 40 Ind. 361.

Iowa.— Schoening V. Schwenk, 112 Iowa
733, 84 N. W. 916, by-law authorizing direct-

ors to fix salaries of officers and employees
does not authorize them to vote compensa-
tion to themselves.

Michigan.— Eakins v. American White
Bronze Co., 75 Mich. 568, 42 N. W. 982.

Minnesota.— Jones v. Morrison, 31 Minn.
140, i6 N. W. 854.

Missouri.— Bennett v. St. Louis Car Roof-
ing Co., 19 Mo. App. 349.

ifew Hampshire.— Smith v. Putnam, 61

K. H. 632.

yew Torh.— Butts v. Woods, 37 N. Y. 317;
Hofheimer v. American Distributing Co., 34
N. Y. App. Biv. 628, 54 N. Y. Suppl. 270;
Fitchett r. Murphy, 26 Misc. 544, 56 N. Y.
Suppl. 322.

Ohio.— State v. People's Mut. Ben. Assoc,
42 Ohio St. 579.

Oregon.— Wood v. Lost La:ke Mfg. Co., 23
Greg. 20, 23 Pac. 848, 37 Am. St. Rep.
651.

Pennsylvania.— Martindale v. Wilson-Cass
Co., 134 Pa. St. 348, 19 Atl. 680, 26 Wkly.
Notes Gas. 48, 19 Am. St. Rep. 706; Kil-
patriok v. Penrose Ferry Bridge Co., 49 Pa.
St. 118, 88 Am. Dec. 497; Accommodation
Loan, etc., Assoc, v. Stonemetz, 29 Pa. St.

534.

Rhode Island.— Flynn v. Columbus Club,
21 R. 1. 534, 45 AtL 551.

Vermont.— Henry v. Rutland, etc., K. Co.,

27 'Vt. 435.

West Virginia.—Ravenswood, etc., R. Co. ».

Woodyard, 46 W. Va. 658, 33 S. B. 285.

[IX, Q. 3]

United States.— National Loan, etc., Co.

V. Rockland Co., 94 Fed. 335, 36 C. C. A. 370;
In re Grubbs-Wiley Grocery Co., 96 Fed. 183
(that a resolution or by-law of a corporation
entered of record is necessary to make a valid

contract to pay one of the directors for his

services as managing officer) ; Stewart v. St.

Louis, etc., R. Co., 41 Fed. 736.

England.— In re Newman, [1895] 1 Ch.
674, 64 L. J. Ch. 407, unless authorized to do
80 by the governing instrument of the com-
pany, or by the shareholders at a meeting
properly convened.

Canada.— Gardner v. Canadian Manufac-
turer Pub. Co., 31 Ont. 488.

45. Cheeney v. Lafayette, etc., R. Co., 68
ni. 570, 18 Am. Rep. 584; Pew v. Gloucester
First Nat. Bank, 130 Mass. 391; Pierson v.

Thompson, 1 Edw. (N. Y.) 212; Hodges v.

Rutland, etc., R. Co., 29 Vt. 220.

46. New York, etc., R. Co. v. Ketehum, 27
Conn. 170.

47. Brown v. Republican Mountain Silver
Mines, 17 Colo. 421, 30 Pac. 66, 16 L. R. A.
426.

For the extreme doctrine that the director
is entitled to no compensaticn, although the
services were performed outside of his or-,

dinary duties as director, and that a resolu-

tion of the board allowing compensation for

such services imposes no duty on the corpora-
tion to pay for them, see Mobile Branch
Bank v. Scott, 7 Ala. 107; Mobile Branch
Bank v. Collins, 7 Ala. 95.

Illustrations of the doctrine that directors

cannot claim compensation for their serv-

ices see Holder v. Lafayette, etc., R. Co.,

71 111. 106, 22 Am. Rep. 89 (holding that a
director serving as treasurer cannot after-

ward claim compensation for so serving unless
his compensation had been previously fixed by
the board) ; Cheeney v. Lafayette, etc., R. Co.,

68 111. 570, 18 Am. Rep. 584 (railway director

cannot recover for services as a member of

the executive committee in making efforts to
contract for the construction of the road) ;

Btacy V. State Bank, 5 111. 91 (cannot claim
a reward offered by the bank for the dis-

covery of a robber) ; Pew v. Gloucester First

Nat. Bank, 130 Mass. 391 (holding that a
director ajid president of a bank who received
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his duties as such director or ofl3cer.*V^If the directors appoint one of their

number an agent of the corporation to perform ministerial acts or transact busi-

ness such as might be performed bj' an agent who is not a director he will be

entitled to compensation therefor.*' Special services I'endered by a director in

BOliciting subscriptions of stock or in procuring a right of way in case of a rail-

road company ;
'*' in acting as land commissioner and attorney ;

^' in acting as

attorney, and also in procuring aid notes, right of way, and enlisting capitalists

in the enterprise, it being a railroad company;^ in rendering services to the

company as its general counsel;'** as superintendent, treasurer, and general

manager ;^' as secretary under a resolution of appointment which does not specify

his compensation ; ^ as commander of one of the boats of the corporation, it

being a steam-navigation company and he being its president ;^ or for services

a Balary aa president could not recover from
the bank additional compensation for acting
as a member on '" a committee on alterations
and repairs"); Ogden v. Murray, 39 N. Y.
202 (holding that the directors of a foreign
steamship company cannot create a trust in
certain of their own number who are Ameri-
can citizens, for the purpose of giving their

steamships the privileges of American vessels,

and thereby creating a claim to compensa-
tion in favor of such trustees for the per-

formance of their duties as trustees) ; Pier-
son V. Thompson, 1 Edw. (N. Y.) 212 (di-

rectors appointed by the bank to subscribe
for a certain amoimt of stock in the corpora-

tion) ; Hodges V. Rutland, etc., R. Co., 29
Vt. 220 (that a director could not in addi-

tion to or in lieu of the compensation pro-

vided by a resolution of the board claim a
commission for negotiating the bonds of the
corporation )

.

48. Califomia.— Bassett v. Fairehild, 132
Cal. 637, 64 Pac. 1082, 52 L. R. A. 611, 61
Pac. 791, holding that the action of the di-

rectors in granting compensation for such
services may be ratified so as to exonerate
the directors from personal liability therefor

as for a wrongful expenditure of corporate

funds.
Colorado.— Ruby Chief Min., etc., Co. v.

Prentice, 25 Colo. 4, 52 Pac. 210; Brown v.

Republican Mountain Silver Mine, 17 Colo.

421, 30 Pac. 66, 16 L. R. A. 426.

Illinois.— Gridley v. Lafayette, etc., R. Co.,

71 111. 200; Lafayette, etc.' R. Co. v. Cheeney,
68 111. 570, 18 Am. Rep. 584, 87 111. 446.

Indiana.— Greensboro, etc., Turnpike Co. v.

etratton, 120 Ind. 294, 22 N. E. 247; Prilli-

man v. Mendenhall, 120 Ind. 279, 22 N. E.
247.

Iowa.—-Citizens' Nat. Bank v. Elliott, 55
Iowa 104, 7 N. W. 470, 39 Am. Rep. 167,

doctrine recognized.

AereiMe/cj/.— Huffaker v. Krieger, 107 Ky.
200j 53 S. W. 288, 21 Ky. L. Rep. 887, 46
L. R. A. 384, holding that the court would
not under the circumstances disturb the ac-

tion of the board in voting compensation for

the services of certain of its members at the
instance of a dissenting shareholder.

Ma/riflwnd.— Santa Clara Min. Assoc. *>.

Meredith, 49 Md. 389, 33 Am. Rep. 264.

New Jersey.— Evans v. Trenton, 24 N. J. K
764, 769; Chandler v. Monmouth Bank, 13
N. J. L. 255.

Ohio.— In re Armleder Plumbing Co., 11

Ohio Cir. Dec. 320, holding that a director
performing special services under a contract
with the corporation is an " operative " and
is entitled to have his wages preferred under
a statute. Compare Williams v. Southard,
8 Ohio S. & C. PI. Dec. 693, holding the con-
trary.

Vermont.— Hodges v. Rutland, etc., R. Co.,
29 Vt. 220; Henry v. Rutland, etc., R. Co., 27
Vt. 435.

West Virginia.— Griffith v. Blackwater
Boom, etc., Co., 46 W. Va. 56, 33 S. E.
125.

United States.—Fitzgerald, etc., Constr. Co.
V. Fitzgerald, 137 U. S. 98, US. Ct. 36, 34
L. ed. 608.

49. Illinois.— Lafayette, etc., E. Co. v.

Cheeney, 68 111. 570, 18 Am. Rep. 584, 87 111.

446.

Kentiicky.— Waller v. State Bank, 3 J. J.
Marsh. 201. ,

Mississippi.— Shackelford v. New Orleans,
etc., R. Co., 37 Miss. 202, holding that a
director is not bound to perform any services
outside of his duties as a director, and that
if he does he will be entitled to compensation
therefor.

Missouri.—'Beach v. StofTer, 84 Mo. App.
395, holding that the compensation of the di-

rector for services outside of his office of
director should be fixed before the services are
rendered.

New Jersey.— Chandler v. Monmouth Bank,
13 N. J. L. 255.

New York.— Utica Ins. Co. v. Bloodgood, 4
Wend. 652, holding that the implication of
an agreement to pay for such outside services
may be repelled by a long lapse of time dur-
ing which no claim is made therefor.

50. Cheeney v. Lafayette, etc., R. Co., 68
HI. 570, 18 Am. Rep. 584, 87 111. 446.

51. Rogers v. Hastings, etc., R. Co., 22
Minn. 25.

52. Ten Eyck v. Pontiac, etc., R. Co., 74
Mich. 226, 41 N. W. 905, 16 Am. St. Rep. 633,
3 L. E. A. 378.

53. Watts V. West Virginia Southern R.
Co., 48 W. Va. 262, 37 S. E. 700.

54. Fitzgerald, etc., Constr. Co. ». Fitzger-
ald, 134 U. S. 98, 11 S. Ct. 36, 34 L. ed. 608.

55. Rogers ». Hastings, etc., R. Co., 22
Minn. 25.

56. New Orleans, etc.. Packet Co. v. Brown,
36 La. Ann. 138, 61 Am. Eep. 5.

[IX. Q. 5]
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rendered by the president and director of a mining company in obtaining am
option for certain lands, for obtaining a loan in London, and in procuring the sur-

render and cancellation of the iirst-mortgage bonds of the company, which sur-

render and cancellation were necessary to obtaining a loan, which services were
either previously authorized or subsequently ratified by the corporation," must
be paid for by the corporation under that rule.

6. Right to Compensation For Services Rendered Prior to Organization of Cor-

poration. In the view of some courts there can be no recovery by a director for

services rendered as a promoter prior to the organization of the corporation."

Some courts on the contrary as already seen ^ hold a corporation liable for services

necessarily rendered in bringing it into existence, on a theory resembling that of

ratification ; the corporation takes the benefit of the acts thus done in its favor

and fakes them cum onere?^

7. Form of Relief in Case of Monet Misappropriated by Directors in Payment
OF Compensation to Themselves. As already shown the form of relief varies

according to the circumstances of the case and it may be an action at law by
the corporation,*' a suit in equity by the corporation proceeding upon the juris-

dictional grounds of fraud and trust,® or an action by a single shareholder suing

for himself and others,^ where those in control of the corporation refuse to sue,

in which latter case the action is always in equity.** And it may follow the sug-

gestions given in the marginal notes.*

57. Santa Clara Min. Assoc, v. Iferedith,

49 Md. 389, 33 Am. Kep. 264.
Circumstances imdei whicli a promoter was

not entitled to share in the compensation
offered by the proprietor of certain lands, to
the promoters of a corporation orgajiized to

promote the sale of such lands. Armstrong
v. Ebener, 46 N. J. Eq. 457, 19 Atl. 265.

58. GonnectiiMt.— New York, etc., R. Co..

V. Ketchum, 27 Coim. 170.

/Hmois.—' Rockford, etc., R. Co. v. Bage^
65 111. 328, 16 Am. Rep. 587; Safety De-
posit L. Ins. Co. V. Smith, .65 III. 309.

Maryland.— Franklin F. Ins. Co. v. Hart,
31 Md. 59.

We«j Jersey.— Armstrong v. Ebener, 46
N. J. Eq. 457, 19 Atl. 265.

THew York.— Blatchford v. Ross, 54 Barb.

42, 5 Abb. Pr. N. S. 434, 37 How. Pr. 110 (hold-

ing that the executive committee of a company
had no right to vote money to themselves,

and that if they vote large sums for those

services it will afford good grounds for the

appointment of a receiver) ; Van Valkenburg
V. Thomasville, etc., R. Co., 4 N. Y. Suppl.

782, 22 N. Y. St. 379.
Pennsylvania.— Tifft v. Quaker City Nat.

Bank, 8 Pa. Co. Ct. 606.

See also supra, I, Q, 4.

59. See supra, I, Q. 4.

60. Bell's Gap R. Co. v. Christy, 79 Pa.
St. 54, 21 Am. Rep. 39. Gompwre Mobile
Branch Bank ». Collins, 7 Ala. 95; Twelfth
St. Market Co. v. Jackson, 102 Pa. St. 269 j

Allentown First Nat. Bank t>. Hoch, 89 Pa. St.

324, 33 Am. Rep. 769.
That the services for which the coipoiatlon

may be thus charged must have been author-
ized by a majority of the shareholders and
that the promise of a single shareholder will
not be sufficient see Tift v. Quaker City Nat.
Bank, 141 Pa. St. 550. 21 Atl. 660.

[IX. Q, 5]

Power of equity to restrain exorbitant pay-
ments.—Untenable holding that a court of

equity has no power at the suit of a minority
shareholder to restrain the payment of ex-

orbitant salaries. Fitchett v. Murphy, 48
N. Y. App. Div. 181, 61 N. Y. Suppl. 182 [re-

vetsed in 26 Misc. (N. Y.) 544, 56 N. Y.
Suppl. 322].

Provision in articles of incorporation that
directors shall be entitled to receive a certain
sum " by way of remuneration in each year,"
under which no remuneration can be claimed
except for a full year of service. Salton v.

New Beeston Cycle Co., [1899] 1 Ch. 775,
68 L. J. Ch. 370, 80 L. T. Rep. N. S. 521, 6
Manson 238, 47 Wkly. Rep. 462, where it was
held that the right of a director to compen-
sation under a provision of the articles that
the board shall be entitled to receive in eack,
year £5,000, not dependent on his subscrib-
ing for the amount of shares which the
articles make necessary for the qualification of
a director. See also In re Anglo-Austriaa
Printing, etc., Co., [1892] 2 Ch. 158, 61 L. J.

Ch. 481, 66 L. T. Rep. N. S. 593, 40 Wkly.
Rep. 518, where the next preceding case was
followed.

61. See supra, IX, N, 1, a.

62. See supra, IX, N, 1, b.

63. See infra, XI, P, 1, b, (ni).

64. See infra, XI, B, 7.

65. That the officers of the corporation
have no lien on the votes of the corporation
for their services see Emporium Real Estate,
etc., Co. V. Emrie, 54 111. 345. So held im

case of the cashier of an insolvent bank in
Bruyn v. Middle Dist. Bank, 1 Paige (N. Y.)
684.

That a court of equity will compel the re-

assignment of choses in action belonging c*

the corporation which have been improperly
assigned to oMcers for their compensation see
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X. MINISTERIAL OFFICERS AND AGENTS.

A. The President— I. His Powkrs— a. As Presiding OffleeF. The presi-

dent of a private corporation is, as the term implies, the presiding officer of its

board of directors and of its shareholders when convened in general meeting.**

b. As an Agent— (i) Is General. The office itself, however, confers no
power to bind the corporation or control its property.*I^ The president's power
as an agent mnst be sought in the organic law of the corporation, in a delegation

of authority from it, directly or through its board of directors, formally expressed
or implied from a habit or custom of doing business.*^

(ii) Implied Powers— (a) In General. On the one hand in a corporation
in which business transactions are few and carried on entirely by its board of

trustees, the president exercises the functions of a presiding officer merely

;

nnaccnstomed to act for the corporation he has no powers as an agent not specially

conferred.*' On the other hand in a large business corporation, where its board
of directors meets at long intervals and the management of its ordinary business

is left entirely in the hands of its president, he is invested with large authority as

its representative. Accustomed to act for the corporation daily in a multitude of

ransactions he has the power of a general agent in its usual course of business.ij^

t

N. H. 581, 23 Atl. 77, 49 Am. St. Rep. 630,

14 L. E,. A. 356; Lyndon Mill Co. v. Lyndon
Literary, etc., Inst., 63 Vt. 581, 22 Atl. 575,
25 Am. St. Rep. 783; Almon v. Law, 26 Nova
Scotia 340.

68. Crawford v. Albany lee Co., 36 Oreg.
535, 60 Pac. 14.

69. Wait V. Nashua Armory Assoc, 66
N. H. 581, 23 Atl. 77, 49 Am. St. Rep. 630,
14 L. R. A. 356; Lyndon Mill Co. v. Lyndon
Literary, etc., Inst., 63 Vt. 581, 22 Atl. 575,
25 Am. St. Rep. 783.

70. California.— Siebe v. Joshua Hendy
Maeh. Works, 86 Cal. 390, 25 Pae. 14.

Illinois.—^Anderson v. South Chicago Brew-
ing Co., 173 111. 213, 50 N. E. 655 [reversing
67 111. App. 300] ; Smith v. Smith, 62 111.

493; Voris v. Renshaw, 49 111. 425; Moser
V. Kreigh, 49 III. 84; Chicago, etc., R. Co. v.

Boone County, 44 111. 240; Chicago, etc., R.
Co. V. Coleman, 18 111. 297, 68 Am. Dec. 544;
Gubbins v. Bank of Commerce, 79 111. App.
150.

Kansas.— Topeka Primary Assoc, v. Mar-
tin, 39 Kan. 750, 18 Pac. 941.

Kentucky.— Kenton Ins. Co. V. Bowman,
84 Ky. 430, 1 S. W. 717, 8 Ky. L. Rep. 467.

Louisiana.— Marlatt v. Levee Steam Cot-
ton Press Co., 10 La. 583, 29 Am. Dec.
468.

Michigan.— Ceeder v. H. M. Loud, etc..

Lumber Co., 86 Mich. 541, 49 N. W. 575, 24
Am. St. Rep. 134.

Missouri.— Sparks ». Dispatch Transfer
Co., 104 Mo. 531, 15 S. W. 417, 24 Am. St.

Rep. 361, 12 L. R. A. 714; Bambrick v. Camp-
bell, 37 Mo. App. 460.

New Torlc.— Quee Drug Co. v. Plaut, 55
N. Y. App. Div. 87, 67 N. Y. SuppL 10; Hud-
son River, etc., R. Co. v. Hanfield, 36 N. Y.
App. Div. 605, 55 N. Y. Suppl. 877.

Permsylvanin.— Dougherty v. Hunter, 54
Pa. St. 380; Baltimore, etc., Steam Boat Co.
v. McCutcheon, 13 Pa. St. 13 ; Grafius v. Land
Co., 3 Phila. 447, 16 Leg. Int, 292.

[X, A, I, b, (n), (A)]

Emporium Real Estate, etc., Co. v. Emrie, 54
111. 345.
That an assignee of the corporation can

maintain an action to recover money taken
by the directors to themselves as payment
for past services see Smith ». Putnam, 61
N. H. 632.

That a court of equity will open its door
to a shareholder where those in charge of

the machinery of the corporation refuse to
sue and recover the money or property lost

by such breaches of trust see Wickersham v.

Crittenden, 93 Cal. 17, 28 Pac. 788; Jones
V. Morrison, 31 Minn. 140, 16 N. W. 854;
MacNaughton v. Osgood, 41 Hun (N. Y.)
109, 3 N. Y. St. 795; Butts v. Wood, 38 Barb.
(N. Y.) 181 [affirmed in 37 N. Y. 317].

For various other holdings respecting the
kind of relief available in such cases see

Jennery v. Olmstead, 105 N. Y. 654 (holding
that if the officer who has illegally appro-
priated compensation voted to him by the di-

rectors is under bond it may be recovered in

an action on the bond) ; MacNaughton v. Os-
good, 41 Hun (N. Y.) 109, 3 N. Y. St. 795
(holding that in an action by a shareholder
the burden is upon plaintiflE to make out a
ease and show that the corporation ought to
kave exercised its right to avoid the resolu-

tion made by the directors) ; Butts v. Wood,
38 Barb. (N. Y.) 181 [affirmed in 37 N. Y.
317, circumstances under which one share-

holder, suing in behalf of himself and the
•thers, had the right to set aside a vote of

money to pay the treasurer for his services

when the quorum of directors consisted of the

treasurer himself, his father, and another
relative]. See also Ellis v. Ward, 137 111.

609, 25 N. E. 530, holding that the directors

voting compensation to an officer of the com-
pany for past services may become person-

ally liable, as for a breach of trust, for what
is therebv lost to the corporation.

66. 4 Thompson Corp. § 4611.

67. Wait V. Nashua Axmory Assoc., 66
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Between these two extremes the implied powers of a president as an agent vary
with the nature of the corporation's business and the custom of conducting it."

The "usual course of business" of the corporation is the limit of those powers,
and as the meaning of this phrase depends so largely upon the facts of each
particular case the use of general terms in defining them can lead only to con-
fusion and apparent conflict. More profit can be derived from collating the
instances in wliich such powers have been admitted and the instances in which
they have been denied.

(b) Particular Powers Implied. The following powers have been implied
in a president acting in the usual course of the business his corporation is engaged
in : To make ordinary sales in the course of business of the goods or commod-
ities in which the corporation deals;'* to prosecute and defend ordinary litigation

of the corporation and appoint attorneys to that end ;
'* to indorse its negotiable

paper for the purpose of transferring title in the ordinary course of business ;
'*

South Carolina.— Lancaster County v. Che-
raw, etc., R. Co., 5 S. C. 338, 28 S. C. 134.

Virginia.— Kiehmond, etc., R. Co. v. Suead,
19 Gratt. 354, 100 Am. Dec. 670.

The possession of certain powers neces-
sarily implies the possession of certain other
powers. Thus it has been held on the one
hand that where he has power to contract
with reference to a given subject-matter so
as to bind the corporation, he may release a
party to a contract or may substitute another
party in his stead. Indianapolis Rolling-Mill
Co. V. St. Louis, etc., R. Co., 26 Fed. 140.

And on the other hand that where he has no
power to contract with reference to a given
subject-matter he cannot afSrm an xmauthor-
ized contract made by a former president.

Lyndon Mill Co. v. Lyndon Literary, etc.,

Inst., 63 Vt. 581, 22 Atl. 575, 25 Am. St.

Rep. 783.

71. See Terre Haute Nat. State Bank v.

Vigo County Nat. Bank, 141 Ind. 352, 40
N. E. 799, 50 Am. St. Rep. 330.

72. Horton Ice Cream Co. v. Merritt, 17

N. Y. Suppl. 718, 43 N. Y. St. 416.
73. California.— Streeten v. Robinson, 102

Cal. 542, 36 Pac. 946.

Illinois.— Wetherbee v. Fitch, 117 111. 67,

7 N. E. 513; Boston Tailoring House r.

Fisher, 59 111. App. 400.

Kansas.— Citizens' Nat. Bank v. Berry, 53
Kan. 696, 37 Pac. 131, 24 L. R. A. 719; St.

Louis, etc., R. Co. v. Grove, 39 Kan. 731, 18

Pac. 958.

Louisiana.— Bright v. Metairie Cemetery
Assoc, 33 La. Ann. 58.

Massachusetts.— Smith's Charities v. Con-
nolly, 157 Mass. 272, 31 N. E. 1058; Bristol

County Sav. Bank v. Keavy, 128 Mass.
298.

NehrasJca.— Johnston v. Milwaukee, etc.,

Invest. Co., 46 Nebr. 480, 64 N. W. 1100.

Nevada.-— Reno Water Co. v. Leete, 17 Nev.
203, 30 Pac. 702.

Neic Jersey.—^Beebe v. Beebe Co., 64 N. J. L.

497, 46 Atl. 168.

New York.— Oakley v. Working Men's
Union Benev. Soc, 2 Hilt. 487 ; American
Ins. Co. V. Oakley, 9 Paige 496, 38 Am. Dec.
.561.

Oregon.— Luckv Queen Min. Co. v. Abra-
ham, 26 Oreg. 282, 38 Pac. 65.

[X, A, 1, b, (II), (A)]

Texas.— Dallas Ice-Factory, etc., Co. v.

Crawford, 18 Tex. Civ. App. 176, 44 S. W.
875.

West Virginia.— Coleman v. West Virginia
Oil, etc., Co., 25 W. Va. 148.

United States.— Davis v. Memphis City R.
Co., 22 Fed. 883.
The president, appearing for the body in

a civil action, must be regarded as its at-

torney in fact for this purpose. Oakley v.

Working Men's Union Benev. Soc, 2 Hilt.

(N. Y.) 487.
Whether suit against corporation or presi-

dent.— But the suit must be filed against the
corporation by name and not against its

president as such officer. Pentz v. Sackett,
Lalor (N. Y.) 113; Ogdensburgh Bank v.

Van Rensselaer, 6 Hill (N. Y.) 240; Dela-
field V. Kinney, 24 Wend. (N. Y.) 345. A
banking association organized under the New
York Banking Law of 1838 might be sued
in the name of its president; but in such
suit the debt or contract must be laid as that
of the corporation, not as that of " the de-

fendant." Ogdensburgh Bank v. Van Rens-
selaer, 6 Hill (N. y.) 240; Delafield v. Kin-
ney, 24 Wend. (N. Y.) 345. Compare Hunt
V. Van Alstyne, 25 Wend. (N. Y.) 605. Ef-
fect of the death of a president of a corpora-
tion in whose name an action has been
brought. Wright v. Rogers, 26 Ind. 218.
Conversely a declaration by one styling him-
self president, etc., is not a declaration of the
corporation as plaintiff. In such case the
title of office is merely descriptio personcB.
Hunt V. Van Alstyne, 25 Wend. (N. Y.) 605.
An affidavit made by the president, secre-

tary, or other proper officer or agent of the
corporation, when the corporation is a party
to the suit, is in legal contemplation an affi-

davit made by the corporation. New Brims-
wick Steamboat, etc., Transp. Co. v. Bald-
win, 14 N. J. L. 440; Ex p. Sargeant, 17 Vt.
425.

74. Palmer v. Nassau Bank, 78 111. 380;
Howland v. Myer, 3 N. Y. 290; Caryl v. Mc-
Elrath, 3 Sandf. (N. Y.) 176; Merrill v.

Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am.
St. Rep. 859 ; Irwin v. Bailey, 13 Fed. Cas.
No. 7,079, 8 Biss. 523. A bank president with
general authority for that purpose from the
directors may transfer by his indorsement a
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to make a promissory note in settlement of an ordinary obligation ;
''^ when

intrusted with the entire management of the corporate business, to execute

a bill of sale to secure the corporation's debts ;™ to purchase chattels used in the

ordinary course of its business ; " to guarantee a lease ; ™ to pay a broker for

effecting sales of the goods in which the corporation deals ;
''* to make such an

acknowledgment of a debt due by the corporation, it being a bank, as will take it

out of the statute of limitations ; ^ to waive a provision in an order for goods,

inserted by his direction, to the efPeet that delivery should be made to the man-
ager or foreman of the corporation ;*' to take a conveyance of land to himself in

an attempt to save a debt due to the corporation, and his estate will be protected

against consequent loss ; ^ to assign mortgages given by the subscribers for their

note made payable to the bank without a
special vote or the use of a corporate seal.

Northampton Bank v. Fepoon, 11 Mass. 288;
Spear v. Ladd, H Mass. 94. There is a hold-
ing, however, to the effect that the president
of an insurance company, when not authorized
by its charter or by-laws to do so, has no au-
thority as president to indorse and negotiate
notes belonging to it. New York City Mar.
Bank v. Clements, 3 Bosw. (N. Y.) 600. To
the effect that the authority of the president
of a corporation to indorse its notes must be
proved see National Bank of Republic v.

Nava,ssa Phosphate Co., 56 Hun (N. Y.) 138,
8 N. Y. Suppl. 929, 30 N. Y. St. 289. But
the general rule is that in the absence of any
restriction in the charter or in the by-laws
known to the party accepting the paper, it

may be transferred by the president in ac-
cordance with the custom of the company by
his official indorsement. Palmer v. Nassau
Bank, 78 111. 380; Goodrich c. Reynolds, 31
111. 490, 83 Am. Dec. 240; Patten v. Moses,
49 Me. 255; New York City Mar. Bank v.

Clements, 31 N. Y. 33 [affirming 6 Bosw.
(N. Y.) 166]; Clark v. Titcomb, 42 Barb.
(N. Y.) 122; Merchants' B£.nk v. MeColl, 6
Bosw. (N. Y.) 473; Caryl v. McElrath, 3
Sandf. (N. Y.) 176; Chillieothe Branch Ohio
State Bank v. Fox, 5 Fed. Cas. No. 2,683, 3
Blatehf. 431. And such a transfer is pre-
sumptively valid, and must hence in pleading
be denied on oath. Goodrich v. Reynolds, 31
111. 490, 83 Am. Dee. 240.

Accommodation paper.— A corporation has
no implied power to indorse for the accom-
modation of others, and consequently no such
power is implied in its directors and still less

in its president. Mtaa, Nat. Bank v. Charter
Oak L. Ins. Co., 50 Conn. 167; Pick v. El-
linger, 60 III. App. 570. But circumstances
may exist where such an indorsement will be
upheld for the protection of a third person.
National Park Bank v. German American
Mut. Warehousing, etc., Co., 53 N. Y. Super.
Gt. 367.

75. Seeley v. San Jos6 Independent Mill,

etc., Co.. 59 Cal. 22; Consolidated Perfume
Co.-r. National Bank of Republic, 86 111. App.
642; Africa v. Duluth News-Tribune Co., 82
Minn. 283, 84 N. W. 1019, 83 Am. St. Rep.
424; Richmond, etc., R. Co. v. Snead, 19

Gratt. (Va.) 354, 100 Am. Dec. 670.

Paying claims against corporation.— Pay-
ment of claims agaiast the corporation by the

president binds it where such course is sanc-

tioned by recognized usage or ratification by
the board of directors. Perry v. Simpson
Waterproof Mfg. Co., 37 Conn. 520; War-
ren V. Ocean Ins. Co., 16 Me. 439, 33 Am. Dec.

674; Fulton Bank v. New York, etc.. Canal
Co., 4 Paige (N. Y.) 127; Neiffer v. Knox-
ville Bank, 1 Head (Tenn.) 162. But the
payment of a claim by the president on the
verbal direction of a majority of the board
of directors, even if regarded as irregularly

made, cannot be recovered back in an action
against him when the claim is justly due,

and there is no good reason for withholding
payment of it. New Orleans Bldg. Co. v.

Lawson, 11 La. 34.

76. Quee Drug Co. v. Plaut, 55 N. Y. App.
Div. 87, 67 N. Y. Suppl. 10.

77. Sparks v. Dispatch Transfer Co., 104
Mo. 531, 15 S. W. 417, 24 Am. St. Rep. 351,

12 L. R. A. 714.

78. Hall V. Ochs, 34 N. Y. App. Div. 103,.

54 N. Y. Suppl. 4.

79. Northern Cent. R. Co. v. Bastian, 15

Md. 494; Lee t;. Pittsburgh Coal, etc., Co.,

56 How. Pr. (N. Y.) 373. But it is not
within the scope of the powers of a president

of a railroad corporation to promise a person
a large fee for finding contractors who would
agree to build a portion of the line of his

company. Risley v. Indianapolis, etc., R. Co.,

1 Hun (N. Y.) 202 [reversed on another
point but affirmed as to this in 62 N. Y. 240].

80. Morgan v. Merchants' Nat. Bank, 13
Lea (Tenn.) 234.

81. American Cotton Bale Imp. Co. v. Fora-

gard, (Tex. Civ. App. 1898) 47 S. W. 475.

82. Brown v. Mechanics', etc., Nat. Bank,
12 N. Y. Suppl. 861, 35 N. Y. St. 665.

Evidence insufScient to show that notes
were the notes of the bank where they were
taken by a bank president in his own name.
Tradesmen's Nat. Bank v. Manhattan Lum-
ber Co., 18 N. Y. Suppl. 920.

Rights of a bank under mortgages taken by
its president to secure money borrowed by
the president and cashier of the bank and
loaned to a failing debtor and also to secure
a debt owing by such debtor to the president
personallv. Apperson v. Exchange IBank, 10

S-. W. 801, 10 Ky. L. Rep. 943.

Compelling conveyance of legal title.

—

Where the president of a bank took a convey-
ance of land in his own name in payment of
a debt due the bank, in trust for the use and

[X. A, 1. b. (II), (b)]
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fihares, the same being payable to him ; ^ in the president of a street railway com-
pany to employ an engineer and bookkeeper for the term df one year ; ^ to arrange to

renew a debt due the corporation, it being a bank ; ^ to certify under the charter

that tlie note sued on is the hona fide property of the incorporated bank which
sues ; ^ to authorize a broker to sell certain stock which the bank has taken to

secure a loan;^ in the case of a bank, to draw, indorse, and receipt bills of

exchange, give certificates of deposit, etc., in the course of ordinary daily business ;
^

to assign a judgment recovered by the bank to a trustee for collection \^ to offer

a reward for information tending to the arrest of its absconding teller ; * in case

of a national bank, to guarantee commercial paper on making a sale thereof ;

"

and to pledge the bank's deposit kept with another bank as security for loans

made to the former.'^

(c) Particular Powers Not Implied. The following cases, proceeding either

upon tlie theory that the nature of the corporation or the custom of transacting

its business gives the president no implied powers, or else that the particular act

is beyond the scope of his authority while acting in the usual course of its busi-

ness, have denied to him the power, without the authorization of the directors, to

bind the corporation by a contract with an architect to make plans and speciiica-

tions for a building which the corporation had been created to erect ; ^ to make a

contract for the purchase of material to be used in the repairing of a building

belonging to the corporation ; ^ in case of a railroad company, to make a sale of a

quantity of ties belonging to the company, in payment of a debt due by the com-
pany ;

^ to sell bonds of the company or to make a power of attorney authorizing

another to sell them ; '' to dispose of " treasury stock " of the corporation ;

"

benefit of the bank, and the interest of the

bank was sold and conveyed by a receiver ap-

pointed in another state where the bank was
situated, it was held that the grantee of the

receiver as cestui que trust was entitled to

have a decree requiring the widow and heirs

at law of the president to convey the legal

title to him. Moore v. Munn, 69 111. 591.

83. Valk V. Crandall, 1 Sandf. Ch. (N. Y.)

179, holding that he need not use a seal, or

that he may assign under his own seal in-

stead of that of the corporation.

84. Trawick v. Peoria, etc., R. Co., 68 111.

App. 156.

85. Cake v. Pottsville Bank, 116 Pa. St.

264, 9 Atl. 302, 2 Am. St. Rep. 600.

86. Bancroft v. Mobile Branch State Bank,
1 Ala. 230.

87. Sistare v. Best, 16 Hun (N. Y.) 611,

sustained on new trial, 88 N. Y. 527.

88. Allison v. Hubbell, 17 Ind. 559; Jones

V. Hawkins, 17 Ind. 550. It has been held

that a bank president has power to assign the

bank's choses in action. Northampton Bank
V. Pepoon, 11 Mass. 288; Spear v. Ladd, 11

Mass. 94.

89. To the end that the trustee may main-
tain an action thereon in connection with a
judginent against the same debtor assigned

to him by another creditor. Guernsey v.

Black Diamond Coal, etc., Co., 99 Iowa 471,

68 N. W. 777.

90. Such action not being prohibited by
the by-laws. Minneapolis Bank v. Griffin, 168
111. 314, 48 N. E. 154 [affirming 66 111. App.
577].

91. In the absence of notice to such pur-
chaser of such paper of the want of such au-

[X. A, 1, b, (n), (b)]

thority. Thomas v. City Nat. Bank, 40 Nebr.

501, 58 N. W. 943, 24 L. R. A. 263.

92. Such power inferred from the course

of business which the directors had permitted

to grow up. Bell v. Hanover Nat. Bank, 57

Fed. 821.

93. Wait V. Nashua Armory Assoc, 66

N. H. 581, 23 Atl. 77, 49 Am. St. Rep. 630,

14 L. R. A. 356. See also Mathias v. White
Sulphur Sptings Assoc, 19 Mont. 359, 48 Pac.

624.
94. Lyndon Mill Co. v. Lyndon Literary,

etc., Inst., 63 Vt. 581, 22 Atl. 575, 25 Am.
St. Rep. 783.

95. Walworth County Bank v. Farmers'
L. & T. Co., 14 Wis. 325. Or make a contract
for work already contracted to be done. Cen-
tral Trust Co. V. Condon, 67 Fed. 84, 14

C. C. A. 314.

As to the power of the president of a rail-

road company to make contracts foi the con-
struction of the road see Risley v. Indian-
apolis, etc., R. Co., 1 Hun (N. Y.) 202, 4
Thomps. & C. (N. Y.) 13 [reversed in 62
N. Y. 240] ; Queen v. Second Ave. R. Co., 35
N. Y. Super. Ct. 154. Compare Alexander v.

Brown, 9 Hun (N. Y.) 641.

96. Titus 17. Cairo, etc., R. Co., 37 N. J. L.

98; East Cleveland R. Co. v. Everett, 19 Ohio
Cir. Ct. 205. 10 Ohio Cir. Dec. 493.

97. Without rendering himself liable to
account to the corporation for the proceeds.
In re Utica Nat. Brewing Co., 164 N. Y. 268,

48 N. E. 521 [affirming 19 N. Y. App. Div.
627, 46 N. Y. Suppl. 1102].

Antedating issue of stock.— It has been
held that he cannot issue a certificate of stock
to the corporation bearing date seven years
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to agree to pay an agent for selling capital stock;" to prescribe the mode
of selling the shares oi the corporation which are to be sold upon an increase

of its capital stock, although shareholders have attempted to delegate to him
that power ; ^ in case of a turnpike company to make a contract for the doing

of work and labor for the company ; * to make a subscription for the payment of

a designated sum by the corporation, upon the definite acceptance of specified lots

as a site for a post-oflSce building;* in case of a railroad company to make an affi-

davit of local prejudice for the purpose of removing the action to a court of the

United States;* in case of an insurance company to indorse and negotiate securi-

ties belonging to it ;* in case of a manufacturing company to make a contract for

the purchase of supplies, when a resolution forbidding such a purchase stands on
the books of the company, altliough the seller has no notice of the resolution ;°

to change contracts authorized by the directors after they have been made ; * in

case of a gravel-road company to make a contract for the grading of a piece of

land between the terminus of his company's road and that of anotlier company ;'

in case of a banking corporation to make admissions which will release the maker
of a note held by the bank from his legal responsibility created by the note :* to

convey the corporate real estate ;' to mortgage tlie corporate property ;
*" to make

a deed of a patent for an invention, upon the possession of which the whole busi-

ness of the corporation depends ; " to commence actions on behalf of the corpora-

tion or bind it by an appearance in court ;
'^ to employ counsel so as to make the

corporation liable for his services ; ^ to confess a judgment against the corporation,"

especially in favor of himself, thus getting a preference over other creditors ;
*' to

before. Manhattan L. Ins. Co. v. Forty-Sec-

ond, etc., Ferry R. Co., 139 N. Y. 146, 34 N. E.

776, 54 N. Y. St. 474.

98. Clarkson v. Keystone Oilcloth Co., 8

Pa. Dist. 593, 23 Pa. Co. Ct. 189, 15 Montg.
Co. Eep. (Pa.) 169.

99. Smith v. Franklin Park Land, etc.,

Co., 168 Mass. 345, 47 N. E. 409.

1. Mt. Sterling, etc.. Turnpike Boad Co. v.

Looney, 1 Mete. (Ky.) 550, 71 Am. Dee.

491.

2. B. S. Green Co. v. Blodgett, 49 111. App.
180, 55 111. App. 556 [affirmed in 159 111. 169,
42 N. E. 176, 50 Am. St. Kep. 146].

3. Mahone v. Manchester, etc., E. Corp.,

Ill Mass. 72, 15 Am. Rep. 9.

4. New York City Mar. Bank v. Clements,
3 Bosw. (N. Y.) 600. See also Leavitt v. Con-
necticut Peat Co., 15 Fed. Cas. No. 8,170,

6 Blatehf. 139.

But this power wiU be implied as incident

to the execution of the power to adjust and
pay all losses of the company conferred by
the by-laws. Union Ins. Co. v. Greenleaf, 64
Me. 123 ; Baker v. Cotter, 45 Me. 236.

5. Westerfield v. Eadde, 7 Daly (N. Y.)
326. See also Reed ». Ashburnham R. Co.,

120 Mass. 43; Westcott v. Atlantic Silk Co.,

3 Mete. (Mass.) 282.

6. Western R. Co. v. Bayne, 11 Hun (N. Y.)
166 [affirmed in 75 N. Y. 1]. Nor have the
president and cashier of a banking corpora-
tion any power, according to one holding, to

modify the terms of a written contract on
which the bank has parted with its money.
Thompson v. McKee, 5 Dak. 172, 37 N. W.
367.

7. Brooklyn Gravel Road Co. v. Slaughter,
33 Ind. 185.

8. Hodge V. Richmond First Nat. Bank,
22 Gratt. (Va.) 51.

9. Leggett v. New Jersey Mfg., etc., Co.,

1 N. J, Eq. 541, 23 Am. Dec. 728 ; Tempel v.

Dodge, 89 Tex. 68, 33 S. W. 222 prehearing
denied in 32 S. W. 514].

10. Union Nat. Bank v. State Nat. Banlc,

155 Mo. 95, 55 S. W. 989.
11. Especially for a consideration which

does not pass to the corporation. Kansas
City Hay Press Co. v. Devol, 72 Fed. 717.

12. Ellsworth Woolen Mfg. Co. v. Paunce,
79 Me. 440, 10 Atl. 250; Globe Works p.

Wright, 106 Mass. 207 ; Ashuelot Mfg. Co. v.

Marsh, 1 Cush. (Mass.) 507. See also Mar-
key V. Mutual Ben. L. Ins. Co., 103 Mass.
78; E. Carver Co. v. Manufacturers' Ins. Co.,

6 Gray (Mass.) 214; White v. Westport Cot-
ton Mfg. Co., 1 Pick. (Mass.) 215, 11 Am.
Dec. 168.

It has been held that he cannot execute a
cognovit upon which judgment may be en-

tered against the corporation. Raub v.

Blairstown Creamery Assoc, 56 N. J. L. 262,
28 Atl. 384.

13. Paeiac Bank v. Stone, 121 Cal. 202, 53
Pae. 634; Bright v. Metairie Cemetery Assoc,
33 La. Ann. 58.

14. J. W. Butler Paper Co. v. Robbins,
151 111. 588, 38 N. E. 153; Lemars Shoe Co. v.

Lemars Shoe Mfg. Co., 89 111. App. 245 ; P. P.
Mast Buggy Co. v. Litchfield Furniture, etc.,

Co., .'i5 111. App. 98; Adams v. Cross Wood
Printing Co., 27 111. App. 313; Joliet Electric
Light, etc, Co. v. Ingalls, 23 111. App. 45;
Stokes V. New Jersey Pottery Co., 46 N. J. L.
237 ; Mallory v. Kirkpatriek, 54 N. J. Eq. 50,
33 Atl. 205; Smead Foundry Co. v. Ches-
brough, 18 Ohio Cir. Ct. 783 ; Thew v. Porce-
lain Mfg. Co., 5 S. C. 415. Contra, Chamber-
lain V. Mammoth Min. Co., 20 Mo. 96.

15. Adams v. Cross Wood Printing Co., 27
HI. App. 313.

[X, A. 1, b, (n). (C)]
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give a power of attorney to another to confess sncli judgment ; " under any theory

of his powers to alien tiie corporate property, except in the ordinary course of its

business;" to assign its property for tiie benefit of its creditors;'^ to consent to

tiie appointment of a receiver ; '' in general to release the debts due to the cor-

poration or otherwise give away its assets;^ to change the rate of interest of a

mortgage bond in consideration of extension of time of payment;^* to agree with
a vendor of land taking stock in payment to repurchase the stock if he becomes
dissatisfied with it;^ to relieve against the forfeiture of the shares of a member
for the non-payment of assessments thereon ;^ to bind the corporation by promis-

sory notes ; ^ to borrow money in tlie name of the corporation and pledge its

responsibility therefor ; ^ to assign its assets as security therefor ; ^ to assign cor-

16. stokes V. New Jersey Pottery Co.,

46 N. J. L. 237. Except where he has au-

thority to execute a contract for property pur-

chased by the corporation, which contract pro-

vides for a power of attorney to confess judg-
ment on a, note given under it. McDonald v.

Chisholm, 131 111. 273, 23 N. E. 596 laffirm-

ing 30 111. App. 176]. But where such a
power was formally executed under the cor-

porate seal, the burden is on the party
challenging it. Parker v. Washoe Mfg. Co.,

49 N. J. L. 405, 9 Atl. 682 [distinguishing

Stokes V. New Jersey Pottery Co., 46 N. J. L.

237]. The mere fact that the president is the

owner of most of the stock and is also the

superintendent and treasurer of the corpora-

tion and accustomed to borrow money for its

use is not evidence of the possession of such
authority. Stokes v. New Jersey Pottery Co.,

46 N. J. L. 237. .

17. German Nat. Bank v. Hastings First

Nat. Bank, 55 Nebr. 86, 75 N. W. 531 ; Stokes

V. New Jersey Pottery Co., 46 N. J. L. 237;

Hoyt V. Thompson, 5 N. Y. 320.

Ulustrations.— As to sell judgments be-

longing to it (Merchants' Bank v. Rawls, 7

Ga. 191, 50 Am. Deo. 394) ; to sell the safe

to pay its debts (Asher v. Sutton, 31 Kan.
280, 1 Pac. 535) ; or to sell its lands (Fitz-

hugh V. Franco-Texas Land Co., 81 Tex. 306,

36 S. W. 1078) . But it has been held that he

may without special authority transfer a
special tax bill. Bambrick v. Campbell, 37

Mo. App. 400.

18. Alnbam.a.— Gibson v. Goldthwaite, 7

Ala. 281, 42 Am. Dec. 592.

Illinois.— Wagg-Anderson Woolen Co. v.

Lesher, 78 111. App. 678.

Kansas.— Asher v. Sutton, 31 Kan. 286, 1

Pae. 535.

Massachusetts.— Hallowell, etc.. Bank v.

Hamlin, 14 Mass. 178.

ilissouri.— McKeag v. Collins, 87 Mo. 164;

Webb V. Midway Lumber Co., 68 Mo. App. 546.

New Torh.— Hoyt v. Thompson, 5 N. Y.

320; Schaefer v. Scott, 40 N. Y. App. Div.

438, 57 N. Y. Suppl. 1035.

Oregon.—-Luse v. Isthmus Transit R. Co.,

6 Oreg. 125, 25 Am. Eep. 506.

Wisconsin.— Walworth County Bank V.

Farmers' L. & T. Co., 14 Wis. 325.

19. Walters v. Anglo-American Mortg.,

etc., Co., 50 Fed. 316.
20. Thompson v. McKee, 5 Dak. 172, 37

N. W. 367; State Sav., etc., Co. v. Stewart,

[X, A, 1. b, (II), (C)]

65 111. App. 391 (on payment of part only of

the debt) ; Keynolds, etc., Constr. Co. v. Po-
lice Jury, 44 La. Ann. 863, 11 So. 236; Hone
V. Allen, 1 Sandf. (N. Y.) 171 note; Brouwer
V. Appleby, 1 Sandf. (N. Y.) 158; Olney v.

Chadsev, 7 R. I. 224; Hodge t?. Richmond First

Nat. Bank, 22 Gratt. (Va.) 51; Potts r. Wal-
lace, 146 U. S. 689, 13 S. Ct. 190, 36 L. ed.

1135; U. S. Bank V. Dunn, 6 Pet. (U. S.)

51, 8 L. ed. 316.

21. Colton V. Depew, 59 N. J. Eq. 126, 44
Atl. 662 [affirmed in 60 N. J. Eq. 454, 46 Atl.

728].
22. Olds V. Phillipsburg Land Co., (Tenn.

Ch. App. 1898) 48 S. W. 285.
23. Weeks v. Silver Islet Consol. Min., etc.,

Co., 55 N. Y. Super. Ct. 1, 8 N. Y. St. 110
[affirmed in 120 N. Y. 620, 23 N. E. 1152, 29
N. Y. St. 990]. That he cannot release a
subscriber to the stock of the corporation
see United Growers' Co. v. Eisner, 22 N. Y.
App. Div. 1, 47 N. Y. Suppl. 900. But it

has been held that 'a. power to contract car-

ries with it a power to release the contract.

Indianapolis Rolling Mill Co. v. St. Louis,
etc., R. Co., 120 U. S. 256, 7 S. Ct. 542, 30
L. ed. 639. Other courts have upheld his

power to compromise with debtors (Belleville

Sav. Bank v. Winslow, 25 Fed. 471) and to
enter a remittitur of a judgment after hav-
ing arranged for its satisfaction (Case v.

Hawkins, 53 Miss. 702).
24. Iowa.— Cattron i\ Manchester First

Universalist Soc, 46 Iowa 106.

New York.—'MeCullough v. Moss, 5 Den.
567.

Oregon.— Saylor v. Com. Invest., etc., Co.,

38 Oreg. 204, 62 Pae. 052 ; Crawford v. Albany
Ice Co., 36 Oreg. 535, 60 Pac. 14.

Pennsylvania.— Hazleton Coal Co. t'. Me-
gargel, 4 Pa. St. 324; Worthington v. Schuyl-

kill Electric E. Co., 10 Pa. Super. Ct. 117,

44 Wkly. Notes Cas. 118.

Vermont.— Lyndon Mill Co. v. Lyndon
Literary, etc., Inst., 63 Vt. 561, 22 Atl. 575,

25 Am. St. Eep. 783.

25. Hyde v. Larkin, 35 Mo. App. 365;
Battin v'. Grand Music Conservatory, 27 Misc.

(N. Y.) 780, 57 N. Y. Suppl. 740; Life, etc.,

Ins. Co. V. Mechanics' F. Ins. Co., 7 Wend.
(N. Y.) 31. Although facts may exist from
which such power may be implied. Spangler

V. Butterfield, 6 Colo. 356.

26. Hill V. Marston, 178 Mass. 285, 59

N. E. 760; Hyde v. Larkin, 35 Mo. App. 365.
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porate assets as part payment of a corporate debt ; ^ to do any act which has the

effect of overruling or revoking the action of the directors;^ to buy or sell land

for the corporation ;
® in case of a railroad corporation to grant trackage rights

over its land for nine hundred and ninety-nine years ;^ in case of a mining com-
pany to make a lease of any portion of its lands ;^^ or in case of a bank to dispose

of notes belonging to the bank,*^ to accept an order upon a third person in satisfac-

tion of notes held by the bank,^ to charge the bank with liability for a special

deposit contrary to its custom,^ to honor the checks of a corporation holding a

claim against himself but having no deposits in the bank/^ to sell a horse belong-

ing to the bank,'' or to bind the bank as surety upon an undertaking for a

judicial order of arrest in a proceeding in which the bank is not interested.*'

(ill) When AcTiKO Also AS General Manager. The appointment of the
president of a corporation to the otfice of general superintendent or manager
necessarily invests him with the powers incident to that office or agency. •^ Or if

he has been so held out and has been permitted in that character to act for the

corporation it cannot escape liability upon a contract s6 made by him in the

ordinary course of business, on the ground that the same was made without its

knowledge or concurrence.^ In the absence of an express grant of power or of

an implication of the possession of power from custom, holding out, or habit of

acting, judicial theory has ascribed to the president of various kinds of corpora-

tions, when also acting as the general manager of the corporation, the power to

27. Ferguson v. Venice Transp. Co., 79 Mo.
App. 352.

28. Madison Ins. Co. v. Griffin, 3 Ind. 277

;

Tradesmen's Nat. Bank c. Manhattan Lum-
ber Co., 18 N. Y. Suppl. 920, 46 N. Y. St.

487. See also the following cases:
Iowa.— Templin r. Chicago, etc., R. Co.,

73 Iowa 548, 35 N. W. 634.
Missouri.— McKeag v. Collins, 87 Mo. 164.

Nevada.—-Lonkey v. Succor Mill, etc., Co.,

10 Nev. 17.

New York.— Western R. Co. v. Bayne, 11

Hun 166 la/firmed in 75 N. Y. 1].

Vermont.— Hodges v. Rutland, etc., R. Co.,

29 Vt. 220.

United States.— Farmers' L. & T. Co. v.

Sam Diego St. Car Co., 45 Fed. 518.
Where a matter has been committed to an-

other officer or body, as for instance to a
committee of directors, the president has no
power to act alone with respect thereto. Third
Ave. R. Co. V. Ebling, 12 Daly (N. Y.) 99
[reversed on another point in 100 N. Y. 98, 2
N. E. 878].

29. Bliss V. Kaweah Canal, etc., Co., 65
Cal. 502, 4 Pac. 507.

30. Chicago, etc., R. Co. v. Union Pac. R.
Co., 47 Fed. 15.

31. Yellow Jacket Silver Min. Co. v. Ste-

venson, 5 Nev. 224.
That the president of a building associa-

tion has no such power see Kock v. National
Union Bldg. Assoc., 35 111. App. 465 [affirmed
on other grounds in 137 111. 497, 27 N. E.
530]. But he may lease an office for the
use of the corporation. Steamboat Co. v.

McCuteheon, 13 Pa. St. 13.

32. Central City First Nat. Bank v. Lucas,

21 Nebr. 280, 31 N. W. 805. But while a

president has no power ex officio to transfer

the property and securities of the corporation

he may acquire it by a delegation of authority

from the directors (Mitchell v. Deeds, 49 111.

416, 95 Am. Dec. 621 ; Stevens v. Hill, 29 Me.
133; Hallowell, etc.. Bank v. Hamlin, 14
Mass. 178; Northampton Bank t\ Pepoon, 11

Mass. 288; Spear v. Ladd, 11 Mass. 94; Valk
V. Crandell, 1 Sandf. Ch. (N. Y.) 179; Cur-
tis V. Swartwout, 1 N. Y. Leg. Obs. 406;
Irwin V. Bailey, 13 Fed. Cas. No. 7,079, 8

Biss. 523) or by a recognized usage of the
corporation (Mitchell v. Deeds, 49 111. 416,

95 Am. Dec. 021; Brown v. Donnell, 49 Me.
421, 77 Am. Dec. 266; Hoyt v. Thompson, 5

N. Y. 320; Howland i\ Myer, 3 N. Y. 290;
Clark V. Titcomb, 42 Barb. (N. Y.) 122; El-

well V. Dodge, 33 B^rb. (N. Y.) 336; Mer-
chants' Bank v. McColl, 6 Bosw. (N. Y.) 473;
Scott V. Johnson, 5 Bosw. (N. Y.) 213;
Brouwer v. Harbeck, 1 Duer (N. Y.) 114).

33. Wellsburg First Nat. Bank v. Kimber-
lands, 16 W. Va. 555.

34. Foster v. Essex Bank, 17 Mass. 479, 9
Am. Dec. 168; Austin v. Daniels, 4 Den.
(N. Y.) 299.

35. Dowd V. Stephenson, 105 N. C. 467, 10
S. E. 1101.

36. Greenawalt v. Wilson, 52 Kan. 109, 34
Pac. 403.

37. Long V. Hubbard, 6 Kan. App. 878, 50
Pac. 968.

38. See Seelev v. San Jose Independent
Mill, etc., Co., 59 Cal. 22.

But the president has not as such power to
appoint a general business manager of the
corporation without the consent of the di-

rectors. Vogel V. St. Louis Museum, etc.,

Gallery, 8 Mo. App. 587.
39. Grand Rapids Safety Deposit Co. v. ,

Cincinnati Safe, etc., Co., 45 Fed. 671. See
also Sparks r>. Dispatch Transfer Co., 104 Mo.
531, 15 S. W. 417, 24 Am. St. Rep. 351, 12
L. R. A. 714; Perkins -y. Washington Ins.

Co., 4 Cow. (N. Y.) 645.
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do any act in the ordinary transaction of its business in behalf of the corporation

80 as to bind it ;^ in the president of a manufacturing company to employ labor

by the season in the ordinary business of the corporation ;
*' in the president of a

charitable corporation to institute a suit to foreclose a mortgage;^ in tlie president

of a railway corporation to promise to repay a purchaser of land from the corpo-
ration the purchase-money and interest in case the title proves defective;^ in the
president of a stage company to enter into a contract with an individual granting
him an equal interest in such contract for carrying mail as the corporation may
secure ; " in tlie president of a business corporation to make a power of attorney
to confess judgment upon procuring the discounting of a note of the corporation.

The president of a corporation, acting as its manager and controlling man, may
assent to a reformation of a contract negotiated and executed by him in the name
of the corporation, by inserting the proper term instead of one embodied therein

by mistake.^ On the other hand judicial theory has denied to the president of a
corporation, who is also clothed with the office of its general manager, the power
to bind the corporation by the following acts : By executing a note in the name
of the corporation to a third person for aa account due him from such corpora-
tion ;*' by encumbering its property by a mortgage, or by confessing a judgment
for money borrowed, although he has been accustomed to borrow money for the

corporation ;*' in the president of a railway company to indemnify a subcontractor
against loss in consideration of his continuing tlie construction of the road after

be was justified in abandoning it because of a breach of the contract on the part
of the principal contractor ;

*' in the president of a business corporation to enter

into a transaction by wiiich the corporation prefers one of its creditors, being in

failing circumstances,^ or purchase property not required for the common
purposes of the corporation.^'

(iv) WhenAoTma ConjointltWitb: Secretary. If a corporation commits
the entire management of its affairs to its president and secretary and holds no
meeting of its directors, except when the president sees fit to call them together,

a conveyance of land made by the president and secretary without official author-

ity from tiie board will be deemed valid, in favor of a bank which has made large

advances upon notes secured by a vendor's lien given to the president and secre-

tary for the purchase-money and transferred to the bank.^^ But it has been held

that they have no power : To transfer substantially all the corporate property to

40. Unless the other party to the trans- Fed. 303, 17 C. C. A. 401 [rehearing denied
action has notice of his want of powerl Pow- in 71 Fed. 268, 17 C. 0. A. 408].

ers V. Schlicht Heat, etc., Co., 23 N. Y. App. 44. Calvert v. Idaho Stage Co., 25 Oreg.

Div. 380, 48 N. Y. Suppl. 237. Especially 412, 36 Pac. 24.

in a case where the president is the substan- 45. Especially where the act was not ob-

tial owner of the corporate stock. Senour jected to by the directors after acquiring

Mfg. Co. V. Clarke. 96 Wis. 469, 71 N. W. knowledge of it. Ford v. Hill, 92 Wis. 188,

883. 66 N. W. 115, 53 Am. St. Eep. 902.

41. Ceeder v. H. M. Loud, etc., Lumber Co., 46. Nichols v. Scranton Steel Co., 137

86 Mich. 541, 49 N. W. 575, 24 Am. St. Eep. N. Y. 471, 33 N. E. 561, 51 N. Y. St. 277.

134. 47. Miller v. Reynolds, 92 Hun (N. Y.)

So the president and superintendent of a 400, 36 N. Y. Suppl. 660, 71 N. Y. St. 574.

boom company have, unless restrained by the 48. Smead Foundry Co. v. Chesbrough, S

articles or by-laws, the authority to hire men Ohio Cir. Dec. 670.

to carry on the company's business, and a 49. Grant v. Duluth, etc., R. Co., 66 Mina.
resolution by the board of directors author- 349, 69 N. W. 23.

izing the employment of a certain class of 50. Dooley v. Pease, 79 Fed. 860.

men at a certain rate of compensation is in 51- Blen v. Bear River, etc., Min. Co., 26

no sense a restriction of the power of the Oal. 602, 81 Am. Dee. 132.

company through its officers to hire other 52. Estes v. German Nat. Bank, 62 Ark.
men than those alluded to on the same terras. 7, 34 S. W. 85.

Hardy v. Tittabawassee Boom Co., 52 Mich. The president and secretary of a corpora-

45, 17 N. W. 235. tion have implied authority to execute notes
42. Smith Charities v. Connolly, 157 Mass. of the corporation unless their authority in

272, 31 N. E. 1058. this respect is specifically limited. Fisk v.

43. Dubuque, etc., R. Co. v. Pierson, 70 Garbonijsed Stone Co., 67 111. App. 327.
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certain creditors by way of preference to them ; ^ to convey an interest in a cans.1

and pipe-line, wliere the directors had authorized merely the conveyance of a

right to water to be delivered at specified points ; " to mortgage the property of

the corporation to secure its directors against an existing liability as shareholders

for the corporation ; ^ to order machinery for the corporation such as it presump-
tively needs in the prosecution of its business ;

^' to appoint an agent to manage,
control, sell, and transfer the corporate property ;^ or to execute negotiable notes

in the name of the corporation.^

(v) WhenA otino m Manifest Violation of Duty. Acts of manifest bad
faith or breach of duty toward the corporation on the part of its president are

not binding upon it. Strangers who thus participate in a wrong against the cor-

poration cannot be allowed to profit by it. Accordingly it has been held that the

transaction is not binding, where the president of an insurance company, on
receiving a premium note, agrees that it shall be given up at maturity ^ or waives

the performance of certain conditions in the contract of insurance ; ^ or where
the president of a bank stays the collection of an execution against the estate of

one of its debtors,^' consents to an arrangement by which the security of the bank
on paper due to it will be impaired, especially where the purpose is to release

himself as indorser,*^ loans out money of the bank to known irresponsible parties,^

assumes for the corporation liability for an individual debt of his own without
consideration moving to it,"* makes a corporate note and mortgage to himself to

secure money advanced to pay the subscription of a shareholder,^ makes a corpo-

rate note to himself and gives it to another for his individual debt, whatever the

state of tlie accounts between himself and the corporation,'^ or, his own corpora-

tion being insolvent, draws drafts upon another against a fund not yet due, to be

applied upon his corporation's notes upon which he is surety," or indorses a note

given by a contractor for materials furnished to the corporation and for which he
has been paid by it.^

53. St. Joseph State Nat. Bank v. John
Moran Packing Co., 68 111. App. 25 [affirmed
in 168 111. 519, 48 N. E. 82].

54. Fudickar v. East Riverside Irr. Dist.,

109 Cal. 29, 41 Pac. 1024.
55. Lowry Banking Co. v. Empire Lumber

Co., 91 aa. 624, 17 S. E. 968.
56. Des Moines Mfg., etc., Co. v. Tilford

Milling Co., 9 S. D. 542, 70 N. W. 839.

57. Johnson v. Sage, (Ida. 1896) 44 Pac.
641.

58. City Electric St. R. Co. v. First Nat.
Exeh. Bank, 62 Ark. 33, 34 S. W. 89, 54 Am.
St. Rep. 282, 31 L. R. A. 535.

It has been held that a mortgage executed
by the president and secretary of a corpora-
tion in pursuance of an invalid resolution

of the board of directors cannot be upheld as

a valid exercise of their general powers, even
if such powers were sufficient to enable them
to execute the contract without a resolution.

State Nat. Bank v. Union Nat. Bank, 168
111. 519, 48 N. E. 82 [affirming 68 111. App.
25].

59. Brouwer v. Appleby, 1 Sandf. (N. Y.)

158.

60. Sturgis First Nat. Bank v. Bennett,
33 Mich. 520; St. Nicholas Ins. Co. v. Howe,
7 Bosw. (N. Y.) 450.

61. Spyker v. Spence, 8 Ala. 333.

62. Gallery v. National Exch. Bank, 41
Mich. 169, 2 N. W. 193, 32 Am. St. Rep. 149.

See also Hodge «. Richmond First Nat. Bank,
32 Gratt. (Va.) 51 ; Metropolis Bank v. Jones,

8 Pet. (U. S.) 12, 8 L. ed. 850; U. S. Bank
V. Dunn, 6 Pet. (U. S.) 51, 8 L. ed. 316.

63. Sturgis First Nat. Bank v. Reed, 38

Mich. 263.

64. Earnhardt v. Star Mills, 123 N. 0. 423,

31 S. E. 719. A bank, the creditor of both a.

corporation and its president individually,

which receives from a debtor of the corpora-
tion, pursuant to the order of the president,

who is its sole manager and principal share-

holder, a payment on the president's indi-

vidual obligation, is not thereby barred from
a pro rata share on the claim against the cor-

poration from its receiver in insolvency. Mal-
comson v. Wappoo Mills, 99 Fed. 633.

65. Hodson v. Eugene Glass Co., 156 HI.

397, 40 N. E. 971 [a^rmvng 54 111. App. 248].

Or makes a corporate mortgage to secure his

own indebtedness. State v. A. F. Shapleigh
Hardware Co., 147 Mo. 366, 48 S. W.
927.

66. Union Nat. Bank ». Post, 55 111. App.
369 ; Wall v. Niagara Min., etc., Co., 20 Utah
474, 59 Pac. 399. And ib has been held that
where the president is payee of a corporate
note the presumption is against its validity,

and the burden is on the holder to show that
it is in fact the obligation of the corporation.
Porter v. Winona, etc.. Grain Co., 78 Minn.
210, 80 N. W. 965; Saylor v. Commonwealtk
Invest., etc., Co., 38 Or^. 204, 62 Pac. 652.

67. Boaworth «. -Jacksonville Nat. Bank,
64 Fed. 615, 12 O. C. A. 331.

68. Worthington v. Schuylkill Electric R.

[X. A, 1, b. (V)]
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(ti) WhenAcTmam Interest op Himself or Third Party. Snbject to

exceptions in favor of innocent parties, the general rule is that acts of officers of

a corporation in any transaction in which both the corporation and they tliem-

selves individually are interested do not bind the corporation.*' Thus if the

president of a corporation makes a note of the corporation and uses it for his own
benefit, the corporation Avill not be chargeable thereon in favor of the holder,

unless the latter occupies the position of a hona fide purchaser without notice.™

Nor is tlie company bound by its president's acts, where he is clearly acting as

the special agent of a third person.''

(vii) Extension of Authorityby HoLDma Out. As in the case of other

agents, tlie president of a corporation may acquire larger powers than those ordi-

narily belonging to him by being held out to tlie public as possessing them, and
by being suffered by the directors habitually to exercise such powers in the face

of the public.'^

Co., 10 Pa. Super. Ct. 117, 44 Wkly. Notes
Cas. (Pa.) 118.

69. Davenport First Nat. Bank v. Gifford,

47 Iowa 575; Clailin v. Fanners', etc.. Bank,
25 N. Y. 293.
For a couecticn of facts where it was held

that the president acted for himself person-

ally see Wisconsin F. & M. Ins. Co.'s Bank
V. Filer, 80 Mich. 67. 45 N. W. 63, 83 Mich.
496, 47 N. W. 321. See also Hall v. Auburn
Turnpike Co., 27 Cal. 255, 87 Am. Dec. 75;
Baumann v. Manistee Salt, etc., Co., 94 Mich.
363, 53 N. W. 1113.
A general authority to the president of a

bank to certify checks drawn iipcn it does
net extend to check drawn by himself, and
the fact that he does so attempt to use his
official character for his private benefit puts
third persons upon inquiry and deprives
them of the protection accorded to innocent

purchasers. Claflin v. Farmers', etc.. Bank,
25 N. y. 293 [reversing 36 Barb. (N. Y.)

540]. Compare Palmer v. Nassau Bank, 78
111. 380.

70. Kelley v. Post, 37 111. App. 396; Am-
kens V. Rouse, 11 Ohio Deo. (Reprint) 380,

26 Cine. L. Bui. 221. See also Tradesmen's
Nat. Bank v. Manhattan Lumber Co., 18 N. Y.
Suppl. 920, 46 N. Y. St. 487.

71. As where the president of a corpora-

tion subscribed for stock in the name of de-

fendant, promising to "take care of it for

him "
( St. Nicholas Ins. Co. v. Howe, 7 Bosw.

(N. Y.) 450), or where he is acting as trus-

tee under an assignment for creditors (Al-

pena Nat. Bank r. Greenbaum, 80 Mich. 1,

44 N. W. 1123). See also Sturgis First Nat.
Bank v. Bennett, 33 Mich. 520, where the
president agreed to indemnify sureties on a
note discounted by his bank.

72. Arkansas.— Texarkana, etc., R. Co. v.

Bemis Lumber Co., 67 Ark. 542, 55 S. W.
944.'

Illinois.— Libby v. Union Nat. Bank, 99
HI. 622.

Kansas.— Sherman Center Town Co. c.

Swigart, 43 Kan. 292, 23 Pac. 569, 19 Am. St.

Rep. 137.

Michigan.— Ceeder v. H. M. Loud, etc..

Lumber Co., 86 Mich. 541, 49 N. W. 575, 24
Am. St. Rep. 134.

[X, A, 1. b, (Vl)]

Missouri.— Washington Sav. Bank t).

Butchers', etc.. Bank, 107 Mo. 133, 17 N. W.
644, 28 Am. St. Rep. 405.

l^ew York.— Corn Exch. Bank v. American
Dock, etc., Co., 163 N. Y. 332, 57 N. E. 477
[modifying 14 N. Y. App. Div. 453, 43 N. Y.
Suppl. 1028] ; Chambers v. Lancaster, 160
N. Y. 342, 54 N. E. 707; Dallas City Nat.
Bank v. National Park Bank, 32 Hun 105;
Olcott r. Tioga R. Co., 40 Barb. 179; Western
Nat. Bank v. Faber, 29 Misc. 467, 62 N. Y.

Suppl. 82. See also Martin v. Niagara Falls
Paper Mfg. Co., 44 Hun 130; Buffalo Mar.
Bank v. Butler Colliery Co., 5 N. Y. Suppl.
291, 23 N. Y. St. 318.

Tennessee.— Neiffer v. Knoxville Bank, 1

Head 162.

Tex^s.— Dallas Ice Factory, etc., Co. v.

Crawford, 18 Tex. Civ. App. 176, 44 S. W.
875. See also Fitzhugh v. Franco-Texas Land
Co., 81 Tex. 306, 16 S. W. 1078.

United States.— Fitzgerald, etc., Constr.
Co. V. Fitzgerald, 137 U. S. 98, 11 S. Ct. 36,

34 L. ed. 608 ; LeRoy, etc., R. Co. v. Sidell, 66
Fed. 27, 13 0. C. A. 308.

See also Wellsburg First Nat. Bank v.

Kimberlands, 16 W. Va. 555.

Illustrations.— Thus although in the ab-

sence of the regular cashier of a banking com-
pany a person was appointed to discharge his

duties, yet if it was the custom of the presi-

dent to sign checks when the regular cashier
was absent, a check so signed will be binding
upon the bank. Neiffer v. Knoxville Bank, 1

Head (Tenn.) 162. See also Produce Exch.
Trust Co. V. Bieberbach, 176 Mass. 577, 58
N. E. 162; Milbank V. De Riesth-1, 82 Hun
(N. Y.) 537, 31 N. Y. Suppl. 522, 64 N. Y. St.

199. So if the president of a company has
been in the habit of acting as a bu-siness agent
for the company with its knowledge and
without objection, actual authority will be in-

ferred from such fact and the company will be
bound by his acts done as such agent. Dough-
erty V. Hunter, 54 Pa. St. 380. So the presi-

dent of a banking corporation may, with the
concurrence of the board of directors, as
shown by a long-continued custom, assume the
powers of a general manager of the affairs of

the bank, and in such capacity may purchase
real estate in satisfaction of debts due the



CORPORATIONS [10 CycJ 913

(viii) Restbictiout of Apparent Authority by Express Prohibition.

A by-law restraining the powers of the president of a corporation so as to make
them less than those ascribed to such officers by the law of the jurisdiction, or less

than those habitually exercised by the particular officer, will not afEect the rights

of a party dealing with the corporation through its president, unless the by-law is

brought to his notice.'^

(ix) Ratification of Unauthorized Acts. The contracts made by the

president of a corporation, although invalid at the time when they are entered

into, may be made good by ratification,'* on principles which are hereafter fully

bank. Libby v. Union Nat. Bank, 99 111. 622.

On the other hand the habitual ratification by
the board of directors of a land company of
Bales made by the president of the land of the •

corporation, reserving a vendor's lien, gives

the president no authority to sell land with-
out reserving such lien, especially where it is

the invariable custom of the country to make
such reservation. Fitzhugh v. Franco-Texas
Land Co., 81 Tex. 306, 16 S. W. 1078.

73. Smith v. Martin Anti-fire Car Heater
Co., 19 N. Y. Suppl. 285, 47 N. Y. St. 26.

See also supra, V, A, 5.

Where aaverse party was chargeable with
notice.— But where the by-laws of a cor-

poration require the indorsement of its secre-

tary on a promissory note to pass the title of

such corporation to the note, it was held that
the indorsement of such a note by the presi-

dent of the corporation did not pass the title,

where the indorsee was chargeable with knowl-
edge of the fact that the indorsement was im-
authorized by the corporation. Leavitt v.

Connecticut Peat Co., 15 Fed. Cas. No. 8,170,

6 Blatchf. 139.

Contract made directly with corpoiation.

—

When the by-laws of a corporation give its

president power to make contracts and exe-

cute conveyances, where a contract is made
directly with the corporation and recorded on
its bocks, any instruments executed by the

president in carrying such contract into ef-

fect are, so far as they depart from the
terms of the contract, prima fade unwar-
ranted. Monroe Mercantile Co. v. Arnold, 108
Ga. 449, 34 S. E. 176; East Rome Town Co.

V. Brower, 80 Ga. 258, 7 S. E. 273.

Where the president has no power, express
or implied, to do an act, the admission of evi-

dence of a by-law forbidding him to do it is

immaterial and not ground for reversal.

Wait f. Nashua Armory Assoc, 66 N. H.
581, 23 Atl. 77, 49 Am. St. Rep. 630, 14

L. R. A. 356.

Restrictions contained in statute or charter.
— The secretary and the president of a cor-

poration, imder a charter empowering them
to conduct the business of the corporation

subject to the by-laws and the regulations of

the board of directors, cannot revoke a. sub-

mission to arbitration made by the board of

directors. Madison Ins. Co. v. Griffin, 3 Ind.

277. See also Lonkey v. Succor Mill, etc., Co.,

10 Nev. 17. Under a statute prohibiting a
eorporation from using its funds in the pur-
chase of stock in another corporation with-
out the written consent of all the sharehold-
•ra of each corporation, it was held a good

[58]

defense to a suit on a note of a corporation

given by its president in part payment of a
subscription by him for his corporation to

stock in another company that the sharehold-

ers never authorized such act. Midland Steel

Co. V. Citizens' Nat. Bank, 26 Ind. App. 71,

59 N. E. 211.

74. California.—Shaver v. Bear River, etc.,

R. Co., 10 Cal. 396.

District of Columbia.— Washington Times
Co. V. Wilder, 12 App. Cas. 62.

Illinois.— Oakford v. Fischer, 75 111. App.
544.

Ohio.— East Cleveland R. Co. v. Everett, 19

Ohio Cir. Ct. 205, 10 Ohio Cir. Dec. 493.

Oregon.— Crawford v. Albany Ice Co., 36
Oreg. 535, 60 Pac. 14.

Pennsylvania.—Bagaley v. Pittsburgh, etc..

Iron Co., 146 Pa. St. 478, 23 Atl. 837.

Virginia.— West Salem Land Co. v. Mont-
gomery Land Co., 89 Va. 192, 15 S. E. 524.

WasMngton.— Glover v. Rochester-German
Ins. Co., 11 Wash. 143, 39 Pac. 380.

Wisconsin.— Northwestern Fuel Co. c. Lee,

102 Wis. 426, 78 N. W. 584.

United States.— Prentiss Tool, etc., Co. «.

Godchaux, 66 Fed. 234, 13 C. C. A. 420;
Belleville Sav. Bank v. Winslow, 35 Fed. 471.

By accepting the benefits derived there-
from a corporation has been held to have
ratified the unauthorized act of its president
in contracting for the repair of a vessel (The
Sappho, 94 Fed. 545, 36 C. C. A. 395 [revers-

ing 89 Fed. 366]) ; in purchasing land (Lake
St. El. R. Co. V. Carmichael, 82 111. App.
344 [affirmed in 184 111. 348, 56 N. E. 372]

;

Wall V. Niagara Min., etc., Co.,' 20 Utah 474,
59 Pac. 399; Northwestern Fuel Co. v. Lee,

102 Wis. 426, 78 N. W. 584) or chattels (Al-

len V. Groves Springs Hotel, etc., Co., 85
Hun (N. Y.) 537, 33 N. Y. Suppl. 355, 67
N. Y. St. 39) ; in employing a secretary
(Mobile, etc., R. Co. v. Owen, 121 Ala. 505,
25 So. 612), an attorney (Freeman Imp. Co.
V. Osborn, 14 Colo. App. 488, 60 Pac. 730),
or a survevor (Heinze v. South Green Bay
Land, etc., "Co., 109 Wis. 99, 85 N. W. 145) ;

in making a lease (Louisville, etc., R. Co. v.

Carson, 151 III. 444, 38 N. E. 140; Chase v.

Redfield Creamery Co., 12 S. D. 529, 81
N. W. 951) ; in executing a note (Phillips v.,

Sanger Lumber Co., 130 Cal. 431, 62 Pac.
749; National Sparker Bank v. George C.
Treadwell Co., 80 Hun fN. Y.) 363, 30 N. Y.
Suppl. 77, 61 N. Y. St. 817) ; in making un-
authorized representations (Balfour v. Fresno
Canal, etc., Co., 123 Cal. 395, 55 Pac. 1062) ;

in delivering collateral security in considera-

[X. A. 1, b. (ix)]
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discussed."* Such a ratification must of course be had by the body liaving power
to contract in the premises.™ This body will generally be the board of directors

;

but unless the governing statute makes the power of the directors exclusive as

between them and the shareholders a ratification by the body of the shareholders,

altliough not by the directors, will be good."
(x) Express Powers. Whoa the authority of the president is derived from

a formal expression of his powers, as in a statute, charter, by-law, or resohition, it

becomes the province of the court to define its meaning and determine its scope.

Thus in the interpretation of various express powers it has been held that an
authority given by statute to the president of a corporation to execute convey-
ances of its lands confers upon him no authority to make sales of such lands,"

but that authority conferred upon the president of a bank to sell and convey
premises implies a power to negotiate and make a bargain with a purchaser, prior

to the conveyance, and that therefore such officer has power to execute a bond
binding the corporation to make the conveyance;" that an express power con-

ferred upon the president of a corporation to buy materials or goods used by it

in its operations includes the power to buy on credit and to give the promissory

note of the corporation therefor;^" that the president is not authorized to dispose

of the company's personalty in payment of its debts by a resolution appointing

him the fiscal agent of the company with power "to purchase such equipments
for the road as the board might direct, to purchase all necessary materials for

the car-shop and to contract for all necessary transportation of the company" ;^

that a by-law authorizing him to act as tlie "business and financial agent" of the

corporation does not empower him to execute a mortgage upon the property of

the corporation to secure one of its debts ;^ that the vote of the directors author-

izing the president to " sell and convey " a tract of land empowers him to execute

tion of an extension of time (Smith v. Rich-

ardson, 77 Mo. App. 422) ; in assigning a cor-

porate asset in payment of a corporate debt

(Ferguson f. Venice Transp. Co , 79 Mo. App.

352) ; or in unjustly attempting to repossess

premises leased by the corporation (Texas,

etc.. Coal Co. v. Lawson, 10 Tex. Civ. App.
491, 31 S. VV. 843).

To be binding the act of ratification must
be dene with full knowledge of the circum-

stances. Bright V. Canadian International

Stock Yard, etc., Co., 83 Hun (N. Y.) 482, 32

N. Y. Suppl. 71, 65 N. Y. St. 234. See also

m^ra, XV, C, 2, f, (i) ei seq.

75. See iiifra, XV.
76. George v. Nevada Cent. R. Co., 22 Nev.

228, 38 Pac. 441.

77. Chicago, etc , R. Co. v. Union Pac. R.

Co., 47 Fed. 15. See also infra, XV, B, 7, a,

(I) et seq.

Cannct be ratified by president.— But the

acts of the president himself, in regard to a

corporate note which he has made payable to

himself, such as part pajoncnt of it with the

corporate funds, does not amount to a rati-

fication of the unauthorized execution of the

note. Porter v. Winona, etc.. Grain Co., 78
Minn. 210, 80 N. W. 965.

78. Fitzhup-h v. Franco-Texas Land Co.,

81 Tev. ?m, 16 S. W. 1078. See also Gibson
V. Goldthwaite, 7 Ala. 861, 42 Am. Dec.

592.

79. Autrusta Bank v. Hamblet, 35 Me. 491.

80. Sjei^e v. Joshua Hendy Mach. Works,
86 Cal. 390, 25 Pac. 14.

A power to make a sale of goods includes

[X. A. 1, b, (ix)]

the power to agree to pay a commission to n
broker for effecting such a sale. Northern
Cent. R. Co. v. Bastian, 15 Md. 494.

For a case where a promise to pay a com-
missicn bound the president personally sea

Fitch V. Cunningham, 45 Hun (N. Y.) 590,
10 N. Y. St. 17.

Power to make a contract includes power
to complete it by delivering the customary
evidence of it. Allison v. Tennessee Coal,

etc., Co., (Tenn. Ch. App. 1897) 46 S. W.
348.

81. Walworth County Bank v. Farmers'
L. & T. Co., 14 Wis. 325.

82. Luse V. Isthmus Transit R. Co., 6 Oreg.
125, 25 Am. Rep. 506. But a president au-
thorized by a by-law to transact all its ordi-

nary business may indorse its notes (Merrick
V. Metropolis Bark, 8 Gill (Md.) 59; How-
land V. Myer, 3 N. Y. 290) and lease prem-
ises for the business use of the corporation
(Hawley v. Gray Bros. Artificial Stone Pav.
Co., 106 Cal. 337, 39 Pac. 609), but not sell

its bond.'i (East Cleveland R. Co. f. Everett,

19 Ohio Cir. Ct. 205, 10 Ohio Cir. Dec. 493),
and where such power was given to the presi-

dent of an insurance company, it was held
that this included the power to borrow money
for payment of a loss, and give premium
notes to the amount of over one thousand
dollars as collateral security therefor with-
out a resolution of the directors (Brouwer v.

Harbeck, 1 Duer (N. Y.) 114). But a by-
law giving him " the general charge and di-

rection of the business of the company, as
well as all matters connected with the inter-



CORPORATION'S [10 Cye.j 915

a bond binding the corporation to convey,'' bnt a resolution anthorizing him to

execute a bond of indemnity to the shareholders in consideration of their signing

a joint note to provide for a debt of the company does not antiiorize him to exe-

cute to them a note of the corporation, and such a note cannot be enforced;"
that a resolution authorizing him to convey land to purchasei-s includes authority

to convey land given by tlie corporation by way of donation ; ^ that he may
appoint himself assignee of the corporation for its creditors under a resolution

authorizing him to nominate a trustee to carry into effect the assignment;*' that

a power to appoint, remove, and fix the compensation of each and every person
employed by the company does not authorize the employment of a person for

life;" that under a power to incur indebtedness, negotiate loans, to contract and
otherwise act as the agent of the corporation, the president has authority to exe-

cute a note binding the corporation ;
^ that, under a statiite permitting the board

of directors to borrow money and mortgage corporate property, and providing
that such powers should be exercised by tiiem, the president cannot bind the cor-

poration by a contract of employment to sell corporate bonds,*' and that where a

corporation constitutes its president its universal agent itds bound by any act of
his which is within its corporate powers.**

(xi) Declarations by, and Notice to, President. A corporation is

bound by tlie declarations and admissions of its president concerning corporate

business while acting within the scope of his authority. Thus where the presi-

dent and treasurer of a corporation, jointly authorized to sell and lease land, while
negotiating a lease pointed out the boundaries of the land, their declarations rela-

tive thereto are aduiissible in evidence against the corporation, and after their

decease against its subsequent grantees.'' So where tlie president has implied
power to bind the corporation by contracts in its ordinary business it will be pre-

sumed that he has an authority to make admissions as to matters pertaining to its

ordinary business which will be binding upon it.'^ When the president is acting

in the exercise of his office or agency, a notice to him of any matter pertaining to

that office or agency is notice to the corporation ; and as he is the chief executive

officer of the corporation and the president of its board of directors it can hardly
be doubted that in any case a notice properly communicated to him at the chief

office of the corporation will bind the corporation. Thus a resignation by a bank

ests and objects of the corporation," does not 86. But creditors cannot avail themselves
authorize hira "to do an act, which, by an- of the objection. Rogers v. Fell,. 154 N. Y.
other by-law, is expressly given to a separate 518, 49 N. E. 75.

committee." Twelfth St. Market Co. v. Jack- 87. Carney v. New York L. Ins. Co., 19
son, 102 Pa. St. 269. And if a statute or N. Y. App. Div. 160, 45 N. Y. Suppl. 1103
other governing instrument requires that all laffirmed in 162 N. Y. 453, 57 N. E. 78, 76
contracts shall be authenticated by the secre- Am. St. Rep. 347, 49 L. K. A. 471].

tary the president cannot authenticate them. 88. McCormick v. Stockton, etc., R. Co.,

See infra, XII, B, 1, a. And if it requires 130 Cal. 100, 62 Pac. 267. But power to exe-

the president and vice-president, the secie- cute judgment notes, mortgages, and other

tary and vice-president will not do. Thomp- securities for borrowing money does not ex-

son V. Des Moines Driving Park, 112 Iowa tend to prior debts created on general credit.

628, 84 N. W. 678. But in the absence of J. W. Butler Paper Co. v. Robbins, 151 111.

such provision one court discovered no reason 588, 38 N. E. 153.

why the president might not act also as sec- A by-law providing that the president shall

retary at a meeting of the board of directors. not borrow money to exceed the amount
Budd V. Walla Walla Printing, etc., Co., 2 fixed by the directors impliedly authorizes

Wash. Terr. 347, 7 Pac. 896. him to borrow unless his power is limited by
83. Augusta Bank i: Hamblet, 35 Me. 491. the directors. Hayward f. Graham Book, etc.,

84. Bacon v. Mississippi Ins. Co., 31 Miss. Co., 59 Mo. App. 453.

116. 89. East Cleveland R. Co. v. Everett, 10
85. State v. Glenn, 18 Nev. 34, 1 Pac. 186. Ohio Cir. Ct. 205, 10 Ohio Cir. Dec. 493.

See also Siebe v. Joshua Hendy Mach. Works, 90. Petrolia Mfg. Co. r. Jenkins. 29 N. Y.
86 Cal. 390, 25 Pac. 14. App. Div. 403, 51 N. Y. Suppl. 1028.

His power to settle accounts and allow in- 91. Holmes v. Turner's Falls Lumber Co.,

terest thereon. Farmers' L. & T. Co. v. Mann. 150 Mass. 535, 23 N. E. 305, 6 L. R. A. 283.

4 R»b. (N. Y.) 356. 92. Bullock v. Consumers' Lumber Co,

[X, A, 1, b, (XI)]
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director made orally to the president has been held sufficient, where he has sold

out his stock and thus parted with his qualilication to be a director.'^

(xii) Proof of Official Csasaoter and Authoeitt. The official charac-

ter of a president of a corporation may be established by proof that he has habit-

ually acted in that capacity in the undisputed possession of the office and exer-

cised its functions.** So the official character of a person assuming to act as

president of a corporation may be proved by recognition and an adoption on the

part of the corporation, just as the existence of a corporation may be proved by
recognition and adoption on the part of the state.*' Likewise the authority of

the president may be established by proof that the corporation held him out to

the public as possessing the powers which he exercised in the given case,'* or that

(Cal. 1892) 31 Pac. 367. See also Henry v.

Northern Bank, 63 Ala. 527 ; Johnson v.

Union Switch, etc., Co., 129 N. Y. 653, 29
N. E. 964, 42 N. Y. St. 337 [affirming 13

N. Y. Suppl. 612, 37 N. Y. St. 876, unau-
thorized admission that company will con-

tinue to pay royalties not binding] ; Gould
t;. Cayuga County Nat. Bank, 56 How. Pr.

(N. Y.) 505 (misinformation by another oflfi-

cer no excuse for false statements of presi-

dent) ; Spalding v. Susquehanna County Bank,
9 Pa. St. 28 II has been held that a state-

ment by the president of a corporation au-
thorized to represent it within the limits of

its usual business to the holder of a note of

the corporation, who had the election to de-

clare the same immediately due upon the
failure or insolvency of the corporation, that
the corporation was insolvent and is about
to make an assignment, is within the scope
of his authority and is chargeable to the cor-

poration. Merchants' Nat. Bank v. Columbia
Spinning Co., 21 N. Y. App. Div. 383, 47 N. Y.
Suppl. 442. But it has been held that an in-

vestment company is not bound by the dec-

larations of its president as to its condition,

made to the maker of a note to the corpora-
tion secured by a deposit of its stock as col-

lateral, whereby the latter was induced to

keep his stock instead of selling it and pay-

ing the note. Philadelphia Invest. Co. v. El-

dridge, 175 Pa. St. 287, 34 Atl. 629, 38 Wkly.
Notes Cas. (Pa.) 181.

93. Briggs v. Spaulding, 141 U. S. 132, 11

S. Ct. 924, 35 L. ed. 662. But if the presi-

dent is acting partly for himself, the notice

will not bind the corporation (Barnes i).

Trenton Gas Light Co., 27 N. J. Eq. 33.

Bee also infra, XIII, A, 3, b, (I) et

seq) , unless the circumstances are such
that it would be for his interest rather
to communicate than conceal it. For ex-

ample where the president of a railway cor-

poration executed to certain directors of the
company, to secure the payment of his in-

debtedress to it, a mortgage of the premises,
to which his wife had an equitable claim un-
der an unrecorded deed to her, it was held
that having acted in the matter not for the
company but for himself alone, his knowledge
of his wife's equities was not the knowledge
of the company unless shown to have been
communicated to it. Winchester v. Balti-
more, etc., R. Co., 4 Md. 231.

94. Cahill v. Kalamazoo Mut. Ins. Co., 2

[X, A. I, b. (XI)]

Dougl. (Mich.) 124, 43 Am. Dec. 457. "See

also supra, IX, B, 1.

95. Blaekman v. Mobile Branch Bank, 8

Ala. 103; Kennedy v. Cotton, 28 Barb.

(N. Y.) 59. See also supra, I, M, 10.

A president without power to contract with
reference to a given subject-matter cannot
affirm an unauthorized contract made by a
former president. Lyndon Mill Co. v. Lyn-
don Literary, etc., Inst., 63 Vt. 581, 22 Atl.

575, 25 Am. St. Bep. 783. But where this

species of indirect proof is not available, but
resort must be had to direct proof, then the

official character of the president must be
proved by evidence that he was president

de jure. Crawford v. Mobile Branch State
Bank, 7 Ala. 205.

96. Illinois.— Libby v. Union Nat. Bank,
99 111. 622.

Kansas.—Sherman Center Town Co. v. Swi-
gart, 43 Kan. 292, 23 Pac. 569, 19 Am. St.

Eep. 137.

Michigan.— Ceeder f. H. M. Loud, etc..

Lumber Co., 86 Mich. 541, 49 N. W. 575, 24
Am. St. Rep. 134.

Missouri.—Washington Sav. Bank v. Butch-
ers', etc.. Bank, 107 Mo. 133, 17 S. W. 644, 28
Am. St. Rep. 405.

New York.—^Martin v. Niagara Falls Paper
Mfg. Co., 44 Hun 130; Olcott v. Tioga, etc.,

R. Co., 40 Barb. 179; Buffalo Mar. Bank v.

Butler Colliery Co., 5 N. Y. Suppl. 291, 23
N.^ Y. St. 318.

Pennsylvania.— Dougherty v. Hunter, 54
Pa. St. 380.

Tennessee.— Neiffer v. Knoxville Bank, 1

Head 162.

Texas.— Fitzhugh v. Franco-Texas Land
Co., 81 Tex. 306, 16 S. W. 1078.

West Virginia.—^Wellsburg First Nat. Bank
V. Kimberlands, 16 W. Va. 555.

United States.— Fitzgerald, etc., Constr.
Co. V. Fitzgerald, 137 U. S. 98, 11 S. Ct. 36,

34 L. ed. 608.

This most frequently happens in cases
where the directors appoint him general
manager, superintendent, or managing agent,
by whatever name called, of the ordinary
business corporation, in which ease the law-

assumes that they intend to confer upon him
the ordinary contracting powei;s which be-

long to such an agent, and will protect tho
innocent public in acting upon that assum])-
tion. Seeley v. San Jose Indenendent Mill,

etc., Co., 59 Cal. 22; Hardy t\ Tittabawassoe
Boom Co., 52 Mich. 45, 17 N. W. 235; Sparlcs
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the corporation has ratified his unauthorized acts.*' And if it becomes necessary

to prove a special authority of the president in the particular transaction this

proof need not be made in tlie form of a resohition of the board of directors, duly
entered upon the records of the corporation, conferring the antliority upon the

president, but the act of the directors may be shown by an oral vote °' and may be

otherwise proved by parol," and often equally well by circumstantial evidence.^

(xiii) Fbesumption op Validity of CobporateA ot Peofeel t Executed.
A careful distinction must always be taken between a president's power to make
contracts for the corporation and his power formally to execute contracts made
for the corporation by its board of directors or other authorized persons, it may
be himself. The obvious distinction between making a sale of land and executing

the deed illustrates what is here intended. Thus if a corporate contract is evi-

denced by a sealed instrument the presence of the corporate seal carries with it a

presumption of antecedent authority on the part of the president and secretary

to execute the contract.'/ The evidence ia ^riniafacie ovAy, and the presumption
may be rebutted, for the president cannot acquire a power which he does not

otherwise possess, by the unauthorized use of the corporate seal.' But it operates

to sliift the burden of proof upon the corporation and compel it to prove that the

sealed instrument was executed without authority.

r. Dispatch Transfer Co., 104 Mo. 531, 15

S. W. 417, 24 Am. St. Rep. 351, 12 L. R. A.

714; Grand Rapids Safety Deposit Co. v.

Cincinnati Safe, etc., Co., 45 Fed. 671. But
even here lie has no power to purchase prop-

erty not required for the common purposes
of the corporation. Blen v. Bear River, etc.,

Water, etc., Co., 20 Cal. 602, 81 Am. Dec.
132.

97. There may be circumstances under
which a ratification will be received as evi-

dence of an authority to do a future act of

the same kind. Tlius because of the acquies-

cence of the corporation in the execution of

a note by its president for money advanced
for a steam-boiler, it has been held that the
other party was warranted in considering he
had authority to execute another note for

further necessary advances. McDonald v.

Chisholm, 131 111. 273, 23 N. E. 596. See
also Sparks v. Dispatch Transfer Co., 104
Mo. 531, 15 S. W. 417, 24 Am. St. Rep. 351,
12 L. R. A. 714. But this principle must be
carefully guarded. It is believed that a rati-

fication can never be evidence of a future au-
thorization except in two cases : ( 1 ) Where
there have been so many acts of ratification

as to make a custom; (2) where the act or
acts of ratification take place under such
circumstances as to hold out to third persons
dealing with the corporation the prospect of

further ratifications cf similar acts, in which
case an estoppel would arise against the cor-

poration.

98. Clark v. Pratt, 47 Me. 55.

99. Southern Hotel Co. v. Newman, 30 Mo.
118; Magill v. Kauffman, 4 Serg. & R. (Pa.)
317, 8 Am. Dec. 713; U. S. Bank v. Dan-
dridge, 12 Wheat. {U. S.) 64, 6 L. ed. 552.

1. McDonald v. Chisholm, 131 III. 273, 23
N. E. 596; Cahill v. Kalamazoo Mut. Ins.

Co, 2 Dougl. (Mich.) 124, 43 Am. Dec. 457;
Sparks v. Dispatch Transfer Co., 104 Mo.
531, 15 S. W. 417, 24 Am. St. Rep. 351, 12
L. R. A. 714; Providence Fifth Nat. Bank

V. Navassa Phosphate Co., 119 N. Y. 256, 23
N. E. 737, 29 N. Y. St. 993 ; Shimmel v. Erie
R. Co.^ 5 Daly (N. Y.) 396. On the other
hand, in an action against a corporation to
recover goods claimed by it to have been
furnished under an unauthorized contract,
evidence of an agreement between the presi-

dent of the board of trustees of such corpo-
ration and his co-trustees that he was to
furnish the goods gratuitously is admissible
to show his want of authority to bind the
corporation for their price. Lyndon Mill Co.
V. Lyndon Literary, etc., Inst., 63 Vt. 581, 22
Atl. 575, 25 Am. St. Rep. 783.

3. Campbell v. Pope, 96 Mo. 468, 10 S. W.
187; Little Saw-Mill Valley Turnpike, etc..

Road Co. V. Federal St., etc.. Passenger R.
Co., 194 Pa. St. 144, 45 Atl. 66, 75 Am. St.

Rep. C90; Texas, etc., R. Co. r. Davis, (Tex.
Civ. App. 1899) 54 S. W. 381 [.reversed in
Tex. Sup. 1900) 55 S. W. 562]. And it has
been held that one who takes such a, contract
so executed will be protected, unless he has
knowledge of a want of authority on the part
of the officers who profess to act for the cor-
poration, or unless the circumstances are such
as to put him upon inquiry as to whether they
have power in the particular case. Winscott
V. Nevada Guarantee Invest. Co., 63 Mo. App.
367; White v. Sheppard, 41 N. Y. App. Div.
11-3,

_
58 N. Y. Suppl. 563. But the testi-

monium to a mortgage executed for a corpo-
ration by the president thereof, reciting that
such president is fully authorized to execute
the mortgage without the corporate seal, is

not sufficient proof of his authority. Amer-
ican Sav., etc., Assoc, v. Smith, 122 Ala. 502.
27 So. 919.

3. Gibson v. Goldthwaite, 7 Ala. 281, 42
Am. Dec. 592: Bliss v. Kaweah Canal Co.,
65 Cal. 502, 4 Pac. 507; Luse v. Isthmus
Transit R. Co., 6 Oreg. 125, 25 Am. Rep.
506.

'

Power to use the corporate seal.— It has
been held that where the charter of a bank

[X, A, 1, b, (xni)]
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(xiv) How Execute Contracts so as to Bind Corporation Aim Not
Himself. To make a -written contract the contract of the corporation, it must
appear somewhere on its face to be the act of tlie corporation.* It is sufficient if

this appears either in tiie body of the instrument or in the form of the signature."

But the mere addition of bis corporate title to the signature, where there is nothing

else to show that the instrument is a corporate act, is mere descriptio personoB

and does not exclude the personal liability of the president.*

2, His Liability— a. To Corporation— (i) For Mismanagement. Where
the president of a corporation is vested with the general care, oversight, and man-
agement of its concerns, and is paid a salary for his services, he is bound, in

return for the conlidence thus reposed in him and the compensation thus paid to

him, to exercise good business diligence in the discharge of the duties thus

assumed. He is therefore answerable to the corporation for the want of the

reasonable or ordinary care bestowed by a good business man in the oversight of

a similar business under similar circumstances.''

intrusta its management to a board of di-

rectors its president and cashier have no
power, without the board's consent, to make
a deed of corporate property requiring the
use of the corporate seal. Hoyt v. Thompson,
5 N. Y. 320 [affirming 3 Bosw. (N. Y.) 267,

285]. For a case in which it was held that
the corporation was not bound by a lease

executed by its president without the use of

the corporate seal see Bohm v. Loewer's Gam-
brinus Brewing Co., 16 Daly (N. Y.) 80, 9

N. Y. Suppl. 514, 30 N. Y. St. 424 [.following

Eathburn v. Snow, 15 Daly (N. Y.) 141, 3

N. Y. Suppl. 925, 22 N. Y. St. 227].
_
It is

not, however, a good objection to an instru-

ment that it is too formal or that the corpo-

rate seal is unnecessarily used. Crawford ».

State Bank, 5 Ala. 679.

4. See infra, XII, H, 1 et aeq.

Exception in case of banking corporations.
— By a custom of business peculiar to banks
the presidents and cashiers of such corpora-

tions can make indorsements in their behalf

by simply indorsing their own names with

their titles of office; and such an indorse-

ment is sufficient to charge the corporation,

and to enable the indorsee to bring a suit in

his own name. Chillicothe Branch Ohio State

Bank v. Fox, 5 Fed. Cas. No. 2,683, 3 Blatchf.

431. A receipt signed by a bank president

without his title for money for deposit has

been held evidence that the money went to

the bank. Sterling v. Marietta, etc., Trading

Co., II Serg. & R. (Pa.) 179. And the pay-

ment or allowance of a claim to "Andrew T.

Hall, President of the Tremont Bank," has

been held to be the same as a payment to the

bank. Tremont Bank v. Paine, 28 Vt. 24.

But a satisfaction-piece signed by a bank
president with his title, but without author-

ity and without the corporate seal, is not a

satisfaction by the bank. Booth v. Farmers',

etc., Nat. Bank, 4 Lans. (N. Y.) 301.

5. St. Peter Episcopal Cliurch V. Varian,

28 Barb. (N. Y.) 644. Similarly see Ellis

V. Pulsifer, 4 Allen (Mass.) 165; Oleott V.

Tioga R. Co., 40 Barb. (N. Y.) 179 [affirmed

in 27 N. Y. 546].
6. See infra, XII, H, 1 et seq.

Although it is prima facie the president's

[X, A, I, b, (XIV)]

individual contract, in some jurisdictions he
is allowed to show that it was mutually un-
derstood to be the act of the corporation, pro-

vided he adds proof of the corporation's
power and his own authority to do the act.

Brunswick-Balke-Collender Co. v. Boutell, 45
Minn. 21, 47 N. W. 261. So a deed describ-

ing the grantors as a corporation, executed
by the president thereof, in his own name and
under his own seal, does not pass the title

from the corporation. Hatch v. Barr, 1 Ohio
390. Of course an oral promise by the presi-

dent to see that the company pays is his own
obligation and not that of the company. Van
Valkenburgh v. Thomasville, etc., R. Co., 4
N. Y. Suppl. 782, 22 N. Y. St. 379. And
where he acts without authority he is liable

on his implied warranty of agency, regard-
less of his belief that he had it. Nelligan v.

Campbell, 20 N. Y. Suppl. 234, 47 N. Y. St.

576.

7. Thus it has been held that where losses

occur to a, savings-bank through investments
by the president in securities not within the
restrictions of the charter, or not such as or-
dinarily prudent men would make in the
transaction of their own business, by means
of checks signed and left in blank by the
treasurer, the president and treasurer are
personally liable, the president first and the
treasurer next. Williams v. McKay, 46 N. J.
Eq. 25, 18 Atl. 824. An honest error of
judgment while in the exercise of ordinary
care does not make the president liable to
the corporation. Gubbins v. Bank of Com-
merce, 79 111. App. 150. It has been held
that, although he should have consulted the
board of directors before authorizing certain

expenditures, yet if he acted in good faith

and did no more than what they probably
would have authorized, he was not liable to
the corporation for damages. Davis v. Mem-
phis City R. Co., 22 Fed. 883. It has also

been held that a president of a national bank
is guilty of no want of ordinary care in ac-

cepting a leave of absence granted to him of

one year on account of ill health, and is not
to be held for neglect of duty because he did
not resign. Briggs v. Spaulding, 141 U. S.

132, 11 S. Ct. 924, 35 L. ed. 662. See also
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^) For Brbaob op Fiduciast Obligations. The president's obligations

as a liduciary rest upon the same footing as those of the directors, whicli liave

been considered.* He is bound to exercise his official powers in the utmost good

faith for the benefit of the company, and he is not allowed to prostitute them for

his own private gain and advantage.' •"

Movius V. Lee, 30 Fed. 298. It has been held
that the president of a corporation is liable

for allowing a debt of a corporation with
which he is closely connected to accumulate
until the debtor corporation becomes insol-

vent, when it could have been saved by prompt
action. Doe v. Northwestern Coal, etc., Co.,

78 Fed. 62. But he cannot be held respon-
sible for not defending a suit, where there is

no good defense. Boston Tailoring House v.

Fisher, 59 111. App. 400.

8. See supra, IX, G, 1 et seq.

9. Thomas v. Sweet, 37 Kan. 183, 14 Pac.
645.

He will be compelled to account to the
corporaticn for any personal profit made in

dealing with the corporate property. Mark-
ley 1-. Ehodes, 59 Iowa 57, 12 N. W. 775;
Thomas v. Sweet, 37 Kan. 183, 14 Pac. 545;
McClure v. 'Law, 161 N. Y. 78, 55 N. E. 388,

76 Am. St. Eep. 262 [.reversing 20 N. Y. App.
Div. 459, 47 N. Y. Suppl. 84J ; Center Creek
Water, etc., Co. v. Lindsay, 21 Utah 192, 60
Pac. 559. And in general equity will inter-

pose, if appealed to in time and by the proper
party, to break up any " Credit Mobilier

"

arrangements by which he seeks to enrich him-
self at the expense of *his associates. Lang-
don V. Branch, 37 Fed. 449, 2 L. R. A. 120;
Earle v. Burland, 27 Ont. 540.

It has been held that he is not a technical
trustee (Warner v. McMuUen, 131 Pa. St.

370, 18 Atl. 1056. Compare Kane v. Blood-
good, 7 Johns. Ch. (N. Y.) 90, 11 Am. Dec.
417 [where it is said that "every deposit is

a direct trust"]; York's Appeal, 110 Pa. St.

69, 1 Atl. 162, 2 Atl. 65), but equity will
nevertheless take jurisdiction to compel him
to account for funds misappropriated (War-
ner V. McMullen, 131 Pa. St. 370, 18 Atl.

1056).
What acts are inconsistent with such obli-

gaticns.— He cannot pay his own debt with
corporate funds. Eeed v. Newburgh Bank, 6
Paige (N. Y.) 337. His acts and declarations
will not create an estoppel against the corpo-

ration in favor of another company of which
he is also president (Pennsylvania R. Co.'s

Appeal, 80 Pa. St. 265), although they might
bind it under honest conditions (see supra,
IX, J, 1,0, et seq.). Where he agrees with the

other trustees of the corporation to furnish

certain materials as a gratuity, this will not
bind the corporation for their payment, if he
orders them of another company of which he
is a member. Lyndon Mill Co. v. Lyndon
Literary, etc., Inst., 63 Vt. 581, 22 Atl. 575,

25 Am. St. Eep. 783. It is inconsistent with
his fiduciary obligations to make a contract

on behalf of the corporation with a, partner-

ship of which he is a member. Sims v. Peta-

luma Gas Light Co., 131 Cal. 656, 63 Pac.

1011; German National Bank v. Hastings

First Nat. Bank, 55 Nebr. 86, 75 N. W. 631.

He cannot acquire a title adverse to his cor-

poration by purchasing a tax-title against its

property and transferring it to another cor-

poration organized by him. Appleton Water-
works Co. i: Central Trust Co., 93 Fed. 286,

35 C. C. A. 302. If the president of a bank
becomes interested with a customer of the

bank in an outside enterprise, and to facili-

tate that enterprise directs that such cus-

tomer be allowed to overdraw his account,

and establishes the custom of paying his over-

drafts, he will bo liable to the bank for the

loss thereby sustained as for a breach of trust.

Oakland Sav. Bank v. Wilcox, 60 Cal. 126.

To the same effect on nearly the same facts

see Sturgis First Nat. Bank v. Reed, 36 Mich.
2G3; Boker's Estate, 7 Phila. (Pa.) 479
(liable for placing the money of a depositor
to his own credit, and then allowing the de-

positor to withdraw).
What acts consistent with this obligation.— It does not prevent him from making a

contract with the company, provided his own
vote in the board is not necessary to the mak-
ing of it. See supra, IX, G, 5, d; IX, I,

10; IX, J, 4, a. To assist the corpora-
tion when in distress, it has been held
that he may purchase its past-due, outstand-
ing bonds, and make a valid contract renew-
ing, extending, and increasing their rate of
interest. Bradley v. South Carolina Mar.,
etc., Phosphate Min., etc., Co., 3 Fed. Cas.
No. 1,789, 3 Hughes 26. He may contract on
his ovm behalf to do the business which his
defunct corporation has ceased to do. Mur-
ray V. Vanderbilt, 39 Barb. (N. Y.) 140.
Compare Ward v. Davidson, 89 Mo. 445, 1

JS. W. 846. When his company needs rolling-
stock which it cannot purchase he may rent
it some of his own cars. St. Louis, etc., R.
Co. V. O'Hara, 177 111. 525, 52 N. E. 734, 53
N. E. 118 [.affirming 75 111. App. 496]. He
may give the corporation pecuniary assist-
ance in its difficulties, but unless he lawfully
secures himself he becomes merely a general
creditor. Sanders r. Page, 11 Colo. 518, 19
Pac. 468. See also Hentig v. Sweet, 33 Kan.
244, 6 Pac. 259. But where a bank, in viola-
tion of statute, issued time notes in payment
of state stock, it was held that the president
could not, by advancing to the seller the price
agreed to be paid, enforce the payment against
the bank. State Bank Com'rs V. St. La-flr-

rence Bank, 7 N. Y. 513 {reversing 8 Barb.
(N. Y. ) 436]. If he advances money to raise
a mortgage he is entitled to be subrogated
to the rights of the mortgagee. Bush v. Wads-
worth, 60 Mich. 255, 27 N. W. 532. He may
accept stock of a company with which his
own is consolidated, in consideration of not
entering a rival business for a term of years,
where that was the motive for the consolida-

[X. A, 2, a, (ii)]



920 [10 CycJ CORPORATIONS

b. To Third Parties— (i) For Torts. His liability for torts rests upon prin-

ciples already considered.^" Where the wrong done consists of njere nonfeasance,

of the mere failure to perform some duty which the corporation, his principal,

owes to plaintiff, then the corporation only is liable ; but where it consists of mis-

feasance, an affirmative act wrongfully ordered or done against plaintiff, then

he cannot escape liability by settirtg up that it was the act of the corporation,

for although the corporation may be liable, he may be liable also. He, as a

personal trespasser ; it, on the principle of respondeat superior. It is, in the

eye of the law, like other cases of joint trespass.*' On principles elsewhere

considered ^ the president of a corporation is liable to third persons for losses

sustained by them in dealing with it on the faith of his misrepresentations as to

its financial condition *' or other facts forming a material inducement to the con-

tract." But in all these cases the evidence must in some way connect him with
the fraud.

(ii) Fob Breach of Warranty of Authority. As in the case of direc^

ors '^ and other contracting agents of corporations," if the president executes a
written obligation in the name of the corporation, but without authority to do so,

whereby the obligee loses recourse against the corporate funds, the president will

tion. Bristol v. Scranton, 63 Fed. 218, 11

C. C. A. 144. In a transaction between two
corporations, the fact tliat tne same man is

the president of both does not of itself make
void a promissory note (St. Joe, etc., Con-
sol. Min. Co. r. Arpen First Nat. Bank, 10
Colo. App. 339, 50 Pac. 1055 [motion to dis-

miss appeal denied in 24 Colo. 537, 52 Pac.

678]) or a mortgage (Sells v. Eosedale Gro-
cery, etc., Co., 72 Miss. 590, 17 So. 236).
It has been held on the one hand that a presi-

dent's fiduciary obligations permit him to buy
land that his corporation was simply nego-
tiating for. Lagarde v. Anniston Lime, etc.,

Co., 126 Ala. 496, 28 So. 199. And on the
other hand that it prevents his buying land
which he knows is desired for the corporation,
and selling to it at an advance without the
unanimous consent of the shareholders. Earle
V. Burland, 27 Ont. App. .540. In the absence
of a contract on the part of a shareholder,
conferrirg a lien upon his stock for indebted-
ness to the corporation, or provisions of the
charter or by-laws to this effect, there is

nothing in the position of the president of a
bank as a fiduciary which will prevent him
from taking an assignment to himself of the
shares of such shareholder, by way of secu-

rity for a debt, and subsequently transferring
the san:e in payment of such indebtedness, al-

though the shareholder is in failing circum-
etances at the time and a debtor of the cor-

poration. Farmers', etc.. Bank v. Wasson, 48
Iowa 336. 30 Am Eep. 398.

Conversion.— His liability for converting
to his own use tne property of the corpora-
tion rests upon the same footing as that of

any other agent. Southern Mut. Ins. Co. v.

Pike, 32 La. Ann. 488; Greenville Gas Co. v.

Eeis, 54 Ohio St. 549, 44 N. E. 271; Hayes v.

Kenyon, 7 E. I. 136. So where a resolution
of a cornoration authorized its president to

sell certain bonds at a certain price, and the
president lent the bonds, in an action against
him for their conversion, it was held that
the q'jestion of his general powers as presi-
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dent had no bearing upon the case, but that
as to these bonds the extent of his authority
was measured by the resolution. Second Ave.
E. Co. V. MehAach, 49 N. Y. Super. Ct.

267.

10. As for instance for fraud in procuring
credit for the corporation. Phillips v. Wor-
tendyke, 31 Hun (N. Y.) 192. See supra, IX,
L, 1 ct seq.

11. Nunnelly v. Southern Iron Co., 94
Tenn. 397, 29 S. W. 361, 28 L. E. A. 421;
Bates V. Van Pelt, 1 Tex. Civ. App. 185, 20
S. W. 949. See also Perkins v. Mayville
Dist. Camp-Meeting Assoc, 10 S. W. 659, 10
Ky. L. Eep. 781 (not liable for president's
interference with trade of outsider) ; Baylesa
V. Orne, Freem. (Miss.) 161 (injunction to
prevent malfeasance in office refused).
Dcnaticna of property wrongfully extorted

by the president of a railroad company will
be held by him in trust for donors. Union
Pac. E. Co. V. Durant, 24 Fed. Cas. No.
14 377, 3 Dill. 343. See also supra, IX, G,
8, h.

He will net be held to be an innocent pur-
chaser of county bends purchased from his
company to which they were illegally issued.
Madison County r. Paxton, 57 Miss. 701.

12. See supra, IX, O, 5 et seq.

13. Hubbaid v. Weaie, 79 Iowa 678, 44
N. W. 915; King v. Davis, 16 N. Y. Suppl.
427, 41 N. Y. St. 898; Tyler v. Savage, 143
U. S. 79, 12 S. Ct. 340, 36 L. ed. 82.

14. Clark r. Dunham Lumber Co., 86 Ala.
220, 5 So. 560; Cable v. Bowlus, 21 Ohio Cir.

Ct. 53, 11 Ohio Cir. Dec. 526; Bonhomme v.

Bickerdike, 17 Quebec Super. Ct. 28. And the
acts of a third party in revealing the falsity
of the president's statements and causing the
abandonment of the contract thereby induced
is not actionable by the corporation. Hale
V. Mason, 160 N. Y. 561, 55 N. E. 202 [af-
firming 22 N. Y. App. Div. 630, 48 N. Y
Surpl. 1105].

15. See supra, IX, O, 3, a et seq.

16. See supra, I, Q, 7, c, (i) et seq.
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be held personally liable thereon, on the theory of a breach of his express or

implied warranty of his authority."

S. His Compensation— a. No Compensation Fop Ordinary Duties of His Office

— (i) In General. Tlie president of a corporation is not entitled to any com-
pensation for performing the ordinary duties of his ofBce, unless the governing
statute or some by-law, regulation, resolution, or contract to which his own vote

was not essential has given it to him.'*

fii) Unless by Antecedent, Valid Agreement. As the law does not
imply any agreement to pay for such services, in order for him to recover com-
pensation for them he must at least show an antecedent, valid agreement to pay
for them.*' In the absence of any specified method this is usually accomplished

by a resolution of the board of directors fixing his salary,^ but in some of the

United States the statute law provides that there shall be no compensation for

17. Bradford v. Woodworth, 108 Cal. 684,

41 Pac. 797; Miller v. Reynolds, 92 Hun
(N. Y.) 400, 36 N. Y. Suppl. 660, 71 N. Y.
St. 574; NJBlligan v. Campbell, 20 N. Y. Suppl.
234. 47 N. Y. St. 576.

Ultra vires contracts.— Where the presi-

dent of a corporation who in behalf of the
corporation attempts to bind it by a contract
ultra vires the corporation, he does not bind
himself, if the other party knows that his
action was not so intended. Holt v. VVinfield

Bank, 25 Fed: 812. Compare supra, VIII, C,

8, b, (I) et seq.

18. Citizens' Nat. Bank v. Elliott, 55 Iowa
104, 7 N. W. 470, 39 Am. Rep. 167; Martin-
dale V. Wilson-Cass Co., 134 Pa. St. 348, 19
Atl. 680, 26 Wkly. Notes Cas. (Pa.) 48, IS
Am. St. Rep. 706.

19. Illinois.— St. Louis, etc., R. Co. v
O'Hara, 177 111. 525, 52 N. E. 734, 53 N. E.
118 [affirming 75 111. App. 496]; Ellis v.

Ward, 137 111. 509, 25 N. E. 530; Illinois

Linen Co. v. Hough, 91 III. 63.

Louisiana.— Levisee v. Shreveport City E.
Co., 27 La. Ann. 641.

Maine.— McAvity v. Lincoln Pulp, etc., Co.,

82 Me. 504, 20 Atl. 82; Holland v. Lewiston
Falls Bank, 52 Me. 564.

Massachusetts.— Sawyer v. Pawners' Bank,
6 Allen 207.

Missouri.—^Adlets v. Progressive Shoe Co.,

84 Mo. App. 288.

New York.— Barril v. Calendar Water-
Proofing Co., 50 Hun 257, 2 N. Y. Suppl.

758, 19 N. Y. St. 877.

Oregon.— Wood v. Lost Lake Mfg. Co., 23
Oreg. 20, 23 Pac. 848, 37 Am. St. Rep. 651;
Thompson v. Willamette S. M. L., etc., Co.,

15 Oreg. 604, IG Pac. 647.

Pennsylvania.— Martindale v. Wilson-Cass

Co., 134 Pa. St. 348, 19 Atl. 680, 26 Wkly.
Notes Cas. 48, 19 Am. St. Rep. 706.

20. See Smith v. Woodville Consol. Min.
Co., 66 Cal. 398, 5 Pac. 688; Sawyer v.

Pawners' Bank, 6 Allen (Mass.) 207. But
after the insolvency of the corporation the

board is powerless to pass such a resolution.

McAvity V. Lincoln Pulp, etc., Co., 82 Me.

504, 20 Atl. 82. See supra, IX, Q, 3. Nor is

such a resolution of any avail to create a

claim for past services. Ellis V. Ward, 137

111. 507, 20 N. W» 671; Wood v. Lost Lake

Mfg. Co., 23 Oreg. 20, 23 Pac. 848, 37 Am.
St. Rep. 651. It has been held competent
evidence to show that the salary had been
fixed as therein stated, but not to show a
contract for prior services. Smith v. Wood-
ville Consol. Min. Co., 66 Cal. 398, 5 Pac.

688. But it has been held on the other hand
that the president is entitled to the salary

fixed until his death or removal, although in

competent to perform the duties of tTie office.

Brown v. Galveston Wharf Co., 92 Tex. 520,
50 S. W. 126 ^reversing (Tex. Civ. App.
1898) 48 S. W. 41, 43]. Of course he can-

not by his own vote as a director increase

his salary. Jones v. Morrison, 31 Minn. 140,

16 N. W. 854; Ward i;. Davidson, 89 Mo. 445,
1 S. W. 846; Butts r. Wood, 37 N. Y. 317.

But it has been held that the action of the
board of directors in electing a president and
leaving his salary to be fixed by him and
another director, who together practically
represent all the stock, is such an exercise of
the board's authority to fix his salary as to

constitute a contract on which he can re-

cover. Bagaley v. Pittsburgh, etc.. Iron Co.,

140 Pa. St. 478, 23 Atl. 837. See also Clark
v. American Coal Co., 86 Iowa 436, 53 N. W.
291, 17 L. R. A. 557.

Where the directors, empowered to fix sala-
ries, cut that of the president from twenty-
five thousand dollars to ten thousand five

hundred dollars, while making little if any
change in those of the other officers, it was
held that the reduction was not a fair anc-

honest execution of the by-laws and did not
prevent him from recovering the value of his

services. Banigan r. U. S. Rubber Co., 22
E. I. 452, 45 Atl. 739.

Contract held void.— It has been held that
a contract with one who controls, as trustee,

a majority of the shares of a company, that
plaintiff shall be retained as vice-president
thereof at a salary of at least five thousand
dollars per annum is void as against public
policy. West v. Camden, 135 U. S. 507, 10
S. Ct. 838, 34 L. ed. 254.

Validity of note executed by president for
his salary.— That a negotiable promissory
note authorized to be executed by the presi-
dent for his own salary will be good in the
hands of a bona fide purchaser see Wilson v.

Metropolitan El. Co., 120 N. Y. 145, 24 N E
384, 30 N. Y. St. 787, 17 Am. St. Rep. 625.

[X. A, 3, a, (n)]
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eervices rendered by the president of a corporation unless it be allowed by the
Bhareliolders/"

b. Can Claim Compensation Fop Extra Services— (i) In General. While
the president cannot claim compensation for services incidental to tlie duties of
Lis office, unless snch compensation has been previously fixed, he may claim com-
pensation for services which are clearly outside of the scope of such ofHcial
duties.**

(ii) Test by Whigb to Determine What ServicesAreExtra. In deter-
mining whether there was an implied contract to pay the president of a corpora-
tion for liis services outside of his official duties, the nature of the corporation
and of its business, the extent and character of the services, the comparative value
and amount of the services of other officers of the company, and all other circum-
Btances must be considered.'*

B. The Vice-President— 1. Nature of His Office. There is no office per-
taining to a private corporation about which both the statute and case-made law
Lave so little to say as that of vice-president. The etymology of the term would
indicate that the officer has no functions to perform other than those of an
ordinary director, except in case of the absence, disability, or death of the presi-

dent, when lie acts in his stead, presiding at tlie meetings of the board of directors

and performing the other functions of the office.^

2. Sources of His Power. It is well known, however, that in many extensive
corporations such as railroad companies, two or three vice-presidents are provided
for, each of whom receives a salary, and to each of whom are assigned special

definite duties. Where such is the case, or where the vice-president acts in the
absence of the president, his powers are derived from the same source ^ as those of

21. Under such a statute the directors can-
not, without the consent of the shareholders,
pass a resolution fixing the salary of the pres-

ident. Eavenswood, etc., R. Co. v. Wood-
yard, 46 W. Va. 558, 33 S. E. 285. But a
payment made under such a resolution, which
was afterward approved at a general meeting
of the shareholders, was held to be not a vio-

lation of the statute. Shickell v. Berryville

Lan^, etc., Co., 99 Va. 88, 37 S. E. 813, 3
Va. Supreme Ct. 45.

22. Bartlett v. Mystic River Corp., 151

Mass. 433, 24 N. E. 780; Bagley v. Carthage,

etc., E. Co., 165 N. Y. 179, 58 N. E. 895

laffirming 25 N. Y. App. Div. 475, 49 N. Y.
Euppl. 718] ; Outterson v. Fonda Lake Paper
Co., 20 N. Y. Suppl. 980, 49 N. Y. St. 556;
Olney v. Chadsey, 7 R. I. 224; Toponee r.

Corinne Mill Canal, etc., Co., 6 Utah 439, 24
Pac. 534.

Illustraticns.— Thus in the absence of an
explicit contract compensation has been de-

nied to a railroad president for superintend-

ing the construction of buildings or works for

the company (Citizens' Nat. Bank v. Elliott,

65 Iowa 104, 7 N. W. 470, 39 Am. Rep. 167;
Levisee v. Shreveport City R. Co., 27 La.
Ann. 641) ; and to a bank president for guar-
anteeing its paper (Leavitt v. Beers, Lalor
(N. Y.) 221. See also Gill i;. New York
Cab Co., 48 Hun (N. Y.) 524, 1 N. Y. Suppl.
e02, 16 N. Y. St. 236). Right of president to

compensation under particular states of fact.

Rosborough t". Shasta River Canal Co., 22
Cal. ."^"^R; Irdianapolis, etc., R. Co. v. Hyde,
122 Ind. 188, 23 N. E. 706; Com. v. Eaglo
F. Ins. Co., 14 Allen (Mass.) 344; Nebraska
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R. Co. V. Lett, 8 Nebr. 251. And where plain-
tiff, while drawing a salary as general man-
ager, acted also as secretary, but without
making any claim for compensation as such,
it was held that after his retirement from the
service of the company be could not recover
for salary as secretary. Fowler v. Great
Southern Telephone, etc., Co;, 104 La. Ann.
751, 29 So. 271. On the other hand the presi-

dent of a club has been allowed to recover
compensation for services rendered the corpo-
ration, on its authority, in letting its build-
ing and collecting the rents, where that was
not within his duty as president. Flynn v.

Columbus Club, 21 R. I. 534, 45 Atl. 551.
And the president of an insolvent mortgagor
corporation has been held entitled to com-
pensation for care of the property pending
foreclosure, after a receiver had been refused.

Onondaga Trust, etc., Co. V. Spartanburg
Waterworks Co., 97 Fed. 409.

23. Bartlett v. Mystic River Corp., 151
Mass. 433, 24 N. E. 780.

24. Wagg-Anderson Woolen Co. ». Lesher,
78 111. Apt). 678; Aaronson v. David Mayer
Brewing Co., 26 Misc. (N. Y.) 655, 56 N. Y.
Suppl. 387 ^reversed on other grounds in 29
Misc. (N. Y.) 289, 61 N. Y. Suppl. 1067].

And it has been held that on the death of the
president the vice-president may act in hi.s

stead, although that office was not provided
for by name in the by-laws, the directors

simply being authorized to create other offices

and they having created that of vice-president.

Colman v. West Virginia Oil, etc.. Land Co.,

25 W. Va. 148.

25. The following implied powers have
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the president, and his liabilities rest upon the same principles that determine

those of the president,^'

8. Although Acting as President, Not Entitled to President's Salary. But
where the vice-president acts during the president's disability he is not entitled to

ft salary in lieu of the president's salary, wliere there is no by-law to tliat effect

and tiie b^'-laws make no provision for the deduction from the president's salary

during his absence.^

C. The Managing Agent Other Than President and Cashier— 1. Who
Regarded as Managing Agent. It seems that within the meaning of a statute pro-

viduig for the service of process upon "the managing agent" of a corporation

only that agent is to be regarded as a managing agent wlio has control of all the
business of the corporation, as contradistinguished from an agent who has control

of a part of its business merely.'' Accordingly it has been held that neither the
station agent of a railroad,'' the ticket agent,** tlie baggage-master,^' nor one having
authority only to purchase the horses and feed for a street railroad coi-poration,

whose employment continues only at the pleasure of the president,®' answers this

description.

2. His Appointment and Tenure— a. " Managing Agent " Not an Officer but
an Agent Holding During Pleasure. The " managing agent " of a corporation, by
whatever name called, otlier than president, and in case of a banking corporation,

the cashier, is a mere employee of th|^oard of directors, has no franchise in his

been admitted: In the vice-president of a
land company to employ persons to get out
logs on its land (Kentucky Land, etc., Co. ».

Wallace, 55 S. W. 885, 21 Ky. L. Eep. 1(501) ;

in the vice-president of a bank to assign
notes belonging to the bank as security, addi-

tional to a bond previously executed with
himself as surety, to secure a deposit of

county funds (Richards v. Osceola Bank, 79
Iowa 707, 45 N. W. 294) ; and in the vice-

president of a manufacturing company to ac-

cept notes due under a contract for the con-

struction of a manufactured article (Whit-
aker r. Kilroy, 70 Mich. 635, 38 N. W. 606).
The following implied powers have been

denied: In the vice-president of a business
corporation to sign a guaranty (Rahm v.

King Wrought-Iron Bridge-Manufactory Co.,

16 Kan. 277 ; Aaronson f. David Mayer Brew-
ing Co., 29 Misc. (N. Y.) 289, 60 N. Y. Suppl.
523 [reversing 26 Misc. (N. Y.) 655, 56 N. Y.

Suppl. 387, 390] ) ; in the vice-president of a
railway company to make an agreement trans-

ferring all the franchises, road-bed, track, and
other property of the company (Russell v.

Alabama Midland R. Co., 94 Ga. 510, 20

S. E. 350) ; and in the vice-president of a
bank to create evidence of Indebtedness

against the bank, which could be used to

charge the shareholders after its dissolution,

by executing a note in the name of the corpo-

ration, in favor of his own clerk (BonaSe v.

Fowler, 7 Paige (N. Y.) 576).

Qiiesticn submitted to jury.— For a case in

which it was held that the circumstances

were sufficient to warrant the submission to

a jury of the question of the validity of a
guaranty made for the corporation by him
see Fuld v. Burr Brewing Co., 18 N. Y. Suppl.

456, 45 N. Y. St. 649.

Presumption of validity from due execu-

tion by vice-president.— Proper formal exe-

cation by the vice-president of a corporation

has been held to lend presumptive validity to

a corporate deed (Smith v. Smith, 62 111. 493;
Ellison f. Branstrator, 153 Ind. 146, 54 N. E.

433) and to a bill of sale (Springer v. Bigford,

55 111. App. 198). And so does a contract
within the scope of the regular business of the
corporation. Neosho Valley Invest. Co. o.

Hannum, 10 Kan. 499, 63 Pac. 92.

26. He is not personally liable on con-
tracts made in behalf of the corporation

where to the knowledge of the other contract-
ing party the contract is intended to bind the
company, and is not made on his own behalf.

Inhoff V. House, 36 Nebr. 28, 53 N. W. 1038.

Circumstances under which the corporation
was held not responsible for the vice-presi-

dent's conversion of the property of a third
person. Thompson v. Six Penny Sav. Bank,
5 Bosw. (N. Y.) 293.

27. Brown v. Galveston Wharf Co., 92 Tex.
520, 50 S. W. 126.

28. Flynn v. Hudson River R. Co., 6 How.
Pr. (N. Y.) 308; Brewster v. Michigan Cent.
R. Co., 5 How. Pr. (N. Y.) 183.

Construction of the words " general or
special agent," within the meaning of a stat-
ute relating to service of garnishment. Lake
Shore, etc., R, Co. v. Hunt, 39 Mich. 469. See
also Washington, etc., Turnpike Co. c. Crane,
8 Serg. & R. (Pa.) 517.

That the acting superintendent of a rail-

road is to be deemed the superintendent
within the meaning of a contract see Con-
necticut River R. Co. v. Williston, 16 Gray
(Mass.) 64.

29. Brewster v. Michigan Cent. R. Co., 5
How. Pr. (N. Y.) 183.

30. Doty V. Michigan Cent. R. Co., 8 Abb.
Pr. (N. Y.) 427.

31. Flynn v. Hudson River R. Co., 6 How.
Pr. (N. Y.) 308.

32. Emerson ». Auburn, etc, R. Co., 13
Hun (N. Y.) 150.
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office, but holds it like any other agent or servant subject to the terms of the par-

ticular contract under whicii it is assumed. Unless a stated terra is fixed in the

contract of employment, undoubtedly such an agent holds his agency subject to

being terminated at the pleasure of the board of directors.^

b. Not Necessary That Charter Should Provide For His Election. It is not

necessary, in order that his acts done within the scope of his agency siiall bind the

corporation, that the charter should provide for the election of such an officer.

When therefore he has power to sell the personal property of the corporation as

an incident to its bnsiness, its receiver after insolvency cannot impeach a sale

made by him on the ground that the charter did not provide for such an officer;

but it will be sufficient that he was the general manager defacto?* The govern-

ing principle, which applies in the case of other agents, is that where one has the

actual charge and management of the bnsiness of a corporation, with the knowl-
edge of the directors, tlie corporation will be bound by his contracts, made on
account of the corporation in the course of the business thus conducted by Iiim,

without other evidence of actual authority from the corporation.^

3. General View of Scope of Powers of Managing Agents— a. Said to Be
Virtually the Corporation Itself. It has been said, speaking with reference to a

railroad corporation, that "the general agent of the company is virtually the cor-

poration itself " ;
^ and so he is within the scope of his duties, that is to say, within

the ordinary I'ontine of the business of the corporation, but not for all jjurposes.

b. Has Power to Bind Corporation by Aets Done in Ordinary Course of Its

Business— (i) In General. This power is impliedly ascribed to him in the

absence of notice to the contrary, on the ground that otherwise the public would
have no security in dealing with the corporation tiirough its managing agent.^

By such an appointment the corporation impliedly holds the managing agent out to

the public as possessing all the authority to bind it by contracts whicli are necessary,

proper, or usual to be made in the ordinary transaction of its business;^ and so

as possessing the authority to represent himself as possessing the full powers
usually ascribed to such office or agency, which representations will bind the cor-

poration,^' a qualitication of the well-known rule that an agent cannot make him-

self such so as to bind his principal by his own declarations.^"

(ii) His Apparent Powers, Acquired bt a IIolding Out, Etc. A cor-

poration is bound by acts of its general manager whicli were in excess of his

actual authority, where it had held him out to the public as possessing such
authority.^'

33. So held in regard to a superintendent 77 Ga. 409; Getty «. C. R. Barnes Milling Co.,

of a street railway company in Queen f . See- 40 Kan. 281, 10 Pac. 617 ; Topeka Primary
end Ave. R. Co., 44 How. Pr. (N. Y.) 281. Assoc, v. Martin, 39 Kan. 750, 18 Pac. 941;
Grounds for removal held insufficient.

—

Kenton Ins. Co. v. Bowman, 84 Ky. 430, 1

The sale by the general manager of a coal- S. W. 717, 8 Ky. L. Rep. 467; Whitaker i».

mining corporation, of a large amount of coal Kilroy, 70 Mich. 635, 38 N. W. 606.
to a railroad corporation of which he is fuel 38. Georgia Military Academy v. Estill, 77
agent, was held not sufficient cause for his Ga. 409.

removal and for the removal of other direct- 39. Whitaker v. Kilroy, 70 Mich. 635, 633,
ors and majority shareholders, as for misman- 38 N. W. 606.
agement, where the price received was full 40. Circumstances under which one who
market price. Hill v. Gould, 129 Mo. 106, 30 had been appointed superintendent of the busi-

S. W. 181. ness of <i corporation in a foreign country,

34. Hamm v. Drew, 83 Tex. 77, 18 S. W. his duties not to commence until a certain
434. stage in the development of the business,

35. Goodwin v. Union Screw Co., 34 N. H. could not bind the corporation by his declara-
378. tions as to one who relied solely upon them.

36. Per Horton, C. J., in Atlantic, etc., R. Rathbun v. Snow, 123 N. Y. 343, 25 N. K.
Co. V. Reisner, 18 Kan. 458, 460. 379, 10 L. R. A. 355 [affirming 15 Daly
The negligence of a superintendent is the (N. Y.) 141, 3 N. Y. Suppl. 925, 22 N. Y.

negligence of the corporation itself. Mar- St. 227].
<iuette, etc., R. Co. v. Taft, 28 Mich. 289, 298, 41. Western Homestead, etc., Co. ». Al-
per Cooley, J. biiquerque First Nat. Bank, 9 N". M. 1, 47 Pac.

37. Georgia Military Academy v. Estill, 721. Thus it has been held that a corporst-
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(ill) His Appabent Powers Not Limited by Secret By-Laws. Snch
being the law, an innocent stranger, dealing with the corporation throngh such
an agent, will not be affected by any limitation of his authority contained in the

by-laws or other private instruments of the corporation of which he has no
notice.*^

4. What His Implied Powers Include. The powers thus ascribed to the man-
aging agent of a corporation by implication of law have been held to include : In
the .general manager of a brewing and ice company, the power to purchase prop-

erty which is necessary, or at least useful, in the proper conduct of its brewing
and ice factory ;*^ in the manager of a trading corporation, the power to purchase
a machine necessary to the business of the corporation ; " in the general manager
of a foreign corporation, the power to make an agreement to pay a stated price

for the rent of a storehouse occupied by an agent to sell the goods of the corpb-

ration ;
*^ in the general manager of a telegraph company, having full charge of

its ordinary business transactions, the power to pledge the security of the com-
pany by making an overdraft in bank, where the receipts of the company are

much less than its outlay and the company knew that the general manager was
keeping an account in its name in the bank;^* in the president, treasui-er, and
general manager of a business corporation, the power to subscribe to a fund to

purchase land for the site of a post-office, which will result in the erection of a
post-oUice adjoining the place of business of the corporation, and which will bo of

advantage to it ;^'' in the general agent of a manufacturing corporation, the power
to employ workmen to carry on the business of the concern, and to pay them with

the funds of the corporation, or if the corporation is not in funds to execute a
note of the corporation in payment ;*^ in the general agent of a railroad company,
the power to take a lease of property to be used for a ticket oiiice of the road ;

*'

and in an officer of a manufacturing corporation who attends to the general

details of its business and who has power to approve sales made tlirough other

officers, the power to bind the corporation by making a sale of its manufactured
goods.""

5. What His Implied Powers Do Not Include. In the bookkeeper of a lumber
company, left in charge by the superintendent, the hiring of a horse and buggy

tion engaged in the purchase and sale of land In the general manager of a loan associa-

is bound by the act of its general manager, tion, the power to employ a, broker to effect

without reference to his actual authority, in a sale or exchange of its property acquired
bidding in land at a, judicial sale and execut- under foreclosure sale, and not necessary to

ing a bond for purchase-money in its name, its corporate functions. Norton v. Genesee
where the corporation, by permitting him to Nat. Sav., etc., Assoc, 57 N. Y. App. Div.

purchase numerous other tracts of land, exe- 520, 68 N. Y. Suppl. 32. Special circum-

euting therefor similar obligations, has held stances under which a reahestate broker was
him out as possessing such authority. Hurst held entitled to rely upon the possession of

V. American Assoc, 105 Ky. 793, 49 S. W. 800, such authority by the secretary and general

20 Ky. L. Eep. 1624. See also Auburn Bank manager of a savings and loan association.

V. Putnam, 1 Abb. Dec. (N. Y.) 80, 3 Keyes Tyler v. Anglo-American Sav., etc., Assoc,
(N. Y.) 343, 1 Transcr. App. (N. Y.) 322, 30 N. Y. App. Div. 404, 52 N. Y. Suppl.

agent had frequently before indorsed cor- 77.

porate name to accommodation paper— cor- 46. Helena Nat. Bank v. Rocky Mountain
poration held. Tel. Co., 20 Mont. 379, 51 Pac 829, 63 Am.
42. Hamilton Coal Co. v. Bernhard, 16 St. Rep. 628.

N. Y. Suppl. 55, 40 N. Y. St. 875. See also 47. Green Co. v. Blodgett, 55 111. App. 556.

tupra, V, A, 5; infra, XVII, F, 1, n, (i). 48. Bates v. Keith Iron Co., 7 Mete. (Mass.)

43. New South Brewing, etc., Co. v. Shuck, 224; Odiorne l'. Maxcy, 13 Mass. 178; Emer-
50 S. W. 681, 20 Ky. L. Eep. 2005. son v. Province Hat Mfg. Co., 12 Mass. 237,

44. Thompson v. Brantford Electric, etc., 7 Am. Dec 66. But see Benedict v. Lansing,

Co., 25 Ont. App. 340, seller is not charge- 5 Den. (N. Y.) 283 [citing Clark v. Farmers'
able with notice of a resolution of the board Woolen Mfg. Co., 15 Wend. (N. Y.) 256].

of directors, specifying the terms upon which 49. Ecker v. Chicago, etc, R. Co., 8 Mo.
he is authorized to purchase the machine. App. 223.

45. Singer Mfg. Co. v. McLean, 105 Ala. 50. Emmons v. Excelsior Distilling Co., •

316, 16 So. 912. Mo. App. 578.
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for the use of its employees, the same not being necessary for the transaction of

its business;^' in the superintendent of a manufac.turing company, the power to

contract with an employee for an interest in the business and profits of the com-
pany ;^' in the superintendent of a waterworks company, the power to contract

to furnish water to a hotel for a small proportion of the price charged to regular

customers under a city ordinance, the same being much less than the water would
be worth at regular rates ;

°^ in the secretary and business manager of a manu-
facturing and trading corporation, the power to exchange its manufactured arti-

cles for shares of its own capital stock ;^ or in the general agent of a corporation,

to bind the company by the payment of a debt contracted by individual share-

holders of the company before it was incorporated.^'

6. Whether Authority to Employ Surgeons., Etc., For Wounded Employees— a.

In General. This question has been answered differently by different courts."

Such an employment does not raise an implied promise to pay the physician or

surgeon, where there is no legal duty toward the patient on the part of the

person making the request, but in such a case the making of the request is ascribed

to tlie exercise of an ordinary office of humanity.^' Tlie fundamental question

therefore is whether tliere is a legal duty on the part of the corporation to furnish

surgical or medical aid to the employee who is suddenly injured while in its

service and in the line of its duty ; and, secondly, whether its managing agent,

by whatever name called, has implied authority to bind it to the performance of
this legal duty. Such an implied power has been ascribed to the superintendent
of a railroad ;^ to the division superintendent of a railroad, witli the conclusion

that he has power to ratify such an employment made by a subordinate without
instructions ;

°' to the assistant superintendent of a railroad ;™ and to the general

superintendent of a mining company, having only charge of its aifairs and
property.^*

b. Cases Denying Possession of This Authority. The possession of such an
implied authority has been denied in the case of a superintendent of a manufac-
turing corporation ^ and in the manager of a business corporation.'* Its posses-

51. Baird Lumber Co. c. Devlin, 124 Ala. 111. 188, 95 Am. Dec. 484; Union Pac. R. Co.

245, 27 So. 425. v. Winterbotham, 52 Kan. 433, 34 Pac. 1052

;

53. Deffeubaugh v. Jackson Paper Mfg. Co., Walker v. Great Western R. Co., L. R. 2
120 Mich. 242, 79 N. W. 197. Exch. 228, 36 L. J. Exch. 123, 16 L. T. Rep.

53. Meridian Waterworks Co. v. Schulherr, N. S. 327, 15 Wkly. Rep. 769.

(Miss. 1892) 17 So. 167. 59. Pacific R. Co. v. Thomas, 19 Kan. 256.

54. Calteaux f. Mueller, 102 Wis. 525, 78 Contra, Brovra v. Missouri, etc., R. Co., 67

N. W. 1082, holding that the power of a cor- Mo. 122, holding that a division superintend-

poration to purchase its own shares cannot ent has no implied authority to bind the com-
be exercised by a ministerial ofiicer without pany to pay for drugs, etc., furnished on hia

a special authoi'ization by its board of order to a wounded employee.

directors. 60. Bigham v. Chicago, etc., R. Co., 79

55. White v. Westport Cotton Mfg. Co., Iowa 534, 44 N. W. 805, power to employ
1 Pick. (Mass.) 215, 11 Am. Dec. 168, opin- nurses.

ion by Parker, C. J. That a surgeon of a railroad company has

56. An able' discussion of it will be found no implied authority to bind the company to

in Marquette, etc., R. Co. v. Taft, 28 Mich. pay for services and meals furnished nurses

289, where the court was iqually divided. and others in attendance upon a wounded rm-

57. Missouri.— Meisenbach v. Southern ployee was held in Bushnell v. Chicago, etc.

Cooperage Co., 45 Mo. App. 232. E. Co., 69 Iowa 620, 29 N. W. 753.

New York.— Crane v. Baudouine, 55 N. Y. 61. Mt. Wilson Gold, etc., Min. Co. v. Bur-

256. Wdge, 11 Colo. App. 487, 53 Pac. 826.

Pennsylvania.— Boyd «. Sappington, 4 62. Meisenbach ?;. Southern Cooperage Co.,

Watts 247. 45 Mo. App. 232 [distinguishing McCarthy v.

Vermont.— Smith «. Watson, 14 Vt. 332. Missouri R. Co., 15 Mo. App. 385].

England.— Ve\.tc\\ v. Russell, 3 Q. B. 928, 63. Chase r. Swift, 60 Nebr. 696, 84 N. W.
43 E. C. L. 1041, C. & M. 362, 41 E. C. L. 86, 83 Am. St. Rep. 552. For an answer by
201, 3 G. & D. 198, 7 Jur. 60, 12 L. J. Q. B. u practising physician, in a suit by a railroad

13 ; Sellen v. Norman, 4 C. & P. 80, 19 E. C. L. company, setting up a claim for professional

416. services rendered at the request of its man-
58. Toledo, etc., R. Co. v. Rodrigues, 47 ager to a wounded employee, which was held
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sion has even been denied in the case of a road-master and conductor of a railroad

company."*

7. Power to Alien Corporate Property— a. Such Power Generally Denied—
(i) Statement of Rule. The courts generally deny to the managing agent, the

general manager, or the superintendent of business corporations, by whatever
name called, the power to alien the property of the corporation except in the

ordinary conrse of its bnsiness. He can alien the property of the corporation in

the ordinary course of its business,*^ but he has no incidental or implied power,

by virtue of his office, to transfer the real estate of the corporation by deed,

although such a deed will estop himself and those claiming through him.* A
fjeneral agent of a corporation, even though his authority in this respect is not
imited either by common usage or by the by-laws of the company, has no power
as such to convey real estate of the company, but a special power is necessary."

(ii) Instances Wbere It Was Denied. For example such an agent has no
authority, by virtue of his agency, to pledge or mortgage the machinery used by
the company in the transaction of its work, for the security of a loan procured for

the company ;^ to make a lease for the purpose of trying the title to land into

which he lias entered for condition broken, under a vote of the corporation
specially authorizing him to enter and liold the land, but containing no provision

empowering him to make a lease, and this, although he has uniformly made leasei

of lands in the possession of the corporation, with the knowledge of and witliont

objection on the part of the corporation;"' in the superintendent of a mining
company to pledge the property of the company for a corporate debt;™ in the
local or district manager of a general electric company to assign the choses in

action of tlie company;'^ or in the general manager of a mining company to

grant an assignment of a license in the real property of the company."
b. His Power to Pledge or Mortgage Personal Property of Corporation For

Its Debts. It must be concluded from what has preceded that no such power
exists, unless an authorization, expressed or implied, is shown ;'^ but we liavo

higli judicial authority, in a decision of the supreme judicial court of Massachu-
setts, speaking through Chief Justice Shaw, to the effect that the general agent
and the treasurer of a manufacturing corporation might pledge the property of
the corpoi'ation, without specific authority, and that, although the by-laws con-

bad because it did not allege that the power corporation were especially authorized t»
to bind the corporation by such an engage- convey its land was determined upon a ro-

ment was within the scope of the manager's view of the evidence in Marshall County High
authoritv, see New Pittsburgh Coal, etc., Co. School Co. v. Iowa Evangelical Synod, It
c. Shaley, 25 Ind. App. 282, 58 N. E. 87. Iowa 360.

64. Peninsular R. Co. v. Gary, 22 Fla. 356, 68. Packets Despatch Line v. Bellamy
1 Am. St. Rep. 194. Mfg. Co., 12 N. H. 205, 37 Am. Dee. 203j
65. Hamm v. Drew, 83 Tex. 77, 18 S. W. Whitwell v. Warner, 20 Vt. 425.

434. 69. Gillis v. Bailey, 17 N. H. 18.

66. Stow V. Wyse, 7 Conn. 214, 18 Am. 70. Trent v. Sherlock, 24 Mont. 255, 61
Dec. 99. Even the trustees are in some cases Pac. 650, where it was also held that a, bill

restrained by the charter from aliening the of sale of » portion of a mining company's
Teal estate of the corporation. Stevens v. property by the superintendent, which he had
Will?ird, 43 Vt. 692. What acquiescence of no authority to make, was .icii prima facia
the directors of a banking corporation in an binding on the corporation and did not ten*
arrangement made by an officer who has as- to show that he had an implied power t*
sumed the general management of its business make it.

will bind the eorporition. Davies v. New 71. Rigby v. I/Owe, 125 Cal. 613, 58 Pa*.
York Concert Co., 13 N. Y. Suppl. 739, 36 153.

N". Y. St. 816. Liability of a corporation 72. Butte, etc., Consol. Min. Co. v. Mon-
for the acts of one shown to be its financial tana Ore-Purchasing Co., 21 Mont. 539, 52
manager. Case Mfg. Co. v. Soxman, 138 U. S. Pac. 375, 55 Pac. 112.

431, 11 S. Ct. 360. 34 L. ed. 1019. 73. Rigby r. Lowe, 125 Cal. 613, 58 Pao.
67. Stow V. Wyse, 7 Conn. 214, 18 Am. 153; Trent v. Sherlock, 24 Mont. 255, 61 Pao.

Dee. 99; Leggett v. New Jersey Mfg., etc., 650; Packets Dpsnatch Line v. Bell-irnv Mfg
Co., I N. J.^Eq. 541, 23 Am. Dec. 728. Co., 12 N. H. 20.5, 37 Am. Dec. 203;Whii-
Whether the president and secretary of a well v. Warner, 20 Vt. 425.
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ferred upon them the specific power to do certain acts but did not include the

power to pledge the jjroperty of the corporation.'^

e. His Power to Make Assignments For Creditors— (i) In General. The
strict rule on this subject is that a ministerial officer of a corporation has no
inherent power by reason of his office to make a general assignment of the prop-

erty of the corporation for the benefit of creditors. Such power rests alone in

the board of directors duly assembled.'^ For example it has been lield upon a
thorough consideration of the question that the general manager of a manufac-
turing corporation has no autliority to turn over the bulk of its property to a

creditor on the eve of a receivership, without the previous knowledge or subse-

quent ratification of tlie directors.™

(ii) Gases Afpibmino This Power. On the contrary it has been lield that

where the management of the affairs of a corporation is intrusted to a general
managing agent, he has power to assign its choses in action to its creditors, either

in payment of, or as security for, a debt of the corporation, without express

authority from the directors." So it has been held that a conveyance of all the

property of a lumber company to a trustee for the benefit of its creditors, made
by a managing agent to whom the entire direction of the business of the company
had been intrusted by the shareholders, they not having held a single meeting,
but having left everything to him, was presumably made with their consent and
was hence valid.™ In like manner it has been held that a general manager of a
corporation conducting a sawmill business and a general merchandise store, who
is given general power to conduct and manage its business, is authorized to exe-

cute a deed of trust upon the interest of the corporation in a town site held for

connnercial purposes, and not essential to the conduct of its business, to secure

debts contracted in the course of the business.™

d. His Power to Make Leases of Corporate Lands. It seems that even the

general agent of a corporation cannot make a lease of its lands without special

authority. Thus it has been held that the general agent of a corporation, having
charge of its lands and buildings, cannot, by virtue of a special vote authorizing

him to enter and liold certain lands, make a lease of the same, after his entry for

condition broken, in order to try the title thereto ; nor is lie authorized to do so

by reason of his having ordinarily leased lands of the corporation for rent."*

8. His Powers Touching Litigation— a. In General. It has been held that the

?
general manager and agent of a corporation must be presumed ^Wmayacie at

east to have authority to direct the issue of a replevin writ, for the improper
service of which the company is sued."

b. Power to Employ Counsel— (i) In General. Managing officers and
agents of corporations have power to employ attorneys and counselors to prose-

cute or defend suits for the corporation, or otherwise to assist in legal proceedings

in which it is interested, without any express delegation of power so to do, or any

formal resolution of the board of directors to that effect.'^

74. Fay v. Noble, 12 Cush. (Mass.) 1. See deferred creditor, because it was a prefer-

also St. Louis, etc., R. Co. v. Dalby, 19 111. ential assignment.

353. 79. Thayer v. Nelialein Mill Co., 31 Oreg.

75. Cupit V. Park City Bank, 20 Utah 292, 437, 51 Pac. 202.

58 Pac. 839, power denied to cashier of a 80. Gillis v. Bailey, 17 N. H. 18.

bank. 81. Frost v. Domestic Sewing Mach. Co.,

76. Hadden v. Dooley, 92 Fed. 274, 34 133 Mass. 563.

C. C. A. 333 [reversing 84 Fed. 80, affirmed 82. Luce v. San Diego Land, etc., Co., (Cal.

in 93 Fed. 728, 35 C. C. A. 554, citing Eng- 1894) 37 Pac. 390; Southgate v. Atlantic,

land V. Dearborn, 141 Mass. 590, and dis- etc., E. Co., 61 Mo. 89; Western Bank V.

anguishing Lewis r. Hartford Silk Mfg. Co., Gilstrap, 45 Mo. 419; Lewis r. Pulitzer Pub.
66 Conn. 25, 12 Pac. 637]. Co., 77 Mo. App. 434; Mumford v. Hawkins,

77. McKiernani;. Lenzen, 56 Cal. 61. 6 Den. (N. Y.) 355; American Ins. Co. v.

78. Conley v. Collins, 119 Mich. 519, 78 Oakley, 9 Paige (N. Y.) 496, 38 Am. Dec.
N. W. 555, 44 L. R. A. 844, where the as- 561; Dallas Ice Factory, etc., Co. v. Craw-
ignment was held bad upon a contest by a ford, 18 Tex. Civ. App. 176, 44 S. W. 875.

[X. C. 7, b]



CORPORATIONS [10 Cyc] 929

(n) To WsAT Officmrs as-d Agmnts This Power Has Been Ascribed.
This power has been ascribed to the president of a corporation •,^ to the cashier

of a banking corporation ; ^ to the superintendent of a railroad ;
^ to the general

manager of a newspaper publishing company who has under a contract a finan-

cial interest in its business, who is employed for a definite time, and who is free

from the control of the other oflficers of the company ;
^ to the general manager

of a land company in California, whose president and directors are in a distant

state ; ^ to the general manager of a corporation whose duty it is to take charge
of all the business and property of the corporation, and who is authorized to con-

tract debts for the necessary operation of the business without an order of the

board of directors, with the conclusion that he may bind the corporation by a

contract to pay a fee to counsel whom he has consulted with reference to a suit

against the company, brought to recover a large amount and to foreclose a lien

upon its property, given to secure its payment.^
(in) Ifo SuoH Power m Subordinate Officers or Agents. But while

the managing officers of a corporation presumptively have authority to employ
counsel to attend to legal business for the corporation, no such presumption
obtains in the case of subordinate officers or agents.^'

(iv) SuoH Power Implied From Adoption or Recognition. As in other
cases* the authority of any other agent of a corporation, for example the superin-

tendent of a railway company, to employ counsel in its behalf may be implied
from the adoption or recognition of his acts by the company."'

9. His Powers to Make, Accept, and Indorse Negotiable Paper— a. No Sueh
Power Ascribed to Him as Matter of Law. G-enerally speaking the managing
agent of a corporation, other than the cashier of a bank, has no implied power to

bind the corporation by making, accepting, or indorsing negotiable paper."^ But
where such a power in him is claimed it must be sought for in some special

authorization, or in such a continued exercise of it as amounts to a holding out of

him by the corporation as possessing it, raising the implication of a previous

authorization or a subsequent ratification."'

'<

That a town agent in Vermont may bind agents of manufacturing corporations (Bene-
the town by employing an attorney see Lang- diet v. Lansing, 5 Den. (N. Y.) 283) and
don V. Castleton, 30 Vt. 285. with respect to the general agents of mining

83. Cincinnati Sav. Bank e. Benton, 2 Mete. corporations (New York Iron Mine v. Ne-
(Ky.) 240; Mumford v. Hawkins, 5 Den. gaunee First Nat. Bank, 39 Mich. 644). i

( N. Y. ) 355 ; American Ins. Co. v. Oakley, 9 93. Arhwnsas.— City Electric St. R. Co. v.

Paige (N. Y.) 496, 38 Am. Dec. 561. The First Nat. Exeh. Bank, 62 Ark. 33, 34 S. W.
president may authorize counsel to appear for 89, 54 Am. St. Rep. 282, 31 L. R. A. 535.
the corporation, and if in so doing he exceeds Kansas.— Topeka Capital Co. v. Remington
his power to the damage of the corporation, it Paper Co., 61 Kan. 6, 57 Pac. 504 [modified
must look to him for the damages. Lime Rock in 59 Pac. 1062].
Bank v. Macomber, 29 Me. 564; Eastman v. Louisiana.— Culver v. Leovy, 19 La. Ann.
Coos Bank, 1 N. H. 23; American Ins. Co. v. 202.

Oakley, 9 Paige (N. Y.) 496, 38 Am. Dee. 561. Massachusetts.— Ora.ft v. South Boston R.
See also supra, X, A, 1, b, (ll), (b). Co., 150 Mass. 207, 22 N. E. 920, 5 L. R. A.

84. Western Bank v. Gillstrap, 45 Mo. 419; 641, note signed by defaulting treasurer with-
Root V. Olcott, 42 Hun (N. Y.) 536. out authority.

85. Southgate v. Atlantic, etc., R. Co., 61 Michigan.— Merchants' Nat. Bank v. De-
Mo. 89. troit Knitting, etc., Works, 68 Mich. 620, 36

86. Lewis v. Pulitzer Pub. Co., 77 Mo. App. N. W. 696 ; New York Iron Mine v. Negaunee
434. First Nat. Bank, 39 Mich. 644.

87. Luce V. San Diego Land, etc., Co., (Cal. Montana.— Helena Nat. Bank v. Rocky
1894) 37 Pac. 390. Mountain Tel. Co., 20 Mont. 379, 51 Pac. 829,
88. Dallas Ice Factory, etc., Co. ». Craw- 43 Am. St. Rep. 628, a telegraph company,

ford, 18 Tex. Civ. App. 176, 44 S. W. 875. Nevada.— Edwards v>. Carson Water Co., 21
89. Maupin v. Virginia Lead Min. Co., 78 Nev. 469, 34 Pac. 381.

Mo. 24. ' New Mexico.— Oak Grove, etc., Cattle Co.
90. See infra, X, D, 1, f, (l) et seq. v. Foster, 7 N. M. 650, 41 Pac. 522, presi-
91. Southgate v. Atlantic, etc., R. Co., 61 dent of corporation no such implied power.

Mo. 89. NeiD York.— Huntington v. Attrill, 118
93. It has been so held with respect to the N. Y. 365, 23 N. E. 544, 29 N. Y. St. 5 ; Rail-
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b. Power Need Not Be Formally ConfeFred, but May Be Inferred From Habit
of Acting. IN o resolution of the directors or other formal proceeding or author-
ization is necessary to clothe the manager of a corporation with power to make?
and deliver notes of the corporation ; but the power may be inferred from his

being held out as possessing it, and from his habit of acting as in other cases.'*

Upon the question what course of business or conduct will afford presumptive
evidence of such a power on the part of the managing officer of a corporation, it

has been held that the fact that he has been accustomed to make and discount
notes to raise money to meet its expenses is not evidence to prove his authority
to accept accommodation drafts drawn upon it by another corporation in which
the drawee had no interest ; nor will the corporation be held liable on such accept-
ances by reason of the entries upon its books, by direction of the managing officer,

of the accounts of such acceptances, without the direction or knowledge of its

other officers.'^

e. What Written Authorization and Habit of Acting Do Not Confer This
Power. According to a recent holding the power of a general manager of a tele-

graph company to bind the company by executing a promissory note in its name
is not conferred by a document clothing him with" the power to manage the busi-

ness of the company, and to make all necessary contracts and arrangements in

carrying on and operating the business ; by his habit of drawing checks against

the funds of the corporation ; or by evidence that he had on three previous
occasions executed notes in the name of the corporation, where such facts had
never been brought to the knowledge of the corporation.'^

d. What Documents and Circumstances Have Been Held to Confer This

Power. On the other hand it has been held that the general " manager " of a

branch of an insurance company, as its executive officer, having the care and
management of its business under the direction of the general board of directors,

may accept a draft addressed to such branch department, in the absence of proof
of any restriction upon the general powers conferred upon him.'' Again, where
the agent of a manufacturing corporation was empowered by its by-laws to man-
age the affairs of the corporation committed to his care ; to exercise the powers
committed to him according to his best ability and discretion

;
promptly to collect

all assessments and other sums that should become due to the corporation ; and to

disburse them according to the order of the board of directors, who were made a

board of control over him, it was held that such agent, unless the board of direct-

ors interposed to control his proceedings, had authority to employ workmen to

carry on the business of the corporation, and to pay them with its funds ; and
consequently when not in funds to execute notes binding upon the corporation

in payment.'^ Again where, under the articles of a corporation, an officer was

way Equipment, etc., Co. v. Lincoln Nat. eral manager " of a land company had no au-
Bank, 82 Hun 8, 31 N. Y. Suppl. 44, 63 N. Y.. thority on tlie footing of usage or conduct, to
St. 338. indorse and negotiate paper for the company.

Vvrginia.— Davis v. Rockingham Invest. Davis v. Rockingham Invest. Co., 89 Va. 290,
Co., 89 Va. 290, 15 S. E. 547. 15 S. E. 547.

Englamd.— In re Cunningham, 36 Oh. D. That the general manager of a corporation

532, it not being shown that it was neces- has presumptive authority to receive for the
sary for him to sign the paper in order to corporation promissory notes executed in

carry on the business of the company. settlement of a contract with it, so that the
Compare Glidden, etc.. Varnish Co. v. In- corporation cannot maintain an action on the

terstate Nat. Bank, 69 Fed. 912, 16 C. C. A. original consideration, see Whitaker v. Kil-

534; Grommes v. Sullivan, 81 Fed. 45, 26 roy, 70 Mich. 635, 38 N. W. 606.

C. C. A. 320, 43 L. R. A. 419 (when hona, 96. Helena Nat. Bank v. Rocky Mountain
fide purchaser protected). Tel. Co., 20 Mont. 379, 51 Pac. 829, 63 Am.

94. Washington Times Co. v. Wilder, 12 St. Rep. 628 [citing Elwell v. Puget Sound,
App. Cas. (D. C.) 62. etc., R. Co., 7 Wash. 487, 35 Pac. 376].

95. Merchants' Nat. Bank v. Detroit Knit- 97. Hascall v. Life Assoc, of America, 5
ting, etc., Works, 68 Mich. 620, 36 N. W. Hun (N. Y.) 151 \afjlrmed in 66 N. Y. 616].
696. _ 98. Bates r. Keith Iron Co., 7 Mete.

Other circumstances under which the "gen- (Mass.) 224. Compare Odiorne v. Maxcy,-13

[X, C, 9, b]
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given general charge, control, and management of its affairs, and authority to

sign all contracts and conveyances, it was held that he had authority to indorse

commercial paper on behalf of the corporation in the regular course of business.'*

Again, where the managing agent of a corporation executes a note in its name to

secure a debt on which it is primarily liable to the creditor, but on which, as

between it and a third person signing the note, it is a surety, the company is

liable thereon, although no express authority has been given the agent to so exe-

cute the n6ie}
e. Special as to Power to Indorse. The distinction is often taken between

the power to indorse for the mere purpose of transferring paper and to indorse

for the purpose of binding the coi'poration as indorser.^

f . Managing Agent May Not Clothe Subagents With Power to Make Commer-
cial Paper. Applying the principle that delegated power cannot be delegated, it

has been held that although the general agent of a trading company may be
regarded as having an implied power to bind the company by the making of

negotiable paper, yet the subagents whom he may in the course of business of the

company appoint have no such power, although it may be a part of their duty to

buy and sell, and although they may in the course of their buying and selling

pledge the credit of the company.^

g. Power to Waive Demand and Notice. A corporate agent, when authorized

to raise money and create liability on the part of his principal, may also waive
demand and notice on a note indorsed by such company, and this too after the

note has been negotiated.*

10. Power of Managing Agent to Employ Workmen. Power has been ascribed

to the managing agent of a manufacturing corporation to employ workmen.'
Such a corporation has been held liable for the wages of a workman employed
for the season by its president, acting as general manager of its business, although
he had no express authority to employ by the season."

11. His Powers and Liabilities With Respect to Taxation. The subject of the

Mass. 178, 15 Mass. 39, which was the case of money to pay the workmen whom he thus
a manufacturing copartnership. hires; but on this point the case has been

99. Hiawatha Iron Co. v. John Strange often distinguished or contested.
Paper Co., ,106 Wis. Ill, 81 N. W. 1034 6. Ceeder v. H. M. Loud, etc.. Lumber Co.,

[citing Hoge «. Lansing, 35 N. Y. 136; Hough- 86 Mich. 541, 49 N. W. 575, 24 Am. St. Rep.
ton V. Elkhorn First Nat. Bank, 26 Wis. 663, 134. Circumstances under which a jury were
7 Am. Eep. 107 ; Warren-Scharf Asphalt Pav- warranted in finding that the principal forc-

ing Co. V. Commercial Nat. Bank, 97 Fed. man of a foreign mining corporation doing
181, 38 C. C. A. 108 ; U. S. National Bank business in Michigan had authority to hire

V. Little Rock First Nat. Bank, 64 Fed. 985, men for the season. Tunison v. Detroit, etc.,

13 C. C. A. 472]. Copper Co., 73 Mich. 452, 4 N. W. 502.

1. Andres v. Morgan, 62 Ohio St. 236, 56 Evidence under which it was held that the
N. B. 875, 78 Am. St. Rep. 712. superintendent and vice-president of a rail-

2. Brown v. Donnell, 49 Me. 421, 77 Am. road corporation had authority to bind the
Dec. 266. Also it has been held that where company by employing a civil engineer. Lewis
a trading corporation which has been in the v. Albemarle, etc., R. Co., 85 N. C. 179. Some-
habit of assisting persons with whom it does what to the same effect see Benesch v. John
business allows its general manager to trans- Hancock Mut. L. Ins. Co., 16 Daly (N. Y.)
act all its business, and he indorses in the 394, 11 N. Y. Suppl. 714, 34 N. Y. St.

corporate name the note of one with whom 16.

the corporation is dealing, causes the note to A division superintendent of a railroad has
be discounted, and pays the proceeds to the no implied authority to bind the company by
maker, he is not liable to the corporation, al- an agreement to give a life employment to
though it is obliged to pay the note. Holmes an employee of the company in settlement of
V. Willard, 5 N. Y. Suppl. 610, 24 N. Y. St. a claim for personal injuries. Maxson v.

260. Michigan Cent. R. Co., 117 Mich. 218, 75
3. Emerson v. Province Hat Mfg. Co., N. W. 459.

12 Mass. 237, 7 Am. Dee. 66. What written authorization does not war-
4. Whitney v. South Paris Mfg. Co., 39 Me. rant the supefintendent of a flumes company

316. in employing an expensive broker in the ab-
5. Bates v. Keith Iron Co., 7 Mete. (Mass.) sence of evidence that such an employment

224, also holding that the agent may execute was necessary or usual. Harris v. San Diego.-
notes binding on the corporation to raise Flume Co., 87 Cal. 526, 25 Pac. 758.

[X, C, 11]
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taxation of corporations is not included in this article,' but with respect to the
powers and liabilities of the managing agents of corporations concerning the tax-

ation of corporations see the cases cited in the note.'

12. Powers Ascribed to Particular Kinds of Managing Agents— a. Powers
Aseplbed to " Managing Dipeetor." This officer has a defined status in English
law with respect to joint-stock companies, but is unknown to the American law.

In this country a single director has by virtue of his office no agency for the cor-

poration, but whatever power he possesses must have its source in a specific

appointment or authorization ; ' but he can, for the purpose of the protection of

the public dealing with the corporation through him, acquire power so as to bind
the corporation by the exercise of it, by a long-continued course of action from
wliich the previous authorization may be presumed.^"

b. Powers of Officer Designated a "Superintendent." This officer or agent
has no power which is defined in law, but the implications as to his power are

left to be derived from facts ifa each particular case. The general superintendent
of a railroad company may fairly be presumed to have the power to bind the

company by contracts relative to the safe and effective operation of the road, such
as a contract to fence its tracks." The superintendent of iron works whose
authority, as stated in the by-laws of the corporation, was " to have charge of the

manufacturing department of the works, audit bills for materials and labor, and to

appoint and discharge foremen and workmen " had no authority to receive a loan

of money in the name of the company, and in consideration thereof to execute

a contract in its name for the sale of a quantity of iron.'^ Similarly it has been
decided that the superintendent of a mine, with authority to take ore therefrom
and crush it, for the purpose of obtaining gold, cannot, upon such authority, bor-

row money in the name of his principal for the purpose of carrying on the mine.^^

It is competent for the secretary of a gas company, being also the superintendent,

and having general control over its business and affairs, to waive a regulation of

the company requiring applications for the supply of gas to be made in writing."

e. General or Managing Agent of Particular Kinds of Corporations. The
powers of the general or managing agents of mining companies have been the

subject of judicial consideration with reference to special facts in several cases.^^

An educational corporation, organized to found and carry on a military academy,
becomes responsible for tlie cost of printing, advertising, etc., by its superintend-

ent, on the principle of having held him out as its general agent.^^ But in the

7. See, generally, Taxation. Evidence proving the authority of the su-

8. Lake County f. Sulphur Bank Quicksil- perintendent of a mining company to ac-

ver Min. Co., 68 Cal. 14, 8 Pac. 593; People cept a mill built for it. Starr v. Gregory
V. Stockton, etc., R. Co., 49 Cal. 414; Wyan- Consol. Min. Co., 6 Mont. 485, 491, 13 Pac.

dotte v. Corrigan, 35 Kan. 21, 10 Pac. 99. 195, 198.

9. New Haven, etc., Co. v. Hayden, 107 Circumstances putting a dealer on inquiry

Mass. 525. as to the powers of a general superintendent.

10. Walker v. Detroit Transit R. Co., 47 Planters' Rice Mill Co. v. Olmstead, 78 Ga.

Mich. 338, 11 N. W. 187. 586, 3 S. E. 647.

11. New Albany, etc., R. Co. v. Haskell, 11 15. Union Gold Min. Co. v. Rocky Moun-
Ind. 301. tain Nat. Bank, 1 Colo. 531; Powrie r. Kan-

Written instruments which do not confer sas Pac. R. Co., 1 Colo. 529; Consolidated

upon the "superintendent" of a street rail- Gregory Go. v. Raber, 1 Colo. 511; Starr v.

road the power to bind the company by con- Gregory Consol. Min. Co., 6 Mont. 485, 491,

tracting for medical attendance to an em- lb Pac. 195, 198. The superintendent of the

ployee. Stephenson v. New York, etc., R. Co., New Albany and Vincennes road in Indiana
2 Duer (N. Y.) 341. Compare supra, X, C, was not liable to holders of certificates issued

6, a et sea. by the commissioner appointed under the In-

12. Adriance v. Roome, 52 Barb. (N. Y.) diana acts of 1843 and 1844, relating to that

399. road, for the non-payment of money due on
13. Union Gold Min. Co. v. Rocky Moun- such certificate. Clendenin t'. Frazier, 1 Ind.

tain Nat. Bank, 1 Colo. 531. 553.

14. Shepherd i: Milwaukee Gas Light Co., 16. Georgia Military Academy v. Estill, 77

11 Wis. 234. Ga. 409.

[X, C, II]
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absence of evidence it will not be presumed that the business manager of a

theatrical company has the power to engage performers for a year."

d. Powers of General A&ent Who Is Also President. The fact that a person

having an active conduct of the business of a corporation is also its president does

not operate as a limitation upon the powers usually exercised by its genei-al agents

or managers. His authority is not limited to that possessed by virtue of his office

as president, but is incidental to the management of the business.''

IS. His Liability to the Company. The manager of an investment company
who indorsed notes given in renewal of notes indorsed by him personally before

the organization of the company, which the funds of the company were ulti-

mately used to pay, was held liable to the assignee of the company therefor, in

the absence of an undertaking by the company to indemnify him against out-

standing indorsements.'^

14. His Liability to Third Persons For Negligence, Misfeasance, Etc. The
personal liability of the managing agents of corporations for injuries to third per-

sons depends upon the question whether the wrongful act or neglect is to be
regarded as a misfeasance or as a mere nonfeasance or breach of duty toward his

principal, the corporation. The manager of a corporation in charge of its work
of constructing and building has been held liable to the person injured in conse-

quence of his failure to erect a scaffold which was necessary to protect persons

near the walls of the building.™ An officer of a lumber company, who is also

its managing agent, may be held personally liable for setting an inexperienced

and ignorant employee at work on a machine which the officer knows to be
dangerous.^'

D. Powers of Other Subordinate Corporate Agents— l. General Con-

siderations Relating to Appointment, Tenure of Office, and Powers of Such Agents
— a. Appointment, Tenure, Salaries, Removal, Control of Directors Over—
(i) Power op Directors to Appoint. The power of directors to appoint sub-

ordinate agents, to make contracts with them touching their compensation, and
the tenure of their agency is of course not open to question.^

(ii) IfoT Necessary That Directors Should Appoint— (a) In General.

On the other hand it is not at all necessary that subordinate agents, servants, and
employees should, in order to be entitled to- recover compensation for their serv-

ices, derive their appointment from the directors, or that the directors should at

a formal meeting either authorize or ratify tlie appointment.^

(b) Ministerial Officers and Agents May Appoint. For many purposes the

ministerial officers and agents of tlie corporation may employ persons to perform

services for it ; and such employment, being within the scope of the agent or

officer's duty, binds the corporation.^

17. Vogel V. St. Louis Museum, etc.. Gal- entries in the books. San Pedro Lumber Co.

lery, 8 Mo. App. 587.
'

v. Reynolds, 121 Cal. 74, 53 Pae. 410, opin-

18. Ceeder v. H. M. Loud, etc., Lumber Co., ion by Henshaw, J.

86 Mich. 541, 49 N. W. 575, 24 Am. St. Rep. 20. Mayer v. Thompson-Hutchinson BIdg.
134. Co., 104 Ala. 611, 16 So. 620, 53 Am. St. Rep.

19. Minneapolis Trust Co. v. Clark, 47 88, 28 L. R. A. 433.

Minn. 108, 49 N. W. 386. 21. Greenburg v. Whitcomb Lumber Co.,

Thefts of bookkeeper.— The manager of a 90 Wis. 225, 63 N. W. 93, 48 Am. St. Rep.
corporation placed in immediate control and 911, 28 L. R. A. 439. But the manager of a
direction of all persons in its employ, and corporation was exonerated from personal lia-

whose duty it was to cause regular and ac- bility to an injured employee resulting from
curate accounts of all transactions of the his failure to examine the appliances with
corporation's business to be kept by a compe- which the employee was required to work,
tent bookkeeper, was held liable for thefts of where he did not know that they were unsafe,

the bookkeeper, which the manager would O'Neil v. C. Young, etc.. Seed, etc., Co., 58
have discovered if he had given proper atten- Mo. App. 628.

tion to his duties, and which the bookkeeper 22. Mobile Branch State Bank v. Collins,

was led to make by embezzlements by the 7 Ala. 95.

manager, to conceal which he had the book- 23. 4 Thompson Corp. § 4873.

keeper make false, deceptive, and fraudulent 24. 4 Thompson Corp. § 4873.

[X,D. 1, a, (II), (B)]
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(hi) Proof of Appointment of Agent. We are dealing now with agents
other than the regular officers of the corporation, whose appointment rests in con-
tract, and whom the corporation may, as in the case of a mere clerk, remove at
pleasure,^ subject only to a civil liability for damages for breach of their contract
with him. It must have been inferred from what has preceded that an entry
upon the records of a corporation of the resolution appointing an agent is not
essential to the validity of the appointment, unless the charter or by-laws abso-
lutely require such entry to be made.'^ Nor unless the charter otherwise pre-
scribes need such an appointment be made in writing "^ or by a vote or resolution ^

of the board of directors or trustees ; nor need a resolution of appointment be
entered upon the minutes.^' Still less need it be evidenced by an instrument
under the corporate seal ; ^but such appointments may be proved by parol ^' and by
evidence of habitual action and recognition, under principles hereafter discussed.'^

As corporations from their nature can act only through agents, a grant of power
to a corporation to do a particular act carries with it by necessary implication
the_ grant of a power to appoint suitable agents by whom to perform such act.

It is therefore held that a corporation may employ an agent to perform services
consonant with its general design, without any specific authority for that purpose
conferred by the charter.'^ But as courts cannot judicially notice the by-laws of
corporations, or even their charters where they are granted by special acts of
the legislature, unless the statute law otherwise provides,'** a party claiming the
existence of such a power under the charter or by-laws must introduce them in

evidence.^

(iv) Liability of Cobpoeation Reoeivino Benefit of Sesyices of
Agents so Appointed— (a) In General. In other cases if an officer employs

25. Martino v. Commerce F. Ins. Co., 47
3sr. Y. Super. Ct. 520.

26. Smiley v. Chattanooga, 6 Heisk. (Tenn.)

004, where it was so held in an action against
a city for labor upon a smallpox hospital,
where the city records failed to show the ap-
pointment upon the health committee of the
alderman who engaged plaintiff. When there-

fore three persons organized a joint-stock cor-

poration, all being directors, and at a meet-
ing agreed that one of them should be em-
powered to act for and bind the corporation,

it was held that the corporation was bound
by their action and by that of the agent duly
authorized, and that it was not necessary to
this result that there should have been pre-

vious notice of the meeting or written resolu-

tion or record of what was done. Wood v.

Wiley Constr. Co., 56 Conn. 87, 13 Atl. 137.

27. Hamilton v. Newcastle, etc., R. Co., 9

Ind. 359; Richardson v. St. Joseph Iron Co.,

5 Blackf. (Ind.) 146, 33 Am. Dee. 460; Wil-
liams V. Christian Female College, 29 Mo.
250, 77 Am. Dec. 569.

28. Williams v. Christian Female College,

29 Mo. 250, 77 Am. Dec. 569 ; Kraft v. Free-

man Printing, etc., Assoc, 87 N. Y. 628.

29. Elysville Mfg. Co. v. Okisko Co., 1

Md. Ch. 392.

30. Bates v. State Bank, 2 Ala. 451; La-
throp V. Commercial Bank, 8 Dana (Ky.

)

114, 33 Am. Dec. 481; Planters' Bank v. Biv-

ingsville Cotton Mfg. Co., 10 Rich. (S. C.)

•95; Fleckner v. U. S. Bank, 8 Wheat. (U. S.)

338, 5 L. ed. 631.

31. Hamilton c. Newcastle, etc., R. Co., 9

Ind. 359; Richardson v. St. Joseph Iron Co.,

[X, D, 1, a, (ill)]

5 Blackf. (Ind.) 146, 33 Am. Dec. 460; De-
troit v. Jackson, 1 Dougl. (Mich.) 106.

32. See infra, XII, F, 3, e, (I) et seq.

33. Kitchen v. Cape Girardeau, etc., R. Co.,

59 Mo. 514. See also Sharp v. New York, 40
Barb. (N. Y.) 256, 25 How. Pr. (N. Y.) 389.

See infra. XVII, E, 1.

34. See supra, I, M, 2.

35. Haven v. New Hampshire Insane Asy-
lum, 13 N. H. 532, 38 Am. Dec. 512.

Points as to the appointment of corporate
agents.— That a member of a committee ap-
pointed by a town to procure subscriptions for

the stock of a railroad company is not an
agent of the corporation. Beloit, etc., R. Co.

V. Palmer, 19 Wis. 574. That an instrument
showing that A had been appointed agent of

a foreign corporation " for transacting busi-

ness at I," filed in accordance with Ind. Rev.
Stat. (1881), § 3022, made A the company's
general agent at that place. Morrow v. U. S.

Mortgage Co., 96 Ind. 21. That an agent of

a bank, being required to produce a sworn
copy of his appointment, if of record on the
books of the bank, does so by annexing what
purports to be a copy from the books, and
swearing to it, although he does not expressly
state that he compared it with the original.

Henderson v. Montgomery Bank, 11 Ala. 855.

Authority may be conferred upon a corporate
officer to act in a class of cases by a single

resolution of the directors as well as by a
separate resolution for each case. Elwell v.

Dodge, 33 Barb. (N. Y.) 336. See further
as to the appointment of corporate agents
Kalamazoo Novelty Mfg. Works r. Macalister,

40 Mich. 84; Felton r. McClave, 46 N. Y.
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a person to perform a service for the corporation, and it is performed with the

knowledge of the directors, and they receive the benefit of tsuch service without

objection, the corporation is liable upon an implied assumpsit.^

V

(b) Such Subordinate Agents Entitled to Recover Compensation on Imjplied

Assumpsit. The rule in regard to directors ^"^ does not extend so far as to pre-

vent a mere ministerial agent or servant of a subordinate character, for whose
ealary no provision has been made by corporate action, from recovering a quamtum
Tneruit on an implied assumpsit.^

{y)^ Removal of Ministerial A gmnts. The ministerial agents of a corpo-

ration, not holding for fixed terms, defined and limited by statute or by-laws, may
be removed by the body that chose them, subject only to a right of action against

the corporation, if such removal resulted in a breach of their contract of

employmen t.^^

b. Corporation Bound by Acts of Their Agents Same as Natural Persons—
(i) Oenemal Rule. The general rule of law is that corporations are bound by
the acts and declarations of their agents, done or made within the general scope
of their authority, the same as natural persons are,*' unless their charters or gov-
erning statutes otherwise provide."

(ii) Not Bound bt Acts or Engagements ofAgents NotWitsinLimits
OF Their Authority. On the other hand a corporation is not as a general rule

any more than a natural person bound by any acts or engagements of its agents
which are not within the limits of the authority conferred on them.*^

(hi) Not Necessary That There Should Ha ve Been ExpressA uthori-
zation or Approval by Corporation. Therefore it has been held error to

refuse to instruct a jury that " an individual ofiicer of a corporation cannot by his

acts bind the corporation, unless such acts are authorized or approved by the

Super. Ct. 53; Hancock v. Holbrook, 9 Fed.

353, 4 Woods 52.

36. Hooker v. Eagle Bank, 30 N. Y. 83, 86
Am. Dec. 351.

37. See supra, IX, Q, 1.

38. Waller v. Commonwealth Bank, 3 J. J.

Marsh. (Ky.) 201.

Index to other holdings.— Circumstances
under which an employee of a railroad com-
pany was held not entitled to recover com-
pensation for obtaining a contract for the con-

struction of the road, notwithstanding the
promise of its president to see him paid. Van
Valkenburgh v. Thomasville, etc., E. Co., 4
N. Y. Suppl. 782, 22 N. Y. St. 379. Payment
of brokerage to a shareholder for placing com-
pany's shares a breach of trust. In re Faure
Electric Accumulator Co., 40 Ch. D. 141, 58
L. J. Ch. 48, 59 L. T. Eep. N. S. 918, 1 Meg.
99, 37 Wkly. Eep. 116. Dismissal by a rail-

road company of a servant without giving
him three months' notice, etc., because of an
ofifensive letter written by him. East Anglian
E. Co. V. Lythgoe, 10 C. B. 726, 15 Jur. 400,
20 L. J. C. P. 84, 2 Eng. L. & Eq. 331, 70
E. C. L. 726. Promise of superintendent when
no evidence of agreement to raise salary of

employee. Eaysor v. Berkeley Co. E., etc.,

Co., 26 S; C. 610, 2 S. E. 119. No payment
of compensation for an act prohibited by law,
as for securing a loan to a corporation pro-

hibited from doing business within the state.

Dudley v. Collier, 87 Ala. 431, 6 So. 304, 13

Am. St. Eep. 55. Action by a secretary for
"his salary, counter-claim for an unpaid as-

sessment on stock purchased by such cred-

itor— materiality of a, special interrogatory
to the jury. Cormac v. Western White Bronze
Co., 77 Iowa -32, 41 N. W. 480.

39. In re A. A. Griffing Iron Co., 63 N. J. L.

357, 46 Atl. 1097 [affirming 63 N. J. L. 168,

41 Atl. 931].

40. Smith v. Atlas Steam Cordage Co., 41
La. Ann. 1, 5 So. 413; Essex Turnpike Corp.
V. Collins, 8 Mass. 292; Leggett v. New Jer-
sey Mfg., etc., Co., 1 N. J. Eq. 541, 23 Am.
Dec. 728; Clark v. Washington, 12 Wheat.
(U. S.) 40, 6 L. ed. 544.

41. Covington v. Covington, etc.. Bridge
Co., 10 Bush (Ky.) 69.

42. Connecticut.— Hartford Bank v. Hart,
3 Day 491, 3 Am. Dec. 274.

Kentucky.— Mt. Sterling, etc.. Turnpike
Eoad Co. V. Looney, 1 Mete. 550, 71 Am. Dec.
491.

Louisiana.— Eeynolds, etc., Constr. Co. v.

Police Jury, 44 La. Ann. 863, 11 So. 236;
Seibrecht v. New Orleans, 12 La. Ann. 496.V

Mississippi.—Commercial Bank v. Bonner,
13 Sm. & M. 649; State v. Commercial Bank,
6 Sm. & M. 218, 45 Am. Dec. 280.
New York.— Brady v. New York, 2 Bosw.

173, 7 Abb. Pr. 234, 16 How. Pr. 432 {afj

in 20 N. Y. 312, 18 How. fr. 343] ; Appleby
V. New York, 15 How. Pr. 428; McCuIlough
V. Moss, 5 Den. 667.

Pennsylvania.—Pittsburg, etc., E. Co. v. Al-
legheny County, 79 Pa. St. 210.

Wisconsin.— Chicago, etc., E. Co. v. James,
22 Wis. 194.

United States.— Washington Gaslight Co
V. Lansden, 172 U. S. 534, 19 S. Ct. 296, 43
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corporation." " But there are plainly many states of fact where the giving of
such an instruction would be error."

(iv) Binds Corporation bt Contract Where Purpose to Act For Cor-
poration Is Manifest From WSOLE Instrument. It has been well said that
a contract executed by an agent or officer of tlie corporation is the contract of
the corporation, where the officer or agent acts within the scope of his authority,
and the purpose to act for the corporation is manifest from the contract taken as

a whole.*^

(v) Binds Corporation Where It Is Not His Purpose to Act For It.
But a corporation will incur responsibility in many cases for the acts of its agent,
where it is not his purpose to act for the corporation, but where he acts in viola-

tion of his duty, or even without authority to do the particular act, or even
against the express orders of his superior, provided the act be within the general
scope of his authority, and the injured party be innocent of knowledge that he
is transcending his powers.^''

e. Individual Shareholders and Directors No Inherent Authority as Agents of
Corporation. It has already been pointed out*^ that a corporation cannot be
bound by the acts or declarations of individual members, whether shareholders or
directors, but can be bound only by the voice of the corporators or the directors,

when acting or speaking in a body, and generally in a meeting duly convened.**

d. Distinction Between General and Special Agents. In defining the authority

of agents, not only of corporations, but also of individuals, the terms " special

"

and "general" are frequently applied to such agents, for the purposes of classifi-

cation. It has been said that the agents of corporations, like those of natural

persons, are either general or special ; that is, they act for the corporation either

by virtue of a general power which attaches to their office by known usage, or

by law, or else in virtue of an authority specially conferred upon them.*' It may
be doubted whether these distinctions are of much practical value in the admin-
istration of justice.*

L. ed. 543 [reversing 9 App. Cas. (D. C.) 508,

24 Wash. L. Rep. 807].

43. Brooklyn Gravel Eoad Co. v. Slaughter,

33 Ind. 185.

44. See supra, X, A, 1, b, (vn) ; X, A, 1,

b, (xn).
45. Bryson v. Johnson County, 100 Mo. 76,

13 S. W. 239. Compare infra, XII.
46. Madison, etc., R. Co. v. Norwich Sav.

Soe., 24 Ind. 457. For instance if it is a
part of the general duty of the ticket agent

of a railway corporation to post in his office

a notice pertaining to the business carried on
there, and he posts such a notice containing a
libel upon a third person, the corporation will

be responsible for it to such third person in

damages. Fogg v. Boston, etc., R. Corp., 148

Mass. 513, 20 N. E. 109, 12 Am. St. Rep.
583.

47. See supra, IX, 0, 5 ; IX, E, 1, a et seq.

48. Indiana.— Harris r. Muskingum Mfg.
Co., 4 Blackf. 267, 29 Am. Dec. 372.

Maine.—• Ruby v. Abyssinian Religious Soc,
15 Me. 306.

Maryland.— State University v. Williams,
9 Gill & J. 365, 31 Am. Deo. 72.

Massachusetts.— Canal Bridge v. Gordon,
1 Pick. 297, 11 Am. Dec. 170; Hayden v. Mid-
dlesex Turnpike Corp., 10 Mass. 397, 6 Am.
Dec. 143.

Neip York.— Lawrence v. Gebhard, 41 Barb.
575.

Pennsylvania.— Allegheny County Work-
house V. Moore, 95 Pa. St. 408.

Vermont.-— Wheelock v. Moulton, 15 Vt.
519.

England.— Bramah i;. Roberts, 3 Bing. N.
Cas. 963, 32 E. C. L. 441.

The distinction between a corporation and
the aggregate of the members forming such
corporation is well illustrated by the case of

Practical Knowledge Soc. v. Abbott, 2 Beav.
559, 4 Jur. 453, 9 L. J. Ch. 307, 17 Eng. Ch.
559.

Corporation not bound by statement of a
single director that the corporation would
pay for goods furnished an employee. Rice v.

Peninsular Club, 52 Mich. 87, 17 N. W. 708.

"Managing director" no authority as
agent, unless by special appointment; as in

Wood V. Wiley Constr. Co., 56 Conn. 87, 13

Atl. 137.

For a case erroneously holding that the
separate action of the directors within their

usual sphere binds the company see Foot f.

Rutland, etc., R. Co., 32 Vt. 633.

49. Leggett v. New Jersey Mfg., etc., Co.,

1 N. J. Eq. 541, 553, 23 Am. Dec. 728, where
the doctrine is stated with more brevity than
in the text.

50. This attempted classification was dis-

approved by Comstock, T-> in Mechanics' Bank
V. New York, etc., E. Co., 13 N. Y. 599, 632.

See also the observations of Bell, J., in Smith

[X, D, 1, b, (ill)]
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e. General Rule That Corporation Is Not Bound by Declarations of Officer or

Agent as to Extent of His Authority. As such agents neither appoint themselves

nor prescribe the limits of their own authority, the fact that a person (1) not

being the officer or agent of a corporation claims to be such, or (2) being such

officer or agent claims to possess power which has not been conferred upon him,^'

will not, subject to the' exceptions elsewhere noted, bind the corporation. But
where the power may be rightfully inferred from the nature of the office itself,

to which the person has been appointed, then it has been held that the corpora-

tion is bound by his declaration tliat he possesses the power in point of fact.^^

f. Both Appointment and Powers of Agent Proved by Recognition, Adoption,

and Habitual Action— (i) In General. Stated generally, both the appointment
and the powers of an agent may be proved by his having habitually exercised

certain powers as agent with the adoption or recognition of the corporation or its

superior agents, that is, of those entitled to oppose him, without the production

of any record or other writing showing Jiis appointment or authorization.S^
(n) Rightful Possession of Power Legally Inferred From Continu-

ous Habit of Exercising It— (a) In General. In general it may be stated to

be well settled that if an officer of a corporation is allowed to exercise a particu-

lar authority in respect to the business of the corporation, or a particular branch

of it, continuously and publicly, for a considerable time ; in other words, if he is

in effect held out to the world as having authority in the premises, the corpora-

tion is bound by his acts in the same manner as if the authority were expressly

granted 5Hn which case it is not necessary in order to charge the corporation to

prove special authorization."' It is sometimes said that tlie corporation is bound
on the theory of a recognition ^ of the course of action of the agent ; but a little

V. Nashua, etc., R. Co., 27 N. H. 86, 59 Am.
Dee. 364.

51. Officers of a corporation who have no
power to bind tlie company by executing a
contr.act on its behalf cannot impose any lia-

bility upon the company by stating that the
company itself has executed a given contract,

which it has not. Hillyer v. Overman Silver

Min. Co., 6 N.ev. 51.

52. Whitaker v. Kilroy, 70 Mich. 635, 38
N. W. 606.

53. Maine.— Fitch v. Lewiston Steam-Mill
Co., 80 Me. 34, 12 Atl. 732 ; Lime Rock Bank
V. Maoomber, 29 Me. 564; Badger v. Cumber-
land Bank, 26 Me. 428.

Maryland.-—Equitable Gas-Light Co. v. Bal-

timore Coal Tar, etc., Co., 65 Md. 73, 3 Atl.

108; Eckenrode v. Canton Chemical Co., 55
Md. 51; Elysville Mfg. Co. v. Okisko Co., 1

Md. Ch. 392.

Michigan.— Detroit v. Jackson, 1 Dougl.
106.

Missouri.-— Lingenfelter v. Phoenix Ins. Co.,

19 Mo. App. 252.

Iflew York.— Phillips v. Campbell, 43 N. Y.

271; Perkins v. Washington Ins. Co., 4 Cow.
645.

Tennessee.—Smiley v. Chattanooga, 6 Heisk.

604.

Texas.— Hamm ;;. Drew- 83 Tex. 77, 18

S. W. 434.

Wisconsin.— Chicago, etc., R. Co. v. James,
22 Wis. 194.

Effect of defective appointment or want of

appointment.— Exercise of general authority

in respect to the business of a company, with

the knowledge and acquiescence of its offi-

cers, by one who purports to be its agent, will

render the corporation liable for his acts in

transactions within the corporate scope, al-

though his appointment be defective, or if

there was in fact no appointment at all. Rob-
inson Reduction Co. v. Johnson, 10 Colo. App.
135, 50 Pac. 215; Wood v. Wiley Constr. Co.,

56 Conn. 87, 13 Atl. 137; Morrill v. C. T.

Segar Mfg. Co., 32 Hun (N. Y.) 543; Chi-

cago, etc., R. Co. V. James, 22 Wis. 194.

54. Union Gold Min. Co. v. Rocky Moun-
tain Nat. Bank, 2 Colo. 248, 257 [per Hal-
lett, C. J., citing St. Louis, etc., R. Co. >'.

Dalby, 19 111. 353; Chicago, etc., R. Co. ii.

Coleman, 18 111. 297, 68 Am. Dec. 544; Ar-

desco Oil Co. v. Gilson, 63 Pa. St. 146 ; Dough-
erty V. Hunter, 54 Pa. St. 380; Alleghany
City V. McClurkan, 14 Pa. St. 81 ; Commer-
cial Mut. Ins. Co. V. Union Mut. Ins. Co., 19

How. (U. S.) 318, 15 L. ed. 636; Peyton v.

St. Thomas' Hospital, 3 C. & P. 363, 14

E. C. L. 610] ; Chicago Bldg. Soe. v. Crowell,

65 111. 453; Phillips v. Campbell, 43 N. Y.
271 ; Conover v. Albany Miit. Ins. Co., 1 N. Y.
290; Medbury v. New Y«rk, etc., R. Co., 26
Barb. (N. Y.) 564; Partridge r. Badger, 25

Barb. (N. Y.) 146; Knight v. Lang, 4 E. D.
Smith (N. Y.) 381, 2 Abb. Pr. (N. Y.) 227,

381; Smith v. Hull Glass Co., 11 C. B. 897,

73 E. C. L. 897 (note especially the language
of Maule, J., in Smith c. Hull Glass Co., 11

C. B. 897, 928, 73 E. C. L. 897) ; Allard «.

Bourne, 15 C. B. N. S. 468, 3 New Rep. 42,

109 E. C. L. 468.

55. Fayles v. National Ins. Co., 49 Mo.
380.

56. Stothard v. Aull, 7 Mo. 318.

[X, D, 1, f, (II), (a)]
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reflection will make it clear that this recognition is the same as a holding out.

The same conclusion is differently expressed by saying that if an officer of a cor-

poration openly exercises a power which presupposes a delegated authority for

the purpose, and the corporate acts show that the corporation must have contem-
plated the legal existence of such authority, the acts of such officer will be
deemed rightful, and the delegated authority will be presumed.^''

(b) Corporation Must Home Consented to Appearance of Power Exhibited
hy Agent. A governing principle, and one which brings the matter down to the

ordinary rule of estoppel in pais, is that the circumstances must have been such
that the corporation must have apparently consented to the appearance of power
exhibited by the agent.^^ To illustrate this, take the case where a sale of chattels

belonging to a corporation was made by the treasurer of the corporation, who
was not authorized by any by-law to make such sale, but was proved to have been
in the habit of doing such business, with the knowledge and sanction of the com-
pany, and to have been in fact its sole managing agent. It was held that the sale

was valid.^' A stronger illustration is found in a case where a railroad company
without objection allowed a person to rent an office on its right of way, and dis-

play a sign styling it the office of the company. It -thereby became bound by
the purchase of goods by him in its 'name, although he was in fact agent of a

foreign corporation of the same name.^
(o) Corporation Must Have Had Knowledge or Means of Knowledge of

Act of Its Agent. As in other cases where an estoppel is predicated upon pas-

sive acquiescence,*' the corporation must have had knowledge of the representa-

tions of its agent as to the existence of the particular fact in order to become
estopped from denying the existence of such fact.*^ This knowledge may, how-
ever, be imputed to the corporation where the circumstances were such that it

became the duty of the board of directors to know. For example a knowledge
of, and acquiescence in, the fact that the treasurer of a manufacturing corpo-

ration was indorsing the corporate name to commercial paper, sufficient to raise

the implication of an agency for that purpose, may be imputed to the board of

directors where even a casual examination of the books of the corporation would
have disclosed the repeated exercise by the treasurer of such an assumed
authority.^

(ill) Corporations Bovnd by Acts of Their Officers and Agents
Within Scope of Their Apparent Powers. It is but another expression of

the doctrine of the preceding paragraph to say that persons dealing in good faith

with the officers of a corporation may rely upon what they do or omit to do in

the exercise of their apparent powers.^ Stating the same doctrine differently,

authority will be presumed on the part of an officer of a corporation, who
openly exercises a power wiiich presupposes such authority, where such corporate

acts show that the corporation must have contemplated the legal existence of such

authority.*'

57. Payles v. National Ins. Co., 49 Mo. 60. Florida Midland, etc., E. Co. v. Var-

380. nedoe, 81 Ga. 175, 7 S. E. 129.

58. Mechanics' Bank ». New York, etc., E. For still another illustration see Alexander

Co., 13 N. Y. 599, 634. In New York, etc., K. v. Brown, 9 Pun (N. Y.) 641, 644, per Dan-
Co. V. Schuyler, 34 N. Y. 30, the next preced- iels, J. See also Fay v. Noble, 12 Cush.

ing case was undoubtedly overruled, but yet (Mass.) 1.

the opinion of Comstock, J., herein, contains 61. See imfra, XIV.
many observations which are sound and 62. Wheeler v. Home Sav., etc.. Bank, 188

worthy of attention. 111. 34, 58 N. E. 598, 80 Am. St. Rep. 161

59. Phillips V. Campbell, 43 N. Y. 271, [reversing 85 111. App. 28].

opinion by Peckham, J. 63. Blake «. Domestic Mfg. Co., (N. J. Ch.

Other apt illustrations will be found in 1897) 38 Atl. 241.

Lime Rock Bank v. Macomber, 29 Me. 564; 64. Home Sav., etc.. Bank v. Wheeler, 74
Dean v. Mtaa. L. Ins. Co., 4 Thomps. & C. 111. App. 261.

(N. Y.) 497; Chicago, etc., K. Co. v. James, 65. Leroy, etc., Air-Line R. Co. v. Sidell,

22 Wis. 194. 66 Fed. 27, 13 C. C. A. 308.
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(iv) TsEORT Teat Faot Tsat Oobporate Officer or Agent Exercises
CertainPowers Is Evidence of His Authority— (a) In General. Some
of the cases disclose the theory that the fact that a corporation has appointed an
agent of a particular kind or class is of itself evidence, upon which the public

may safely act, that the agent may rightfully exercise the powers belonging to

that kind or class of agents. Thus it is said that " the primary intention of a

corporation in employing an agent Is that he shall be enabled to accomplish the

purposes of the agency, and other persons are invited to deal with the agent upon
that understanding." ^ So also it is reasoned that where persons deal with an
officer of a corporation, who assumes authority to act in the premises, and no
want of authority or irregularity is brought to the knowledge of the party so

dealing with the corporation, and nothing occurs to excite suspicion of such
defect, the corporation is bound, although the agent exceeded his powers.^' An
extreme expression of the same doctrine is that corporations whose business is

necessarily conducted altogether by agents will be required at their peril to see

that the officers and agents employed by them not only know their powers but
that they do not transcend them.™

(b) JLimitation of Foregoing Dooi/rine Sioggested. It is believed that the
foregoing expressions of doctrine are applicable only to cases where the agent of

a class so habitually exercises certain powers in the face of the public that the

public fall into the habit of acting on the faith of their possessing tliem, and that

the courts, on a principle of public policy and convenience, take judicial notice

of the fact. Thus in one such case the contract of the agent bound the corpora-

tion because he was made in effect the superintendent of its business, and the

contract was in the ordinary course of its business ;
*' and in another case because

he was its president and was also in the active management of its business.™

(c) Evidence of Single Seizure of Power Not Sufficient. A single seizure of

power by a corporate officer or agent is not necessary to satisfy this rule and to

furnish evidence of its rightful possession. There must be something in the

nature of a continual or habitual exercise of it publicly and in the face of those

who have the right to oppose.''

66. Ceeder v. H. M. Loud, etc., Lumber Co., suits. It was held that the letters were ad-

86 Mich. 541, 49 N. W. 575, 24 Am. St. Rep., missible without direct evidence of author-
134. ity to write them, the presumption being in-

67. Lungstrass v. German Ins. Co., 57 dulged that the president was acting the part
Mo. 107 letting Merchants' Nat. Bank v. Bos- of a faithful executive, and with the knowl-
ton State Nat. Bank, 10 Wall. (U. S.) 604, edge and assent of the corporation. Union
19 L. ed. 1008]. Gold Min. Co. v. Rocky Mountain Nat. Bank,

68. Beneseh v. John Hancock Mut. L. Ins. 2 Colo. 248. So it has been held that where
Co., 16 Daly (N. Y.) 394, 11 N. Y. Suppl. a mortgage given to secure a loan to a cor-

714, 34 N. Y. St. 16. poration recites on its face that it was duly
69. Georgia Military Academy v. Estill, 77 authorized by the directors, the njortgagee,

Ga. 409. knowing that the corporation had power to
70. Ceeder v. H. M. Loud, etc., Lumber Co., borrow the money upon such security, has the

86 Mich. 541, 49 N. W. 575, 24 Am. St. Rep. right to assume that the necessary authority
134. existed. Manhattan Hardware Co. v. Roland,
An illustration of the manner in which the 128 Pa. St. 119, 18 AtL 429; Manhattan

courts have seemingly applied this doctrine Hardware Co. v. Phalen, 128 Pa. St. 110, 18
may perhaps be found in a case where, for the Atl. 428. But this conclusion might be placed
purpose of establishing that a certain person on the presumption which attends a corpo-
was the agent of the corporation defendant, rate instrument executed under its seal. See
plaintiff offered letters written by the presi- infra, XII, D, 3, c, (l) et seq.

dent of the corporation to that person, in 71. In conformity with this view it has
which he was addressed as superintendent of been held that neither a remittance of money
the company, and the affairs and prospects of to one as the agent of a bank by another
the company were discussed. It was shown party, and his consent to receive it as such,
that the president, for a considerable time nor his admissions, nor the fact that he is a
before this and afterward, had assumed gen- director of the bank, have any tendency to
eral authority in the affairs of the corpora- prove that he is in point of fact the agent
tion, the control of its property, payment of of the bank. Holman v. Norfolk Ba'nk, 12
its debts, and the management of its law- Ala. 369.

[X, D. 1. f, (IV), (c)]
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(d) Nor Is Evidence of the Doing of a Fevi Similar Isolated Acts. Thus
where a clerk of a corporation borrowed a sum of money from it and absconded
with it, and it was shown that in two or three previous instances he had borrowed
money of other persons in the name of the corporation, which moneys had^been
used by tlie corporation and repaid by another cleric, of which transactions the

person making the loan in question had no knowledge, it was held that the cor-

poration was not liable.'^

(v) General View That Officers and Agents of Corporations Are
Held Out as Haying Powers Commensurate Wits General Usages
OF Business in Which Corporation Is Engaged. This doctrine is that

tlie officers of a business corporation are impliedly held out to the public as having
authority to act in accordance with the general usage, practice, and course of the

business in which such corporation is engaged ; and consequently that their acts,

within the scope of such usage, practice, and course of business, will in general

bind the corporation in favor of persons possessing no knowledge of limitations

of their authority or who are not in possession of facts attaching such limitations,

such as ought to put prudent men upon inquiry ;''^ and on the other hand that

the officer or agent of the corporation binds the corporation only by his acts in

the usual course of business^* It must be manifest on a little reflection that the

first proposition can be ascribed only to managing or general agents or officers.

g. Certain Powers Ascribed to Certain Corporate OfBeers by Implication of

Law. In general toward third persons the officers of a corporation are to be
considered as having the authority usually incident to their offices ; the treasurer

to act in respect of the finances, the secretary to keep the records, the general

agent or manager to superintend the business for which the corporation was
created.'l/^ Although judicial opinion on the question is not unanimous,''' the pre-

vailing American doctrine, founded upon considerations of the most obvious

sense, justice, and business convenience, is that certain powers usually exercised

by certain otiicers of business corporations are presumed to exist in them, and
that the public in dealing with such corporations have the right to act upon this

presumption until the contrary fact is disclosed. Such powers are said to exist

in particular officers by implication of law.'"

h. Extent to Which Persons Dealing With Corporations Are Bound to Take
Notice of Authority of Their OfQeers and Agents— (i) In General. Generally

speaking all persons dealing with the officers and agents of corporations are

bound to take notice of the fact that they act under charters, general statutes,

by-laws, or usages, which more or less define the extent of their authority. Such
persons must therefore in doubtful cases at their peril acquaint themselves with

the extent of that authority.'?/

72. Martin v. Great Falls Mfg. Co., 9 N. H. sented by the acts of the cashier of a bank
51. (not specially treated of in this article, but

73. Minor v. Mechanics Bank, 1 Pet. (U. S.) see, generally. Banks and Banking) of whose
46, 7 L. ed. 47. powers the courts take judicial notice. U. R.

74. Fulton Bank v. New York, etc.. Canal v. Columbus City Bank, 21 How. (U. S.)

Co., 4 Paige (N. Y.) 127. 356, 16 L. ed. 130, where the duties of a

75. Fay v. Noble, 12 Cush. (Mass.) 1. cashier are judicially defined.

76. The contrary doctrine has been main- 78. Alabama.— Commonwealth Bank v.

tained: That there is no grant of power in Comegys, 12 Ala. 772, 46 Am. Dec. 278.

the name by which a corporate ofiBcer is desig- Connecticut.— Witte v. Derby Fishing Co.,

nated ; that persons dealing with the corpo- 2 Conn. 260 ; BuUcley v. Derby Fishing Co., 2

ration are charged with notice of the author- Conn. 252, 7 Am. Dec. 271.

ity conferred upon them, and of the limita- Ueorgia.— Hall v. Carey, 5 Ga. 239.

tions and restrictions upon it contained in the Illinois.— Chicago Bldg. Soc. v. Crowell, 65
charter and by-laws. Adrianee v. Roome, 52 111. 453.

Barb. (N. Y.) 399; Farmers' Bank v. McKee, Massachusetts.— Lyndeborough Glass Co. v.

2 Pa. St. 318. Such is the strict view taken Massachusetts Glass Co., Ill Mass, 315; New
by the English decisions, but it lacks favor in Haven, etc., Co. v. Hayden, 107 Mass. 525

;

this country. Brown v. Winnisimmet Co., 11 Allen 326;
77. A striking illustration of this is pre- Burrill r. Nahant Bank, 2 Mete. 163, 35 Am.

[X, D, i, f, (iv), (d)]
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(ii) Not Chasgeable With Notice of Secret Instructions. But where
the corporation has within the foregoing principles clothed the agent with certain

ostensible powers, third persons will not be limited by secret instructions given

to the agent restricting such powers.™
(in) Not Bound to Know That Autsoritt Is Rightfully Exercised

IN Particular Instance. Nor in the absence of fraud or collusion is the third

person dealing with the corporation through its agent bound to know that he
exercises his authority rightfully in the particular instance, the distinction being
between limits of the power conferred and the rightful exercise of it within
those limits.™

(iv) Mat Take Representation of Agent ThatPower Is Rightfully
Exercised. Having ascertained that the agent possesses the power, and that

the act about to be done is within the general limits of that power, the person
dealing in good faith with the corporation through the agent is entitled, in the

absence of notice to the contrary, or of circumstances putting him upon inquiry,

to take and rely upon the declarations and representations of the agent as to facts

and circumstances which show that he is rightfully exercising the power in the

given case.*'

(v) Whether ThiAd Persons Are Bound to Take Notice of Limita-
tions OF Authority of Agents Contained in By-Laws. Another doctrine

which seems to be gradually fading out is that unless the corporate officer or

agent has acquired the appearance of possessing the powers which he has assumed
in a given case to exercise, within the meaning of the principle already stated,^^

or unless, like a bank cashier or general manager, he is an agent of such a char-

acter that his power to do the particular act is implied in law, then the rule of the

last section extends so far as to require any person dealing with the corporation

through him to take notice of the extent of his powers, not only as conferred by
the charter or governing statute, but also as conferred or limited by the by-laws '^

Dec. 395. Compare Essex Turnpike Corp. v.

Collins, 8 Mass. 292.

MicMgan.— McLaughlin v. Detroit, etc., E.
Co., 8 Mich. 100. A fortiori if the articles of

association limit the authority of an officer,

and these are exhibited to a person dealing
with such officer, he is bound by the limita-
tion therein. Hotchin c. Kent, 8 Mich. 526.

Missouri.—• Washington Mut. F. Ins. Co. v.

St. Mary's Seminary, 52 Mo. 480; Kansas
City First Nat. Bank v. Hogan, 47 Mo. 472;
Barcus v. Hannibal, etc., Plankroad R. Co.,

20 Mo. 102.

Neio Hampshire.— New Hampshire Sav.
Bank v. Downing, 16 N. H. 187; Martin v.

Great Falls Mfg. Co., 9 N. H. 51.

Neto York.— Alexander v. Cauldwell, 83
N. Y. 480 ; Genesee Bank v. Patchin Bank, 13

N. Y. 309 ; Risley v. Indianapolis, etc., R. Co.,

1 Hun 202 ; Akin l: Blanchard, 32 Barb. 527

;

Partridge v. Badger, 25 Barb. 146; Beers v.

Phcenix Glass Co., 14 Barb. 358; Corn Exch.
Bank v. Cumberland Coal Co., 1 Bosw. 436;
Knight V. Lang, 4 E. D. Smith 381, 2 Abb.
Pr. 227 ; French v. O'Brien, 52 How. Pr. 394

;

Dabney v. Stevens, 40 How. Pr.- 341 ; Benedict
V. Lansing, 5 Den. 283; Troy Turnpike, etc.,

Co. ;;. McChesney, 21 Wend. 296; CUrk v.

Farmers' Woolen Mfg. Co., 15 Wend. 256;
Litchfield Iron Co. r. Bennett, 7 Cow. 234.

Pennsylvania.— Fox v. Northern Liberties,

3 Watts & S. 103.

Tennessee.— Farmers', etc.. Bank r. Chester,

6 Humphr. 458, 44 Am. Dec. 318.

Virginia.— Bocock v. Alleghany Coal, etc.,

Co., 82 Va. 913, 1 S. E. 325, 3 Am. St. Rep.
128.

Wisconsin.— Walworth County Bank v.

Farmers' Loan, etc., Co., 16 Wis. G29.

Collection of facts which did not cast upon
a person dealing with the agent of a trading
corporation the duty to make inquiry as to

his authority to sell the goods of the corpora-
tion at the price asked. Levy v. Metropolis
Mfg. Co., 73 Conn. 559, 48 Atl. 429.

79. California Ins. Co. v. Gracey, 15 Colo.
70, 24 Pac. 577, 22 Am. St. Rep. 376; Rivara
D. Queens Ins. Co., 62 Miss. 720; Benesch
V. John Hancock Mut. L. Ins. Co., 11 N. Y.
Suppl. 348, 32 N. Y. St. 73; Farmers' Mut.
Ins. Co. V. Taylor, 73 Pa. St. 342.

80. Cook V. Beatrice, 32 Nebr. 80, 48 N. W.
828.

81. Credit Co. v. Howe Mach. Co., 54 Conn.
357, 8 Atl. 472, 1 Am. St. Rep. 123; Farmers',
etc.. Bank •;;. Butchers', etc., Bank, 16 N. Y.
125, 69 Am. Dec. 678; North River Bank r.

Aymar, 3 Hill (N. Y.) 262. Although this
last case was reversed in the court of errors,
yet as the decision of that court was never
reported the court of appeals of New York,
ill the subsequent case of Farmers', etc., Bank
V. Butchers', etc., Bank, 16 N. Y. 125, 69
Am. Dee. 678 [affirming 4 Duer (N. Y.)
219], regarded it as authority for the above
proposition.

82. See supra, X. D, 1, f, (ii), (b).

83. Adriance v. Roome, 52 Barb. (N. Y.)

[X, D, 1, h, (v)]
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of the corporation. More broadly and loosely it has been said that " every per-

son dealing with a corporation is bound to take notice of its constitution, by-laws,
and ways of doing business." ^ To this extent the principle already considered
holds good, that a person dealing with a corporation is bound to know whether or

not the person who assumes to represent it and to act in its name is authorized to

do so.^'' The theory which justifies this rule is that the ministerial oificers of cor-

porations are presumptively special and not general agents,^^ and that the only
general agents in contemplation of law are the directors, when acting together as

a board. But it elsewhere sufficiently appears ^'^ that the tendency of modern
decisions is to regard the by-laws of private corporations as being in the nature
of private rules and regulations for the government of the officers, agents, and
members of the corporation as among themselves, and not as governing the rela-

tions of the corporation with strangers who have no notice of such by-laws, and
who have not the means of rightfully acquiring knowledge of them. The rule

which requires strangers to notice tliem at their peril seems to be shockingly
absurd and unjust. The true doctrine is that the by-laws of a corporation limit-

ing the authority which would ordinarily be inferred from the employment pur-

sued by its agent are binding on a third person who knows of them, but not if

he does not know of them.'^ For example the by-laws of a corporation engaged
in carrying on a large department store do not affect contracts made with third

persons who relied on the apparent authority of the executive agents of such
corporation.^'

(vi; Strangers Deal With Corporate Agents Acting For Themselves
AT Their Peril. A person who enters into a contract with a corporate officer or

agent, knowing that he is not acting for the corporation, cannot of course hold

the corporation liable on the contract.'" The rule is the same where the circum-

stances put him upon inquiry. Therefore one who receives from an officer of a

corporation the securities of the corporation as security for a personal debt of

such an officer does so at his peril.'^

i. Proof of Authority of Corporate Agent— (i) Provable by Books and
Records of Corporation— (a) In General. The books and records of the

corporation as elsewhere seen are admissible against the corporation 3 on the

footing of self-disserving statements or admissions made by it. A transaction

entered upon the books of the corporation, although by its ministerial officers, is

presumed to have been done with the knowledge and assent of the trustees, who
are responsible for the acts of the officers whom they place and retain in posi-

tion.'' The records of the corporation may be admitted to prove any other

relevant fact. For example the records of a shareholders' meeting are admissible

in evidence in an action against the corporation to recover the value of services

399; Dabney v. Stevens, 2 Sweeny (N. Y.) authority conferred upon them, and of the

415, 10 Abb. Pr. N. S. (N. Y.) 39, 40 How. limitations and restrictions upon it contained

Pr. (N. Y.) 341. in the charter and by-laws. Nor is there any
84. Bocock V. Alleghany Coal, etc., Co., 82 grant of power in the name by which such of-

Va. 913, 1 S. E. 325, 3 Am. St. Rep. 128; Acer is designated. Adriance v. Roome, 52

Boekover v. Life Assoc, of America, 77 Va. Barb. (N. Y.) 399.

85. See also Haden v. Farmers', etc., F. 87. See supra, V, A, 5.

Assoc, 80 Va. 683 ; Life Assoc, of America v. 88. Hallenbeck v. Powers, etc.. Casket Co.,

Rundle, 103 U. S. 222, 26 L. ed. 337. 117 Mich. 680, 76 N. W. 119.

85. Credit Co. v. Howe Mach. Co., 54 Conn. 89. Standard Fashion Co. v. Seigel-Cooper

357, 8 Atl. 417, 1 Am. St. Rep. 123; Smith v. Co., 44 N. Y. App. Div. 121, 60 N. Y. Suppl.

Co-operative Dress Assoc, 12 Daly (N. Y.) 739.

304; Bocock v. Alleghany Coal, etc., Co., 82 90. Patten v. Climax Quick Tanning Co.,

Va. 913, 1 S. E. 325, 3 Am. St. Rep. 128. 40 N. Y. App. Div. 607, 57 N. Y. Suppl. 758.

86. Officers of a corporation it is said are 91. Wheeler v. Home Sav., etc, Bank, 188

special and not general agents; consequently 111. 34, 58 N. E. 598, 80 Am. St. Rep. 161

they have no power to bind the corporation [reversing 85 111. App. 28].

except within the limits prescribed by the 92. See supra, VI, P, 5, b. (l).

charter and by-laws. Persons dealing with 93. Paine v. Irwin, 59 How. Pr. (K Y.).

such officers are charged with notice of the 316.
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rendered, to prove that the improvement with respect to which the services were
rendered was recognized by the corporation.'*

(b) If Books Not Produced, Secondary Evidence of Their Contents Neces-

sary. When an effort is made to prove the fact of agency by an order upon the

corporate books the books themselves must be produced or secondary evidence
given of their contents after notice to produce them.'^

(ii) Provable by Other Relevant Written Instruments. Proof may
also be made by other written instruments which afford evidence of official acts

done. Thus it has been held that checks purporting to have been drawn by the

president of a canal company on their treasurer in favor of contractors are evi-

dence to show that such person acted as their president ; ^^ and similar instruments
might no doubt be admitted under proper conditions, at least on the footing of

relevant circumstances, to be considered in connection with other facts for the

purpose of proving the powers of subordinate agents.

(hi) Provable by Parol. The power of a corporate agent may be proved
by parol evidence.'^

(iv) Provable BY Circumstantial Evidence. The authority of an agent
of a corporation, like that of an agent of a natural person, may be proved by
facts and circumstances, written evidence not being necessary.'*

(v) Provable by Parol Evidence of Recognition and Habitual
Action. Proof may also be made by parol evidence, including evidence of rec-

ognition or of habitual action, under principles already discussed. To illustrate :

The testimony of a director of a railroad company as to the official position and
authority of a certain person as member of the executive committee, coupled

with evidence that he was recognized and acted as such, is competent and suf-

ficient to show his aixthority to act for the corporation as to third persons.'' So
evidence that a contract for the keeping of the horses of a canal company was
made in behalf of the corporation, by one who was directed to make it by the

assistant of the general superintendent of the corporation, and, that the corpora-

tion sent their horses to be kept under the contract, and that they were so kept
for several weeks, has been held sufficient evidence to leave to the jury the ques-

tion of the authority from the corporation to make the contract."^

(vi) Proof Helped Out by Presumption of Right-Acting. Finally, at

a certain limit, the party affirming the agency need not go further, but his proof

will be helped out by the presumption of right-acting on the part of the corpo-

rate officials.^ Thus it has been held that in an action against a corporation upon
a note signed by its officers, where it appears that the execution of the note was
expressly authorized at a meeting of the board of directors, it will be presumed

94. Clarke v. Warwick Cycle Mfg. Co., 174 been made by the corporation for their own
Mass. 434, 54 N. E. 887. purposes, not being binding on a. stranger, he

95. Montgomery R. Co. v. Hurst, 9 Ala. may resort for proof of the agency to parol

513. evidence, just as though the record did not
96. Union Canal Co. v. Loyd, 4 Watts & S. exist, and may prove the authority given by

(Pa.) 393. a private corporation to its agent to enter

97. Ross V. Madison, 1 Ind. 281, 48 Am. into a contract on its behalf by parol evidence,

Deo. 361. although such authority was conferred at a
Evidence sufficient to sustain a finding that meeting of its directors, and although the

the general agent of a corporation was au- record was made of the resolution conferring

thorized to make a certain contract. Siemens it. Morrill v. T. C. Segar Mfg. Co., 32 Hun
Regenerative Gas-Lamp Co. v. Horstmann, 16 (N. Y.) 543. The idea of proving the au-

Atl. 490, 24 Wkly. Notes Cas. (Pa.) 396. thority of corporate officers, and this by the

98. Elysville Mfg. Co. v. Okisko Co., 5 way is not a new idea in the law, will be dis-

Md. 152. There are cases which suggest that covered by an examination of the old case of

parol evidence of the authority of such an Manby v. Long, 3 Lev. 107.

agent is only heard where there is no writ- 99. St, Louis, etc., R. Co. v. Drennan, 26

ten evidence on the records of the corpora- III. App. 263.

tion. Ross V. Madison, 1 Ind. 281, 48 Am. 1. Stone v. Western Transp. Co., 38 N. Y.
Dec. 361. But this is not the true concep- 240.

tion. The records of a corporation having 4. 4 Thompson Corp. § 4894.
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in the absence of any proof to the contrary that the board was rightfully in ses-

sion at the time such authority was given.^

(vii) Antecedent Authority Rroved by Subsequent Recognition anu
Adoption. On the principle hereafter stated* the fact of agency and the author-
ity of the agent are often proved by a subsequent recognition and adoption on
the part of those who have the power to affirm or disaffirm for the corporation,

and subsequent recognition or adoption warranting a finding that the previous act

was authorized by the corporation.'

(viii) Other Evidence Bearing on Question of Authority of Corpo-
rate Agent. In an action to I'ecover the value of services, where the corpora-

tion denies that it employed plaintiff to I'ender the services, the recoi'd of a

meeting of shareholders is admissible in evidence to show that the improvement
was recognized by the corporation.' In an action against a corporation for goods
sold and delivered evidence that an alleged officer of the corporation was in its

offices transacting its business and conversing with parties dealing with it was
held admissible in order to lay a foundation for evidence that such officer ordered
and received the goods in controversy on behalf of the corporation.'' On an issue

whether certain cattle which had been purchased by the superintendent of a cor-

poration were purchased for the corporation or for himself individually, the fact

that a note given in part payment was signed by him individually was not regarded
as being conclusive of the fact that the sale was made to him personally.'

j. Authority to Execute Seafed Instrument Ppesumed From Corporate Seal

and Proper Signatures. When the instrument is under the corporate seal the

mode of proof is easier. The rule is said to be that when the common seal of a

corporation appears to be affixed to an instrument, and the signatures of the

proper officers are proved, the courts are to presume that the officers did not

exceed their authority. The contrary must be shown by the objecting part}'.'^

k. Delivery to and Possession by Corporation. Delivery to an officer or

agent of a corporation who is empowered to receive the thing for the corporation

is of course delivery to the corporation, and his custody is the custody of the cor-

poration,^" and the corporation and not the officer or agent receiving the custody

of the thing, will be considered, with respect to the owner, as the depositary."

On the other hand the possession of the chattel by an officer of a corporation will

not be the possession of the corporation, unless the chattel is held in his official

character and for corporate purposes.^'

1. Interpretation of Grants of Power to Corporate Agents— Powers Included

by Implication— (i) In General. A grant of power by a corporation to an

agent is interpreted by the same canon which applies in the interpretation of

gTimts of power by the sovereign to corporations in their charters ; the grant of a

3. Hardin v. Iowa R., etc., Co., 78 Iowa 726, ber Tire Co., 48 N. Y. App. Div. 327, 62 N. Y.

43 N. W. 543, 6 L. R. A. 52. Suppl. 972.

4. See infra, XV, A, 1, a. 9- St. Louis Public Schools v. Risley, 28

5. Lathrop 'v. Commercial Bank, 8 Dana Mo. 415, 75 Am. Dec. 131. See Chouquette

(Ky.) 114, 33 Am. Dec. 481; Lyndeborough v. Barada, 28 Mo. 491; Berks, etc.. Turnpike
Glass Co. V. Massachusetts Glass Co., Ill Road ti. Myers, 6 Serg. & R. (Pa.) 12, 9 Am.
Mass. 315. Dec. 402. See infra, XII, D, 3, c, (n), (a)

6. Clarke v. Warwick Cycle Mfg. Co., 174 et seq.

Mass. 434, 54 N. E. 887. This rule has been applied to the case where
7. Deutz Lithographing Co. v. International the officers of a corporation who customarily

Registry Co., 32 Misc. (N. Y.) 687, 66 N. Y. are empowered to act in its behalf executed a
Suppl. 540. note in its name and caused the execution to

8. Lake Shore Cattle Co. v. Modoc Land, be authenticated by the corporate seal. Bul-
etc, Co., 130 Cal. 669, 63 Pac. 72, opinion len v. Milwaukee Trading Co., 109 Wis. 41,
by McFarland, J. 85 N. W. 115.

Evidence sufficient to raise a question for a 10. Moore v. Atlantic Mut. Ins. Co., 56 Mo.
jury whether an employee of a corporation 343.

had authority to make a contract for adver- 11. Foster v. Essex Bank, 17 Mass. 479,

tising the goods of the corporation in a maga- 9 Am. Dec. 168.

zine for two years. Conant v. American Rub- 12. Doyle v. Mizner, 40 Mich. 100.
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general power carries with it by implication a grant of all the special powers
which are necessary to effectuate the grant of the general power ; and also all

those general powers which by reasonable implication are included in the general

grant, unless in either case a purpose to exclude such special power is manifest

from some other portion of the instrument making the grant.-"^

(ii) Instances Under This Rule. To give an instance under this rule, a

grant of power to the vice-president of a bank to give a bond for the security of

county moneys loaned to the bank includes power to give collateral security." A
railway engineer was appointed by the company its agent to procure the plaintiff's

signature to a writing. He consented to a delay of one month. It was held that

the company was bound by this action.^^ A grant of power to do an act which
is severable manifestly includes the power to do a part of it.^^ So officers of a

public corporation authorized to issue a certain amount of its bonds have the

power and right, upon a sufficient reason, to issue a less amount." Again if an
agent has authority to purchase land for a corporation he may bind it by his

agreement to pay more than the consideration expressed in the deed.'^ So an
agent of a corporation charged with the performance of a particular duty may
contract for the assistance of third persons necessary for this purpose." So a

general power confided to the agent of a manufacturing corporation by its by-laws

to manage the affairs of the corporation committed to its care, to exercise the

powers committed to him according to his best ability and discretion, promptly
to collect all assessments and other sums that should become due to the corpora-

tion, and to disburse according to the order of the board of directors, who were
made a board of control over him, has been held to include— if the board of

directors did not interpose to control his proceedings— an authority to employ
workmen to carry on the business of the corporation and to pay them with its

funds or, not being in funds, to give the notes of the corpoj-ation in payment.^"

So it has been held that a resolution of the directors of a corporation whose busi-

ness necessarily' requires the employment of workmen to pay a certain rate of

compensation to a certain class of workmen does not exclude the power to hire

additional workmen on the same terms.^' The power conferred upon an officer

of a corporation to object to a plant constructed for the corporation if he is not

satisfied therewith includes the power to accept if he is satisfied.^^ A by-law of

a land company giving the president the general supervision of the business of

the company, with power to sign all contracts, empowers him to employ a

surveyor to plat the land of the company so as to bind the company for his

services.^

(in) Instances Not Included Within This Rule. On the other hand it

has been held that the grant of power by the directors of a corporation to execute

a note for a certain sum at a given rate of interest does not include the power to

execute a note which stipulates for the payment of attorney's fees in the event of

13. See infra, XVII, A, 1, c et seq. 19. Lovejoy v. Middlesex R. Co., 128 Mass.
14. Richards v. Osceola Bank, 79 Iowa 707, 480. Thus a railroad company which sends

45 N. W. 294. an agent to remove a wreck on its road gives
15. Pratt V. Hudson River R. Co., 21 N. Y. him implied authority to employ necessary

305. outside assistance and is liable to a bystander
16. Thus where a number of notes were who on his request assists in the labor and is

placed by a corporation in the hands of trus- injured by the negligence of the company in

tees, who were authorized by resolution of the furnishing defective appliances with which to

directors to dispose of any of them in a speci- do the work. Goff v. Toledo, etc., R. Co., 28
fied manner, and siich trustees transferred a 111. App. 529.

portion of them for the Durpose stated, it was 20. Bates v. Keith Iron Co., 7 Mete.
held that the transfer was valid. Warner v. (Mass.) 224.

Chappell, 32 Barb. (N. Y.) 309. 21. Hardy v. Tittabawassee Boom Co., 52
17. Chicago, etc., R. Co. v. Ozark Tp., 46 Mich. 45, 17 N. W. 235.

Kan. 415, 26 Pac. 710. 22. Frey-Sheckler Co. v. Iowa Brick Co.,
18. Kickland v. Menasha Wooden Ware 104 Iowa 494, 73 N. W. 1051.

Co., 68 Wis. 34, 31 N. W. 471, 60 Am. Rep. 23. Heinze v. South Green Bay Laiid, etc.,

831. Co., 109 Wis. 99, 85 N. W. 145.
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a suit for collection.^ Nor does the grant of power by a railroad company to
an agent to " procure a right of way " include the power to promise an owner of
land that the company will locate a depot in a certain place.''^

m. Power of Agent Cannot Exceed Powbf of Corporation— (i) In General.
In all these cases it must be borne in mind that the powers of the agents of
corporations are necessarily limited to such contracts as the corporation
may lawfully make, and to such acts as the corporation may lawfully do;^'
and that it cannot be presumed that the agent of a corporation had author-
ity to transact business which the corporation was not by its charter authorized
to engage in.^ Nor will the corporation be estopped from repudiating an
attempted contract made by its agent which the corporation itself had no power
to make.^

(ri) Power of Agent Ceases Wits Power op Corporation. Conse-
quently when the power of the corporation to do a given act ceases, as by its

dissolution, the power of an agent of the corporation to bind it or its funds in
liquidation by doing the prescribed act necessarily ceases also.^'

n. Corporation Responsible For Acts of Officers and Agents Holding Over.
If after the expiration of the term of their office or agency the corporation per-

mits the officer or agent to continue in the face of the public to exercise the duties

of the office or agency, unquestionably the corporation will be bound by such of
his acts as would bind it if he were an officer or agent dejure.^ The meaning
is that, regardless of any term of office, however specified, the agent of a corpora-
tion, like the agent of an individual, has power to bind the corporation so long as

he is held out as qualified for this purpose. Likewise if the agency be general
and unlimited in terms it continues until the principal revokes the authority or
ceases to exist."

o. Determination of Office or Agency Releases Surety on Official Bond—
(i) In General. The obligations of sureties for the conduct of officers will

not be enlarged to embrace a period beyond the term of office, although
the officer is permitted by the corporation to hold over, and no successor has
been appointed.^

(ii) When Office or Agency Determines For Pxtrpose of Tsis Rule.
Subordinate officers and agents of corporations are deemed officers of the corpora-

tion and not of the directors. Their offices and agency do not hence necessarily

terminate with the expiration of the offices of the directors, but they may continue

to perform their functions after the particular members of the board by whom
they were appointed have passed out of office.^ Consequently the sureties of the

official bond of such an agent may be liable for the faithful conduct of his duties

24. Hardin v. Iowa E,., etc., Co., 78 Iowa denying authority of agent to represent that
726, 43 N. W. 543, 6 L. R. A. 52. it will carry beyond its own line.

25. Houston, etc., K. Co. v. McKinney, 55 29. Wilson v. Tesson, 12 Ind. 285 [citing

Tex. 176. State v. Vincennes University, 5 Ind. 77].
Another illustration.— Authority given by 30. Chelmsford Co. v. Demarest, 7 Gray

the board of directors to certain officers to (Mass.) 1.

execute a bond to secure the performance of 31. Union Bank ». Eidgely, 1 Harr. & G.
a contract does not empower them to sign (Md.) 324; Thompson V. Young, 2 Ohio 334.
a bond providing for liquidating damages. 32. Mutual Loan, etc., Assoc, v. Price, 16

Roberts v. Washington Water Power Co., 19 Fla. 204, 26 Am. Rep. 703; Chelmsford Co.
Wash. 392, 53 Pac. 664. v. Demarest, 7 Gray (Mass.) 1; Bigelow v.

26. Downing v. Mt. Washington Road Co., Bridge, 8 Mass. 275; Dover v. Twom-
40 N. H. 230. bly, 42 N. H. 59 ; Peppin v. Cooper,

27. Alexander v. Cauldwell, 83 N. Y. 2 B. & Aid. 431 ; St. Saviour v. Bostock, 2
480. B. & P. N. R. 175; Liverpool Water-Works v.

28. Hood V. New York, etc., R. Co., 22 Atkinson, 6 East 507, 2 Smith K. B. 654;
Conn. 1, 502; Pennsylvania, etc., Steam Nav. Curling v. Chalklen, 3 M. & S. 502; Hassell
Co. V. Dandridge, 8 Gill & J. (Md.) 248, 29 v. Long, 2 M. & S. 363; Arlington !.'. Mer-
Am. Dec. 543. See to the contrary Perkins, ricke, 2 Saund. 411.
t\ Portland, etc., R. Co., 47 Me. 573, 74 Am. 33. Minor v. Mechanics' Bank, 1 Pet>
Dec. 507, railroad company estopped from (U. S.) 46, 7 L. ed. 47.
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after the expiration of the terms of office of the directors by whom he was
appointed.^

2. Their Declarations and Admissions— a. Declarations Made Dum Fervet

Opus. The declarations of an agent of a corporation as to the matter in his

charge, accompanying his acts as agent, stand on the same ground with the acts

themselves, and both go to show what has been the conduct of the corporation in

the matter to which they relate.^ Such declarations of agents are often called

verbal acts.

ta. Deelarations as to Present Matters. It is merely to state the same rule a
little differently, to say that declarations made by the ofiicers or agents of corpo-

rations, while acting in the course of their official duties or of the business of

their agency, with reference to the then existing state of affairs, are admissible in

evidence as part of the res gestce.^

e. Deelarations Made With Reference to Past Transactions. Asa corporation

can speak only through the mouths of its agents, their declarations or admissions

as to past transactions will be admissible in evidence against the corporation, pro-

vided it was within the scope of their office or agency to make declarations or
admissions on the particular subject.^

d. Declaration Must Have Been Made With Reference to Matters Within
Scope of Agency— (i) In General. Such declarations, in order to bind the

corporation, must of course have been made with reference to matters within the

scope of the office or agency of the person making them.^ The rights of the

shareholders are not to be affected by the irregular transactions or by the declara-

tions or confessions of their officers beyond the legal sphere of their action.^' In
other words such declarations must have been made officially and not privately.*

(ii) Authority of Corporate Officers to Make Declarations Scruti-
nized. Where it is sought to bind the corporation by the declarations of its offi-

34. Anderson v. Longden, 1 Wheat. (U. S.)

85, 4 L. ed. 42. See also Union Bank v.

Ridgely, 1 Harr. & G. (Md.) 324; Dedham
Bank v. Chickering, 3 Pick. (Mass.) 335;
Northampton Bank v. Pepoon, 1 1 Mass. 288

;

Exeter Bank v. Rogers, 7 N. H. 21. For the
governing principle see also Curling v. Chalk-
len, 3 M. & S. 502. It followed that a bond
of indemnity given to the trustees of a public
unincorporated insurance company in England
conditioned for the good conduct of a clerk

while in the service of the company remained
in full force during the period within which
the clerk continued to serve the company,
although there may have been a very con-

siderable annual fluctuation in the member-
ship of the company. Metcalfe v. Bruin, 2
Campb. 422, 12 East 400, 11 Rev. Rep. 432.

35. Toll Bridge Co. v. Betsworth, 30 Conn.
380, deelarations made by drawbridge tenders
at various times that they preferred to have
them sail through instead of warping through,
binding on the toll-bridge company.

36. Western Boatmen's Benev. Assoc, v.

Kribben, 48 Mo. 37; Union Sav. Assoc, v.

Edwards, 47 Mo. 445 ; Spelman v. Fisher Iron
Co., 56 Barb. (N. Y.) 151.

Declarations of agents of corporations af-

fecting the sureties on their official bonds.

—

Union Sav. Assoc, v. Edwards, 47 Mo. 445;
Cheltenham Fire-Brick Co. v. Cook, 44 Mo.
29; Blair v. Perpetual Ins. Co., 10 Mo. 559,
47 Am. Dec. 129; Smith v. Whittingham, 6

C. & P. 78, 25 E. C. L. 330.

37. Morse v. Connecticut River R. Co., 6

Gray (Mass.) 450 (admissions of the oflScers

of a railway company as to the manner of the
loss of a passenger's baggage) ; Malecek v.

Tower Grove, etc., R. Co., 57 Mo. 17 (declara-
tions of a street railway superintendent justi-

fying an assault upon a passenger )

.

38. National F. Ins. Co. v. Denver Consol.
Electric Co., (Colo. App. 1901) 63 Pac. 949;
Cosh-Murray Co. v. Adair, 9 Wash. 686, 38
Pac. 749 (unless previously authorized or
subsequently ratified) ; Walrath v. Champion
Min. Co., 63 Fed. 552. On this ground the
declaration of the secretary of a corporation
as to the amount due on a mortgage has been
held not admissible. Johnston v. Elizabeth
Bldg., etc., Assoc, 104 Pa. St. 394. And so
of a certificate by the treasurer of a corpora-
tion, and so also a consulting director, as to
a balance due on account of salary. Kala-
mazoo Novelty Mfg. Co. v. McAlister, 36 Mich.
327.

39. Salem Bank v. Gloucester Bank, 17
Mass. 1, 9 Am. Dec. Ill; Wyman v. Hallo-
well, etc.. Bank, 14 Mass. 58, 7 Am. Dec. 194.
The declaration of an agent outside the scope
of his agency is like the o5i*er dictum of a.

judge.

40. Stewart v. Huntingdon Bank, 11 Serg.
& R. (Pa.) 267, 14 Am. Dec. 628. See also
Pemigewassett Bank v. Rogers, 18 N. H. 255

;

Spalding v. Susquehanna County Bank, 9 Pa.
St. 28. Compare Magill v. Kauffman, 4 Serg.
& R. (Pa.) 317, 8 Am. Dec. 713, which con-
tains language which in connection with the
facts seems inconsistent with this principle,
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cers or agents, a careful scrutiny will be instituted to determine whether such
declarations are within the scope of their authority, and if found to be in excess
of it the declaration will not be left in evidence.*^ To warrant the admission of
such a declaration there must be either an actual authority or a reasonable ])re-

sumption of authority."^

6. Sueh Deelarations Must Have Been External, Not Merely Internal, Com-
munications. Such declarations, in order to bind the corporation, must have
been sometliing more than mere communications to the directory or to the share-

holders by, the officer or agent ;
'^ but where they relate to a claim against the cor-

poration, if made to the directors in the presence of claimant and allowed to pass

uncontradicted, they will be evidence against the corporation, although not
conclusive.^

f. Deelarations of Individual Shareholders Not Binding on Corporation. The
declarations or admissions of individual shareholders are not binding upon the

corporation.^

g. Declarations of Individual Directors. The declarations of a single director

will not bind the corporation, unless in addition to his office of director he is

holding some office or exercising some agency under the corporation.*^ A broad

statement of this doctrine is that neither shareholders nor directors, without special

power, can create a corporate liability ; hence the confessions, admissions, or

knowledge of either, while not engaged in the precise business conlided to them,

cannot aii'ect the corporation.*' Such declarations, to be even evidentiary against

the corporation, must be ordinarily made at a meeting of the board ;
^ otherwise

41. Wakefield v. South Boston R. Co., 117
Mass. 544; Hackney v. Allegheny County
Mut. Ins. Co., 4 Pa. St. 185; Crump i\ U. S.

Mining Co., 7 Gratt. (Va.) 352, 56 Am. Dec.
116.

42. Custar v. Titusville Gas, etc., Co., 63

Pa. St. 381.

43. Hall v. Mobile, etc., E. Co., 58 Ala. 10.

44. Williams (•. Christian Female College,

29 Mo. 250, 77 Am. Dec. 569.

45. Connecticut.— Fairfield County Turn-
pike Co. V. Thorp, 13 Conn. 173.

Georgia.— Mitchell i. Rome R. Co., 17 Ga.

574.

Maine.— Oldtown Bank v. Houlton, 21 Me.

501 ; Ruby V. Abyssinian Religious Soc, 15

Me. 306; Polleys r. Ocean Ins. Co., 14 Me.
141.

New York.— Osgood v. Manhattan Co., 3

Cow. 612, 15 Am. Dec. 304.

Ohio.— Loomis v. Eagle Bank, 1 Disn. 285,

12 Ohio Dec. (Reprint) 625.

46. Illinois.— Grayville, etc., R. Co. r.

Burns, 92 111. 302.

Maine.—Ruby v. Abyssinian Religious Soe.,

15 Me. 306.

New Hampshire.— Pemigewassett Bank r.

Rogers, 18 N. H. 255.

New York.— East River Bank v. Hoyt, 41

Barb. 441 ; Soper v. Buffalo, etc., R. Co., 19

Barb. 310.

Ohio.— Loomis r. Eagle Bank, 1 Disn. 285,

12 Ohio Dec. (Reprint) 625.

See also supra, IX, E, 1, b, (l) e* seq.

A qualification is sometimes made, " unless
they are within the scope of his ordinary
powers, or some special agency relative to the

subject-matter." Soper v. Buffalo, etc., R. Co.,

19 Barb. (N. Y.) 310, 312, per Strong, J., but
this expression is inaccurate, since no di-

[X, D, 2, d, (II)]

rector has such a power, " ordinary " or other-

wise, touching the corporation. In another
case the expression of doctrine is that the
declarations of individuals, who are directors

of a corporation, not forming a part of an
oflicial act, are not admissible to prove an
antecedent fact against the corporation.
Pemigewassett Bank v. Rogers, 18 N. H.
255.

47. Loomis r. Eagle Bank, 1 Disn. (Ohio1
285, 12 Ohio Dec. (Reprint) 625.

48. Alabama.— Holman v. Norfolk Bank,
12 Ala. 369.

Connecticut.— Fairfield County Turnpike
Co. V. Thorp, 13 Conn. 173; Hartford Bridge
Co. r. Granger, 4 Conn. 142; Lockwood r.

Smith, 5 Day 309; Hartford Bank i: Hart, 3

Day 491, 3 Am. Dec. 274.

Maine.;— Polleys v. Ocean Ins. Co., 14 Me.
141.

New Hampshire.— Pemigewassett Bank r.

Rogers, 18 N. II. 255.

New York.— Soper v. Buffalo, etc., R. Co.,

19 Barb. 310; First Baptist Church v. Brook-
lyn F. Ins. Co., 18 Barb. 69 [reversed in 19

N. Y. 305] ; National Bank v. Norton, 1 Hill

572; Osgood v. Manhattan Co., 3 Cow. 612,

15 Am. Dec. 304.

Pennsylvania.— Stoystown, etc.. Turnpike
Road Co. r. Craver, 45 Pa. St. 380; Stewart
V. Huntingdon Bank, 11 Serg. & R. 267, 14
Am. Dec. 628.

Tennessee.— Jones v. Planters' Bank, 9

Heisk. 455.

England.— Holt's Case, 22 Beav. 48; Mat-
ter of Royal British Bank, 3 De G. & J. 387,

5 Jur. N. S. 205, 28 L. J. Ch. 257, 7 Wkly.
Rep. 217, 60 Eng. Ch. 301 ; McMillan v. Liv-
erpool, etc., Steamship Co., 38 L. T. Rep.
N. S. 288.
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a single director might revoke or alter the engagements or any or all the

others.*'

h. PeFsonal Responsibility For Eproneous Declarations. Outside the limits

of fraud and negligence, tliere is in general no personal liability on the part of an
officer or agent of the corporation for damages which may accrue to a tliird per-

son in consequence of giving erroneous information to him.™
3. Powers of Ministerial Officers and Agents Touching Particular Acts—

a. Appointment of Agents, Foremen, Etc. Under a power given to the directors

of a company " to appoint a secretary and such surveyors and other assistants as

may be necessary," they have authority to appoint an agent who may sign con-

tracts on such terras as may be previously authorized by them.^* Where the

superintendent of a manufacturing corporation hired a foreman for the mill of

the company, the company was bound thereby, the contract being within the gen-
eral scope of the authority of the superintendent.^^

b. Boppowing Money. It has been well observed that the authority of the

agent of a corporation to borrow money for the use of his principal 'may be
inferred from the character of his agency, his habit of borrowing money for the

corporation, and the fact of the application of the money to the use of the cor-

poration, without any direct authority being shown by a resolution by the board
of directors.^^

e. Touching Commercial Paper — (i) Indobsinq For Accommodation—
(a) In General. The power to indorse commercial paper for the accommodation
of third persons is denied to agents, because it does not exist in the corporation

itself unless expressly granted by charter or governing statute.** Such an indorse-

ment is void in the hands of everyone who has notice that it is made for accommo-
dation,'* although good in the liands of all innocent purchasers of the paper.^^

(b) Such Power Implied From Previous Recognition. But it has been held

that a corporation cannot evade liability on negotiable paper indorsed with its

name, by their agent, for the accommodation of a third person, on the ground
that tlie agent had no authority so to indorse it, if it appears that the agent had
frequently before indorsed their paper, and procured it to be discounted by plain-

tiff, and received the avails, and that the corporation had recognized the validity

of such previous transactions.^'

(ll) ifOTBS EXEGVTED INNAXE OF CoBPORATION PRESUMED TO Be CORPO-
RATE Obligations. A note purporting to be a note of a corporation, and signed

by its agent, is therefore at the outset presumed to be a corporate obligation ;

^

and the party denying it must do so by a plea, or by an answer in the nature of

a plea, of non estfactum,, which in most jurisdictions must be under oath.''

Proof of authority necessary.— In an ac- 53. Allen v. Citizens' Steam Nav. Co., 22
tion by a bank, evidence of parol declarations Cal. 28. So as to the agent who usually
of " officers of the bank " is not admissible transacts the financial business of the com-
for the defendant, without proof of the par- pany. Elwell v. Dodge, 3.3 Barb. (N. Y.)
ticular ofEcers being authorized by the board 336; Beers ;;. Phoenix Glass Co., 14 Barb,
of directors to speak for them, even though it (N. Y. ) 358.

shojild appear that the board of directors kept 54. See infra, XVII, C, 4, a, (l) et seq.

no minutes of their transactions. Stewart v. 55. Genesee Bank v. Patchin Bank, 13
Huntingdon Bank, 11 Serg. & R. (Pa.) 267, N. Y. 309, 19 N. Y. 312.

14 Am. Dec. 628. 56. See infra, XVII, C, 4, c.

49. East River Bank v. Hoyt, 41 Barb. Evidence held not sufficient to suggest to
(N. Y. ) 441, per Clarke^ J. See also Shack- the taker of the paper that it was indorsed
elford V. New Orleans, etc., R. Co., 37 Miss. for accommodation. Chemical Nat. Bank v.

202. As to the right and necessity of con- Colwell, 16 Daly (N. Y.) 28, 9 N. Y. Suppl
sultation see supra, IX, E, 6. 285, 29 N. Y. St. 726.

50. Herrin v. Franklin County Bank, 32 57. Auburn Bank v. Putnam, 1 Abb. Dec
Vt. 274. {N. Y.) 80.

51. Wright V. Delafield, 23 Barb. (N. Y.) 58. Butts v. Cutbertson, 6 Ga. 166; Brad-
498. ley v. McKee, 3 Fed. Cas. No. 1,784, 5 Cranch

53. Peck V. Dexter Sulphite Pulp, etc., Co., C. C. 298.

164 N. Y. 127, 58 N. E. 6. 59. Instances of promissory notes held cor^

[X, D, 3, e, (ii)]
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(hi) Svcb Powebc Inferred From Pvblig Habit of Exercising Them.
Under principles already stated *" the power to make, accept; or indorse commer-
cial paper may be inferred from the public habit of exercising it. For instance
the authority of the president of a corporation to indorse notes may be shown by
acquiescence or ratification by the trustees, or by proof of such a course of dealing
by the president, and such negligence on the part of the trustees as would estop

the corporation from denying his authority.'^

(iv) Power to Appoint Agents to Draw, Indorse, Etc. The officers of
a corporation, unless prohibited by its charter, may confer authority upon an agent
to draw and execute bills of exchange on behalf of the company. And no action

in writing on the part of the board of directors is necessary in order to vest such
authority in the agent.'^

d. Arranging Novation. The novation of a debt due from a corporation is

within the autliority of a general agent who has power to pay its debts.^'

e. Increasing Capital Stock. It is plainly not within the implied powers of
any corporate officer to bind the corporation to increase the capital stock, by an
agreement with an employee that the latter shall receive stock for his services,

when the corporation holds no stock.^

f. Releasing Contracts. Where the by-laws of a corporation provided that

its superintendent should, with the approval of the president, buy and sell mate-
rial and make all contracts for the same, and that the superintendent and all

others sliould be subject to the control of the board of directors in everything
where the board should elect to exercise such control, it was held that the
president, who also held the office of superintendent, had power to release a con-

tract executed by him as president, without the seal of the company, and with-

out any express resolution or ratification of the directors ; and that a disaffirm-

ance by them, by a resolution passed two years after the release, or by bring-

ing suit on the contract six months after a knowledge of the release, was too

late.«^

g. Compromising Disputed Claims. One who is the cashier and one of tbe
bookkeepers and the corresponding clerk of a manufacturing company, and who
is sent by the company to another place to collect a bill, has no implied authority

to enter into an extraordinary contract compromising a dispute, settling unliqui-

porate obligations. Lake Shore Nat. Bank v. (N. Y.) 155, 5 N. Y. Suppl. 291, 23 N. Y. St.

Butler Colliery Co., 51 Hun (N. Y.) 63, 3 318.

N. Y. Suppl. 771, 20 N. Y. St. 688; Liebscher 63. Mulerone v. American Lumber Co., 55

v. ICraus, 74 Wis. 387, 43 N. W. 166, 17 Am. Mich. 622, 22 N. W. 67.

St. Rep. 171, 5 L. R. A. 496. Want of power in agent of manufacturing
60. See sttpro, X, D, 1, f, (i) et seq. corporation to bind the company by issuing

61. National Bank of Republic v. Navassa non-transferable " labor tickets." Stanley v.

Phosphate Co., 56 Hun (N. Y.) 136, 8 N. Y. Sheffield Land, etc., Co., 83 Ala. 260, 5 So.

Suppl. 929, 30 N. Y. St. 289. But it has 34. That the acceptance of an order by a

been held that evidence that the general agent corporation to pay money already provided

of a corporation was in the habit of giving for by a contract with it is not within a gov-

notes for such company is inadmissible, un- erning instrument requiring all contracts

less there is an offer to prove that the com- creating liabilities for the payment of money
pany had some knowledge that the agent was to be signed by at least three members of the

in the practice of giving notes in the name board of managers see French Spiral Spring

of the company. Lawrence v. Gebhard, 41 Co. vl New England Car Trust, 32 Fed.

Barb. (N. Y.) 575. Compare Dabney v. Ste- 44.

vens, 2 Sweeny (N. Y.) 415, 10 Abb. Pr. 64. Finley Shoe, etc., Co. v. Kurtz, 34
N. S. (N. Y.) 39, 40 How. Pr. (N. Y.) 341. Mich. 89. That the president and secretary

That such authority may be shown by other of a corporation have power to bind it by an
evidence than the by-laws see Brown v. Don- agreement to pay a certain number of its

nell, 49 Me. 421, 77 Am. Dec. 266. shares to a broker for procuring a loan for

62. Preston v. Missouri, etc.. Lead Co., 51 it see Arapahoe Cattle, etc., Co. v. Stevens, 13

Mo. 43. Colo. 534, 22 Pac. 823.

When corporation cannot set up its by- 65. Indianapolis Rolling Mill Co. v. St.

laws to disprove such authority see Marine Louis; etc., R. Co., 120 U. S. 256, 7 S. Ct. 542,

Bank v. Butler Colliery Co., 1 Silv. Supreme 30 L. ed. 639.

[X, D, 3, e, (hi)]
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dated damages, releabing a debt due to the company, and in effect giving away its

property.''^

4. Civil and Criminal Lubility of Ministerial Officers and Agents— a. Respon-
sibility of Officers and Agents to Corporation— (i) In Gsnebal. The otiHcers

of a corporation are merely its agents, and if they transcend or abuse their

powers they are as much responsible to their principal as the agent of an indi-

vidual is to him.^^ They are responsible to their principal for nonfeasance and
negligence in like manner as other agents. Thus, although the general agent of

a company is not responsible for bad debts, or for negligence or faithlessness of

agents necessarily employed by him, yet it is his duty to see that the debts due
the company are collected, and he must show that he exercised ordinary diligence

for that purpose.^

(ii) Their Liability TO Account TO Corporation. Officers of a corpora-

tion, to whom money borrowed by it is turned over to a third person in discharge

of a debt upon which they are personally liable, who fail to make payment until

after a receiver is appointed for the corporation, are accountable to the receiver

for such moneys.'^

b. Their Personal Liability For Trespasses — (i) In Qsneral. The command,
direction, or authorization of the master does not exonerate a servant from lia-

bility for committing a trespass, although it may make the master jointly liable

with the servant or separately ; and this rule applies to trespasses committed by
the executive agents of corporations under the orders or authorization of the

directors.™ Obviously the liability of the corporation is not essential to the lia-

bility of the officer committing the trespass ; he may be liable and it not be. It

may fall within the numerous class of cases where the doctrine of respondeat

superior does not obtain, but where the act is found not to have been authorized

by the corporation through its board of directors or other authoritative agency,

nor ratified by it, but where it is to be ascribed to the private malice of the

actor.''^ The nature of the trespass may be entirely personal to the agent, and
yet it may be done under such circumstances as involve a violation of the duty
which the corporation has assumed toward the injured person, as where the

conductor of a railway train attempted improper familiarities with a female

passenger, and an action for damages was sustained against the company,
because the wrong involved a violation of its undertaking to carry the passenger

safely.''^

(ii) Officers or Agents Not Liable For Trespasses of Subordinate
Agents. Nor will such an officer be personally liable for the trespasses of his

subordinate officer ; for the doctrine of resporhdeat superior does not apply to

66. Delta Lumber Co. v. Williams, 73 Mich. Kase, 39 Atl. 301, 41 Wkly. Notes Cas. (Pa.)

86, 40 N. W. 940. 411.

67. Austin ». Daaiels, 4 Den. (N. Y.) 299; Circumstances under which a member of a
Franklin F. Ins. Co. v. Jenkins, 3 Wend. committee of a building and loan association

(N. Y.) 130. was not liable to the association: for em-
68. Williams x>. Gregg, 2 Strobh. Eq. bezzlement of large sums of the association's

(S. C.) 297. funds by its secretary. Alpena Loan, etc.,

As to the effect of a ratification of an un- Assoc, v. Denison, 121 Mich. 159, 79 N. W.
authorized contract upon the remedy of the 1098.

corporation against its agent who made it see 70. Lightner v. Brooks, 15 Fed. Cas. No.
infra, XVI, D, 2, a. 8,344, 2 Cliff. 287. See Bonaparte v. Cam-

69. Crawfordsville First Nat. Bank v. Dove- den, etc., E. Co., 3 Fed. Cas. No. 1,617, Baldw.
tail Body, etc., Co., 143 Ind. 534, 42 N. E. 205.

924. An officer of a railroad corporation who 71. Thomson «. Sixpenny Sav. Bank, 5

is intrusted with its bonds and stock to use Bosw. (N. Y.) 293; Mill *i Hawker, L. E. l6
in constructing the road will be held to ac- Exch. 92, 44 L. J. Exch. 49, 33 L. T. Eep.
count only ,for the actual market value, al- N. S. 177, 23 Wkly. Eep. 348 ; McManus v.

though he is unable, because of the lapse of Crickett, 1 East 106, 5 Eev. Eep. 518; 2

a long period of time before he was called Thompson Neg. p. 886.

upon to account, to state precisely the amount 73. Cracker v. Chicago, etc., E. Co., 36
realized therefrom. Danville, etc., E. Co. v. Wis. 657, 17 Am. Eep. 504.

[X, D, 4; b, (11)]
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intermediate agents, but only applies to the ultimate principal, which is the
corporation.'^

(ill) WsERB Wronq Arises Out of Contract, Corporation, NotAoent,
Generally Liable. The reason for this is that the corporation, and not the
agent through whom the contract is effected, is the contracting partyy For
example where the president of a corporation made a contract with a contractor,

which involved the use of a certain patented machine for which the contractor
had no license, this did not make the president personally liable to the patentee
for a trespass.'*

e. Their Personal Liability For Ultra Vires Contracts — (i) In General.
On strictly logical grounds the agent of a corporation who enters into a contract
with a third person, professedly on behalf of the corporation, when he has no
authority, so that his contract does not bind the corporation, is not himself liable

on the contract, if that was not the intention of the parties ; but he is liable for
damages for the wrong.''

(ii) Their Liability on Theory of Breach of Warranty of Agency.
It is often said that he is liable in such a case on the theory of breach of warranty
of agency, the meaning being that he impliedly warrants his authority to make
the contract on behalf of the corporation. On tliis theory he would not be liable

on a contract previously made, but would be liable on another contract, his

implied contract of warranty of his agency.'*

d. Their Criminal Responsibility— (i) In General. The governing princi-

ple here is that an officer, agent, or servant of a corporation who does an act for-

bidden by law is responsible for it in his own person ; since the corporation is not
presumed to have given him any authority to do such an act." While in some
cases this principle may operate to shield the corporation from criminal responsi-

bility,'^ yet in others, as where the punishment is by a pecuniary fine only," the

corporation may be proceeded against jointly with the wrong-doing officer or

agent.^"

(ii) Responsible Criminally For Nuisances Jointly With Corpora-
tion. If the corporation carries on a business so offensive and injurious to the

inhabitants of the neighborhood as to constitute a nuisance, the managing officers

may be proceeded against jointly with the corporation, convicted, and fined under

a municipal ordinance ; and it is not necessary, in order to sustain such a convic-

tion, that they should be actually at work on the premises.^'

E. Their Compensation. The regular officers of a corporation, of whatever

grade, from director down, presumptively serve without compensation. They
cannot recover compensation for services rendered within the scope of their

73. Hewett v. Swift, 3 Allen (Mass.) 420; By-laws construed as giving the president

Bath V. Caton, 37 Mich. 199. To the same the right to execute necessary negotiable

principle are Brown v. Lent, 20 Vt. 529; Mil- paper without the concurrence of the treas-

ligan V. Wedge, 12 A. & E. 737, 10 L. J. Q. B. urer. Chemical Nat. Bank v. Colwell, 16 Daly
19, 4 F. & D. 714, 40 E. C. L. 366; Stone v. (N. Y.) 28, 9 N. Y. Suppl. 285, 29 N. Y. St. 726.

Cartwright, 6 T. R. 411, 3 Rev. Rep. 220; 77. Com. i). Ohio, etc., R. Co., 1 Grant (Pa.

)

Story Agency, §§ 314, 315 et seq.; 2 Thomp- 329.

son Neg. p. 1060, § 1; Wood Master and 78. Com. «. Ohio, etc., R. Co., 1 Grant (Pa.

)

Servant, §§ 281, 304. 329.

74. Lightner v. Brooks, 15 Fed. Cas. No. 79. See infra, X, D, 4, d, (li).

8,344, 2 CliflF. 287. 80. As to indictments against corporations

75. Hall V. Crandall, 29 Cal. 567, 84 Am. see infra, XIX, E, 1 et seq.

Dec. 64. 81- People v. Detroit White Lead Worlcs,.

76. It has been held that one who assumes 82 Mich. 471, 46 N. W. 735, 9 L. R. A. 722,

to execute a promissory note on behalf of a where the managing officers were the presi-

corporation, without authority, makes him- dent, vice-president, and treasurer.

self liable thereon on the theory of breach of Liability of directors and oflBcers for a con-

warranty of agency, and that when sued upon spiracy to defraud.— Reg. v. Brown, 7 Cox
the note it is for him to show his authority C. C. 442; s. c. sub nom. Reg. v. Esdaile, 1

to execute it for the corporation. Harwood F. & F. 213. See also Reg. v. Burch, 4 F. & F.
V. Humes, 9 Ala. 659. 407.

[X, D, 4, b, (ll)]
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official duties upon an implied contract,^ut any right to compensation for such

services must be sought for in an express contract.^y This does not necessarily

apply to extra services clearly outside of the dutifes of the office, such for example
as services as manager of the business of the corporation performed by a director,^

or where the general manager of a corporation renders valuable services in its

behalf outside of his duties as trustee and treasurer ;
^^ or where the superintend-

ent of a mining company renders unusual and extraordinary services in extin-

guishing a fire in a mine,^^ Nor should officers of a corporation be deprived of

all compensation for their services because the amounts to be received by them
were not definitely fixed before they entered upon the discharge of their duties.^^

In short an officer of a corporation may be entitled to compensation under an
implied contract, where services clearly outside his ordinary duties as such officer

are performed under circumstances showing that it was well understood by the ^^
proper corporate officers as well as himself that the services were to be paid tor.^^
Decisions are met with which restrain this doctrine especially as to directors who
constitute a portion of the governing body, and who are under the temptation to

vote compensation to themselves for extra services. One view is that a director

of a corporation employed by the board to perform service for the corporation

not necessarily incidental to his ordinary duties is not entitled to compensation
unless it is fixed by corporate action bqfore the services are rendered.^5^ JSIor will

an officer of a corporation be allowed to receive an increase of his salary in pur-

suance of a resolution, the adoption of which depended upon and was accom-
plished by his own vote as trustee, although the increase was a reasonable one.'"

Statutes making embezzlement and con-

version of corporate funds larceny see 4
Thompson Corp. § 4999, where many such
statutes are collected. Statutes defining such
offenses as embezzlement see 4 Thompson Corp.

§ 5000 and statutes cited. Statutes making
such offenses misdemeanors or high misde-
meanors see 4 Thompson Corp. § SOOl and
statutes cited. Statutes declaring such of-

fenses a felony but without civil remedies
being merged see 4 Thompson Corp. § 5002.

Sufficiency of indictments under such statutes

see 4 Thompson Corp. § 5003 and citations.

Various questions in the interpretation of

such statutes see 4 Thompson Corp. § 5004
and citations.

82. Barry v. Coffeen Coal, etc., Co., 52 111.

App. 183.

83. Brown v. Valley View Min. Co., 127

Cal. 630, 60 Pac. 424 tmining corporation not
liable for services in watching its mine, per-

formed by shareholders chiefly interested

therein) ; Danville, etc., R. Co. v. Kase, 39
Atl. 301, 41 Wkly. Notes Cas. (Pa.) 411;
McMuller v. Ritchie, 64 Fed. 253 (officer of

mining company not allowed compensation
for buying land, extending market for its

ores, etc., where such services were rendered
without contract or expectation of payment,
and no account of expenses was kept by such
officer )

.

84. Bassett v. Fairchild, (Cal. 1900) 61

Pac. 791 iaffm-med in 132 Cal. 637, 64 Pac.

1082, 52 L. R. A. 611].

85. Dwight V. Williams, 25 Misc. (N. Y.)

667, 55 N". Y. Suppl. 201.

86. Fox V. Mackay, 123 Cal. 580, 56 Pac.

434.

87. National Loan, etc., Co. v. Rockland
Co., 94 Fed. 335, 36 C. C. A. 370.

88. Felton v. West Iron Mountain Min. Co.,

16 Mont. 81, 40 Pac. 70.

89. Rose V. Eclipse Carbonating Co., 60
Mo. App. 28.

90. Wickersham v. Crittenden, 103 Cal.

582, 36 Pac. 602.

OfiScers of a corporation were compelled to
account for all sums withdrawn for salaries,

together with interest thereon, where they
had voted them for the purpose of depriving
shareholders of the results of a litigation in

case they should be successful, although the
officers were paid nominally and partly for

services rendered to the company. Eaton v.

Robinson, 19 R. I. 146, 31 Atl. 1058, 32 Atl.

339, 29 L. R. A. 100.

A director appointed engineer in chief was
not entitled to compensation as such, where
the resolutions fixing his compensation were
reconsidered at the next meeting of the board,
and the question of his compensation was
postponed until a future time, and was never
again called up, since there was no contract
to pay compensation, and he was not entitled

to it on an implied contract. Savannah Cot-
ton Mills V. Cunningham, 100 Ga. 468, 28
S. E. 435 ; In re Steam Dredge No. 1, 87 Fed.
760.

The fact that a corporation is without funds
with which to pay salaries does not relieve
it of liability for the salary of its secretary,
so long as it prmits him to remain in office

and accepts his services. Mobile, etc., R. Co.
V. Owen, 121 Ala. 505, 25 So. 612.

In action may make claim in form of an
account.— A salaried officer of a corporation
elected and serving from year to year, whose
yearly compensation is fixed by a resolution
of the board of directors, may in an action
therefor make out his claim in the form of

[X.E]
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XI. RIGHTS AND REMEDIES OF SHAREHOLDERS.

A. Right to Inspect Books and Papers of Corporation— l. Nature and

Extent of This Right at Common Law. One of the privileges incident to ownersliip

of stock in a corpoi-ation is that of an inspection of the books and condition of the

company, and this privilege in general becomes a right when the inspection is

sought at proper times and for proper purposes.'^

2. Statutes and Constitutional Provisions Affirming This Right. In England
and in many of the United States this right has been guaranteed by statute, and
these statutes are generally regarded as merely in affirmance of the common law.**

In some of the states this right has been guaranteed by constitutional pro-

visions.^' Statutes guaranteeing this right are generally construed as creat-

ing a right absolute in its nature, so that the right cannot be withheld unless

it is made to appear that the examination is sought for some improper or unlaw-

au account. Talbotton R. Co. v. Gibson, 106
Ga. 229, 32 S. E. 151.

An employment by the year of the secre-

tary of a corporation is not changed to one

by the week by a subsequent resolution of

the directors changing the compensation to a
weekly sum. In re Philadelphia Packing, etc.,

Co., 4 Pa. Dist. 57, 15 Pa. Co. Ct. 650.

That a bill of discovery will not lie to com-
pel the directors to divulge the amounts paid
in salaries to the officers, for the reason that
such salaries rest in their discretion, see

Marshall v. American Caramel Co., 9 Fa. Dist.

152.

Unreasonable salaries.— That the directors

of corporations will not be upheld in divert-

ing tlie corporate funds to the payment of

unreasonable salaries see Decatur Mineral
Land Co. v. Palm, 113 Ala. 531, 21 So. 315, 59
Am. St. Rep. 140; Church v. Church Cemen-
tieo Co., 75 Minn. 85, 77 N. W. 548; Free-

man V. Stine, 15 Phila. (Pa.) 37, 38 Leg.

InL (Pa.) 268; Hubbard ]. New York, etc..

Invest. Co., 14 Fed. 675.

When promise to pay implied.— A resolu-

tion of a corporation employing a real estate

firm to sell its lots indicates a purpose to

pay for such services, notwithstanding that

the firm was composed alone of a shareholder

and officer of the corporation. Wiano Land,
etc., Co. V. Webster, 75 Mo. App. 457.

91. Illinois.— Mathews v. McClaughry, 83

111. App. 224.

Iowa.— Ellsworth v. Dorwart, 95 Iowa 108,

63 N. W. 588, 58 Am. St. Rep. 427, under
Iowa Code, § 1279.

Louisiana.—Legendre v. New Orleans Brew-
ing Assoc, 45 La. Ann. 669, 12 So. 837, 40
Am. St. Rep. 243; Cockburn v. Union Bank,
13 La. Ann. 289.

Neio York.— In re Steinway, 159 N. Y. 250,

53 N. E. 1103, 45 L. R. A. 461 ^affirming 31

N. Y. App. Div. 70, 52 N. Y. Suppl. 343].

Pennsylvania.— Com. v. Phoenix Iron Co.,

105 Pa. St. Ill, 51 Am. Rep. 184 [citing

State V. Bienville Oil Works, 28 La. Ann.
204; Angell & A. Corp. § 681; Grant Corp.
311; 2 Phillips Ev. 313; Redfield Railways
227].

Rhode Island.— Lyon v. American Screw
Co., 16 R. I. 472, 17 Atl. 61.

Washington.— State v. Pacific Brewing,

[XI, A. 1]

etc., Co., 21 Wash. 451, 58 Pac. 584, 47
L. R. A. 208.

United States.— Ranger v. Champion Cot-

tou-Fress Co., 51 Fed. 61.

England.— Rex v. Merchant Tailors' Co.,

2 B. & Ad. 115, 9 L. J. K. B. O. S. 146, 22
E. C. L. 57; Richards v. Fattinson, 1 Barnes
Notes 156 ; In re West Devon Great Consols
Mine, 27 Ch. D. 106, 51 L. T. Rep. N. S. 841,
32 Wkly. Rep. 890; In re Burton, etc., Co.,

31 L. J. Q. B. 62, 10 Wkly. Rep. 87 ; Gery *;.

Hopkins, 7 Mod. 129; Rex v. Newcastle F.
of H., 2 Str. 1223; Rex v. Babb, 3 T. R. 579;
Rex V. Shelley, 3 T. R. 141, 1 Rev. Rep. 673;
Young V. Lynch, 1 W. Bl. 27.

See 12 Cent. Dig. tit. " Corporations,"

§ 674.

92. Ellsworth v. Dorwart, 95 Iowa 108, 63
N. W. 588, 58 Am. St. Rep. 427 (the right
of shareholder to inspect the original stock
record, stock and transfer-books, and the rec-

ord of financial condition of a railway cor-

poration is expressly conferred by Iowa Code,
§ 1279) ; People v. Lake Shore, etc., R. Co.,

11 Him {N. Y.) 1 [affirmed in 70 N. Y. 220].

93. For example La. Const, art. 245, pro-

viding that such books shall " be kept for

public inspection." Under this provision a
shareholder has the right to inspect the books
of the corporation for the purpose of dis-

covering the amount of capital stock which
has been subscribed, the names of the share-

holders, amounts held by them respectively,

the number of shares which have been paid
for, and by whom, and the transfer of shares,

and generally the assets and liabilities of the
corporation. State v. New Orleans Gas Light
Co., 49 La. Ann. 1556, 22 So. 815. The right

conferred by this constitutional provision

may be exercised by the personal representa-

tive of the shareholder after his death. State
V. Citizens' Bank, 51 La. Ann. 426, 25 So.

318. So under Pa. Const, art. 17, requiring

every railroad and canal company to maintain
an office where its books shall be kept for in-

spection by any shareholder. Under this con-

stitutional provision a shareholder in a rail-

road company is entitled ts inspect the books
for the purpose of enabling him to coimsel

with other shareholders and to obtain proxies

to be used at the election of managers. Com.
V. Philadelphia, etc., R. Co., 3 Pa. Dist. 115.
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ful purpose.'* Others have received a reasonable and not an impracticable

construction.'^

3. Statutes Denouncing Penalties For Refusing This Right— a. In General.

The larger number of these statutes denounce a pecuniary penalty or forfeiture

against the officer so refusing.'^ Among the many statutes on this subject we
may cite statutes enacting a forfeiture of fifty/' one hundred, two hundred,'*

two hundred and fifty," and even one thousand dollars.' By a statute of New
Jersey the forfeiture is "the sum' of two hundred dollars, the one-half thereof to

the use of the state of New Jersey, and the other moiety to him who will sue for

the same, to be recovered by action of debt in any court of record, together with

costs of suit." * Other statutes denounce a forfeiture for each twenty-four hours'

neglect after request.'

b. Construction of Such Statutes. In an action to. recover the penalty

denounced by such a statute, the complaint should show that the officer upon
whom the demand for inspection was made had notice that the person making
the demand was entitled to the inspection.V It should set forth speciiically the

facts which are relied upon to constitute the offense denounced by the statute.^

But no injury to the shareholder by reason of such refusal need be shown to

enable him to recover the penalty.'/ The action being to recover a penalty

denounced against the wrong-doing officer, the corporation is not a necessary party.'''

c. Statutes Making Refusal of This Right Criminal Offense. Many statutes

punish such refusals as criminal misdemeanors,* and one has been found which

94. Meysenburg v. People, 88 111. App. 328,
construing Hurd 111. Stat. (1898), c. 32, § 13.

95. For example a statute, here Md. Code,
art. 23, § 5, providing that " the president
and directors of every corporation shall keep
full, fair and correct accounts of their trans-
actions, which shall be open at all times for
the inspection of the stockholders or mem-
bers," confers upon a shareholder the right to
examine the accounts of the transactions of

its president and directors at all reasonable
times. Weinhenmayer v. Bitner, 88 Md. 325,

331, 42 Atl. 245, 45 L. R. A. 446.
Statutory right does not restrict common-

law right.— A statute (Mo. Rev. Stat. (1889),

§ 2503) providing that the transfer-books and
the books containing the names of share-

holders shall be kept open for inspection for

twenty days previous to the election of direct-

ors is construed as not restricting the com-
mon-law right of a shareholder to examine
and inspect the books and records, on the
theory that the expression of one is the ex-

clusion of the other. State v. Laughlin, 53
Mo. App. 542. Similarly see People v. Eadie,
63 Hun (N. Y.) 320, 18 N. Y. Suppl. 53, 43
N.'Y. St. 649 [affirmed in 133 N. Y. 573, 30
N. E. 1147, 44 N. Y. St. 930].
96. The following may be referred to as

an example: Mass. Gen. Stat. p. 386, c. 68,

I 10.

For the English statutes see Lindley Comp.
L. (5th ed.) 441 et seq.

For questions of procedure in an action by
a shareholder for such a penalty see Lewis
V. Brainerd, 53 Vt. 519.

97. E. I. Gen. Stat. (1872), p. 296,

§ 21.

98. Ala. Rev. Code (1876), § 1897 (of-

iicer to furnish transcript) ; Ida. Rev. Laws,
p. 622, § 18; 2 Brightly Purd. Dig. Pa.

< 1:873), p. 1437, § 37 (turnpike bridge and

plank-road companies) ; R. I. Gen. Stat.

(1872), p. 319, § 17.

Penalty for failure, two hundred dollars.

Ala. Rev. Code, § 1898.
Penalty for refusing to allow an inspec-

tion, two hundred dollars. Ala. Rev. Code,
§ 1900.

99. Mo. Rev. Stat. (1879), § 721 ; 2 N. Y.
Rev. Stat. (Banks & Bros. (6th ed.) 1876),

p. 303, § 48 ( relating to " moneyed corpora-
tions " )

.

1. N. H. Gen. Stat. (1867), p. 277, § 13.

2. N. J. Rev. Stat. (1877), p. 183, § 36.

A similar provision is found in the statutes
of New York, although the common-law ac-

tion of debt has long been abolished by stat-

ute in that state. 2 N. Y. Rev. Stat. (Banks
& Bros. (6th ed.) 1876), p. 398, § 1.

3. Vt. Gen. Stat. (1862, Appendix 1870),

p. 551, § 53. See also p. 544, § 8; Wyo. Laws
(1869), p. 242, § 23.

4. Williams v. College Comer, etc., Gravel

Road Co., 45 Ind. 170.

5. Gunst V. Goldstein, 30 Misc. (N. Y.)
44, 61 N. Y. Suppl. 707.

6. Kelsey v. Pfaudler Process Fermenta-
tion Co., 3 N. Y. Suppl. 723, 20 N. Y. St. 733.

The penalty here referred to is given by N. Y.
Laws (1848), i:. 40, § 25.

7. Gunst V. Goldstein, 30 Misc. (N. Y.)

44, 61 N. Y. Suppl. 707.

Circumstances under which it was held
that the statute should not be construed so

strictly as to entitle the shareholder to the
penalty therein provided for. Kelsey v.

Pfaudler Process Fermentation Co., 41 Hun
(N. Y. ) 20. Compare same case, 3 N. Y.
Suppl. 723, 20 N. Y. St. 733, where the con-
trary was held. Construction of a complaint
in such an action. Levy v. Cohen, 18 N. Y.
Suppl. 155, 45 N. Y. St. 278.

8. California.— Pen. Code, § 565.

[XI, A, 3. e]
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by providing for a term of imprisonment in the penitentiary, assimilates such an
offense to a felony.'

d. Statutes Punishing Offense as Misdemeanor, Fining Corporation, and
Giving Action For Damages Against Corporation. Another class of statutes is

found which punish the offending officer as for a misdemeanor, and give a for-

feiture and an action for damages to the injured person, both payable out of the

money of the corporation.'"

4. Where Right Is Guaranteed by Statute, Motive For Exercising It Cannot Be
iNauiRED Into. Where the right is guaranteed by statute," the shareholder need
not give any reason to the officers of the corporation for demanding it,^ the rule

of law being that where a party has a legal right to do a thing, the motive which
may prompt him in demanding such right is not the proper subject even of
judicial investigation.'* It is therefore no defense to a judicial proceeding to

compel the granting of this right that the information sought to be obtained

might be used for an improper purpose ;
'* that, at the time of making the request,,

the shareholder is accompanied by his attorney who represents him in a litigation

against the company, and also by an amanuensis ; '' or that the shareholder mak-
ing the request is a rival and competitor in the business carried on by the corpo-

ration, and desires an examination of its books, documents, and records for the
purpose of obtaining information to be used by him in the conduct of his business

to the injury and loss of the corporation.'°

5. Statutory Right Is Qualified Right Unless Given in Absolute Terms. Where
the right is not given by statute in absolute terms, it is held to be a qualified

right ; and one court has gone so far as to say that "it is discretionary with the

court whether to issue a writ of mandamus or not : and that this discretion

Maryland.— Eev. Code (1878), p. 324.

Afoniawo.— Code Stat. (1871), p. 409, § 26.
Nevada.— Comp. Laws (1873), § 3403.

mew York.— 2 Rev. Stat. (Banks & Bros.
(6th ed.) 1876), p. 362, § 318; p. 509,

§ 60; p. 765, § 14 (relating to hotel com-
panies)

; p. 793, § 17 (relating to "moneyed
corporations " )

.

l7*aA.— Comp. Laws (1876), p. 635, § 326.

9. Mich. Comp. Laws (1871), § 2220.

10. Md. Rev. Code (1878), p. 324, § 67.

See also Mont. Stat. (1871-1872), p. 409, § 26;

2 N. Y. Rev. Stat. (Banks & Bros. (6th ed.)

1876), p. 283, § 134; p. 509, § 60; p. 710,

§ 25; p. 729, § 45; p. 765, § 14; p. 793, § 17.

11. As for instance under Ala. Code (1886),

§ 1677, or under Mo. Rev. Stat. (1879), § 720.

13. Alabama.— Foster v. White, 86 Ala.
467, 6 So. 88.

Louisiana.— State v. Bienville Oil Works
Co., 28 La. Ann. 204.

Missouri.— State v. Sportsman's Park, etc.,

Assoc, 29 Mo. App. 326; State v. St. Louis,
etc., R. Co., 29 Mo. App. 301.
NeiD Jersey.— Mitchell v. Rubber Reclaim-

ing Co., (Ch. 1892) 24 Atl. 407, no set-off.

Ohio.— Cincinnati Volksblatt Co. r. Hoff-

meister, 62 Ohio St. 189, 56 N. E. 1033, 48
Am. St. Rep. 707, 48 L. R. A. 732.

Rhode Island.— Lyon v. American Screw
Co., 16 R. I. 472, 17 Atl. 61, per Stiness, J.

England.— Mutter v. Eastern, etc., R,. Co.,

38 Ch. D. 92, 57 L. J. Ch. 615, 59 L. T. Rep.
N. S. 117, 36 Wkly. Rep. 401.

13. " If the charge upon which the party
rests his case be free from odiiim, the general
rule is that he is entitled to have that right
protected, whatever may be his motive in
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asking the aid of the court for that purpose."
Bird, V. C, in Mitchell v. Rubber Reclaim-
ing Co., (N. J. Ch. 1892) 24 Atl. 407 [citinff

Davis V. Flagg, 35 N. J. Eq. 491; Morris v.

Tuthill, 72 N. Y. 575 ; McDonald v. Smalley,
1 Pet. (U. S.) 620, 624, 7 L. ed. 287]. Se&
also People v. Goldstein, 37 N. Y. App. Div.

550, 56 N. Y. Suppl. 306, holding that the
motive prompting the request of the presi-

dent of a corporation for an inspection of the
stock-book is immaterial, in a proceeding by
mandamus to compel the secretary of the cor-

poration to produce the stock-book for his

inspection.

14. State V. Sportsman's Park, etc., Assoc,
29 Mo. App. 326; State v. St. Louis, etc., R.
Co., 29 Mo. App. 301, 307; People v. Pacific

Mail Steamship Co., 50 Barb. (N. Y.) 280.

15. Ellsworth v. Dorwart, 95 Iowa 108, 63
N. W. 588, 58 Am. St. Rep. 427.

16. Weinhenmayer v. Bitner, 88 Md. 325,
42 Atl. 245, 45 L. R. A. 446.
Right of shareholder to impart knowledge

obtained.—-Where the right to inspect the

books is an absolute right under a statute, it

has been held that the shareholder will not
be enjoined from imparting to others the in-

formation thus obtained. Rodger Ballast Car
Co. V. Perrin, 17 Nat. Corp. Rep. 819.
Burden of proving improper motive.^

Where the oificers of the corporation refuse
the request of the shareholder for an inspec-

tion of the books and records, on the ground
that the purpose of the inspection was not in

the interest of~^the corporation, in an applica-

tion for a mandamus to compel the granting
of this right thev have the burden of proving
it, there being no presumption that the in-
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depends upon the necessity or propriety of granting it under the circumstances

shown." "

6. Other Questions Under Statutes Giving Such Right of Inspection. Numerous
other questions liave arisen under statutes conferring upon shareholders the right

to inspect the books and records of the corporation, which will be briefly noted
in the margin.''

7. By-Laws Conferring or Regulating This Right. JSTo doubt this right may be
regulated by a corporate by-law, provided it be reasonable," and provided it liave

a reasonable construction. Thus in a state where the right of inspection is guar-

anteed by statute, a by-law providing for the closing of the transfer-books thirty

days before an election was not subject to the construction that it authorized the

closing of them against inspection by a person authorized thereto, but only as

limiting the time for transfers of shares, since a contrary interpretation would
make the by-law invalid.^ A by-law established in the absence of a statute con-

ferring the right of inspection, providing that, the treasurer should " keep or

cause to be kept a full and accurate account of all the business of the company',

in suitable books, which books shall at all times be open to the inspection of any
of the stockholders," was restrained by construction so as to give the right of

inspection of the manufacturing and commercial accounts of the company, and
not of a book containing the names of the shareholders.^'

8. Theory That There Is No Common-Law Right of Inspection Unless There Is a

Defined, Distinct Dispute. The English doctrine seems to be that in the absence
of a statute or other instrument conferring the right a shareholder has no right

to an inspection of the corporate books for the purpose of acquiring a knowledge
of facts upon which to crente a dispute, but that there must be a defined and
distinct dispute already in existence with reference to which the right of inspection

is demanded.^^ This does not necessarily mean that a suit should have been
instituted, but it is sufficient if there is an existing dispute to be settled by

spection was required for an improper pur-
pose. State V. Pacific Brewing, etc., Co., 21
Wash. 451, 58 Pac. 584, 47 L. R. A. 208.

17. Lyon v. American Screw Co., 16 R. I.

472, 475, 17 Atl. 61.

18. Winter v. Baldwin, 89 Ala. 483, 7 So.

734 (holding that a state statute conferring
this right extends to national banks and gives

the right to a mandamus against the cashier
of such a bank) ; People v. Pacific Mail
Steamship Co., 50 Barb. (N. Y.) 280, 3 Abb.
Pr. N. S. (N. Y.) 364, 34 How. Pr. (N. Y.)
193 (no objection to the right that the books
have not been correctly kept, or that they
contain information to which the shareholder
is not entitled) ; State v. Bergenthal, 72 Wis.
314, 39 N. W. 506 (the word "accounts" in

such a statute not restricted to stock ac-

counts, but includes general accounts) ; Rex
V. Wilts, etc., Canal Nav. Co., 3 A. & E. 477,
5 jST. & M. 344, 30 E. C. L. 228 ; Rex v. Grand
Canal Co., L. R. 1 Ir. 337 (holding that the
shareholder must state for what purpose he
desires to see the books, which must be a rea-

sonable purpose, and the refusal must pro-

ceed ffom the managing body).
Statute of New York giving penalties for

refusing to furnish statements to sharehold-

ers. N. Y. Laws (1892), c. 687, § 52. Share-

holder cannot require that the statement shall

include all the business transactions of the

corporation. French v. McMillan, 43 Hun
(N. Y.) 188, 4 N. Y. St. 357. Compare Bur-
den V. Burden, 3 N. Y. St. 776. One ac-

quiring stock by bequest has no right to

examine the boolss of account to find out the
value of the shares before availing himself
of this statute. People r. Nassau Ferry Co.,

86 Hun (N. Y.) 128, 33 N. Y. Suppl. 244,
66 N. Y. St. 801.
Statute of New Jersey requiring corporate

books to be brought into the state for inspec-

tion under pain of forfeiture of charter and
liability for contempt of court. N. J. Rev.
Stat. p. 186, § 50. Order of inspection
granted in compliance with statute in Huylar
V. Cragin Cattle Co., 40 N. J. Eq. 392, 2 Atl.

274, 42 N. J. Eq. 139, 7 Atl. 521. No de-

fense that the petitioner is the president and
director of the corporation, and hence pre-
sumed to Icnow what the books contain.
Mitchell V. Rubber Reclaiming Co., (N. J.

Ch. 1892) 24 Atl. 407.

19. Cockburn v. Union Bank, 13 La. Ann.
289.

30. State v. St. Louis, etc., R. Co., 29 Mo.
App. 301.

21. Lyon v. American Screw Co., 10 R. I.

472, 473, 17 Atl. 01. Compare People v.

Eadie, 133 N. Y. 573, 30 N. E. 1147, 44 N. Y.
St. 930 [affirming 63 Hun (N. Y.) 320, 18
N. Y. Suppl. 53, 43 N. Y. St. 649] ; State v.

Bergenthal, 72 Wis. 314, 39 N. W. 566 (hold-
ing that a statute conferring this right is
salutary and ought not to be construed re-
strictively).

22. In re Burton, etc., Co., 31 L. J. O. B
62, 10 Wkly. Rep. 87.
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reference to the books.^ There is neither sense nor justice in this restriction,

since \every proprietor has the right to know the manner in which Ins agents are
conducting his business.

9. Right Not Allowed For Speculative Purposes, Gratification of Curiosity, or
Where It Would Produce Great Inconvenience— a. In General. The judicial

decisions either hold or concede that the right of a shareholder to inspect the
books of the corporation will not be enforced for speculative purposes or for the
gratification of curiosity ; since if every shareholder could inspect for such
purposes, at his own will, the business of most corporations would be greatly
impeded.^

b. Contra, That It Is No Answer to Granting of Right That It Will Be Incon-
venient to Corporation. A contrary view is that it is no ground for the denial of

the right that it will be inconvenient to the corporation or detrimental to the
rights of other shareholders, but that if the right of inspection is clear, it cannot
be denied on the ground of inconvenience, but the convenience of the corpora-
tion and the convenience of the shareholder must to some extent yield to each
other.^^

10. Right to Make Copies and Extracts. The right to inspect is regarded as

including, by reasonable implication, the right to make copies, memoranda, or

extracts of such copies of the books or records as pertain to the rights or interests

of the shareholders.^^

11. No Answer That Corporation Is Willing to Buy Shares of Shareholder.
Where the right of inspection is conferred by statute, it is no answer to the
shareholder's demand for permission to exercise the right that the corporation is

willing to purchase his shares, but such an answer is impertinent.^

12. Shareholder Must Make Inspection in Peaceable and Gentlemanly Manner.
"Where the shareholder obtains an order of inspection for some purpose connected
with a pending litigation, he is bound in making the inspection to conduct him-
self in a peaceable, decorous, and gentlemanly manner, and not to make public

or communicate to strangers to the litigation the contents of the documents which
may have been produced to him ; and in such a case the court may by process of

contempt control the manner of making the inspection so as to compel it to be
exercised in a decent and gentlemanly way.^

13. Shareholder May Exercise This Right Through Agent, Attorney, or Expert.

The shareholder is not confined to a personal inspection by himself, but may
exercise the right through an agent, attorney, solicitor, counsel, or expert.^'

23. Rex V. Merchant Tailors' Co., 2 B. & utes granting right of inspection see Matter
Ad. 115, 9 L. J. K. B. 0. S. 146, 22 E. C. L. of Martin, 62 Hun (N. Y.) 557, 17 N. Y.

57. See also Com. v. Phoenix Iron Co., 105 Suppl. 133, 42 N. Y. St. 409; Brouwer v.

Pa. St. Ill, 51 Am. Rep. 184. Cotheal, 10 Barb. (N. Y.) 216 [affirmed in 5

24. Com. V. Phoenix Iron Co., 105 Pa. St. N. Y. 562] ; Cincinnati Volksblatt Co. v.

Ill, 51 Am. Rep. 184. See also People v. HofTmeister, 62 Ohio St. 189, 56 N. E. 1033,

Lake Shore, etc., R. Co., 11 Hun (N. Y.) 1 78 Am. St. Rep. 707, 48 L. R. A. 732. But

[affirmed in 70 N. Y". 220]. Substantially to see to the contrary an obviously untenable

the same effect are Lyon r. American Screw decision to the effect that a constitutional

Co., 16 R. I. 472j 17 Atl. 61, and many other proyision requiring a list of shareholders to

cases. be kept at the office of the corporation for

25. State v. St. Louis, etc., R. Co., 29 Mo. inspection of shareholders and creditors does

App. 301. not confer the right to take a copy of the

26. Rex V. Merchant Tailors' Co., 2 B. & list. Com. v. Empire Pass. R. Co., 134 Pa.

Ad. 115, 9 L. J. K. B. O. S. 146, 22 E. C. L. St. 237, 19 Atl. 629.

57 ; Browning v. Aylwin, 7 B. & C. 204, 9 27. State v. St. Louis, etc., R. Co., 29 Mo.
D. & R. 801, 14 E. C. L. 97; Mutter v. East- App. 301.

ern, etc., R. Co., 38 Ch. D. 92, 57 L. J. Ch. 28. Williams v. Prince of Wales, etc., Co.,

615, 59 L. 1*. Rep. N. S. 117, 36 Wkly. Rep. 23 Beav. 338, 3 Jur. N. S. 55.

401; Rex v. Lucas, 10 East 235, 10 Rev. Rep. 29. Alabama.— Foster v. White, 86 Ala.

283; In re Burton, etc., Co., 31 L. J. Q. B. 467, 6 So. 88.

62, 10 Wkly. Rep. 87 ; Rex v. Newcastle F. of Georgia.— Ballin v. Ferst, 55 Ga. 546.

H., 2 Str. 1223. Iowa.— Ellsworth v. Dorwart, 95 Iowa 108,

For cases afSrming this right under stat- 63 N. W. 588, 58 Am. St. Rep. 427.
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14. Illustrative Cases Where Inspections Have Been Granted. Orders have
been made, in equity, allowing shareholders to inspect the books of their corpora-

tions where the bill alleged fraud on the part of the directors whereby the com-
plaining shareholder has been damnified ; ™ on a verified petition by the share-

holder stating that a mine owned by the company is being worked at a loss ;

^'

in an action by a shareholder to hold the directors of a life-insurance company
personally responsible for large losses alleged to have been sustained in conse-

quence of making improper payments of money upon policies, and this, although

plaintiff appeared to have but a trifling interest in the company, and although it

further appeared that he was desirous of injuring it and had published prejudicial

statements relating to the matters alleged in his bill.^ Mandamus or other order

to compel inspections has also been granted in the cases noted in the margin.^
15. Illustrative Cases Where Inspections Have Been Refused. In his learned

note to the decision of the chancery court of New Jersey in Stettauer v. New
York, &c., Construction Co.,^ the late Mr. John H. Stewart, the Reporter of the

court, makes the following compressed statement of the cases where orders to

enable shareholders to inspect the books and papers of their corporations have
been refused :

" An inspection will not be allowed to gratify mere idle curiosity ;
^

nor because some of the books are necessarily kept in another State, where the

main office is, in violation of a statute of Connecticut;^^ nor to fish out a

defense ;
^'' nor upon an allegation of belief that the company's affairs are being

Louisiana.—State v. Soortsman's Park, etc.,

Assoc, 29 Mo. App. 326.

New Jersey.— Mitchell v. Rubber Reclaim-
ing Co., (Ch. 1892) 24 Atl. 407.

New York.— People v. Nassau Ferry Co., 80
Hun 128, 33 N. Y. Suppl. 244, 66 N. Y. St.

801.

England.— Lindsay v. Gladstone, L. R. 9

Eq. 132; Williams v. Prince of Wales L.,

etc., Co., 23 Beav. 338, 3 Jur. N. S. 55; Bon-
nardet v. Taylor, 1 Johns. & II. 383, 7 Jur.

N. S. 328, 30 L. J. Ch. 323, 3 L. T. Rep. N. S.

384, 9 Wkly. Rep. 452; Atty.-Gen. v. Whit-
wood Local Bd., 40 L. J. Ch. 592, 19 Wkly.
Rep. 1107; In re Birmingham Banking Co.,

36 L. J. Ch. 150; Hide v. Holmes, 2 MoUoy
372 ; Blair v. Massey, 5 Ir. Eq. 623. But see

Summerfield v. Pritehard, 17 Beav. 9, 17 Jur.

361, 22 L. J. Ch. 528, I Wkly. Rep. 270 ; In re

West Devon Great Consols Mine, 27 Ch. D.

106, 51 L. T. Rep. N. S. 841, 32 Wkly. Rep.

890; Draper v. Manchester, etc., R. Co., 3

De G. F. & J. 23, 6 Jur. N. S. 1239, 30 L. J.

Ch. 95, 3 L. T. Rep. N. S. 402, 9 Wkly. Rep.

117, 64 Eng. Ch. 18; Bartley v. Bartley, 1

Drew. 233, 16 Jur. 1062, 22 L. J. Ch. 47, 1

Wkly. Rep. 48.

Contra, and seemingly untenable, is a hold-

ing to the effect that a corporation will not

be required to permit the examination of its

books by an expert accountant, at the request

of a shareholder who alleges misconduct in

the management of its affairs. Clarke v. East-

em Bldg., etc., Assoc, 89 Fed. 779.

30. Walburne v. Ingilby, Coop. t. Brough.

270, 3 L. J. Ch. 21, 1 Myl. & K. 61, 7 Eng. Ch.

61; Stainton v. Chadwiek, 15 Jur. 1139, 3

Macn. & G. 575, ,49 Eng. Ch. 444. Compare
Bassford v. Blakesley, 6 Beav. 131.

31. In re West Devon Great Consols Mine,
27 Ch. D. 106, 51 L. T. Rep. N. S. 841, 32
Wkly. Rep. 890.

33. Williams v. Prince of Wales L., etc.,

Co., 23 Beav. 338, 3 Jur. N. S. 55.

33. State v. Bienville Oil Works Co., 28
La. Ann. 204 (where the relator desired to

acquire knowledge to enable hitti to vote un-
derstandingly at a shareholders' meeting) ;

Phoenix Iron Co. v. Com., 113 Pa. St. 563, 6

Atl. 75 (collection of facts showing conceal-
ment, oppression, etc.) ; [for another case in-

volving the same conclusion on the same facts

see Com. v. Phoenix Iron Co., 105 Pa. St. Ill,

51 Am. Rep. 184] ; In re Birmingham Bank-
ing Co., 36 L. J. Ch. 150 (company being
wound up, permission granted to employ an
accountant to prosecute an examination of

the books) . See also In re Emma Silver Min.
Co., L. R. 10 Ch. 194, 44 L. J. Ch. 456, 31
L. T. Rep. N. S. 816, 23 Wkly. Rep. 300. In
the following cases an inspection was granted
expressly upon the showing of a proper cause
or of a right given. Cockburn v. Union Bank,
13 La. Ann. 289; People v. Pacific Mail
Steamship Co., 50 Barb. ,(N. Y.) 280; In re

Burton, etc., Co., 31 L. J. Q. B. 62, 10 Wkly.
Rep. 87. In Cotheal v. Brouwer, 5 N. Y.
562, the right was given by a statute impos-
ing a penalty for a refusal of it. In People v.

Pacific Mail Steamship Co., 50 Barb. (N. Y.)
280, the right was given by charter and was
enforced by mandamus. See also Kelsey v.

Pfaudler Process Fermentation Co., 3 N. Y.
Suppl. 723, 20 N. Y. St. 533.

34. 42 N. J. Eq. 46, 49 note, 6 Atl. 303.

35. People v. Walker, 9 Mich. 328.

36. Pratt v.. Meriden Cutlery Co., 35 Conn.
36. See also Cain v. PuUen, 34 La. Ann. 511;
Ervin v. Oregon R., etc., Co., 22 Hun (N. Y.)
566.

37. Birmingham, etc.. Junction R. Co. -v.

White, 1 Q. B. 282, 5 Jur. 800, 10 L. J. Q. B.
121, 4 P. & D. 649, 2 R. & Can. Cas. 863, 41
E. C. L. 541; Imperial Gas. Co. v. Clarke, 7
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conducted improperly and the oflacers unduly chosen, and alleging misnnanage-

ment in some particulars not affecting petitioners, nor then in dispute ; ^ nor to

furnish materials to the other side for a new trial ; ^ nor to ascertain whether
petitioner would better accept, with the other shareholders, what was offered her

for her holding in an old company which was being wound up, rather than pro-

ceed with an arbitration ;
*" nor to establish justification in an action against the

petitioner for libel imputing insolvency to the company ;
^' nor to examine all the

books of the company for the preceding iifty years, because petitioner alleges

that he is dissatisfied with the management of the company and with the accounts,

and on other grounds ;
^ nor where the petition does not specify the particular

books asked for, and the object of the petitioner in making the application to the

oflScers, and also to the court ;^ nor whether certain allegations in the applicant's

affidavit are true ; nor whether he has documents in his possession relating to the

matters in issue." " To this may be added, nor where there is no allegation of

mismanagement, but merely an allegation that the company has recently paid no
dividends ; that the shares have depreciated in market value ; that the officers

have not distributed to the shareholders reports as to the business condition of the

corporation, and that the petitioners desire to inform themselves so as to confer
with their fellow-shareholders ;

^ or where the purpose of the inspection was to

enable the petitioner to file a bill in equity to set aside a lease made by the cor-

poration to another corporation, of all its property and franchises for a long term,

and the petitioner desired to obtain a list of tlie shareholders, so that he might
confer with his fellow-shareholders in order that they might join him in the litiga-

tion and share expenses with him, but the petition did not allege that any wrong or

injury had been inflicted upon the petitioner or hisJellow-shareholders through the

making of the lease, the court taking the view that the purpose for which the

relator desired the mandamus was not a reasonable and proper purpose,** and this,

although the right of inspection was guaranteed by the constitution of the state
;

nor where the relator desired the inspection in order to ascertain the facts con-

cerning a loan made by the corporation, to the end of laying them before the

attorney-general, that he might use them in making the officers who incurred the

loan account for any deficit arising from their misconduct.*'

16. Directors Cannot Exclude One of Their Own Number From Access to Com-

pany's Books. It is well settled that the directors of a corporation have no

Bing. 95, 9 L. J. C. P. 0. S. 28, 4 M. & P. Twenty-third St. R. Co., 53 How. Pr. (N. Y.)

727, 20 E. C. L. 51. See Shoe, etc., Reporter 45 ; Forsyth County v. Lemly, 85 N. C. 341

;

Assoc, v. Bailey, 49 N. Y. Super. Ct. 385; Hunt v. Hewitt, 7 Exch. 236, 16 Jur. 503, 21

Hoyt V. American Exch. Bank, 1 Duer (N. Y.) L. J. Exch. 210; Pepper v. Chambers, 7 Exch.

652. 226, 16 Jur. 19, 21 L. J. Exch. 81.

38. Rex V. Merchant Tailors' Co., 2 B. & 44. Rayner v. Alnusen, 15 Jur. 1060, 21

Ad. 115, 9 L. J. K. B. 0. S. 146, 22 E. C. L. L. J. Q. B. 68, 2 L. M. & P. 605. In the fol-

57. lowing cases an inspection was also denied

39. Pratt v. Goswell, 9 C. B. N. S. 706, 3 because the facts did not show that it was

L. T. Rep. N. S. 669, 99 E. 0. L. 706. necessary for the particular occasion. Hatch

40. In re Glamorganshire Banking Co., 28 v. New Orleans City Bank, 1 Rob. (La.)

Oh. D. 620, 54 L. J. Ch. 765, 51 L. T. Rep. 470; State v. Einstein, 46 N. J. L. 479; Peo-

jSr. S. 023, 33 Wkly. Rep. 209. ple v. Lake Shore, etc., R. Co., 11 Hun (N. Y.)

41. Metropolitan Saloon Omnibus Co. -o. 1 VafflrmeA in 70 N. Y. 220] ; People v. North-

Hawkins, 4 H. & N. 146, 5 Jur. N. S. 201. ern Pae. R. Co., 50 N. Y. Super. Ct. 456;

See Opdyke v. Marble, 44 Barb. (N. Y.) 64; Rex v. Merchant Tailors' Co., 2 B. & Ad.

Collins V. Yates, 27 L. J. Exch. 150; Finlay 115, 9 L. J. K. B. O. S. 146, 22 E. C. L. 57;

V. Lindsay, 7 Ir. C. L. 1. Reg. v. Mariquita, etc., Min. Co., 1 E. & E.

42. Rex V. Grand Canal Co., L. R. 1 Ir. 289, 5 Jur. N. S. 725, 28 L. J. Q. B. 67, 7

337. Wkly. Rep. 98, 102 E. C. L. 289.

43. Reg. V. London, etc.. Docks Co., 44 45. Lyon v. American Screw Co., 10 R. I.

L. J. Q. B. 4, 31 L. T. Rep. N. S. 588, 23 472, 17 Atl. 61, untenable and unjust decision.

Wkly. Rep. 136. See Walker v. Granite Bank, 46. Com. v. Empire Pass. R. Co., 134 Pa.

44 Barb. (N. Y.) 39; New England Iron Co. St. 237, 19 Atl. 629.

V. New York Loan, etc., Co., 55 How. Pr. 47. People r. Produce Exch. Trust Co., 53

{N. Y.) 351; Central Cross-town R. Co. v. N. Y. App. Div. 93, 65 N. Y. Suppl. 926.
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power to exclude one of their own number from access to the books of the

corporation.^

17. Inspection of Books of Foreign Corporation. The fact that a corporation

is created under the laws of another state and that the right of its shareholders to

inspect its books is defined by the laws of such state does not prevent a court of

the state having jurisdiction of the person of the custos of the books from award-
ing a mandamus in a proper case to compel him to allow a shareholder to inspect

them and to take copies from them.^°

18. What Person Deemed Shareholder For Pdrpose of Claiming Right of Inspec-

tion. No person can claim the right to inspect the books of the corporation who
is not a shareholder as between himself and the company, that is to say, who is

not registered as a shareholder on the company's books.v Nor does such a right

exist where a transaction has been had between the shareholder and another,

which has the legal efiEeet of a completed sale of his shares.^'

19. Sight of Inspection Where Corporation Has Passed Into Hands of

Receiver. It has been held that an inspection of the books of a corporation in

the custody of a receiver will be granted a shareholder who in good faith asks

therefor to enable him to determine whether or not a proposed plan of reorganiza-

tion is desirable, with proper regulations as to time and circumstances, so as not

to interfere with the exercise of the receiver's duties or tlie inspection of other

shareholders ; and it is not a sufficient answer that the proposed plan meets with
the approval of the majority of the shareholders, who have not received such
iniormation as is asked for, or that it is commended by the receiver and promises
to afford means for an early liquidation of the debts of the company. But it

was also held that a shareholder in an insolvent corporation will not be granted
an inspection of its books in the hands of the receiver, for the purpose of

determining as to the advisability of a proposed plan of reorganization, wliere he
did not become a shareholder until after the appointment of the receiver.^3^

20. Remedies to Enforce Right of Inspection— a. Action at Law For Damages
Against Corporation. The correct theory under this head seems to be that the

wrong of refusing a shareholder the right to inspect the books and records of the
corporation is not a wrong of the corporation itself, but of the officers having the
custody of the books and refusing the right. It would seem to follow that an
action at law against the corporation will not lie for the refusal of this right by a
ministerial officer of the corporation, for example by its secretary.^^ But the

rule might be otherwise where the right is denied by those officers who consti-

tute the governing body of the corporation,^ although the distinction between a
denial of the right by a ministerial officer acting under the governing body and
denial of it by the governing body itself seems to be shadowy.

1 b. Mandamus the Usual and Proper Civil Remedy. If this right is denied

the shareholder, mandamus i§ the proper remedy to compel the officers of the

Nor for the purposes stated in Philadelphia Atl. 407 ; Huylar v. Cragin Cattle Co., 40
Invest. Co. v. Eldridge, 2 Pa. Dist. 394. N. J. Eq. 392, 2 Atl. 274, 42 N. J. Eq. 139, 7

4S. Lindley Comp. L. (5th ed.) 411 [citmg Atl. 521.

Turquand v. Marshall, L. K. 6 Eq. 112, 37 50. Matter of Reiss, 30 Misc. (N. Y.) 234,
L. J. Ch. 582, 18 L. T. Rep. N. S. 385, 16 62 N. Y. Suppl. 145.

Wkly. Rep. 719 [reversed in L. R. 4 Ch. 376, 51. State v. Whited, 104 La. Ann. 125, 28
38 L. J. Ch. 639, 20 L. T. Rep. N. S. 765, 17 So. 922.

Wkly. Rep. 965] ; Stuart v. Bute, 12 Sim. 52. Chable v. Nicaragua Canal Constr. Co.,

460, 35 Eng. Ch. 388; Taylor v. Rundell, 1 59 Fed. 846.

Y. & Coll. Ch. 128, 20 Eng. Ch. 128 [affirmed 53. Legendre v. New Orleans Brewing As-
in 7 Jur. 1073, 13 L. J. Ch. 20, 1 Phil. 222, soc, 45 La. Ann. 669, 12 So. 837, 40 Am. St.

19 Eng. Ch. 222]. Rep. 243.

49. Swift V. Richardson, 7 Houst. (Del.) 54. Bourdette ». Sieward, 52 La. Ann. 1333,

338, 32 Atl. 143, 40 Am. St. Rep. 127, 6 Atl. 27 So. 724, right refused by the, president.
856. And see under a, statute Mitchell v. See also Lewis V. Brainerd, 53 Vt. 510, right
Rubber Reclaiming Co., (N. J. Ch. 1897) 24 refused by the clerk or recording oflBcer.
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corporation to grant it.^ The fact that there is an adequate remedy at law by a
mandamus has been held to exclude the jurisdiction of equity to granc such
relief

e. Whether There Is Also Remedy in Equity. Under American theories it

seems that a court of equity will not grant a mandatory injunction to the officerp

of a corporation compelling them to allow such an inspection, because the usual

remedy by mandamus in a court of law is equally effective." But in England
the conclusion is precisely the reverse, because in that country the prerogative

writ of mandamus does not extend to the vindication of rights unless they be of

a public nature. There the denial of a right of this character is regarded as

presenting simply the case of a statutory right connected with the ownership of

private property and of a wrongful interference with that right, and therefore an
injunction is allowed to restrain such interference.^ Statutes also exist in America
under which the remedy is by injunction.^'

d. Who Proper Party Defendant In Proceeding by Mandamus. The writ is

properly directed to the person having the possession, custody, and control of the

books, the inspection of which is desired by the relator, and is not directed to

the corporation.** It has been held that whether the corporation itself should be
made a party is not a question which can be raised on a motion to quash the writ,

but the parties in that behalf should be made to appear in the return.'^ But
under the English chancery practice, where an injunction is issued restraining the

corporation from denying the right of the shareholder to inspect the books, the

corporation itself is the defendant in the action.^^ In one case, where the injunc-

tion was granted, the defendants were the directors in the corporation.^

21. Appeals and Writs of Error From Orders of Inspection. A peremptory
mandamus to allow a shareholder to inspect the books of the corporation is a final

judgment which is subject to review on writ of error or on a statutory appeal in

55. Alabama.— Foster v. White, 86 Ala.

467, 6 So. 88.

Louisiana.— Cockburn v. Union Bank, 13

La; Ann. 289.

Missouri.— State v. Sportsman's Park, etc.,

Assoc, 29 Mo. App. 326; State v. St. Louis,

etc., R. Co., 29 Mo. App. 301.

New York.— People v. Pacific Mail Steam-
ship Co., 50 Barb. 280.

Pennsylvania.— Phoenix Iron Co.' v. Com.,

113 Pa. St. 563, 6 Atl. 75.

56. Stettauer v. New York, etc., Constr.

Co., 42 N. J. Eq. 46, 6 Atl. 303. Earlier

English decisions proceed upon the view that

a mandamus will not be awarded except in

cases of a public nature, and will hence not

be awarded to adjust rights in a trading cor-

poration. Rex v. London Assur. Co., 5 B. &
Aid. 899, 1 D. & R. 510, 7 E. C. L. 489; Rex
V. Bank of England, 2 B. & Aid. 620. But the

rule of these decisions has been superseded

at least in the United States.

57. Stettauer v. New York, etc., Constr.

Co., 42 N. J. Eq. 46, 6 Atl. 303.

58. Mutter v. Eastern, etc., R. Co., 38 Ch.

D. 92, 57 L. J. Ch. 615, 59 L. T. Rep. N. S.

117, 36 Wkly. Rep. 401; Holland v. Dickson,
37 Ch. D. 669, 57 L. J. Ch. 502, 58 L. T. Rep.
N. S. 845, 36 Wkly. Rep. 320.

59. Cincinnati Volksblatt Co. v. HoflFmeis-

ter, 62 Ohio St. 189, 56 N. E. 1033, 78 Am.
St. Rep. 707, 48 L. R. A. 732. See also Fra-
ternal Mystic Circle v. State, 61 Ohio St.

628, 48 N'. E. 940, 76 Am. St. Rep. 446 ; State
r. Carpenter, 51 Ohio St. 83, 37 N. E. 261,
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46 Am. St. Rep. 556; Freom x. Carriage Co.,

42 Ohio St. 30, 51 Am. Rep. 794.

60. Delaware.— Swift v. Richardson, 7

Houst. 338, 32 Atl. 143, 40 Am. St. Rep. 127,

6 Atl. 856.

Georgia.— Bailey v. Strohecker, 38 Ga. 259,
95 Am. Dec. 88.

Massachusetts.—^St. Luke's Church v. Slack,

7 Cush. 220.

JVew Torh.— People i;. Throop, 12 Wend.
183.

Wisconsin.— State v. Bergenthal, 72 Wis.
314, 39 N. W. 566.

England.— Reg. v. Kendall, 1 Q. B. 366, 10
L. J. Q. B. 137, 41 E. C. L. 580.

61. State V. Bergenthal, 72 Wis. 314, 39
N. W. 566.

62. Mutter v. Eastern, etc., R. Co., 38
Ch. D. 92, 57 L. J. Ch. 615, 59 L. T. Rep.
N. S. 117, 36 Wkly. Rep. 401.

63. Holland v. Dickson, 37 Ch. D. 669, 57
L. J. Ch. 502, 58 L. T. Rep. N. S. 845, 36
Wkly. Rep. 320.

Other points of practice in this proceeding.
— EflFect of a motion to quash. State v. Ber-

genthal, 72 Wis. 314, 39 N. W. 566. When
denial of affidavit in support of petition

deemed to be evasive. Matter of Martin, 62

Hun (N. Y.) 557, 17 N. Y. Suppl. 133, 42

N. Y. St. 409 laffirming 12 N. Y. Suppl.

844, 25 Abb. N. Cas. (N. Y.) 350]. When
the court has power to direct a reference.

People V. St. Louis, etc., E. Co., 44 Hun
(N. Y.) 552, 7 N. Y. St. 415, 19 Abb. N.

Cas. (N. Y.) 1. A former proceeding against
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the nature of a writ of error,''* and this, although such an appeal or writ of error

may work a supersedeas and render the order absolutely worthless to the

petitioner.

B. Remedies of Shareholders in Equity— l. Shareholders Cannot Sue to

Redress Injuries Done to Corporation— a. In General. Neither a single share-

holder nor any number of shareholders, even the whole number, have the right

to sue in their own names or in the corporate name, either at law or in equity, to

recover damages to the corporate property, or to I'edress or tt> prevent injuries to

the corporation except under conditions hereafter stated ;
*^ or to defend in theit-

own names actions brought against the corporation ; but such right of action oi-

defense rests ordinarily in the corporation itself, to be exercised through its board

of directors, or through its other officers who are its agents to that end, and not

through its shareholders, who are not in any sense its agents or part owners of its

property, but who ordinarily stand as strangers to it.^^ The shareholders cannot
as individuals recover on a cause of action vested in the corporation, although all

unite in the action.^' A single shareholder cannot recover in his own behalf his

proportionate share of misappropriated funds of a corporation, although the cor-

poration has for years done no business and has no property except the claim for

such funds ; but recovery must be had in behalf of the corporation.* If an indi-

vidual shareholder has money in his hands accruing from the sale of corporate

property, another shareholder cannot recover his proportion of it in an action for

money had and received ;*' nor does the fact that the same persons constitute the

majority shareholders in each of two companies enlarge the jurisdiction of equity

to interfere with the management of one of those corporations in its relation with

the other, at the suit of a minority shareholder.™

b. This Rule Applicable in Equity as Well as at Law. Subject to exceptions

hereafter stated this rule is applicable in equity as well as at law ; so that share-

holders cannot ordinarily sue in equity to redress wrongs done to the corporation."

the same corporate officers is no bar to tlie

proceeding. State v. St. Louis, etc., K. Co.,

29 Mo. App. 301.

64. People v. Kent County, 38 Mich. 351

;

Thompson v. Erie R. Co., 9 Abb. Pr. N. S.

(N. Y.) 212; Forsyth County v. Lemly, 85
N. C. 341; laneashire Cottonspinning Co. f.

Greatorex, 14 L. T. Rep. N. S. 290. See

McCargo V. Cruteher, 27 Ala. 171; Sage v.

Lake Shore, etc., R. Co., 70 N. Y. 220; Clyde

V. Rogers, 24 Hun (N. Y.) 145; Bustros v.

White, 1 Q. B. D. 423, 45 L. J. Q. B. 642, 34

L. T. Rep. N. S. 835, 24 Wkly. Rep. 721;

Saxby v. Easterbrook, L. R. 7 Exch. 207, 41

L. J. Exch. 113, 26 L. T. Rep. N. S. 439, 20
Wkly. Rep. 751.

As to the costs of an inspection see Gard-
ner V. Daingerfield, 5 Beav. 389; Davey •».

Pemberton, 11 C. B. N. S. 628, 8 Jur. N. S.

891, 103 E. C. L. 628; Hill f. Philp, 7 Exch,

232, 16 Jur. 90, 21 L. J. Exch. 82.

65. Connecticut.—Allen v. Curtis, 26 Conn.

456.

Kentuclcy.— Jones v. Johnson, 10 Bush
649.

Massachusetts.— Smith r. Hurd, 12 Mete.

371, 46 Am. Dee. 690.

New Yorfc.— Gardiner v. Pollard, 10 Bos^v.

674; Bishop v. Houghton, 1 E. D. Smith
566.

Texas.— Evans v. Brandon, 53 Tex. 56.

66. Smith v. Parker, 148 Ind. 127, 45 N. E.

770 (no right of action for a breach of con-

tract with the corporation) ; Byers v. Frank-

lin Coal Co., 14 Allen (Mass.) 470; South-
west Natural Gas Co. v. Fayette Fuel-Gas
Co., 145 Pa. St. 13, 23 Atl. 224, 29 Wkly.
Notes Cas. (Pa.) 247. See also Arkansas
River Land, etc., Co. v. Farmers' L. & T. Co.,

13 Colo. 587, 22 Pac. 954.

67. Cutshaw v. Fargo, 8 Ind. App. 691, 34
N. E. 376, 36 N. E. 650; Hamilton v. James
A. Cushman Mfg. Co., 15 Tex. Civ. App. 338,
39 S. W. 641 (cannot in their individual
capacity maintain an action on a contract
with the corporation, although all or nearly
all of the shareholders are represented).

68. Thompson v. Stanley, 20 N. Y. Suppl.
317.

69. Hodsdon v. Copeland, 16 Me. 314.

For other decisions more or less supporting
the text see McNab v. McNab, etc., Mfg. Co.,

62 Hun (N. Y.) 18, 16 N. Y. Suppl. 448, 41
N. Y. St. 906; Boyd v. American Carbon
Black Co., 182 Pa. St. 206, 37 Atl. 937, 40
Wkly. Notes Cas. (Pa.) 459.

A shareholder cannot, in the absence of any
fraud or collusion in the making of the con-

tract, avoid an executory contract of the
corporation, voidable at the instance of the
corporation itself, because made between two
corporations having a common director. Bur-
den V. Burden, 8 N. Y. App. Div. 160, 40 N. Y.
Suppl. 499.

70. Shaw V. Davis, 78 Md. 308, 28 Atl. 619,
23 L. R. A. 294.

71. Alabama.— Tuscaloosa Mfg. Co. u. Cox,
68 Ala. 71.
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The ordinary remedy for injuries to the corporation is to be sought primarily

tlirough corporate action. It the directors in office will not act in an emergency
requiring immediate action, the remedy is for the shareholders to-elect a board of

directors who will take the proper action.'^ Before the shareholders can be heard
in a court of equity in behalf of the corporation, the remedial agencies afforded

by charter or other laws of the corporation must be exhausted, and this must be
made to appearJ^

2. Shareholders Ordinarily Cannot Defend For Corporation in Equity. The
rule is equally applicable to cases where the shareholders seek to defend for the

company in equity. Subject to exceptions hereafter stated, they cannot appear

or answer for the company, since the company would not be bound by their

admissions or by their stipulations;'* but the rule hereafter considered, which
opens the doors of courts of equity to shareholders seeking to become complain-

ants in right of the corporation, will equally admit them to become defendants,

and wli'ere legal and equitable remedies are blended under the modern codes they

may, under the proper conditions, appear and defend both at law and in equity."

3. Cannot Maintain Action at Law Against Directors For Official Misdemeanors.

In the absence of statute a shareholder cannot for instance maintain an action at

law against the directors for any loss sustained by him through' the waste of the

assets of the corporation, the deprivation of dividends, or tlie diminution of the

value of his shares, in consequence of the mistake, negligence, fraud, or other

nonfeasance or malfeasance of the directors in the discharge of the duties of their

offices.'^

Colorado.— Miller v. Murray, 17 Colo. 408,

30 Pac. 461.

(reorgia.— Colquitt v. Howard, 11 Ga. 556.

Maine.— Kennebec, etc., E. Co. v. Portland,

etc., R. Co., 54 Me. 173.

Massachusetts.— Abbott v. Merriam, 8

Cush. 588 (not if all the shareholders were
to unite) ; Pratt v. Bacon, 10 Pick. 123.

Missouri.— Slatterv f. St. Louis, etc.,

Transp. Co., 91 Mo. 217, 4 S. W. 79, 60 Am.
Rep. 245.

New Jersey.— Brown v. Vandyke, 8 N. J.

Eq. 795, 55 Am. Dec. 250.

2feto Yorh.— Robinson v. Smith, 3 Paige

222, 24 Am. Dec. 212; Forbes v. Whitloek, 3

Edw. 446.

Rhode Island.— Hodges v. New England
Screw Co., 1 R. I. 312, 53 Am. Dec. 624.

72. Franklin F. Ins. Co. v. Jenkins, 3

Wend. (N. Y.) 130; Charitable Corporation

V. Sutton, 2 Atk. 400.

73. Tuscaloosa Mfg. Co. v. Cox, 68 Ala.

71; Henry v. Elder, 63 Ga. 347; Pittsburgh

Fifth Nat. Bank v. Pittsburgh, etc., R. Co.,

1 Fed. 190; Hare v. London, etc., R. Co., 2

Johns. & H. 80, 7 Jur. N. S. 1145, 30 L. J. Ch.

817.

74. Bronson v. La Crosse, etc., R. Co., 2

Wall. (U. S.) 283, 17 L. ed. 725.

75. Morrill v. Little Falls Mfg. Co., 46
Minn. 260, 48 N. W. 1124.

76. Connecticut.— Allen v. Curtis, 26
Conn. 456.

Iowa.— Oliphant v. Woodburn Coal, etc.,

Co., 63 Iowa 332, 19 N. W. 212.

Kentucky.— Jones v. Johnson, 10 Bush 649.

Louisiana.— Wood's Succession, 30 La.
Ann. 1002.

Maine.— Smith v. Poor, 40 Me. 415, 63 Am.
Dec. 672.
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Massachusetts.— Smith i: Hurd, 12 Mete.

371, 46 Am. Dec. 690.

Minnesota.— Hodgson v. Duluth, etc., R.
Co., 46 Minn. 454, 49 N. W. 197 ; Mealey v.

Nielcerson, 44 Minn. 430, 46 N. W. 911.

NeiD Jersey.—Conway v. Halsey, 44 N. J. L.

462.

New York.— Gardiner v. Pollard, 10 Bosw.
674.

Pennsylvania.— South-West Natural Gas
Co. v. Fayette Fuel-Gas Co., 145 Pa. St. 13,

23 Atl. 224, 29 Wkly. Notes Cas. 247 ; Craig
V. Gregg, 83 Fa. St. 19.

Texas.— Evans v. Brandon, 53 Tex. 56.

For illustrations of the doctrine see the
following cases:

Alabama.— Decatur Mineral Land Co. v.

Palm, 113 Ala. 531, 21 So. 315, 59 Am. St.

Rep. 140.

Louisiana.— Faurie v. Millaudon, 3 Mart.
N. S. 476, creditor no action against cor-

porate officers for breach of duty to corpora-

tion.

Massachusetts.— French v. Fuller, 23 Pick.

108, no remedy against treasurer for refus-

.

ing dividend.

New York.— Gardiner v. Pollard, 10 Bosw.
674 (no right of action against directors to

recover in severalty his proportion of a gen-

eral loss sustained by the corporation) ;

Denny v. Manhattan Co., 2 Den. 115.

Wyoming.— Wilson v. Rogers, 1 Wyo. 51.

Exceptions have occasionally been ad-

mitted, as in the case of a wrong done by the

directors to a shareholder individually, as by
transferring to themselves shares belonging

to him (Kimmel v. Stoner, 18 Pa. St. 155.

See also Crook v. Jewett, 12 How. Pr. (N. Y.)

19) ; or where the directors through fraud

and deceit induced a person to purchase
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4. No Eight of Action For Frauds of Directors or Corporate Agents. JSTeitlier

can a sbareliolder maintain in his own name an action against the directors of the

company for fraud and deceit practised by them in its promotion," or against its

agents for frauds practised upon it in buying property at one price and transfer-

ring it to the company at a greater price.'^

5. Rule Not Varied by Expiration of Charter and Commencement of Liquidation.

The rule is not varied by the circumstance that the charter of the corporation lias

expired, or that it has gone into liquidation ; for in such a case the right of action,

which was in the corporation itself while it was a going concern, passes to its

receiver or other representative.™ If the assets of the corporation are in the

hands of an assignee for crfeditors and if its managing ofiicer lias been guilty of

unauthorized acts for which he ought to be held responsible, and if a shareholder

requests the assignee to institute an action against him to compel him to account
for such acts, under the ninety-fourth equity rule of the federal courts, then on
the refusal of the assignee to institute such suit the shareholder may institute and.

maintain it.^ But the remedy of the shareholder for a misappropriation of cor-

porate funds by the directors is by petition to the receiver or to the court for the

institution of the proper action.^' It is not enough that the shareholder petitions

the receivers to bring the appropriate action, but if they refuse his petition he
must carry the matter to the court itself to which the receivers are responsible,

and until he does this he will not be allowed to prosecute in another court the

cause of action which the receivers should have prosecuted.^^

6. Distinction Between Actions by Shareholders to Redress Wrongs Done to

Corporation and Actions to Redress Wrongs Done to Shareholders Themselves.

The distinction between the right of a shareholder to sue or defend for the cor-

poration and his right to sue for the redress of injuries which are personal to

himself, whether committed by the corporation or through the malfeasance of its

agents, is total and clear. The rule which restrains a shareholder from suing to

redress injuries to the corporation does not operate to impose any restraint upon
him from suing to redress injuries which are personal to himself ^ or to restrain

wrongful acts which are not only wrongs against the corporation but also viola-

tions of duties arising from contracts or otherwise and owing directly to the

injured shareholders.^*

7. Shareholder May Sue in Equity Where Corporation Will Not. If the

directors are guilty of a breach of trust, injurious to the corporate property or to

shares in the company (Salmon v. Eichard- 81. Cuniingham v. Wechselberg, 105 Wis,
son, 30 Conn. 360, 79 Am. Dec. 255). Excep- 359, 81 N. W. 414.

tions also exist under statutes too numerous 82. Swope v. Villard, 61 Fed. 417. To^the
to be enumerated. Buell v. Warner, 33 Vt. same general effect see Egbert r. Third Ward
570. BIdg. Assoc. Co., 9 Ohio S. & C. PL Dec.

77. McAleer v. McMurray, 6 Phila. (Pa.) 646; Miesse v. Loren, 5 Ohio N. P. 307.

244, 24 Leg. Int. (Pa.) 260. See also Colton 83. Salmon v. Richardson, 30 Conn. 360,
Imp. Co. V. Richter, 26 Misc. (N. Y.) 26, 55 79 Am. Dec. 255; Kimmel v. Stoner, 18 Pa.
N. Y. Suppl. 486. St. 155. See also Crook v. Jewett, 12 How.

78. McAleer v. McMurray, 6 Phila. (Pa.) Pr. (N. Y.) 19; Wilson v. Cheyenne First

244, 24 Leg. Int. (Pa.) 260. Nat. Bank, 1 Wyo. 108.

79. Howe V. Barney, 45 Fed. 668. 84. Ritchie v. McMulIen, 79 Fed. 522, 25
80. Streight v. Junk, 59 Fed. 321, 8 C. 0. A. C. C. A. 50.

137. It has been held that if the assets of the When a bill by a majority shareholder will

corporation are in the hands of a receiver, not be dismissed as multifarious because it

the shareholders have ordinarily no standing includes a cause of action in favor of the cor-

in court to ask for the removal of this ofiScer poration and also one in favor of himself in-

when it appears that the corporation has a dividually. De Neufville v. New York, etc.,

regularly elected board of directors, a major- R. Co., 81 Fed. 10, 26 C. C. A. 306. That it

ity of whom are in active sympathy with the is no objection to a bill by a shareholder

shareholders. Pittsburgh Fifth Nat. Bank to enforce corporate rights that he is inter-

V. Pittsburgh, etc., E. Co., 1 Fed. 190. But ested in the cause of action aside from the
the decision is obviously unsound, since the status of shareholder see Henry v. Pitts-

right of action cannot reside in any other burgh, etc., E. Co., 5 Ohio S. & C. PI. Dec.
official or official body than the receiver. 41.

[XI, B, 7]
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the rights of the shareholders, or a portion of them, and if the corporation refuses

to institute tlie proper proceedings to restrain or redress sucli injury, <!)ne or more
of the shareholders may do it in their individual names.*' This rule is founded
in part upon the consideration that the directors are trustees for the shareholders,

and that in any action to redress breaches of trust on the part of the directors as

toward the shareholders the shareholders are the real parties in interest.*'

85. This doctrine was either acted upon or

conceded in each of the following eases:

Alabama.— Smith u. Prattville Mfg. Co.,

29 Ala. 503; St. Marys' Bank t. St. John, 23
Ala. 566.

California.— Wickersham r. Crittenden, 93

Cal. 17, 28 Pac. 788; Farmers', etc., Bank v.

Downey, 53 Cal. 466, 31 Am. Rep. 62; Wright
V. Oroville Gold, etc., Min. Co., 40 Cal. 20.

Colorado.— Miller v. Murray, 17 Colo. 408,
30 Pac. 46; Byers v. Rollins, 13 Colo. 22, 21

Pac. 894.

Connecticut.—Allen v. Curtis, 26 Conn. 450.
Georgia.— Atlanta Eeal Estate Co. v. At-

lanta Nat. Bank, 75 Ga. 40 ; Robinson «.

Lane, 19 Ga. 337; Colquitt t'. Howard, 11

Ga. 556.
Illinois.— Chetlain v. Republic L. Ins. Co.,

86 111. 220.

Indiana.— Hill v. Nisbet, 100 Ind. 341.

Kansas.—Ryan i\ Leavenworth, etc., R. Co.,

21 Kan. 365.

Louisiana.— Percy r. Millaudon, 8 Mart.
N. S. 68.

Maine.— Kennebec, etc., R. Co. v. Portland,
etc., E. Co., 54 Me. 173; Smith v. Poor, 40
Me. 415, 63 Am. Dec, 672 : Hersey v. Veazie,
24 Me. 9, 41 Am. Dec. 364.

Maryland.— Mottu v. Primrose, 23 Md.
482.

Massachusetts.— Brewer r. Boston Theater,
104 Mass. 378 ; Peabody v. Flint, 6 Allen 52,

Minnesota.— Morrill v. Little Falls Mfg.
Co., 46 Minn. 260, 48 N. W. 1124; RothweU
V. Robinson,' 39 Minn. 1, 38 N. W. 772, 12
Am. St. Rep. 608.

Mississippi.— Bayless v. Orne, Freem.
161.

Missouri.— Slattery v. St. Louis, etc.,

Transp. Co., 91 Mo. 217, 4 S. W. 79, 60 Am.
Rep. 245.

- ifeiraska.— State v. Holmes, 60 Nebr. 39,
82 N. W. 109.

New Jersey.— Knoop v. Bohmrich, 49 N. .J.

Eq. 82, 23 Atl. 118; Brown v. Vandyke, 8
N. J. Eq. 795, 55 Am. Dec. 250.

New York.— Flynn v. Brooklyn City R. Co.,

158 N. Y. 493, 53 N. E. 520 [affirming 9

N. Y. App. Div. 269, 41 N. Y. Suppl. 566,
75 N. Y. St. 955] ; Sage v. Culver, 147 N. Y.
241, 41 N. E. 513, 69 N. Y. St. 524; Gamble
V. Queens County Water Co., 123 N. Y. 01,
25 N. E. 201, 33 N. Y. St. 88, 25 Abb. N". Cas.
410, 9 L. E. A. 527 [reversing 52 Hun 166, 5
N. Y. Suppl. 124, 23 N. Y. St. 409] ; Earr v.

New York, etc., R. Co., 96 N. Y. 444 ; Greaves
V. Gouge, 69 N. Y. 154; Butts v. Wood, 37
N. Y. 317; Young v. Drake, 8 Hun 61; Gray
V. New York, etc.. Steamship Co., 3 Hun 383

;

Ives V. Smith, 3 N. Y. Suppl. 645, 19 N. Y.
St. 556; Brewster r. Hatch, 10 Abb. N. Cas.
400 ; Winter v. Baker, 34 How. Pr. 183 ; Pat-
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teson !•., Baker, 34 How. Pr. 180; Austin v.

Daniels, 4 Den. 299; Robinson v. Smith, 3

Paige 222, 24 Am. Dec. 212; Forbes v. Whit-
lock, 3 Edw. 446.

North Carolina.— Havens v. Hoyt, 59 N. C.

115.

Ohio.— Taylor v. Miami Exporting Co., 5

Ohio 162, 22 Am. Dec. 785.

Pennsylvania.— South-West Natural Gas
Co. V. Fayette Fuel-Gas Co., 145 Pa. St. 13,

23 Atl. 224, 29 Wkly. Notes Cas. 247 ; Watts'
Appeal, 78 Pa. St. 370; Spering's Appeal,
71 Pa. St. 11, 10 Am. Rep. 684; Graven-
stine's Appeal, 49 Pa. St. 310.

Rhode Island.— Hazard v. Durant, 11 R. I.

195 ; Hodges v. New England Screw Co., 1

R. I. 312, 53 Am. Dec. 624, 3 R. I. 9.

South Dakota.— Loftus v. Farmers' Ship-
ping Assoc, 8 S. D. 201, 65 N. W. 1076.

Tennessee.— Wallace v. Lincoln Sav. Bank,
89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
625 ; Deaderick v. Wilson, 8 Baxt. 108.

Texas.— Mussina v. Goldthwaite, 34 Tex.
125, 7 Am. Eep. 281.

United States.— Detroit v. Dean, 106 U. S.

537, 1 S. Ct. 560. 27 L. ed. 300; Hawes r.

Contra Costa Water Co., 104 U. S. 450, 26
L. ed. 827; Dodge v. Woolsey, 18 How. 331,
15 L. ed. 401; Foster r. Mansfield, etc., R.
Co., 36 Fed. 627 ; Forbes v. Memphis, etc., R.
Co., 9 Fed. Cas. No. 4,926, 2 Woods 323;
Heath v. Erie E. Co., 11 Fed. Cas. No. 6.306,

8 Blatchf. 347; Fond v. Vermont Valley E.
Co., 19 Fed. Cas. No. 11,265, 12 Blatchf. 280:
Smith V. Poor, 22 Fed. Cas. No. 13,093, 3
Ware 148.

JUngland.— Menier v. Hooper's Tel. Works,
L. E. 9' Ch. 350, 43 L. J. Ch. 330, 30 L. T.
Eep. N. S. 209, 22 Wkly. Rep. 396 ; In re Gib-
raltar, etc.. Bank, L. R. 1 Ch. 69, 11 Jur. N. S.

916, 35 L. ,1. Ch. 49, 13 L. T. Eep. N. S. 380,
14 Wkly. Eep. 69; Gregoiy v. Patchett, 33
Beav. 595; Salomons v. Laing, 12 Beav. 339,
14 Jur. 471, 19 L. J. Ch. 225, 6 R. & Can.
Cas. 289.

86. Eacine, etc., E. Co. v. Farmers' L. & T.
Co., 49 111. 331, 95 Am. Dec. 595; Covington,
etc., E. Co. V. Bowler, 9 Bush (Ky.) 468;
Eichards v. New Hampshire Ins. Co., 43 N. II.

263; Butts f. Wood, 37 N. Y. 317, 38 Barb.
(N. Y.) 181.

The English piactice as to shareholders fil-

ing such bills in the name of the company
where objection is made to their authority
may be gathered from Atwood v. Merry-
weather, L'. E. 5 Eq. 464 note, 37 L. J. Ch.
35; Macdougall v. Gardiner, 1 Ch. D. 13, 45
L. J. Ch. 27.

That foreign shareholders may file such
hills in United States courts where the
amount in controversy is sufficient to give
jurisdiction see Bacon i'. Robertson, 18 How.
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8. When Shareholder's Right of Action Arises— a. In General. In order that

this jurisdiction may be invoked in cases not governed by statute three things

must ordinarily concur : (1) The matter complained of must be a breach of duty
on the part of the directors ;

^ (2) the corporatio-n must fail or refuse to demand
redress ;

^ and (3) there must be an injury to the shareholder.^'

b. Instances Showing When This Right Arises. This right of action arises

where the majority of the shareholders, in control of the corporation, are pursu-
ing a course of action which is plainly oppressive to the minority and in fraud of
their rights ;

™ where the directors and oflficers ai'e acting, not in faithful discharge
of their trust, but are perverting their official powers to their own personal gain
and benefit, and in fraud of the rights of the shareholders ; "' where the managers
and a majority of the shareholders are diverting the assets of the corporation from
their legitimate purposes to their own use and benefit ; ^ where the assets of the
corporation have been fraudulently diverted into the hands of individual share-

holders ;
^^ to cancel shares which have been issued by tlie corporation in violation

of law, as being a cloud upon the rights of the lawful shareholders ; '* in case of a
corporation reorganized to take over a branch of the business of each of several

dealers, to enjoin one of such dealers from a breach of a covenant not to engage
in competition with the company, where such shareholders are parties to the
agreement, although the new company has been organized;*' under a statute, to

compel an accounting for official misconduct and for property of the corporation
which the officers have wrongfully acquired or transferred to others ;

*' to enjoin
a transaction of the directors which, although lawful in itself and inPra vires, is

concocted by them and the other party in pursuance of a selfish scheme to per-

petuate themselves in office, tbe same being conspicuously unwise and injurious to

the corporation and Its shareholders ;
*^ to recover damages from the directors of

(U. S.) 480, 15 L. ed. 499; Dodge v. Wool-
sey, 18 How. (U. S.) 331, 15 L. ed. 401.

87. Dodge v. Woolsey, 18 How. (U. S.)

331, 15 L. ed. 401.
88. Kennebec, etc., R. Co. v. Portland, etc.,

R. Co., 54 Me. 173; Smith v. Poor, 40 Me.
415, 63 Am. Dec. 672; Hersey v. Veazie, 24
Me. 9, 41 Am. Dec. 364; Greaves v. Gouge,
69 N. Y. 154; Robinson v. Smith, 3 Paige
(N. Y.) 222, 24 Am. Dec. 212; Dodge v.

Woolsey, 18 How. (U. S.) 331, 15 L. ed.

401.

89. Hill V. Nisbet, 100 Ind. 341 ; Havens v.

Hoyt, 59 N. C. 115; Hedges v. Paquett, 3
Oreg. 77; Dodge v. Woolsey, 18 How. (U. S.)

331, 15 L. ed. 401.

That this doctrine is not applicable to char-

itable corporations see Tyree v. Bingham, 100

Mo. 451, 13 S. W. 952.

As to a bill in equity by vendee of lands

held in common by corporators to compel de-

livery of corporate certificate see Hopkins v.

Smith, 111 Mass. 176.

90. Montana.— Forrester v. Butte, etc.,

Consol. Copper, etc., Min. Co., 21 Mont. 544,

55 Pac. 299 [rehearing denied in 21 Mont.
565, 55 Pac. 353], to restrain the transfer of

all the corporate assets.

New York.— Gamble v. Queens Coimty
Water Co., 123 N. Y. 91, 25 N. E. 201, 33

N. Y. St. 88, 25 Abb. N. Cas. 410, 9 L. R. A.
527 [reversing 52 Hun 166, 5 N. Y. Suppl.

124, 23 N. Y. St. 409]; Barr v. New York,

etc., R. Co., 96 N. Y. 444; Sage v. Culver, 71

Hun 42, 24 N. Y. Suppl. 514,, 54 N. Y. St.

297 [affirmed in 147 N. Y. 241, 41 N. E. 513,

69 N. Y. St. 524].

Pennsylvania.— Weekerly v. Fell, 8 Pa.
Dist. 89, 22 Pa. Co. Ct. 209.

United States.— Rogers v. Nashville, etc.,

R. Co., 91 Fed. 299, 33 C. C. A. 517.
Canada.— Earle v. Burland, 27 Ont. App.

540, to restrain the majority from accumulat-
ing from the profits a reserve fund far in ex-
cess of all the liabilities of the business of
the concern.

91. Fox V. Hale, etc.. Silver Min. Co., 108
Cal. 475, 41 Pac. 328 (shareholders' action
against the executors of one who has misap-
propriated funds of corporation maintainable
under California statute) ; Mareuse v. Gullett
Gin Mfg. Co., 52 La. Ann. 1383, 27 So. 846
(illegally diverted all corporate funds to
themselves as salaries) ; Watkins v. Watkins,
etc.. Lumber Co., 11 N. Y. App. Div. 517, 43
N. Y. Suppl. 41 (to account for misappro-
priated corporate funds and to enjoin a threat-
ened sale of the entire assets ) ; Gray v. New
York, etc., Steamship Co., 3 Hun (N. Y.)
383.

92. Rothwell v. Robinson, 39 Minn. 1, 38
N. W. 772, 12 Am. St. Rep. 608. See also
People's Sav. Bank v. Colorado Min. Exch.
Bldg. Co., 8 Colo. App. 354, 46 Pac. 620.

93. Taylor v. Miami Exporting Co., 5 Ohio
102, 22 Am. Dec. 785.

94. Stebbins v. Perry County, 167 111. 567,
47 N. E. 1048 [reversing 66 111. App. 427].

95. MeCausland v. Hill, 23 Ont. App.
7.'38.

96. Hayt v. Malone, 9 N. Y. Suppl. 877, 31
N. Y. St. 739.

97. Wildes v. Rural Homestead Co., 53
N. J. Eq. 452, 32 Atl. 676.

[XI, B. 8. b]
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the corporation caused by their mismanagement of its affairs, where the corpora-

tion is managed and controlled by them ;
^ where tlie directors have suffered the

corporate property to be sold under a mortgage for a comparatively small sum in

order to bankrupt the corporation and destroy the value of its shares, and are

transferring its property to a third person without compensation, and are mort-
gaging other property belonging to it without the consent of the shareholders, the

shareholders' suit taking the form of a single action against the directors and all

the other parties to such transactions ;'' where the board of directors of a railroad

company have refused to take steps to prevent another company from taking its

located route in violation of its rights, and throngli collusion with the other com-
pany ;

* where a particular number of the shareholders, intrenched in power by
reason of being able to command a majority of the votes, are committing frauds

to the injury of the minority;^ and in many other cases.^

9. To Enjoin Performance of Ultra Vires Acts. This jurisdiction has often

been exerted to enjoin the performance of ultra vires acts injurious to the com-
plaining shareholders or to the body of shareholders generally, or to the corpora-

tion considered as an ideal body ; * but not where the acts are injurious to no one,

or are ultra vires in the sense of not having been taken in formal compliance
with th,e law.^ The fact that the unlawful scheme in which the funds of the

company are embarked is profitable does not affect the right of a shareholder to

contest it.'

10. To Prevent Corporation From Being Wrecked and Absorbed bt Another
Corporation. Minority shareholders have a standing in a court of equity to pre-

98. Kelley v. Collier, 11 Tex. Civ. App.
353, 32 S. W. 428.

99. Gray v. Fuller, 17 N. Y. App. Div. 29,
44 N. Y. Suppl. 883.

1. Weidenfeld v. Sugar Run R. Co., 48 Fed.
615.

2. Mason v. Harris, 11 Ch. D. 97, 48 L. J.

Ch. 589, 40 L. T. Rep. N. S. 644, 27 Wkly.
Rep. 699.

3. Other instances where such relief has
been granted may be found in the following
cases:

Alabama.— Birmingham Min., etc., Co. v.

Mutual L. & T. Co., 96 Ala. 364, 11 So. 368;
St. Marys' Bank v. St. John, 25 Ala. 566.

California.— Wickersham v. Crittenden, 93
Cal. 17, 28 Pac. 788; Woodroof v. Howes, 88
Gal. 184, 26 Pac. Ill; Smith v. Fagan, 17 Cal.

178.

Connecticut.— In re Shepaug Voting Trust
Cases, 60 Conn. 553, 24 Atl. 32.

Illinois.—Farwell v. Great Western Tel. Co,.

161 111. 620 [affirmed on rehearing in 161 111.

522, 44 N. E. 891] ; Chicago Hansom Cab Co.

V. Yerkes, 141 111. 320, 30 N. E. 667, 33 Am.
St. Rep. 315.

Indiana.— Rogers v. Lafayette Agricultural
Works, 52 Ind. 296.
Kansas.— Ryan v. Leavenworth, etc., R. Co.,

21 Kan. 365.

Missouri.— Hannerty v. Standard Tlieatre
Co., 109 Mo. 297, 19 S. W. 82.

New York.— Zeigler v. Hoagland, 52 Hun
385, 5 N. Y. Suppl. 305, 24 N. Y. St. 453 (en-

joining the spoliation of the corporation by
excessive increase of salaries) ; Dyekman v.

Valiente, 43 Barb. 131 ; Aver v. Seymour, 15
Daly 249, 5 N. Y. Suppl. 650; Ives v. Smith,
3 N. Y. Suppl. 645, 19 N. Y. St. 556 (enjoin-
ing the construction of branch line and
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bridges) ; Meyer v. Staten Island R. Co., 7

N. Y. St. 245.

Ohio.— Robison v. Cleveland City R. Co., 7
Ohio S. & C. PI. Dec. 312.

Pennsylva/nia.— Malone v. Lancaster Gas-
light, etc., Co., 14 Lane. L. Rev. 225.

Texas.— People's Invest. Co. v. Crawford,
(Civ. App. 1898) 45 S. W. 738.

United States.— De Neufville v. New York,
etc., R. Co., 81 Fed. 10, 26 C. C. A. 306.

England.— Menier v. Hooper's Tel. Works,
L. R. 9 Ch. 350, 43 L. J. Ch. 330, 30 L. T. Rep.
N. S. 209, 22 Wkly. Rep. 396 ; Fraser v. Whal-
ley, 2 Hem. & M. 10, U L. T. Rep. N. S. 175.

4. Percy v. Millaudon, 8 Mart. N. S. (La.)

68; Wilcox v. Bickel, 11 Nebr. 154, 8 N. W.
436; Rabe v. Dunlap, 51 N. J. Eq. 40, 25 Atl.

959; Gregory v. Patchett, 33 Beav. 595.

5. Larwill v. Burke, 19 Ohio Cir. Ct. 513,
10 Ohio Cir. Dec. 579. See also Montgomery
Light Co. V. Lahey, 121 Ala. 131, 25 So. 1006;
Stanley v. Luse, 36 Oreg, 25, 58 Pac. 75;
Spaulding v. North Milwaukee Town Site Co.,

106 Wis. 481, 81 N. W. 1064; Cunningham
V. Weehselberg, 105 Wis. 359, 81 N. W. 414;
Macdougall v. Gardiner, 1 Ch. D. 13, 45
L. J. Ch. 27. When a shareholder and officer

of a piano-manufacturing company will not
be heard to complain of expenditures to se-

cure the good-will of musical artists as to the
value of the musical instruments. Steinway
V. Steinway, 17 Misc. (N. Y.) 43, 40 N, Y.
Suppl. 718.

6. Byrne v. Schuyler Electric Mfg. Co., 65
Conn. 336, 31 Atl. 833, 28 L. R. A. 304.

That a shareholder in such a suit cannot
question the right of the corporation to ex-

ercise all its granted powers, especially its

power to own shares of another corporation,
but that such right can be questioned only by
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Tent the corporation frona bein^ wrecked and absorbed by another corporation

into whose hands the directors of tlie victim corporation are playing.''

11. Distinction Between Redressing Breaches of Trust and Influencing Cor-

porate Action. A distinction has been admitted between the jurisdiction of

courts of equity to accord relief at the suit of shareholders where the action is

to redress breaches of trust on the part of the directors or to recover damages
from the same, and the want of jurisdiction in such courts, where the object

of the bill is to iniluenee corporate action, or where in its results it will have
this effect.^ The distinction is refined and unsubstantial, for the reason that the

action taken by the directors in the exercise of their powers is necessarily cor-

porate action, the corporation being an ideal and intangible body whose powers
are wielded by them. The funds of the corporation are answerable to strangers

for their frauds under the principle of respondeat superior? If the courts are

obliged to stay their hands whenever to move would have the effect of influenc-

ing corporate action, it would follow that if the corporation should, by a vote of

a majority of the shares, condone the offense of their guilty directors or agents,

then the minority would have no standing in court to object. It is almost need-

less to suggest that this is not the law.*" But this does not leave the shareholders

helpless in case of plain breaches of trust on the part of the directors. These
shareholders have the same right as any cestui que trust to have the property
honestly managed and preserved from waste and misappropriation.''^

12. Equity Will Not Interfere on Mere Questions of Corporate Management oh
Policy. The true distinction is between acts in excess of the powers of the

directors and in breach of their trust, and acts which are within their powers and
which merely involve an exercise of the discretion committed to them. The rule

here is that in the absence of usurpation, of fraud, or of gross negligence, courts

of equity will not interfere at the suit of a dissatisfied minority, merely to overrule

and control the discretion of the directors on questions of corporate management,
policy, or business, but will allow the majority to rule, and will leave the dissatis-v

tied minority to redress their grievances through ordinary corporate methods.'^

13. Actions by Shareholders Against Third Parties For Wrongs Done to Cor-

poration. The general rule is that such actions must be brought by and in the

name of the corporation itself and not by the shareholders,'^ as for example
an action to redress a slander of title of property of the corporation'* or an

the state, see Willbughby v. Chicago Junction Mirmesota.—^Rothwell v. Robinson, 44 Minn.
R., etc., Co., 50 N. J. Eq. 656, 25 Atl. 277. 538, 47 N. W. 255.

7. Peabody v. Flint, 6 Allen (Mass.) 62; "New Jersey.— Ellerman t;. Chicago Junction
Menier v. Hooper's Tel. Works, L. E. 9 Ch. R., etc., Co., 49 N. J. Eq. 217, 232, 23 Atl.

350, 43 L. J. Ch. 330, 30 L. T. Rep. N. S. 287; Park v. Grant Locomotive Works, 40

209, 22 Wkly. Rep. 396. N. J. Eq. 114, 3 Atl. 162 [affirmed in 45 N. J.

8. See for instance Hodges v. New England Eq. 244, 19 Atl. 621] ; Elkins v. Camden, etc..

Screw Co., 1 R. I. 312, 53 Am. Dec. 624. R. Co., 36 N. J. Eq. 241.

9. Rives V. Montgomery South Plank-Road New York.— Gamble v. Queens County
Co., 30 Ala. 92; Henderson v. San Antonio, Water Co., 123 N. Y. 91, 25 N. E. 201, 33

etc., R. Co., 17 Tex. 560, 67 Am. Dec. 675; N. Y. St. 88, 25 Abb. N. Cas. 410, 9 L. R. A.
Oakes v. Turquand, L. R. 2 H. L. 325, 344, 36 527 [reversing 52 Hun 166, 5 N. Y. Suppl.

L. J. Ch. 949, 16 L. T. Rep. N. S. 808, 15 124, 23 N. Y. St. 409] ; Gernsheim v. Olcott,

Wkly. Rep. 1201 ; Scotland Western Bank t;. 10 N. Y. Suppl. 438, 31 N. Y. St. 321.

Addie, L. R. 1 H. L. Sc. 145, 158 (per Lord Pennsylvania.—Chambers v. McKee, 185 Pa.

Chelmsford). St. 105, 39 Atl. 822, 42 Wkly. Notes Cas. 90

10. Hazard v. Durant, 11 R. I. 195. (error of judgment in accepting an award of

11. Rabe v. Dunlap, 51 N. J. Eq. 40, 25 arbitrators is binding on the shareholders)
;

Atl. 959. Madden v. Penn. Electric Light Co., 7 Pa.

12. Alalama.— Tuscaloosa Mfg. Co. v. Cox, Dist. 304.

68 Ala. 71 (opinion by Stone, J.); Smith v. United States.— McMullen v. Ritchie, 64
Prattville Mfg. Co., 29 Ala. 503 (in the ab- Fed. 253.

sence of a wilful abuse of discretion, or bad 13. Boyd v. Sims, 87 Tenn. 771, 11 S. W.
faith, or wilful negligence, or a breach of a 948.

known duty). 14. Langdon v. Hillside Coal, etc., Co., 41

Illinois.— Baker v. Backus, 32 111. 79. Fed. 609.

[XI, B, 13]
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action to enjoin the infringing of a trade-mark which is the property of the
cprporation.'^

14. When Relief Can Be Had Against Third Parties— a. In General. Belief
can be had against third parties in the following among other cases : (1) Where
plaintiff is entitled to an injunction against the consummation of a threatened act,

in respect of which such third party is concurring with the directors of plaintiff's

corporation.'" (2) Where such an act has been consummated and plaintiff is

entitled to have it undone ; for instance where the assets of plaintiff's corporation
have been unlawfully diverted into the hands of a third person or corporation,
plaintiff is entitled to have them restored to his own corporation or its repre-

sentative ;
" or where persons, acting as agents for the corporation, have received

its money and refused to pay it over.'^ But where no relief can be had against

the third person or corporation, he or it cannot be dragged into a litigation of this

kind, and a bill which attempts to do so is multifarious."
b. Misconduct Complained of Must Work Substantial Injury, Moreover the

misconduct complained of on the part of the governing body of the corporation
must work a substantial injury to the corporation, or at least to the complaining
shareholder.^ If the injury is slight and inconsiderable, and affects all sharehold-
ers alike, and no other shareholder complains, it will not afford ground for equi-

table relief.*'

e. When Not Necessary to Allege and Prove Bad Faith on Part of Directors.

It is not necessary in ail cases to allege and prove bad faith on the part of the
directors ;

^ but if the directors are making an illegal application of the funds of
the corporation the question whether they are acting corruptly or honestly is

quite immaterial, and the complaining shareholder need not allege or prove any
actual or wilful fraud or collusion on the part of the company, the directors, or
others."* So if tlie directors are putting themselves in an attitude where they are

tempted to act in violation of their duty, as where the directors of a railroad com-

15. Converse v. Hood, 149 Mass. 471, 21
N. E. 878, 4 L. R. A. 521.

Instances under which a bill in equity may
be maintained by a shareholder against his

own corporation and another corporation and
the trustees of his own corporation, to restore
to his own corporation property diverted from
it to the other corporation. Ryan v. Leaven-
worth, etc., R. Co., 21 Kan. 365.

16. Of this nature was the leading case of

Dodge V. Woolsey, 18 How. (U. S.) 331, 15
L. ed. 401, where Woolsey, a shareholder re-

siding in Connecticut, of a banking corpora-
tion domiciled in Ohio, sustained an action for

an injunction against Dodge, a, tax-collector

of the state of Ohio, restraining him from en-

forcing a tax laid by the state authorities of

Ohio against the banking corporation, in vio-

lation of the exemption from taxation con-

ferred by the~ legislature of Ohio upon it, in

its charter, plaintiff having purchased his

stock in good faith before the state of Ohio
laid the tax, and having requested the di-

rectors and officers of the corporation to sue
in the courts of Ohio, which they declined to

do, because they regarded the action hope-
less, and because the law imposed upon them
penalties for refusing its execution. Other
cases affirming the invalidity of the tax are:

Mechanics', etc., Bank v. Thomas, 18 How.
(U. S.) 384, 15 L. ed. 460; Mechanics', etc.,

Bank v. Debolt, 18 How. (U. S.) 380, 15
L. ed. 458.

[XI, B. 13]

Another good illustration of this species

of relief is found in a federal case where it

was held that a shareholder of a railroad
company which has located and partially con-
structed its line may maintain a bill to en-

join a rival company from appropriating this

work to its own use, when he shows that the
directors of his own company are acting in

sympathy with the rival company, have fur-

nished it with knowledge of certain defects
which render their own location invalid, and
have refused to resist such appropriation.
Weidenfeld v. Sugar Run R. Co., 48 Fed.
615.

17. Slattery v. St. Louis, etc., Transp. Co.,

91 Mo. 217, 4 S. W. 79, 60 Am. Rep. 245.

18. Sheridan v. Sheridan Electric Light
Co., 38 Hun (N. Y.) 396.

19. For an example of such a bill see

Mayer v. Denver, etc., R. Co., 38 Fed. 197.

20. Hill V. Nisbet, 100 Ind. 341 ; Manufac-
turers' Sav. Bank v. Big Muddy Iron Co., 97
Mo. 38, 10 S. W. 865; Albers v. St. Louis
Merchants' Exch., 45 Mo. App. 206; Havens
V. Hoyt, 59 N. C. 115.

21. Albers v. St. Louis Merchants' Exch., 45

Mo. App. 206.

22. I'he case of Butts v. Wood, 38 Barb.

(N. Y.) 181, holding the contrary is quite

off the track, unless its language be restrained

to the facts before the court.

23. March v. Eastern R. Co., 43 N. H.
515. V
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pany purchase for themselves the controlling interest of another and connecting

railroad for the purpose of making contracts more favorable to the other road than

to tlieir own corporation, the transaction will be set aside as being opposed to pub-
lic policy, in that it places the directors in a situation where they are tempted to

act in violation of their duty.^*

15, What Laches Will Deprive Shareholders of This Right to Equitable Reuef
— a. In General. In these cases, as in otliers, tiie shareholders will, by unreason-

able delay in bringing their action, lose their right to relief in equity.^

b. Application of PFineiple Where Act Is Ultra Vires. In the application of

this doctrine it can make no difference that the act complained of was ultra vires

in the sense of being beyond the powers of the corporation itself.^ But it is not
an unreasonable conclusion that where the act is not ultra vires the shareholder
rests under a stronger obligation of objecting to a course of action which is being
taken by the managers of the corporation.^

e. Laches Not Imputed to Shareholders Who Do Not Join in Action Where
Other Shareholders Are Prosecuting It. Where the action is prosecuted by some
of the shareholders as representatives of ali,^ those shareholders who do not join

as plaintiffs of record in such an action are not subject to the imputation of laches,

while one of their number is prosecuting a suit seeking to impeach the action

complained oi?^

d. Doctrine of Laches Analogous to Estoppel In Pais. The doctrin,e of laches

in this relation is analogous to the doctrine of estoppel in pais. The meaning is

that if a shareholder intends to treat an act of the corporation as illegal, and to

hold the directors personally answerable, he must tell them so. He cannot stand
by and see it done, objecting to it on other grounds, and then hold them responsi-

ble for reasons not alleged in opposition at the time.^

16. What Circumstances of Acquiescence, Waiver, or Estoppel Conclude Share-
holder— a. In General. Disregarding particulars it may be said that a share-

holder may also in many cases be^deemed to have acquiesced in the conditions of

which he complains, to have waived his right to object, or to have become
estopped by his conduct from maintaining a suit in equity, for the purpose of

24. Pearson v. Concord R. Corp., 62 N. H. ,
Pennsylvania.— VPatts' Appeal, 78 Pa. St.

537, 13 Am. St. Rep. 590. 370; Shaaber's Appeal, (1889) 17 Atl. 209.

!35. California.— Wills v. Porter, 132 Cal. Tennessee.— Kirtland v. Purdy University,

516, 61 Pac. 1109, 04 Pac. 896, under a statute 7 Lea 243.

delay of two years fatal to the action. West Virginia. — Boyce v. Montauk Gas
Georjfia.— Alexander v. Searcy, 81 Ga. 536, Coal Co., 37 W. Va. 73, 16 S. E. 501.

8 S. E. 630, 12 Am. St. Rep. 337. United States.— Jesup v. Illinois, etc., R.
Massachusetts.— Dunphy v. Traveller News- Co., 43 Fed. 483 ; Foster v. Mansfield, etc., R.

paper Assoc, 146 Mass. 495, 16 N. E. 426; Co., 36 Fed. 627; Leo v. Union Pac. R. Co.,

Peabody v. Flint, 6 Allen 52. 19 Fed. 283.

Minnesota.— Pinkus v. Minneapolis Linen England.— Gregory v. Patchett, 33 Beav.

Mills, 65 Minn. 40, 67 N. W. 643. 595; Graham v. Birkenhead, etc., R. Co., 12

Missoui'i.— Burgess v. St. Louis County R. Beav. 460, 2 Hall & T. 450, 14 Jur. 494, 20

Co., 99 Mo. 496, 12 S. W. 1050, supineness L. J. Ch. 445, 2 Macn. & G. 146, 6 Eng. L. &
and delay construed into an acquiescence and Eq. 132, 48 Eng. Ch. 114; Hodgson v. Powis,

ratification. 1 De G. M. & G. 6, 15 Jur. 1022, 21 L. J. Ch.

Uleio York.— Marbury v. Stone, 160 N. Y. 17, 50 Eng. Ch. 5; Ffooks v. London, etc., R.

701, 57 N. E. 1116 [affirming 17 N. Y. App. Co., 17 Jur. 365.

Div. 352, 45 N. Y. Suppl. 184, circumstances 26. Burgess v. St. Louis County R. Co.,

under a statute where delay of two years 99 Mo. 496, 12 S. W. 1051; Watts' Appeal,
fatal to the action] ; Catlin v. Green, 120 78 Pa. St. 370.

N. Y. 441, 24 N. E. 941, 31 N. Y. St. 532; Met- 27. Leo v. Union Pac. R. Co., 19 Fed. 283.

ropolitan El. R. Co. v. Manhattan El. R. Co., 28. See infra, XI, F, 1, b, (iii).

11 Daly 373, 14 Abb. N. Cas. 103; Roberts v. 29. Metropolitan El. R. Co. i\ Manhattan
New York, etc., R. Co., 31 N. Y. Suppl. 577, El. R. Co., 11 Daly (N. Y.) 373, 14 Abb. N.

64 N. Y. St. 167 (acquiescence for three years Cas. (N. Y.) 103.

barred equitable relief) ; Haar v. Consolidated 30. Hodges v. New England Screw Co., 3

Carsen River Dredging Co., 17 N. Y. Suppl. R. I. 9; Graham v. Birkenhead, etc., R. Co.,

25, 43 N. Y. St. 1. 2 Hall & T. 450, 14 Jur. 494, 20 L. J. Ch. 445,

[XI, B, 16, a]
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asserting rights in the corporation or of influencing the disposition of its

assets.^'

b. What Circumstances Have Been Held Not to Estop Shareholder. It has

been lield, but on doubtful grounds, that the acquiescence of the shareholders

owning all of the capital stock, in wrongs committed by tlie directors of the cor-

poration for the benefit of another corporation under their control, does not pre-

clude relief against such wrongs, even if the action to obtain such relief is brought
in the name of one of the acquiescing shareholders for the benefit of tlie

corporation.^

17. When Action of Shareholders Deemed Ratification. If the act complained
of has been acquiesced in by the sliai-eholders, their conduct may amount to a

ratification of it, such as will estop the corporation, on a principle hereafter

stated,*^ and where the corporation is estopped they will be estopped.^'' And
altliough the act is ultra vires an estoppel may arise against the corporation and
consequently against the shareholder, on the ground that it has received and
retained the benefits of the transaction such as will estop the shareholder unless

he offers to restore the benefits so received.*^

18. What Persons Have Standing of Shareholders to Invoke Equitable Relief
— a. Must Be Shareholder— (i) Rule Stated. The general rule is that to

entitle a party to relief by injunction against illegal or fraudulent proceedings of

corporate officers he must be a shareholder of the corporation.'"

(ii) Cmeditob of Shareholder. For instance one who is merely the creditor

2 Maen. & G. 146, 6 Eng. L. & Eq. 132, 48
Eng. Ch. 114.

31. See for the principle Rex v. Physicians!

College, 5 Burr. '2740. For example a share-

holder who knows of unauthorized acts by
the directors done with the hona fide inten-

tion of benefiting the corporation will be pre-

sumed to have assented to such acts where
he does not dissent within a reasonable time,

unless his failure to dissent is reasonably ex-

plained. St. Louis, etc., Min. Co. v. Sandoval,

etc., Min. Co., 116 111. 170, 5 N. E. 370;
rinkus V. Minneapolis Linen Mills, 65 Minn.
40, 67 N. W. 643; Libbey v. Packwood, 11

Wash. 176, 39 Pac. 444 [rehearing denied in

39 Pac. 647].
Illustrations of this doctrine could be ex-

panded, involving great detail, but a citation

of the cases must suffice.

Alabama.— Van Kirk v. Adler, 111 Ala.

104, 20 So. 336.

Georgia.— Cole v. Dyer, 29 Ga. 434, share-

holder voting for directors not allowed to file

a, quo warranto to oust them.
Illinois.— Perry County v. Stebbins, 66 111.

App. 427, shareholders acquiesced for more
than twenty years, making no objection.

loica.— Hart v. Mt. Pleasant Park Stock

Co., 97 Iowa 353, 66 N. W. 190, holding that

a shareholder ratifies an arrangement by pre-

siding at the meeting and making no objec-

tion thereto.

Michigan.— Boynton v. Roe, 114 Mich. 401,

72 N. W. 257.

Missouri.—Manufacturers' Sav. Bank v. Big
Muddy Iron Co., 97 Mo. 38, 10 S. W. 865.

Nebraska.— Clarke v. Omaha, etc., R. Co.,

4 Nebr. 458, shareholder had attended meet-
ing and voted to carry arrangement into

effect.

New York.— Burden v. Burden, 159 N. Y.

[XI. B. 16, a]

287, 54 N. E. 17 [affirming 8 N. Y. App.
Div. 160, 40 N. Y. Suppl. 499, shareholder
cannot assail the right of his corporation to

hold and own property conveyed to it as part
of the scheme of organization entered into to

settle difl'erences between himself and his

partner] ; Skinner r. Smith, 134 N. Y. 240,

31 N. E. 911, 47 N. Y. St. 528; McNab c.

McNab, etc., Mfg. Co., 62 Hun 18, 16 N. Y.
Suppl. 448, 41 N. Y. St. 906.

XJtah.— Jackson v. Crown Point Min. Co.,

21 Utah 1, 59 Pac. 238, 81 Am. St. Rep. 651,

estopped from questioning the acts of the
board he helped to elect.

United States.— Zabriskie v. Cleveland, etc.,

R. Co., 23 How. 381, 16 L. ed. 488 (although
the complaining shareholder attended the
meeting by proxy and dissented, but declined

to vote when his vote would have controlled

the action of the meeting) ; Northern Trust
Co. V. Columbia Straw-Paper Co., 75 Fed.

937.

England.— Whitwam r. Watkin, 78 L. T.

Rep. N. S. 188, persons who sold to a corpora-

tion stock in another corporation, which it

was beyond the power of the latter to pur-
chase, cannot, as shareholders, upon purchas-

ing shares in the latter corporation, main-
tain an action against its directors for the
illegal expenditure of the money.

32. Fitzgerald v. Fitzgerald, etc., Constr.

Co., 41 Nebr. 374, 59 N. W. 838.

33. See infra, XV, B, 7, a, (i) et seq.

34. Arkansas River Land, etc., Co. v. Farm-
ers' L. & T. Co., 13 Colo. 587, 22 Pac. 954.

35. Hinckley v. Pfister, 83 Wis. 64, 53
N. W. 21.

36. Berford v. New York Iron Mine, 56
N. Y. Super. Ct. 236, 4 N. Y. Suppl. 836, 21
N. Y. St. 439; Roebling v. Richmond First

Nat. Bank, 30 Fed. 744.
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of a shareholder cannot maintain a suit in equity for a decree compelling the cor-

poration to declare and pay dividends upon its shares.^'

(ill) Policy-Holder in Mutual Insurance Company. The unascertained

interest of a mere policy-holder in a mutual insurance company is insufficient to

sustain an equitable action to prevent the corporation from exercising its statutory

power of converting itself into a stock corporation.^

(iv) One Who Exfecth to Become Shareholder. One who expects to

become the owner of shares in a corporation cannot, before becoming such owner,

be heard in equity to complain of ultra, vires acts of the corporation or be per-

mitted to interfere with the affairs of tlie company.'^

b. Whether Must Be Registered Shareholder. Ordinarily a person entitled

to relief against breaches of trust by the directors and wrongs by the majority of

the shareholders, must himself be a registered shareholder.*' But a person who
is entitled to be registered as a shareholder cannot be turned out of court and
refused a hearing merely because the officers of the corporation wrongfully refuse

to register him as such.** And on principle the same rule must apply in eases of

persons who are contingently so entitled.

e. Pledgees. Thus the pledgee of shares may occupy this position. It has been
maintained on unanswerable reasons that a pledgee of corporate shares has a stand-

ing in equity to remove a cloud from the title of the corporation to its land,*^ or

to call the directors to account for breaches of their trust.^

d. One Who Has Not Paid For His Shares. Moreover, the complaining share-

holder must occupy a meritorious position as between himself and his corporation.

He must have complied with the terms of his subscription by paying for his

shares,''* or otherwise yielding the consideration for which they were issued.*' If

his stock is void under a statute, by reason of not having been fully paid for " to

the amount of its par value," he cannot ask the aid of a court of equity, based

upon the rights of a shareholder.**

6. Equitable Owners. The equitable owner of shares necessarily has a right

to have his interests protected by an appeal to a court of equity in proper cases

the same as a legal owner has. Thus it has been held that one who has trans-

ferred his shares for a formal purpose, for instance for the purpose of facilitating

the winding-up of the company, is still the equitable owner of them, and as such

may sue as a shareholder to recover unappropriated assets of the corporation.*''

This must be the rule under the modern codes of procedure, which adopt the

rule of equity requiring an action to be brought in the name of the real party in

interest.*^

f. Holder of How Many Shares. A shareholder who has a definite right which

37. Berford v. New York Iron Mine, 56 Smith, etc., Co., 125 Mich. 234, 84 N. W.
N. Y. Super. Ct. 236, 4 N. Y. Suppl. 836, 21 144. And see McCaleb v. Goodwin, 114 Ala.

N. Y. St. 439. 615, 21 So. 967; Spokane v. Amsterdamsch
38. Grobe v. Erie County Mut. Ins. Co., Trustees Kantoor, 22 Wash. 172, 60 Pac.

39 N. Y. App. Div. 183, 57 N. Y. Suppl. 290 141.

[affirming 24 Misc. (N. Y.) 462, 53 N. Y. That pledgees of the capital stock of a cor-

Suppl. 628]. poration are not entitled to notice of the acts

39. Mayer v. Denver, etc., R. Co., 38 Fed. of its directors see Havemayer t. Bordeaux
197. ' Co., 8 Nat. Corp. Rep. 127.

40. Atty.-Gen. v. Abbott, 164 Mass. 323, 44. Landes v. Globe Planter Mfg. Co., 73

28 N. E. 346, 13 L. R. A. 251; Armstrong v. Ga. 176.

Herancourt Brewing Co., 26 Ohio L. J. 93; 45. Busey v. Hooper, 35 Md. 15, 6 Am.
Brown v. Duluth, etc., R. Co., 53 Fed. 889. Rep. 350.

41. Carson r. Iowa City Gas-Light Co., 46. Hinckley v. Pfister, 83 Wis. 64, 53

80 Iowa 638, 45 N. W. 1068; Ernst v. Elmira N. W. 21. See also St. Louis, etc., Min. Co.

Municipal Imp. Co., 24 Misc. (N. Y.) 583, 54 v. Sandoval, etc., Min. Co., 116 111. 170, shares

N. Y. Suppl. 116. never paid for, assessments not paid, shares

42. Baldwin v. Canfield, 26 Minn. 43, 1 liable to be forfeited.

N. W. 261. 47. Thompson v. Stanley, 20 N. Y. Suppl.

43. Green v. Hedenberg, 159 111. 489, 42 317.

N. E. 851, 50 Am. St. Rep. 178; Smith v. 48. Larwill v. Burke, 19 Ohio Cir. Ct. 449.

[XI. B, 18. f]
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he is entitled to have protected cannot be turned out of a court of equity because
he is not the holder of more than a single share ;

^' and, although one who has

purchased a single share for the purpose of bringing sucli an action may not have
acquired such a standing, yet if it appear that he is the equitable owner of ten

other shares in respect of which he would be assessable in favor of creditors the

rule may be different.^

g. One Entitled to Shares in Corporation Formed by Consolidation. A share-

holder in one of four companies which had been consolidated under the pro-

visions of a statute, who had not converted his stock into the stock of the

consolidated company as the statute authorized him to do, has no standing to

maintain a shareholder's bill against such company.^'
h. One Who Has Held and Surrendered Trust Certificates. One who has held

trust certificates issued by a corporation cannot, after surrendering such cer-

tificates in exchange for stock of the company, assert other rights than those of a
shareholder, in enforcing rights of the company against those fraudulently con-

spiring against such rights.'^

i. One Whose Shares Are Valueless and Cannot Be Made Valuable by Relief

He Seeks. A shareholder of an insolvent corporation whose stock is worthless

and cannot be made of any value by the granting of the relief prayed for in his

bill cannot maintain a suit to set aside an order appointing a receiver and a
decree directing a sale of property of the corporation, on the ground that its

ofiicers and directors fraudulently colluded with the complainant in the proceed-

ing in which the receiver was appointed and the sale directed, to enable it to
^

obtain the order and decree.^

j. When Corporation Is in Hands of Receiver. A shareholder seeking to

enforce causes of action vested in the corporation or its receivers must show him-
self qualified to sue on the rights of one or the other."

k. Shareholder at Time of Transaction Complained of. The shareholder

must be such at the time of the transaction of which he complains. One who
was not a shareholder or a judgment creditor of the corporation at the time of

the transfer of its business to a new corporation had no standing in equity to

complain that such transfer was ultra vires, as being in violation of the prohibi-

tion against transfers in insolvency.^'' So far as the federal courts are concerned

this rule is enforced by equity rule ninety-four ; but this rule does not apply in

the state courts, and one such court has held that a transferee in good faith of

corporate shares after the doing of an ultra vires act may maintain a suit to annul
such act where the former owner of the shares neither voted the shares in favor

of the act nor acquiesced in it.^^

1. Shareholder Must Be Such at Time of Commencement of His Action. But
the shareholder must have been such at the time of the commencement of his suit."

m. Shareholder Who Has Lost His Right to Vote For Non-Payment of Dues.

It has been held that the mere fact that a shareholder has lost his right to vote on
his shares because of the non-payment of dues does not deprive him of the char-

acter of a member of the corporation for other purposes under the New York

49. It has been reasoned that the largest 53. Darragh v. -H. Wetter Mfg. Co., 78

shareholder has no more right than the holder Fed. 7, 23 C. C. A. 609.

of a single share to sue in his own name to 54. Holton v. Wallace, 77 Fed. 61, 23
enforce corporate rights. Van Kirk v. Adler, C. C. A. 71.

Ill Ala. 104, 20 So. 336. 55. Wilson v. Mechanical Orguinette Co.,

50. Elwood V. Greenleaf First Nat. Bank, 57 N. Y. App. Div. 158, 68 N. Y. Suppl. 173.

41 Kan. 475, 21 Pac. 673. 56. Forrester v. Butte, etc., Consol. Copper,

51. Philadelphia, etc., E. Co. v. Catawissa etc., Min. Co., 21 Mont. 565, 55 Pac. 353

R. Co., 53 Pa. St. 20. [denying rehearing in 21 Mont. 544, 55 Pac.

52. Alexander v. Donohoe, 68 HuniN. Y.) 229].

131, 22 N. Y. Suppl. 652, 52 N. Y. St. 21 57. Fitchett v. Murphy, 46 N. Y. Anp. Div.

[affirmed in 143 N. Y. 203, 38 N. E. 263, 62 181, 61 N. Y. Suppl. 182 [reversing 26 Misc.

N. Y. St. 153]. (N. Y.) 544, 56 N. Y. Suppl. 322].
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General Corporation Law, providing that the term " member of a corporation "

shall include every person having a right to vote at a meeting of the corporation.^*

n. Shareholdep Without Certifleate. As already seen ^^ the possession of a cer-

tificate is not necessary to make a person a ' shareliolder, that being merely the

evidence of his title. Accordingly it has been held that one who has subscribed

for the stock of a corporation and paid in his money becomes a shareholder, and
is entitled to maintain the rights of that position, although no certificate of stock

is issued to liim.^

0. Holder of Shares Subject to Option of Purchase by Other Shareholders.

It has been iield that a requirement in the by-laws of a corporation that before a

sale of its stock the holder thereof shall offer it in writing, through the treasurer,

to the then existing shareholders, is solely for the benelit of such then existing

shareholders ; and they alone are entitled to object on the ground of a non-com-
pliance therewith.''

19. Shareholder Must First Exhaust His Remedy Within Corporation— a. In

General. A bill by one or more shareholders in behalf of the general body can-

not be maintained unless it shows that plaintiffs have exhausted the means of

putting the corporation in motion.'^

b. Rule Where Grievance Will Admit of Temporary Delay— (i) Inr General.
If the grievance will admit of a temporary delay, so that if it can be redressed in

no other mode a resort may be had to a corporate election, the shareholders will

not be permitted to sue.**

(ii) Unless Wrong Is Being Done by Majority of Shareholders. But
if the wrong is being perpetrated by a majority of the shareholders, who can

perpetuate it by electing directors in their interest at each successive election,

then the minority are entitled to resort to a court of equity for redress.**

e. Failure of Corporation to Sue Condition Precedent. Where the complain-

ing shareholders do not sue to redress grievances peculiar to themselves, but pro-

ceed in right of the corporation, or what is the same thing in right of all the

shareholders, then the failure or refusal of the corporation itself to demand
redress is a condition precedent to the right of the shareholders to sue or to

58. Buker v. Steele, 43 N. Y. Suppl.

346.

59. See supra, VI, H, 7, a.

60. Tennessee Mountain Petroleum, etc.,

Co. V. Ayers, (Tenn. Ch. App. 1897) 43 S. W.
744.

61. American Nat. Bank v. Oriental Mills,

17 R. I. 551, 23 Atl. 795.

62. Alabama.— Johnson v. National Bldg.,

etc., Assoc, 125 Ala. 465, 28 So. 2; Roman
V. Woolfolk, 98 Ala. 219, 13 So. 212.

Colorado.— Miller v. Murray, 17 Colo. 408,

30 Pac. 46 ; Beshoar v. Chappell, 6 Colo. App.
323, 40 Pac. 244.

Connecticut.— Allen v. Curtis, 26 Conn.
456.

Georgia.— Colquitt v. Howard, 11 Ga.

556.

Kansas.— Home Min. Co. V. McKibben, 60
Kan. 387, 56 Pac. 756.

Kentucky.— Jones v. Johnson, 10 Bush
649.

Maine.— Hersey v. Veazie, 24 Me. 9, 41

Am. Dec. 364.

Massachusetts.— Brewer v. Boston Theatre,

104 Mass. 378.

Missouri.— Albers v. St. Louis Merchants'
Exch., 45 Mo. App. 206.

New York.— Fitchett v. Murphy, 46 N. Y.
App. Div. 181, 61 N. Y. Suppl. 182 [reversing

26 Misc. 544, 56 N. Y. Suppl. 322] ; Robinson
V. Smith, 3 Paige 222, 24 Am. Dec. 212;
Forbes v. Whitlock, 3 Edw. 446.

Pennsylvania.— Chamberlain v. Peoples'
Bridge Co., 2 Dauph. Co. Rep. 329.

Rhode Island.— Hodges v. New England
Screw Co., 1 E. I. 312, 53 Am. Dec. 624, 3
E. I. 9.

South Carolina.— Latimer v. Richmond,
etc., R. Co., 39 S. C. 44, 17 S. E. 258.

Tennessee.— Deaderick v. Wilson, 8 Baxt.
108.

United States.—Porter v. Sabin, 149 U. S.

473, 13 S. Ct. 1008, 37 L. ed. 815; Hutton v.

Joseph Bancroft, etc., Co., 83 Fed. 17 [citing
Dunphy v. Traveller Newspaper Assoc, 146
Mass. 495, 16 N. E. 426; Holton v. New
Castle E. Co., 138 Pa. St. Ill, 20 Atl. 937];
Whitney v. Fairbanks, 54 Fed. 985; Putnam
V. Euch, 54 Fed. 216.

England.— Foss v. Harbottle, 2 Hare 461,
24 Eng. Ch. 461; Orr v. Glasgow, etc., R.
Co., 6 Jur. N. S. 877, 2 L. T. Rep. N. S.

550, 8 Wkly. Rep. 643; Mozley v. Alston,
16 L. J. Ch. 217, 1 Phil. 790, 19 Eng. Ch.
790.

63. Brewer v. Boston Theatre, 104 Mass.
378.

64. Brewer v. Boston Theatre, 104 Mass.
378.
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appear as plaintiffs/^ unless a stkte of facts is alleged and proved which makes it

apparent that such a demand would be futile.^^ The reason is that if everj share-

holder were allowed to bring such suits at pleasure, the directors might find themr
selves harassed bj a mnltiplicity of suits and by endless litigation.^'' The princi-

ple is that the shareholder or shareliolders seeking to maintain the action must
show that thej have used in good faith reasonable efforts to obtain redress at the

hands of the corporation.^ Such an effort, it has been well said, must be an
earnest, and not a simulated, one.^'

d. When Demand Must Be Made Upon Directors to Sue— (i) In General.
This reasonable effort will generally consist in a demand upon the directors to

have an action brought and prosecuted in the name of the corporation to redress

the grievances complained of.™

65. Alabama.—Moses %. Tompkins, 84 Ala.

613, 4 So. 763.

California.— Bacon v. Irvine, 70 Cal. 221,
11 Pac. 646; Cogswell v. Bull, 39 Cal. 320.

Colorado.— Miller v. Murray, 17 Colo. 408,
30 Pac. 46; Byers v. Rollins, 13 Colo. 22,
21 Pac. 894.

Connecticut.— Allen v. Curtis, 26 Conn.
456.

Georgia.— Alexander v. Searcy, 81 Ga. 536,
8 S. E. 630, 12 Am. St. Eep. 337 ; Henry v.

Elder, 63 Ga. 347.

Kentucky.— Shawhan v. Zinn, 79 Ky.
300.

Maine.— Kennebec, etc., R. Co. v. Portland,
etc., R. Co., 54 Me. 173 ; Hersey v. Veazie, 24
Me. 9, 41 Am. Dec. 364.

Massachusetts.— Brewer v. Boston Theatre,
104 Mass. 378.

Missouri.— Albers v, St. Louis Merchants'
Exch., 45 Mo. App. 206.

New York— Greaves v. Gouge, 69 N. Y.
154; Vanderbilt v. Garrison, 5 fiuer 689.

North Carolina.— Moore v. Silver Valley
Min. Co., 104 N. C. 534, 10 S. E. 679.

Tennessee.— Wallace v. Lincoln Sav. Bank,
89 Tenn. 630, 15 S. W. 448, 24 Am. St. Rep.
625; Boyd v. Sims, 87 Tenn. 771, 11 S. W.
948; Memphis Gayoso Gas Co. v. William-
son, 9 Heisk. 314; Black v. Huggins, 2 Tenn.
Ch. 780.

Texas.— Becker v. Gulf City St. R., etc.,

Co., 80 Tex. 475, 15 S. W. 1094.

West Virginia.— Rathbore r.. Parkersburg
Gas Co., 31 W. Va. 798, 8 S. E. 570.

Wisconsin.— Doud v. Wisconsin, etc., E.
Co., 65 Wis. 108, 25 N. W. 533, 56 Am. Rep.
620.

XJnited Sfotes.—Taylor v. Holmes, 127 U. S.

489, 8 S. Ct. 1192, 32 L. ed. 179; Ouincy r.

Steel, 120 U. S. 241, 7 S. Ct. 520, 30 L. ed.

624; Memphis v. Dean, 8 Wall. 64, 19 L. ed.

326; Dodge v. Woolsey, 18 How. 331, 15
L. ed. 401 ; Weidenfeld v. Allegheny, etc., R.
Co., 47 Eed. 11; Allen v. Wilson, 28 Fed.
677 ; Converse v. Dimock. 22 Fed. 573 ; Dann-
meyer v. Coleman, 11 Fed. 97, 8 Sawy. 51;
Morgan v. Railroad Co., 17 Fed. Cas. No.
9,806, 1 Woods 15 ; Newby v. Oregon Cent. R.
Co., 18 Fed. Cas. No. 10.145. 1 8""^. 63;
Smith V. Poor, 22 Fed. Cas. No. 13,093, 3
Ware 148

66. WicVersham v. Crittenden, 93 Cal. 17,

28 Pac. 788; Movie v. Landers, 83 Cal. 579,
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23 Pac. 798 ; Beach v. Cooper, 72 Cal. 99, 13

Pac. 161; Knoop v. Bohmrich, 49 N. J. Eq.

82, 23 Atl. 118; Kelsey v. Sargent, 40 Hun
(N. Y.) 150.

67. Macdougall v. Gardiner, 1 Ch. D. 13,

21, 45 L. J. Ch. 27, per James, L. J.

68. Rathbone v. Parkersburg Gas Co., 31

W. Va. 798, 8 S. E. 570.

69. Bacon v. Irvine, 70 Cal. 221, 11 Pac.

646; Hawes v. Contra Costa Water Co., 104

U. S. 450, 26 L. ed. 827 ; Dannemeyer v. Cole-

man, 11 Fed. 97, 8 Sawy. 51.

70. Alabama.— Decatur Mineral Land Co.
V. Palm, 113 Ala. 531, 21 So. 315, 59 Am. St.

Rep. 140; Moses v. Tompkins, 84 Ala. 613,

4 So. 763.

California.— Bacon v. Irvine, 70 Cal. 221,
11 Pac. 646.

Connecticut.— Allen v. Curtis, 26 Conn.
456.

Georgia.— Alexander c. Searcy, 81 Ga. 536,
8 S. E. 630, 12 Am. St. Rep. 337.

Kansas.— Atchison, etc., R. Co. v. Sumner
County, 51 Kan. 617, 33 Fac. 312, unless it

appears that he has in good faith, but with-
out success, attempted to secure action by its

directors or managing officers or that demand
for their action would be tmavailing.
Kentucky.— Shawhan v. Zinn, 79 Ky. 300.

Maine.— Ulmer v. Maine Real-Estate Co.,

93 Me. 324, 45 Atl. 40.

New York.—^Vanderbilt v. Garrison, 5 Duer
689.

North Carolina.—^Moore v. Silver Valley
Min. Co., 104 N. C. 534, 10 S. E. 679.

Tennessee.— Boyd v. Sims, 87 Tenn. 771,
11 S. W. 948; Memphis Gayoso Gas Co. v.

Williamson, 9 Heisk. 314.

T^xas.— Becker v. Gulf City St. R., etc.,

Co., 80 Tex. 475, 15 S. W. 1094.

Virginia.— Mount v. Radfoid Trust Co., 93
Va. 427, 25 S. E. 244, without alleging that
he has requested the board of directors to
bring such suit, or stating facts showing that
such request would be unavailing.

West Virginia.— Rathbone v. Parkersburg
Gas Co., 31 W. Va. 798, 8 S. E. 570,

Wisconsin.— Doud v. Wisconsin, etc., R.
Co., 65 Wis. 108, 25 N. E. 533, 56 Am. Rep.
620.

United States.— Taylor v. Holmes, 127
U. S. 489, 8 S. Ct. 1192, 32 L. ed. 179; Quiney
V. Steel, 120 U. S. 241, 9 S. Ct. 520, 30 L. ed.

624; Weidenfeld v. Allegheny, etc., R. Co.,
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(n) Bewvsal of Directobs MustBe Wrongfxtl. Some of the cases more-
over emphasize the proposition that it must clearh' appear that the refusal of tlie

directors to institute an action in the name of the corporation to redress the griev-

ances complained of was a wrongful refusal,'' and one of them is to the effect

that the refusal must amount to a clear default, involving a breach of duty.''' But
all this is implied in the statement that there are breaches of trust or other griev-

ances to be redressed, and that the directors will not allow an action to be brought
in the name of the corporation to redress them ; because under such circumstances

their refusal is necessarily wrongful.
(ill) Exile Same With Befebence to Action Against Assignee Fob

Obeditobs For Maladministration. Where the majority of the directors are

qualified to sue the assignee for creditors for maladministration, a shareholder's

bill seeking the same relief must allege that the shareholder first demanded that

the directors bring the suit.'^

e. If Demand on Directors Futile, Eifort Must Be Made to Induce Action on
Part of Shareholders. If the demand made upon the directors that they bring

the proposed action in the name of the corporation to redress the grievance com-
plained of is refused, then a further effort must be made to induce such action

through the body of the shareholders, unless the circumstances are such as to

show that such further effort would be futile.'*

f. Doctrine of Federal Courts on This Subject. The doctrine of the federal

courts on this subject was distinctively formulated by Mr. Justice Miller in a
case decided in the year 1881, which has continued to be regarded as the leading

case on the subject. It is essentially the same as that stated in the preceding

paragraph, but recited in detail and with particularity .'' The federal doctrine is

formulated by the supreme court of the United States, in what is known as the

ninety-fourth equity rule as follows :
" Every bill brought by one or more stock-

holders in a corporation against the corporation and other parties, founded on
rights which may properly be asserted by the corporation, must be verified by
oath, and must contain an allegation that the plaintiff was a shareholder at the

time of the transaction of which he complains, or that his share had devolved on
him since by operation of law, and that the suit . is not a collusive one to confer

on a court of the United States jurisdiction of a case of which it would not other-

wise have cognizance. It must also set forth with particularity the efforts of the

plaintiff to secure such action as he desires on the part of the managing directors

or trustees, and if necessary of the shareholders, and the causes of his failure to

obtain such action." '°

47 Fed. 11; Newby v. Oregon Cent. E. Co., equity rule); Foss v. Harbottle, 2 Hare
18 Fed. Cas. No. 10,145, 1 Sawy. 63. 461.

71. Wallace v. Lincoln Sav. Bank, 89 Tenn. 75. Hawes v. Contra Costa Water Co., 104

630, 15 S. W. 448, 24 Am. St. Rep. 625. U. S. 450, 26 L. ed. 827. See also Taylor v.

72. Memphis Gayoso Gas Co. v. William- Holmes, 127 U. S. 489, 8 S. Ct. 1192, 32
son, 9 Heisk. (Tenn.) 314; Memphis v. Dean, L. ed. 179; Dimpfel v. Ohio, etc., R. Co., 110

8 Wall. (U. S.) 64, 19 L. ed. 326. U. S. 209, 3 S. Ct. 573, 28 L. ed. 121; De-
73. State v. Mitchell, 104 Tenn. 336, 58 troit v. Dean, 106 U. S. 537, 1 S. Ct. 560, 27

S. W. 365. L. ed. 300; Huntington v. Paimer, 104 U. S.

74. Wolf V. Pennsylvania R. Co., 195 Pa. 482, 26 L. ed. 833.

St. 91, 45 Atl. 936 (stating averments which 76. This rule has been construed and ap-

have been held insufficient to show that the plied in the court which promulgated it, in

directors would have refused the applica- a very instructive decision where the alle-

tion) ; Robinson v. West Virginia Loan Co., gations of a bill were held insufficient under
90 Fed. 770 ; Church ». Citizens' St. R. Co., 78 it; a decision which every pleader should
Fed. 526. carefully study before attempting to draw
That the court will presume that it is not a shareholder's bill of this nature to be filed

impracticable to convene a meeting of the in a circuit court of the United States. The
proprietors capable of controlling the direct- court concluded from an analysis of the bill

ors see Miller v. Murray, 17 Colo. 408, 30 that the inference that the proceeding was a
Pac. 46; Weidenfeld v. Allegheny, etc., E,. preconcerted and simulated arrangement to

Co., 47 Fed. 11 (under the ninety-fourth foist upon the circuit court of the United

[63] [XI, B, 19, f]
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g. What Is Suffleient Request to Directors Under General Rules of Equity-

Procedure. As to what is a suiBcient request to the corporation to institute suit,

it lias been lield that a request made in any mode, so as to be a legal request to

the corporation, is sufficient."

h. Manner in Which Efforts to Induce Action on Part of Corporation Must
Be Set Forth in Pleading. If a single shareholder, or a minority of the shai'e-

holders, bring such an action, their bill or complaint must set forth in detail and
with particularity the efforts made by them to secure the desired action on the

part of the corporation, and these allegations must be proved''^ or the suit will be

dismissed.'' It has been held tliat in a bill in equity by a shareholder against the

corporation, charging that the directors have done acts ultra vires and in violation

of law, and praying for an injunction, an appointment of a receiver, and a winding-

up of the affairs of the corporation, the complainant must allege that the directors

in oflUce at the time the bill is brought have been asked to act, or that they have
refused to act ; or that failing with the officers the corporation itself has been
asked to protect itself ; or that it has refused to do so ; or that it is incapable of

action ; or that the necessary delay in securing corporate action would prejudice

the complainant; and where such allegations are not made the bill is demurrable.^*

20. Circumstances Which Excuse Making of Request to Directors to Sue— a.

In General, Where Such Request Would Be Useless. Generally speaking the

making of a request or demand upon the directors that they bring the appropriate

action is dispensed with, as a preliminary to a shareholder's suit, where a state of

facts is averred and proved which shows that the making of such a demand would
be useless and that it would not be complied with.^'

b. Where Directors Would Necessarily Be Opposed to Prosecution of Action
— (i) Jy Oenebal. The general rule is that where the directors are shown to

occupy such a relation to the transaction complained of that they would neces-

sarily be antagonistic to the prosecution of the action which the complaining

shareholder requests them to prosecute, a demand that they bring and prosecute

the action in the name of the corporation will be dispensed with.^

(ii) Wheme Directors Themselves Arm Guilty Pamties. This happens

where the object of the suit is to impeach breaches of trust or other fraudulent

States a jurisdiction in a case which did not 80. Ulmer v. Maine Real-Estate Co., 93
fairly belong to it was very strong. Quincy v. Me. 324, 45 Atl. 40.

Steel, 120 U. S. 241, 9 S. Ct. 520, 30 L. ed. 624. 81. Smith v. Dorn, 96 Cal. 73, 13 Pac.

For a case where the pleading was held 1024; Brewer v. Boston Theatre, 104 Mass,

not to comply with the ninety-fourth rule 378. See also Higgins v. Lansingh, 154 111.

upon facts based upon the judge's private 301, 40 N. E. 362; Elred v. American Palace-

knowledge see Squair v. Lookout Mountain Car Co., 99 Fed. 168 (where it appears that

Co., 42 Fed. 729. For another case where there is no collusion and that a, demand on
the allegations of the bill were held insuffi- the directors of the corporation to bring the

cient to comply with the ninety-fourth rule suit would have been useless, notwithstand-

of equity see Weidenfeld ». Allegheny, etc., ing United States equity rule ninety-four) ;

R. Co., 47 Fed. 11. Wier v. Bay State Gas Co., 91 Fed. 940 (in-

As to what is sufficient request under the stanoing United States equity rule ninety-

ninety-fourth equity rule see Quincy v. Steel, four) ; Heath v. Erie R. Co., 11 Fed. Cas,

120 U. S. 241, 9 S. Ct. 520, 30 L. ed. 624. No. 6,306, 8 Blatehf. 347. It was so held

77. Circumstances under which a request where the petition, in an action by a share-

made to a committee was sufficient. Hazard holder to recover assets misappropriated by
V. Durant, 11 R. I. 195. officers holding a majority of the stock, al-

Frecuent protests, although made to the leged that such shareholders had conspired

directors, not sufficient. Boyd v. Sims, 87 to wreck the company, and had done ulira

Tenn. 771, 11 S. W. 948. mres acts, and diverted to their own use large

Simulated notice made to lay the founda- sums of money belonging to the corporation,

tion of an action not sufficient. Bacon n. and had constituted themselves and others

Irvine, 70 Cal. 221, 11 Pac. 646. who were mere dummies the board of iirect-

78. Dillon v. Lee, 110 Iowa 156, 81 N. W. ors and controlling officers of the corpora-

245. tion in pursuance of such conspiracy. Joy ».

79. Albers v. St. Louis Merchants' Exch., Ft. Worth Compress Co., 24 Tex. Civ. App.
45 Mo. App. 206 ; Robinson v. West Virginia 94, 58 S. W. 173.

Loan Co., 90 Fed. 770. 82. See iKfra, XI, B, 20, b, (ii).
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acts committed by the directors themselves, in which case they would not be
proper parties plaintiff but would be proper parties defendant, and where, if the

request were granted the Jitigation would necessarily be subject to the control of

the persons opposed to its success, as where the object of the bill is to restrain

the doing of an act which the directors have already resolved to do, such as the

restraining of a consolidation with another corporation.^^

(ill) Where Dibegtors Are Under Control of Parties Whose Acts
Are Complained op or Who Are Necessarily Adverse to the Liti-

OATION. This also happens where the directors are the tools or the creatures,

or under the control of the shareholders or of third persons, or corporations whose
acts are complained of and who are necessarily adverse to the litigation,^ as

where the directors are under control of the shareholder holding a majority of

the stock, and the fraud which it is sought to redress has been instigated by this

majority shareholder, and the minority shareholders are the parties bringing the
action ;

^^ where the object of the bill is to impeach an unlawful contract, and the
directors are under the control of the persons with whom the contract was
made ;

^° where one corporation has acquired a majority of the shares of a rival

corporation, and the object of the bill, brought by a shareholder of the company

83. Atofiama.—Mack v. De Bardeleben Coal,
etc., Co., 90 Ala. 396, 8 So. 150, 9 L. R. A.
650 ; Nathan v. Tompkins, 82 Ala. 437, 2 So.

747.

California.— Smith v. Dorn, 96 Cal. 73, 30
Pao. 1024; Wiokersham v. Crittenden, 93 Cal.

17, 28 Pac. 788; Ashton v. Dashaway Assoc,
84 Cal. 61, 22 Pac. 660, 7 L. R. A. 809 ; Moyle
V. Landers, 78 Cal. 99, 20 Pac. 241, 21 Pac.
1133, 12 Am. St. Rep. 22.

Colorado.— Miller v. Murray, 17 Colo. 408,
30 Pac. 46.

Indiana.— Wayne Pike Co. v. Hammons,
129 Ind. 368, 27 N. E. 487 ; Rogers v. Lafay-
ette Agricultural Works, 52 Ind. 296.

Iowa.— Schoening v. Schwenk, 112 Iowa
733, 84 N. W. 916.

Maryland.— Davis v. Gemmell, 70 Md. 356,

17 Atl. 259.

Minnesota.—Bjorngaard v. Goodhue County
Bank, 49 Minn. 483, 52 N. W. 48.

Missouri.— Hannerty v. Standard Theater
Co., 109 Mo. 297, 19 S. W. 82, shareholder
suing to recover for the corporation prop-

erty rights that have been lost by the fraudu-
lent misconduct of the directors still in oflSce.

Montana.— Gerry v. Bismarck Bank, 19

Mont. 191, 47 Pac. 810, two of the four di-

rectors active participants in the wrongs com-
plained of, the other two acquiescing.

Nebraska.— Ponca Mill Co. v. Mikesell, 55
Nebr. 98, 75 N. W. 46, where the wrong-
doers are in control of the corporation, both
by owning a majority of the stock and by
being the corporate officers.

New Jersey.— Knoop v. Bohmrich, 49 N. J.

Eq. 82, 23 Atl. 118.

New York.— Nash v. Hall Signal Co., 90
Hun 354, 35 N. Y. Suppl. 940, 70 N. Y. St.

655; Anderton v. Wolf, 41 Hun 571, 4 N. Y.
St. 101; Kelsey v. Sargent, 40 Hun 150;

Ithaca Gas Light Co. v. Treman, 30 Hun
212; Brown v. Buffalo, etc., R. Co., 27 Hun
342 ; Brewster v. Hatch, 4 N. Y. St. 617.

Rhode Island.— Eaton v. Robinson, 18

R. I. 396, 27 Atl. 595.

Texas.— Baker i;. Gulf City St. R., etc., Co.,

80 Tex. 475, 15 S. W. 1094.

Wisconsin.— Eschweiler v. Stowell, 78
Wis. 316, 47 N. W. 361, 23 Am. St. Rep.
411.

United States.— Berwind v. Canadian Pac.

R. Co., 98 Fed. 158 (where it is alleged in the

bill that the corporation is controlled by the

defendants, and this notwithstanding equity

rule ninety-four) ; Excelsior Pebble Phos-
phate Co. V. Brown, 74 Fed. 321, 20 C. C. A.
428 (where the corporation is dominated by
a president and board of directors who are
charged with wrecking the corporation for

their own private ends ) ; Barnes v. Kornegay,
62 Fed. 671 (to prevent the corporation from
submitting to illegal taxation where the

state owns three fourths of the shares and
casts its vote as a unit, and the directors

representing it have a majority, and the
president and directors have done all they
can do to accomplish such taxation) ; Ranger
V. Champion Cotton-Press Co., 52 Fed. 611
(notwithstanding United States equity rule
ninety-four) ; Barr v. Pittsburgh Plate-Glass
Co., 40 Fed. 412.

Other special circumstances dispensing
with the necessity of a demand upon the cor-

porate authorities to bring the action in

the name of the corporation. Stebbins v.

Perry County, 167 111. 567, 47 N. E. 1048
[reversing 66 111. App. 427] ; Davis v. Gem-
mell, 70 Md. 356, 17 Atl. 259; Averill v.

Barber, 6 N. Y. Suppl. 255, 25 N. Y. St.

194.

84. Chicago Hansom Cab Co. v. Yerkes,
141 III. 320, 30 N. E. 667, 33 Am. St. Rep.
315; Aiken v. Colorado River Irr. Co., 72
Fed. 591 (corporation under the control of

directors who are the instruments and tool.*

of the one responsible for the fraud).
85. Chicago Hansom Cab Co. v. Yerkes,

141 HI. 320, 30 N. E. 667, 33 Am. St. Rep.
315.

86. Currier i).. New York, etc., R. Co., 35
Hun (N. Y.) 355.
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about to be swallowed up, is to restrain the purchasing corporation from voting

at a corporate election in respect of such shares, and it appears that the directors

of the victim corporation constitute a majority of the governing board of the

victor corporation ;
^' where the directors of the corporation are under the con-

trol of another corporation whose acts are complained of ;^ where another cor-

j)oration has assumed fnll control of the corporation and the directors of the

corporation are the mere creatures of such dominant corporation ;
*' where another

corporation has purchased a majority of the shares of the corporation for the

purpose of getting control of it and suppressing its competition, and where it

practically controls the governing body of the former corporation ;
*• or where

the corporation became accommodation indorser on paper on whicli its president

was personally liable, and permitted judgment to go against it by default when it

had a good defense, and permitted its property to be advertised for sale under
execution on a small judgment, all of which acts were done while a majority of

the present board of directors were members of the board.''

(iv) Where WsoNa Is Tsatof Gobporation and Against Shareholder
Personally. If the right claimed is denied by the corporation, although neces-

sarily through the mouth of its officers, for in such a way only can it speak, and
if the wrong is capable of being redressed by an action against the corporation

alone, and the right of action rests in tlie individual shareholder, then of course

tliis rule has no application .°^

(v) Instances Where Such Demand Unnecessary. The preliminary

demand upon the directors to bring the appropriate action on the part of the corpora-

tion has been held unnecessary where the action was brought by a shareholder

alleging that the board of directors in issuing new stock refused to issue to him
his due proportion, and seeking to restrain them from issuing any more until they

should issue his due proportion to him ; ^ also where the object of the action was
to compel the corporation to cancel certain shares alleged to have been unlawfully

issued, and incidentally to restrain the holders of such shares from voting

thereon ;
'* and generally where the object of the bill is to restrain the doing of

ultra vires acts, because a single shareholder has a right to an injunction for that

purpose.'^

e. Where Corporation Has Been Abandoned or Dissolved. It has been so held

where the corporation has abandoned its business and ceased to appoint officers ;'*

where the corporation has been abandoned or has suffered a de facto dissolution

by the non-user of its franchises and request made to those who constituted its

last board of directors, that they bring and prosecute in the name of the corpo-

ration the appropriate action, will generally be dispensed with, as where the cor-

poration has ceased to do business for a long term of years, and its directors are

•unknown, or all the incorporators are before the court." If in such a case a cor-

poration is or has been in the hands of a receiver the corporation may, notwith-

standing federal equity rule ninety-four, sue the receiver to call him to account.''

But this rule does not apply where, after the expiration of the charter, the corpo-

rate existence is continued for the purpose of winding up its affairs."

87. Mack v. De Bardeleben Coal, etc.^ Co., 93. Dousman v. Wisconsin, etc., Min., etc.,

90 Ala. 396, 8 So. 150, 9 L. E. A. 650. Co., 40 Wis. 418.

88. Fitzgerald v. Fitzgerald, etc., Constr. 94. Wood v. Union Gospel C. B. Assoc,
Co., 41 Nebr. 374, 59 N. W. 838. 63 Wis. 9, 22 N. W. 756.

89. Earle v. Seattle, etc., E. Co., 56 Fed. 95. See infra, XI, C, 4, a et seq.

909. 96. Thompson V. Stanley, 20 N. Y. Suppl.

90. George v. Central E., etc., Co., 101 Ala. 317; Crumlish v. Shenandoah Valley E. Co.,

607, 14 So. 752. 28 W. Va. 623.

91. Bridgeport Development Co. v. Tritsch, 97. Tennessee Mountain Petroleum, etc.,

110 Ala. 274, 20 So. 16. Co. r. Ayers, (Tenn. Ch. App. 1897) 43 S. W.
92. Wood V. Union Gospel Church Bldg. 744.

Assoc, 03 Wis. 9, 22 N. W. 756 ; Dousman v. 98. Lafayette Co. v. Neely, 21 Fed. 738.

Wisconsin, etc., Min., etc, Co., 40 Wis. 99. Taylor v. Holmes, 127 U. S. 489, 8

418. S. Ct. 1192, 32 L. ed. 170.
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d. Requesting Receiver, Etc., to Sue After Insolvency— (i) In General. If

the corporation, by reason of insolvency, is in the hands of a receiver or other
trustee, for the purpose of liquidation, then a request which would have been
made upon the directors if the corporation had been a going concern is properly
made upon the receiver' or trustee, and if it is refused, the shareholder's action

may proceed.' A shareholder may maintain an action and receive all the assets

of the corporation, joining the corporation and necessary parties to assert his

rights, without requesting the receiver to bring such an action, where the con-

duct of the receiver is equivalent to a refusal.^

(ii) In Case of Insolvent National Bank. In case of an insolvent

national bank the demand must be made upon the comptroller of the currency,^

and if it is refused it seems that the shareholder's action may proceed in a state

court.^

(ill) In Causes Whigs Hate Been Removed From State to Federal
Court. In a shareholder's action commenced in a state court and afterward
removed to a court of the United States, the complaint need not set out with
particularity the efforts of the complainant to secure action on the part of the
managing directors or trustees, since the federal equity rule ninety-four does not
apply in such a case ; but if the state court had jurisdiction, and if the federal

court has the same jurisdiction in succession thereto, and if the entire record
anywhere shows that the corporation will not proceed to vindicate the right

of the shareholder, he will be allowed to proceed with the prosecution of the
suit.'

e. When Shareholder May Intervene For Purpose of Defending. Where an
action has been brought against a corporation for the use of its president and two
of its directors, who constituted a majority of the board, and the corporation in

its answer admits plaintiff's collusive action, a shareholder will be permitted to

intervene and defend the action without alleging that he requested the officers of

the corporation so to do.'

f. Request That Corporation Sue Not Necessary to Vindicate Rights Personal
to Particular Shareholder. It must be kept in mind that this doctrine, which
requires the aggrieved shareholder or shareholders to exhaust all reasonable efforts

within the corporation to induce the bringing and prosecution of the proper action

by and in the name of the corporation applies only where it is the purpose to

vindicate a right belonging to the corporation, or where the object of the suit is

to control the management of the corporation, or to defend against, or to redress

breaches of trust committed by those having such management. If the right is a
right of a particular shareholder, ai:d not a right in respect of which the corpora-

tion could bring an action, then it is not necessary to make any request on the
governing body of the corporation to have such an action brought, as for example
where a shareholder brings an action against directors and against original share-

holders, to recover shares which do not belong to the company, but which the
original subscribers permitted the company to use as a part consideration for the
construction of its works, under an agreement that whatever shares were left

should be divided among the promoters and subscribers.''

g. Refusal of Corporation to Sue Must Be Averred and Proved— (i) In
General. The complaint, petition, or bill, by whatever name called, must allege

1. Fisher 17. Andrews, 37 Hun (N.Y.) 176; 237; Nelson v. Burrows, 9 Abb. N. Cas.
Wallace v. Lincoln Sav. Bank, 89 Tenn. 630, (N. Y.) 280.

15 S. W. 448, 24 Am. St. Kep. 625. 5. Evans v. Union Pac. R. Co., 58 Fed.
2. Farwell v. Great Western Tel. Co., 161 497.

111. 620 [affirmed in 161 111. 522, 44 N. E. 6. Shively v. Eureka Tellurium Gold Min.
891], Teoeiver had retained as counsel the Co., 129 Cal. 293, 61 Pac. 939^ opinion by
largest creditor. Smith, Commissioner.

3. U. S. Rev. Stat. (1872), § 5234. 7. Krohn v. Williamson, 62 Fed. 869, opin-
4. Brinckerhoff v. Bostwick, 23 Hun (N. Y.) ion by Taft, J.
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that the corporation or its directors have been requested to prosecute the action

and liave refused so to do.^

(ii) Pabticularity of Averment Under Ninety-Fourth Federal
FquiTY Rule — (a) In General. The complainant must not only allege this,

but, under the ninety-fourth rule for the practice of the courts of the United
States in equity, he must set forth in detail the efiforts which he has made to

induce the directors to institute a suit in the name of the corporation to redress

the grievances complained of, and with sufficient particularity to show that the

effort on his part has been real and earnest and not simulated.'

(b) This Rule Followed in Some State Courts. And this exacting rule of

pleading has been followed in some of the state courts.^"

(c) Instances of Sufficient Averments. The following may be cited as

instances of averments of efforts to secure action on the part of the corporation or

its directors, which have been held sufficient : That the present board of directors

have openly connived at the fraud and approved of the transaction which the

shareholders seek to impeach ; " " that the said defendants, though requested so to

do, have wholly neglected and refused to comply with these reasonable expecta-

tions and requests of your orator," this being deemed sufficient and sustained. by
proof of such request made to a committee exercising the powers of the board so

far as they could be delegated ;
^' and that in consequence of the preponderating

number of votes held by one shareholder, under whose influence the directors

acted, it was impossible for plaintiffs or any other shareholders to take any steps

within defendant company to remedy the acts of the defendant mentioned.'^

(d) Instances of Insufficient Averments. On the other hand the following

averments have been held insufficient: That the board of directors consisted
" nearly, if not entirely," of thfe persons who committed the wrong, these allega-

tions not presenting an issuable fact ; " in a suit by minority shareholders which
seeks to prevent the foreclosure of a mortgage on corporate property an averment
that the corpoi-ate officers are in collusion with the parties seeking the foreclosure,

this not excusing a demand on the board of the directors to take steps to prevent

the foreclosure ;
'^ that one of the directors, who is a party defendant, controls a

majority of the stock and elects such a board as he may chose ;'* that the board

of directors consists of seven members of whom three were elected and controlled

by a rival corporation, while the others are independent of this control except

8. Doud f. Wisconsin, etc., R. Co., 65 Wis. 121 ; Detroit v. Dean, 106 U. S. 537, 1 S. Ct.

108, 25 N. W. 533, 56 Am. Rep. 620. See to 560, 27 L. ed. 300; Hawes v. Contra Costa

the like effect the following cases

:

Water Co., 104 U. S. 450, 26 L. ed. 827

Alabama.-— Mack v. De Bardeleben Coal, (leading case) ; Memphis v. Dean, 8 Wall,

etc., R. Co., 90 Ala. 396, 8 So. 150, 9 L. R. A. 64, 19 L. ed. 326 ; Morgan v. New Orleans,

650; Memphis, etc., R. Co. v. Woods, 88 Ala. etc., R. Co., 17 Fed. Cas. No. 9,806, 1 Woods
630, 7 So. 108, 16 Am. St. Rep. 81, 7 L. R. A. 15.

605; Merchants', etc., Line r. Waganer, 71 England.— Foss v. Harbottle, 2 Hare 461,

Ala. 581. 24 Eng. Ch. 461; Mozlcy v. Alston, 16 L. J.

California.— Cogsvi%\\ v. Bull, 39 Cal. 320. Ch. 217, 1 Phil. 790, 19 Eng. Ch. 790.

Connecticut.—Allen v. Curtis, 26 Conn. 456. 9. Quincy v. Steel, 120 U. S. 241, 7 S. Ct.

Georgia.— Alexander v. Searcy, 81 Ga. 536, 520, 30 L. ed. 624; Foote v. Cunard Min. Co.,

8 S. E. 630, 12 Am. St. Rep. 337. 17 Fed. 46, 5 MeCrary 251.

Kentucky.— Shawhan v. Zinn, 79 Ky. 10. Albers v. St. Louis Merchants' Exch.,

300. 45 Mo. App. 206.

Massachusetts.—Dunphy v. Traveller News- 11. Mussina v. Goldthwaite, 34 Tex. 125,

paper Assoc, 146 Mass. 495, 16 N. E. 426; 7 Am. Rep. 281.

Brewer v. Boston Theatre, 104 Mass. 378. 12. Hazard v. Durant, 11 R. I. 195.

NeiD York.— Greaves v. Gouge, 69 N. Y. 13. Mason v. Harris, 11 Ch. D. 97, 48 L. J.

154; Vanderbilt v. Garrison, 5 Duer 689. Ch. 589, 40 L. T. Rep. N. S. 644, 27 Wkly.
North Carolina.— Moore v. Silver Valley Rep. 699.

Min. Co., 104 N. C. 534, 10 S. E. 679. 14. Cogswell v. Bull, 39 Oal. 320.

Tennessee.— Wallace v. Lincoln Sav. Bank, 15. Alexander v. Searcy, 81 Ga. 536, 8
89 Tenn. 630, 24 Am. St. Rep. 625. S. E. 630, 12 Am. St. Rep. 337.

United States.— Dimpfell v. Ohio, etc., R. 16. Dunphy v. Traveller Newspaper Assoc,
Co., 110 U. S. 209, 3 S. Ct. 573, 28 L. ed. 146 Mass. 495, 16 N. B. 426.

[XI, B, 20. g, (l)]



CORPORATIONS [10 Cycj 983

one, who is alleged to have been a director before the interest of the rival was
acquired, and to have no interest in the corporation ; " a bill filed bj a minority
of the shareholders against the corporation and a majority of the directors, seek-

ing to hold them accountable for breaches of their trust, charging them with
iorming a combination or ring for their own private profit and the expense of the
other shareholders, none of which are vMra vires, but failing to set forth any
attempt to procure redress within the corporation.'^

(in) Bill Failing to Ayes. Such Request and Refusal Bad on
Demurs,eb. a bill, petition, or complaint, by whatever name called, which fails

to aver that the corporation, on request, has refused to bring the proper action, is

bad on demurrer,^' unless circumstances are set out which excuse the making of

such a request.

(iv) Whethes, Taken Advantage OF BY Plea in Abatement. It seems
also that the defect, being one which goes to the capacity of the plaintiff or plain-

tiffs to sue, may be taken advantage of by a plea in abatement.*"

(v) Whether Objection Can Be Made by Objecting to Evidence,
Demurrer Ore Tenus, Etc. But it is held that as it goes merely to the

capacity of plaintiff to sue it is waived if not demurred to ;
^ although in a later

case in the same jurisdiction, it is said that the defect may be taken advantage of

by objecting to any evidence which is in the nature of a demurrer ore tenusP
(vi) Such A verments, When Dispensed With. Under principles already

considered, the rule which requires this averment in the bill, petition, or complaint
is dispensed with where the pleading contains other allegations which show that

a request made to the corporation or to its directors to bring an action would
have been useless, or which otherwise shows a state of facts dispensing with this

requirement.^

h. Willingness of Corporation to Sue a Good Defense. Where a shareholder
brings the action, and avers a request upon the directors to bring the action in

the name of the corporation and the refusal on their part to comply with the

request, and defendant pleads to the bill, denying the allegation that the cor-

poration has refused to sue, and alleging that it has commenced a suit to enforce

the rights in question, this presents a good defense.*^

C. Iivjunetions as Means of Effecting Such Remedies— l. General State-

ment OF Cases Where Injunctions Granted. The remedies of shareholders in the

17. Maek v. De Bardeleben Coal, etc., Co., 20. Memphis v. Dean, 8 Wall. (U. S.) 64,

90 Ala. 396, 8 So. 150, 9 L. E. A. 650. 19 L. ed. 326. Although in general a denial

18. Merchants', etc.. Line v. Waganer, 71 that shareholders had demanded that the cor-

Ala. 581. Another court has held that the poration should bring suit against its treas-

shareholders of a corporation cannot, with- urer on demand due the corporation should
out demand upon their own directors and be made by plea in abatement, yet, where the

their refusal, bring an action against another plaintiffs alleged that they made the demand,
corporation on the ground that it is wrong- which the defendants denied, the issue was
fully interfering with the rights of their own properly raised. Dillon v. Liee, 110 Iowa
company, simply because a majority of their 156, 81 N. W. 245.

own directors are shareholders to a larger 21. Wood v. Union Gospel Church Bldg.

extent in the defendant corporation than in Assoc, 63 Wis. 9, 22 N. W. 756.

their own, and that the minority of their own 22. Doud v. Wisconsin, etc., E. Co., 65
directors are also directors in the defendant Wis. 1"S, 25 N. W. 533, 56 Am. Eep. 620.

company. Boyd v. Sims, 87 Tenn. 771, 11 23. Smith v. Dorn, 96 Cal. 73, 30 Pac.
S. W. 948. 1024; Moyle v. Landers, 83 Cal. 579, 21 Pac.

19. Brewer v. Boston Theatre, 104 Mass. 1133, 23 Pac. 798; Heath v. Erie R. Co., 11

378; Greaves v. Gouge, 69 N. Y. 154; Van- Fed. Cas. No. 6,306, 8 Blatchf. 347. See also
derbilt v. Garrison, 5 Duer (N. Y.) 689; Ashton v. Dashaway Assoc., 84 Cal. 61, 23
Doud V. Wisconsin, etc., E. Co., 65 Wis. 108, Pac. 1091, 7 L. E. A. 809; Parrott v. Byers,
25 N. W. 533, 56 Am. Eep. 620; Macdougall 40 Cal. 614, 620.

17. Gardiner, 1 Ch. D. 13, 45 L. J. Ch 27; Instance of a good complaint by a share-
Foss V. Harbottle, 2 Hare 461, 24 Eng. Ch. holder of a land company to enjoin issuing

461 ; Mozley v. Alston, 16 L. J. Ch. 217, 1 of scrip. Eogers v. New York, etc.. Land Co.,

Phil. Ch. 790, 19 Eng. Ch. 790; and other 1 N. Y. Suppl. 908, 17 N. Y. St. 131.

cases in the preceding notes. 24. Memphis v. Dean, 8 Wall. (U. S.) 84,

[XI, C, 1]



984: [10 CycJ CORPORATIONS

particulars just considered are generally sought for and effectuated througli the

agency of the writ of injunction. Perhaps the most usual cases where injunc-

tions have been granted may be ranked under four heads : (1) Where the direct-

ors or a majority of the shareholders are proceeding to make fundamental changes

in the original contract of association contrary to the will of the majority ;

^*

(2) where the directors or a majoi'ity of the shareholders are attempting to divei't

the joint funds to a purpose outside the objects for which the corporation was
organized,^^ which is practically the same thing as the preceding ; ^ (3) where
the action of the majority of the shareholders, although not ultra vires, is plainly

a fraud on the minority, or oppressive as against them, and the directors and
trustees act witli and form a part of the majority ;^ and (4) where the directors

of a corporation threaten any other breach of trust injurious to the shareholders,

in wliich case equity will enjoin it before it has been committed, or relieve against

it afterward, where possible.*'

2. Not Granted to Restrain Ill-Advised or Seemingly Unprofitable Action.

But this refers to positive breaches of trust. Injunctions are not granted against

the directors of corporations merely to restrain ill-advised action, or action appar-

ently unprofitable to the shareholders.^

3. Injunction Restraining Illegal and Ultra Vires Acts. Whether the action

is brouglit by the state or the government through its attorney-general to redress

usurpations of power by those in control of the corporation, or whether it is

brought by individual shareholders, the relief which is accorded often takes the

19 L. ed. 326 ; Newby v. Oregon Cent. R. Co.,

18 Fed. Cas. No. 10,145, 1 Sawy. 63.

25. Zabriskie v. Hackensack, etc., E. Co.,

18 N. J. Eq. 178, 90 Am. Deo. 617; Kean r.

Johnson, 9 N. J. Eq. 401.

That a court of equity will undo such an
act after it has been done, where it would
have enjoined it before it had been done, in

case the rights of innocent tliird persons do
not supervene, see Wright v. Oroville Gold,

etc., Min. Co., 40 Cal. 20.

26. Marseilles Land, etc., Co. v. Aldrieh,

86 111. 504; Stevens v. Rutland, etc., R. Co.,

29 Vt. 545; Dodge v. Woolsey, 18 How.
(U. S.) 331, 15 L. ed. 401; Logan v. Court-

town, 13 Beav. 22, 20 L. J. Ch. 347; Munt
V. Shrewsbury, etc., R. Co., 13 Beav. 1,

15 Jur. 26, 20 L. J. Ch. 169, 3 Eng. L. &
Eq. 144; Dumvile v. Birkenhead, etc., R.

Co., 12 Beav. 444; Salomons v. Laing, 12

Beav. 339, 14 Jur. 471, 19 L. J. Ch. 225, 6

R. & Can. Cas. 289; Cohen v, Wilkinson,

12 Beav. 125, 13 Jur. 641, 18 L. J. Ch. 378,

1 Hall & T. 554, 14 Jur. 535, 1 Maen. & G.

481, 5 R. & Can. Cas. 758, 47 Eng. Ch. 384;

Colman v. Eastern Counties R. Co., 10 Beav.

1, 11 Jur. 74, 16 L. J. Ch. 73, 4 R. & Can.

Cas. 513; Graham v. Birkenhead, etc., R.

Co., 2 Hall & T. 450, 14 Jur. 494, 20 L. J.

Ch. 445, 2 Macn. & G. 146, 6 Eng. L. & Eq.

132, 48 Eng. Ch. 114; Carlisle v. South East-

ern R. Co., 2 Hall & T. 366, 14 Jur. 535, 1

Macn. & G. 689, 6 R. & Can. Cas. 682, 47
Eng. Ch. 546; Bagshaw v. Eastern Union R.
Co., 7 Hare 114, 13 Jur. 602, 18 L. J. Ch.

193, 6 R. & Can. Cas. 152, 27 Eng. Ch. 114

[affli-med in 2 Hall & T. 201, 14 Jur. 491, 19

L. J. Ch. 410, 2 Macn. & G. 389, 6 R. & Can.
Cas. 169, 48 Eng. Ch. 300] ; Stevens v. South
Devon R. Co., 15 Jur. 235; Henry v. Great
Northern R. Co., 4 Kay & J. 1; Mozley i\

[XI, C, 1]

Alston, 16 L. J. Ch. 217, 1 Phil. 790, 19 Eng.
Ch. 790; Blain v. Agar, 5 L. J. Ch. 0. S. 1, 1

Sim. 37, 27 Rev. Rep. 150, 29 Rev. Rep. 110,

2 Eng. Ch. 37; Sharp v. Day, 1 Phil. 771,

19 Eng. Ch. 771; Hichens v. Congreve, 4
Russ. 562, 4 Eng. Ch. 562; Natusch v. Irving,

Gow Partn. (3d ed.) 398.

27. Kean v. Johnson, 9 N. J. Eq. 401; Bal-
timore, etc., R. Co. V. Wheeling, 13 Gratt.
(Va.) 40.

28. Wright v. Oroville Gold, etc., Min. Co.,

40 Cal. 20; Gamble v. Queens County Water
Co., 123 N. Y. 91, 25 N. E. 201, 33 N. Y. St.

88, 25 Abb. N. Cas. (N. Y.) 410, 9 L. R. A.
527 [reversing 52 Hun (N. Y.) 166, 5 N. Y.
Suppl. 124, 23 N. Y. St. 409].

29. Connecticut.— Sears v. Hotchkiss, 25
Conn. 171, 65 Am. Dec. 557.

Massachusetts.— Brewer v. Boston Theatre,
104 Mass. 378.

New Hampshire.— March v. Eastern R. Co.,

40 N. H. 548, 77 Am. Dec. 732.

South Carolina.— Charleston Ins., etc., Co.
V. Sebring, 5 Rich. Eq. 342.

United States.— Dodge v. Woolsey, 18 How.
331, 15 L. ed. 401.

England.— Browne v. Monmouthshire R.,

etc., Co., 13 Beav. 32, 15 Jur. 475, 20 L. J.

Ch. 497 ; Bagshaw v. Eastern Union R. Co., 7
Hare 114, 13 Jur. 602, 18 L. J. Ch. 193, 6
R. & Can. Cas. 152, 27 Eng. Ch. 114 [affirmed

in 2 Hall & T. 201, 14 Jur. 491, 19 L. J. Ch.
410, 2 Macn. & G. 389, 6 R. & Can. Cas. 169,

48 Eng. Ch. 300] ; Stevens v. South Devon
R. Co., 15 Jur. 235.

30. Clinch v. Financial Corp., L. R. 5 Eq.
450; Gregory v. Patchett, 33 Beav. 595;
Browne v. Monmouthshire R., etc., Co., 13

Beav. 32, 15 Jur. 475, 20 L. J, Ch. 497 ; Lord
f. Copper Miners' Co., 1 Hall & T. 85, 12 Jur.

1059, 18 L. J. Ch. 65, 2 Phil. 740, 22 Eng.
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form of an injunction restraining illegal or ultra vires acts of the directors.^^

This remedy proceeds on one or both of the following grounds : (1) That the

shareholders have the right to have the directors restrained from doing a
threatened or contemplated act which would subject the franchises of the corpo-

ration to forfeiture at the suit of the government ;
^ (2) that they have the right

to have them restrained from applying the funds of the corporation to objects

other than those warranted by the governing instrument of the corporation.^^

4. Single Shareholder Entitled to Such Injunction— a. Rule Stated. It is

therefore a rule of universal recognition that a single shareholder may maintain
a suit in equity to restrain the directors and managing officers and agents of the
corporation from employing its funds contrary to, or in a manner not authorized

by, the charter, governing statute, articles of association, or other constating
instrument.^

Ch. 740; Foss tJ. Harbottle, 2 Hare 461, 24
Eng. Ch. 461 ; Mozley v. Alston, 16 L. J. Ch.
217, 1 Phil. 790, 19 Eng. Ch. 790; Cunliff v.

Manchester, etc.. Canal Co., 2 Russ. & M.
480 note, 11 Eng. Ch. 480; Ware v. Grand
Junction Water Works Co., 2 Russ. & M. 470,
11 Eng. Ch. 470.

31. Connecticut.— Sears v. Hotehkiss, 25
Conn. 171, 65 Am. Dec. 557.

Illinois.— Bradley v. Ballard, 55 III. 413,
8 Am. Rep. 656.

New Hampshire.— March v. Eastern R. Co.,
40 N. H. 548, 77 Am. Dec. 732.
New York.— Eisk v. Chicago, etc., R. Co.,

36 How. Pr. 20 ; Atty.-Gen. v. Utica Ins. Co.,
2 Johns. Ch. 371.

Pennsylvania.— Manderson v. Commercial
Bank, 28 Pa. St. 379.

England.— Gray v. Lewis, L. R. 8 Eq. 526;
Atwool V. Merryweather, L. R. 5 Eq. 464
note, 37 L. J. Ch. 35; Munt v. Shrewsbury,
etc., R. Co., 13 Beav. 1, 15 Jur. 26, 20 L. J.
Ch. 169, 3 Eng. L. & Eq. 144; Cohen v. Wil-
kinson, 12 Beav. 125, 13 Jur. 641, 18 L. J.
Ch. 378; Colman v. Eastern Counties R. Co.,
10 Beav. 1, 11 Jur. 74, 16 L. J. Ch. 73, 4
R. & Can. Cas. 513; Bagshaw v. Eastern
Union R. Co., 7 Hare 114, 13 Jur. 602, 18
L. J. Ch. 193, 6 R. & Can. Cas. 152, 27
Eng. Ch. 114.

32. Manderson v. Commercial Bank, 28 Pa.
St. 379; Heath v. Erie R. Co., 11 Fed. Cas.
No. 6,306, 8 Blatchf. 347; Bloxam v. Metro-
politan R. Co., L. R. 3 Ch. 337; Hoole v.

Great Western R. Co., L. R. 3 Ch. 262, 17
L. T. Rep. N. S. 153, 16 Wkly. Rep. 260;
Gray v. Lewis, L. R. 8 Eq. 526; Clinch v.

Financial Corp., L. R. 5 Eq. 450 ; Gregory v.

Patchett, 33 Beav. 595; Logan v. Courtown,
13 Beav. 22, 20 L. J. Ch. 347; Colman v.

Eastern Counties R. Co., 10 Beav. 1, 11 Jur.
74, 16 L. J. Ch. 73, 4 R. & Can. Cas. 513;
Winch V. Birkenhead, etc., R. Co., 5 De 6. &
Sm. 562, 16 Jur. 1035, 13 Eng. L. & Eq. 506;
Beman v. Rufford, 15 Jur. 914, 20 L. J. Ch.
537, 1 Sim. N. S. 550, 6 Eng. L. & Eq. 106,
40 Eng. Ch. 550 ; Gray v. Chaplin, 3 L. J. Ch.
O. S. 161, 2 Sim. & St. 267; Ware v. Grand
Junction Water Works Co., 2 Russ. & M. 470,
11 Eng. Ch. 470. But see Hodges v. New
England Screw Co., 1 R. I. 312, 53 Am. Dec.
624, 3 R. I. 9.

-33. Such is the doctrine of many of the

preceding oases. See also Pickering v. Ste-

phenson, L. R. 14 Eq. 322, 41 L. J. Ch. 493,
26 L. T. Rep. N. S. 608, 20 Wkly. Rep. 654,
directors of a foreign corporation restrained
from applying its funds in the further pay-
ment of the costs of a prosecution for a libel.

Where an agreement between two corpora-
tions is not ultra vires as to the one, but
is as to the other, only a shareholder in the
latter can claim an injunction against its

being carried into eflfect. Maunsell v. Mid-
land Great Western R. Co., 1 Hem. & M. 130,

32 L. J. Ch. 513, 8 L. T. Rep. N. S. 347, 11
Wkly. Rep. 768.

Injunction not granted to restrain the pay-
ment of a week's extra wages to meritorious
employees. Hampson v. Price's Patent Candle
Co., 45 L. J. Ch. 437, 35 L. T. Rep. N. S. 711,
24 Wkly. Rep. 754.

Under the principle of the text injunctions
have been granted where the corporation was
created to manufacture pig-iron, and the di-

rectors undertook to employ its funds in
erecting a corn and flour mill ( Cherokee Iron
Co. V. Jones, 52 6a. 276) ; where the direct-

ors undertook to employ the funds of a cor-

poration in paying another corporation en-
gaged in the same business for ceasing to ex-
ercise its franchises, that is to say, in buying
off a competing company (Leslie v. Lorillard,
40 Hun (N. y.) 392) ; and where the direct-

ors of a railroad company had obtained per-
mission from the legislature to extend their
railroad beyond the terminus named in the
original charter, and where the shareholders
had accepted the act authorizing the extension
by a majority vote, but against the dissent of
plaintiff (Stevens v. Rutland, etc., R. Co., 29
Vt. 545).

34. Alabama.— Moses v. Tompkins, 84 Ala.
613, 4 So. 763 ; Bliss v. Anderson, 31 Ala. 612,
70 Am. Dec. 511.

California.— Wright v. Oroville Gold, etc.,

Miu. Co., 40 Cal. 20; Neall v. Hill, 16 Cal.
145, 76 Am. Dec. 508.

Georgia.— Cherokee Iron Co. v. Jones, 52
Ga. 276; Central R. Co. v. Collins, 40 Ga.
582.

Illinois.— Marseilles Land, etc., Co. t- Al-
drich, 86 111. 504.

loiva.— Teachout v. Des Moines Broad-
Gauge St. R. Co., 75 Iowa 722, 38 N. W.
145.
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b. Reason of Rule. Briefly stated the reason of this rule is that each share-

holder has the right to stand upon the contract of con-association and to say the

joint funds shall not be applied to objects not therein agreed to or contemplated.''

e. And Without Requesting Directors to Sue Themselves. The rule previously

stated/^ which requires the shareholder before bringing such an action to request

the directors to bring an action, in the name of the corporation, has no application

here ; because the very object of the action is to restrain the directors from doing
a threatened, unlawful act, and it would be absurd to request them to bring an
action to enjoin themselves from doing what they are threatening to do. Ihey
would necessarily be the substantial parties on both sides of the action. It would
therefore not be an adversary proceeding, but would necessarily be collusive and
a mockery of justice.^

5. Other Cases to Which Use of Writ of Injunction Extends. Without entering

into impracticable details it may be said that the use of injunction at the suit of

shareholders has been extended to restraining the trustees and directors of cor-

porations from illegally voting in respect of certain shares whereon they claim

the right to vote, when the effect of such vote will be to control the election of

directors ;
^ to restrain one corporation from voting in respect of shares which it

holds in another corporation ; '' to restrain a forfeiture of the shares of a member
for the non-payment of an assessment made by persons who were not duly elected

to the office of directors, but who have usurped the functions of that office ;
^ to

enjoin usurping directors, pending a proceeding at law to oust them, from taking

any course of action injurious to the corporation, but not in other cases, there

Kentucky.— Botta v. Simpsonville, etc..

Turnpike Co., 88 Ky. 54, 10 S. W. 134, 10

Ky. L. Eep. 669, 2 L. R. A. 594; Shaw v.

Campbell Turnpike Road Co., 15 S. W. 245,

12 Ky. L. Rep. 799.

Maryland.—Du Puy v. Transportation, etc.,

Co., 82 Md. 408, 33 Atl. 889, 34 Atl. 910, al-

though owning but a single share.

Minnesota.— Small v. Minneapolis Electro

Matrix Co., 45 Minn. 264, 47 N. W. 797.

Missouri.— Albers v. St. Louis Merchants'
Exch., 45 Mo. App. 206.

Nebraska.— Wilcox v. Bickel, 11 Nebr. 154,

8 N. W. 436.

Neiv Hampshire.— March v. Eastern R. Co.,

43 N. H. 515.

New Jersey.— Elkins v. Camden, etc., R.
Co., 36 N. J. Eq. 5; Zabriskie v. Hackensack,
etc., R. Co., 18 N. J. Eq. 178, 90 Am. Dec.
617; Gifford v. New Jersey R., etc., Co., 10
N. J. Eq. 171; Kean v. Johnson, 9 N. J. Eq.
401.
New York.— Gamble v. Queens County

Water Co., 52 Hun 166, 5 N. Y. Suppl. 124,

23 N. Y. St. 409 Ireversed on other points in

123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88,

25 Abb. N. Cas. 410, 9 L. R. A. 527] ; Les-

lie V. Lorillard, 40 Hun 392; Colles v. Trow
City Directory Co., 11 Hun 397; Copeland
V. Citizens' Gas Light Co., 61 Barb. 60;
Christopher t: New York, 13 Barb. 567;
Young V. Rondout, etc.. Gas Light Co., 15
N. Y. Suppl. 443, 39 N. Y. St. 602. Compare
Belmont v. Erie R. Co., 52 Barb. 637.

Vermont.— Stevens v. Rutland, etc., R. Co.,

29 Vt. 545.

Virginia.— Baltimore, etc., E. Co. v. Wheel-
ing, 13 Gratt. 40.

United States.— Zabriskie v. Cleveland,
etc., R. Co., 23 How. 381, 16 L. ed. 488;
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Mechanics', etc.. Bank v. Thomas, 18 How.
384, 15 L. ed. 460; Mechanics', etc.. Bank v.

Debolt, 18 How. 380, 15 L. ed. 458; Dodge v.

Woolsey, 18 How. 331, 15 L. ed. 401; Du
Pont V. Northern Fac. R. Co., 18 Fed. 467»
21 Blatchf. 534.

35. Dodge v. Woolsey, 18 How. (U. S.)

331, 15 L. ed. 401. For similar statements
of the doctrine see Wright v. Oroville Gold,
etc., Miu. Co., 40 Cal. 20; Wilcox v. Bickel,

11 Nebr. 154, 8 N. W. 436; March -v. Eastern
R. Co., 40 N. H. 548, 77 Am. Dee. 732.

36. See supra, XI, B, 19, a et seq.

37. Davis v. Gemmel, 70 Md. 356, 17 Atl.
259. In actions of the kind now under con-
sideration, there is scarcely a trace of the
idea that the complaining shareholder must
first request the directors to sue; and some
of the courts, in stating the rule discussed
in previous sections, which requires the share-

holder first to request the directors to sue,

are careful to state that it applies where the
object of the suit is to restrain their action
in a matter not ultra vires. See for instance
Moses V. Tompkins, 84 Ala. 613, 4 So. 763.

But it may be doubted whether there is any
foundation for such a distinction.

38. Moses v. Tompkins, 84 Ala. 613, 4 So.

763.

39. Memphis, etc., R. Co. v. Woods, 88
Ala. 630, 7 So. 108, 16 Am. St. Rep. 81, 7
L. R. A. 605 [.overruled it seems in the later
decision of American Refrigerating, etc., Co.
V. Linn, 93 Ala. 610, 7 So. 191].

40. Moses V. Tompkins, 84 Ala. 613, 4 So.

763; Garden Gully United Quartz Min. Co.
V. McLister, 1 App. Cas. 39, 33 L. T. Rep,
N. S. 408, 24 Wkly. Eep. 744. Compare Na-
than V. Tompkins, 82 Ala. 437, 2 So.

747.
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being an adequate remedy at law ;
*' to enjoin unlawful and ult/ra vires consolida-

tions with other corporations ;
*^ to enjoin the directors of a turnpike company

which has no authority to consolidate with or to purchase other roads, from
purchasing a new road, and paying tlierefor in the stock of the company, which
has no market value, if the effect would be to lessen dividends ;

"^ to enjoin the

transaction of business before due incorporation, by one of the incorporators using
the corporate name, since this would make the shareholders liable as partners ;

^

to enjoin the enforcement of judgments rendered against the corporation where a
statutory winding-up proceeding lias been commenced, and where the judgments
have been recovered under such circumstances that they would create liens and
priorities which would result in a fraudulent diversion of the corporate property
from its general creditors ;

*^ to enjoin the consummation of the lease whereby
the entire business of the corporation is transferred to another corporation for a

term of years ;
*^ to enjoin the use of the funds of the corporation in purchasing

the shares of another corporation ;
*^ to enjoin the use of the funds of the cor-

poration in paying a tax illegally levied upon its property, in which case the

proper taxing officer of the state may be joined as a defendant ;
^ to restrain the

corporation from applying for a license and paying the tax or fee imposed by act

of congress for conducting the business for which the license is granted ;
*' and

to enjoin a voluntary dissolution and winding-up which has been agreed upon by
the majority of the shareholders, for the purpose of entering upon a scheme of

reorganization, provided such scheme gives to the dissenting minority the option

of withdrawing their several interests in the old corporation, or of taking a

proportionate number of shares in the new one.™

6. Circumstances Under Which Such Injunctions Denied. As already seen^'

injunctions are not granted by courts of equity to determine the policy or to

manage the business of corporations, but the principle that the majority must rule

is adhered to in corporate as well as in political government, under American sys-

tems, in the absence of fraud, oppression, or ultra vires acts.^^ In pursuance of

this view a fundamental change in a charter granted by the legislature, empower-
ing the corporation to engage in a new enterprise, will not be enjoined where
sanctioned by a vote of the majority of the shareholders,'^ or, according to the

41. Moses V. Tompkins, 84 Ala. 613, 4 So. of the corporation, it being a gas company,
763. That a court of equity will decide to another such corporation, for a term of

whether persons assuming to perform func- years, with a privilege of renewal, without the

tions of a corporate office have a right so to unanimous consent of the shareholders. Cope-
act, for the purposes of a suit before the court land V. Citizens' Gas Light Co., 61 Barb,
only, see Johnston v. Jones, 23 N. J. Eq. 216. (N. Y.) 60.

As in a case where a new board is elected with 47. Central R. Co. v. Collins, 40 Ga. 582.

a view of effecting a consolidation with an- 48. Mechanics', etc.. Bank v. Thomas, 18

other corporation, and a bill is filed by a How. (U. S.) 384, 15 L. ed. 460; Mechanics',
shareholder to enjoin them from so doing. etc.. Bank v. Debolt, 18 How. (U. S.) 380, 15

Nathan v. Tompkins, 82 Ala. 437, 2 So.' 747. L. ed. 458 ; Dodge v. Woolsey, 18 How. (U. ts.)

42. Nathan v. Tompkins, 82 Ala. 437, 2 331, 15 L. ed. 401.

So. 747 ; Botts v. Simpsonville, etc.. Turnpike 49. Corbus v. Alaska Treadwell Gold-Min.
Co., 88 Ky. 54, 10 S. W. 134, 10 Ky. L. Eep. Co., 99 Fed. 334.

669, 2 L. R. A. 594 ; Shaw v. Campbell Turn- 50. Treadwell v. Salisbury Mfg. Co., 7

pike Road Co., 15 S. W. 245, 12 Ky. L. Rep. Gray (Mass.) 393, 66 Am. Dec. 490.

799; Young v. Rondout, etc.. Gas Light Co., 51. See supra, XI, B, 11.

15 N. Y. Suppl. 443, 39 N. Y. St. 602; Mac- 52. Kentucky.— Hurley ». Kentucky High
laury v. Hart, 10 N. Y. Suppl. 125, 32 N. Y. School, 9 Bush 576.

St. 1137 (consolidation of two religious cor- Massachusetts.— Converse t. Hood, 149
porations) ; Mills v. Hurd, 29 Fed. 410. Mass. 471, 21 N. E. 878, 4 L. R. A. 521.

43. Shaw v. Campbell Turnpike Road Co., "New Jersey.— Elkins v. Camden, etc., R.
15 S. W. 245, 12 Ky. L. Rep. 799. Co., 36 N. J. Eq. 241 : Gifford v. New Jersey
44. Ricker v. Larkin, 27 111. App. 625. R., etc., Co., 10 N. J. Eq. 171.

45. Harding v. Fiske, 12 N. Y. Suppl. 139, IVetu Yor7c.— Bach v. Pacific Mail Steam-
25 Abb. N. Cas. (N. Y.) 348. ship Co., 12 Abb. Pr. N. S. 373.

46. Small v. Minneapolis Electro Matrix Pennsylvania.—Com. v. Jarret, 7 Serg. & R.
Co., 45 Minn. 264, 47 N. W. 797. So where 460.

the directors undertook to lease the property 53. Durfee v. Old Colony, etc., R. Co., 5

[XI, C, 6]
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doctrine of another court, where the change is of such an essential character as

results in transferring the whole property to another corporation, will an injunc-

tion go to prevent it, if the corporation will indemnify the dissenting shareholder

against loss.** Mere irregularity in the exercise of corporate power will not afford

ground for such relief;^' nor will such rehef be granted at the suit of a com-
plaining shareholder unless it be made to appear that the threatened injury will

be of a substantial charaeter.^^

D. When Such Remedies Extend to Winding--Up and When Not—
1. General Rule That Equity Has No Jurisdiction to Dissolve Corporation and That
Shareholder Cannot Maintain Bill in EauiTY to Wind Up Corporation— a. Rule
Stated. In absence of statutes enlarging its powers the general rule is that a
court possessed of chancery powers merely has no jurisdiction, either at the suit

of the state through its attorney-general, or at the suit of a shareholder or other

private person, to dissolve a corporation and decree its winding-up, for the mis-

user or non-user of its franchises, or for other cause ; but that the only proceed-

ing which can be taken to that end is a proceeding by the state, on information in

the nature of quo warranto, in a court of common-law jurisdiction." The rule is

of ancient derivation, and as applied to modern business coi'porations is destitute

of reason, and has been substantially abolished in England, and in tlie United
States greatly impinged upon by the statute law.^^ Subject to exceptions here
and there considered, the general rule, in the absence of statutory authorization,

is that a shareholder as such cannot maintain an action in equity to wind up the

company, take an account of debts and assets, apply its property to the pay-

ment of its liabilities, divide the surplus among the shareholders,^' and for

Allen (Mass.) 230. But compare New Or-
leans, etc., R. Co. V. Harris, 27 Miss. 517.

54. Lauman v. Lebanon Valley R. Co., 30
Pa. St. 42, 72 Am. Dec. 685.

55. Dudley v. Kentucky High-school, 9 Bush
(Ky.) 576.

56. Albers v. St. Louis Merchants' Exeh.,

45 Mo. App. 206. That an injunction will

not be granted and a receiver appointed at the
suit of a single shareholder see People v. Erie
R. Co., 36 How. Pr. (N. Y.) 129.

Other instances of injunctions denied.

—

Dudley v. Kentucliy High-school, 9 Bush ( Ky.

)

676; Johnson v. Cottingham Ironing Mach.
Co., 8 Mo. App. 575 (to enjoin a sale of cor-

porate property under a, deed of trust) ;

Small i\ Minneapolis Electro-Matrix Co., 57
Hun (N. y.) 587, 10 N. Y. Suppl. 456, 32
N. Y. St. 887 (to restrain them from transfer-

ring the assets, business, etc., to another cor-

poration) ; Woodruff V. Dubuque, etc., R. Co.,

30 Fed. 91 (to restrain the officers from vot-

ing at a corporate meeting in another state).

Circumstances where preliminary injunc-

tions have been granted.— Raleigh v. Eitzpat-

rick, 43 N. J. Eq. 501, 11 Atl. 1; Young v.

Rondout, etc., Gas Light Co., 15 N. Y. Suppl.

443, 39 N. Y. St. 443.

Instances where preliminary injunctions

have been denied.— Benedict v. Columbus
Constr. Co., 49 N. J. Eq. 23, 23 Atl. 485 (to

restrain a continuation of business) ; Mackin-
tosh V. Flint, etc., R. Co., 32 Fed. 350 (to re-

strain the preferred shareholders from voting,

etc. )

.

57. Atty.-6en. v. Chenango Bank, Hopk.
(N. Y.) 596 (where the chancellor expressly
pointed out that the power which he was ex-
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ercising was a new power conferred by the
legislature) ; Atty.-Gen. v. Niagara Bank,
Hopk. (N. Y.) 354; Atty.-Gen. v. Utica Ins.

Co., 2 Johns. Ch. (N. Y.) 371 (where the
subject was considered at length by Chancel-
lor Kent) ; Verplanck r. Mercantile Ins. Co.,

1 Edw. (N. Y.) 84 (where the bill was
brought by a, shareholder and an injunction
was denied) ; s. c. on preliminary application,
2 Paige (N. Y.) 438.

58. This has been pointed out by different

judges in the following cases : Pratt r. Pratt,
33 Conn. 446, 456 (by Hinman, C. J.) ;

Fougeray v. Cord, 50 N. J. Eq. 185, 24 Atl.

499 (approving the other cases here cited) ;

Robinson v. Smith, 3 Paige (N. Y.) 222, 24
Am. Dec. 212 (by Chancellor Walworth).

59. Alabama.— Anderson v. Buckley, 126
Ala. 623, 28 So. 729, appointment of receiver
refused on application of shareholders under
special circumstances.

Illinois.— Baker v. Backus, 32 111. 79.

Kentucky.— Oldham v. Mt. Sterling Imp.
Co., 103 Ky. 529, 45 S. W. 779, 20 Ky. L. Rep.
207.

Massachusetts.— Folger v. Columbian Ins.

Co., 99 Mass. 274, 96 Am. Dec. 747 ; Com. v.

Union F. & M. Ins. Co., 5 Mass. 230, 4 Am.
Dec. 50.

New York.— Denike v. New York, etc,.

Lime, etc., Co., SO N. Y. 599; Wilmersdoerffer
V. Lake Mahopac Imp. Co., 18 Hun 387 ; Gil-

man V. Green Point Sugar Co., 4 Lans. 482

;

Belmont r. Erie R. Co., 52 Barb. 637 ; Lotimer
V. Eddy, 46 Barb. 61 ; Howe v. Deuel, 43 B<»rb.

504; Galwey v. U. S. Steam Sugar Refining
Co., 36 Barb. 256, 13 Abb. Pr. 21 1 ; Ramsey v.

Erie R. Co., 7 Abb. Pr. N. 8. 156, 181 ; Peo-
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other incidental relief, sncli as canceling outstanding bonds issued contrary to

law.*)

b. Statutory Exceptions to This Rule. Statutory exceptions to this rule exist

in New York and in otiier states."

2. Appointing Receiver to Wind Up— a. In General. To say that a court of

equity will not ordinarily interfere to dissolve a corporation and to wind it up is

tantamount to saying that it will not ordinarily appoint a receiver to take posses-

sion of the assets of the corpoi'ation and distribute them, because this would
be tantamount to dissolving it by a decree in equity.^'' While this princi-

ple may not have full application to a mere business company, not exercising

franchises of a public nature,^ such as a manufacturing corporation,^* a so-called

land company,*^ or even a national bank,*^ yet it seems to have full applica-

ple v. Erie R. Co., 36 How. Pr. 129; Ver-
planck V. Mercantile Ins. Co., 1 Edw. 84.

Ohio.— North Fairmoimt Bldg., etc., Co. v.

Eehn, 8 Ohio S. & C. PI. Dec. 594, 6 Ohio
N. P. 185 ; Goebel v. Herancourt Brewing Co.,

2 Ohio S. & C. PI. 377, 7 Ohio N. P. 230
(shareholder cannot ask for a receiver of a
corporation on allegations of mismanagement
of the board of directors).

Pennsylvania.— Thoma r. East End Opera
House Co., 30 Pittsb. Leg. J. N. S. 230.

Tennesaee.— State v. Merchants' Ins., etc.,

Co., 8 Humphr. 235.

Wisconsin.— Hinckley v. Pfister, 83 Wis.
64, 53 N. W. 21 ; Strong -v. McCagg, 55 Wis.
624, 13 N. W. 895.

60. Hinckley v. Pfister, 83 Wis. 64, 53
N. W. 21. Compare Benedict i: Columbus
Constr. Co., 49 N. J. Eq. 23, 36, 23 Atl. 485.

61. 2 N. y. Rev. Stat. 463, 464. See the

statute set out and commented on in Ver-
planck t). Mercantile Ins. Co., 1 Edw. (N. Y.)

84. In Hitch v. Hawley, 132 N. Y. 212, there

is, in the opinion of the court by Vann, J., an
instructive history of the legislation of New
York with reference to this subject.

Provisions of the New York Code of Civil

Procedure on the subject of dissolving cor-

porations in equity. Hitch v. Hawley, 132

N. Y. 212, 30 N. E. 401, 43 N. Y. St. 625

[affirming 8 N. Y. Suppl. 319, 322, 28 N. Y.

St. 416]. Dissolving an incorporated mer-
chants' exchange under the provisions of the

New York Code of Civil Procedure. Hitch v.

Hawley, 132 N. Y. 212, 30 N. E. 401, 43 N. Y.

St. 625.

Provisions and construction of the statute

of New Jersey, empowering the chancellor to

wind up insolvent corporations on the appli-

cation of a creditor or a shareholder. Atlan-

tic Trust Co. I'. Consolidated Electric Storage

Co., 49 N. J. Eq. 402, 23 Atl. 934; New
Foundland R. Constr. Co. v. Schack, 40 N. J.

Eq. 222, 1 Atl. 23 ; Rawnsley v. Trenton Mut.
L. Ins. Co., 9 N. J. Eq. 95 ; Brundred v. Pater-

son Mach. Co., 4 N. J. Eq. 294; Parsons v.

Monroe Mfg. Co., 4 N. J. Eq. 187 ; Oakley v.

Paterson Bank, 2 N. J. Eq. 173. That equity

will interfere only where the object of the

formation of the corporation is plainly im-

possible of attainment see Benedict v. Colum-

bus Constr. Co., 49 N. J. Eq. 23, 23 Atl. 485.

General allegations of insolvency not sufficient

under New Jersey statute, but the facts and
circumstances showing insolvency must be set

out. New Foundland R. Constr. Co. v. Shack,

40 N. J. Eq. 222, 1 Atl. 23; Rawnsley v.

Trenton Mut. L. Ins. Co., 9 N. J. Eq. 95;
Brundred v. Paterson Mach. Co., 4 N. J. Eq.
294 ; Parsons v. Monroe Mfg. Co., 4 N. J. Eq.
187.

Where a suit for the winding-up of a cor-

poration is instituted by a shareholder under
a state statute in a federal court, it is to be
regarded as adversary and not voluntary as
to the corporation, for the purposes of fed-

eral jurisdiction, and this conclusion is not
affected by the fact that the corporation offers

little or no resistance to the proceedings.

Huntington v. Chesapeake, etc., R. Co., 98
Fed. 459. Necessary for the shareholder in

such a suit to show that he was the owner of

the shares when the acts complained of oc-

curred, not sufficient for him to show that he
was the owner of them when the suit was
brought. Robinson v. West Virginia Loan
Co., 00 Fed. 770.

Circumstances under which a hotel company
will be dissolved and wound up. O'Connor v.

Knoxville Hotel Co., 93 Tenn. 708, 28 S. W.
308.

62. Brown r. Home Sav. Bank, 5 Mo.
App. 1.

63. See supra, I, D.
64. Abbott V. American Hard Rubber Co.,

33 Barb. (N. Y.) 578.

65. Fougeray v. Cord, 50 N. J. Eq. 185, 24
Atl. 499.

66. Elwood V. Greenleaf First Nat. Bank,
41 Kan. 475, 21 Pac. 673, untenable decision

that a state court can appoint a receiver on
the petition of a shareholder to wind up a na-

tional bank which is insolvent, and in a
process of voluntary liquidation. See also

Robinson v. Dolores No. 2 Land, etc., Co., 2
Colo. App. 17, 29 Pac. 750, holding that a
single shareholder may maintain an action
for the appointment of a receiver. That a
receiver may be appointed upon the petition

of a minority of the shareholders where the
majority have combined with the directors

to mismanage the affairs of the company for

their own benefit and to freeze out the minor-
ity see Hall v. Astoria, etc.. Lumber Co., 5
R. & Corp. L. J. 412. That any of the peti-

tioners for the dissolution of a corporation

[XI. D, 2. a]



990 [lOCye.] CORPORATIONS

tion to corporations exercising franchises of a public nature, such as a railroad

company.^'

b. Reeeiver Not Appointed Because of Mere Dissatisfaction With Respect to

Corporate Management. On a principle already considered ^ a receiver will not

be appointed on the petition of a shareholder, even where the jurisdiction exists,

merely because th.e minority are dissatisfied with the management of the majority,

in the absence of fraud or of insolvency.^'

e. Appointment of Reeeiver in Case Where Corporation Had Been Dissolved.

It seems that where a corporation has been dissolved in a proceeding by quo war-

ranto, the court cannot go forward, in the absence of a statutory authorization,

and appoint a receiver on motion of the state's attorney, but that a court of

equity would have the power to make such an appointment to administer the

assets, upon the application of a creditor or shareholder.™

d. Right of Minority Shareholder Upon Dissolution to Have Corporate Property
Sold and Distributed, It seems that the general rule witii regard to partnerships

applies "'^ in the case of corporations, which is that upon a dissolution a dissenting

shareholder cannot be forced into a reorganization or compelled to accept a cal-

culated or theoretical valuation of his shares, but is entitled to have the property

sold and converted into money and to have his distributive share of that money.'*

E. FurtheF as to Form of Relief— l. Relief Molded to Reach Justice 'of

Case— a. In General. In this as in other cases a court of equity, when it has the

proper parties before it, will mold its decree according to tlie justice of the par-

ticular case, and will not turn the complainant out of court because he may have
prayed for a different spedes of relief from that to which he is really entitled.™

b. Preventive Relief, Accounting, Following Corporate Property Into Hands
of Third Parties. It has been observed, speaking of this subject :

" The relief

awarded is often of a preventive character, and, in many cases, the officers have

been required to account for a breach of the trust reposed in them, and for the

misapplication of the funds and property of the company. If other parties have
participated with the officers in such proceedings, they may be joined as defend-

ants, and held to their just responsibility ; and property of the company may be
followed into their hands." ''* Another court has well stated the principles on
which relief may be varied in the following language :

" It is often necessary, in

order that the plaintiff may obtain full justice, that the relief granted him be as

may withdraw, where the court finds that the v. Hitchcock, 38 Fed. 383, where a petition

petitioners did not own the requisite amount of for a receiver of certain shares of stock was
stock to entitle them to maintain the proceed- denied on the same ground,

ing, but that upon such withdrawal the court 70. Havemeyer v. San Francisco Super. Ct.,

cannot allow another to be substituted in his 84 Cal. 327, 24 Pac. 121, 18 Am. St. Rep.

stead, see Herancourt Brewing Co. v. Arm- 192, 10 L. R. A. 627.

strong, 6 Ohio Cir. Ct. 468. As to the power 71. As to this rule see Dickson v. Diekin-

of the circuit court to appoint a receiver un- son, 29 Conn. 600; Sigourney v. Munn, 7

der the South Carolina act of 1869, relating Conn. 11; Godfrey v. White, 43 Mich. 171,

to insolvent banks, see Donaldson v. Johnson, 5 N. W. 243 ; Briges v. Sperry, 95 U. S. 401,

3 S. C. 216. State of evidence sufficient to 24 L. ed. 390; Rowlands v. Evans, 30 Beav.

warrant an injunction against voting upon 302; Wild v. Milne, 26 Beav. 504; Hale v.

certain shares of stock and the appointment Hale, 4 Beav. 369 ; Burdon v. Barkus, 4 De G.

of a receiver. Ayer ». Seymour, 15 Daly F. & J. 42, 8 Jur. N. S. 656, 65 Eng. Ch. 42

;

(N. Y.) 249, 5 N. Y. Suppl. 650. - Featherstonhaugh v. Fenwick, 17 Ves. Jr.

67. Belmont v. Erie R. Co., 52 Barb. 298, 11 Rev. Rep. 77; Crawshay v. Collins, 15

(N. Y.) 637. Compare Wayne Pike Co. v. Ves. Jr. 218, 10 Rev. Rep. 61.

Hammons, 129 Ind. 368, 27 N. E. 487, where 72. Mason v. Pewabic Min. Co., 133 U. S.

a receiver was appointed because those own- 50, 10 S. Ct. 224, 33 L. ed. 524.

ing a majority of the shares had allowed its 73. Pomeroy V. Benton, 77 Mo. 64.

road to get out of repair, but where the court 74. Black, J., in Slattery v. St. Louis, etc.,

held that so much of the decree as ordered a Tr-ansp. Co., 91 Mo. 217, 225, 4 S. W. 79, 60

sale of its property was erroneous. Am. Rep. 245 [citing Peabody e. Flint. 6 Al-

68. See supra, XI, B, 11. len (Mass.) 52; Russell r. Wakefield Water-

69. Fluker v. Em.poria City R. Co., 48 works Co., L. R. 20 Eq. 474, 44 L. J. Ch. 496,

Kan. 577, 30 Pac. 18. Compare Wanneker 32 L. T. Rep. N. S. 685, 23 Wkly. Rep. 887].
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varied and diversified as the means that have b^en employed by the defendant to

produce the grievance complained of. If a trustee is shown to have been unfaith-

ful, the court may not only compel restitution, but may also restrain him by
injunction from similar acts, or, if deemed necessary, may remove him from his

trjist. If he has called to his aid other confederates, they also may be enjoined
from further participation in the acts which infringe upon the rights of the plain-

tiff. A court of equity will always find the means of enforcing its decrees against

a delinquent defendant, and its power in this respect is as extensive as the exi-

gencies of the ease." ™

2. Enjoining Directors and Appointing Receiver. If the relief takes the drastic

form of enjoining tlie directors from the further exercise of the duties of their

office the court will necessarily appoint a receiver to take charge of the assets and
administer them as a trust fund, for the creditors first and for the shareholders

afterward, under principles hereafter stated.'* But as courts of equity have
in general no jurisdiction to decree the dissolution of corporations, and as the
removal of directors and the appointment of a receiver would be tantamount to

a dissolution, it may be concluded that where one or more shareholders bring an
action in equity to prevent or redress frauds and breaches of trusts in the man-
agement of the corporation, the relief which the court will grant will seldom take
the radical forni of enjoining the directors from the further exercise of the
functions of their oifices, because this would be tantamount to decreeing a disso-

lution of the corporation."

3. Relief Does Not Ordinarily Extend to Removal From Corporate Office.

The amotion of corporate officers was never a branch of equity jurisdiction.

The power over ordinary trusts does not exist to the same extent, in the
case of the directors of corporations, unless given by statute. No such power
was ever asserted or claimed by the English court of chancery.'' Generally
speaking equity has no superintendence over the officers of corporations except
to restrain them and to hold them answerable in cases of fraud and breaches of

trust and to compel them to account as trustees.'' It has no power to award an
injunction indefinitely suspending an officer of a corporation from the exercise of
his functions."*

75. Wiekersham v. Crittenden, 93 Cal. 17, regard either to tlie election or amotion of

32, 28 Pac. 788, opinion by Harrison, J. corporations of any description"). The doc-

76. It has been seemingly well held that trine of some of the earlier New York chan-

if the directors of an insolvent corporation eery cases, admitting the power of equity to

fail to perform their duty of protecting its remove or suspend corporate directors or trus-

creditors and applying for a dissolution, a tees (Lawyer v. Cipperly, 7 Paige (N. Y.)

shareholder is entitled to bring an action for 281; Bowden v. McLeod, 1 Edw. (N. Y.)

the preservation and distribution of its as- 588; Kniskern v. St. John's, etc., Lutheran
sets; and a receiver if necessary may properly CJhurches, 1 Sandf. Ch. (N. Y.) 439) was de-

be appointed, although a dissolution of the nied by the court of appeals of that state at
corporation is not sought. Porter v. In- a later period. Roberson v. Bullions, 11 N'. Y.
dustrial Information Co., 5 Misc. (N. Y.) 243. The observation of Harrison, J., in

262, 25 N. Y. Suppl. 328. Wiekersham v. Crittenden, 93 Cal. 17, 32, 28

77. Tutwiler v. Tuskaloosa Coal, etc., Co., Pac. 788, that the court may in such a case

89 Ala. 391, 7 So. 398 ; Burham v. San Fran- if deemed necessary remove the director from
Cisco Fuse Mfg. Co., 76 Cal. 24, 17 Pac. 940 his trust was a dictum merely, as the case

(injunction against directors, before the com- arose on a demurrer, and the prayer for relief

ing in of the answer, refused) ; O'Neil v. Pro- is no demurrable part of a pleading. Not-

gressive Endowment League (circuit court, withstanding the foregoing, the more than
Baltimore, Md., not reported). doubtful proposition was advanced in Ramsey

78. Robertson v. Bullions, 11 N. Y. 243. v. Gould, 57 Barb. (N. Y.) 398. that an ac-

See also Belmont v. Erie R. Co., 52 Barb. tion may be maintained by a creditor or share-

(N. Y.) 637; Latimer v. Eddy, 46 Barb. holder of a railroad corporation against its

(N. Y.) 61; Howe v. Deuel, 43 Barb. (N. Y.) officers, and that the relief may extend so far

504; Ramsey v. Erie R. Co., 7 Abb. Pr. N. S. as their suspension and removal from office.

(N. Y.) 156, 38 How. Pr. (N. Y.) 193; Atty.- Davis v. Hofer, 38 Oreg. 150, 63 Pac. 56.

Gen, V. Clarendon, 17 Ves. Jr. 491 (where it 79. See Neale v. Hill, 16 Cal. 145, 76 Am.
was said by the. master of the rolls that the Dec. 508.

court of chancery " has not jurisdiction with 80. Griffin v. St. Louis Vine, etc., Growers

[XI, E, 3]
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4. Compelling Directors to Account. This is one of the usual forms of relief,

under appropriate conditions of fact, in shareholders' suits.^' This relief has fre-

quently been accorded to a single shareholder who has been wrongfully excluded
from his share of the profits of the corporation.^

5. Compelling Restoration to Shareholders of What They Have Lost. Where
the action proceeds in right of tlie individual shareholders who bring it, the relief

will often take the form of restoring to them wliat they have lost,^ as for example
their several holdings of shares in the corporation.**

6. Other Forms of Relief. Under appropriate conditions of fact relief may be
had in tlie form of canceling a deed as a cloud upon the title of the corporation,

where the deed was made by all the directors, althougli not convened and sitting

as a board, but not where it was made by the sole owner of the shares in the cor-

poration, for then it was fraud on its face;^ of compelling third persons to spe-

cifically perform an agreement with the corporation, joining the corporation as

defendant ;
^^ and of restoring to a representative of the corporation, generally a

receiver appointed by the court, what the corporation has lost by the misconduct
of its unfaithful directors."

Assoc, 4 Mo. App. S95. To the same effect

see Miekles v. Rochester City Bank, 11 Paige
(N. Y.) 118, 42 Am. Dec. 103 note; Mozley
V. Alston, 16 L. J. Ch. 217, 1 Phil. 790, 19
Eug. Ch. 790; Atty.-Gen. v. Clarendon, 17

Ves. Jr. 491 ; Atty.-Gen. v. Dixie, 13 Ves. Jr.

519. See further as to the jurisdiction in

New York People v. Albany, etc., R. Co., 57
N. Y. 161; Stateu Island North Baptist
Church V. Parker, 36 Barb. (N. Y.) 171;
Hartt V. Harvey, 32 Barb. (N. Y.) 55, 10 Abb.
Pr. (N. Y.) 321, 19 How. Pr. (N. Y.) 245;
Miekles v. Rochester City Bank, 11 Paige
(N. Y.) 118, 42 Am. Dee. 103 note. And see

Paynter v. Clegg, 9 Phila. (Pa.) 480, 30 Leg.

Int. (Pa.) 432.

81. Schoening v. Schwenck, 112 Iowa 733,

84 N. W. 916; Davis v. Hofer, 38 Greg. 150,

63 Pac. 56; Weir v.. Bay State Gas Co., 91

Fed. 940'; Adley v. Whitstable Co., 17 Ves.

Jr. 315, 11 Rev. Rep. 87.

For a bill to compel the managing officers

of an unincoiporated club to account, and the

rulings thereon of Lord Romilly, M. R., see

Richardson r. Hastings, 7 Beav. 323, 301, 8

Jur. 207, 72, 13 L. J. Ch. 142, 129, 29 Eng.

Ch. 323, 301, 11 Beav. 17, 16 L. J. Ch. 322.

What will not defeat bill.—A bill in equity

to compel the officers of a corporation to

render an account to its shareholders will not

be defeated by the remedy which would be

afforded by a writ of mandamus to compel
the production of the books, since the share-

holders are entitled in addition to the infor-

mation which the officers can supply. Weir
r. Bay State Gas Co., 91 Fed. 940.

82. Adley v. Whitstable Co., 17 Ves. Jr. 315,

11 Rev. Rep. 87. In one case the remedy went
so far as to displace the unfaithful directors,

appoint a receiver, direct the remaining prop-

erty of the corporation to be sold, and the

complainant's share of the profits to be set

apart to him. Fougeray v. Cord, 50 N. J.

Eq. 185, 24 Atl. 499. Compare Wolf v. Under-
wood. 96 Ala. 329, 11 So. 344. where a prayer
for the distribution of earnings among share-

holders was denied. Such an accounting has

[XI, E, 4]

been decreed in a shareholder's suit where
the directors, by their answer, admitted that
they had secured all moneys collected on ac-

count of the corporation, did not deny that
they had received the amount alleged in the
complaint, and did not plead a stated ac-

count in bar, or tender the issue of nothing
in arrear. Davis t: Hofer, 38 Oreg. 150, 63
Pac. 56.

For other cases where accountings against

directors were decreed see Wliitman r.

Holmes Pub. Co., 33 Misc. (N. Y.) 47, 68
N. Y. Suppl. 167; Spaulding r. North Mil-

waukee Town Site Co., 106 Wis. 481, 81

N. W. 1064 (judgment rendered only for ten
per cent of the profits, all of the sharehold-

ers except ten per cent of them having set-

tled and accepted satisfaction) ; Pendery v.

Carleton, 87 Fed. 41, 30 C. C. A. 510; Earle
f. Burland, 27 Ont. App. 540 (in a suit by
minority shareholders, court ordered a dis-

tribution among the shareholders, as undrawn
profits, of the reserved fund except a reason-

able sum for carrying on the business).

Right of a tontine policy-holder to an ac-

count. Pierce v. Equitable L. Assur. Soc, 145

Mass. 56, 12 N. E. 858, 1 Am. St. Rep. 433.

That equity will entertain a bill for an ac-

counting, although there may be a remedy
at law, where the legal remedy is doubtful or

inadequate, see Ludlow r. Simond, 2 Cai. Cas.

(N. Y.) 1, 2 Am. Dec. 291 note, a case of

high authority. Compare Smiley r. Bell,

Mart. & Y. (Tenn.) 378, 17 Am. Dec. 813,

where it is held that the jurisdiction of

equity depends upon whether the accounts are

mutual and complicated. To the same effect

see Lesley v. Rosson, 39 Miss. 368, 77 Am.
Dec. 679.

83. Bulldey v. Big Muddy Iron Co., 7 Mo.
App. 589.

84. Grant v. Green, 46 111. 469.

85. Baldwin r. Canfield, 26 Minn. 43, 1

N. W. 261.

86. Woodroof v. Howes, 88 Cal. 184, 26
Pac. 111.

87. Thompson v. Stanley, 20 N. Y. Suppl. 317.
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F. Parties to Such Actions— 1. Parties Plaintiff— a. When Single Share-
liolder May Sue— (i) To Prevent Doma of Ultra Vires or Illegal Act
Injurious to Plaintiff. A single shareholder is at liberty to bring a preven-

tive action in equity, where the directors and managing officers of the corporation

-are threatening to do an uli/ra vires act injurious to his rights as a shareholder.^^

(ii) WsERE Right Sought to Be Vindicated Is Personal to Particu-
lar Shareholder. Then of course he must sue alone unless the other share-

holders have a common interest witli liim.^'

(ni) Where Action Is Against Promoter For Fraud and Deceit.
Subscribers to the shares of a proposed corporation are not necessary or proper
parties to an action hy another subscriber against a promoter of the corporation

for fraudulently cheating plaintiff and other subscribers out of the^ money sub-

scribed and paid to him as promoter.**

b. When Not Necessary to Join All Shareholders by Name— (i) Where
Shareholders Are Numerous and Widely Scattered. Where the share-

holders are numerous and scattered so as to render it impossible or very incon-

venient to join tliem all by name as parties plaintiff, a number of them may file a

bill in behalf of themselves and all the others standing in the same situation

with them ; but those who are not joined by name will be allowed to intervene and
to join by name upon undertaking to share with the others in the expenses of the

litigation, and the decree will be binding upon all, including those who did not

join.''

(ii) Where Majority Are IN Fraudulent CoNSPiRACT Against Rights
OF MINORITY. It will frequently happen that a majority of the shareholders are

in the fraudulent conspiracy against the rights of the minority. Here the minor-

ity, or one of the minority, suing for himself and the other in like situation with

him, may file the bill.'^ Where the bill is thus filed it is not necessary that the

shareholders should be made parties by name,'' nor, under the same circnm-

88. Dodge r. Woolsey, 18 How. (U. S.)

3.31, 15 L. ed. 401 (bill to enjoin the directors

from paying an illegal tax) ; Hoole v. Great
Western E. Co., L. R. 3 Ch. 262, 17 L. T.

Rep. N. S. 153, 16 Wkly. Rep. 260. Compare
Wood r. Draper, 24 Barb. (N. Y.) 187;
Hawes t. Contra Costa Water Co., 104 U. S.

450, 26 L. ed. 827.

89. Pierce v. Equitable L. Assur. Soc, 145

Mass. 56, 12 N. E. 858, 1 Am. St. Rep. 433.

90. Jones v. Caldwell, 116 Ala. 364, 22 So
456.

91. Wallworth ;;. Holt, 4 Myl. & C. 619,

18 Eng. Ch. 619. See also Jones v. John-
son, 10 B-csh (Ky.) 649; Mann v. But-
ler, 2 Barb. Ch. (X. Y.) 362; West
r. Randall, 29 Fed. Cas. No. 17,424, 2

Mason 181; Smart v. Bradstock, 7 Beav. 500,

29 Eng. Ch. 500; Richardson v. Hastings, 7

Beav. 323, 8 Jur. 207, 13 L. J. Ch. 142, 29

Eng. Ch. 323; Harvey v. Harvey, 4 Beav.

215 ; Silber Light Co. v. Silber, 12 Ch. D. 717,

48 L. J. Ch. 385, 40 L. T. Rep. N. S. 96, 27
Wklv. Rep. 427; Bromley v. Smith, 5 L. J.

Ch. b. S. 53, 1 Sim.. 8, 2 Eng. Ch. 8 ; Man-
ning V. Thesiger, 1 L. J. Ch. 0. S. 28, 1 Sim.

& St. 106, 1 Eng. Ch. 106; Shuttleworth v.

Howarth, 4 Myl. & C. 492, 18 Eng. Oh.
492- Mare i. Malachy, 1 Myl. & C. 559,

13 Eng. Ch. 559; Hiehens v. Congreve,

4 Russ. 562, 4 Eng. Ch. 562; Cockburn
V. Thompson, 16 Ves. Jr. 321; Adair v. New
River Co., 11 Ves. Jr. 429. But see Robin-

[63]

son 1'. Smith, 3 Paige (N. Y.) 222, 24 Am.
Dec. 212; Lund v. Blanshard, 4 Hare 9, 30
Eng. Ch. 9; Richardson v. Larsent, 7 Jur.

691, 2 Y. & Coll. Ch. 507, 21 Eng. Ch. 507;
Evans t\ Stokes, 1 Keen 24, 15 Eng. Ch. 24;
Deeks v. Stanhope, 14 Sim. 57, 37 Eng. Ch.

57; Long V. Yonge, 2 Sim. 369, 2 Eng. Ch.
369.

92. Wood V. Draper, 24 Barb. (N. Y.)

187; Heath v. Erie R. Co., 11 Fed. Cas. No.
6,306, 8 Blatchf. 347; Samuel v. Holladay,
21 Fed. Cas. No. 12,288, 1 Woolw. 400, 1

MeCahon (Kan.) 214; Menier v. Hooper's
Tel. Works, L. R. 9 Ch. 350, 43 L. J. Ch. 330,
30 L. T. Rep. N. S. 209, 22 Wkly. Rep. 396;
Bloxam v. Metropolitan R. Co., L. R. 3 Ch.

337; Salomons v. Laing, 12 Beav. 339, 14
Jur. 471, 19 L. J. Ch. 225, 6 R. & Can. Cas.

289; Macbride v. Lindsay, 9 Hare 574, 16
Jur. 535, 41 Eng. Ch. 574; Preston v. Guyon,
5 Jur. 146, 10 L. J. Ch. 73, 11 Sim. 327, 34
Eng. Ch. 327; Hiehens «. Congreve, 4 Russ.
562, 4 Eng. Ch. 562; Baldwin v. Lawrence,
2 Sim. & St. 18, 1 Eng. Ch. 18. See also
Bromley v. Smith, 5 L. J. Ch. 0. S. 53, 1

Sim. 8, 2 Eng. Ch. 8; Douglas v. Horsiall, 2
Sim. & St. 184, 1 Eng. Ch. 184.

93. Dennis v. Kennedy, 19 Barb. (N. Y.)
517; Wallworth v. Holt, 4 Myl. & C. 619, 18
Eng. Ch. 619; Taylor v. Salmon, 4 Myl. & C.
134, 18 Eng. Ch. 134; Hiehens v. Congreve, 4
Russ. 562, 4 Eng. Ch. 562; Cockburn v.

Thompson, 16 Ves. Jr. 321.

[XI, F, 1, b, (II)]
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stances, is it an objection that some of the shareholders have become adversely

interested to tliose filing the bill.^''

(ill) But Plaintiff Must Join BYNAMU Otbbr Shareholders Haying
Common Interest With Him, or Else Sue Professedly For Them. "While

as already seen '^ the right of the shareholder to maintain the action cannot in

many cases be made to depend upon the concurrence of the other shareholders

with him, since all the others may be joined in the unlawful conspiracy which he
seeks to redress, yet according to the prevailing theory it is indispensable either

that those having a common interest with him should be joined as plaintiffs in

his bill, or else that without naming them he should bring his bill professedly in

his own behalf and in behalf of all other shareholders similarly interested wjth
himself. In the English chancery practice this rule has been regarded as impera-

tive. This was the course adopted in Natusch v. Irving,^* and nearly all the

English authorities are to this effect,'' and the American authorities generally

concur.-

94. Colman v. Eastern Counties E. Co., 10
Beav. 1, 11 Jur. 74, 16 L. J. Ch. 73, 4 B. &
Can. Gas. 513; Clements v. Bowers, 1 Drew.
684.

95. See supra, XI, C, 3.

96. Reported in Gow Partn. App. No. VI
(3d ed.) p. 398.

97. Gray v. Lewis, L. R. 8 Eq. 526; At-
wool V. Merryweather, L. R. 5 Eq. 464 note,

37 L. J. Ch. 35; Clinch v. Financial Corp.,
L. R. 5 Eq. 450; Stevens 1'. South Devon E.
Co., 13 Beav. 48, 9 Hare 313, 15 Jur. 235, 41
Eng. Ch. 313; Browne v. Monmouthshire R.,

etc., Co., 13 Beav. 32, 15 Jur. 475, 20 L. J. Ch.
497; Logan v. Courtown, 13 Beav. 22, 20
L. J. Ch. 347 ; Munt v. Shrewsbury, etc., R.
Co., 13 Beav. 1, 15 Jur. 26, 20 L. J. Ch. 169,

3 Eng. L. & Eq. 144; Dumvile v. Birkenhead,
etc., R. Co., 12 Beav. 444; Salomons v. Laing,
12 Beav. 339, 14 Jur. 471, 19 L. J. Ch. 225, 6

R. & Can. Cas. 289; Cohen v. Wilkinson, 12

Beav. 125, 13 Jur. 641, 18 L. J. Ch. 378, 1

Hall & T. 554, 14 Jur. 535, 1 Macn. & G. 481,

5 R. & Can. Cas. 758, 47 Eng. Ch. 384; Col-

man V. Eastern Counties R. Co., 10 Beav. 1,

11 Jur. 74, 16 L. J. Ch. 73, 4 R. & Can. Caa.

513; Winch v. Birkenhead, etc., R. Co., 5

De G. & Sm. 562, 16 Jur. 1035, 13 Eng. L. &
Eq. 500 ; Graham v. Birkenhead, etc., R. Co.,

a Hall & T. 450, 14 Jur. 494, 20 L. J. Ch.

445, 2 Macn. & G. 146, 6 Eng. L. & Eq. 132,

48 Eng. Ch. 114; Macbride v. Lindsay, 9

Hare 574, 16 Jur. 535, 41 Eng. Ch. 574; Bag-
shaw V. Eastern Union R. Co., 7 Hare 114, 13

Jur. 602, 18 L. J. Ch. 193, 6 R. & Can. Cas.

152, 27 Eng. Ch. 114 [affirmed in 2 Hall & T.

201, 14 Jur. 491, 19 L. J. Ch. 410, 2 Macn.
6 G. 389, R. & Can. Cas. 169, 48 Eng. Ch.

300] ; Beman v. Rufford, 15 Jur. 914, 20 L. J.

Ch. 537, 1 Sim. N. S. 550, 6 Eng. L. & Eq.
106, 40 Eng. Ch. 550; Preston v. Guyon, 5

Jur. 146, 10 L. J. Ch. 73, 11 Sim. 327, 34 Eng.
Ch. 327; Mozley v. Alston, 16 L. J. Ch. 217, 1

Phil. 790, 19 Eng. Ch. 790; Gray v. Chaplin,
3 L. J. Ch. 0. S. 161, 2 Sim. & St. 267 ; Wall-
worth V. Holt, 4 Myl. & C. 619, 18 Eng. Ch.

619; Taylor v. Salmon, 4 Myl. & C. 134, 18
Eng. Ch. 134; Sharp o. Day, 1 Phil. 771, 19

Eng. Ch. 771 ; Hichens v. Congreve, 4 Russ.
562, 4 Eng. Ch. 562 ; Ware v. Grand Junction
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Water Works Co., 2 Russ. & M. 470, 11 Eng.
Ch. 470; Douglas v. Horsfall, 2 Sim. & St.

184, 1 Eng. Ch. 184; Baldwin v. Lawrence, 2
Sim. & St. 18, 1 Eng. Ch. 18; Benson v.

Heathorn, 1 Y. & Coll. Ch. 326, 20 Eng. Ch.
326.

98. Connecticut.— Allen v. Curtis, 26 Conn.

456; Sears v. Hotchkiss, 25 Conn. 171, 65

Am. Dec. 557.

Georgia.—^Young v. Moses, 53 Ga. 628 ; Col-

quitt V. Howard, 11 Ga. 556.

Illinois.— Whitney v. Mayo, 15 111. 251.

Massachusetts.— Davis r. Peabody, 170
Mass. 397, 49 N. E. 750; Brewer v. Boston
Theatre, 104 Mass. 378; Peabody v. Flint, 6
Allen 52; Heath v. Ellis, 12 Cush. 601;

Abbott V. Merriam, 8 Cush. 588.

New Hampshire.— March v. Eastern R. Co.,

40 N. H. 548, 77 Am. Dec. 732.

New Jersey.— Kean r. Johnson, 19 X. J.

Eq. 401.

South Carolina.— Charleston Ins., etc., Co.

V. Sebring, 5 Rich. Eq. 342.

Texas.— Evans v. Brandon, 53 Tex. 56.

Vermont.— Stevens v. Rutland, etc., R. Co.,

29 Vt. 545.

United States.— Dodge v. Woolsey, 18 How.
331, 15 L. ed. 401; Smith v. Poor, 22 Fed.
Cas. No. 13,093, 3 Ware 148.

Amending the bill so as to let additional

shareholders join as plaintiffs. Moyle v. Lan-

ders, 83 Gal. 579, 23 Pac. 798.

Compliance with rule that all persons in-

terested be made parties.— When sharehold-

ers sue for themselves and all others having
a like interest, making the corporation de-

fendant of which they are members, there is

a compliance in theory at least with the rule

that all persons interested in the subject-mat-

ter of the suit should be made parties. In

theory all such are before the court. They
are either actual parties to the record, or are

properly represented by those who are par-

ties, and may become plaintiffs, if they are

dissatisfied with their position as defendants,

aa members of the company. March v. East-

ern R. Co., 40 N. H. 548, 77 Am. Dec. 732.

If the relief prayed for may by possibility

be injurious to any of the parties joined as

plaintifis, those parties must be made defend-
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(iv) Suit Must Be Bona Fide Fob Those in Like Interest Wits
Plaintiff. Where the shareholder prosecutes the suit professedly for himself

and for other shareholders in like interest with himself, the rule is imperative

that plaintiff must prosecute the action hona fide, truthfully, and sincerely, for

those standing in like interest with himself ; and lience if it is made to appear
that he is put forward as a dummy for an adverse interest his suit will not be

entertained.'^

e. Any Other Shareholder May Be Joined as Plaintiff. Such being the nature

of the action, it necessarily follows that any shareholder other than the plaintiff

filing the bill may on his application be joined as plaintiff in the action.*

d. Creditor and Shareholder Joining. It has been held that a creditor and a

shareholder of a corporation who, upon the refusal of the receiver of the corpo-

ration to bring the action, commence an action against the directors of the cor-

poration for loss of corporate funds owing to their neglect, may join as plaintiffs

and bring the action for the benefit of all the corporate creditors and shareholders,

where they are very numerous and it is impracticable to bring them all before

the court.^ But this does not seem to be sound, since a creditor and a shareholder

do not occupy a common relation to the trust fund.^ It has been held, however,
that where some of the shareholders of a dissolved corporation bring a bill against

the directors to recover funds lost by their mismanagement and breach of trust,

they must bring it not only in behalf of the other shareholders, but also in behalf

of the creditors.*

2. Parties Defendant— a. When Corporation Necessary Party. "Where the

object of the action is to prevent or redress a wrong to the corporation, the cor-

poration itself is an indispensablB party, either as plaintiff or defendant.^

b. When Corporation Should Be Impleaded as Defendant— (i) In General.
It follows that whenever in SQch case the directors or other oificers who wield the

ants, because, as observed by Lord Lynd-
hurst, " each and every of them may have a
ease to make adverse to the interest of the
party suing." Mozley v. Alston, 16 L. J.

Ch. 217, 229, 1 Phil. 790, 19 Eng. Ch. 790.
Where a bill filed by certain shareholders

on behalf of themselves and others, for relief

against an alleged breach of trust, is de-

murred to on the ground that some of the
parties on whose behalf the plaintiffs profess
to sue appear to have been implicated in the
transaction complained of, the proper test of

such objection is to see whether the bill states

facts with respect to those parties, which as
against them would amount to a defense to

the suit. Atlanta Real Estate Co. v. Atlanta
!Nat. Bank, 75 Ga. 40; Apperley v. Page, 11

Jur. 271, 16 L. J. Ch. 302, 1 Phil. 779, 19

Eng. Ch. 779.

Such a bill not multifarious because many
shareholders join. Atlanta Real Estate Co.

V. Atlanta Nat. Bank, 75 Ga. 40. Nor does
it create a statutory misjoinder of causes of

action. Barr v. New York, etc., R. Co., 96
N. Y. 444; Dennis v. Kennedy, 19 Barb.
(N. Y.) 517.

Allegation of the joinder of parties who are

not proper to be joined rejected as surplus-

age. Wickersham v. Crittenden, 93 Cal. 17,

28 Pac. 788 ; Douglas v. Horsfall, 2 Sim. & St.

184, 1 Eng. Ch. 184; Baldwin v. Lawrence, 2

Sim. & St. 18, 1 Eng. Ch. 18.

99. Belmont v. Erie R. Co., 52 Barb.
(N. Y.) 637; Forrest r. Manchester, etc., R.
Co., 4 De G. F. & J. 126, 7 Jur. N. S. 887,

4 L. T. Rep. N. S. 666, 9 Wkly. Rep. 818, 65
Eng. Ch. 99; Filder v. London, etc., R. Co.,

1 Hem. & M. 489. But Lord Langdale, as.

master of the rolls, held that it did not con-
stitute a sufficient objection to the character
of plaintiff that he has filed his bill " at the
instigation and request " of a rival company.
Colman v. Eastern Counties R. Co., 10 Beav.
1, 11 Jur. 74, 16 L. J. Ch. 73, 4 R. & Can.
Cas. 513.

1., Barr v. New York, etc., R. Co., 96 N. Y.
444; Wood v. Union Gospel Church Bldg.
Assoc, 63 Wis. 9, 22 N. W. 756. The fact
that the state is a shareholder does not au-
thorize a citizen to be joined. Central R. Co.
V. Collins, 40 Ga. 582. Construction of a
complaint brought on behalf of the plaintiff

and all other shareholders and scrip-holders.

Rogers v. New York, etc.. Land Co., 1 N. Y.
Suppl. 908, 17 N. Y. St. 131.

3. Miesse v. Loren, 5 Ohio N. P. 307 [cit-

mg Delano v. Case, 121 111. 247, 12 N. E.
676, 2 Am. St. Rep. 81; Landis v. Sea Isle
Hotel Co., 53 N. J. Eq. 654, 33 Atl. 964; Acker-
man V. Halsey, 37 N. J. Eq. 356; Brinckerhoff
V. Bostwick, 88 N. Y. 52].

3. That a person not a shareholder cannot
be joined as plaintiff with a shareholder see
Heath v. Erie R. Co., 11 Fed. Cas. No. 6,306,
8 Blatchf. 347. Contra, Baldwin v. Canfield,
26 Minn. 43, 1 N. W. 261.

4. Camp V. Taylor, (N. J. Ch. 1890) 19
Atl. 968.

5. Cunningham v. Pell, 5 Paige (N. Y.)
607; Robinson v. Smith, 3 Paige (N. Y.) 222,

[XI, F, 2. b. (i)]
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power of the corporation refuse to allow the action to proceed in its name as

plaintiff, or whenever their relation to the subject of the action is such that it

would be improper for the action to proceed in the name of the corporation as

plaintiff while the corporation should remain under their control, it is indis-

pensable that it should be joined as defendant.'

(ii) In Suit to Restrain or Rblimye Against Breaches of Trust by
Directors— (a) In General. The corporation is a necessary party defendant
to a bill filed against the directors praying for relief against a breach of trust by
the directors, or that they may be restrained from using the funds and property

of the corporation for the consummation of a breach of trust.'

(b) Or to Restore to Corporation What It Has Lost Through Such Breaches

of Trust. This is the rule where the object of the action is to restore to the cor-

poration assets which its directors and officers have unlawfully converted to their

own use,* and where it is sought to charge the directors personally in favor of

the corporation for losses happening through their mismanagement or

neglect.'

(hi) InContestsBetweenShareholders and Third Persons. Although
the contest may be between shareholders and third persons, or between an alleged

shareholder and one to whom shares standing on the books of the corporation

have been transferred, yet if any decree which can be rendered will necessarily

24 Am. Dec. 212; Ferris v. Strong, 3 Edw.
(N. Y.) 127.

6. California.— Wickersham v. Crittenden,

93 Cal. 17, 28 Pac. 788; Beach v. Cooper, 72
Cal. 99, 13 Pac. 161.

Colorado.— ^jers v. Rollins, 13 Colo. 22,

21 Pac. 894.

Georgia.— Colquitt t. Howard, 11 Ga. 556.

New Jersey.— Ca.m^ v. Taylor, (Ch. 1890)

19 Atl. 968.

New York.— Gamble v. Queens County
Water Co., 123 N. Y. 91, 25 N. E. 201, 33
N. Y. St. 88, 9 L. E. A. 527 [reversing 52

Hun 166, 5 N. Y. Suppl. 124, 23 N. Y. St.

409]; Greaves v. Gouge, 69 N. Y. 154; Gar-
diner V. Pollard, 10 Bosw. 674; Stromeyer r..

Combes, 15 Daly 29, 2 N. Y. Suppl. 232, 18

N. Y. St. 154; Carpenter r. Roberts, 56 How.
Pr. 216; Hand v. Atlantic Nat. Bank, 55 How.
Pr. 231; Wells v. Jewett, 11 How. Pr. 242;
Robinson v. Smith, 3 Paige 222, 24 Am. Dec.

212.

Ohio.— Taylor f. Miami Exporting Co., 3

Ohio 162, 22 Am. Dec. 785.

South Carolina.— Charleston Ins., etc., Co.

V. Sebring, 5 Rich. Eq. 342.

United States.— Davenport v. Dows, 18

Wall. 626, 21 L. ed. 938; Samuel v. Holladav,
21 Fed. Cas. No. 12,288, Woolw. 400, Mc-
Cahon (Kan.) 214.

In Mason v. Harris, 11 Ch. D. 97. 48 L. J.

Ch. 589, 40 L. T. Rep. N. S. 644, 27 Wkly.
Rep. 699, the bill was filed by two sharehold-

ers, in behalf of themselves and all the share-

holders except the persons named as defend-

ants, against the managing director, two other

directors, and the company. The bill was
sustained.

7. Connecticut.— Allen v. Curtis, 26 Conn.
456; Seiirs r. Hotchkiss, 25 Conn. 171, 65
Am. Dec. 557.

Georgia.— Colquitt v. Howard, 11 Ga. 556.

Kentucky.— Jones r. Johnson, 10 Bush
649.
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Maine.— Hersey t. Veazie, 24 Me. 9, 41 Am.
Dec. 364.

Massachusetts.— Brewer v. Boston Theatre,

J04 Mass. 378.

New Hampshire.— March v. Eastern R. Co.,

40 N. H. 548, 77 Am. Dec. 732.

NeiD York.'— Thornton i: Wabash E. Co., 81

N. Y. 462; Gardiner v. Pollard, 10 Bosw. 674;
Robinson v. Smith, 3 Paige 222, 24 Am. Dec.
212.

South Carolina.— Charleston Ins., etc., Co.

V. Sebring, 5 Rich. Eq. 342.

Tennessee.— Deaderick v. Wilson, 8 Baxt.
108.

Teaoas.— Evans v. Brandon, 53 Tex. 56.

United States.— Dodge l". Woolsey, 18 How.
331, 15 L. ed. 401.

England.— Silber Light Co. v. Silber, 12

Ch. D. 717, 48 L. J. Ch. 385, 40 L. T. Rep.
N. S. 96, 27 Wkly. Rep. 427 ; Carlisle v. South
Eastern R. Co., 2 Hall & T. 366, 14 Jur. 535,

1 Macn. & G. 689, 6 R. & Can. Cas. 682, 47
Eng. Ch. 546; Bagshaw v. Eastern Union R.
Co., 7 Hare 114, 13 Jur. 602, 18 L. J. Ch. 193,

6 R. & Can. Cas. 152, 27 Eng. Ch. 114 [af-

firmed in 2 Hall & T. 201, 14 Jur. 491, 19

L. J. Ch. 410, 2 Macn. & G. 389, 6 E. & Can.
Cas. 169, 48 Eng. Ch. 300].
But compare Kean v. Johnson, 9 N. J. Eq.

401.

8. Byers v. Rollins, 13 Colo. 22, 21 Pac.
894; Stromeyer r. Coombes, 15 Daly (N. Y.)

29, 2 N. Y. Suppl. 232, 18 N. Y. St. 154; Car-
penter V. Roberts, 56 How. Pr. (N. Y.) 216;
Taylor v. Miami Exporting Co., 5 Ohio 162,

22 Am. Dec. 785; Charleston Ins., etc., Co. v.

Sebring, 5 Eich. Eq. (S. C.) 342.

9. Camp V. Taylor, (N. J. Ch. 1890) 19

Atl. 968. See also Bagsliaw v. Eastern Union
R. Co., 7 Hare 114, 13 Jur. 602, 18 L. J. Ch.
193, 6 R. & Can. Cas. 152, 27 Eng. Ch. 114.

But see Winch v. Birkenhead, etc., E. Co., 5

De G. & Sm. 562, 16 Jur. 1035, 13 Eng. L. &
Eq. 506.
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affect the rights of the corporation the action cannot proceed unless it is made a

defendant.^"

(iv) Corporation Non-Residsnt, Suit Dismissed — (a) In General.

Where any decree which can be rendered will necessarily affect the rights of the

corporation, if the corporation is a non-resident, so that it cannot be impleaded,

the suit cannot proceed, but must be dismissed."

(b) Unless Foreign Corporation Served hy Ptiblication. It seems, however,
that a foreign corporation can be served by publication, so as to bring it before

the court in such an action, and if this Is not done the suit will be dismissed.'^

(v) Corporation, IP Resident, Must Be Served With Process. If the

corporation is a resident, and there is neither service of process upon it nor a

voluntary appearance by it the suit must be dismissed.'^

(vi) Exception Where Corporation Is Dissolved or in Liquidation.
An exception to the foregoing rule, rendering it necessary to make the corpora-

tion a party defendant, may possibly be admitted where the corporation has suf-

fered a de facto dissolution ; " but it would seem that its presence as a party

defendant cannot be dispensed with unless it has suffered such a dissolution as

disables it from suing or defending as a corporate body. If there is a statute

giving it power to sue and be sued after its dissolution, for the purpose of wind-
ing up its affairs, then its presence cannot be dispensed with.^'

e. When Direetors Must Be Made Parties Defendant— (i) In General.
Those directors against whom relief is sought must of course be made parties

defendant.'"

(ii) Directors Against Whom No Relief Is Sought. Even where no
relief is sought against the directors, and their rights will not be affected by the

decree in a different degree from the rights of the shareholders generally, it has

been held that they must be made parties defendant." And where the object of

the action is to undo a fraud committed by its own directors or officers in collu-

sion with a tliird party, it has been held that the directors are necessary parties

defendant, on the theory that the action is primarily against them.*^

(in) Whether Directors MustBe Joined or Ma yBeSued Separatel y.

Where the object of the suit is to charge the directors with a liability in behalf

of the corporation or the shareholders for breaches of trust, it is not necessary to

join as ^parties all who have concurred in the breaches of trust complained of, but

relief may be had against any or all of those who did the wrong."

10. Kendig v. Dean, 97 U. S. 423, 24 L. ed. Assoc, 4 Mo. App. 596 ; Meyers v. Seott, 2

1061. N. Y. Suppl. 753, 20 N. Y. St. 35; Ribon v.

11. Barney v. Baltimore, 6 Wall. (U. S.) Chicago, etc., R. Co., 16 Wall. (U. S.) 446,

280, 18 L. ed. 825; Shields v. Barrow, 17 21 L. ed. 367.

How. (U. S.) 130, 15 L. ed. 158; Dormitzer 17. Wiekersham v. Crittenden, 93 Cal. 17,

V. Illinois, etc., Bridge Co., 6 Fed. 217; Han- 28 Pac. 788; Woodroof v. Howes, 88 Cal. 184,

nibal First Nat. Bank v. Smith, 6 Fed. 215. 26 Pac. 111.

12. Cunningham v. Pell, 5 Paige (N. Y.) 18. Slattery v. St. Louis, etc., Transp. Co.,

607. See also March v. Eastern R. Co., 40 91 Mo. 217, 4 S. W. 79, 60 Am. Rep. 245.

N. H. 548, 77 Am. Dec. 732. 19. Mayne v. Griswold, 3 Sandf. (N. Y.)
13. Samuel v. Holladay, 21 Fed. Cas. No. 463, 9 N. Y. Leg. Obs. 25; Cunningham v.

12,288, 1 Woolw. 400, McCahon (Kan.) 214. Pell, 5 Paige (N. Y.) 607; Ervin v. Oregon
But see Baldwin v. Canfield, 26 Minn. 43, 1 R., etc., Co., 20 Fed. 577. See Percy v. Mil-
N. W. 261. laudon, 3 La. 568; Cazeaux v. Mali, 25 Barb.

14. Ervin v. Oregon R., etc., Co., 20 Fed. (N. Y.) 578; Gaffney t>. Colvill, 6 HilKN. Y.)
577. 567 ; Franklin F. Ins. Co. v. Jenkins, 3 Wend.

15. Camp V. Taylor, (N. J. Ch. 1890) 19 (N. Y.) 130; Protection Ins. Co. v. Duramer
Atl. 968. When one of the shareholders in [ciied in Cunningham t\ Pell, 5 Paige (N. Y.

)

a national bank may maintain a suit in equity 607, 612] ; Heath v. Erie R. Co., 11 Fed. Cas.
in a state court for the appointment of a re- No. 6,306, 8 Blatchf. 347; Atty.-Gen. v. Wil-
ceiver, the bank being in process of liquida- son, Cr. & Ph. 1, 4 Jur. ll74, 10 L. J. Ch. 53,
tion, where the corporation alone has been 18 Eng. Ch. 1. See also Van Cott v. Van
made a defendant. Elwood v. Greenleaf First Brunt, 2 Abb. N. Cas. (N. Y.) 283; Coventry
Nat. Bank, 41 Kan. 475, 21 Pac. 673. v. Barton, 17 Johns. {N. Y.) 142, 8 Am. Dec.

16. Griffin v. St. Louis Vine, etc.. Growers' 376; Peck r. Ellis, 2 Johns. Ch. (N. Y.) 131;

[XI, F, 2. e, (ill)]
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(iv) Where Action Is AT Law TO Gramqe Dibectors With Statutory
Liability. So where the action is at law to charge the directors upon a statute

liability, as for instance for making dividends except from surplus profits, divid-

ing or reducing the capital stock without the consent of the legislature, making
prohibited loans or discounts, or the like,^ it is not necessary to join all the

directors who participated in the act, although the essential nature of the act was
such that it would not have been performed by one director alone ; but plaintiff

may proceed against them separately.^' In these cases, whether the action is at

law or in equity, the governing principle is that the directors who are proceeded
against as tort-feasors have no right to be joined, because they are not entitled to

contribution as among themselves.^^ " ]Sfeither~equity nor law is solicitous in

regard to contribution between tort-feasors." ^

d. Whether Shareholders Must Be Made Parties. While in case of unincorpo-

rated societies, all the shareholders or directors are necessary parties defendant,^

yet this rule does not apply in the case of incorporated companies ; since as

already seen ^ they are in theory of law strangers to the corporation. Special

circumstances, however, may exist to render it proper or even essential for a

minority of dissenting shareholders proceeding in such a bill to implead as

defendants the majority shareholders so far as practicable— which in general

means all that can be found within the jurisdiction.^^ Thus if the assets of the

corporation have been improperly diverted into the hands of individual share-

holders, the complaining shareholders may join them as defendants and pray that

they be required to restore the assets thus diverted ; ^ and this they may equally

do if the assets have been improperly diverted into the hands of strangers.^ So
it has been held that where the shareholders in a corporation are not numerous,
and the minority complain, by bill, of the votes and motives of the majority, and
of the corporate conduct consequent thereon, it is not improper that all of the

shareholders as well as the corporation be made parties.* it has been held that

a bill by the minority shareholders, the object of which is to take the property

of the corporation out of its hands and practically to dissolve it, because of

alleged frauds on the part of its officers, cannot be maintained without making
the officers and the other shareholders parties.^" And a court of equity may in

its discretion permit a shareholder to become a party defendant for the purpose

of protecting his own interest and the interest of such other shareholders as

choose to join him in the defense against unfounded or illegal claims against the

corporation, where the directors fraudulently refuse to attend to its interests.''

e. When Third Parties Must Be Joined as Defendants— (i) Rule Stated.
Any third person or corporation against whom relief is sought must of course be

joined as a defendant ; and where a bill seeks to restore corporate assets wasted

by breaches of trust of the directors or officers, if other parties have participated

Arnold r. Clifford, 1 Fed. Cas. No. 555, 2 23. Brewer v. Boston Theatre, 104 Mass.

Sumn. 238 ; London Gas-Light Co. v. Spottis- 378, 399, opinion by Wells, J.

woode, 14 Beav. 264; Fussell v. Elwin, 7 Hare 24. Whitney v. Mayo, 15 111. 251; Richard-

29, 27 Eng. Ch. 29. son v. Hastings, 7 Beav. 301, 8 Jur. 72, 13

20. 1 N. Y. Rev. Stat. 589, § 1. L. J. Ch. 129. 29 Eng. Ch. 301. Compare
31. Gaflfney v. Colvill, 6 Hill (N. Y.) 567. Richardson v. Hastings, 11 Beav. 17, 16 L. J.

It should be stated that the decision was in- Ch. 322.

fluenced by the language of the statute which 25. See supra, VI, F, 1, a et seq.

used the words " every director," thus indi- 26. See for instance Ribon v. Chicago, etc.,

eating that they might be dealt with sepa- R. Co., 16 Wall. (U. S.) 446, 21 L. ed. 367.

rately. See also in support of the text Buell 27. Taylor v. Miami Exporting Co., 5 Ohio
f. Warner, 33 Vt. 570. 162, 22 Am. Dec. 785.

22. Miller r. Fenton, 11 Paige (N. Y.) 28. See irafro, XI, F, 2, e, (l) et seq.

18; Peck v. Ellis, 2 Johns. Ch. (N. Y.) 131; 29. East Rome Town Co. v. Nagle, 58 Ga.
Heath v. Erie R. Co., 11 Fed. Cas. No. 6,306, 474.

8 Blatchf. 347; Wilkinson v. Parry, 4 Russ. 30. Morse v. Delaware Bay State Gas Co.,

272, 4 Eng. Ch. 272; Franco v. Franco, 3 Ves. 91 Fed. 944.

Jr. 75, 3 Rev. Rep. 50. See also supra, IX, P, 31. Kanawha Coal Co. «. Ballard, etc., Coal
13, a et seq. Co., 43 W. Va. 701, 29 S. E. 514.
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•with them in such breaches of trust, they may, according to the established

principles of equity pleading, be joined as parties.^' And in general any and all

persons, natural and artificial, may be made parties who have received the benefit

of the illegal act of the directors, and who claim an interest in the maintenance
of the illegal act.^

(ii) ExA^iPLES Under This Rule. Thus where a shareholder seeks to

enjoin the performance of a contract between the corporation of which he is a
member and another corporation, the latter should also be made a party defend-
ant to the suit ; otherwise the former might be put in the position of being
restrained from doing that for the non-performance of which the corporation

might be subject to an action at law.^ So where a bill is filed by a non-consenting
shareholder of a railroad corporation which has become consolidated with three

others to have the consolidation declared void and proceedings under it enjoined,

it will be dismissed if the president and directors of the consolidated company
are not made defendants.^^

(hi) Third Parties From Whom Diregtors Have Derived Secret
Profit Need Not Be Joined. But where the bill seeks only to make faith-

less directors account for secret profits which they have received in conse-

quence of a breach of trust, other persons in concurrence with whom the fraud
was committed are not necessary parties defendant, for example lessees of corpo-

rate property.^*

f. When ShaFeholders Allowed to Defend For Corporation— (i) In General.
As a general rule a corporation can appear to defend litigation only in its corpo-

rate capacity, represented by its properly constituted officers.^'' But if a suit is

brought against the corporation, and the directors, in breach of their trust, fail

or refuse to make, defense to the same in the name of the corporation, share-

holders will be permitted so to do.^

(ii) Shareholder May Appear and Defend For Himself and Other
Shareholders. A shareholder, when thus made a party defendant, will be per-

mitted to appear on behalf of other shareholders who may desire to join him in

the defense.^^

(ill) Corporation Not Bound by Decree. But since the corporation is

not before the court it will not be bound by any order or decree rendered against

32. Peabody v. Flint, 6 Allen (Mass.) 52; 378, 399 [citing Wilson v. Moore, 1 Myl. & K.
Slattery v. St. Louis, etc., Transp. Co., 91 126, 7 Eng. Ch. 126; Walker v. Symonds, 3

Mo. 217, 4 S. W. 79, 60 Am. Rep. 245; El- Swanst. 1, 19 Rev. Rep. 155].

dred V. American Palace Car Co., 99 Fed. 37. Blackman v. Central R., etc., Co., S8
168. Ga. 189; Central Trust Co. i). Marietta, etc.,

33. Peabody v. Flint, 6 Allen (Mass.) 52; R. Co., 48 Fed. 14; Forbes v. Memphis, etc.,

March v. Eastern R. Co., 40 N. H. 548, 77 Am. R. Co., 9 Fed. Cas. No. 4,926, 2 Woods
Dec. 732; Kean v. Johnson, 9 N. J. Eq. 401; 323.

Bodge V. Woolsey, 18 How. (U. S.) 331, 15 38. Fitzwater v. Seneca Nat. Bank, 62 Kan.
L. ed. 401; Gray v. Lewis, L. R. 8 Eq. 526; 163, 61 Pac. 684, 84 Am. St. Rep. 377 (upon
Clinch V. Financial Corp., L. R. 5 Eq. 450: their tender of an answer stating valid mat-
Salomons V. Laing, 12 Beav. 339, 14 Jur. ters of defense to the action, and the making
471, 19 L. J. Ch. 225, 6 R. & Can. Cas. 289; of a showing by evidence of reasonable
Winch V. Birkenhead, etc., R. Co., 5 De G. & grounds of belief that such defense can be
Sm. 562, 16 Jur. 1035, 13 Eng. L. & Eq. 506

;

finally proved upon a, trial of the case, and
Beman v. Rufford, 15 Jur. 914, 20 L. J. Ch. that the officers whose duty it is to make it

637, 1 Sim. N. S. 550, 6 Eng. L. & Eq. 106, are wrongfully or fraudulently refusing to
40 Eng. Ch. 550. do so) ; Bronson v. La Crosse, etc., R. Co.,

34. Hare v. London, etc., R. Co., 2 Johns. 2 Wall. (U. S.) 283, 17 L. ed. 725.

& H. 80, 7 Jur. N. S. 1145, 30 L. J. Ch. 817. Texas— Intervention by shareholder.— So
35. Tyson v. Virginia, etc., R. Co., 24 Fed. under the peculiar practice in Texas an inter-

Cas. No. 14,321, 1 Hughes 80. . See also ested shareholder may intervene in a suit
Ribon V. Chicago, etc., R. Co., 16 Wall. (U. S.) against the company to protect his rights.

446, 21 L. ed. 367, where the rule was applied Mussina v. Goldthwaite, 34 Tex. 125, 7 Am.
so as to dismiss a bill in equity by reason of Rep. 281.

the non-joinder of third parties in interest. 39. Bronson v. La Crosse, etc., R. Co., 2
36. Brewer v. Boston Theatre, 104 Mass. Wall. (U. S.) 283, 17 L. ed. 725.
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it, or by any admissions made in the answer or stipulations that might be entered
into by the parties or their counsel.^

(iv) When Shaubholders Not Allowed to Defend Foe Corporation.
It is absolutely essential, in order to exhibit a right to appear and defend for the-

corporation, for the shareholder to aver that the corporation itself has refused to

defend, otherwise his answer will be struck out on motion."

g. When Decree Executed Against Those Who Were Not Parties. When a
decree has been obtained on behalf of the individuals whose i-ights have been thus,

fully and honestly investigated and established, a court, proceeding on the footing

of that decree, will carry the directions thereof into execution against other indi-

viduals who were not parties.*^

XII. FORMAL EXECUTION OF CORPORATE CONTRACTS.

A. Authority of Corporate Officers and Ag-ents to Execute Contracts
— 1. Authorization by Shareholders. At common law the shareholders are
strangers to the corporation;^ and unless the charter, the governing statute, the
articles of incorporation, the by-laws, or other constating instrument, contains a
provision requiring the assent of the shareholders, or of a given number or pro-

portion of them, to the making of a contract, such as a mortgage, a lease, a
bill of sale, an assignment for creditors, or the like, no such assent is necessary.

It is to be observed that provisions in the governing statutes or other governing
instruments of corporations requiring the assent of a stated number of share-

holders to the making of contracts of a given description are not uncommon,
especially with respect to corporate mortgages.''*

2. Authorization by Board of Directors. It seems on the one hand that instru-

ments which in order to be valid require the use of the corporate seal require the
authorization of the directors ;

'*^ although, where the instrument is otherwise

formally executed and the seal is formally alExed, authority to execute it is pre-

sumed.*^ But with respect to all those contracts which are made in the ordinary

administration of the business of the corporation by its managing officers or con-

tracting agents no antecedent authorization by the board of directors applicable

to each particular case is required, but a general authorization or employment to

make contracts of a class which embraces the particular contract will be
sufficient.*''

40. Bronson v. La Crosse, etc., R. Co., 2 on motion. Winona, etc., R. Co. r. St. Paul,
Wall. (U. S.) 283, 17 L. ed. 725, opinion by etc., R. Co., 23 Minn. 359. See also Central
Nelson, J. Trust Co. r. Marietta, etc., R. Co., 48 Fed.

41. Park r. New York, etc.. Oil Co., 26 14, for a collection of facts where shareholders

W. Va. 486; Park v. Ulster, etc.. Petroleum were refused permission to intervene and
Co., 25 W. Va. 108 (and this although the defend.

answer avers that the complaining share- 42. Weale v. West-Middlesex Waterworks
holder has purchased three fourths of the Co., 1 Jac. & W. 358, 21 Rev. Rep. 183.

stock of the corporation). Where sharehold- 43. See supra, VI, F, 1, a et seq.

ers intervene in a suit filed against their cor- 44. In Pennsylvania it seems that unani-
poration, and allege that through fraud and mous consent of the shareholders of a corpo-
collusion the officers and directors refuse to ration is unnecessary to validate a lease en-
defend the suit, it is not error to refuse to tered into by such corporation, but the votes,

permit the shareholders to defend in the name of a majority are sufficient. O'Neill v. Hes-
of the corporation, when they decline to pro- tonville, etc., R. Co., 9 Pa. Dist. 2.

ceed in their own names as shareholders, in 45. Hoyt v. Thompson, 5 N. Y. 320; re-

behalf of themselves and other shareholders peated in Luse v. Isthmus Transit E. Co., 6
who may see proper to join with them in the Oreg. 125, 25 Am. Rep. 506.
defense of the suit. Cornell v. Sims, 111 Ga. 46. Schallard v. Eel River Steam Nav. Co.,

828, 30 S. E. 627. 70 CaL 144, 11 Pae. 590; Hart v. Stone, 30
No defense to an action by a corporation Conn. 94; Eureka Iron, etc., Works v. Bresna-

that another party has become the owner " of han, 60 Mich. 332, 27 N. W. 524. See also
the sole beneficial interest in the rights, infra, Xll, D, 3, c, (rt), (A) et seq.
property, and immunities of the corporation "

;

47. Bradstreet v. Royalton Bank, 42 Vt.
and an answer so alleging may be stricken out 128.
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3. Authority to Do Particular Acts Without Express Authorization From
Directors— a. To Employ Counsel. It has been held that where by the terms of

the charter all the powers of the corporation are vested in the directors, the presi-

dent alone has no authority to employ counsel to conduct litigation on behalf of

the corporation.^

b. To Sign Ppomissory Notes. A provision in the governing instrument of a

corporation that a particular officer shall sign the name of the corporation to par-

ticular instruments, for example to promissory notes, does not prevent the

directors from authorizing any other corporate officer to perform this function.*'

4. Failure of Directors to Enter Their Resolution of Record. Where an ante-

cedent authorization by the board of directors is necessary to the making of a

given contract, their failure to enter their resolution of record does not affect its

validity, but the fact may be proved by parol ; ^ and the rule is the same where
the contract does not recite the previous authorization.'^ On the other hand,

where the contract appears upon the face of the corporate records to have been
authorized by the directors, a third person, in the absence of knowledge, or of

circumstances putting him upon inquiry, need not look further ; but he has the

right to presume that the record correctly recites the facts and that the authority

was formally given at a board meeting.^^

5. Authorization at Irregular Board Meeting— a. In General. Nor is it at all

necessary in case of a mortgage that the vote or resolution authorizing its execu-

tion should be passed at a regular meeting of the directors.^^

b. Where Corporation Has Received and Retained Benefit of Transaction.

The corporation cannot repudiate such a contract on the ground of the want of a

resolution of the board,'* or on the ground that the resolution was irregular, as

that it was passed at a board meeting held outside the state,'' even where the

contract conveys lands, unless there is a statute jsrohibiting the meeting of the

directors outside the state.'*

6. Power of Attorney in Fact Must Appear. As in case of a natural person,

where a conveyance of corporate lands is made by an attorney in fact other than

by its regular officers, who signs its name and affixes its seal, his power of attorney

must appear, and ought to consist of a written authorization from the board of

directors or other managing body.'''

B. Observance of Statutory Formalities— l . Must be Observed Unless

Construed as Being Directory or Dispensed With by Corporate Usage — a. Rule

Stated. Where the governing statute requires certain formalities to be observed

in the execution of the contracts of a corporation, then unless those formalities

are observed the instrument will be invalid,'^ unless, having reference to the distinc-

tion between mandatory and directory statutes, the court gets rid of the operation

48. Bright v. Metairie Cemetery Assoc., 33 52. Morisette v. Howard, 62 Kan. 463, 63

La. Ann. 58. Pac. 756.

49. Cameron v. Decatur First Nat. Bank, 53. Eureka Iron, etc., Works v. Bresnahan,

(Tex. Civ. App. 1896) 34 S. W. 178 [affirm- 60 Mich. 332, 27 N. W. 524.

ing 4 Tex. Civ. App. 309, 23 S. W. 334]. 54. Union Pac. R. Co. v. Chicago, etc., R.

50. California.— Yolo Bank v. Weaver, Co., 51 Fed. 309, 2 C. C. A. 174. See also

(1892) 31 Pac. 160. Yolo Bank i'. Weaver, (Cal. 1892) 31 Pac.

Illinois.— Oakford v. Fisher, 75 111. App. 160.

544. 55. Galveston, etc., R. Co. v. Cowdrey, 11

jlfai„e.— Warren v. Ocean Ins. Co., 16 Me. Wall. (U. S.) 459, 20 L. ed. 199.

439, 33 Am. Dee. 674. 56. Missouri Lead, Min., etc., Co. v. Rein-

New -Jersey.— McMichael v. Brennan, 31 hard, 114 Mo. 218, 21 S. W. 488, 35 Am. St.

N. J. Eq. 496. Rep. 746.

United States.— Allis v. Jones, 45 Fed. 57. Ware v. Swann, 79 Ala. 330 ; Standifer

148. ' V. Swann, 78 Ala. 88.

51. Hart r. Stone, 30 Conn. 94. Not neces- 58. Salem Bank v. Gloucester Bank, 17

sary to record such resolution in the oflBce of Mass. 1, 9 Am. Dec. Ill; Beatty v. Marine
the recorder of deeds. Mullanphy Sav. Bank Ins. Co., 2 Johns. (N. Y.) 109, 3 Am. Dec.

V. Schott, 135 111. 655, 26 N. E. 640, 25 Am. 401. See also Maas v. Missouri, etc., R. Co.,

St. Eep. 401. llHun (N.Y.) 8.
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of the statute by construing it as being directory merely, '' or unless dispensed

with by corporate usage ; lor although the corporation may be authorized by
their act of incorporation to act or contract in a particular mode, they may by a

course of practice render themselves liable on instruments executed in a different

mode.^
b. Evidence of CoFporate Usage Hence Admissible. Upon the question

whether a contract has been executed by the officers of a corporation with the

formality necessary to bind the corporation, the usage of the corporation in

executing similar contracts is hence material evidence."

e. Usage That Contract Is Complete Although Document Is Not Delivered.

For example, although delivery is ordinarily essential to the validity of a deed or

other written obligation, yet, as in the case of a policy of insurance, there may be

a usage under which it may be retained by the insurance company until called

for by the insured under an understanding that it shall be regarded as being in

force ; so that in case of a loss before the delivery the company may be held

liable.«2

2. Rule Where Statute Requires Contract to Be in Writing— a. In General.

Such a statutory rule may be enforced and the contract held invalid so long as

59. Alabama.— Bates v. State Bank, 2 Ala.

451.

Florida.— Southern L. Ins', etc., Co. v.

Lanier, 5 Fla. 110, 58 Am. Dec. 448.

Illinois.— Moreland r. State Bank, 1 111.

26.3.

Mimiesota.— Dana v. St. Paul Bank, 4
Minn. 385.

.Vrio Hampshire.— Union Mut. F. Ins. Co.

V. Keyser, 32 N. H. 313, 64 Am. Dec. 375.
New York.— U. S. Trust Co. i". Brady,

20 Barb. 119; Mott v. U. S. Trust Co., 19

Barb. 568.

Pennsylvania.— Northern Liberties Bank v.

Cresson, 12 Serg. & R. 306.

South Carolina.— State Bank v. Hammond,
1 Rich. 281.

Wisconsin.— Rockwell v. Elkhorn Bank, 13
Wis. 653.

England.— Prince of Wales L., etc., Assur.
Co. V. Harding, E. B. & E. 183, 4 Jur. N. S.

851, 27 L. J. Q. B. 297, 96 E. C. L. 183.

60. Connecticut.— Hart v. Stone, 30 Conn.
94 ; Witte v. Derby Fishing Co., 2 Conn. 260

;

Bulkley v. Derby Fishing Co., 2 Conn. 252, 7

Am. Dec. 271.

Massachusetts.—New England Mar. Ins. Co.

r. De Wolf, 8 Pick. 56.

Neiv York.— Boisgerard t;. New York Bank-
ing Co., 2 Sandf. Ch. 23.

United States.—Zabriskie v. Cleveland, etc.,

R. Co., 23 How. 381, 16 L. ed. 488.

England.—Bargate v. Shortridge, 2 Eq. Rep.
605, 5 H. L. Cas. 297, 24 L. J. Ch. 457, 3

Wkly. Rep. 423, 31 Eng. L. & Eq. 44.

61. Hood V. New York, etc., R. Co., 22
Conn. 502 ; Stamford Bank v. Ferris, 17 Conn.
259; Bridgeport v. Housatonuc R. Co., 15
Conn. 475; Bulkley r. Derby Fishing Co., 2
Conn. 252, 7 Am. Dec. 271; Warren v. Ocean
Ins. Co., 16 Me. 439, 33 Am. Dec. 674; Angell
& A. Corp. § 237.
62. Keim v. Home Mut. F. & M. Ins. Co.,

42 Mo. 38, 97 Am. Dec. 291; Brownfield v.

Phtenix Ins. Co., 35 Mo. App. 54; Mead v.

Davidson, 3 A. & E. 303, 1 H. & W. 156, 4
L. J. K. B. 193, 4 N. & M. 701, 30 E. C. L.
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153. See also Tayloe v. Merchants' F. Ins.

Co., 9 How. (U. S.) 390, 13 L. ed. 187.

Enforcing verbal agreements for policies.

—

That a statute requiring all policies of insur-

ance to be signed and sealed by certain of-

ficers does not disable the insurance company
from making verbal agreements to execute

policies which will be enforced see the follow-

ing cases

:

Iowa.— Davenport r. Peoria M. & F. Ins.

Co., 17 Iowa 276 [citing Kohne v. Insurance
Co. of North America, 14 Fed. Cas. No. 7,920,

1 Wash. 93].
Kentucky.— Franklin F. Ins. Co. v. Hewitt,

3 B. Mon. 231.

Massachusetts.— McCulloch v. Eagle Ins.

Co., 1 Pick. 278.

New York.— Lightbody v. North America
Ins. Co., 23 Wend. 18 ; Perkins v. Washington
Ins. Co., 4 Cow. 645; Carpenter v. Mutual
Safety Ins. Co., 4 Sandf. Ch. 408.

Ohio.— Palm v. Medina County Mut. F. Ins.

Co., 20 Ohio 529.

Pennsylvania.—Hamilton v. Lycoming Mut.
Ins. Co., 5 Pa. St. 339.

United States.— Tayloe r. Merchants' F.

Ins. Co., 9 How. 390, 13 L. ed. 187; An-
drews r. Essex F. & M. Ins. Co., 1 Fed. Cas.

No. 374, 3 Mason 6.

But such phraseology is regarded as con-

sisting of enabling words merely. Sanborn
V. Fireman's Ins. Co., 16 Gray (Mass.)

448, 77 Am. Dec. 419. See also Kennebec
Co. i'. Augusta Ins., etc., Co., 6 Gray
(Mass.) 204; First Baptist Church f.

Brooklyn F. Ins. Co., 18 Barb. (N. Y.) 69

[reversed in 19 N. Y. 305] ; Commercial
Mut. Ins. Co. r. Union Mut. Ins. Co., 19

How. (U. S.) 318, 15 L. ed. 636 [affirming

2 Curt. (U. S.) 524, 24 Fed. Cas. No.

14,372].
An agreement for a lease of real estate

from a corporation is not required to be exe-

cuted or assented to by the corporation with
the same formality as the lease itself.

Conant v. Bellows Falls Canal Co., 29 Vt.

263.
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it continues to be executory,^ or at least wholly executory,** at least where
the corporation has pleaded the statute and relied upon it as a defense,""^ but not

where it has been executed by one of the parties and tlie corporation has received

the benefit of it ;
^ or with respect to foreign corporations unless such corpora-

tions are expressly embraced in the statute.*''

b. Operation of Statute of Frauds. The statute of frauds applies to corpqra-

fions as well as to individuals ; and hence a contract which if made by an indi-

vidual would be invalid under the statute of frauds because not in writing would
be equally invalid if made by a corporation.*^

C, Presumption of Authority and Reg"ularity of Corporate Acts —
1. Generally. Excluding the operation of express statutes, a very extensive

principle of the law of corpoi'ations, applicable to every kind of written contract

executed ostensibly by a corporation, and to every kind of act done by its officers

and agents professedly in its behalf, is that, where the officer or agent is the

appropriate officer or agent to execute a contract or to do an act of a particular

kind in behalf of the corporation, the law presumes a precedent authorization,

regularly and rightfully made, and it is not necessary to produce evidence of

such authority from the records of the corporation ; always provided that the cor-

poration itself had the power, under its charter or governing statute, to execute

the contract or to do the act.*'

2. Illustrations of This Principle. Under tlie operation of this principle a

deed or mortgage jjurporting to have been executed by a corporation, which is

eigned and acknowledged in its behalf by its president and secretary, will be pre-

sumed to have been executed by its authority.™ It follows from this principle

that where a mortgag^ is given by a corporation to secure a debt which it has the

power to contract, the mortgagee, advancing the money in good faith, is not bound
to look beyond the mortgage for the authority for its execution.'^ In like manner
all loans and discounts made by the officers of an incorporated bank will be pre-

sumed to have been made by the directors, until the contrary is shown by the

party impeaching such a transaction.''^ So where the governing statute designates

the president and cashier as the officers to sign contracts for a banking association

their signatures become presumptive if not conclusive evidence that a contract so

signed is that of the corporation ; and third persons may safely rely upon the pre-

sumption.''' So proof of the signatures of the officers of a corporation to a release

under seal, purporting to have been executed by the corporation, \s, primafacie

63. Pixley v. Western Pac. R. Co., 33 Cal. loch v. Eagle Ins. Co., 1 Pick. (Mass.) 278;
183, 91 Am. Dec. 623; Curtis v. Piedmont Foster v. Essex Bank, 17 Mass. 479, 9 Am.
Lumber, etc., Co., 109 N. C. 401, 13 S. E. Dec. 168; Salem Bank v. Gloucester Bank,
944; Cincinnati v. Cameron, 33 Ohio St. 17 Mass. 1, 9 Am. Dec. Ill; All Saints'

336. Church v. Lovett, 1 Hall (N. Y.) 191; U. S.

64. Foulke v. San Diego, etc., R. Co., 51 v. Amedy, 11 Wheat. (U. S.) 392, 6 L. ed.

Cal. 365. 502.

65. Curtis r. Piedmont Lumber, etc., Co., 70. New England Wiring, etc., Co. v. Farm-
109 N C. 401, 13 S. E. 944. ington Electric Light, etc., Co., 84 Me. 284,

66. Pixley v. Western Pac. R. Co., 33 Cal. 24 Atl. 848; Gorder v. Plattsmouth Can-

183, 91 Am. Dec. 623; Cincinnati v. Cam- ning Co., 36 Nebr. 548, 54 N. W. 830. So

eron, 33 Ohio St. 336. in case of a mortgage executed by the presi-

67. Rumbough v. Southern Imp. Co., 106 dent, secretary, and treasurer of the corpora-

N. C. 461, 11 S. E. 528. tion, to secure a debt within the power of

68. Smith v. Morse, 2 Cal. 524. the corporation to create. Eureka Iron, etc.,

69. The leading case on this principle is Works ». Bresnahan, 60 Mich. 332, 27 N. W.
U. S. Bank f. Dandridge, 12 Wheat. (U. S.) 524.

64, 6 L. ed. 552, v/here, notwithstanding a 71. Manhattan Hardware Co. v. Roland,

forcible dissent from Marshall, C. J., the 128 Pa. St. 119, 18 Atl. 429; Manhattan
principle laid down by the court met with Hardware Co. V. Phalen, 128 Pa. St. 110, 18

immediate recognition, and has been steadily Atl. 428.

adhered to by American courts from that 73. Bank Com'rs v. Buffalo Bank, 6 Paige

time to this. See also Trott v. Warren, 11 (N. Y.) 497.

Me. 227; Episcopal Charitable Soc. v. Epis- 73. Gillett v. Campbell, 1 Den. (N. Y.)

copal Church, 1 Pick. (Mass.) 372; McCul- 520.

[XII, C. 2]
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evidenpe of its due execution.'^ So where an undertaking on appeal, purporting-

to have been executed by the corporation as surety, was signed by its second vice-

president and its assistant secretary, with the corporate seal affixed, the authority

of the officers to execute the instrument was presumed in absence of evidence to-

the contrary.''

D. Sealed Instruments— l. When Corporate Seal Necessary and When Nor
— a. Ancient Rule That Corporation Can Act Only by Its Seal. One of the

inherent or implied powers of a corporation at common law was the power to

adopt and use a common seal.™ By the strictness of the ancient common law a
corporation could express its will only through its seal.'"

b. Gradual Relaxation of Ancient Rule— (i) Ix General. The ancient rule

that a corporation could act only by its seal"* has been greatly relaxed in later

times, if indeed not wholly abrogated. As explained by Mr. Justice Story in a
leading case,'^ the necessity for the relaxation was early felt in the management
of matters of minor importance, such as the retention of servants and the like.**

Gradually the observance of this formality was dispensed with even in the

weightier concerns of corporate bodies to such an extent that the acts and con-

tracts of a corporate officer within the scope of his authority, although not under
seal, came to be regarded as binding upon the corporation.*'

74. Josey v. Wilmington, etc., E. Co., 12

Rich. (S. C.) 134.

75. Gutzeil V. Pennie, 95 Cal. 598, 30 Pac.
836. That contracts of officers of a corpora-
tion organized under the statutes of the

state wherein they are made will be pre-

sumed to have been , made in pursuance of

their authority derived under such statutes

rather than of that derived from a foreign

incorporation under the same name see

Dean f. La Motte Lead Co., 59 Md. 523.

76. 1 Bl. Comm. 475.

77. " For, though the particular members
may express their private consents to any
acts, by words, or signing their names, yet
this does not bind the corporation; it is the
fixing of the seal, and that only, which unites

the several assents of the individuals who
compose the communitv, and makes one joint

assent of the whole." 1 Bl. Comm. 475. " The
ancient rule of the common law that a cor-

poration could neither act, speak, nor whisper
apart from the instrumentality of its common
seal." Knapp J., in Crawford v. Longstreet,

43 N. J. L. 325, 329. See also the following

cases

:

Delaware.—Fidelity Ins., etc., Co. r. Niven,
5 Houst. 163.

Indiana.— Sheffield School Tp. v. Andress,
58 Ind. 157.

Kentucky.— Waller v. State Bank, 3 J. J.

Marsh. 201.

Maryland.— State University i'. Williams,
9 Gill & J. 365, 31 Am. Dec. 72.

New Jersey.— Baptist Church v. Mulford,
8 N. J. L. 182 ; Ransom r. Stonington Sav.
Bank, 13 N. J. Eq. 212.

'Mew York.—Clark v. Farmers' Woolen Mfg.
Co., 15 Wend. 256.

Ohio.— Sheehan v. Davis, 17 Ohio St.

571.

United States.— U. S. Bank v. Dandridge,
12 -^^Tieat. 64, 6 L. ed. 552.

78. 1 Bl. Comm. 475.
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79. Columbia Bank v. Patterson, 7 Cranch
{U. S.) 299, 3 L. ed. 351.

80. Atty.-Gen. v. Davy, 2 Atk. 212, West. t.

Hardw. 121, 26 Eng. Reprint 531; Manby i:

Long, 3 Lev. 107 ; Windsor v. Gover, 2 Saund.
302, 305<i [citing 4 Hen. VII, 6; 13 Hen. VII,
17; 13 Hen. VIII, 12].

81. Alaiama.— Everett v. V. S., 6 Port.

166, 30 Am. Dec. 584; Branch Bank v. Harri-
son, 2 Port. 540.

Illinois.— Racine, etc., R. Co. v. Farmers*
L. & T. Co., 49 111. 331, 95 Am. Dec. 595;
New England F. Ins. Co. i: Schettler, 38 111.

166.

Indiana.— White Water Valley Canal Co. v.

Hawkins, 4 Ind. 474.
Kentucky.— Covington v. Covington, etc..

Bridge Co., 10 Bush 69; Lee v. Flemingsburg,
7 Dana 28.

Louisiana.—^Marlatt r. Levee Steam Cotton
Press Co., 10 La. 583, 29 Am. Dec. 468.

Maine.— Burnham v. Webster, 19 Me. 232;
Abbot V. Hermon, 7 Me. 118.

Massachusetts.— Episcopal Charity Soc. t,'.

Episcopal Church, 1 Pick. 372; Canal Bridge
V. Gordon, 1 Pick. 297, 1 Am. Dec. 170; Fos-
ter V. Essex Bank, 17 Mass. 479, 9 Am. Dee.
168; Salem Bank v. Gloucester Bank, 17 Mass.
1, 9 Am. Dee. Ill; Hayden v. Middlesex
.Turnpike Corp., 10 Mass. 397, 6 Am. Dec.
143.

Mississippi.— Petrie v. Wright, 6 Sm. & M.
647.

Missouri.— Buckley v. Briggs, 30 Mo. 452.

New Hampshire.— Eastman v. Coos Bank,
1 N. H. 23.

New Jersey.— Autipoeda Baptist Church v.

Mulford, 8 N. J. L. 182.

New York.— Lyons Bank v. Demmon, Lalor
398; Mott 4!. Hicks, 1 Cow. 513, 13 Am. Dec.
550; Powell v. Newburgh, 19 Johns. 284;
Dunn r. St. Andrew's Church, 14 Johns. 118.

Ohio.—Palm v. Medina County Mut. F. Ins.

Co., 20 Ohio 529.



CORPORATIONS [10 Cyc] 1005

(ii) State of Law in England Wit^h Rebaed to Ooeforate Seals. In a

modern work on corporations ^ the state of law in England with regard to the

necessity for the use of seals by corporations is discussed at considerable lengtii

with the citation of numerous statutes and judicial authorities, from which it

will appear that the judges in that country, according to some of their decisions,

are still " fast in the wax," while more recently they have adopted the sensible

conclusion that sealing is not required in the case of trading corporations, which
designation would it seems include such corporations as our American joint-stock

•corporations, organized for pecuniary gain.^^

c. May Appoint Agents and Confep Authority Upon Them, Without Use of Its

Seal. Modern courts, instead of pointedly denying that a corporation could act

only through its seal, have made the departure from the ancient doctrine by hold-

ing that while a corporation in general must act through its common seal yet that

it may appoint an agent whose acts, within the scope of his powers, do not require

any such appendage to impart to them validity.^*

Pennsylvania.— Magill v. Kauffman, 4
Serg. & R. 317, 8 Am. Dec. 713.

South Carolina.— Colcock v. Garvey, 1

IsTott & M. 231.

United States.— Columbia Bank v. Patter-
son, 7 Cranch 299, 3 L. ed. 351.

England.— Rex v. Amery, 1 Anstr. 178, 2
Bro. P. C. 336, 1 T. R. 575, 2 T. R. 515, 1 Rev.
Rep. 306, 533; Harper v. Charlesworth, 4
B. & C. 574, 6 D. & R. 572, 4 L. J. K. B. O. S.

22, 28 Rev. Rep. 405, 10 E. C. L. 708 ; Wood v.

Tate, 2 B. & P. N. R. 247, 9 Rev. Rep. 645;
Doe V. Woodman, 8 East 228, 9 Rev. Rep. 422

;

Rex V. Chipping-Norton, 5 East 239; Rex v.

Bigg, 2 East P. C. 882, 3 P. Wms. 419, 24
Eng. Reprint 1127.

See 12 Cent. Dig. tit. " Corporations,"

I 1801.

82. 4 Thompson Corp. §§ 5058, 5059.

83. England Copper Miners' Co. v. Fox, 16

Q. B. 229, 15 Jur. 703, 20 L. J. Q. B. 174, 71
E. C. L. 229; Sanders v. St. Neots' Union, 8

<i. B. 810, 10 Jur. 566, 15 L. J. M. C. 104,

.55 E. C. L. 810; Wells v. Kingston-Upon-
Hull, L. R. 10 C. P. 402, 44 L. J. C. P. 257,

32 L. T. Rep. N. S. 615, 23 Wkly. Rep. 562;
South of Ireland Colliery Co. v. Waddle, L. R.
3 C. P. 463, 37 L. J. C. P. 211, 18 L. T. Rep.
N. S. 405, 16 Wkly. Rep. 756 [affirmed in

L. R. 4 C. P. 617, 38 L. J. C. P. 338, 17 Wkly.
Rep. 896] ; Totterdell v. Fareham Blue Brick,

etc., Co., L. R. 1 C. P. 674, 12 Jur. N. S. 901,

35 L. J. C. P. 278, 14 Wkly. Rep. 919; In re

Contract Corp.. L. R. 8 Eq. 14, 20 L. T. Rep.
N. S. 964 ; Nicholson v. Bradfield Union, L. R.
1 Q. B. 620, 7 B. & S. 747, 35 L. J. Q. B.

176, 14 L. T. Rep. N. S. 830, 14 Wkly. Rep.

731; Church v. Imperial Gas Light, etc., Co.,

6 A. & E. 846, 7 L. J. Q. B. 118, 3 N. & P.

35, 1 W. W. & H. 137, 33 E. C. L. 443;
Beverley v. Lincoln Gas Light, etc., Co., 6

A. & E. 829, 7 L. J. Q. B. 113, 2 N. & P. 283,

W. W. & D. 519, 33 E. C. L. 434; Stafford v.

Till, 4 Bing. 75, 13 E. C. L. 407; Denton v.

East Anglian R. Co., 3 C. & K. 16; Australian

Royal Mail Steam Nav. Co. v. Marzetti, 3

C. L. R. 1179, 11 Exch. 228, 24 L. J.

Exeh. 273; London Gas-Light, etc., Co.

V. Nicholls, 2 C. & P. 365, 12 E. C. L.

620; Reuter v. Electric Tel. Co., 6 E. & B.

341, 2 Jur. N. S. 1245, 26 L. J. Q. B. 46, 4
Wkly. Rep. 564, 88 E. C. L. 341; Henderson
V. Australian Royal Mail Steam Nav. Co., 5

E. & B. 409, 1 Jur. N. S. 830, 24 L. J. Q. B.

322, 3 Wkly. Rep. 571, 85 E. C. L. 409;
Haigh V. North Bierley Union, E. B. & E. 873,

5 Jur. N. S. 511, 28 L. J. Q. B. 62, 6 Wkly.
Rep. 679, 96 E. C. L. 873; Pauling v. Lon-
don, etc., R. Co., 8 Exch. 867, 23 L. J. Exch.
105, 7 R. & Can. Cas. 816; London Fishmon-
gers' Mystery v. Robertson, 12 L. J. C. P.

185, 5 M. & G. 131, 6 Scott N. R. 56, 44
E. C. L. 78; Clark v. Cuckfield Union, 1

L. & M. 81, 16 Jur. 686, 28 L. J. Q. B. 349.

84. Alabama.— Bates r. State Bank, 2 Ala.

451; Everett r. U. S., 6 Port. 166, 30 Am.
Dec. 584.

Florida.— St. Andrew's Bay Land Co. v.

Mitchell, 4 Fla. 192, 54 Am. Dec. 340.

IlKnois.— Board of Education v. Green-
baum, 39 111. 609.

New Mexico.— Western Homestead, etc.,

Co. V. Albuquerque First Nat. Bank, 9 N. M.
1, 47 Pac. 721.

North Carolina.— Buncombe Turnpike Co.

V. McCarson, 18 N. C. 306.

Pennsylvania.— Wolf r. Goddard, 9 Watts
544.

United States.— U. S. Bank i;. Dandridge,
12 Wheat. 64, 6 L. ed. 552 ; Fleckner v. U. S.

Bank, 8 Wheat. 338, 5 L. ed. 631 ; Mechanics'
Bank v. Columbia Bank, 5 Wheat. 326, 5

L. ed. 100; Columbia Bank v. Patterson, 7

Cranch 299, 3 L. ed. 351.

See 12 Cent. Dig. tit. " Corporations,"

§ 1239.

In England trading corporations may ap-

point attorneys to act for the corporation

without afBxing the corporate seal to the in-

strument of appointment. Faviell i: Eastern
Counties R. Co., 6 D. & L. 54, 2 Exch. 344, 17

L. J. Exch. 297 ; Reg. v. Cumberland, 5 Eng.
R. Cas. 332; Thames Haven Dock, etc., Co.

V. Hall, 7 Jur. 238, 5 M. & G. 274, 3 R. &
Can. Cas. 441, 6 Scott N. R. 342, 44 E. C. L.

150. Compare Arnold t'. Poole, 2 Dowl. N. S.

574, 7 Jur. 653, 12 L. J. C. P. 97, 4 M. & G.

860, 5 Scott N. R. 741, 43 E. C. L. 444.
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d. May Contract Through Agents Duly Authorized by Corporate Vote. Cor-
porations now generally contract through the intervention of their principal

officers, such as their president and secretary,' or of other agents specially appointed

thereto, and in either case, when duly authorized by a corporate vote, which is

generally a vote of the board of directors or trustees, but sometimes as we shall

see a vote of the shareholders.^'

e. Bound by Simple Contracts, Including Negotiable Instruments, and by
Implied Contracts, Entered Into by Its Agents Within Scope of Their Authority.

It is now the settled American doctrine that a corporation may make promissory

notes and simple contracts without affixing its corporate seal, and that it may be
bound like an individual by contracts entered into by its agents acting within the

scope of their authority, and by contracts implied from a course of dealing or

from the circumstances of a transaction.^'

f

.

May Act Without Seal Whenever Individual Can— (i) In General. The
old rule that a corporation cannot make a contract except by the use of its corpo-

rate seal is entirely exploded,*'' and the rule is that unless the charter or govern-

85. Connecticut.— New Haven Sav. Bank
V. Davis, 8 Conn. 191.

Kentucky.— Garrison v. Combs, 7 J. J.

Marsh. 84, 22 Am. Dec. 120.

Maryland.— Kennedy v. Baltimore Ins. Co.,

3 Harr. & J. 367, 6 Am. Dee. 499; Union
Bank v. Ridgely, 1 Harr. & G. 324.

Massachusetts.—Hayden v. Middlesex Turn-
pike Corp., 10 Mass. 397, 6 Am. Dec. 143;
Essex Turnpike Corp. v. Collins, 8 Mass. 292;
Andover, etc.. Turnpike Corp. v. Hay, 7 Mass.
102.

New rorfc.— Dunn v. St. Andrew's Church,
14 Johns. 118.

South Carolina.— Colcock v. Garvey, 1

Nott & M. 231.

Virginia.—Legrand v. Hampden Sidney Col-

lege, 5 Munf. 324.

86. California.— Smith r. Eureka Mills
Co., 6 Cal. 1.

Illinois.— New Athens v. Thomas, 82 111.

259; Columbia Casino Co. v. World's Co-

lumbian Exposition, 85 111. App. 369.

Indiana.— Christian Church v. Johnson, 53
Ind. 273; McCabe v. Fountain County, 46
Ind. 380; Evansville, etc., E. Co. v. Evans-
ville, 15 Ind. 395; Hardy v. Merriweather, 14
Ind. 203 ; Hamilton v. Newcastle, etc., R. Co.,

9 Ind. 359; Ross v. Madison, 1 Ind. 281, 48
Am. Dec. 361.

Iowa.— Thompson v. Lambert, 44 Iowa 239.

Kentucky.— Commercial Bank v. Newport
Mfg. Co., 1 B. Mon. 13, 35 Am. Dec. 171.

Maine.— Came v. Brigham, 39 Me. 35.

Massachusetts.— Speirs v. Union Drop-
Forge Co., 174 Mass. 175, 54 N. E. 497 (con-

tract of employment) ; Fay v. Noble, 12

Cush. 1.

Missouri.— Buckley v. Briggs, 30 Mo. 452.

New Jersey.— Lucas v. Pitney, 27 N. J. L.

221 ; Stratton v. Allen, 16 N. J. Eq. 229.

NeiD Yorfc.— Smith v. Law, 21 N. Y. 296;
Barnes v. Ontario Bank, 19 N. Y. 152; Leavitt
V. Blatchford, 17 N. Y. 521 ; Peterson v. New
York, 17 N. Y. 449; Curtis v. Leavitt, 15
N. Y. 9; Ketchum v. Buffalo, 14 N. Y. 356;
Moss V. Averell, 10 N. Y. 449; Partridge v.

'ger, 25 Barb. 146; Mead v. Keeler, 24
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Barb. 20 ; Beers v. Phoenix Glass Co., 14 Barb.
358; Conro v. Port Henry Iron Co., 12 Barb.
27; Halstead v. New York, 5 Barb. 218;
Brady v. Brooklyn, 1 Barb. 584; McCullough
V. Moss, 5 Den. 567; Russell v. New York,
2 Den. 461 ; Moss v. Rossie Lead Min. Co., 5
Hill 137; SaflFord v. WyckoflF, 4 Hill 442;
Kelley v. Brooklyn, 4 Hill 263 ; Moss v. Oak-
ley, 2 Hill 265 ; Tucker v. Rochester, 7 Wend.
254; Barker v. Mechanics' F. Ins. Co., 3 Wend.
94, 20 Am. Dec. 664; Mott i;. Hicks, 1 Cow.
513, 13 Am. Dec. 550; Atty.-Gen. v. Life, etc.,

Ins. Co., 9 Paige 470; Barry v. Merchants'
Exch. Co., 1 Sandf. Ch. 280.

North Carolina.— Craven v. Atlantic, etc.,

R. Co., 77 N. C. 289.

Pennsylvania.— Com. v. Pittsburgh, 41 Pa.

St. 278; McMasters v. Reed, 1 Grant 36.

Rhode Island.— Clarke i?. School Dist. No.

7, 3 R. I. 199.

United States.— White Water Valley Co. v.

Vallette, 21 How. 414, 16 L. ed. 154; Colum-
bia Bank v. Patterson, 7 Cranch 299, 3 L. ed.

351 ; Hailey First Nat. Bank v. G. V. B. Min-
ing Co., 89 Fed. 439; Bayerque v. San Fran-
cisco, 2 Fed. Gas. No. 1137, 1 McAll. 175.

England.— Dunn v. Sayles, 5 Q. B. 685,

D. & M. 579, 8 Jur. 358, 13 L. J. Q. B. 159,

48 E. C. L. 685; Aspdin v. Austin, 5 Q. B.

671, D. & M. 515, 13 L. J. Q. B. 155, 48
E. C. L. 671 ; Whittle v. Frankland, 2 B. & S.

49, 8 Jur. N. S. 382, 31 L. J. M. C. 81, 5

L. T. Rep. N. S. 639, 110 E. C. L. 49; Hart-
ley V. Cummings, 5 C. B. 247, 57 E. C. L.

247, 2 C. & K. 433, 61 E. C. L. 433, 12 Jur.

57, 17 L. J. C. P. 84; Reg. v. Welch, 2 E. & B.

357, 17 Jur. 1007, 22 L. J. M. C. 145, 75
E. 0. L. 357; Pilkington v. Scott, 15 L. J.

Exch. 329, 15 M. &. W. 657.

See 12 Cent. Dig. tit. " Corporations,"

§ 1801.

87. California.— Crowley v. Genesee Min.
Co., 55 Cal. 273, under California Civil Code.

Maryland.— Union Bank v. Ridgely, 1 Harr.
& G. 324.

Massachusetts.— Canal Bridge v. Gordon,
1 Pick. 297, 11 Am. Dec. 170; Rumford v.

Wood, 13 Mass. 193.



CORPORATIONS [10 Cye.J 1007

ing statute requires it the, act of the corporation need not be evidenced by its

corporate seal, except where a seal would be required in the case of individuals.^^

If therefore the necessity of affixing a seal to a deed has been abrogated by stat-

ute generally, a corporation will not be required to affix its seal to its deed.^' It

is said that the acts of a corporation, evidenced by a vote, written or unwritten,

are as completely binding upon it, and are as full authority to its agents as the

most solemn acts done under the corporate seal ; and that promises and engage-

ments may as well be implied from its acts and the acts of its agents as if it were
an individual.* In other words a corporation may make a valid contract with-

out using any seal, when not expressly required to contract under its corporate

seal.'^

(ii) Seal Not Rsquirmd in Banking Tsansactions. The use of a cor-

porate seal is not required in indorsing bills of exchange or accepting drafts, or

in any of the numerous instruments required in banking transactions.'^

New York.— Mott v. Hieks, 1 Cow. 513, 13

Am. Dec. 550; Munn v. Commission Co., 15

Johns. 44, 8 Am. Dee. 219; Danforth v. Scho-
harie, etc., Turnpike Road, 12 Johns. 227.

Pennsylvania.— Chestnut Hill, etc.. Turn-
pike Co. V. Rutter, 4 Serg. & R. 6, 8 Am. Dec.

675.

Virginia.— Banks v. Poitiaux, 3 Rand. 136,

15 Am. Dec. 706.

United States.— U. S. Bank v. Dandridge,

12 Wheat. 64, 6 L. ed. 552; Fleckner v. U. S.

Bank, 8 Wheat. 338, 5 L. ed. 631; Columbia
Bank v. Patterson, 7 Cranch 299, 3 L. ed. 351.

England.— Rex v. Bigg, 2 East P. C. 882,

3 P. Wms. 419, 24 Eng. Reprint 1127.

See 12 Cent. Dig. tit. " Corporations,"

8 1801.

88. Alalama.— McCullough v. Talladega
Ins. Co., 46 Ala. 376.

Florida.— Southern L. Ins., etc., Co. v.

Lanier, 5 Fla. 110, 58 Am. Dec. 448.

Illinois.— B. S. Green Co. v. Blodgett, 55

111. App. 556.

Indiana.— Christian Church v. Johnson, 53

Ind. 273; Hamilton v. Newcastle, etc., R. Co.,

9 Ind. 359 ; Ross v. Madison, 1 Ind. 281, 48

Am. Dec. 361 ; Globe Ace. Ins. Co. v. Reid, 19

Ind. App. 203, 47 N. E. 497 [.modified in 49

N. E. 291].

Iowa.— Muscatine Water Co. v. Muscatine
Lumber Co., 85 Iowa 112, 52 N. W. 108, 39

Am. St. Rep. 284 ; Merrick v. Burlington, etc..

Plank Road Co., 11 Iowa 74; Ring v. Johnsop
County, 6 Iowa 265.

Maine.— Warren v. Ocean Ins. Co., 16 Me.

439, 33 Am. Dec. 674.

Missouri.— Campbell v. Pope, 96 Mo. 468,

10 S. W. 187.

'New Mexico.—^Western Homestead, etc., Co.

V. Albuquerque First Nat. Bank, 9 N. M. 1,

47 Pac. 721.

THew York.— Watson v. Bennett, 12 Barb.

196; Conro v. Port Henry Iron Co., 12 Barb.

27; New York, etc., R. Co. v. New York, 1

Hilt. 562 ; Beth Elohim Congregation v. Brook-
lyn Cent. Presb. Church, 10 Abb. Pr. N. S.

484 ; American Ins. Co. v. Oakley, 9 Paige 496,

38 Am. Dec. 561. A deed executed by trustees

individually under special statute without

corporate seal was held good in De Zeng v.

Beekman, 2 Hill 489.

Pennsylvania.—Hamilton v. Lycoming Mut.
Ins. Co., 5 Pa. St. 339 ; McMasters v. Reed, 1

Grant 36.

Teaoas.— In one case it is said that trading
corporations are permitted to do many things
in the way of simple contracts, without the

common seal of the corporation, which munic-
ipal corporations are not allowed to do.

San Antonio v. Gould, 34 Tex. 49. This re-

fers to the English doctrine referred to in 4
Thompson Corp. § 5059.

Vermont.— Sheldon v. Fairfax, 21 Vt.
102.

Wisconsin.— Blunt v. Walker, 11 Wis. 334,

349, 78 Am. Dec. 709.

United States.— U. S. Bank v. Dandridge,
12 Wheat. 64, 68, 6 L. ed. 552, per Story, J.

See 12 Cent. Dig. tit. " Corporations,"

§ 1801.

89. East End Bldg., etc., Co. v. Hughey, 16

Ohio Cir. Ct. 19.

90. Elysville Mfg. Co. v. Okisko Co., 1 Md.
Ch. 392; U. S. Bank v. Dandridge, 12 Wheat.
(U. S.) 64, 6 L. ed. 552.

91. Alaiama.— State University v. Moody,
62 Ala. 389.

Indiana.— Wolcott Christian Church r.

Johnson, 53 Ind. 273.

Kentucky.— Commercial Bank v. Newport
Mfg. Co., 1 B. Mon. 13, 35 Am. Dec. 171.

Maine.— Stanley v. Brunswick Tontine Ho-
tel Corp., 13 Me. 51, 29 Am. Dec. 485.

Maryland.— Stoddert v. Port Tobacco Par-
ish, 2 Gill & J. 227.

New York.— Hoag v. Lamont, 60 N. Y. 96;
Brady v. Brooklyn, 1 Barb. 584 ; Beth Elohim
Congregation v. Brooklyn Cent. Presb, Church,
10 Abb. Pr. N. S. 484.

Pennsylvania.— Rathbone v. Tioga Nav.
Co., 2 Watts & S. 74.

92. Everett v. U. S., 6 Port. (Ala.) 166,

30 Am. Dec. 584; Spear v. Ladd, 11 Mass. 94;
Fleckner v. U. S. Bank, 8 Wheat. (U. S.)

338, 5 L. ed. 631; Mechanics' Bank v. Colum-
bia Bank, 5 Wheat. (U. S.) 326, 5 L. ed. 100;
Morse Banks & Bank. (2d ed.) p. 78. See'

also Montgomery Branch State Bank v. Har-
rison, 2 Port. ( Ala. ) 540 ; Church v. Imperial
Gas Light, etc., Co., 6 A. & E. 846, 7 L. J.

Q. B. 118, 3 N. & P. 35, 1 W. W. &; H. 137,
33 E. C. L. 443.

[XII. D, 1, f, (II)]
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(hi) Seal Not Reqvibed in Lease. As a lease passes in theory of the com-
mon law only a chattel interest in land, a seal is not required to give validity to

a lease made by a corporation, since it would not be required in the case of an
Individ aal.'^ It seems, however, that if a lease made by a corporation is sealed

as well as properly signed, the signature and seal carry with them prima facie
evidence that the instrument is executed by the proper authority as in other cases.'*

(iv) Seal Not Required in Agreement to ConveyLand. Such unsealed

agreement made by a corporation will be enforced in equity, although not under
seal, just as in the case of an individual.'^

(v) Corporation Mat Accept Deed by Parol. As in the case of an

individual,'" so in the case of a corporation, a deed of grant to a corporation may
be accepted by parol.'''

(vi) Whether Seal Required inAnswers in Chancery Cases. Anciently
a, corporation could not answer in chancery except under its corporate seal ;'^ and
there is one modern decision so holding," but, as corporations have the power to

appoint attorneys without the use of their seal (except attorneys to execute sealed

instruments for them), there is no propriety in the conclusion that an attorney

retained by a corporation to defend a judicial proceeding instituted against it

cannot answer for it in precisely the same mode, according to the course of the

court, as he might for an individual ; and such is believed to be the universal

American practice.

g. Cannot Act Without Seal Where Natural Persons Cannot— (i) In General.
Of course tlie relaxation of the use of the seal in which corporations have been
thus indulged by the law does not exempt a corporation from the use of its seal

in cases where a seal would be required if the instrument were executed by an

individual in his own behalf instead of by a corporation.'^

(ii) Cannot Convey or Mortgage Real Property Without Seal. The
manner by which real estate may be transferred by a corporation, either domestic

or foreign, is a matter which it is within the power of the state in which such

real estate is situated to regulate.^ It is therefore competent for a state to

abolish the use of seals in tlie conveyance of real estate situated within its limits,

whether by individuals or by corporations. But except in those states or terri-

93. Crawford v. Longstreet, 43 N. J. L. 99. Eansom v. Stonington Sav. Bank, 13

325. N. J. Eq. 212.

Under the Pennsylvania act of May 25, 1. Sandford f. Tremlett, 42 Mo. 384 ; Craw-
1887, an action will lie against a corporation ford v. Longstreet, 43 N. J. L. 325; State c.

on a lease signed by its secretary, but with- Senft, 2 Hill (S. C. ) 367; Winne i. Bampton,
out the corporate seal. Marqueze r. Cress- 3 Atk. 473, 26 Eng. Reprint 1072.

well, 3 Pa. Co. Ct. 559. 2. Johnson v. California Lustral Co., 127

94. AVest Side Auction House Co. v. Con- Cal. 283, 59 Pac. 595 ; Granite Gold Min. Co.

necticut Mut. Ins. Co., 85 111. App. 497 [af- v. Maginness, 118 Cal. 131, 50 Pac. 269;

firmed in 186 111. 156, 57 N. E. 839]. Pekin Min., etc., Co. v. Kennedy, 81 Cal. 356,

For stronger reasons a seal is not required 22 Pac. 679; MeShane v. Carter, 80 Cal. 310,

to validate an agreement by a corporation to 22 Pac. 178; Fallbrook Irr. Dist. v. Bradley,

lease real estate, but such an unsealed in- 164 U. S. 112, 17 S. Ct. 56, 41 L. ed. 369;
strument may be subsequently made good by Brine v. Hartford F. Ins. Co., .96 U. S. 627,

ratification. ' Conant v. Bellows Falls Canal 25 L. ed. 858; Williams ». Gaylord, 102 Fed.
Co., 29 Vt. 263. 372, 42 C. C. A. 401. See also Brown v. New

95. Banks r. Poitiaux, 3 Rand. (Va.) 136, Jersey, 175 U. S. 172, 20 S. Ct. 77, 44 L. ed.

15 Am. Dec. 706; Legrand r. Hampden Sid- 119; Hartford F. Ins. Co. v. Chicago, etc., R.
ney College, 5 Munf. (Va.) 324. Co., 175 U. S. 91, 20 S. Ct. 33, 44 ^L. ed. 84;

96. Swisshelm f. Swissvale Laundry Co., Forsyth v. Hammond, 166 U. S. 506, 17 S. Ct.

155 Pa. St. 367; Smith's Appeal, 69 Pa. St. 665, 41 L. ed. 1095; Cutler v. Huston, 158

474; Tripp v. Bishop, 56 Pa. St. 424. ' U. S. 423, 15 S. Ct. 868, 39 L. ed. 1040;
97. Swisshelm r. Swissvale Laundry Co., Hooper r. California, 155 U. S. 648, 15 S. Ct.

95 Pa. St. 367. 207, 39 L. ed. 297; Etheridge v. Snerry, 136
98. Rex r. Windham, Cowp. 377; Angell U. S. 266, 11 S. Ct. 565. 35 L. ed. 171; Union

& A. Corp. § 665; Cooper Eq. PI. 325; 1 Nat. Bank v. Kansas City Bank, 136 U. 8.

Daniell Ch. Fr. 876, note 1 ; 3 Hoffman Ch. 223, 10 S. Ct. 1013, 34 L. ed. 341 ; Wilson v.

Pr. 239; Mitford PI. 9 ; 1 Newland Ch. Pr. Perrin, 62 Fed. 629, 11 C. C. A. 66 (per Lur^
131; Story Eq. PI. 874. ton, J.).

[XII, D, 1 f, (ill)]
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tories where this has been done the rule of the common law remains that a deed
conveying land, whether in fee or whether by mortgage, in order to be valid and
effectual without the aid of equity must be executed by the use of the corporate

(ill) Cannot Execute Formal Bonds Without Seal— (a) In General.

Nor can a corporation ordinarily execute a formal bond but by means of its

corporate seal countersigned by an officer entitled to affix the same,* as for

instance a bond given by a private corporation as plaintiff in a suit by attachment.^

(b) Except in States Where Private Seals Are Not Required. But in a

jurisdiction where a private seal is not required to an appeal-bond or recognizance

given in a judicial proceeding, if the appellant is a corporation and the bond is

executed by its authorized officers in its behalf, it will be valid without the affix-

ing of the corporate seal.^

(iv) Unsealed Bonds, Deeds, Etc., Good in Equity. But even in cases

where a seal is required when the instrument is that of a natural person, a court

of equity will not treat the instrument as void when executed by a corporation

without the use of its seal, but if necessary will rather compel the corporation to

affix its sealJ In other words where the principles of equity subsist, an unsealed

bond, if the omission of the seal was due to inadvertence, is good, and not bad.^

So the failure to attach the corporate seal to a mortgage executed by a corpora-

tion is not fatal to its validity in equity.^

h. Propriety of Using Corporate Seal on Simple Contracts. While it is not

necessary, it is not improper, to defer to the ancient rule of the common law by
using the corporate seal as a means of evidencing its assent to a simple contract ;

"*

and we shall see hereafter ^' that according to modern authority the use of a seal

by a corporation on an instrument otherwise negotiable does not render it non-

negotiable ;
'^ and so the use of a seal where none is required, as in accepting a

proposal, does not raise the contract to the dignity of a specialty or prevent
assumpsit instead of covenant from being maintained thereon. ^^

i. Power of Corporate Officer Not Increased by Using Corporate Seal. But if

no power exists on the part of an officer of a corporation to make a contract

which he assumes to make for it, the contract cannot be vitalized, that is to say,

this wanting power canno^t be created and put into the contract, by the mere fact

that in executing the instrument which is evidence of it the officer used the

corporate seal."

3. Illinois.— Danville Seminary v. Mott, S. W. 187, where an undertaking for the
136 111. 289, 28 N. H. 54. costs, etc., of an appeal was held valid

yorth Carolina.— Duke r. Markham, 105 chiefly on the ground of ratification.

N. C. 131, 10 S. E. 1017, 18 Am. St. Rep. 7. Missouri River, etc., R. Co. v. Miami
889, mortgage without seal signed by the County Com'rs, 12 Kan. 482.

president, the secretary, and two sharehold- 8. Solon v. Williamsburg Sav. Bank, 114
ers eflfectual. N. Y. 122, 21 N. B. 168, 23 N. Y. St. 138

Oregon.— Thaver r. Nehalem Mill Co., 31 [affirming 47 Hun (N. Y. 632]. See also

Oreg. 437, 51 Pac. 202. Wiser v. Blaehly, 1 Johns. Ch. (N. Y.) 607;
Texas.— Texas Consol. Compress, etc., As- Bernards Tp. v. Stebbins, 109 U. S. 341, 3

soc. V. Dublin Compress, etc., Co., (Civ. App. S. Ct. 252, 27 L. ed. 956.

1896) 38 S. W. 404. 9. Allis v. Jones, 45 Fed. 148.

United States.— In re St. Helen Mill Co., 10. Central Nat. Bank v. Charlotte, etc.,

21 Fed. Cas. No. 12,222, 3 Sawy. 88. R. Co., 5 S. C. 156, 22 Am. Rep. 12.

A statute abolishing the use of private seals 11. See infra, XII, B, 1.

in written contracts, except the seals of cor- 13. Central Nat. Bank v. Charlotte, etc.,

porations, does not change the rule of the R. Co., 5 S. C. 156, 22 Am. Rep. 12.

common law with respect to conveyances by 13. Levering v. Memphis, 7 Humphr.
corporations. Garrett v. Belmont Land Co., (Tenn.) 553. See also Dunn v. Auburn
94 Tenn. 459, 29 S. W. 726. Electric Motor Co., 92 Me. 165, 42 Atl.

4. South Missouri Land Co. v. Jeffries, 40 389.

Mo. App. 360. 14. Gibson v. Goldthwaite, 7 Ala. 281, 42
5. Tanner, etc., Engine Co. v. Hall, 22 Am. Dec. 592; Luse v. Isthmus Transit R.

Fla. 391. Co., 6 Oreg. 125, 25 Am. Rep. 506. See also

6. Campbell v. Pope, 96 Mo. 468, 10 infra, XII, D, 3, c, (ll), (d).

[64] [XII, D, 1,1]
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j. Effect of Alteration of Corporate Bond After Issue by Affixing Pretended
Seal. The alteration by a stranger of a bond issued by a corporation by affixing

to them wax impressions of seals, where the corporate seal lias been omitted by
mistake, will not impair their validity in the hands of a hona fide holder for

value, in a suit brought against him to cancel them because of the alteration.'^

k. Unsealed Corporate Obligations Validated by Ratification. Unsealed
instruments emitted by corporations, to which the corporate seal should have
been affixed, are often validated by subsequent adoption or recognition by the
corporation, under the principles hereafter stated, without any formal vote or
resolution.*^

1. Statutory Requirements as to Use of Seal by Corporations Must Be Observed.

This is on the principle that corporations derive all their powers from the law,,

and hence can act only in conformity with the mandate of the law." But judges-

have sometimes escaped the inconvenience and injustice which have arisen from
this severe rule by holding the statute to be directory merely.'^

2. Manner of Executing Sealed Instruments by Corporations—a. What Is a
Sealed Instrument— (i) In General. Lord Coke says '' Sigillum, est cera

vm/pressa ; sine impressione, non est sigillum.'''''^ This proposition may be said

to have little force at the present time, although there are reported cases in which
it has been rigidly adhered to.™ But we are not at the present day, in the lan-

guage of Chancellor Halstead, " fast in the wax " ;
^' and there is now not the

slightest doubt, either in England or in this country, that a device intended to be
the seal, either of an individual or of a corporation, may be a perfectly good seal^

although not impressed in wax or in wafer.^'

(ii) Impression Indented Into Bare Paper. Eeferring back to Lord
Coke's definition of a seal, it will be seen that merely fastening wax upon a docu-

ment did not constitute it a deed. The wax was only auxiliary. The impression

thereon was the sine qua non of the formality. The impression upon the wax

15. Solon V. Williamsburg Sav. Bank,
114 N. Y. 122, 21 N. E. 168, 23 N. Y. St.

138 [affirming 47 Hun (N. Y.) 632].

16. See infra, XV. See also Springfield

First Nat. Bank r. Frieke, 75 Mo. 178, 42
Am. Rep. 397 ; Chouteau v. Allen, 70 Mo. 290

;

Kiley v. Forsee, 57 Mo. 390, 396 (where it is

said :
" Not only the appointment, but the

authority of the agent of a corporation may
be implied from the adoption or recognition

of his acts by the corporation " )

.

17. Alabama.—Logwood v. Planters', etc.,

Bank, Minor 23.

California.— Brewster v. Hartley, 37 Cal.

15, 99 Am. Dec. 237; Holland v. San Fran-

cisco, 7 Cal. 361.

Connecticut.— Stow v. Wyse, 7 Conn. 214,

18 Am. Dee. 99.

Illinois.— Kinzie r. Chicago, 3 111. 187, 33

Am. Dec. 443.

Kentucky.—• Waller v. Commonwealth
Bank, 3 J. J. Marsh. 201.

Massachusetts.— Spear v. Ladd, 1 1 Mass.

94; Essex Turnpike Corp. v. Collins, 8 Mass.

292. Compare Sanborn v. Fireman's Ins. Co.,

16 Gray 448, 77 Am. Dec. 419.

Missouri.— Henning v. U. S. Ins. Co., 47

Mo. 425, 4 Am. Rep. 332.

New Jersey.—Osborne v. Tunis, 25 N. J. L.

633.

New York.— Barnes v. Ontario Bank, 19

N. Y. 152; Safford v. Wyckoflf, 4 Hill 442;
Life, etc., Ins. Co. v. Mechanics' F. Ins.

[XII, D, 1, j]

Co., 7 Wend. 31; Dawes v. North River
Ins. Co., 7 Cow. 462; New York Firemen
Ins. Co. r. Ely, 2 Cow. 678; People v. Utica
Ins. Co., 15 Johns. 358, 8 Am. Dec.
243.

Pennsylvania.—Kentucky Bank i'. Schuyl-
kill Bank, 1 Pars. Eq. Cas. 180.

Tennessee.— Talmadge r. North American
Coal, etc., Co., 3 Head 337.

United States.— Head r. Providence Ins.

Co., 2 Craneh 127, 2 L. ed. 229.

England.— Williams v. Chester, etc., R.
Co., 5 Eng. L. & Eq. 497.

The old doctrine was that where the char-

ter or governing statute prescribes the mode
in which the officers or agents of a corpora-

tion shall exercise its power the mode so

pointed out by the legislature must be

strictly pursued to render the contracts,

obligatory upon the corporation. St. An-
drews Bay Land Co. r. Mitchell, 4 Fla. 192,

54 Am. Dee. 340.

18. See supra, XII, B, 1, a.

19. 3 Inst. 169.

20. Perry i\ Price, 1 Mo. 645; Douglaa
V. Oldham, 6 N. H. 150; Farmers', etc.. Bank
V. Haight, 3 Hill (N. Y.) 493; Rochester

Bank v. Gray, 2 Hill (N. Y.) 277; Warren
V. Lynch, 5 Johns. (N. Y.) 239; Beardsley

r. Knight, 4 Vt. 471.

21. Corrigan r. Trenton Delaware Falls

Co., 5 N. J. Eq. 52, 56.

32. Sugden Powers (1st Am. ed.) 236.
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being tlierefore the essential drcumstance, it obviously can make no difference in

fact whether that impression appears at the end of the signature upon wax or
indented into the bare paper.^ It has, however, been denied that this constitutes

a valid sealing.^ The legality of this method of sealing by corporations is estab-

,

lished by statute in Connecticut,^ Georgia,^* Massachusetts,^' Minnesota,^ New
Hampshire,^* New York,^ Ohio,^' Oregon ,^^ and "West Virginia.'^

(hi) What Devices Are Good as Corporate Seals. Without indicating

in all cases the process by which the conclusion has been reached, it may be said

that in many American jurisdictions the following devices in lieu of corporate

seals, impressed in wax or wafer, have been held to be good as such : A scrawl

made by a pen ;^ a small bit of paper attached by a wafer and set opposite each
signature to the instrument, this being regarded as the seal of the corporation as

well as of the individual signing, the court saying :
" Twenty may sign at the

same time with the same seal." ^

23. California.— Connolly v. Goodwin, 5
Gal. 220.

Maine.— Woodman v. York, etc., R. Co.,

50 Me. 549.

Massachusetts.— Hendee v. Pinkerton, 14

Allen 381.

New Hampshire.—^Allen r. Sullivan E.
Co., 32 N. H. 446; Carter i\ Burley, 9 N. H.
558.

New Jersey.— Corrigan v. Trenton Dela-
ware Falls Co., 5 N. J. Eq. 52.

Neio York.— Curtis v. Leavitt, 15 N. Y.

9, 90, 17 Barb. 309.

United States.— Pillow v. Roberts, 13

How. 472, 14 L. ed. 228 [reversing 19 Fed.
Cas. No. 11,167, Hempst. 624]; Follett v.

Rose, 9 Fed. Cas. No. 4,900, 3 McLean 332;
Orr V. Lacy, 18 Fed. Cas. No. 10,589, 4 Mc-
Lean 243.

England.— Reg. v. St. Paul, 7 Q. B. 232,

53 E. C. L. 232; In re Sandilands, L. E.
6 C. P. 411.

24. Mitchell v. Union L. Ins. Co., 45 Me.
104, 71 Am. Dec. 529; Hopewell Tp. v.

Amwell Tp., 6 N. J. L. 169; Farmers', etc..

Bank v. Haight, 3 Hill {N. Y.) 493.

26. Conn. Gen. Stat. (1875), p. 438, § 17.

26. Ga. Code (1873), § 5.

27. Mass. Gen. Stat. (1860), p. 51.

28. Minn. Stat, at L. p. 119.

29. N. H. Gen. Stat. (1867), p. 40, § 10.

30. 4 N. Y. Stat, at L. p. 633, c. 197;

N. Y. Rev. Stat. (6th ed.) p. 668, § 90.

31. Ohio Rev. Stat. (1880), p. 1845, § 4.

32. Oreg. Gen. Laws (1872), p. 258,

§§ 741, 742.

33. 2 W. Va. Rev. Stat. (1879), p. 741,

c. 114, § 15.

In the case of seals of courts and public

ofificers the same is permitted by statute in

several states.

Arizona.— Comp. Laws (1877), p. 32,

§ 13.

Arkansas.— Big. Stat. (1874), § 1148.

California.— Civ. Code, § 14.

Colorado.— Civ. Code, § 385.

Iowa.— Coie (1873), p. 8, § 45.

Nevada.— Comp. Laws, § 965.

New York.— 2 Stat, at L. p. 285, § 10;

p. 420, S 61.

Vermont.— Gen. Stat. (1860), p. 54, § 13.

Virginia.— Code (1873), p. 145.

34. Reynolds v. Glasgow Academy, 6
Dana (Ky. ) 37. See also Johnston v. Craw-
ley, 25 Ga. 316, 71 Am. Dec. 173. The sub-
stitution of the " scroll " or " scrawl " for
the seal is permitted by statute in many
states. See Conn. Gen. Stat. (1875), p. 438,
§ 17; Ga. Code (1873), § 5; III. Eev. Stat.

(1877), p. 270, § 1; Mich. Comp. Laws
(1871), p. 1348, § 39; p. 1708, § 80; Minn.
Stat, at L. p. 641, § 31; Miss. Rev. Code
(1871), p. 483, § 2227; Mo. Rev. Stat.

(1879), p. 106, § 662; N. J. Rev. (1877),
p. 387, § 52; p. 741, § 1; Ohio Rev. Stat.

(1880), p. 184, § 4; Oreg. Gen. Laws (1872),
p. 258, §§ 741, 742; Va. Code (1873), p. 195;
p. 985, § 2; Wis. Rev. Stat. (1878), p. 636,

§ 2215. But in Connecticut, Michigan, Vir-
ginia, and Wisconsin, the seals of corpo-
rations are especially excepted in the fore-

going statutes. In some states the use of
private seals and scrolls as substitutes,

therefor is abolished by statute. See Ala.
Code (1876), § 2194; 2 Davis Stat. Ind.

(1876), p. 147, § 274; Kan. Comp. Laws
(1879), p. 209, § 6; Ky. Gen. Stat. (1879),
p. 249, § 2; Nebr. Gen. Stat. (1873),
p. 100, § 1; Thompson & Steg. Stat. Tenn.
(1871), § 1804; Tex. Rev. Stat. (1879),
p. 644, art. 4487. See also Missouri Fire
Clay Works r. Ellison, 30 Mo. App. 67.

35. California.— Gashwiler v. Willis, 33
Cal. 11, 91 Am. Dec. 607.

Illinois.— Illinois Cent. R. Co. v. Johnson,
40 Hi. 35.

Maine.— Porter v. Androscoggin, etc., R.
Co., 37 Me. 349.

Massachusetts.— Stebbins r. Merritt, 10
Cush. 27 ; Mill Dam Foundery v. Hovey, 21
Pick. 417.

New Hampshire.— Tenney v. East War-
ren Lumber Co., 43 N. H. 343.

New Jersey.— Ransom v. Stonington Sav.
Bdnk, 13 N. J. Eq. 212.

New York.— Albany South Baptist Soc.
V. Clapp, 18 Barb. 35.

Ohio.—Western Female Seminary i-. Blair,
1 Disn. 370, 12 Ohio Dec. (Reprint>
677.

Pennsylvania.—Grossman r.Hilltown Turn-
pike Co., 3 Grant 225.

South Carolina.— St. Philips Church v.
Zion Presb. Church, 23 S. C. 297.
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(iv) WsAT DnYiCB Wren CorporationHah No Seal. If the corporation

has adopted no common seal, it seems that the trustees may, in directing the pres-

ident to execute a sealed instrument, such as a mortgage, adopt a seal pro hac
vice as the seal of the corporation for the time being and for the purpose of the
particular instrument, and direct that it be affixed opposite his name ;™ and there

are holdings to the efEect that a corporation may adopt and make effectual as its

seal the individual seals of its officers affixed to its deed when it has no seal of its

own.^' Statutes exist under the operation or construction of which a deed exe-

cuted by a corporation without affixing its seal will be held good where it is not

shown that the corporation had a seal when the instrument was executed ;
^ and

the requirement of such a statute that where the corporation has no seal to omit
the words stating when the deed is sealed by the corporation, and to recite in

place of such words that the corporation has no seal, will be regarded as directory,

so that if both the seal and the recital are omitted the deed will still be good.^'

(v) Seal Printed on Instrument by Printer. Although a seal printed

upon a corporate deed or bond by the printer of the document is not in strictness

of common law the corporate seal,** yet it will be regarded as such, especially

when affixed by the printer by direction of the proper officer of the corporation

after the instrument is printed and in order to prepare it to be signed and issued.^'

(vi) Ween Device Presumed to Be Corporate Seal. When the instru-

ment appears to be executed in behalf of the corporation by the proper officer or

officers, the device which is annexed as the corporate seal, whatever it may be,

will \>e prima faoie presumed to be the common seal of the corporation, which
presumption is, however, subject to be overcome by evidence to the contrary.*^

b. Not Necessary to Recite That Parties Have Affixed Their Seals. In execut-

ing a sealed instrument by a corporation it is not necessary to recite that the par-

ties have affixed their seals, nor will the instrument be vitiated because it merely
recites that they have affixed their hands. It is sufficient that it should otherwise

appear that the seal has been affixed.*'

c. Sealing When Sufficient Without Signing. Following the well-known rule

of the common law,** an instrument intended to be the deed of a corporation will

be effectual as such although not signed with the corporate name, provided

the corporate seal be attached ;
*' but this rule has been held not to obtain under

Vermont.— Middlebury Bank v. Rutland, (Mass.) 417, 428 [citing Godard's Case, 2

etc., E. Co. «).' Johnson, 30 Vt. 158. Coke 5]. "It is not material with what seal

36. Albany South Baptist Soc. t. Clapp, the instrument is sealed, for the seal of a

18 Barb. (N. Y. ) 35. stranger is sufficient, and if a corporation

37. Taylor c. Heggie, 83 N. C. 244; Nieho- seal, there is no need to say, ' Sigillum nos-

las V. Putnam Mach. Co., 7 Northam. Co. trum commune.' " Porter v. Androscoggin,

Eep. (Pa.) 137. etc., R. Co., 37 Me. 349, 350 [citing Comyns
38. Turner v. Kingston Lumber Co., 106 Di?. Fait. (A) 2].

Tenn. 1, 58 S. W. 854, 59 S. W. 410. 44. Cherry v. Hemlng, 4 Exeh. 631, 19

39. Pullis V. Pullis Bros. Iron Co., 157 L. J. Exch. 64; Aveline v. Whisson, 12 L. J.

Mo. 565, .57 S. W. 1095. C. P. 58, 4 M. & G. 801, 43 E. C. L. 414; 2

40. Bates v. Boston, etc., R. Co., 10 Allen Bl. Comm. 306; Sheppard Touch-stone (Pres-

<Mass.) 251. . ton's ed.) 56 note.

41. Royal Bank v. Grand Junction R., etc., 45. Illinois.— Northwestern Distilling Co.

Co., 100 Mass. 444, 97 Am. Dec. 115. That r. Brant, 69 111. 658, 18 Am. Rep. 631.

an action of assumpsit instead of covenant Maine.— Decker ik Freeman, 3 Me. 338.

can be maintained upon a policy of life in- Massachusetts.—Sherman v. Fitch, 98 Mass.
surance containing merely a printed device in 59 ; Haven v. Adams, 4 Allen 80 ; Hutchins
lieu of a seal see Mitchell v. Union L. Ins. Co., r. Byrnes, 9 Gray 367.

45 Me. 104, 71 Am. Dec. 529. To the same New Hampshire.— Tenney v. East Warren
effect see \A'oodman r. York, etc., R. Co., Lumber Co., 43 N". H. 343.

50 Me. 549 [citing Curtis v. Leavitt, 15 New York.— Union Bridge Co. v. Troy, etc.,

N. Y. 9]. R. Co., 7 Lans. 240; St. Peter Episcopal
42. Stebbins r. Merritt, 10 Cush. (Mass.) Church r. Varian. 28 Barb. 644; Jackson r.

27; Mill Dam Foundery v. Hovey, 21 Pick. Walsh, 3 Johns. 226; Lovett v. Steam Saw
(Mass.) 417, 428. Mill Assoc, 6 Paige 54.

43. Mill Dam Foundery r. Hovey, 21 Pick. England.—Cooch v. Goodman, 2 Q. B. N. S.
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a statute by the terms of which it was enacted that deeds of land should be
signed and sealed.**

d. Manner of Signing Corporate Deeds. The formal manner of signing the

deed of a corporation is to sign the name of the corporation, by A B, its presi-

dent, and C D, its secretary. But according to the good modern theory, if it

appears in the body of the deed that tlie corporation is the grantor, it will not be
regarded as the personal deed of the officers merely because they signed their

names with their official additions, instead of signing the name of the corporation

with the additions, " by A B, its president," and " by D, its secretary " ;
"

although it is to be confessed that there is musty authority to the contrary.^ It

has often been held that where a deed is executed under a power, no particular

form of words need be used, provided the act is done in the name of the princi-

pal ; and accordingly that it is immaterial whether such a deed is signed "A B
for C D," or " C D by A B." *^ A deed by a corporation is in proper form if

expressed to be by the corporation, naming them, by their agent, naming him,
and concluding : " In witness whereof, they," naming the company, " by their

agent, have hereunto set their seal, and the said agent hath hereunto subscribed

his name." ^

e. Manner of Acknowledging Corporate Deeds. This inquiry is believed to be
important only where the deed conveys land, in which case it depends upon the

local statute law of the state, territory, or other jurisdiction in which the land is

situated. Generally speaking a formal acknowledgment is required only for the

purpose of admitting the deed to record in the office of the register or recorder

of deeds, or in some other public office. Where the governing statute provides

that any deed may be recorded, if it shall be acknowledged by the party who
shall have executed it, the officer taking the acknowledgment, being satisfied that

such person is the grantor mentioned in the deed, or if it be proved by the sub-

scribing witnesses to it, that such parties signed, sealed, and delivered the same,

the acknowledgment of the deed of a corporation aggregate may be made by the

representative of the corporation who has authority to execute the deed in its

behalf.^' Where the governing statute requires the officer to acknowledge the

580, 42 E. C. L. 817. See also Wilks v. Back, ing: "In witness whereof we have hereunto
2 East 142, 6 Rev. Hep. 409. set our hands and seals," etc. ; " David C.

46. Isham v. Bennington Iron Co., 19 Vt. French, President," etc., and seal, " Ephraim
2.30. Compare McDaniels v. Flower Brook S. Galley, Treasurer," etc., and seal, is the

Mfg. Co., 22 Vt. 274. deed of the corporation, if the agents who
47. Chouteau v. Allen, 70 Mo. 290. Com- executed the same were authorized to execute

pare McClure v. Herring, 70 Mo. 18, 35 Am. it. Tenuey v. East Warren Lumber Co., 4S
Rep. 404. N. H. 343.

48. See authorities collected in 4 Thompson 50. Flint v. Clinton Co., 12 N. H. 430,

Corp. §§ ,5074, 5075, 5085. In like manner the following was well exe-

49. Wilks V. Back, 2 East 142, 6 Rev. Rep. cuted as the deed of the corporation :
" In

409. The authority of this case has been testimony whereof said party of the first part

recognized in American cases too numerous have caused these presents to be signed by
to quote. See for instance Decker v. Free- their president, and their common seal to be
man, 3 Me. 338. An assignment of a mort- hereto affixed. Sam'l S. Lewis, President,"

gage of real estate from a corporation, con- and corporate seal. Haven v. Adams, 4 Al-

cluding, "In witness whereof, the said Bris- len (Mass.) 80.

tol County Saviilgs Bank, by George Atwood, When equity will reform a deed signed by
their treasurer, duly authorized for this pur- the officers in their own names.— It has been
pose, have hereunto set their name and seal," held that if the officers of a corporation, hav-

signed, " George Atwood, Tr. Bristol County ing authority to execute a deed of trust upon
Savings Bank," and sealed with the corporate its property, undertake to do so, but execute

seal, is in form executed by the corporation. it in their own names for the corporation,

Hu*Bhins v. Byrnes, 9 Gray (Mass.) 367. A instead of in the name of the corporation,

deed in this form : " We, the Bast Warren equity will reform the deed so as to make it

Lumber Company, in consideration of $5000 conform to the agreement of the parties,

to us paid, etc., do give, grant," etc. ;
" We, West v. Madison County Agricultural Board,

the East Warten Lumber Company, do hereby 82 111. 205.

covenant," etc., "If the East Warren Lum- 51. Hopper v. Lovejoy, 47 N. J. Eq. 573,

ber Company shall pay," etc.; and conclud- 21 Atl. 298.
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instrument to be the act of the corporation, and the instrument on its face recites

that it is the act of the corporation, and the officer acknowledges that lie executes
it " for the purpose therein expressed," this is tantamount to an acknowledgment
that it is the act of the corporation.^^ The most appropriate witness to prove to

the commissioner the authenticity of the seal and the propriety of its being affixed

to the particular instrument is the officer, generally the secretary of the corpora-

tion, who has been intrusted with its custody, and who has affixed it to the instru-

ment; and it has been said that such an officer stands in the character of a

subscribing witness to the execution of the deed by the corporation, and may be
examined by the commissioner of deeds to prove that the seal affixed by him is

the common seal of the corporation, whose deed the conveyance or instrument to

which it is affixed purports to be.^ It has also been held that proof by the officer

who executed the deed for the corporation before the commissioner of deeds, in

order to enable it to be recorded, that he affixed the seal by the authority of the

corporation, is tantamount to proof that he affixed it by the authority of a pre-

vious resolution of the board of directors, as required by the governing statute.^

Where the corporate deed is executed by the president of the corporation and
countersigned by its secretary, it is said that the secretary is not the officer who
executes the instrument, but is merely the attesting witness who proves its execu-

tion before the proper officer, to authorize it to be recorded, and to be given in

evidence without further proof, under the provision of the governing statute.'^

Where there is no statutory provision specially relating to the acknowledgment
of deeds by a corporation, the officer affixing the seal of the corporation is the

party executing the deed, within the meaning of a general statute relating to tlie

acknowledgment of deeds.^' The acknowledgment will be upheld where the

words employed are equivalent in meaning to the statutory words." It is not

necessary to recite, in the certificate of acknowledgment, as conveyancers often

do out of abundant caution, that the seal hereto annexed is annexed by the proper

authority ; because as elsewhere seen ^ when the authenticity of the seal is estab-

lished, it is presumed to have been annexed by the proper authority ;
^^ and if it

is not annexed by the proper authority a recital to that effect does not make it so.®

52. Ballard v. Carmichael, 83 Tex. 355, 18 affixed by order of the corporation, it was
S. W. 734. In like manner, where, to an as- held sufficient to authorize the deed to be ad-

signment for the benefit of creditors, which mitted of record. Hoopes v. Auburn Water
purported in its body to be executed by a Works, 37 Hun (N. Y.) 568.

banking corporation, there was appended a 56. Lovett v. Steam Saw Mill Assoc, 6

notary's certificate that A B, president, and Paige (N. Y.) 54; Kelly r. Calhoun, 95

C D, cashier, of the corporation, " acknowl- U. S. 710, 24 L. ed. 544.

edged that they executed and delivered the 57. Kolly r. Calhoun, 95 U. S. 710, 24
same as their voluntary act and deed, for the L. ed. 544.

uses and purposes therein contained," it was 58. See infra, XII, D, 3, c, (ii)j, (A) et seq.

held that this was a sufficient certificate that 59. There is a note on the subject of ac-

the corporation acknowledged the instrument. knowledgment of deeds by corporations, col-

Eppright v. Nickcrson, 78 Mo. 482, Hough, lecting English and American authorities, in

C. J., and Henry, J., dissenting. 20 Am. & Eng. Corp. Cas. 512. There is also

53. Lovett v. Steam Saw Mill Assoc, 6 a learned note on the subject of the execu-

I'aige (N. Y. ) 54. That the officer who af- tion of deeds by corporations, by Adelbert

fixes the corporate seal is the proper officer Hamilton. Esq., in 26 Centr. L. J. 445.

"to be examined by the commissioner and to 60. See stipra, XII, D, 1, i.

make the statutory affidavit see Bowers r. Instances of informal acknowledgments of

Hechtman, 45 Minn. 238, 47 N. W. 792. corporate deeds which have been held good.

54. Johnson v. Bush, 3 Barb. Ch. (N. Y.) — Descombes v. Wood, 91 Mo. 196, 4 S. W.
207. 82. 60 Am. Eep. 239; Eppright v. Nickerson,

55. Johnson r. Bush, 3 Barb. Ch. (N. Y.) 78 Mo. 482; Kansas City r. Hannibal, etc, R.
207. Where a corporate deed was acknowl- Co., 77 Mo. 180; Missouri Fire Clay Works
edged by the treasurer of the corporation, r. Ellison, 30 Mo. App. 67 : Carpenter r. Dcx-
the acknowledgment was certified in like ter, 8 Wall. (U. S.) 513, 19 L. ed. 426.

manner as if made by the treasurer as an in- That it is necessary to use the word " ac-

dividual, and the acknowledgment did not knowledgment " or some word of an equiva-
state that the seal affixed to the instrument lent import sec Cabell v. Grubbs, 48 Mo. 353.

Tivas that of the corporation, or that it was When not necessary to use the word " ac-
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f . Delivery of Deed by of to Corporation. The principles governing this sub-

ject are the same as in the case of the deeds of individuals. A deed of a corpora-

tion does not take efEect without delivery ; but if the agent of the corporation is

instructed to retain possession of the deed until certain conditions are complied
with the deed will not be regarded as effectual until such compliance, even though
the agent delivers the deed contrary to the instructions.*' The delivery of an
agreement by deed to an agent of thd corporation who is duly authorized to

negotiate it is a delivery to the corporation, and his acceptance thereof is the

•acceptance of the c9rporation.*^ The rule with respect to delivery of a deed in

•escrow *' applies in like manner to corporations ; so that where a lease was exe-

cuted on behalf of a corporation as lessee, signed by some of its directors, and left

with a third person to procure the signatures of the others, and then to be
delivered to the town clerk, it did not take effect until so signed by the other

directors." There can of course be no delivery of a deed to a corporation which
is not in existence when the attempted delivery is made ; and the rule that the

acceptance of a deed by the grantee will not be presumed from the beneficial

character of the grant does not apply where the deed is made to a corporation

in esse.^

g. Validity of Deed Signed by Directors or Trustees. If as is sometimes the

case ^ the directors or trustees are the body which is incorporate^, a deed signed

by all, or by a quorum of them, might be regarded as well executed ; and this has

been held in the case of a mortgage signed by all the directors present (presum-
ably a quorum) and sealed with the seal of the corporation and acknowledged by
the signers.*^

h. Effect of Deed of All Shareholders. The shareholders not being joint

owners of the property of the corporation,*^ a deed of conveyance of corporate

property executed by all the shareholders, reciting that they are the " proprietors

and owners of all the shares " will not pass the legal title to the property,*'

although a court of equity may give effect to it.™ The individuals composing

knowledgment " see Chouteau v. Allen, 70 of a deed of a corporation made by its presi-

Mo. 290. What surplusage will not vitiate dent which was held good see Banner v.

the ' acknowledgment " see Crowley v. Wal- Rooser, 96 Va. 238, 31 S. E. 67.

lace, 12 Mo. 143. When substantial compli- 61. Derby Canal Co. r. Wilmot, 9 East 360,

ance that the governing statute is suf- 9 Rev. Rep. 577.

ticient, as where the statute requires the 62. Western E. Corp. v. Babcock, 6 Mete.

officer taking the acknowledgment to cer- (Mass.) 346.

tify that the person acknowledging the 63. Russell v. Freer, 56 N. Y. 67; People

deed " was personally known to him

"

v. Bostwick, 32 N. Y. 445 ; Lovett r. Adams,
and he certifies that such person is 3 Wend. (N. Y.) 380; Pawling y. U. S., 4

"known to him" see Alexander v. Merry, 9 Cranch (U. S.) 219, 2 L. ed. 601.

Mo. 514. For an example of an assignment 64. Whitford v. Laidler, 94 N. Y. 145, 46

of a mortgage held to have been executed in Am. Rep. 131.

substantial compliance with the Minnesota 65. Wall v. Mines, 130 Cal. 27, 62 Pac.

statute see Bowers v. Hechtman, 45 Minn. 386.

238, 47 N. W. 792. See further as to the ac- 66. See supra, I, A, 6.

knowledgment of corporate deeds Stanton v. 67. Gordon v. Preston, 1 Watts (Fa.) 385,

Button, 2 Conn. 527 ; Hartshorn v. Dawson, 26 Am. Dec. 75. See also State University v.

79 111. 108, 111; Merrittv. Yates, 71 111. 636, Detroit Young Men's Soc, 12 Mich. 138,

22 Am. Rep. 128 ; Calumet, etc.. Canal, etc., where a written instrument was similarly

Co. r. Russell, 68 111. 426 ; Heinrich v. Simp- signed.

son, 66 111. 57; Lindley i;. Smith, 46 111. 523; 68. Spurlock v. Missouri Pac. R. Co., 90

TuUy V- Davis, 30 111. 103, 83 Am. Dec. 179. Mo. 199, 2 S. W. 219. See also supra, VI,

Consult a learned and elaborate note in 41 F, 1, a et seq.

Am. Dec. 168. That an acknowledgment of 69. Hopkins v. Roseclare Lead Co., 72 111.

a chattel mortgage taJien before one who is 373; Baldwin v. Canfield, 26 Minn. 43, 1

a shareholder and director of the corpora- N. W. 261 ; Isham v. Bennington Iron Co., 19

tion is void, and that the record of an instru- Vt. 230; Wheelock v. Moulton, 15 Vt. 519;

ment so acknowledged does not constitute Humphreys v. McKissock, 140 U. S. 304, 11

constructive notice, was held in Kothe v. S. Ct. 779, 35 L. ed. 473.

Krag-Eeynolds Co., 20 Ind. App. 293, 50 K E. 70. Swift v. Smith, 65 Md. 428, 5 Atl. 534,

594. For an example of an acknowledgment 57 Am. Rep. 336.
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,

the corporation may, however, covenant for themselves and their heirs that the
corporation shall do certain acts, in which case they will be personally liable upon
such covenant.'^

i. Power of Attorney to Convey or Mortgage Land. Where a corporation
under its corporate seal conferred upon an attorney in fact the power to deal with
its property as he saw fit, and he executed a mortgage thereon, in his own
name and with his own seal, it was held to be a good mortgage of the corporation.'^

A power of attorney of a corporation, authorizing an agent to convey land by
deed in Georgia, signed by the directors and the secretary, and unaccompanied by
the seal of the corporation or by proof that the directors and secretary were author-

ized by the charter to sign for the corporation, is insufficient to authorize the
agent so to convey land.''

j. Manner of Executing Deed From Corporation to Its President. Where the
governing statute authorizes any corporation to convey land by deed under the
corporate seal and signed by the president, a deed of a corporation to its president,

authorized by the board of directors and signed by the president, conveys a good
title.'*

k. Use of Typewriting in Executing Deeds by Corporations. A deed signed
by the president and secretary of a corporation is not defectively executed because
the name of the corporation is typewritten as well as the official titles of the
officers, whose names only are signed in ink.'^

1. Assignment of Choses in Action and of Written Instruments. The mode of

executing an assignment of a chose in action by a corporation will depend upon
the nature of the instrument which it is sought to assign. If it is an evidence of
debt, which in case of an individual may be transferred by mere delivery, then
a delivery by the managing officer of the corporation will be presumptively a
delivery by the corporation.'^ If it is an instrument which in case of an indi-

vidual may be assigned without the use of the seal, then an assignment may be
executed in the name of the corporation witliout its seal, as for instance in the

case of a lease " or a mortgage," either of which may be assigned without seal.

Under a resolution by the directors of a corporation authorizing " the jjroper

officers " to execute an assignment on behalf of the corporation, the assignment
is presumptively well executed by its president and secretary."

3. Evidentiary Matters Conkected With Corporate Seal— a. Seals of Private

Corporations Not Noticed Judicially, but Must Be Proved. Courts do not take

judicial notice of the seals of private corporations, nor do such seals prove them-

71. Tileston v. Newell, 13 Mass. 406. poration executing the assignment to aifix the
72. First Nat. Bank v. Salem Capitol corporate' seal see Murray v. Vanderbilt, 39

Flour-Mills Co., 39 Fed. 89. Barb. (N. Y.) 140; Johnson v. Bush, 3 Barb.
73. Dodge v. American Freehold Land Ch. (N. Y.) 207.

Mortg. Co., 109 Ga. 394, 34 S. E. 672. Com- Examples of good assignments by corpora-

pore Chicago Tip, etc., Co. v. Chicago Nat. tions: Lay v. Austin, 25 Fla. 933, 7 So. 143

Bank, 74 111. App. 439 [affirmed in 176 III. (assignment of mortgage and note); Hutchins
224, 52 N. E. 52]. ' v. Byrnes, 9 Gray (Mass.) 367 (assignment

74. Jones v. Hanna, 24 Tex. Civ. App. 550, of mortgage) ; Musser v. Johnson, 42 Mo. 74,

60 S. W. 279. 94 Am. Dec. 316 (assignment of right of ac-

75. Reynolds v. Atlanta Nat. Bldg., etc., tion under a contract) . That an order run-
Assoc, 104 Ga. 703, 30 S. E. 942. ning, " Please pay Leonard & Atwood my
76. Blake v. Holley, 14 Ind. 383. wages from month to month, as they become
77. Sandford v. Tremlett, 42 Mo. 384. due, and what now may be due," drawn on
78. Gillett V. Campbell, 1 Den. (N. Y.) the clerk of a corporation, and accepted by

520. him for the corporation, is prima facie a mere
79. Carroll v. Cone, 40 Barb. (N. Y.) 220. autliority to pay and not an assignment see

See further as to the proper form of an as- Garrique v. Sidebottom, 3 Mete. (Mass.) 297.
signment of a bond and mortgage by a cor- Case in which an instrument executed by a
poration lioyt v. Shelden, 3 Bosw. (N. Y.) municipal corporation in the form of an as-

267. What will be prima facie evidence to signment of a decree was held to operate only
the officer taking the acknowledgment of au- as a lease see Pafl v. Kinney, 1 Bradf. Surr.
thority on the part of the officer of the cor- (N. Y.) 1.
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selves ; but the fact that what purports to be the seal of a private corporation is

its seal must be proved by the testimony of witnesseSj^hat is to say by someone
familiar with the seal.^^

b. Instrument Signed by Proper Officers, Presumption That What Purports to

Be Corporate Seal Is Such— (i) In General. But this statement must be quali-

fied by the statement that where the instrument is proved to be signed by the

proper oificers of the corporation proof of their signatures carries with it a pre-

sumption of the due execution of the instrument, which included a presumption
of the authenticity of the seal.^V

(ii) Not Neoessary to Produce Witness Who Saw Seal Affixed. It

is not moreover required to prove the seal of a corporation in the same manner
as the seal of an individual, that is, by producing a witness who saw the seal

affixed to the identical instrument ; but where a deed purports to be under the seal

of a corporation it will be sufficient to show that the seal is the official seal of the

corporate body.^^

(in) Not Necessary to Set Out Resolution Adopting Device as
Corporate Seal. It will be concluded moreover from what has already pre-

ceded, that in order to prove that the device annexed to a deed was the seal of

a corporation purporting to execute the deed a resolution of tlie board of directors

adopting such device as the seal of the corporation is not necessary ; since a cor-

poration may adopt the seal of another or even an ink impression.^*

(iv) Effect of Proof That Signers Delivered Instrument as Their
Deed. Proof that the individuals whose names are subscribed to the deed sealed

and delivered the instrument as their deed neither proves the seal of the corpora-

tion nor their authority to execute the deed.^^

c. What Seal Proves When Its Authenticity Is Established— (i) In General.
When the authenticity of the seal is established, either by proof or by presump-
tive evidence as already indicated, it carries with it presumptive or prima facie
proof of everything else which is necessary to the validity of the instrument.

Roundly stated it carries with itprima facie evidence of the assent of the cor-

poration to the deed.^* It carries with it the presumption that the seal was right-

80. New Jersey.—Vaughn v. Hankinson, 35 Massachusetts.— Stebbina v. Merritt, 10
N. J. L. 79; Osborne v. Tunis, 25 N. J. L. Cusli. 27; Mill-Dam Foundery v. Hovey, 21

633; Tours v. Vreelandt, 7 N. J. L. 352, 11 Pick. 417.

Am. Dec. 551. Michigan.— Benedict ». Denton, Walk. 336.
New York.— Jackson v. Pratt, 10 Johns. Missouri.— Chouquette v. Barada, 28 Mo.

381; Mann v. Pentz, 2 Sandf. Ch. 257. 491; St. Louis Public Schools v. Eisley, 28
Pennsylvania.— Farmers', etc., Turnpike Mo. 415, 75 Am. Dec. 131.

Co. V. McCulIough, 25 Pa. St. 303; Grossman Nevada.— Evans v. Lee, 11 Nev. 194.

V. Hilltown Turnpike Co., 3 Grant 225 ; Chew New York.— Du Bois v. Sheppard, 41 N. Y.
V. Keck, 4 Rawle 163; Leazure v. Hillegas, App. Div. 113, 58 N. Y. Suppl. 563.

7 Serg. & R. 313; Foster v. Shaw, 7 Serg. & R. North Oa/rolina.—Benlow v. Cook, 115 N. C.

156. 324, 20 S. E. 453, 44 Am. St. Rep. 454.

South Carolina.— Charleston v. Moorhead, Pennsylvania.— Pennsylvania Natural Gas
2 Rich. 430. Co. v. Cook, 123 Pa. St. 170, 16 Atl. 762.

England.— Moises v. Thornton, 3 Esp. 4, South Carolina.—Josey v. Wilmington, etc.,

8 T. R. 303. R. Co., 12 Rich. 134.

81. Leazure «;. Hillegas, 7 Serg. & R. (Pa.) Tennessee.— Levering v. Memphis, 7

313; Charleston v. Moorhead, 2 Rich. (S. C.) Humphr. 553.

430; Fidelity Ins., etc., Co. v. Shenandoah United States.— Jacksonville, etc., R. etc..

Valley R. Co., 32 W. Va. 244, 9 S. E. 180. Co. v. Hooper, 160 U. S. 514, 16 S. Ct. 379,

82. Georgia.— Solomon's Lodge No. 1, 40 L. ed. 515.

A. 'F. M. t\ Montmollin, 58 Ga. 547. England.— In re Barned's Banking Co.,

Illinois.— Phillips v. Coffee, 17 111. 154, 63 L. R. 3 Ch. 105, 37 L. J. Ch. 81, 17 L. T.

Am. Dec. 357; Wagg-Anderson Woolen Co. v. Rep. N. S. 269, 16 Wkly. Rep. 193.

Lesher, 78 111. App. 678. 83. Foster v. Shaw, 7 Serg. & R. (Pa.)

Kentucky.— Reynolds «. Glasgow Academy, 156; Darnell v. Dickens, 4 Yerg. (Tenn.) 7.

6 Dana 37. 84. Crossman v. Hilltown Turnpike Co., 3

Maryland.— Susquehanna Bridge, etc., Co. Grant (Pa.) 225.

V. General Ins. Co., 3 Md. 305, 56 Am. Dec. 85. Osborne v. Tunis, 25 N. J. L. 633.

740. 86. Reed v. Bradley, 17 111. 321.
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fully affixed to the deed or the other instrument on which it appears.^' In favor

of innocent third parties without notice it cures any antecedent irregularities, such
as the fact that the resolution of the directors authorizing the execution of the

instrument was passed at a meeting at which less than a quorum was present.^

(ii) Is Presumptive EriDENCE OF Authority OF Officers Who Signed,
Sealed, and Acknowledged It— (a) In General. The seal, accompanied
with tlie signature or signatures of the appropriate corporate officer or officers,

becomes^^ma facie evidence that such ofdcer or officers had due authority from
the corporation to execute the instrument, such as casts the burden of proof upon
any party challenging its validity.^^

(b) This Preswmption Not Conolusvoe. This presumption is not conclusive,

but may be rebutted by parol evidence.'^

87.
, Colorado.— Union Gold Min. Co. v.

Bank, 2 Colo. 226.

Connecticut.— Hart v. Stone, 30 Conn. 94.

Florida.— Union Bank v. Call, 5 Fla. 409.
Georgia.— Solomon's Lodge No. 1, A. F. M.

V. Montmollin, 58 Ga. 547.

Illinois.— Reed v. Bradley, 17 111. 321;
Phillips V. Coffee, 17 111. 154, 63 Am. Dec.
357.

Louisiana.— Adams v. His Creditors, 14 La.
454.

Maryland.— Susquehanna Bridge, etc., Co.

V. General Ins. Co., 3 Md. 305, 56 Am. Dec.
740.

Massachusetts,— Burrill v. Nahant Bank, 2

Mclo. 16S, 35 Am. Dec. 395; Mill-Dam
Foundory ?). Hovey, 21 Pick. 417; New Eng-
land Marine Ins. Co. v. De Wolf, 8 Pick. 56.

MicMgam.— Benedict v. Denton, 1 Walk.
336.

Minnesota.— Morris r. Keil, 20 Minn. 581.

Missouri.— Musser v. Johnson, 42 Mo. 74,

97 Am. Dec. 316;' Chouquette v. Barada, 28

Mo. 491 ; St. Louis Public Schools v. Risley,

28 Mo. 415, 75 Am. Dec. 131.

Xevada.— Evans v. Lee, 11 Nev. 194.

Tfew Hampshire.— Flint r. Clinton Co., 1'2

N. H. 430.

Neic Jersey.— Manhattan Mfg., etc., Co. v.

New Jersey Stock Yard, etc., Co., 23 N. J. Eq.

161 ; Leggett v. New Jersey Mfg., etc., Co.,

1 N. J. Eq. 541, 23 Am. Dec. 728.

Neio Yorh.— Whitney v. Union Trust Co.,

65 N. Y. 576; Canandarque Academy v. Mc-
Kcfhnie, 19 Hun 62; Murray v. Vanderbilt,

39 Barb. 140, 149; Bowen v. New York City

Irish Presb. Congregation, 6 Bosw. 245;
Moore r. St. Thomas, 4 Abb. N. Cas. 51; Gil-

lett V. Campbell, 1 Den. 520; Vergennes Bank
r. Warren, 7 Hill 91 ; Jackson r. Campbell,

5 Wend. 572; Lovett v. Steam Saw Mill

Assoc, Paige 54.

Pennsylvania.— Berks, etc.. Turnpike Road
V. Myers, 6 Serg. & R. 12, 9 Am. Dec. 402.

South Ca/rolina.—Josey v. Wilmington, etc.,

R. Co., 12 Rich. 134.

Tennessee.—Levering v. Memphis, 7 Humphr.
553; Hopkins v. Gallatin Turnpike Co., 4
Humphr. 403; Union Bank v. U. S. Bank, 4

Hiimphr. 369; Darnell v. Dickens, 4,Yerg. 7.

United States.— U. S. Bank v. Dandridge,
12 Wheat. 64, 6 L. ed. 552 ; Koehler r. Black
River Falls Iron Co., 2 Black 715, 17 L. ed.

339.

[XII. D, 3. C, (I)]

England.— Scott v. Colburn, 26 Beav. 276,

5 Jur. N. S. 183, 28 L. J. Ch. 635, 7 Wkly.
Rep. 114; Agar v. Athenaeum L. Assur. Soc,
3 C. B. N. S. 725, 4 Jur. N. S. 211, 27 L. J.

C. P. 95, 6 Wkly. Rep. 277, 91 E. C. L. 725;
Royal British Bank v. Turquand, 5 E. & B.

248, 85 E. C. L. 248; Batem'an v. Ashton-
Under-Lyne, 3 H. & N. 323, 27 L. J. Exch.
458, 6 Wkly. Rep. 829; Australian Auxiliary
Steam Clipper Co. v. Mounsey, 4 Jur. N. S.

1224, 4 Kay & J. 733, 27 L. J. Ch. 729, 6
Wkly. Rep. 734.

88. Gloucester County Bank v. Rudry Mer-
thyr Steam, etc., Co., [1895] 1 Ch. 629, 64
L. J. Ch. 451, 72 L. T. Rep. N. S. 375, 2 Man-
son 223, 12 Reports 183.

89. California.'—^Crescent City Wharf, etc.,

Co. V. Simpson, 77 Cal. 286, 19 Pac. 426.

Colorado.— Union Gold Min. Co. v. Bank, 2

Colo. 226.

Illinois.— Indianapolis, etc., R. Co. v. Mor-
ganstern, 103 111. 149; Reed v. Bradley, 17

111. 321; West Side Auction House Co. r.

Connecticut Mut. Ins. Co., 85 111. App. 497
[affirmed in 186 111. 156, 57 N. E. 839];
Wagg-Anderson Woolen Co. v. Lesher, 78 111.

App. 678.

Iowa.— Morse v. Beale, 68 Iowa 463, 27
N. W. 461.

Massachusetts.— Burrill v. Nahant Bank,
2 Mete. 163, 35 Am. Dec. 395.

Missouri.— Chouquette v. Barada, 33 Mo.
249; Missouri Fire Clay Works v. Ellison, 30
Mo. App. 67.

S'eio Yorh.— Lovett v. Steam Saw Mill
Assoc, 6 Paige 54.

Tennessee.— Hopkins v. Gallatin Turnpike
Co., 4 Humphr. 403.

West Virginia.— Boyce v. Montauk GaS
Coal Co., 37'W. Va. 73, 16 S. E. 501.

United States.—Mickey v. Stratton, 17 Fed.
Cas. No. 9,530, 5 Sawy. 475.

90. Nevada.— Sh'aron v. Minnock, 6 Nev.
377.

New Jersey.— Leggett v. New Jersey Mfg.,

etc., Co., 1 N. J. Eq. 541, 23 Am. Dec 728.

Nev} York.— Johnson v. Bush, 3 Barb. Ch.

207 ; Lovett v. Steam Saw Mill Assoc, 6

Paige 54.

Pennsylvania,.— In re Roman Catholic Soc,
6 Ssrg. & R. 498 ; Berks, etc.. Turnpike Road
Co. P. Myers, 6 Serg. & R. 12, 9 Am. Dec. 402.

United States.— Koehler v. Black River
Falls, etc., Co., 2 Black 715, 17 L. ed. 339.
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(c) Merely Shifts Burden of Proof. The effect of it is to shift the burden
of overthrowing the deed upon the party objecting to it, and to require him to

prove by clear and satisfactory evidence the want of authority to execute it.'^

(d) Presence of Corporate Seal Not Estoppel Against Corporation. The fact

of the seal being attached to what purports to be a contract of the corporation

does not therefore estop the corporation from challenging the power of its officers

to make the contract, ^ since they clearly cannot increase their powers by an
unauthorized use of the seal.^^

(e) Instrument Need Not Recite Authority to Execute It. It follows that an
instrument executed under a seal of a corporation need not recite the authority to

execute it, but that this may be proved by evidence aliunde?^
(f) What Evidence Will Overcome This Presumption. This presumption

will not be overcome by evidence of the mere fact that there has been no vote of

the directors authorizing the execution of the instrument ; since there are other

ways of expressing the corporate assent.'^ Quite opposed to this is a holding to

the effect that where the only authority claimed for the executing officers was a
resolution recorded in the minutes of a meeting of the board, proof that there was
not a quorum present at the meeting rebiits the evidence of the valid execution.'^

d. Authority of PFesident to Execute Not Presumed In Absence of Corporate
Seal. The authority of the president of the corporation to execute a mortgage
to which the corporate seal is not attached will not be presumed, but must be
proved aliunde^/

4. What Is Deemed Sufficient Authority to Affix Seal— a. Authority From
Board of Directors. Where the management of the affairs of a corporation is

intrusted by its charter to a board of directors, the corporate seal must be affixed

by the authority of the board of directors in order that it may have force as

such;°^ but it may be affixed by a less number of directors than is necessary to

England.— D'Arcy v. Tamar, etc., R. Co.,

li. R. 2 Exch. 158; Clarke v. Imperial Gas
Light, etc., Co., 4 B. & Ad. 315, 2 L. J. K. B.

50, 1 N. & M. 206, 24 E. C. L. 143 ; Colchester
V. Lawten, 1 Ves. & B. 226, 12 Rev. Rep. 216,

91. Georgia.— Solomon's Lodge, No. 1,

A. F. M. V. Montmollin, 58 Ga. 547 ; Veasey
V. Graham, 17 Ga. 99, 63 Am. Dec. 228. That
the seal of a corporation affixed to a contract

introduced in evidence, accompanied with
proof of the signature of the proper officers

thereto, raises a presumption sufficient to re-

l)ut the allegation of an answer in equity,
,

denying that the contract was signed and
sealed by tlie authority of the corporation,

see Solomon's Lodge No. 1, A. F. M. v. Mont-
mollin, 58 Ga. 547. So of a deed executed by
a banking corporation by its president and
cashier. Veasey v. Graham, 17 Ga. 99, 63

Am. Dec. 228.

Minnesota.— Morris v. Keil, 20 Minn. 531.

Missouri.— Musser v. Johnson, 42 Mo. 74,

97 Am. Dec. 316; Chouquette v. Barada, 28

Mo. 491.

New Hampshire.— Flint v. Clinton Co., 12

N. H. 430.

New Jersey.— Leggett v. New Jersey Mfg.,

«tc., Co., 1 N. J. Eq. 541, 23 Am. Dec. 728.

New York.—Jourdan v. Long Island R. Co.,

115 N. y. 380, '26 N. Y. St. 138, 22 N. E.

153, instrument executed in the name of cor-

poration by its president and secretary, and
sealed with its corporate seal, presumptively

yalid.

West Virginia.— Boyce v. Montauk Gas
Coal Co., 37 W. Va. 73, 16 S. E. 501.

United States.— Koehler v. Black River
Falls, etc., Co., 2 Black 715, 17 L. ed. 339.

Consent of shareholders.— Thus where a,

deed has been thus executed, if the consent of
the shareholders was necessary to the validity

of the transfer, and such consent was not had,
it devolves on the party attacking the deed
to show that fact. Atlantic, etc., R. Co. v.

St. Louis, 66 Mo. 228.

92. Leavenworth v. Rankin, 2 Kan. 357.
93. Osborne v. Tunis, 25 N. J. L. 633;

Jackson v. Campbell, 5 Wend. (N. Y.) 572.
See also supra, XII, D, 1, i.

94. Hart v. Stone, 30 Conn. 94.

95. Fidelity Ins., etc., Co. v. Shenandoah
Valley R. Co., 32 W. Va. 244, 9 S. E. 180.

96. Moore v. St. Thomas, 4 Abb. N. Cas.
(N. Y.) 51.

97. American Sav., etc., Assoc, v. Smith,
122 Ala. 502, 27 So. 919. Nor will his au-
thority be presumed from his attaching a
common paper seal, but it must be the cor-
porate seal. Raub r. Blairstown Creamery
Assoc, 56 N. J. L. 262, 28 Atl. 384.

98. Osborne v. Tunis, 25 N. J. L. 633;
Coryell v. New Hope Delaware Bridge Co., 9
N. J. Eq. 457 ; Van Hook v. Somerville Mfg.
Co., 5 N. J. Eq. 137 ; Leggett v. New Jersey
Mfg., etc., Co., 1 N. J. Eq. 541, 23 Am. Dec.
728; Hoyt v. Thompson, 5 N. Y. 320; Conro
V. Port Henry Iron Co., 12 Barb. (N. Y.) 27;
Jackson i: Campbell, 5 Wend. (N. Y.) 572;

[XII, D, 4, a]
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constitute a legal board of directors, if it be done in pursuance of the direction

of a legal board.''

b. Formal Power of Attorney Not Necessary— (i) Resolution Sufficient.

A power of attorney is not necessary to authorize a corporate officer to make a

deed on behalf of the corporation ; a simple resolution of the board of directors

will be sufficient.-'

(ii) Authority AND Assent of Corposation Inpebsed From Facts and
Circumstances. The governing principle is that the assent of the corporation

to acts done for and on its account may be inferred from facts and circumstances,

as in the case of natural persons ; ^ so that when an individual does an act as the

agent of a corporation, the agency may be shown, either by a corporate act, or

inferred from the same evidence which would justify the inference in the case of

a natural person.*

e. Formal Vote of Directors Need Not Be Shown. Nor is it necessary that this

authority be shown by a formal vote of the board or corporation.*/

5. Conveyances to Corporations — a. Not Necessary to Use Word " Successors."

In a conveyance of land to a corporation sole, the use of the word " successors " is

necessary ; otherwise the deed will carry a life-estate only, to the actual incum-

Com. V. St. Mary's Church Roman Catholic
Soc, 6 Serg. & R. (Pa.) 507.
A deed not countersigned by the secretary,

as required by the by-laws of the company,
and executed by the vice-president instead
of the president, as directed by the resolu-
tion, may nevertheless be a good deed. Smith
V. Smith, 62 111. 493.

99. Van Hook v. Somerville Mfg. Co., 5

N. J. Eq. 137; Berks, etc., Turnpike Road Co.
V. Myers, 6 Serg. & R. (Pa.) 12, 9 Am. Dec.
402.

1. Beckwith v. Windsor Mfg. Co., 14 Conn.
594; Jackson v. Brown, 5 Wend. (N. Y.) 590;
Hopkins v. Gallatin Turnpike Co., 4 Humphr.
(Teun.) 403. Deed executed in pursuance of

a vote of proprietors authorizing a committee
to sell lands. Decker v. Freeman, 3 Me. 338.

See also Jackson v. Walsh, 3 Johns. (N. Y.)
226. That two of a committee of three di-

rectors may seal a deed with the corporate
seal in the absence of the third director see

Union Bridge Co. v. Troy, etc., R. Co., 7 Lans.
(N. Y.) 240.

2. State Bank v. Comegys, 12 Ala. 772, 46
'Am. Dec, 278; Montgomery R. Co. v. Hurst,
9 Ala. 513; Selma, etc., R. Co. v. Tipton, 5

Ala. 787, 39 Am. Dec. 344; Bates v. State
Bank, 2 Ala. 451.

3. State Bank v. Comegys, 12 Ala. 772. 4fi

Am. Dec. 278; Augusta Bank v. Earl, 13 Pet.

(U. S.) 519, 10 L. ed. 274; Rex v. Oxford
Canal Nav. Co., 4 B. & C. 74, 6 D. & R. 86,

30 E. C. L. 487:

4. Hart v. Stone, 30 Conn. 94.

A parol vote not recorded will be sufficient.

Clark V. Pratt, 47 Me. 55.

Board meeting need not have been duly
convened.— It follows that a deed of a cor-

poration, executed pursuant to the direction
of a quorum of the directors, no objection
being then or afterward taken by any mem-
ber of the board, must be considered as a
corporate act, whether the meeting was duly
convened or not. Samuel v. Holladay, 21
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Fed. Cas. No. 12,288, Woolw. 400, McCahon
(Kan.) 214.

Intention to authorize inferred.— Circum-
stances from which the intention of the board
of directors to authorize the secretary to
execute a bond for the submission of a con-

troversy to arbitration was inferred. Madi-
son Ins. Co. V. GriflBn, 3 Ind. 277.
Assignment of corporate property by presi-

dent and secretary, without authority, in-

valid, and not cured by proof of execution
before a commissioner. Murray v. Vander-
bilt, 39 Barb. (N. Y.) 140.

Declarations on a corporate contract un-
necessarily sealed— allegations respecting

the seal rejected as surplusage. State Uni-
versity V. Detroit Young Men's Soc, 12 Mich.
138.

Tracing title through a corporation neces-

sary to produce act of incorporation or in
some way to prove the existence of a body
politic capable of taking and conveying real

estate. Lumbard v. Aldrich, 6 N. H. 269.
Responsibility of a corporation in damages

for the negligent use of its seal, when lia-

bility denied on the ground that such negli-

gence was not the proximate cause of the
plaintiff's loss. England v. Bank of England,
21 Q. B. D. 160, 52 J. P. 580, 57 L. J. Q. B.
418, 36 Wkly. Rep. 880.

When failure of purchaser of corporate
bonds to inquire as to whether the seal and
signatures were honestly and properly at-

tached does not constitute such a want of
care as will prevent him from acquiring a
good title. Citizens' Nat. Bank v. Cincinnati,
etc., Co., 11 Ohio Dec. (Reprint) 703, 29 Cine.
L. Bui. 15.

Deed held to pass no title.— That a deed by
three of four executors, one of them a foreign

corporation disqualified from doing business
in the state, which does not therefore join

with the other officers in executing the deed,

passes no title see Pennsylvania L. Ins. Co. v.

Bauerle, 143 111. 459, 33 N. E. 166.
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bent, who is the first taker.^ But in grants to corporations aggregate, the word
" suceessors," although usually inserted, is not necessary to convey a fee simple

;

for, even if it were admitted that such a simple grant be strictly only an estate

for life, yet as the corporation, unless of limited duration, never dies, such estate

for life is perpetual.*

b. Conveyances to Trustees of Corporations and Associations. Where a con-

veyance is made to the trustees of a named corporation, without mentioning the

names of the trustees, this is in law a conveyance to the corporation.' On the

other hand where the conveyance is made to certain trustees by name, with the

mere addition of their oflBce or trust, as " the trustees of the Methodist Society,"

and to their heirs and assigns forever, this conveys a title, not to the corporation,

but to the trustees, the words following the names of the trustees being regarded
merely as a descriptio personarum?

e. Deed to Corporation Not Duly Created. It is of course essential to the valid-

ity of a conveyance that there should be a grantee ; and therefore a deed to a

supposed corporation which has not been duly incorporated, and which conse-

quently has no legal existence, is a nullity at law and does not divest the grantor

of title.^ Another statement of the reason of the conclusion is that a deed
implies a contract, and that to any contract there must be competent parties.^"

When therefore the deed was to " the people of the County of Otsego " it con-

veyed nothing, because the people had no capacity to take by grant." So it has

been held that a grant to an iraaginai-y corporation is a nullity.'^ But where a

mortgage was executed to a building association, which at the date of the mort-

gage could not sue in its corporate name, and an act was subsequently passed,

which the corporation accepted, enabling it so to sue, it was held that it might
bring an action in its corporate name to foreclose the mortgage.'^ So in an action

of debt on a bond made to the committee or trustees of a corporation, where it

did not appear that any of the trustees were named in the bond, and the bond
was solvendum to the corporation by its true name, it was held that the corpora-

tion might declare in its corporate name on the bond, and might allege that the

bond was made to it by the description of the committee, etc.'* The principle

stated in tiiis paragraph has no application to the case where the corporation to

which the grant is made exists de facto, which in the absence of proof to the con-

trary will be presumed to have the capacity to take a grant of land.'' It should

not escape attention that there is another principle which if properly applied

will destroy the effect of some of the decisions cited in this paragraph, whicli

principle is that where a person makes a deed of grant to a body by the use of a

name which implies that it is a corporation he will be estopped by his deed from
challenging the fact that it is duly incorporated and capable of taking the land,

especially after he has received the consideration for the same ; but the question

whether the corporation is duly organized and capable of taking such a grant will

be left to be decided in a contest between the state and the corporation, to oust

them of their franchises.'* Thus while a banking corporation created by a terri-

5. Shaw, C. J., in Boston v. Sears, 22 Pick. Land Assoc, v. Scholler, 10 Minn. 331; Eus-
(Mass.) 122, 126 [citing Coke Litt. 86, 96, sell v. Topping, 21 Fed. Cas. No. 12,163, 5 Mc-
946; 4 Cruise Dig. 442]. Lean 194.

6. Union Canal Co. v. Young, 1 Whart. 10. Russell v. Topping, 21 Fed. Cas. No.

(Pa.) 410, 30 Am. Dec. 212. 12,163, 5 McLean 194.

7. Keith, etc.. Coal Co. v. Bingham, 97 11. Jackson v. Cory, 8 Johns. (N. Y.) 385.

Mo. 196, 10 S. W. 32. Compare Hager's Town 12. Russell v. Topping, 21 Fed. Cas. No.

Turnpike Road v. Creeger, 5 Harr. & J. (Md.) 12,163, 5 McLean 194.

122, 9 Am. Dee. 495; North St. Louis Chris- 13. Stein v. Indianapolis Bldg. Loan Fund,
tian Church v. McGowan, 62 Mo. 279, 230. etc., Assoc, 18 Ind. 237, 81 Am. Dec. 353.

8. Tower v. Hale, 46 Barb. (N. Y.) 361. 14. New York African Soc. v. Varick, 13

Compare German Land Assoc, v. Scholler, 10 Johns. (N. Y.) 38.

Minn. 331, 338. 15. Myers «. Croft, 13 Wall. (U. S.) 291,

9. Harriman v. Southam, 16 Ind. 190; 20 L. ed. 562.

Douthitt V. Stinson, 63 Mo. 268; German 16. Myers ». Croft, 13 Wall. (U. S.) 291,
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torial legislature could not legally exercise its powers until its charter had been
approved by congress, yet a conveyance of land made to it, if the charter author-

ized it to hold land, could not be treated as a nullity by the grantor, who had
received the consideration of the grant, no judgment of ouster having been ren-

dered against the corporation at the instance of the government.^'''

d. Deed to Inchoate Corpopations. There is judicial authority to the effect

that a conveyance of land to an unincorporated company which goes into posses-

sion under the deed, vests title in such company after its incorporation, as against

one not holding by a superior title. '^ So where a deed conveying land to a
corporation was dated subsequently to the date of its charter but before its organi-

zation it was held a valid conveyance, on the ground that the acceptance of the

deed would be presumed as soon as the corporation was competent to take it, and
that the corporation could accept it as soon as it became organized under its

charter." So it has been held that a deed conveying lands to a corporation

by name before its charter has been obtained, which deed is signed and acknowl-
edged by the grantor but delivered in escrow to a third party, with direction to

retain it until the corporation shall have obtained its charter and organized there-

undei', and then to deliver it to the corporation, and which deed is, after the cor-

poration has obtained its charter and organized thereunder, delivered by such
third person to it, operates as a valid conveyance to the corporation of the land
therein described, from the date of the delivery of the deed to it.^ The govern-

ing pi'inciple is this, as a general rule, a deed delivered in escrow takes effect from
the date of the second delivery ; although it is conceded that this general rule

does not always apply where justice requires a resort to a fiction. If therefore at

the time of the final act from which the deed becomes effectual the grantee is

capable of taking it becomes a good deed. All this in conformity with the

oft-repeated maxim that it is the duty of the courts to uphold, ratlier than to

destroy, deeds.^' On the other hand we find a decision to the effect that a deed
to designated persons " as incorporators " of a named " company," which had not

in fact been incorporated, did not, on tlie grant of a charter to the company, ifso

facto operate to pass to it the legal title to the property in the deed described.^

E. Negotiable Instruments— l. Whether Affixing Corporate Seal Makes
Such Instrument Specialty and Destroys Its Negotiability. There are old decisions

to the effect that to affix the corporate seal to a contract, which otherwise would
be a negotiable instrument of the corporation, has the same effect as it would
have in the case of an individual, namely, that of changing it from a simple con-

tract into a specialty and of destroying its negotiability.^^ The nonsense of this

class of decisions is perceived when it is considered that at common law a corpo-

ration could speak only by its seal. If therefore the seal was affixed the instru-

ment was made of a different effect from what the parties intended ; and if the

seal was not affixed the instrument was a nullity. A more sensible rule was to

regard the affixing of a corporate seal to instruments which in the case of indi-

20 L. ed. ,562; Smith i>. Sheeley, 12 Wall. 27 N. J. Eq. 157; Flagg v. Eames, 40 Vt. 16,

(U. S.) 358, 20 L. ed. 430. 94. Am. Dee. 363.

17. Smith V. Sheeley, 12 Wall. (U. S.) 32. McCandless r. Inland Acid Co., 112 Ga.
358, 20 L. ed. 430. 291, 37 S. E. 419. Compare Frank r. Drenk-

18. Clifton Heights Land Co. v. Randell, hahn, 76 Mo. 508.

82 Iowa 89, 47 N. W. 905. Manner of proving a covenant of warranty
19. Roteh's Wharf Co. v. Judd, 108 Mass. by a corporation see Willis v. Burke, 7 Tex.

224. Compare Wall v. Mines, 130 Cal. 27, 62 Civ. App. 239, 27 S. W. 217.

Pae. 386. 23. Conine r. Junction, etc., R. Co., 3

20. Spring Garden Bank v. Hurlings Lum- Houst. (Del.) 288. 89 Am. Dee. 230; Steele v.

ber Co., 32 W. Va. 357, 9 S. E. 243, 3 L. R. A. Oswego Cotton Mfg. Co., 15 Wend. (N. Y.)

583. 265; Clark r. Farmers' Woolen Mfg. Co., 15

21. Sherwood r. Whiting, 54 Conn. 330, 8 Wend. (N. Y.) 2'56 ; Hopkins v. Railroad Co.,

Atl. 80, 1 Am. St. Rep. 116; Shed v. Shed, 3 3 Watts & S. (Pn.) 410; Frevnl] r. Fitch, 5

N. H. 432; African M, E. Church v. Conover, Whart. (Pa.) 325, 34 Am. Dec. 558. In War-
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viduals would be simple contracts merely as mere surplusage,^ and to uphold the

negotiable character of the instrument according to the real intent of the parties.

This is especially so when we consider that at common law the affixing of the
corporate seal did not necessarily indicate that the instrument was a specialty,

but was a mere mode of expressing the assent of the corporation in every case.^

The view that the presence of a seal destroys the negotiability of an instrument
which would otherwise be negotiable is also disproved by numerous cases wliicli

hold that the bonds of a corporation, whether public or private, wlien they
employ negotiable words, as when they are made payable to the bearer, to tlie

holder, or to order, possess the ordinary incident of negotiable instruments, although
they are issued under seal.^

2. Effkct of Failure to Use Negotiable Words. The effect of failure to use
negotiable words in a written obligation of a corporation is the same as in the case of
an individual ; it prevents the immunities of negotiable paper from attaching to it,

as in case of a mere due-bill which fails to use the word " order " or " bearer." ^

3. Effect of Order Drawn by Corporation on Its Own Treasurer or Other
Fiscal Officer— a. In General. Such an instrument is generally regarded as hav-
ing the effect of a promissory note of the corporation ; ^ although some of the
decisions ascribe to it the quality of a bill of exchange or hold that the holder of
it may treat it as such.^° Other courts hold that such an instrument is in fact a
bill of exchange drawn by the maker upon himself, which in law Is a promissory
note.^"

b. Whether Sueh Instrument Must Be Presented For Payment and Payment
Refused Before Action Can Be Brought Thereon. The manifest intent of the par-

ties to such an instrument is that it shall be presented to the fiscal officer of the
corporation upon whom it is drawn, and payment refused, before the corporation
shall be deemed to be in default, and before action can be brought thereon. But
there is judicial authority to the effect that the drawing of the order is of itself

equivalent to a presentment, and that consequently an action may be maintained
thereon without a previous presentment or demand of payment upon the officer

upon whom it is drawn,^' thus putting the corporation in default where it has

made no default and subjecting it to be disgraced where it has done no wrong.^^

4. Authority to Execute Commercul Paper. This subject has been discussed

in a former subdivision when treating of the powers of ministerial officers and
agents of corporations.^ The authority of a particular officer of a corporation,

such as its treasurer, to execute promissory notes in its behalf, will generally be

ren v. Lynch, 5 Johns. (N. Y. ) 239, it was 27. Sears v. Illinois Wesleyan University,
conceded by counsel on both sides and by the 28 111. 183.

court. Kent, C. J. (afterward chancellor), 28. Indiana, etc., R. Co. v. Davis, 20 Ind.

presiding and delivering the opinion, that a 6, 83 Am. Dec. 303; Floyd County 17. Day, 19
sealed note is not negotiable. In Gljm v. Ind. 450; Marion, etc., R. Co. v. Hodge, 9 Ind.

Baker, 13 East 509, 12 Rev. Rep. 414, the 163; Hasey v. White Pigeon Beet Sugar Co.,

court of king's bench seems to have hesitated 1 Dougl. (Mich.) 193; Fairchild v. Ogdens-
about recognizing India bonds as negotiable, burgh, etc., R. Co., 15 N. Y. 337, 69 Am. Dec.

but parliament immediately interfered and de- 606.

clared them negotiable instruments. 29. Kaslcaskia Bridge Co. r. Shannon, 6

24. Jones v. Horner, 60 Pa. St. 214. 111. 15.

25. Columbia Cent. Nat. Bank f. Charlotte, 30. Marion, etc., R. Co. v. Dillon, 7 Ind.

etc., E. Co.. 5 S. C. 156, 22 Am. Rep. 404; Fairchild v. Ogdensburgh, etc., R. Co.,

12. ,
15 W. Y. 337, 69 Am. Dec. 606.

2'6. See infra, XVIII, A, 1, h, (i), (a). 31. Indiana, etc., R. Co. v. Davis, 20 Ind.

That the effect of a paper seal attached 6; Hasey v. White Pigeon Beet Sugar Co., 1

without authority will not be to destroy the Dougl. (Mich.) 193; Fairchild v. Ogdensburgh,
negotiability of what would otherwise be a etc., R. Co., 15 N. Y. 337, 69 Am. Dec. 606.

promissory note, but that such a simulated 32. One court has had the sense and justice

seal will be rejected as " a piece of un- to hold otherwise. Marion, etc., R. Co. v.

necessary ornament," see Mackay v. St. Hodge, 9 Ind. 163; Marion, etc., R. Co. v.

Mary's Church, 15 R. I. 121, 23 Atl. 108, 2 Dillon, 7 Ind. 404.

Am. St. Rep. 881, 886. 33. See sufra, X.
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sought for in its by-laws ;
'* and if not found there may be inferred from the cus-

tom of the corporation, that is to say, from its uniform habit of acting.'*' And
where the directors of a corporation have by a uniform course of conduct held
their treasurer out to the public as the fiscal agent of the corporation, and as hav-

ing the authority to bind it by the execution and indorsement of promissory notes,

they will be estopped, as againSt one acting on the faith of his possessing such
power, from denying it, unless the transaction is of a nature so unusual as to put
him on inquiry.'^

5. Rule of " Undisclosed Principal " Does Not Apply in Case of Commercial
Paper. The rule which enables a party to a written contract to go behind the

contract and to charge the undisclosed principal for whom the party acts does not

apply either to bills of exchange or to negotiable promissory notes ; but none but
the parties named in the instrument, either by name or firm, can be made liable

to an action upon it.^

6. Negotiable Instruments How Executed, Indorsed, or Accepted so as to Bind

Corporation and Exonerate Officer or Agent— a. Effect of Adding Descriptive

Terms— (i) In General. If therefore the agent of a corporation desire to

execute a negotiable instrument in behalf of the corporate body, care must be
exercised to make it binding upon the corporation in terms ; otherwise parol

evidence will not be admitted to add to- its effect. It will not be sufficient for

the signers of such an obligation to add to their names such descriptive terms as

" directors," " trustees," " committee." ^ This is also held to be true as to the lia-

34. Foster r. Ohio-Colorado Reduction,
etc., Co., 17 Fed. 130, 5 MeCrary 329.

35. Foster v. Ohio-Colorado Reduction,
etc., Co., 17 Fed. 130, 5 McCrary 329.

36. Page v. Fall River, etc., R. Co., 31

Fed. 257.
37. Parke, B., in Beckham v. Drake, 9

M. & W. 79, 96. See also Yates v. Nash, 8
C. B. N.. S. 581, 6 Jur. N. S. 1343, 29 L. J.

C. P. 306, 2 L. T. Rep. N. S. 430, 8 Wkly.
Rep. 764, 98 E. C. L. 581; Duoarry v. Gill, 4
C. & P. 121, 19 E. C. L. 436; Lloyd v. Ashby,
2 C. & P. 138, 12 E. C. L. 493 ; Cowie v. Stir-

ling, 6 E. & B. 333, 2 Jur. N. S. 663, 25 L. J.

Q. B. 335, 4 Wkly. Rep. 543, 88 E. C. L. 333;
Storm /. Stirling, 3 E. & B. 832, 17 Jur. 788,
23 L. J. Q. B. 298, 77 E. C. L. 832 ; Eastwood
V. Bain, 3 H. & N. 738, 28 L. J. Exch. 74, 7

Wkly. Rep. 90; Daniell Neg. Instr. § 303.

38. Illinois.— Burlingame v. Brewster, 79
111. 515, 22 Am. Rep. 177; Powers t'. Briggs,

79 111. 493, 22 Am. Rep. 175.

Indiana.— Hays v. Cruteher, 54 Ind. 260

;

Mears v. Graham, 8 Blackf. 144. Compare
Pitman v. Kintner, 5 Blackf. 250, 33 Am. Dee.
461.

lowa.^^ Cattron v. Manchester First Univer-
salist Soc, 46 Iowa 106.

Kentvchy.— Caphart I'. Dodd, 3 Bush 584,

96 Am. Dec. 258 ; Trask v. Roberts, 1 B. Mon.
201 ; McBeam v. Morrison, 1 A. K. Marsh.
445.

il/amc.— Sturdivanf r. Hull, 59 Me. 172, 8

Am. Rep. 409; Chick r. Trevett, 20 Me. 462,

37 Am. Dec. 68 ; Fogg v. Virgin, 19 Me. 352,
36 Am. Dec. 757.

Massachusetts.—-Morell v. Codding, 4 Allen
403; Haverhill Mut. F. Ins. Co. v. Newhall, 1

Allen 130; Fiske v. Eldridge, 12 Gray 474;
Jefts V. York, 4 Cush. 371, 50 Am. Dee. 791,
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10 Cush. 392'; Packard c. Nye, 2 Mete. 47;

Simonds v. Heard, 23 Pick. 120, 34 Am. Dec.

41 ; Bradlee v. Boston Glass Manufactory, 16

Pick. 347. Contra, Mann v. Chandler, 9 Mass.
335 [overruled in Barlow v. Lee Cong. Soc, 8

Allen 460] ; Foster i: Fuller, 6 Mass. 58, 4
Am. Dec. 87.

Minnesota.— Bingham v. Stewart, 13 Minn.
106.

Neiv Hampshire.— Weare v. Gove, 44 N. H.

196; Savage v. Rix, 9 N. H. 263; Underbill t.

Gibson, 2 N. H. 352, 9 Am. Dee. 82. Compare
Packets Despatch Line v. Bellamy, 12 N. H.

205, 37 Am. Dec. 206.

New York.— Ve Witt v. Walton, 9 N. Y.

571; Barker v. Mechanics' P. Ins. Co., 3 Wend.
94, 20 Am. Dec. 664; Hills r. Bannister, 8

Cow. 31.

Ohio.— Collins c. Buckeve State Ins. Co.,

17 Ohio St. 215, 93 Am. Dec. 612.

Texas.— Gregory v. Leigh, 33 Tex. 813.

Vermont.— Pomeroy v. Slade, 16 Vt. 220.

Compare Roberts v. Button, 14 Vt. 195.

"West Virginia.— Scott v. Baker, 3 W. Va.
285.

England.—-Dutton r. Marsh, L. R. 6 Q. B.

361, 49 L. J. Q. B. 175, 24 L. T. Rep. N. S.

470, 19 Wkly. Rep. 754; Maclae )'. Sutherland,

2 C. L. R. 1320, 3 E. & B. 1, 18 Jur. 942, 23

L. J. 0- B. 229, 2 Wkly. Rep. 161, 77 E. C. L.

1; Penkivil v. Connell, 5 Exch. 381, 19 L. J.

Exch. 305; Healey v. Story, 3 Exch. 3, 18

L. J. Exch. 8 ; Bottomley v. Fisher, 1 H. & 0.

211, 8 Jur. N. S. 895, 31 L. J. Exch. 417, 6

L. T. Rep. N. S. 688, 10 Wkly. Rep. 669;
Price V. Taylor, 5 H. & N. 540, 6 Jur. N. S.

402, 24 J. P. 470, 29 L. J. Exch. 331, 2 L. T.

Eep. N. S. 221, 8 Wkly. Rep. 419.

Compare McWhorter v. Lewis, 4 Ala. 198;
Klostermann v. Loos, 58 Mo. '290.
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bility of corporate officers as indorsers,^' drawers of bills of exchauge,** and
accepters of the same.'" - If the agent or agents introduce their names into the

body of the note, they should state that they act as " directors," " trustees," etc.,

" for," " on account of," or " in behalf of the company," **

(ii) Doctrine That This Mode of Signing Lets in Parol Evidence to
Show Who Is Bound. In other cases it is held that the addition to the name
signed of the official character of the person so signing is such an indication of

39. Illinois.— Melntire v. Preston, 10 111.

48, 48 Am. Dee. 321.

Indiana.— Vater v. Lewis, 36 Ind. 288, 10
Am. Eep. 29.

Maine. — Nichols v. Frothingham, 45 Me.
220, 71 Am. Dec. 539.

Massachusetts.— Towne v. Rice, 122 Mass.
67 ; Fiske v. Eldridge, 12 Gray 474. '

S'^ety Hampshire.— Nicholas v. Oliver, 36
N. H. 218.

Neio York.— Contra, New York 'City Mar.
Bank v. Clements, 31 N. Y. 33; Baboock r.

Beman, 11 N. Y. 200; Clark v. Titcomb, 42
Barb. 1^2; Merchants' Bank v. McCoU, 6
Bosw. 473; Scott v. Johnson, 5 Bosw. 213;
Knight V. Lang, 2 Abb. Pr. 227; Mott v.

Hicks, 1 Cow. 513, 13 Am. Dec. 550; Utica
Bank v. Magher, 18 Johns. 341.

Pemnsylvamia.— Compare Sharpe v. Bellis,

61 Pa. St. 69, 100 Am. Dec. 618.

Wisconsin.— Kennedy v. Knight, 21 Wis.
340, 94 Am. Dee. 543.

VnMed States.— Chillicothe Branch Ohio
State Bank v. Fox, 5 Fed. Cas. No. 2,683, 3

Blatchf. 431.

40. Tiicker Mfg. Co. v. Fairbanks, 98 Mass.
101; Mayhew v. Prince, 11 Mass. 54; Rand v.

Hale, 3 W. Va. 495, 100 Am. Dec. 761. A for-

tiori this is the rule where the signatures of

the makers are bald of any designation of

agency whatever. See Bass v. O'Brien, 12

Gray (Mass.) 477; Bank of British North
America v. Hooper, 5 Gray (Mass.) 567, 66
Am. Dec. 390 ; Leadbitter v. Farrow, 5 M. & S.

345, 17 Rev. Rep. 345. Contra to the state-

ment in the text is Kean v. Davis, 21 N. J. L.

683, 47 Am. Dec. 182; Conro v. Port Henry
Iron Co., 12 Barb. (N. Y.) 27; Hicks v. Hinde,

9 Barb. (N. Y.) 528.

41. Slawson v. Loring, 5 Allen (Mass.)

340, 81 Am. Dec. 750; Moss v. Livingston, 4
N. Y. 208; Tassey v. Church, 4 Watts & S.

(Pa.) 346; Alexander v. Sizer, L. R. 4 Exch.
102, 38 L. J. Exch. 59, 20 L. T. Rep. N. S.

38.

This liability, however, is only prima facie

and may be rebutted by showing that the ac-

cepter acted as agent of and by authority of

the corporation, and that plaintiflf was aware
of the fact at the time of taking the draft.

Lazarus v. Shearer, 2 Ala. 718; Hascall v.

Life Assoc, of America, 5 Hun (N. Y.) 151

[affirmed in 66 N. Y. 616]; Brucg u. Lord, 1

Hilt. (N. Y.) 247. See in this connection

Okell V. Charles, 34 L. T. Rep. N. S. 822 [cited

in Evans Agency 177, 185]. Contra to the

foregoing Shelton v. Darling, 2 Conn. 435;

Amison v. Ewing, 2 Coldw. (Tenn.) 366.

If the drawee be addressed in the bill, with-

out anything therein implying that he is to act

[65]

as an agent in accepting it, he will be person-

ally bound by his acceptance, although he

makes use of terms indicating that he accepts

as an agent. Bult v. Morrell, 12 A. & E. 745,

10 L. J. Q. B. 52, 40 E. C. L. 369 ; Nicholls v.

Diamond, 2 C. L. R. 305, 9 Exch. 154, 23 L. J.

Exch. 1, 2 Wkly. Rep. 12, 24 Eng. L. & Eq.

403 ; Ducarry v. Gill, 4 C. & P. 121, 1 M. & M.
450, 19 E. C. L. 436; Thomas v. Bishop, 2

Str. 955; Mare v. Charles, 5 E. & B. 978, 2

Jur. N. S. 234, 25 L. J. Q. B. 119, 4 Wkly.
Rep. 267. 85 E. C. L. 978.

On the other hand a bill addressed to a
company by its corporate name and accepted

by authorized officers of the company in its

behalf binds the company and not the accept-

ers personally. Halford v. Cameron's Coal-

brook Steam Coal, etc., R. Co., 16 Q. B. 442,

15 Jur. 335, 20 L. J. Q. B. 160, 71 B. C. L.

442; Edwards v. Cameron's Steam Coal, etc.,

R. Co., 6 Exch. 269; Jenkins v. Morris, 16

M. & W. 877. Compare Penrose v. Martyr,
E. B. & E. 499, 5 Jur. N. S. 362, 28 L. J.

Q. B. 28, 96 E. C. L. 499.

But a bill addressed to the treasurer of a
company individually and accepted by the
company binds neither the company nor its

officer. Walker v. Bank, 9 N. Y. 582.

43. Alabama.— Roney v. Winter, 37 Ala.

277.

California.— Blanchard v. KauU, 44 Cal.

440; Haskell v. Cornish, 13 Cal. 45.

Indiama.— McHenry v. Duffield, 7 Blackf.

41.

Kentucky.— But see McCalla v. Rigg, . 3

A. K. Marsh. 259.

Mame.— Andrews v. Estes, 11 Me. 267, 26
Am. Dec. 521.

Massachusetts.— Shoe, etc., Nat. Bank v.

Dix, 123 Mass. 148, 25 Am. Rep. 49; Barlow
V. Lee Cong. Soc, 8 Allen 460; Bradlee v.

Boston Glass Manufactory, 16 Pick. 347.

Minnesota.— Sanborn v. Neal, 4 Minn. 126,

77 Am. Dec. 502.

New Hampshire.— Dow v. Moore, 47 N. H.
419.

OWo.— Titus V. Kyle, 10 Ohio St. 444.

England.— Dutton v. Marsh, L. R. 6 Q. B.

361, 40 L. J. Q. B. 175, 24 L. T. Rep. N. S.

470, 19 Wkly. Rep. 754; Allen v. Sea, etc.,

Assur. Co., 9 C. B. 574, 14 Jur. 870 note, 19

L. J. C. P. 305, 67 E. C. L. 574; Forbes v.

Marshall, 11 Exch. 166, 24 L. J. Exch. 305,

4 Wkly. Rep. 480; Healey v. Story, 3 Exch.
3, 18 L. J. Exch. 8; Lindus v. Melrose, 2
H. & N. 293, 3 H. & N. 177, 4 Jur. N. S. 488,
27 L. J. Exch. 326, 6 Wkly. Rep. 441; Aggs
V. Nicholson, 1 H. & N. 165, 25 L. J. Exch.
348, 4 Wkly. Rep. 776; Bowen v. Morris, 2
Taunt. 374.
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the representative character of such a person as will warrant a resort to parol

evidence to prove extrinsic circumstances, such as to whom the consideration

passed and the credit was given, the agent's authority, etc., by which the respec-

tive liability of the principal and agent may be determined.*'

b. Effect of DiFeetion to Place to Account of Some Company. The direction

to place to the account of some company named in the body of the bill, coiipled

with the circumstance that the person signing the bill adds to his name some
designation of agency will in general be sufficient to make the draft that of the
corporation."

e. Rule Where Name of Corporation Is Set Out in Body of Instrument as Party
Promising to Pay. If in the body of the note the corporation is set out as the

party promising to pay, although the note is signed by the agents without the

name of the corporation in the signature, the intention is plain to bind the corpo-

ration instead of the individual signers.''^

d. Rule Where Note Is Signed in Corporate Name With Name of Agent Follow-

ing. And so if the note is signed in the corporate name with the name of the

agent following it is the note of the corporation and not of the agent.^

e. Exception Where Agent Habitually Signs by His Own Name as " Agent."
Although as a general rule where sueh an instrument is signed by a person with
the addition of " agent," " trustee," etc., the descriptive word is rejected and the

agent is bound,*'' yet it has been held that this is not the case where it is shown
that the agent habitually signs for the corporation in that way,** a doctrine which
necessarily lets in parol evidence to show who is bound.

f. Parol Evidence When Admissible to Explain Who Is Bound. , The gen-

eral rule is that parol evidence* is not admissible to show that a party is.

bound who is not named as such on the face of the instrument. *' But some
courts admit an exception, even in the case of negotiable instruments, to the

effect that where the terms of the instrument are so ambiguous, equivocal, uncer-

tain, or unintelligible, that it cannot be definitely known whether the principal or

agent was intended to be bound, parol evidence will be heard to solve the diffi-

culty and to show the real intent of the parties.^ But it should be shown that

the payee of the note had knowledge, or at least the full means of knowledge,

that the makers of the note were promising as agents, duly authorized, of the

43. ComiecUeut.— Johnson v. Smith, 21 N. Y. 546, 84 Am. Dec. 298 [affirming 40

Conn. 627; Hovey «. McGill, 2 Conn. 680. Barb. 179]; Thompson v. Tioga R. Co., 36

/raditmo.— Means u. Swormstedt, 32 Ind. 87, Barb. 79; Safford v. Wyckoflf, 1 Hill 11, 4

2 Am. Rep. 330. Hill 442.

Maryland.— Wyman v. Gray, 7 Harr. & J. England.— Forbes v. Marshall, 11 Exeh.

409. 166, 24 L. J. Exch. 305, 4 Wkly. Rep.

Missouri.— McCIellan v. Reynolds, 49 Mo. 480.

312; Smith V. Alexander, 31 Mo. 193. 45. Hall v. Crandall, 29 Cal. 467, 89 Am.
New Hampshire.— Despatch Line v. Bel- Dec. 64; Hall v. Auburn Turnpike Co., 27

lamy Mfg. Co., 12 N. H. 205, 37 Am. Dec. Cal. 255, 87 Am. Dec. 75; Shaver v. Ocean

203. Min. Co., 21 Cal. 45; Yowell v. Dodd, 3

New York.— Hood v. Hallenbeck, 7 Hun Bush (Ky.) 581, 96 Am. Dec. 256; Com-

362. mercial Bank v. Newport Mfg. Co., 1 B. Mon.
The signers are only prima facie liable in (Ky.) 13, 35 Am. Dec. 171; Whitney v.

such cases. Drake v. Flewellen, 33 Ala. 106; Stow, 111 Mass. 368; Shotwell v. McKown,
Haile v. PeirCe, 32 Md. 327, 3 Am. Rep. 139; 5 N. J. L. 828.

Fitch «;. Lawton, 6 How. (Miss.) 371; Brock- 46. Bird v. Daggett, 97 Mass. 494;

way V. Allen, 17 Wend. (N. Y.) 40. Draper v. Massachusetts Steam Heating Co.,

44. California.— Sa.jT(s v. Nichols, 5 Cal. 5 Allen (Mass.) 338.

487, 7 Cal. 535, 68 Am. Dec. 280. 47. See supra, XII, E, 6, a, (I).

Co»«ect40«*.—Witte v. Derby Fishing Co., 48. Hovey v. Magill, 2 Conn. 680.

2 Conn. 260. 49. Byles BillS:, 37.

Massachusetts.— Slawson v. Loring, 5 Al- 50. Sayre v. Nichols, 7 Cal. 535, 68 Am.

leu 340, 81 Am. Dec. 750 ; Fuller v. Hooper, Dee. 280 ; Haile v. Peirce, 32 Md. 327, 3 Am.

3 Gray 334; Tripp v. Swanzey Paper Co., Rep. 139; Melledge v. Boston Iron Co., 5

13 Pick. 291. Cush. (Mass.) 158, 51 Am. Dec. 59; Gerber

New Vor/c— Olcott v. Tioga R. Co., 27 v. Stuart, 1 Mont. 172.
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corporation ; for " it is well settled that a man, contracting with another, cannot
shield himself as agent, unless he give notice at the time that he is so, or it be
known in some other way to the person with whom he deals." ^'

g. When Corporation Estopped to Set Up Informality in Execution. U pon a

principle hereafter considered,^^ if the corporation receives the benefit of the

transaction with full knowledge, it becomes estopped from setting up that the

instrument was not drawn in conformity with its by-laws.^^

h. Forms Helped Out by Adding Seal of Corporation. . There are modern
judicial holdings to the effect that, although the instrument does not in its body
purport to be the promissory note of a corporation, and although the addition of

descriptive words to the name of the person signing it may, under former theories,

be rejected as surplusage, yet where the seal of the corporation is added thereto,

the seal may be noticed for the purpose of showing the real intent of the instru-

ment, especially where parol evidence shows it to have been affixed by the proper
officers of the corporation. The reason being that to impress the proper seal of

the corporation upon an instrument is in a sense to sign the corporate name to

the instrument.^
i. Execution by Agent " For," " on Account," " in Behalf of " Company, Etc.

Some doubt has been expressed upon the question whether a signing in the form
of words contained in the above head-line, as " for A B, by C D," is a signing

which binds the principal or the agent. The better opinion is that such a signing

imports exactly what it says : That the signer affixes his. signature intending to

bind not himself, but the person for whom he professes to sign.'^ If therefore a
promissory note contain a stipulation that it is "for," "on account of," or "in
behalf of " the company, or words to the like effect, it will be construed as the

note of the company, unless it contain other language excluding this interpreta-

tion.'^ When therefore an agent of a corporation executes an instrument in his

own name, expressing that it is for the company, this will be a good execution by
the company.'^ And it is sufficient within this rule that the words " for the com-
pany," or " on behalf of the company," are appended to the signature.^ But of

\
51. Broekway v. Allen, 17 Wend. (N. Y.) 38 L. J. Bxch. 59, 20 L. T. Rep. N. S. 38;

40, 43. See also Mollhenny Co. n. Blum, 68 Deslandes v. Gregory, 2 E. & E. 602, 6 Jur.

Tex. 197, 4 S. W. 367; Seaber «. Hawkes, 5 N. S. 651, 30 L. J. Q. B. 36, 2 L. T. Rep.

M. & P. 549. N. S. 634, 8 Wkly. Rep. 585, 105 E. C. L.

52. See infra, XV, C, 2, e. 602. See also Tucker Mfg. Co. v. Fairbanks.

53. St. Louis, etc., R. Co. v. Tiernan, 37 98 Mass. 101, where the subject is discussed

Kan. 606, 15 Pac. 544. by Gray, J.

54. Scanlan v. Keith, 102 111. 634, 40 Am. 56. California.— Haskell v. Cornish, 13

Rep. 624 (parol evidence also admissible to Cal. 45.

show the incorporation of the company and Maine.— Andrews v. Estes, 11 Me. 267,
the character of its business, for the pur- 26 Am. Dec. 521.

pose of making it appear that it was the Massachusetts.— Bradlee v. Boston Glass
note of the corporation) ; Means v. Sworm- Manufactory, 16 Pick. 347.

stedt, 32 Ind. 87, 2 Am. Rep. 330 ; Guthrie New Hampshire.— Dow v. Moore, 47 N. H.
V. Imbrie, 12 Oreg. 182, 6 Pac. 664, 53 Am. 419.

Rep. 331. Contrary to these holdings is a England.— Healey v. Story, 3 Exch. 3, 18

case already referred to where the queen's L. J. Exch. 8.

bench division refused to give any effect to The contrary, decided in McCalla v. Rigg,

the seal of a company on a promissory note, 3 A. K. Marsh. (Ky.) 259, would seem to

although it seems perfectly plain that the be without the support of other authority.

instrument was intended and understood as 57. Northwestern Distilling Co. v. Brant,

binding the company only. Button v. Marsh, 69 111. 658, 18 Am. Rep. 631 (per Shel-

L. R. 6 Q. B. 361, 40 L. J. Q. B. 175, 24 don, J.) ; Mussey v. Scott, 7 Cush. (Mass.)

L. T. Rep. N. S. 470, 19 Wkly. Rep. 215, 54 Am. Dec. 719; Wilks v. Back, 2

754. East 142, 6 Rev. Rep. 409.

55. Rice v. Gove, 22 Pick. (Mass.) 158, 58. Winship v. Smith, 6l Me. 118; Sheri-

33 Am. Dec. 724; Ballou v. Talbot, 16 Mass. dan v. Carpenter, 61 Me. 83; Atkins v.

461, 8 Am. Dec. 146; Emerson v. Providence Brown, 59 Me. 90; Tucker Mfg. Co. v. Fair-

Hat Mfg. Co., 12 Mass. 237, 7 Am. Dec. 66,; banks, 98 Mass. 101; Draper v. Massachu-
Long V. Colburn, 11 Mass. 97, 6 Am. Dec. setts Steam Heating Co., 5 Allen (Mass.)

160; Alexander v. Sizer, L. R. 4 Exch. 102, 338; Ballou v. Talbot, 16 Mass. 461, 8 Am.

[XII, E, 6, i]
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course the same words written in the body of the instrument will have the same
efEect as when appended to the signature/'"

j. Notes Executed in Name of Corporation and Signed by Agent Offleially.

Notes in which the corporation is mentioned in the body of the instrument as the

party promising to pay, wliich are signed by the agent officially, that is to say, for

example, with the addition of his official designation after his signature, are gen-

erally held to be the obligation of, the corporation, and not the personal obliga-

tion of the signer.^

k. Notes and Bills Made to Order of Treasurer, Cashier, Etc., Import Obliga-

tion Payable to Corporation Which May Maintain Action Thereon. A promissory

note payable to a person described as the treasurer of a company which is named
is a promise to pay to the company, and it may maintain an action thereon/' So
a bill drawn in favor of a person described as " cashier " is drawn in favor of the

bank of which he is cashier/^

1. Forms in WMeh Use of Words " Jointly and Severally " Are Held to Import
Individual Liability. In many cases where the instrument is signed by more than

one person the use of the words " jointly and severally," in the body of the instru-

ment, is held to be decisive of the meaning of the instrument, and to import an
individual liability on the part of the signers ; although in some of the cases the

form of language is such that but for the use of these words the instrument would
import a liability on the part of the corporation merely.^

Dee. 146. Contra, Morell v. Codding, 4
Allen (Mass.) 403.

59. Chipman v. Foster, 119 Mass. 189:
Lamson, etc., Mfg. Co. v. Russell, 112 Mass.
387 ; Simpson «. Garland, 72 Me. 40, 39 Am.
Eep. 297; Nobleboro v. Clark, 68 Me. 87,

28 Am. Eep. 22.

Illustrations of the foregoing rule may be
found in Simpson v. Garland, 72 Me. 40, 39
Am. Eep. 297; Nobleboro v. Clark, 68 Me.
87, 28 Am. Eep. 22 [the opinion of the
majority of the court in this case is forti-

fied by a remark of Crompton, J., in Lindus
V. Melrose, 3 H. & N. 177, 178, 4 Jur. N. S.

488, 27 L. J. Bxch. 326, 6 Wkly. Eep. 441]

;

Ballou V. Talbot, 16 Mass. 461, 8 Am. Dee.

146; Long v. Colburn, 11 Mass. 97, 6 Am.
Dec. 160; Alexander v. Sizer, L. E. 4 Exch.
102, 38 L. J. Exch. 59, 20 L. T. Eep. N. S.

38; Allen f. Sea, etc., Assur. Co., 9 C. B.

574, 14 Jur. 870 note, 19 L. J. C. P. 305,

67 E. C. L. 574; Lindus v. Melrose, 2 H. & N.
293; Aggs v. Nicholson, 1 H. & N. 165, 25

L. J. Exch. 348, 4 Wkly. Eep. 776. See
also the liberal construction adopted in

Okell V. Charles, 34 L. T. Eep. N. S. 822.

Gompa/re Hall v. Smith, 1 B. & C. 407, 2
D. & E. 584, 1 L. J. K. B. 0. S. 142, and
Ex p. Clark, 9 Jur. 931, 15 L. J. Bankr. 3,

14 M. & W. 469, 1 Phil. 562, 19 Eng. Ch.

562, and Bank of British North America v.

Hooper, 5 Gray (Mass.) 567, 66 Am. Dec.

390. See to the contrary an idiotic decision

where a note running " we, as trustees of

the Summerfield M. E. Church, for and in

behalf of said church, promise to pay," etc.,

which note was signed by five persons, add-
ing the words after the signature of the
list, "trustees Summerfield M. E. Church,"
was held not to bind the church and to bind
the trustees only. Dennison v. Austin, 15

Wis. 334. See also Fredendall v. Taylor, 23
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Wis. 538, 99 Am. Dec. 203, where the pre-

ceding case is cited.

60. Shaver v. Ocean Min. Co., 21 Cal. 45;
Commercial Bank v. Newport Mfg. Co., 1

B. Mon. (Ky.) 13, 35 Am. Dec. 171; Shot-

well V. McKown, 5 N. J. L. 973. See also

Yowell V. Dodd, 3 Bush (Ky.) 581, 96 Am.
Dec. 256; Whitney v. Stow, 111 Mass. 368.

Compare Hall v. Crandall, 29 Cal. 567, 89

Am. Dec. 64; Hall v. Auburn Turnpike Co.,

27 Cal. 255, 87 Am. Dec. 75. For further

discussion of plaintiii's remedy in cases like

the foregoing see Lander v. Castro, 43 Cal.

497, where the principle of the decision is

reaffirmed.

61. Vater v. Lewis, 36 Ind. 288, 10 Am.
Eep. 29. Compare Meikel v. German Sav.

Fund Soc, 16 Ind. 181; Jones v. Cincinnati

Type Foundry Co., 14 Ind. 89.

63. Barney v. Newcomb, 9 Cush. (Mass.)

46; Baldwin v. Newbury Bank, 1 Wall.

(U. S.) 234, 17 L. ed. 534.

63. Healey v. Story, 3 Exch. 3, 18 L. J.

Exch. 8. See to the same effect Haskell v.

Cornish, 13 Cal. 45; Bradlee v. Boston Glass
Manufactory, 16 Pick. (Mass.) 347 (not-

withstanding the words " promise to pay,"
etc., " for the Boston Glass Manufactory,"
plaintiff in action on the note against the

company nonsuited) ; Dutton v. Marsh, L. E.

6 Q. B. 361, 40 L. J. Q. B. 175, 24 L. T. Eep.
N. S. 470, 19 Wkly. Eep. 754; Maclae v.

Sutherland, 2 C. L. E. 1320, 3 E. & B. 1. 37,

18 Jur. 942, 23 L. J. Q. B. 229, 2 Wkly.
Eep. 161, 77 E. C. L. 1; Forbes v. Marshall,

11 Exch. 166, 24 L. J. Exch. 305, 4 Wkly.
Eep. 480; Penkivil v. Connell, 5 Exch. 381,

19 L. J. Exch. 305 (although the note ran
"for ourselves and other shareholders of

the said Company, jointly and severally

promise to pay . . for value received on ac-

count of the Company " ) ; Bottomley v.
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7. Acceptance by Corporations— a. Acceptance by Corporate Agent in His Own
Name. The rule as already considered, relating to the execution of written con-

tracts by corporations, whereby an agent who merely signs his own name with
the addition of a word designating his agency binds himself personally without
binding the corporation applies to acceptances.''* This rule is adhered to in some
jurisdictions for the sake of precision in the use of language and of securing that

certainty in negotiable paper which is so necessary to commercial transactions.*^

But the propriety of a rule of law which is opposed to ordinary business habits,

and which leads to constant injustice, may be questioned. The better opinion is

that which lets in parol evidence to explain an acceptance which is ambiguous on

Fisher, 1 H. & C. 211, 8 Jur. N. S. 895, 31
L. J. Exeh. 417, 6 L. T. Rep. N. S. 688, 10
Wkly. Rep. 669 ; Lindus v. Melrose, 2 H. & N.
293, 3 H. & N. 177, 4 Jur. N. S. 488, 27
L. J. Exch. 326, 6 Wkly. Rep. 441; Aggs v.

Nicholson, 1 H. & N. 165, 25 L. J. Exeh.
348, 4 Wkly. Rep. 776. See also Trask v.

Roberts, 1 B. Mon. (Ky.) 201; and oompa/re
Rice V. Gove, 22 Pick. (Mass.) 158, 33 Am.
Dec. 724; Weare v. Gove, 44 N. H. 196; Sav-
age V. Rix, 9 N. H. 263.

For forms of notes held to import a lia-

bility on the part of the corporation see the
following eases:

California.— Farmers', etc.. Bank i). Colby,

64 Cal. 352, 28 Pac. 118.

Missouri.— Klostermann v. Loos, 58 Mo.
290 (in form the promise of the trustees of

a church and signed by the trustees, but
held to express sufficiently the fact that it

was signed by them as agents) ; MeClellan
V. Reynolds, 49 Mo. 312 (form of note which
did not import the individual contract of

a school director, and parol evidence prop-

erly admitted to show that he signed it in

his official capacity) ; Musser v. Johnson, 42
Mo. 74, 97 Am. Dec. 316 (note signed by
Isaac H. Sturgeon, president of a railroad

company, and countersigned by the secretary

of the company held to be the act of the com-
pany, and competent to remove the doubt by
parol evidence )

.

Wew Hampshdre.— Packets Despatch Line

V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203.

New York.— Hodges v. Shuler, 22 N. Y.

114, instrument held to be the promissory
note of a railroad corporation and one

transferring it by indorsement liable as in-

dorser.

Teacas.— Mclllhenny Co. V. Blum, 68 Tex.

197, 4 S. W. 367, conclusion helped out by
parol evidence that the signer was the agent

of the corporation and accustomed to sign

its obligations ' in that way.
Form of check and draft importing corpo-

rate liability.— Carpenter v. Famsworth, 106

Mass. 561, 562, 8 Am. Rep. 360.

Forms of promissory notes importing a per-

sonal liability of the signer.— Burlingame v.

Brewster, 79 111. 515, 22 Am. Rep. 177 ("I
promise to pay," signed by three persons

with the addition, " as trustees of First

Universalist Society," but descriptive words

torn off by the payee, which released the

signers) ; Powers v. Briggs, 79 111. 493, 22
Am. Rep. 175 ("We, the trustees of the

Seventh Presbyterian Church, promise," etc.,

signed by four names wiih the addition of

the word " trustees," and notwithstanding
evidence that the defendants were trustees

of said church, and that the note was given
in part payment for a church organ) ; Stur-
divant v. Hull, 59 Me. 172, 8 Am. Rep. 409
(I promise to pay, signed by a man with
the addition of " Treas. St. Paul's Par-
ish "

) ; Collins V. Buckeye State Ins. Co.,

17 Ohio St. 215, 93 Am. Dec. 612 (I promise
to pay, signed by a person with the addition
of "agent"); Titus v. Kyle, 10 Ohio St.

444 ("We or either of us, as directors, . .

promise to pay " ) . See also the following
cases

:

Maine.— Sturdivant v. Hull, 59 Me. 172,

8 Am. Rep. 409; Chick c. Trevett, 20 Me.
462, 37 Am. Dec. 68; Fogg v. Virgin, 19 Me.
352, 36 Am. Dec. 757.

Massachusetts.— Tucker Mfg. Co. v. Pair-
banks, 98 Mass. 101; Morell v. Codding, 4
Allen 403.

Mississi/ppi.— Leach v. Blow, 8 Sm. & M.
221.

Neiv Hampshire.— Savage v. Rix, 9 N. H.
263.

New Yorfc.— De Witt r. 'Walton, 9 N. Y.
571; Moss v. Livingston, 4 N. Y. 208; Bar-
ker V. Mechanics' F. Ins. Co., 3 Wend. 94, 20
Am. Dec. 664; Hills v. Bannister, 8 Cow. 31.

Compare Bradlee v. Boston Glass Manu-
factory, 16 Pick. (Mass.) 347; Leadbitter
V. Farrow, 5 M. & S. 345, 17 Rev. Rep. 345.

64. Thus the drawee of a bill of exchange
drawn by the Kanawha & Ohio Coal Com
pany, was described as " John A. Robinson,
Agent," and it was accepted by him as
"John A. Robinson, Agent K. & O. C. Co."
It was held that the acceptance was a per-

sona'! obligation of John A. Robinson, and
that in a suit upon the acceptance by an
indorsee against him parol evidence was not
admissible, in the absence of fraud, accident,

or mistake, to show that the defendant in-

tended to bind the drawer as his principal,
and that this was known to the plaintiff

when it acquired the paper. Robinson r.

Kanawha Valley Bank, 44 Ohio St. 441, 8

N. E. 583, 58 Am. Rep. 829.

65. Barker v. Mechanics' F. Ins. Co., 3
Wend. (N. Y.) 94, 20 Am. Dec. 664;
Thomas v. Bishop, 2 Str. 955.

[XII, E, 7, a]
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its face.^* This conclusion would seem to be unavoidably sound, in view of the
rule of law that a bill of exchange may be accepted orally, unless there is a statute

requiring its acceptance to be in writing ;
*' for there can ' certainly be no great

precision or certainty in an oral acceptance.

ta. Aeeeptanee by Bank Cashier. By a general custom peculiar to banks and
to banking, which may be said to have the force of law, the cashier of a bank
accepts paper drawn on it or certifies checks drawn against funds in its hands by
merely using his own name, thus, C. H. Smith, Cashier.^

e. When Accepter of Commercial Paper Personally Bound. The question

under this head is who is the real drawee, and in determining this question the

rule is to hold the person on whom the bill is drawn, and who accepts it, to be
bound, rejecting any description which he adds to his signature, indicating an
agency. Thus, a draft drawn upon " E. T. Loring, Agent," and accepted by him
in the same form, was held to bind the accepter personally, although the draft

was headed, " Officer of Portage Lake Manufacturing Company," and below was
printed, " E. T. Loring, Agent," in very conspicuous type.*' The same was true

in the case of a bill addressed to " John R. Livingston, Jr., President Eosendale
M'ng Co.," and accepted in the same form.™ So also of a draft accepted in this

form : " Accepted, John P. Lord, Treasurer Neuvitas M. Co." ''

d. When Accepter of Commercial Paper Not Personally Liable. But the

authority of other cases in this country is directly contrary to the foregoing.

Thus a bill addressed to " Noyes Darling, Agent of the Commission Company,"
and accepted in the form, " ISToyes Darling, Agent, C. C," has been held to be

binding upon the company, although the agent received and applied the money
to his own use without the knowledge or consent of his principal.™

66. Gallagher v. Black, 44 Me. 99;
Shackelford v. Hooker, 54 Miss. 716; La-
mon V. French, 25 Wis. 37.

67. Jarvis v. Wilson, 46 Conn. 90, 33
Am. Rep. 18; Dunavan v. Flynn, 118 Mass.
537; Spaulding v. Andrews, 48 Pa. St. 411.

If a bill with a parol acceptance comes
into the hands of a party who does not
know of the acceptance at the time, he
may nevertheless avail himself of it after-

ward, when it does come to his knowl-
edge. Spaulding v. Andrews, 48 Pa. St.

411. Even the validity of a parol promise
to accept an existing or non-existing bill

of exchange has been maintained. Nelson
V. Chicago First Nat. Bank, 48 111. 36,

95 Am. Dec. 510. But see Bank of

Ireland v. Archer, 17 Jur. 379, 12 L. J.

Exch. 353, 11 M. & W. 383. As to parol

promises to accept a bill thereafter to be

drawn see Flora First Nat. Bank v. Clark,

61 Md. 400, 48 Am. Rep. 114; Franklin
Bank v. Lynch, 52 Md. 270, 36 Am. Rep.

375; Cook V. Baldwin, 120 Mass. 317, 21

Am. Rep. 517; Carnegie v. Morrison, 2 Mete.
(Mass.) 381; Bissell v. Lewis, 4 Mich. 450;
Coolidge V. Payson, 2 Wheat. (U. S.) 66,

4 L. ed. 185 ; Cassel v. Dows, 5 Fed. Cas. No.
2,502, 1 Blatchf. 335.

68. Merchants' Nat. Bank v. State Nat.

Bank, 10 Wall. (U. S.) 604, 19 L. ed. 1008.

See also Farmers', etc.. Bank v. Troy City
Bank, 1 Dougl. (Mich.) 457; Robinson v.

Kanawha Valley Bank, 44 Ohio St. 441, 8

N. E. 583, 58 Am. St. Rep. 829. See also

Banks and Banking.
69. Slawson v. Loring, 5 Allen (Mass.)
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340, 81 Am. Dec. 750. See also Tassey v.

Church, 4 Watts & S. (Pa.) 346.

70. Moss V. Livingston, 4 N. Y. 208.

71. Bruce v. Lord, 1 Hilt. (N. Y.) 247.

Liability only prima facie.— But this lia-

bility, according to the rule prevailing in

similar cases in New York and some other

states, is only prima fade. In an action

upon such acceptance the accepter may dis-

charge himself by showing that he accepted

as agent, and by authority of the company,
and that the plaintiff was aware of the fact

at the time of taking the draft. This rule

is to be commended. By this means the
strictness of legal forms is maintained,
while the hardship which would frequently
result from the technical construction of the
language used is tempered. See Lazarus v.

Shearer, 2 Ala. 718. For further illustra-

tion see Walker v. State Bank, 9 N. Y.

582; NichoUg v. Diamond, 2 C. L. R. 305, 9

Exch. 154, 23 L. J. Exch. 1, 2 Wkly. Rep.
12, 24 Eng. L. & Eq. 403; Mare v. Charles,

5 E. & B. 978, 2 Jur. N. S. 234, 25 L. J.

Q. B. 119, 4 Wkly. Rep. 267, 85 E. C. L.

978; Thomas v. Bishop, 2 Str. 955.

72. Shelton V. Darling, 2 Conn. 435. To
the same effect see Amison v. Ewing, 2

Coldw. (Tenn.) 366. In this case one order

was addressed to " John 0. Ewing," and
two others to " John 0. Ewing, Treasurer

of the N. & N. W. Railroad Company." All

three of the orders were accepted in the fol-

lowing form: "Accepted, payable on return

of the March estimates, John 0. Ewing,
Treas.," and were held not binding upon
Ewing personally.



CORPORATIONS [lO Cye.] 1031

e. Aeeeptanee by President. Circumstances under which a draft drawn upon
the president of a corporation personally, and accepted by him, using the words,
" payable at First National Bank Milwaukee, Grant Carriage Company, E. W.
Grant, President," estopped the corporation and estopped its receiver after its

insolvency, are disclosed in the case cited in the margin.'^

8. Indorsement by Corporations ''*— a. IndOFsements by Cashiers of Banks. By
a general custom of banking already referred to an indorsement is made by the

cashier of a bank by merely signing his name with the addition of the word
" cashier " or its abbreviation ; and such an indorsement will bind the bank.''^ It

will bind the bank in favor of a hona Jide purchaser for value, although the

indorsment may have been merely for an accommodation,''* the rule being that

such an indorsement made by a cashier isprima facie evidence of his authority,

which dispenses with the necessity of going behind the face of the instrument to

discover a precedent authorization.'"

b. IndOFsements to Bank CashieFS Afo IndoFsements to Bank. So the indorse-

ment of a note to the cashier of a moneyed corporation, by adding the word
" cashier " to his name in the indorsement, is a transfer to the corporation, if such

be the purpose of the transaction.''^

F. Parol Contracts by Corporations— l. Statement of General Doctrine

BY Supreme Court of the United States. " "Wherever a corporation is acting

within the scope of the legitimate purpose of its institution, all parol contracts,

made by its authorized agents, are express promises of the corporation ; and all

duties imposed on them by law, and all benefits conferred at their request, raise

implied promises for the enforcement of which an action may well lie."
''^

2. Corporations Bound by Parol Engagements of Their Authorized Agents When-
ever Individual Would Be so Bound. The meaning is that corporations are bound
by the parol engagements of their authorized agents, acting within the scope of

the powers of the corporation, whenever an individual would be bound by the

engagement of his authorized agent. For instance a valid agreement by ;the pur-

chaser of land to pay therefor a greater consideration than that expressed in the

deed may in the case of an individual be made and proved by parol ; ^ and so it

may in case of a corporation making such a contract through its authorized agent,

especially where the corporation takes possession of the land and afterward sells it.^^

73. McLaren v. Milwaukee First Nat. 76. Houghton v. Elkhorn First Nat. Bank,
Bank, 76 Wis. 259, 45 N. W. 223. 26 Wis. 663, 7 Am. Rep. 107, opinion by

74. When corporation Uable over to accom- Cole, J.

modation indorser.— See Borland v. Haven, 77. Cooper v. Curtis, 30 Me. 488 ; Farrar
37 Fed. 394, 13 Sawy. 551. v. Gilman, 19 Me. 440, 36 Am. Dee. 766;

75. Maine.— Cooper v. Curtis, 30 Me. 488. Burnham v. Webster, 19 Me. 232 ; Folger u.

Massachusetts.— Folger v. Chase, 18 Pick. Chase, 18 Pick. (Mass.) 63.

63; Northampton Bank v. Pepoon, 11 Mass. 78. Watervliet Bank v. White, 1 Den.

288. (N. Y.) 608.

New York.— Mechanics' Banking Assoc, v. 79. Columbia Bank v. Patterson, 7 Cranch
New York, etc.. White Lead Co., 35 N. Y. (U. S.) 299, 306, 3 L. ed. 351, per Story, J.

505; State Bank v. Muskingum Branch Ohio See also Frankfort Bridge Co. v. Frankfort,

State Bank, 29 N. Y. 619; Farmers', etc., 18 B. Mon. (Ky.) 41; Blanehard v. Mays-
Bank V. Butchers', etc., Bank, 14 N. Y. 623, ville, etc.. Turnpike Co., 1 Dana (Ky.) 86;

16 N. Y. 125, 69 Am. Dec. 678 ; Genesee Bank Waller v. Commonwealth Bank, 3 J. J. Marsh.
V. Patchin Bank, 13 N. Y. 309, 19 N. Y. 312; (Ky.) 201; Wyman v. Hallowell, etc.. Bank,

Eobb i: Ross County Bank, 41 Barb. 586; 14 Mass. 58, 7 Am. Dee. 194; Chesapeake, etc.,

Watervliet Bank v. White, 1 Den. 608. See Canal Co. v. Knapp, 9 Pet. (U. S.) 541, 9

also Claflin v. Farmers', etc.. Bank, 36 Barb. L. ed. 222.

540. 80. Belden v. Seymour, 8 Conn. 304, 21

Pennsylvania.— Bissell v. Franklin First Am. Dec. 661 ; De Forest v. Holum, 38 Wis.

Nat. Bank, 69 Pa. St. 415. 516; Horner i). Chicago, etc., R. Co., 38 Wis.

Wisconsin.— Ballston Spa Bank v. Marine 165; Hannan v. Oxley, 23 Wis. 519; Villers

Bank, 16 Wis. 120; Rockwell v. Elkhorn v. Beamont, 2 Dyer 146a.; Washburn Real
Bank, 13 Wis. 653. Prop. (3d ed.) 327.

United States.— Chillicothe Branch Ohio 81. Kickland v. Menasha Wooden-Ware
State Bank v. Fox, 5 Fed. Cas. No. 2,683, 3 Co., 68 Wis. 34, 31 N'. W. 471, 60 Am. Rep.

Blatchf. 431. 831.
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3. What Corporate Acts Provable by Parol Evidence— a. General Statement
of Doctrine. The settled law is now believed to be that the acts of corporations

are provable by parol in all cases where under like circumstances the acts of indi-

viduals would be so provable, unless a record of the particular transaction is

required to be kept by the governing statute or by-laws. In such cases if there

be no evidence on the records of the corporation, the act in question may be
proved by the testimony of witnesses.^^

b. Fact That Written Order Was Rescinded Provable by Parol. Thus parol

evidence is admissible to prove that a written order entered among th.e proceed-

ings of the board of directors of a bank was rescinded and annulled by a sub-

sequent verbal order of which no minute in writing was made. The parol

proof of such verbal order need not establish the fact that the order was rescinded

by the board of directors, at a regular meeting of the board at the ordinary place

of' meeting, consisting of the president, and not less than the number of direct-

ors required by the charter for transacting the ordinary business of the bank ; nor

need such parol testimony show the day and year on w^hich the order had been
rescinded.^

e. Corporation When Bound by Verbal Order of Majority of Directors. The
corporation will be bound by any verbal order or direction in which a majority

of the directors concur in relation to any business deputed to them.^
d. This Doctrine Illustrated by Case of Parol Contracts of Insurance. A strik-

ing illustration of the doctrine under consideration is found in those decisions

which hold that a corporation engaged in the business of insurance may make a

valid contract of insurance by parol,'' unless prohibited by its charter or other

valid governing instrument.'^

e. Written Appointment of Corporate Officers Not Necessary, but Appoint-

ment May Be Proved by Parol Evidence and by Circumstances— (i) In Gsnemal.
It is a part of this doctrine that an appointment of a ministerial officer of a

corporation need not be proved by a writing, but may be shown by parol

and evidence of circumstances ; so that if a person acts notoriously as such an
officer and is recognized as such by the directors, a regular appointment and

83. California.— Carey v. Philadelphia, Pennsylvania.—Magill v. KauflFman, 4 Serg.

etc.. Petroleum Co., 33 Cal. 694; Pixley v. & E. 317, 8 Am. Dec. 713.

Western Pac. E. Co., 33 Cal. 183, 91 Am. Tennessee.—Smiley v. Chattanooga, 6 Heisk.

Dec. 623. 604.

Connecticut.— Goodwin v. U. S. Annuity, United States.— U. S. Bank v. Dandridge,

etc., Ins. Co., 24 Conn. 591. Compare Water- 12 Wheat. 64, 6 L. ed. 552.

bury V. Clark, 4 Day 198. 83. Whittington v. Farmers' Bank, 5 Harr.

Illinois.— Board of Education v. Green- & J. (Md.) 489.

baum, 39 111. 609. 84. Stamford Bank v. Benedict, 15 Conn.

Indiana.— Hamilton v. Newcastle, etc., E. 437; Cram v. Bangor House Proprietary, 12

Co., 9 Ind. 359 ; Eichardson v. St. Joseph Iron Me. 354. But compare supra, IX, E, 1, a et

Co., 5 Blackf. 146, 33 Am. Dec. 460. seq.

KenincTcy.— Covington v. Covington, etc., 85. Alabama.— Mobile Mar. Dock, etc.,

Bridge Co., 10 Bush 69. Ins. Co. v. McMillan, 31 Ala. 711.

Maryland.— Union Bank v. Eidgeley, 1 Massachusetts.— Kennebec Co. v. Augusta

Harr. & G. 324. Ins., etc., Co., 6 Gray 204.

Massachusetts.— Eussell v. McLellan, 14 Missouri.— Henning v. U. S. Insurance

Pick. 63; Dedham Bank v. Chickering, 3 Co., 47 Mo. 425, 4 Am. Eep. 332.

Pick. 335 ; Apthorp v. North, 14 Mass. Weto Yorfc.—First Baptist Church c. Brook-

167. lyn F. Ins. Co., 19 N. Y. 305.

Mississippi.— Abby v. Billups, 35 Miss. 618, United States.— Commercial Mut. Ins. Co.

72 Am. Dec. 143; Petrie v. Wright, 6 Sm. v. Union Mut. Ins. Co., 19 How. 318, 15

& M. 647. L. ed. 636.

Missouri.— Southern Hotel Co. v. Newman, 86. Henning v. U. S. Insurance Co., 47

30 Mo. 118. Mo. 425, 4 Am. Eep. 332. Contra, that there

'New Hampshire.— Edgerly v. Emerson, 23 can be no valid parol contract of insurance

N. H. 555, 55 Am. Dec. 207. see Platho «. Merchants', etc., Ins. Co., 38

New York.— Moss «. Averell, 10 N. Y. 449

;

Mo. 248; Cockerill v. Cincinnati Mut. Ins.

Lyons Bank v. Demmon, Lalor 398 ; St. Mary's Co., 16 Ohio 148 ; Smith V. Odlin, 4 Yeates

Church 'V. Cagger, 6 Barb. 576. (Pa.) 468.
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qualification will be presumed, and his acts, done within the scope of his agency,

will bind the corporation, although no written evidence of his appointment be

adduced.*'

(ii) Apfroval of Bond of Cospomate Officer May Be Ssown by
Parol. In the absence of contrary provisions in the charter, in the governing
statute, or in the by-laws, the fact of the approval of the bond of a corporate

officer may^ be shown by presumptive as well as by written evidence.^

(ill) BoTB Appointment and Authorization Provable by Parol—
(a) In General. Unless prohibited by its charter or by its governing statute a

corporation may without any writing or record appoint agents and empower them
to do all acts necessary or expedient to be done in the ordinary course of its busi-

ness ; and consequently such appointment and authorization may be proved by
paroi.^'

(b) May Confer Authority hy Pa/rol to Draw Bills of Exchange. Thus
unless so prohibited the directors of a corporation may confer authority upon
their agent to draw and execute bills of exchange on behalf of the company, and

87. Alabama.— Alabama, etc., R. Uo. v.

Kidd, 29 Ala. 221; Montgomery R. Co. v.

Hurst, 9 Ala. 513; Selma, etc., R. Co. v. Tip-

ton, 5 Ala. 787, 39 Am. Dec. 344 ; Wetumpka,
etc., R. Co. V. Bingham, 5 Ala. 657; Bates v.

State Bank, 2 Ala. 451.

California.-— Allen v. Citizens' Steam Nav.
Co., 22 Cal. 28.

Connecticut.— New Haven Sav. Bank v.

Davis, 8 Conn. 191.

Delaware.— Wilson v. Rockland Mfg. Co.,

2 Harr. 67.

Illinois.— Board of Education v. Green-
baum, 39 111. 609; Reed v. Bradley, 17 111.

321.

Indiana.— Ricbardson v. St. Joseph Iron

Co., 5 Blackf. 146, 33 Am. Dec. 460.

Kentucky.— Covington v. Covington, etc.,

Bridge Co., 10 Bush 69; Lathrop v. Commer-
cial Bank, 8 Dana 114, 33 Am. Dec. 481; Lee
V. Flemingsburg, 7 Dana 28; Garrison v.

Combs, 7 J. J. Marsh. 84, 22 Am. Dec. 120.

Louisiana.— Marlatt v. Levee Steam Cot-

ton Press Co., 10 La. 583, 29 Am. Dec. 468.

Maine.— Brown v. Donnell, 49 Me. 421, 77

Am. Dec. 266 ; Trundy v. Farrar, 32 Me. 225

;

Lime Rock Bank v. Macomber, 29 Me. 564;

Badger v. Cumberland Bank, 26 Me. 428;

Methodist Chapel Corp. v. Herrick, 25 Me.
354; Warren v. Ocean Ins. Co., 16 Me. 439,

33 Am. Dec. 674; Maine Stage Co. v. Longley,

14 Me. 444; Trott V. Warren, 11 Me. 227;

Abbot V. Hermon Third School Dist., 7 Me.
118.

Maryland.— Northern Cent. R. Co. v. Bas-

tian, 15 Md. 494; Kennedy v. Baltimore Ins.

Co., 3 Harr. & J. 367, 6 Am. Dec. 499 ; Elys-

ville Mfg. Co. V. Okisko Co., 1 Md. Ch. 392.

Massachusetts.— Topping v. Bickford, 4 Al-

len 120; Hutchins v. Byrnes, 9 Gray 367;

Middlesex Husbandmen, etc., Soc. v. Davis,

3 Mete. 133; Amherst Bank v. Root, 2 Mete.

522; Dedham Bank v. Chickering, 3 Pick.

335; Monumoi Great-Beach v. Rogers, 1

Mass. 159.

Michigan.— Detroit ». Jackson, 1 Dougl.

106.

Missouri.— Williams v. Christian Female
College, 29 Mo. 250, 77 Am. Dec. 569.

Nebraska.— Columbus Co. v. Hurford, 1

Nebr. 146.

New Hampshire.— Nicholas v. Oliver, 36
N. H. 218; Goodwin v. Union Screw Co., 34
N. H. 378.

New Jersey.'—• State v. Morris, etc., R. Co.,

23 N. J. L. 360.

fieio York.— Peterson v. New York, 17
N. Y. 449; Fister v. La Rue, 15 Barb. 323.
Jackson v. New York Cent. R. Co., 2 Thomps
& C. 653 ; Lyons Bank v. Demmon, Lalor 398
Commercial Bank v. Kortright, 22 Wend,
348, 34 Am. Dec. 317; Clark v. Farmers'
Woolen Mfg. Co., 15 Wend. 256.

Pennsylvania.— Com. ». Ohio, etc., R. Co.,

1 Grant 329; Wolf v. Goddard, 9 Watts 544;
Barrington v. Washington Bank, 14 Serg.
& R. 405; Kentucky Bank v. Schuylkill
Bank, 1 Pars. Eq. Cas. 180.

South Carolina.— Planters' Bank v. Biv-
ingsville Cotton Mfg. Co., 10 Rich. 95.

United States.— Eureka Clothes Wringing
Mach. Co. V. Bailey Washing, etc., Co., 11
Wall. 488, 20 L. ed. 209 ; U. S. Bank v. Dan-
dridge, 12 Wheat. 64, 6 L. ed. 552; Owings
V. Speed, 5 Wheat. 420, 5 L. ed. 124; Hooe
V. Alexandria, 12 Fed. Cas. No. 6,666, 1

Craneh C. C. 90.

88. U. S. Bank v. Dandridge, 12 Wheat.
(U. S.) 64, 6 L. ed. 552. See also Dedham
Bank v. Chickering, 3 Pick. (Mass.) 335;
Apthorp V. North, 14 Mass. 167. Those in-

terested in the history of the development
of the law on this question will find an ex-
haustive examination of it in the court of
appeals of Maryland, by Buchanan, C. J., in
Union Bank v. Kidgley, 1 Harr. & G. (Md.)
324. That the omission of a corporate officer

to qualify by taking the oath required by
the act of incorporation will not affect the
validity of his acts or release the sureties
on his bond see Hastings v. Blue Hill Turn-
pike Corp., 9 Pick. (Mass.) 80; Elizabeth
State Bank v. Chetwood, 8 N. J. L. 1. And
see Panton Turnpike Co. v. Bishop, 11 Vt.
198. See further as to the acts of de facto
officers of corporations supra, IX, B, 1 et
seq.

89. See supra, X, D, 1, f, (i) et seq.
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no action in writing on the part of the board is necessary to vest the agent with
such authority.'"

G. Implied Contracts of Corporations— l. corporation Subject to Same
Implications as Natural Persons — a. In General— (i) Rule Stated. The
modern doctrine is that corporations (which can act only through agents, in

respect of transactions within their granted powers, and in the absence of express

restriction in tlieir charters or governing statutes and always excluding municipal
or governmental corporations) incur the same liabilities and are subject to the

same implications in consequence of the acts of their agents as arise in the case

of natural persons ; that the law will imply a duty or obligation on the part of a
corporation, subject to the above conditions, whenever it would upon similar facts

raise such an implication against an individual ; and that, in the absence of formal
corporate action, whether evidenced by a vote of the directors duly recorded or

by an instrument in writing sealed or unsealed.'^

(ii) Assumpsit Lies on Implied Contracts, Recovery Upon Quantum
Meruit— (a) In General. It follows that at common law an action of assump-
sit will lie against a corporation upon an implied contract and that a recovery may
be had upon a quantum ineruit as in case of an individual.'^

. (b) Assumpsit For Use and Occupation. Thus if a railroad corporation

occupies land after its agent has been notified by the owner that rent will be
charged it is liable in assumpsit for use and occupation.''

(c) Assumpsit For Value of Services— (1) In General. So a person who
renders services to a corporation under an informal contract which could not be
enforced so long as it remained executory may recover the reasonable value of his

services upon a quantum, meruit, upon the theory that the corporation having
availed itself of the services is bound in conscience to pay to the party rendering
them what they were worth to it.'^ So it has been held that where labor has been
performed for a corporation with the knowledge of the directors and general

managers, and without any dissent on their part, the corporation will be bound to

pay a quantum meruit, in the absence of any express contract under which the

labor was performed.'^

90. Preston v. Missouri, etc., Lead Co., 51 Church, 14 Johns. 118. Where by its charter

Mo. 43. See also Stamford Bank v. Benedict, a, corporation was required to publish the

15 Conn. 437 ; Topping i>. Bickford, 4 Allen accounts of its treasurer it was held liable

(Mass.) 120; Christian University v. Jordan, for the expense of such publication. Tucker
29 Mo. 68. V. Rochester, 7 Wend. 254.

91. Illinois.— New Athens v. Thomas, 82 Pennsylvania.—^McMasters u. Reed, 1 Grant
111. 259; Board of Education v. Greenbaum, 36; Kentucky Bank v. Schuylkill Bank, 1

39 111. 609. Pars. Eq. Cas. 180.

Indiana.— Ross v. Madison, 1 Ind. 281, 48 Texas.— San Antonio v. Lewis, 9 Tex. 69.

Am. Dee. 361. Vermont.— Hall v. Vermont, etc., R. Co.,

Iowa.— Merrick v. Burlington, etc., Plank 28 Vt. 401; Gassett v. Andover, 2^1 Vt. 342;
Road Co., 11 Iowa 74. Sheldon v. Fairfax, 21 Vt. 102; Stone v.

Maine.— Abbot v. Hermon Third School East Berkshire Cong. Soc, 14 Vt. 186.

Dist., 7 Me. 118. United States.— Fitzgerald, etc., Constr.
Maryland.— Kennedy 17. Baltimore Ins. Co., Co. v. Fitzgerald, 137 U. S. 98, 11 S. Gt. 36,

3 Harr. & J. 367, 6 Am. Dec. 499. 34 L. ed. 608.

Massachusetts.— Smith v. Lowell First See also supra, X, D, 1, b, (l) et seq.

Cong. Meetinghouse, 8 Pick. 178; Canal 93. Barcus -v. Hannibal, etc., Plankroad
Bridge v. Gordon, 1 Pick. 296, 11 Am. Dee. Co., 26 Mo. 102.
170.

I

93. Illinois Cent. R. Co. V. Thompson, 116
Minnesota.—Deane v. Hodge, 35 Minn. 146, 111. 159, 5 N. E. 117.

27 N. W. 917, 59 Am. Rep. 321; Rogers v. That the corporation must first be put in

Hastings, etc., R. Co., 22 Minn. 25. default before it will be liable on implied
Mississippi.—Abby v. Billups, 35 Miss. 618, contract see Seagraves v. Alton, 13 111. 366.

72 Am. Dec. 143; Petrie v. Wright, 6 Sm. 94. Pixley v. Western Pae. R. Co., 33 Cal.

& M. 647. 183, 91 Am. Dec. 623; Hall v. Vermont, etc.,

Missouri.— Buckley v. Briggs, 30 Mo. 452. R. Co., 28 Vt. 401; Fitzgerald, etc., Constr.
WeiB Jersey.— Ajitiopeds. Baptist Church Co. v. Fitzgerald, 137 U. S. 98, US. Ct. 36,

V. Mulford, 8 N.J. L. 182. 34 L. ed. 608.
Nev} York.— Rider v. Union India Rubber 95. Goodwin v. Union Screw Co., 34 N. H.

Co., 5 Bosw. 85; Dunn v. St. Andrew's 378.
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(2) Action Suppoeted by Ciecumstantial Evidence. In such a case the

action for the quantum, meruit will be supported by proof of circumstances from
which a promise to pay might ordinarily be inferred in an action against a natural

person.'^ In many cases the application of the principle is nothing more than the

proof, by circumstantial evidence, of a contract on the part of a corporation ; and
the evidence must be such as fairly to raise the inference that the parties intended

that the rendition of the services should not be gratuitous, but that the corpora-

tion should make payment for them ; or at least tnat the circumstances were such
that a reasonable man, in the same situation with the person who receives and is

benefited by them, would and ought to understand that compensation was to be
paid for them.''

(3) Oe by Peoof of Katification. In many such cases the right of action to

recover the value of services will be supported on the ground of ratification, and
It will not therefore be necessary to show a precedent contract. " Having availed

itself of the services and received the benefits, it is bound in conscience to pay,

and will not be heard to say that the original agreement was not made by a person

legally authorized to contract." ^

b. Implied Contract to Repay Money Advanced to Pay Corporate Debts. Thus
a mining corporation has been held liable to its foreman for moneys advanced to

pay corporate debts, where, although there was no precedent request for him to

make the advance, there was an acquiescence with full knowledge,^' which on
principles elsewhere explained would constitute a I'atification.^

e. Contract Implied Where Statute Requires It to Be in Writing. So even
where there is a statute providing that no contract shall be binding upon a corpo-

ration unless made in writing ^ this, according to one view, does not prevent a

corporation from being held liable, as on an implied promise, where benefits or

services have been given or rendered to it, on the oral request of its oflicers, and
the company has accepted and had the benefit of them.^

d. Rule Validates Informal Contracts After They Have Been Executed. And
in the same line of thought it has been reasoned that when a contract is executory

a corporation cannot be held bound by it, unless the contract is made in pursu-

ance of the provisions of its charter ; but where the contract has been executed,

and the corporation has enjoyed the benefit of the consideratiouy an implied

assumpsit arises against it as well as an implied ratification of the authority of the

agent who contracted.*

e. Rule Requires That Corporate Vote Shall Be Sometimes Presumed. The
courts go further and in aid of justice, in cases where a corporate vote is strictly

necessary to the validity of a contract, such a vote will often be presumed.^

2. When Contract to Pay For Services or Property Will Be Implied on Part

OF Corporation in Favor of Director or Officer. An obligation to pay for prop-

erty or services may be implied on the part of a corporation in favor of a director

or officer of the corporation, although it is conceded that the law will scrutinize

96. Barstow v. City E. Co., 42 Cal. 465. Western Pac. R. Co., 33 Cal. 183, 91 Am.
97. Pew V. Gloucester First Nat. Bank, Dee. 623]. See also infra, XV, C, 2, e.

i30 Mass. 391 [quoted with approval in Fitz- 99. Martin v. Victor Mill, etc., Co., 19 Nev.
gerald, etc., Constr. Co. v. Fitzgerald, 137 180, 8 Pac. 161.

U. S. 98, 11 S. Ct. 36, 34 L. ed. 60«]. A vote 1. See infra, XV, C, 2, a et seq.

of the directors that a committee be appointed 2. See supra, XII, B, 2, a et seq.

to increase the stock subscriptions, with such 3. Foulke v. San Diego, etc., E. Co., 51

compensation as the board shall deem proper, Cal. 365.

not to exceed one per eent, has been held 4. San Francisco Gas Co. v. San Francisco,

to raise a promise by the corporation to pay 9 Cal. 453.

a reasonable compensation, within the limit, 5. Kentucky Bank v. Schuylkill Bank, 1

for labor and money expended by that com- Pars. Eq. Cas. (Pa.) 180 iquoted with ap-

mittee for the company's benefit. Hall v. proval in Pixley v. Western Pac. E. Co., 33

Vermont, etc., E. Co., 28 Vt. 401. Cal. 183, 91 Am. Dec. 623]. See also U. S.

98. Fister v. La Eue, 15 Barb. (N. Y.) Bank i". Dandridge, 12 Wheat. (U. S.) 64,

:323, 324 iquoted with approval in Pixley v. 6 L. ed. 552.
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jealously a claim of this kind.^ Thus it has been held that a promise on the part
of a railway company may be implied to pay the reasonable value of services ren-
dered by a director, as land commissioner and attorney, outside of his duties as
director.' So it has been held that where a corporation avails itself of the use of
letters-patent for an invention owned by one of its directors and officers, with his

consent, he is not precluded from recovering compensation therefor, as upon an
implied contract.^

3. Contract Cannot Be Implied Where Corporation Had No Power to Make
Express Contract. A limitation of the foregoing doctrine is that as in the case

of a natural person a contract on the part of a corporation cannot be implied
where the corporation had no power to make an express contract to the same
eiiect in a formal manner.'

4. Contract Cannot Be Implied Contrary to Express Agreement. Another limi-

tation of the doctrine is that as in case of natural persons no contract can be
implied contrary to the express agreement of the parties.'"

5. Contract Cannot Be Implied in Favor of Corporation Against State. More-
over it has been said that no contract can arise by implication between the state

and a corporation." But this was said with reference to the principles which
should obtain in the construction of grants of franchises to corporations ; and it

was merely intended to mean that where the instrument embodying the grant is

doubtful nothing is implied in favor of the corporation and against the public.^

H. Manner of Executing- Written Instruments so as to Charge Corpora-
tion and Discharge Signers, and Vice Versa— l. Generally. In the inter-

pretation of written obligations defectively executed by the officers and agents of

corporations the courts have in many cases been greatly perplexed to determine,

as a question of interpretation, whether the intention of the parties was to bind

the corporation or to bind the signers personally ; and in some cases, as we shall

soon see, parol evidence has been let in to solve the difficulty. Every written

instrument intended to bind a corporation ought to name the corporation as the

obligor, in other words every contract of a corporation ought to be drawn in the

name of the corporation, although there are some well-established exceptions to

this rule, founded upon custom as in the case of indorsements by the cashiers of

banks.'^

2. General Grounds of Personal Liability of Agent in Executing Contracts For

Corporation. These grounds do not differ from the grounds on which agents of

individual principals are held personally liable upon contracts which are executed

in behalf of their principal, although not so in form. Those grounds are : (1) That
the agent has failed to disclose his principal at the time of making the contract,

thereby inviting and receiving credit personally from the other contracting

party." (2) Where the contract is in writing, that its legal construction imports

6. Fitzgerald, etc., Constr. Co. v. Fitzger- fundamental theory' of the case of Dartmouth
aid, 137 U. S. 98, 11 S. Gt. 36, 34 L. ed. 608. College v. Woodward, 4 Wheat. (U. S.) 518,

See supra, IX, Q, 5. 4 L. ed. 629, was that there was an implied

7. Rogers v. Hastings, etc., R. Co., 22 Minn. contract on the part of the grantor not to

25. revoke the grant of corporate franchises which
8. Deane v. Hodge, 35 Minn. 146, 27 N. W. he had made.

917, 59 Am. Eep. 321. See also Eider i\ 13. It will be recalled for example that the

Union India Rubber Co., 5 Bosw. (N. Y.) circulating notes of the Bank of England are

85. Compare McKeever v. U. S., 14 Ct. CI. the promises of its cashier in the first person,

396. thus, " I, Frank May, cashier." On the other

9. New York, etc., R. Co. v. New York, 1 hand the treasury notes and other paper cur-

Hilt. (N. Y.) 562; Hall v. Vermont, etc., rency of the United States is in form as it

\R. Co., 28 Vt. 401. should be, "the promise of the United States

10. Lyndon Mill Co. v. Lyndon Literary, of America."
etc., Inst., 63 Vt. 581, 22 Atl. 575, 25 Am. 14. 2 Kent Comm. 631; Story Agency,
St. Rep. 783. §§ 266, 277; 4 Thompson Corp. § 5028; Whar-

11. Erie, etc., R. Co. v. Casey, 26 Pa. St. ton Agency, §§ 490, 496.

287. It is to be kept in mind that the doctrine

12. It will not escape attention that the of undisclosed principal does not apply to
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a personal liability on the part of the agent, although the other contracting party

knows that it is not the contract of the agent but that of his principal, since

otherwise parol evidence would be let in to vary the terms of a written contract

not ambiguous on its face.^' (3) Whenever a person undertakes to do an act as

agent of another, if he does not possess any authority from the principal therefor,

or if he exceeds the authority delegated to hipa, he will in some form of action be
personally responsible to the person with whom he is dealing, for or on account

of the principal. This liability is said to arise under three states of fact:

{a) Where the agent has made a fraudulent representation
; (&) where the agent

has no authority and knows it, but nevertheless undertakes to act for the princi-

pal, although he intends no fraud ; and (c) where, acting as agent under a iona

fide belief that he has authority, while in point of fact he has no authority, he
therefore acts under an innocent mistake."

3. When Neither Corporation Nor Agent Bound. There is another class of

cases where the intent of the parties to the instrument was to bind the corpora-

tion, and where all of the parties acted under the common mistake that the

corporation would be bound by the instrument. Thus if a school director in his

official character signs a promissory note for the purpose of raising money to

build a school-house, under the impression, participated in by the payee of the

note, that the law allows a subdistrict to borrow money for such purpose, whereas
such is not the fact, the director who signs the note will not render himself

personally liable, although the district is not liable."

4. Manner of Executing Sealed Instruments so as to Bind Corporation and
Exonerate Agent— a. Such Instruments Must Be Executed in Name of Corpora-

tion— (i) Rule Stated: It is a long-established rule of conveyancing that

deeds executed by an attorney or agent must be executed in the name of the

constituent.^'

negotiable paper, in which case no person can
be charged who is not named in the instrument.

Beckham v. Drake, 9 M. & W. 79. Thus it

has been held that a corporation may adopt,

for the purpose of signing its commercial
paper, the name of a commercial firm, so as

to bind the corporation by a note so signed,

as where the name signed was Horace Gray
and Company, and the corporation held to

be bound was the Boston Iron Company.
Melledge v. Boston Iron Co., 5 Cush. (Mass.)

158, 51 Am. Dec. 59. See also Rowe v. Table
Mountain Water Co., 10 Cal. 441; Medway
Cotton Manufactory v. Adams, 10 Mass. 360

;

Mead v. Keeler, 24 Balrb. (N. Y.) 20; Conro
V. Port Henry Iron Co., 12 Barb. (N. Y.)

27.

15. Evans Agency 304; Story Agency,
§ 270; Wharton Agency, § 284 et seq.

16. For authority in general support of

this doctrine see Evans Agency 302; Story
Agency, § 264 ; Wharton Agency, § 524 et seq.

See also 4 Thompson Corp. p. 3751, for an
extended note on this subject.

The doctrine that the agent impliedly con-

tracts as to the existence of his authority
and that for a breach of his implied war-
ranty he may be held liable is now the set-

tled law of England (Godwin i: Francis,

L. R. 5 C. F. 295, 39 L. J. C. P. 121, 22
L. T. Rep. N. S. 338; Spedding v. Nevell,

L. R. 4 C. P. 212, 38 L. J. C. P. 133 ; Cherry
v. Colonial Bank, L. R. 3 P. C. 24, 38 L. J.

P. C. 49, 21 L. T. Rep. N. S. 356, 6 Moore
P. C. N. S. 235, 17 Wkly. Rep. 1031, 16 Eng.

Reprint 714; Richardson v. Williamson, L. R.
6 Q. B. 276, 40 L. J. Q. B. 145; Collen v.

Wright, 7 E. & B. 301, 3 Jur. N. S. 363, 26
L. J. Q. B. 147, 90 E. C. L. 301 laffirmed in

8 E. & B. 647, 4 Jur. N. S. 357, 27 L. J.

Q. B. 215, 6 Wkly. Rep. 123, 92 E. C. L.

647] ) , and this principle has taken root in

this country (Baltzen v. Nicolay, 53 N. Y.

467; Dung v. Parker, 52 Jf. Y. 494; White
V. Madison, 26 N. Y. 117).

17. Humphrey v. Jones, 71 Mo. 62 [citing

Smout V. Ilbery, 12 L. J. Exch. 357, 10

M. & W. 1].

18. Arkansas.—State v. AUis, 18 Ark. 209.

California.— Love v. Sierra Nevada Lake
Water, etc., Co., 32 Cal. 639, 91 Am. Dec.

602; Morrison v. Bowman, 29 Cal. 337;
Echols V. Cheney, 28 Cal. 157; Richardson v.

Scott River Water, etc., Co., 22 Cal. 150.

Conneotiout.— New Haven Sav. Bank v.

Davis, 8 Conn. 191.

Florida.— Mitchell v. St. Andrew's Bay
Land Co., 4 Fla. 200.

Kentucky.—Parks «. S. & L. Turnpike Road
Co., 4 J. J. Marsh. 456.

Maine.— Female Orphan Asylum v. John-
son, 43 Me. 180; Cram v. Bangor House Pro-
prietary, 12 Me. 354; Stinchfield v. Little, 1

Me. 231, 10 Am. Dec. 65.

Massachusetts.— Huntington r. Knox, 7
Cush. 371; Brinley v. Mann, 2 Cush. 337, 48
Am. Dec. 669; Damon v. Granby, 2 Pick.
345; Elwell v. Shaw, 16 Mass. 42, 8 Am. Dec.
126 ; Fowler v. Shearer, 7 Mass. 14 ; Tippets
V. Walker, 4 Mass. 595.
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(ii) Illustration's of Rule. A bond was executed by certain parties, who
were described, after their signatures and ^eals, as " trustees of the Baptist Society

of the town of Richfield." It was held that they were personally liable, and that

the designation affixed to their names was mere descrvptio persona/rum}^ The
proprietors of common and undivided lands, who, in New Hampshire were a cor-

poration, voted that their clerk should give a certain person a deed of land in

their name ; but he executed it in his own name as clerk. It was held that the

grantee acquired no title.^ In Massachusetts an officer of a corporation attempted
to make a deed for it by the use of the following frame of words :

" Know all

men by these presents, that the New England Silk Company, a corporation

legally established, by Christopher Colt, jr., their treasurer, ... do hereby
give, grant, . . . &c. In witness whereof, I, the said Christopher Colt, jr., in

behalf of said company, and as their treasurer, have hereunto set my hand and
seal." This was held, by a perversion of interpretation, not to be the deed of the

corporation.^'

(hi) Exceptions to Rule— (a) Instrument Executed Try Agent Under His
Seal Mnforced as Simple Contract of Corporation. An exception to the above
rule is that, although an action of covenant will not lie against the corporation

upon an instrument sealed with the private seal of the corporate agent, never-

theless an agreement under the private seal of the agent has been regarded as a

simple contract of the corporation, and if otherwise valid binding as such upon
the corporation.^^

(b) Sealed Instrum,ent Executed hy Agent in Sis Own Name Enforced in
Equity Against Corporation. If the agent had authority to execute a sealed

instrument in behalf of the corporation, but executed it in his own name, it may
be enforced in equity against the corporation so as to give effect to the real inten-

tion of the parties.^

672; Wilks V. Back, 2 East 142, 6 Rev. Rep.

409; Frontin v. Small, 2 Ld. Raym. 1418, 1

Str. 705; Lowther v. Kelly, 8 Mod. 115; White
V. Cuyler, 6 T. R. 176; MeArdle v. Irish

Iodine Co., 15 Ir. C. L. 146.

19. Taft V. Brewster, 9 Johns. (N. Y.)

334, 6 Am. Dec. 280.

20. Coburn r. Ellenwood, 4 N. H. 99. See

also Atkinson v. Bemis, 11 N. H. 44.

21. Brinley v. Mann, 2 Cush. (Mass.) 337,

338, 48 Am. Dec. 669.

22. Massachusetts.— Damon v. Granby, 2
Pick. 345. This principle and the authority
of the last case cited upon this point have
been denied. Fullam v. West Brookfield, 9

Allen 1.

Michigan.— State University v. Detroit

Young Men's Soc, 12 Mich. 138.

New York.— Haight v. Sahler, 30 Barb.

218; Sherman v. New York Cent. R. Co., 22
Barb. 239 ; Randall v. Van Vechcen, 19 Johns.
60, 10 Am. Dec. 193.

Vermont.— Warner v. Mower, 11 Vt. 385.

United States.— Eureka Clothes Wringing
Mach. Co. v. Bailey Washing, etc., Co., 11

Wall. 488, 20 L. ed. 209 ; Metropolis Bank v.

Guttschlick, 14 Pet. 19, 10 L. ed. 335 ; Colum-
bia Bank v. Patterson, 7 Cranch 299, 3 L. ed.

351.

England.— See the observation of Tindal,

C. J., in Hall v. Bainbridge, 8 Dowl. P. C.

583, 9 L. J. C. P. 281, 1 M. & G. 42, 1 Scott
N. R. 151, 39 E. C. L. 634.

23. Love V. Sierra Nevada Lake Water,
etc., Co., 32 Cal. 639, 91 Am. Dec. 602.

-Musser v. Johnson, 42 Mo. 74,

97 Am. Dec. 316.

Nebraska.— Zoller v. Ide, 1 Nebr. 439.

New Hampshire.— Coburn v. Ellenwood, 4
N. H. 99.

New York.— Haight v. Sahler, 30 Barb.
218; Stanton v. Camp, 4 Barb. 274; Town-
send v. Hubbard, 4 Hill 351 ; Townsend v.

Corning, 23 Wend. 435; Lincoln v. Crandell,

21 Wend. 101; Dubois v. Delaware, etc., Canal
Co., 4 Wend. 285; Stone v. Wood, 7 Cow.
453, 17 Am. Dec. 529 ; Randall v. Van Vech-
ten, 19 Johns. 60, 10 Am. Dec. 193; Taft v.

Brewster, 9 Johns. 334, 6 Am. Dec. 280.

Ohio.— Hatch v. Barr, 1 Ohio 390.

Oregon.— Eagle Woolen Mills Co. v. Mon-
teith, 2 Oreg. 277.

Pennsylvania.— Farmers', etc.. Turnpike
Co. V. McCuUough, 25 Pa. St. 303.

Vermont.— Miller v. Rutland, etc., R. Co.,

36 Vt. 452; Wheelock v. Moulton, 15 Vt.
519.

West Virginia.— Rauch v. Blennerhassett
Oil Co., 8 W. Va. 36.

United States.—Metropolis Bank v. Guttsch-
lick, 14 Pet. 19, 10 L. ed. 335 ; Columbia Bank
V. Patterson, 7 Cranch 299, 3 L. ed. 351.

England.—In re International Contract Co.,

L. R. 6 Ch. 525; Hancock v. Hodgson, 4
Ring. 269, 5 L. J. C. P. 0. S. 170, 12 Moore
C. P. 504, 13 E. C. L. 499; Combes' Case, 9
Coke 75; Hall v. Bainbridge, 8 Dowl. P. C.
583, 9 L. J. C. P. 281, 1 M. & G. 42, 1 Scott
N. R. 151, 39 E. C. L. 634; Appleton v. Binks,
5 East 148, 1 Smith K. B. 361, 7 Rev. Rep.
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(it) Sealed Instrument Executed by Agent in His Own Name
Enforced Against Him Personally and Descriftiye Words Regarded
AS Surplusage— (a) In General. Less strictness is required when the instru-

ment is not under seal, it being sufficient in such case if the intent to bind the

principal appear in any part of the instrument.^ But if in executing a deed the
agent describes himself therein as acting for, or in behalf, or as the attorney of,

the principal, or as a committee to contract for, or as trustee, or as an officer of a
corporation, etc., if the deed does not bind his principal, and he signs and seals

with his own name and seal, the addition to his signature of his official designa-

tion will be regarded only as descriptive of his person, and he will be personally

responsible upon the instrument as his own deed.^
(b) Forms Held to Be Not Deed of Corporation hut of Agent Signing. An

assignment of a lease which in the granting clause purports to be made by the
treasurer of a designated corporation, who sets his hand and the corporate seal to

the instrument, adding his official title instead of signing by the name of the
corporation, is not valid as the act of the corporation.^ A chattel mortgage pur-
porting to convey corporate property, signed by the president of the corporation
as such, with his private seal attached, and also signed by the treasurer and by a
shareholder, the seal of the corporation being set opposite to the three names,
reciting an indebtedness of the corporation to the mortgagee, " for which he holds
my note," to secure the payment of which " I do convey to him," and " if I fail

to pay the debt," providing for a sale of the property, and attested, " witness my
hand and seal," is the personal conveyance of the president, and not of the cor-

poration acting through him.^ In the case of a bond by certain persons, " by the
name and description of Jacob Brewster, Thaddeus Loomis, and Joseph Coats,

trustees of the Baptist Society of the town of Richfield," who acknowledged
themselves bound to plaintiff in the sum of dollars, to be paid, etc., condi-

tioned that if defendants, as " trustees of the Baptist Society of the town of Rich-
field," etc., should pay, etc., and the bond was signed and sealed by such trustees

respectively, they were held personally liable.^ A deed recited that the " JSTew

England Silk Company, ... by Christopher Colt, jr., their treasurer, ... do
hereby give, grant, sell, and convey," etc. The concluding clause was :

" In wit-

ness whereof, I, the said Christopher Colt, jr., in behalf of said company, and as

their treasurer, have hereunto set my hand and seal, this," etc. This was signed
" Christopher Colt, jr.. Treasurer of JSTewEngland Silk Company." The certificate

of acknowledgment stated that " Christopher Colt, jr., treasurer," etc., " acknowl-

24. Huntington v. Knox, 7 Gush. (Mass.) 334, 6 Am. Dec. 280. See also Stone v. Wood,
371; Townsend v. Corning, 23 Wend. (N. Y.) 7 Cow. (N. Y.) 453, 17 Am. Dec. 529. Simi-
435. larly see Sumner v. Williams, 8 Mass. 162,

25. California.—Richardson v. Scott River 5 Am. Dec. 83.

Water, etc., Co., 22 Cal. 150. Other forms may be collected from the fol-

Kansas.— Klopp v. Moore, 6 Kan. 27. lowing cases cited in 4 Thompson Corp.
Massachusetts.— Fullam v. West Brook- §§ 5085, 5086, to wit:

field, 9 Allen 1; Seaver v. Coburn, 10 Cush. California.—-Richardson v. Scott River
324; Sumner v. Williams, 8 Mass. 162, 5 Water, etc., Co., 22 Cal. 150.

Am. Dec. 83; Tippets v. Walker, 4 Mass. Connecticut.— JSterling «. Peet, 14 Conn.
595. 245; Magill v. Hinsdale, 6 Conn. 464a, 16

Ifew York.— Stone v. Wood, 7 Cow. 453, Am. Dec. 70.

17 Am. Dec. 529; White v. Skinner, 13 Johns. Kansas.—^ Klopp v. Moore, 6 Kan. 27.

307, 7 Am. Dec. .S81; Taft v. Brewster, 9 Maine.— Stinchiield v. Little, 1 Me. 231,
Johns. 334, 6 Am. Dee. 280. 10 Am. Dec. 65.

United States.— Duvall v. Craig, 2 Wheat. Maryland.— McDonough v. Templeman, 1

45, 4 L. ed. 180. Harr. & J. 156, 2 Am. Dee. 510.

England.—Appleton v. Binks, 5 East 148, Massachusetts.— Fullam v. West Brook-
1 Smith K. B. 361, 7 Rev. Rep. 672. field, 9 Allen 1.

26. Norris v. Dains, 52 Ohio St. 215, 39 Neiv York.— White v. Skinner, 13 Johns.
N. E. 660, 49 Am. St. Rep. 716. 307, 7 Am. Dec. 381.

27. Clark v. Hodge, 116 N. C. 761, 21 S. E. OMo.— Hatch v. Barr, 1 Ohio 390.

562. Pennsylvania.— Prazer v. Shelley, 6 Phila.
28. Taft V. Brewster, 9 Johns. (N. Y.) 429.
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edged the above instrument to be his free act and deed." In another deed this

same person described himself in the concluding recital as " treasurer of the ISTew
England Silk Company, and duly authorized for that purpose," and in the cer-

tificate of acknowledgment it was stated that " in his said capacity " he acknowl-
edged the instrument to be his free act and deed. Neither of these deeds was
regarded as made by the " New England Silk Company." In the language of
Metcalf, J., who passed upon them, the treasurer " should have executed the
deeds in the name of the company. He should also have affixed to them the seal

of the company, and have acknowledged them to be the deeds of the company." ^

b. Disposition to Relax Formal and Rigid Common-Law Requirements so as to
Effectuate Intent of Parties— (i) In Qenbmal. In some modern decisions we
may discover a disposition on the part of the courts to depart from the formal
requirements of the common law, so as to effectuate what the judges know from
the reading of the instrument to have been the intent of the parties.^

(ii) WhenBody of Contbaot Will Control Signature and Seal. This
liberal rule requires that the language employed in the body of the contract,

showing it to be the contract of the corporation and not that of the signer, will

control both the signature and the seal. If therefore the agent of the corpora-

tion enters into a contract in his own name under his individual seal, but states in

the body of the contract that he contracts in behalf of the corporation, then
under the more enlightened theory the language of the instrument and not the
form of the signature will control, so as to give effect to the obvious intention of

the parties, and the agent will not be personally liable.^' Thus, where defendants,

who liad been duly appointed by a corporation as its building committee, and
.authorized to contract for a building to be erected for the purposes of its business,

entered into a written contract with plaintiff for materials, under their respective

hands and seals, describing themselves as " the building committee," and signing it

with the same designation, it was held that the corporation was liable on the con-

tract, notwithstanding the fact that the seals of defendants and not that of the

corporation were affixed thereto ; and there being evidence not only of the proper

authorization but of subsequent ratification, it was held that the defendants were
not personally liable on the contract.^^

(ill) Cases Where Neitses CorporationNob AoENT Bound. Decisions

are found which support the conclusion that it does not necessarily follow that

because a deed is not binding upon the corporation it will therefore be binding

upon the agent who executed it. It will not be binding upon the agent, unless,

by a fair construction of the language employed, it can be regarded as the contract

of the agent.^
(iv) Where ContractIsFor Exclusive Benefit of Corporation. Cases

are found which hold tliat when an agent, whether of a corporation or of an

individual, duly authorized to make a contract for his principal, which does not

require a seal, makes the contract in hii own name and under his private seal, and
in terms that purport his private obligation, he is not personally liable for the

England.— Furnival r. Coombs, 7 Jur. 399. 32. Haight v. Sahler, 30 Barb. (N. Y.)

12 L. J. C. P. 265, 5 M. & G. 736, 6 Scott 218.

N. R. 522, 44 E. C. L. 384. For other inartificial forms where the deed
29. Brinley v. Mann, 2 Cush. (Mass.) 337, was held to be that of the corporation and

48 Am. Dec. 669. not that of the agent signing it see North-

30. Magill V. Hinsdale, 6 Conn. 464o, 16 western Distilling Co. v. Brant, 69 111. 658,

Am. Dec. 70; Chouteau v. Allen, 70 Mo. 290; IS Am. Rep. 631; Whitford v. Laidler, 94

MeClui-e v. Herring, 70 Mo. 18, 35 Am. Hep. N. Y. 145, 46 Am. Rep. 131; Columbia Bank
404. See also Martin v. Almond, 25 Mo. 313. v. Patterson, 1 Cranch (U. S.) 299, 3 L. ed.

31. McDonough v. Templeman, 1 Harr. 351.

& J. (Md.) 156, 2 Am. Dec. 510 [recognized 33. Connecticut.— Sterling v. Peet, 14

as authority in Key v. Barnham, 6 Harr. & J. Conn. 245.

(Md.) 418]". To the contrary see supra XII, Illinois.— Northwestern Distilling Co. v.

H, 4, a. (IV), (B). Brant, 69 111. 658, 18 Am. Rep. 631.
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breach thereof, if the contract be for the exclusive benefit of his principal.^ This

is admitted to be a distinct departure from the principles of the common law.^**

The principle upon which these decisions rest is that when an agent is duly

authorized to make a contract for his principal which is not required to be sealed,

but the agent nevertheless enters into a contract in his own name and under his

private seal for the exclusive benefit of his principal, he is not personally

I'esponsible thereon, where such authority is known to the other contracting party,

for the reason that the principal would have been liable upon a simple contract

made under these circumstances by his agent, and the person contracting with
the agent still has the remedy arising out of such a contract against the principal.^^

e. Agent Not Bound Where He Does Not Personally Promise or Covenant,

Provided Corporation Is Disclosed. In another class of informal instruments it

has been held that the agent is not bound where the corporation is disclosed, and
the instrument contains no expression of the personal undertaking of the agent

to perform the contract of the corporation.^

d. Statutes Curing Informalities in Executing Sealed Instruments. The
extreme technicality of the judges in adhering to coinmon-law rules and disre-

garding the intention of the parties has induced legislatures in some instances to

interpose by enacting statutes such as that of Maine which recited that " all deeds
and contracts, executed by an authorized agent for an individual or corporation,

either in the name of the principal by such agent, or in the name of such agent

for the principal, shall be considered the deed or contract of the corporation." ^ It

is plain that this statute was intended to obviate a class of decisions to the effect

that, although the deed is, in the body of the instrument, stated to be the deed of

the corporation, yet, although it is signed by the proper agents of the corpora-

tion, if it is sealed with their own private seals, it ceases for that reason to be the

deed of the corporation.'' Under the operation of this statute anything which the
agent executing the deed for the corporation adopts as his seal in so executing it,

or as the seal of the corporation for the purposes of- the deed, will be deemed the

appropriate seal.*' Under a somewhat similar statute of Vermont a deed of land

of a corporation conveyed by its president, sealed with the seal of the president,

was a valid corporate deed.^^ A similar statute of Tennessee provides that an
instrument in relation to real or personal property, executed by an agent, may be
signed by such agent for his principal by simply writing his own name or his

Massachusetts.— Ellis v. Pulsifer, 4 Allen (N. Y.) 107. See also Evans v. Wells, 22

165; Abbey v. Chase, 6 Cush. 54 (opinion by Wend. (N. Y.) 324; Osborne v. High Shoals

Metcalf, J.). Min., etc., Co., 50 N. C. 177.

New York.— St. Peter Episcopal Church v. 37. Sherman v. Fitch, 98 Mass. 59 ; Ellis

Varian, 28 Barb. 644; Townsend «. Hubbard, v. Pulsifer, 4 Allen (Mass.) 165; Lyon v.

4 Hill 351; Townsend v. Corning, 23 Wend. Williams, 5 Gray (Mass.) 557; Abbey v.

435. Chase, 6 Cush. (Mass.) 54; Sherman v. New
Pennsylvania.— Hopkins v. Mehafify, 11 York Cent. R. Co., 22 Barb. (N. Y.) 239;

Serg. & R. 126. Hopkins v. Mehaffy, 11 Serg. & R. (Pa.)

United States.— Thayer v. Wendell, 23 Fed. 126. Compare Northwestern Distilling Co.

Cas. No. 13,873, 1 Gall. 37. v. Brant, 69 HI. 658, 18 Am. Rep. 631 ; Whit-

Compare Furnival v. Coombs, 7 Jur. 399, ford v. Laidler, 94 N. Y. 145, 46 Am. Rep.

12 L. J. C. P. 265, 5 M. & G. 736, 6 Scott 131; Haight v. Sahler, 30 Barb. (N. Y.)

N. R. 522, 44 E. C. L. 384. 218; St. Peter Episcopal Church v. Varian,

34. Mcbonough v. Templeman, 1 Harr. 28 Barb. (N. Y.) 644; Columbia Bank v.

& J. (Md.) 156, 2 Am. Dec. 510; Haight v. Patterson, 7 Cranch (U. S.) 299, 3 L. ed.

Sahler, 30 Barb. (N. Y.) 218; Dubois v. 351.

Delaware, etc.. Canal Co., 4 Wend. (N. Y.) 38. Me. Rev. Stat. c. 91, § 14.

285 ; Randall v. Van Vechten, 19 Johns. 39. The statute was evidently leveled at

(N. Y.) 60, 10 Am. Dec. 193. such decisions as Richardson v. Scott River

35. Haight v. Sahler, 30 Barb. (N. Y.) Water, etc., Co., 22 Cal. 150; Brindley v.

218. See also Fullam v. West Brookfleld, Mann, 2 Cush. (Mass.) 337, 48 Am. Deo.

9 Allen (Mass.) 1. 669; and Hatch v. Barr, 1 Ohio 390.

36. Ford v. Williams, 13 N. Y. 577, 67 40. Porter v. Androscoggin, etc., R. Co.,

Am. Dec. 83; Worrall v. Munn, 5 N. Y. 229, 37 Me. 349.

55 Am. Dec. 330; Lawrence v. Taylor, 5 Hill 41. Warner v. Mower, 11 Vt. 385.
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principal's name, when the instrument shows on its face that it is executed for the

principal. "With this statute in force a trust deed executed by a corporation

recited that it conveyed the property, and that the surplus, in case of a sale, was
to be paid to the company. It was held that it was not invalid as to attaching

creditors of the corporation by reason of being signed by " B, President,"

since the intent to execute a corporate obligation was clearly shown.^ With this

statute in force a trust deed signed by A, President, and B, Secretary, but having
a corporate seal attached thereto and which recites that the corporation caused its

seal to be attached, and the deed to be signed by the president and secretary, was
not the individual act of the officer signing it and was binding upon the corpora-

tion both at common law and under the statute which provided that an instrument

executed by an agent in his own name shall be binding on the principal, where
the instrument shows that it was intended to be executed in a representative

capacity.*'

e. What Form of Words Appropriate to Show That It Is Deed of Corporation.

No particular form of words is necessary in order to render an instrument under
seal, executed in behalf of the corporation, binding upon it, provided it appears

upon the face of the instrument that it was intended to be executed by or on
behalf of the corporation, and that the seal affixed to it is that of the corporation

and not that of the agent merely. A proper form would seem to be to recite

the corporation as the contracting party, by its agent, officer, etc., and to conclude

the instrument, which would be signed by the name of the corporation, by the

officer or agent with, " In testimony whereof, the common seal of said corpora-

tion is hereunto affixed," and then to affix the seal."

f. Seal Must Appear to Be Seal of Corporation, and How. It is not necessary

to state in the instrument that the seal used is that of the corporation, if the fact

otherwise appear, either presumptively from the language of the deed or by evi-

dence aliunde. The fact must appear, however, in some manner ; and where
the conveyance itself declares the seal to be that of the agent, there is no room
for presumption or inquiry upon the subject.*^ The regular mode of assenting

to and authenticating the acts of the body which uses a seal is to affix the seal,

with the declaration that it is the seal of the body, and to verify the act by the

signatures of the president and secretary.*^

g. Effect of Sealing With Private Seals of Signers— (i) In Gsnsbal. In

strictness a deed of conveyance by a corporation must be executed not only by
using the corporate name in the body of the deed, but it must be sealed with the

corporate seal. From this it follows that a deed describing the grantor as a cor-

poration, but which is executed by the president thereof in his own name and

under his own seal, describing him as president, will not pass title from the cor-

poration ;
*^ and unless the seal of the corporation is affixed to the instrument it

will not support a common-law action of covenant, although sealed with the

private seal of the agent of the corporation executing it ;
^ and it has been held,

where the deed was thus executed, that, although the corporation may have

authorized the committee to contract, and may therefore be liable in some form

of action, yet covenant is not the proper remedy.*^

42. Turner v. Kingston Lumber Co., 106 pal Church v. Varian, 28 Barb. (N. Y.)

Tenn. 1, 58 S. W. 854. 644.

43. In re New Memphis Gaslight Co.'s 45. Richardson v. Scott River Water, etc.,

Cases, 105 Tenn. 268, 60 N. W. 206. E. Co., 22 Cal. 150, 157 (per Cope, C. J.) ;

44. Flint ». Clinton Co., 12 N. H. 430. Eagle Woolen Mills Co. v. Monteith, 2 Oreg.

For other forms which have been held efEec- 277; In re St. Helen Mill Co., 21 Fed. Cas.

live, see Northwestern Distilling Co. v. Brant, No. 12,222, 3 Sawy. 88.

69 111. 658, 18 Am. Rep. 631 ; Kinzie v. Chi- 46. Kinzie v. Chicago, 3 111. 187, 33 Am.
cago, 3 111. 187, 33 Am. Dee. 443; Sherman Dec. 443.

V. Fitch, 98 Mass. 59; Haven v. Adams, 4 47. Richardson v. Scott River Water, etc.,

Allen (Mass.) 80; Hutchins v. Byrnes, 9 Co., 22 Cal. 150; Hatch v. Barr, 1 Ohio 390.

Gray (Mass.) 367; Tenney v. East Warren 48. State v. AUis, 18 Ark. 269.

Lumber Co., 43 N. H. 343 ; St. Peter Episco- 49. Mitchell v. St. Andrews Bay Land Co.,
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(ii) What if Oorpoeation Has No 8mal. If a corporation has no seal, and
is authorized to contract both with and "without a seal, the affixing of the private

seal of the president to his signature is mere surplusage and harmless.*

h. Effect of Affixing Seal Several Times. If it sufficiently appears that the

seal, or the scrawl which has been affixed in lieu of a seal, was intended to be the

seal of the corporation, it will be immaterial that it has been affixed several times,

for example once opposite the name of each signer.^^

i. Coppq_rate Deed Defectively Executed May Create Color of Title. A deed
of a corporation purporting to convey land but which is defectively executed, as

where it is sealed with the seal of the clerk of the corporation merely, may
nevertheless constitute color of title, which will ripen into a good title by adverse

possession under the operation of the statute of limitations.^^

j. Sufficient if It Appears in Body of Instrument That Corporation Is Con-

tracting Party. If it appears in the body of the instrument that the signer under-

takes for another and not for himself, he will not be liable, although he may sign in

such a form aS would otherwise import an individual liability .^^ Thus if in the

body of a sealed instrument the covenants are stated to be made by a corporation

directly with plaintiff, without the agency of any one, and the person signiilg it

is not named therein, but signs the instrument and seals it with his own seal, as

president of the corporation, and on its behalf, an action cannot be sustained upon
it against him individually.^ So where the undertaking was :

" We, two of the

directors of the Ark Life Assurance Society by and on behalf of the said society,

do hereby promise to pay," etc., and was signed, Charles Nicholson, H. "Wood, it

was held that the signing directors were not liable personally.^^ So where the

instrument ran :
" Three months after date, we jointly promise to pay . . . for

value received in stock on account of the L. & B. Company," and was signed by
the'names of three directors of the company with the word " directors " affixed to

their names, it was ruled that the directors were not personally liable.^^

5. Manner of Executing Promissory Notes so as to Bind Corporation and
Exonerate Agent Signing Them— a. The One Safe and Proper Way in Which to

Execute Such Instruments. To obviate the confusing and often absurd and
ridiculous interpretations which have often beset this subject, there is one safe

and unequivocal form in which to execute a promissory note on behalf of a

corporation so as to bind the corporation and exonerate the agent. That form is

to express the name of the corporation in the body of the instrument as the

promisor, and to sign the instrument by the name of the corporation with the

addition of the name of the agent. Thus, omitting date and formal words,

the following will be the essential words of a promissory note, binding the corpo-

ration and exonerating the agent :
" The Bancroft-Whitney Company promises to

pay to the order of John G. Gorman one thousand dollars ($1000). The
Bancroft-Whitney Company, by J. Has Brouck, Secretary." '^

b. Manner of Signing Such Instruments— (i) Proper Manner. In respect

4 Fla. 200. Compare Lay v. Austin, 25 Fla. 53. McDonough v. Templeman, 1 Harr.

933, 7 So. 143. In one ease a scrawl in lieu & J. (Md.) 156, 2 Am. Dec. 510; Hopkins v.

of a seal, attached to each of the names of Mehaflfy, 11 Serg. & R. (Pa.) 126 [recognized

the signers, was treated as the seal of the in Abrams v. Musgrove, 12 Pa. St. 292, 295].

corporation, the repetition of it not being 54. Hopkins v. Mehaflfy, 11 Serg. & E.
regarded as a matter of any importance. (Pa.) 126.

Reynolds v. Glasgow Academy, 6 Dana (Ky.) 55. Aggs v. Nicholson, 1 H. & N. 165, 25

37. L. J. Exch. 348, 4 Wkly. Rep. 776.

50. Deberry V. Holly Springs, 35 Miss. 56. Lindus v. Melrose, 3 H. & N. 177, 4
385. Jur. N. S. 488, 27 L. J. Exch. 326, 6 Wkly.

51. Reynolds v. Glasgow Academy, 6 Dana Rep. 441, Crompton and Willes, JJ., dissent-

(Ky.) 37; Decker v. Freeman, 3 Me. 338 ing. Compare Hills v. Bannister, 8 Cow.
[distinguishing Stinehfield v. Little, 1 Me. (N. Y.) 31; Dutton v. Marsh, L. R. 6 Q. B.

231, 10 Am. Dec. 65; Elwell v. Shaw, 16 361, 40 L. J. Q. B. 175, 24 L. T. Rep. N. S.

Mass. 42, 8 Am. Dec. 126]. 470, 19 Wkly. Rep. 754.

52. Thorndike v. Barrett, 3 Me. 380. 57. 4 Thompson Corp. § 5127.
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of the manner of signing, it is to be observed that such an instrument will be
properly signed when signed, " The A B Company, by C D, Attorney," or " The
A B Company, by C D, Agent," or " The -Empire Mills, by E. C. Hamilton,
Treas." °^ And while, according to good precedents ^ as well as common sense,

it will be equally well signed if signed thus : "CD, Agent for theA B Company,"
or " C D, for the A B Company," yet, as this form of execution has provoked
judicial controversy,*' it is better to sign, as before stated, the name of the prin-

cipal, preceding that of the agent. Even where the corporation is not named
in the body of the instrument, but the instrument runs in the words, " We
promise to pay," etc., yet if it is properly signed as here indicated, that is, with
the name of the corporation followed by the name of the agent with the con-

necting word " by " or " per " between the itame of the corporation and that of

the agent, it will be the note of the corporation, and will not be the joint note of

the corporation and the agent."

(ii) When Signed so AS TO Be Oblig-ation OF Agjsnt. But if the corpora-

tion is nowhere mentioned as the promisor, and if, according to the grammatical
construction of the instrument, the promise is the promise of the signer, then the

mere fact that he annexes to his name the word descriptive of the office which he
holds ill the corporation, as the word " Pres.," meaning president, will not exon-

erate him, but the added words will, in the absence of evidence to the contrary,

be regarded as descriptio personm merely, as much as though he had added the
word " Esq." «2

(hi) Wben Official Designation Added to Signature Rejected as
SuBPLUSAOE. The foregoing is in accordance with the weight of authority and
with the more general doctrine, which is, that where the note does not contain

upon its face an indication that it is the note of a principal or of a corporation,

the addition to the name of the person signing it of the words " president," " sec-

retary," " agent," " trustee," and the like, does not make it the note of the prin-

cipal or corporation, but it remains the note of the individual signer. The general

rule equally holds where the addition expresses the name of the principal or cor-

poration.^ In like manner the signer was held liable on the following promise :

68. Draper v. Massachusetts Steam Heat-

ing Coi, 5 Allen (Mass.) 338; Emerson v.

Providence Hat Mfg. Co., 12 Mass. 237, 7

Am. Dec. 66; Long v. Colburn, 11 Mass. 97,

6 Am. Dec. 160; Walker v. State Bank, 9

N. Y. 582.

59. Daniel Neg. Instr. § 298.

60. Kice V. Gove, 22 Pick. 158, 33 Am.
Dec. 724; Ballon v. Talbot, 16 Mass. 461, 8

Am. Dec. 146.

61. Reeve v. Glassboro First Nat. Bank,
64 N. J. L. 208, 23 Atl. 853, 33 Am. St. Rep.

675, 16 L. R. A. 143.

62. Brunswick-Balke-Cqllender Co. v. Bou-
tell, 45 Minn. 21, 47 N. W. 261. See also

Colburn v. Monroe First Baptist Church, 60

Mich. 198, 26 N. W. 878.

63. The following authorities state and
illustrate the rule:

Alabama.— Drake v. Flewellen, 33 Ala.

106.

California.— Chamberlain v. Pacific Wiool-

Growing Co., 54 Cal. 103. Compare Haskell
V. Cornish, 13 Cal. 45.

Colorado.— Tannatt v. Rocky Mountain
Nat. Bank, 1 Colo. 278, 9 Am. Rep. 156.

Connecticut.— Johnson v. Smith, 21 Conn.
627; Stamford Bank v. Ferris, 17 Conn. 259;
Magill V. Hinsdale. 6 Conn. 464o, 16 Am.
Dec. 70; Hovey v. Magill, 2 Conn. 680.

[XII. H, 5, b. (l)]

Illinois.— Cahokia v. Rautenberg, 88 111.

219; Burlingame v. Brewster, 79 111. 515, 22
Am. Rep. 177; Powers v. Briggs, 79 111. 493,

22 Am. Rep. 175; Chadsey v. McCreery, 27
111. 253.

IndioMa.-—-Hays v. Crutcher, 54 Ind. 260;
Mears v. Graham, 8 Blackf. 144. Contra,

Pitman v. Kintner, 5 Blackf. 250, 33 Am.
Dec. 461.

Iowa.— Thurston v. Mauro, 1 Greene 231.

Contra, Baker v. Chambles, 4 Greene
428.

Kentucky.— Burbank v. Posey, 7 Bush
372; Caphart v. Dodd, 3 Bush 584, 96 Am.
Dec. 258. Compare Yowell v. Dodd, 3 Bush
581, 96 Am. Dec. 256.

Maine.— Sturdivant v. Hull, 59 Me. 172,

8 Am. Rep. 409 ; Chick v. Trevett, 20 Me. 462,

37 Am. Dec. 68; Fogg v. Virgin, 19 Me. 352,

36 Am. Dec. 757.

Maryland.— ^s.i\e. v. Peirce, 32 Md. 327,

3 Am. Rep. 139; Sumwalt v. Ridgely, 20 Md.
107; Wyman v. Gray, 7 Harr. & J.

409.

Massachusetts.— Towne v. Rice, 122 Mass.

67; Tucker Mfg. Co. v. Fairbanks, 98 Mass.

101; Morell v. Codding, 4 Allen 403; Haver-
hill Mut. F. Ins. Co. !>. Newhall, 1 Allen 130;
Fiske V. Eldridge, 12 Gray 474; Packard v.

Nye, 2 Mete. 47; Simonds v. Heard, 23 Pick.
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" I promise to pay James Morrison, . . . being on account of his wages at the

Madison Hemp and Flax Spinning Company Manufactory in Madison county."

This was signed, "For the Madison Hemp and Flax Spinning Company, W.
Macbean, Prest." '^

(iv) Rtjlm Whese Pesson' Signing Pbomisss "as Tsustee." If persons

promise " as trustees," and sign their names with the addition of such designa-

tion, this promise is held to be restrictive and not binding upon the signers

personally.^

6. Manner of Drawing Bills of Exchange so as to Charge Corporation and
Exonerate Agent— a. Rule Stated— (i) In General. The rule of construction

which has so often made the agents of corporations, executing promissory notes

in their behalf, personally liable thereon, has been frequently applied, with equal

severity, in the case where a bill of exchange is drawn on behalf of a corporation

by its agent. Unless he makes the bill say plainly, " 1 am the mere scribe," he
becomes personally liable.^^ In other words, where the contract is made abso-

lutely with the party executing the bill of exchange, it will be binding upon him
personally.^''

(ii) Senseless Illvstrations Where Agent Was Held Personally
Liable, Although: Bill Showed That Corporation Was Intended to Be
BoTJND. Thus bills concluding as follows :

" Place to the account of the Durham
Bank, as advised ; " *^ " Charge the same to the account of Proprietors of Pem-

120, 34 Am. Dec. 41; Forster v. Fuller, 6

Mass. 58. 4 Am. Dee. 87; Thaoher v. Dins-

more, 5 Mass. 299, 4 Am. Dec. 61. Contra,

Mann v. Chandler, 9 Mass. 335. A labored

effort was made by the court in Fiske v.

Eldridge, 12 Gray 474, to distinguish this

last case from similar eases holding the con-

trary; but in Draper v. Massachusetts Steam
Heating Co., 5 Allen 338, and afterward in

Barlow V. Lee Cong. Soc, 8 Allen 460, its

authority was repudiated.
Michigan.— Detroit v. Jackson, 1 Dougl.

106.

Minnesota.—Brunswick-Balke-Collender Co.

V. Boutell, 45 Minn. 21, 47 N. W. 261; Pratt

v. BeauprS, 13 Minn. 187; Bingham v. Stew-

art, 13 Minn. 106; Fowler V. Atkinson, 6

Minn. 578.

Mississippi.— Fitch v. Lawton, 6 How.
371.

Missouri.— McClellan v. Reynolds, 49 Mo.
312; Durfee v. Morris, 49 Mo. 55. Contra,

Klostermann v. Loos, 58 Mo. 290; Smith v.

Alexander, 31 Mo. 193.

New Hampshire.— Packets Despatch Line

V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203 ; Savage v. Eix, 9 N. H. 263 ; Under-

hill V. Gibson, 2 N. H. 352, 9 Am. Dec. 82.

New York.— De Witt v. Walton, 9 N. Y.

571; Brockway v. Allen, 17 Wend. 40; Pentz

V. Stanton, 10 Wend. 271, 25 Am. Dec. 558;

Barker v. Mechanics' F. Ins. Co., 3 Wend.
94, 20 Am. Dec. 664; Hills v. Bannister, 8

Cow. 31; Stone v. Wood, 7 Cow. 453, 17 Am.
Dec. 529; Taft v. Brewster, 9 Johns. 334, 6

Am. Dec. 280.

OMo.— Bank v. Cook, 38 Ohio St. 442;

Collins V. Buckeye State Ins. Co., 17 Ohio St.

215, 93 Am. Dec. 612; Titus v. Kyle, 10

Ohio St. 444.

Texas.— Gregory v. Leigh, 33 Tex. 813.

Vermont.— Pomeroy v. Slade, 16 Vt. 220.

Contra, Roberts v. Button, 14 Vt. 195.

West Virginia.— Scott v. Baker, 3 W. Va.
285.

England.— Dutton v. Marsh, L. R. 6 Q. B.

361, 40 L. J. Q. B. 175, 24 L. T. Rep. N. S.

470, 19 Wkly. Rep. 754; Price v. Taylor, 5

H. & N. 540, 6 Jur. N. S. 402, 24 J. P. 470,

29 L. J. Exeh. 331, 2 L. T. Rep. N. S. 221,

8 Wkly. Rep. 419.

64. Macbean v. Morrison, 1 A. K. Marsh.
(Ky. ) 545. It is not perceived on what prin-

ciple this decision can be supported. It is

contrary to Carson v. Lucas, 13 B. Mon.
(Ky. ) 213, and the person signing plainly

did so in the capacity of agent. See also

Roney v. Winter, 37 Ala. 277 ; Alexander v.

Sizer, L. R. 4 Exch. 102, 38 L. J. Exeh. 59,

20 L. T. Rep. N. S. 38 ; Ex p. Clark, 9 Jur.

931, 5 L. J. Bankr. 3, 14 M. & W. 469, 1

Phil. 562, 19 Eng. Ch. 562.

65. Blanchard v. Kaull, 44 Cal. 440;
Shoe, etc., Nat. Bank v. Dix, 123 Mass. 148,

25 Am. Rep. 49; Barlow v. Lee Cong. Soc,
8 Allen (Mass.) 460. Contra, an ill-consid-

ered ease in Kentucky, McCalla v. Rigg, 3

A. K. Marsh. (Ky.) 259. In one case it was
so held, although the signature contained no
official designation. Sanborn i'. Neal, 4
Minn. 126, 77 Am. Dec. 502., Contra to this

case see Titus v. Kyle, 10 Ohio St. 444.

66. Leadbitter v. Farrow, 5 M. & S. 345,

349, 17 Rev. Rep. 345, where it is said by
Lord Ellenborough, C. J.: "Every person, it

is to be presumed, who takes a bill of the
drawer, expects that his responsibility is to

be pledged to its being accepted. Giving full

effect to the circumstance that the plaintiff

knew the defendant to be agent, still the de-

fendant is liable, like any other drawer who
puts his name to a bill without denoting that
he does it in the character of a procurator."

67. Mayhew v. Prince, 11 Mass. 54.

68. Leadbitter v. Farrow, 5 M. & S. 345,
349, 17 Rev. Rep. 345.
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broke Iron "Works ;

" *^ or " Charge the same to account of disbursements of

barque Dublin," ™ the signatures of the makers being their names only, bald of

any designation of agency, were construed as the signers' personal obligations.

Such is said to be the rule even where the agent signs a bill with additions

indicating the capacity in which he acts, but not specifically that he does so on
account of his principal ; as where the bill concluded, " Charge the same to the

account of," and was signed, " David Fairbanks & Co., Agts. Piscataqua F. & M.
Ins. Co.," and was directed to the "Piscataqua F. & M. Ins. Co., So. Berwick,

Me.," and had written across its face, " Accepted for the Treasurer, David Fair-

banks, President." '^ This bill had been delivered by the insurance company
above mentioned to the payee in satisfaction of the amount of a loss by fire, due
on a policy of insurance effected by the payee in this company, which claim was
assigned by the payee to plaintiffs, with full knowledge of all circumstances

under which the bill was made. Fairbanks & Co. were sued as drawers of this

bill. Parol evidence offered by them tending to show that it was not expected
nor intended that they should be liable upon the bill, and that it was regarded by
the parties as creating a debt against no one but the insurance company, was
rejected. This was held to be correct.''^

b. More Liberal Rule Exonerating Agent Drawing Bill, or Else Admitting

Parol Evidence to Explain Intent of Parties. A more liberal rule prevails in

other jurisdictions, and is finding increased favor in the courts, in conformity with

which' bills of exchange so drawn are interpreted in accordance with what the

judges know from the face of the bill to have been the real intent of the parties,

or else which lets in parol evidence to explain what that intent was, where the

frame of language employed in the bill and in the signature leaves the question

in substantial doubt. Such was the case where the action was against the defend-

ant as drawer of two bills the form of which was ;
" Six months after date, please

pay to the order of the Elizabethtown and Somerville Eailroad Company, five

hundred dollars, value received, and charge as ordered." This was signed, " John
Kean, President Elizabethtown and Somerville E. K. Co.," and indorsed, " The
Elizabethtown and Somerville Eailroad Co., by John Kean, President." At the

trial parol evidence was offered that the bills in question were intended to be the

bills of the corporation of which the defendant was president. The rejection of

this evidence and a judgment holding the drawer of the bills, John Kean, to be

personally liable on them, were held erroneous.''^ So also in a case often cited

defendant drew a draft upon his principal payable to plaintiff. The draft was in

payment of a debt owed by the principal to plaintiff. The latter was aware of

the authority of defendant to draw this draft, and in fact he signed it, " John

Hinde, agent." It was held under these circumstances that the drawing of the

draft by the defendant was restrictive, and that the addition of the word " agent

"

was equivalent to a declaration that he would not be held personally responsible

on the draft.''* In an earlier case in the same state ''' a bill of exchange signed in

the same form was held not to be binding upon the principal as drawer, for the

reason that the principal was not disclosed to the payee by the agent at the time

of giving the draft.

e. Effect of Direction In Bill of Exchange to Charge to Account of Corpora-

tion— (i) G-ENEBALLY BiNDS CoBFOBATiON. The direction to place to the

I

69. Bank of British North America v. 72. Compare Dennis v. Table Mountain

Hopper, 5 Gray (Mass.) 567, 66 Am. Dee. Water Co., 10 Cal. 369.

390.^
' ^ ^

' '

73. i^ean v. Davis, 21 N. J. L. 683, 47 Am.

70. Bass V. O'Brien, 12 Gray (Mass.) 477. Dec. 182 [reversing 20 N. J. L. 425].

See also Snow v. Goodrich, 14 Me. 235; New- 74. Hicks v. Hinde, 9 Barb. (N. Y.) 528.

hall V. Dunlap, 14 Me. 180, 31 Am. Dec. 45. See also Conro v. Port Henry Iron Co., 12

Contra, Maher v. Overton, 9 La. 115. Barb. (N. Y.) 27.

71. Tucker Mfg. Co. t\ Fairbanks, 98 Mass. 75. Pentz v. Stanton, 10 Wend. (N. Y.)

101. 271, 25 Am. Dec. 558.
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account of some company named in the body of the bill, coupled with the circum-
stance that the person signing the bill adds to his name some designation of the
capacity in which he acts, will in general be sufficient to make it the draft of the

corporation.'^ Bills concluding as follows have been held to be such :
" Place to

account of Pompton Iron "WorEs," and signed " W. Burtt, agent " ;

" " charge the

same to the Swanzey Paper Company," and signed " Joseph Hooper, agent " ;

™
" place to account of the Derby Fishing Company," and signed " Canfield Gillet,

president."
'^

(ii) EsPEOiALLY Where Wame of Cobpobation Appeahs in Heading of
Bill, Although Nowseue Else. Likewise it will be sufficient if the name of

the company appears only in the heading of the bill as :
" Office of Portage

Lake Manufacturing Company," where the bill concluded, " charge the same to

account of this company," and was signed, " I. K. Jackson, Agent " ; ^ " Adams
& Co.'s Express and Banking House," where the bill concluded, " charge same to

account of this office," and was signed, " C. P. Mchols, agent " ;
*^ " Farmers' Bank

of Seneca County," where the bill concluded, " charge this institution," and was
signed, " J. J. Fenton, Cashier " ;

^^ or " Office of the Tioga Navigation Com-
pany," the bill concluded, " charge to motive power and account," and was signed,

"James K. Wilson, Pres't T. N. Co."«=
7. Manner of Indorsing Commercial Paper by Corporations— a. Rule That

Indorsement in Name of Aifent Binds Agent and Words Indicating Agency
Rejected as Surplusage. The severe and senseless rule already alluded to, which
rejects as surplusage the addition of descriptive words to the signature of a writ-

ten instrument executed by the agents of corporations and by other agents applies

equally to indorsements ; and in general what would be held to be merely descrip-

tive language in the former case will be so regarded in the latter. Thus to restate

a case before noticed the indorsement, " J S, trustee," is the personal indorsement
of " J S," on a note payable to his order and made by him as " trustee of the
Sullivan Railroad." ^ So an indorsement of " Lewis Bice, Beceiver," on a note
payable to " Lewis Bice, Beceiver," binds such an indorser personally in an action

by the indorsee.^^

b. Contrary Rule Which Gives Effect to Such Words of Description. A juster

and more sensible rule yrhich in the interpretation of such instruments refuses to

reject words of description which the parties manifestly intended to have their

proper effect and which refuses to pervert the evident intent of the parties has

been adopted by some of the courts. Such was the case where the action was
upon a note payable " to the order of C. "W". Smith, Treasurer of the I. M. B.

Co.," which was indorsed, " C. W. Smith, Treasurer of the I. M. B. Co." It was
admitted that the abbreviations were used to designate the Indianapolis Machine
Brick Company. The courts held that this was the note of the Indianapolis

Brick Machine Company.*^ The authority of this last case was reaffirmed in an
action upon the following note :

" Four months after date we promise to pay to

the order of E. Beman, Treas., five hundred dollars, value received." (Signed)

76. Forbes v. Marshall, 11 Exch. 166, 24 81. Sayre v. Nichols, 7 Cal. 535, 68 Am.
L. J. Exch. 305, 4 Wkly. Rep. 480. Dec. 280, 5 Cal. 487.

77. Fuller t". Hooper, 3 Gray (Mass.) 334, 82. Safford v. WyckoflF, 1 Hill (N. Y.)
where the words "Pompton Iron Works," 11, 4 Hill (N. Y.) 442.

printed across the end of the bill, were held 83. Olcott o. Tioga E. Co., 27 N. Y. 546,

to be a material circumstance indicating 84 Am. Dec. 298 [affirming 40 Barb. (N. Y.)

whose draft it was. 179]. See also Thompson v. Tioga R. Co.,

78. Tripp V. Swanzey Paper Co., 13 Pick. 36 Barb. (N. Y.) 79.

(Mass.) 291. 84. Piske v. Eldridge, 12 Gray (Mass.) 474.

79. Witte V. Derby Fishing Co., 2 Conn. 85. Towne v. Rice, 122 Mass. 67. See
260. See also Bulkley v. Derby Fishing Co., Chadsey v. McCreery, 27 III. 253; Shaw v.

2 Conn. 252, 7 Am. Dec. 271. Stone, 1 Cush. (Mass.) 228; Buffum v. Chad-
80. Slawson v. Loring, 5 Allen (Mass.) wick, 8 Mass. 103.

340, 81 Am. Dec. 750, opinion by Bigelow, 86. Vater v. Lewis, 36 Ind. 288, 10 Am.
C. J. Rep. 29.
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" Adam Smith & Co." This note was indorsed " E.. Beman, Treasurer." Beman
was treasurer of the " Union Manufacturing Company," and, on account of a
debt of that company to the plaintifE and others, the note was indorsed to them
by him as follows :

" R. Beman, Treasurer." In a suit against the indorser, the
court held that this was a qualified indorsement which operated as a transfer of

the note, but involved no obligation whatever on the part of the person thus
indorsing.^'

e. Rule Where Corporation Is Designated as Payee and Note Is Indorsed by
Proper Officer. It will be observed that in the cases just discussed the indorsers

were also payees of the notes. There seems to be no doubt that when the cor-

poration is designated as the payee, and the note is indorsed by its proper officer,

and in such manner as to indicate his official capacity, such indorser will be
regarded as acting in behalf of the corporation only.^

d. Bills of Exchange Drawn Payable to, and Indorsed by. Person Designated
as '• Cashier." It is also well settled that bills drawn payable to the order of a
person named " cashier " are to be regarded as the property of the bank of which
such person is the cashier, it being the ordinary course of business among bankers
to draw bills in this manner ;

*' and for the same reason an indorsement of the
name of this officer, with the addition of " cashier " or some recognized abbrevia-

tion of that word, will be regarded as his official act, binding upon the bank and
operating as a transfer of the bill or note.'"

e. Commerelal Paper of Other Than Banking Corporations Indorsed by Name
of Agent Only. The necessity of celerity in the despatch of business has led to

the frequent practice in other than banking corporations of indorsing the paper
of the corporation by the signature of its agent with a word or words of addition

designating the character in which he signs. If the note is in terms payable to

the order of the corporation the agent will, by indorsing his own name merely,

with an addition describing his office, pass the legal title thereto,'' and will not incur

the risk of personal liability as indorser ;
'^ and it -makes no difference that the

agent prefixed to his signature the words " without recourse." '^ In other eases of

such indorsements the inquiry may arise whether the intent of the parties was
merely to pass the title of the corporation to the paper or in addition thereto to

pledge the personal credit of the indorsing officer or agent ; and it seems that

parol evidence will be admitted to determine this question.'*

87. Babcock v. Beman, 11 N. Y. 200. See L. ed. 631; Chillicothe Branch Ohio State

also New York City Mar. Bank t. Clements, Bank v. Fox, 5 Fed. Cas. No. 2,683, 3 Blatchf.

31 N. Y. 33; Clark v. Titeomb, 42 Barb. 431; Wild v. Passamaquoddy Bank, 29 Fed.

(N. Y.) 122; Hicks v. Hinde, 9 Barb. (N. Y.) Cas. No. 17,646, 3 Mason 505.

528; Merchants' Bank v. McColl, 6 Bosw. 91. Mclntire v. Preston, 10 111. 48, 48 Am.
(N. Y.) 473; Scott v. Johnson, 5 Bosw. Dec. 321; Nicholas v. Oliver, 36 N. H.

(N. Y.) 213; Kennedy v. Knight, 21 Wis. 218.

340, 94 Am. Dec. 543. Compare Knight v. 92. BabcDck v. Beman, 11 N. Y. 200. See

Lang, 2 Abb. Pr. (N. Y.) 227. also State Bank v. Ohio State Bank, 29 N. Y.

88. Northampton Bank 17. Pepoon, 11 619.

Mass. 288; Elwell v. Dodge, 33 Barb. (N. Y.) 93. Mclntire v. Preston, 10 111. 48, 48 Am.
336. Dee. 321.

89. Haynes v. Beckman, 6 La. Ann. 224; 94. Mott v. Hicks, 1 Cow. (N. Y.) 513, 13

Commercial Bank v. French, 21 Pick. (Mass.) Am. Dec. 550. This case does not differ in

486, 32 Am. Dec. 280; Angelica First Nat. principle from the case of a similar indorse-

Bank v. Hall, 44 N. Y. 395, 4 Am. Eep. 698

;

ment made by an agent of an individual, or

State Bank v. Ohio State Bank, 29 N. Y. by an agent of the government, in which cases

619 \_overruVmg 36 Barb. (N. Y.) 332]; Genesee the inquiry always is whether it was the real

Bank t>. Patchin Bank, 13 N. Y. 309, 19 N. Y. understanding and intention of the parties to

312 ; Watervliet Bank v. White, 1 Den. (N. Y.) the negotiation that the indorser should bind

608. himself, or bind his principal. Macbeath e.

90. Cooper v. Curtis, 30 Me. 488; Burn- Haldimand, 1 T. R. 172, 1 Rev. Rep. 177.

ham V. Webster, 19 Me. 232; Folger v. Chase, Compare Sumner v. Williams, 8 Mass. 162, 5

18 Pick. (Mass.) 63; Potter v. Merchants' Am. Dec. 83; Rice v. Stearns, 3 Mass. 225, 3

Bank, 28 N. Y. 641, 86 Am. Dec. 273 ; Fleck- Am. Dec. 129 ; Rathbon v. Budlong, 15 Johns,

ner v. U. S. Bank, 8 Wheat. (U. S.) 338, 5 (N. Y.) 1.
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8. ' Manner of Executing Other Simple Contracts so as to Bind Corporations and
Discharge Agents Who Sign Them— a. Rule Relating to Execution of Promissory
Notes Applied With Respect to Ordinary Written Obligations Not Under Seal,

The principle already considered with regard to the execution of negotiable instru-

ments '^ governs the execution of other written obligations of corporations except

sealed instruments, the fact of the negotiability of the instrument cutting no figure

so far as the manner of drawing it or signing it are concerned.
b. Corporation Not Bound if Not Mentioned in Any Way. If there is nothing

upon the face of the written agreement to connect a corporation therewith, and
that body has in

^
no manner recognized or ratified the agreement, it will not be

considered a party to it, although it is executed by an agent of the corporation.'^

e. Offieer Signing Is Liable Unless Corporation Is Mentioned. On the other

hand, unless the contract is so executed as to indicate in some way, either in

its body or its signature, that it is the contract of the corporation, then neces-

sarily the oflBcer who signs it renders himself personally liable thereon ; other-

wise it would be the contract of no one. And where an officer of a corporation

in executing a contract describes himself by the title of his office, without indi-

cating the corporation of which he is an officer, he renders himself personally

liable thereon." It has even been held that an officer of a corporation who
executes an obligation which does not on its face show his representative capacity

is personally bound thereby, although the obligation shows that it was executed
as a compromise between such corporation and a third party.'*

d. Officer Liable Unless Instrument in Form Distinctly Indicates That It Is

Contract of Corporation. But in the view of many courts as we have seen "^ the

officer will be personally liable where the strict letter of the language imports a

personal liability, whether the name of the corporation was mentioned or not,

unless the instrument is drawn so as to be in form the contract of the corporation.'-

e. Officer Liable Where Instrument Runs in Name of Signer, and Is Signed
With Addition Designating His Agency. Where the instrument runs in the name
of the signer or in the first person, the mere addition to the signature of words
indicating that he is the agent for a particular person, as " D. 11. H., agent of the

Churchman," ^ or " T. K. T., agent for S. T.," ^ does not according to many hold-

ings exonerate the agent from personal liability.

f. View That Offieer Not Liable Where He Indicates in Signature That It Is

Contract of Corporation. On the other hand it has been held that if the signer

indicates in his signature his office and the corporation of which he is an officer

he is not personally liable, although the undertaking is drawn in such a form as

to impute a personal liability on its face.* In such a case it will be sufficient if it

95. See supra, XII, H, 5. 409; Haverhill Mut. F. Ins. Co. v. Newhall,
96. Crescent City Bank v. Carpenter, 26 1 Allen (Mass.) 130.

Ind. 108. See also Sawyer v. Winnegance 3.. De Witt v. Walton, 9 N. Y. 571.

Mill Co., 26 Me. 122. 3. Tannatt v. Rocky Mountain Nat. Bank,
97. Wing V. Glick, 56 Iowa 473, 9 N. W. 1 Colo. 278, 9 Am. Rep. 1S6. See also Garri-

384, 41 Am. Rep. 118. son v. Combs, 7 J. J. Marsh. (Ky.) 84, 22
98. Willson v. Nicholson, 61 Ind. 241, 242. Am. Dec. 120 ; Offutt v. Ayres, 7 T. B. Mon.

In this case the instrument was as follows: (Ky.) 356.
" I hereby agree to pay R. H. Craig & Co. Illustrations to this principle, if such it

three hundred dollars, in consideration of a can be called, will be found' in, the following

full and final compromise and settlement this oases : Stobie v. Dills, 62 111. 432 ; Pullam v.

day signed between R. H. Craig & Co. and West Brookfield, 9 Allen (Mass.) 1; Seaver

B. E. Smith & Co., and the I., C, & D. R. R. v. Coburn, 10 Cush. (Mass.) 324; Brinley v.

Co. Payment to be made as soon as work Mann, 2 Cush. (Mass.) 337, 48 Am. Dec. 669;

on the line of said road commences west of Tippets v. Walker, 4 Mass. 595. See Parks
Crawfordsville. March 6th, 1869. S. O. Will- v. S. & L. Turnpike Road Co., 4 J. J. Marsh_
son." (Ky.) 456. Compare Hopkins v. Mehaffy, 11

99. See supra, XII, E, 6, a, (i) et seq. Serg. & R. (Pa.) 126.

1. Powers V. Briggs, 79 111. 493, 22 Am. 4. Lacy v. Dubuque Lumber Co.,. 43 Iowa-

Rep. 175; Hays v. Crutcher, 54 Ind. 260; 510; Klostermann v. Loos, 58 Mo. 290; Mc-
Sturdivant v. Hull, 59 Me. 172, 8 Am. Rep. Clellan v. Reynolds, 49 Mo. 312; Musser v^
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can be gathered from the whole instrument, both the body and the signature,

that the party describes himself and acts as agent merely, and intends thereby to

bind his principal and not himself.^

g. Contracts Running in Personal Pronoun of First Person, or In Name of
Individual Signing Them. Contracts are sometimes drawn up in such haste that

in one portion of the instrument it will appear that the obligation of the signer

is personal, and in another will be found language indicating the contrary. In
such cases the instrument must be looked at as a whole, and effect given to it

according to the results of such survey. The following is an instance :
" I will

give Mr. Eufus Rogers, eight hundred dollars," etc. " Should we detain him
longer than Sept. 1st at boom, we will allow him seven dollars per day for every
day after Sept. 1st that he is detained at the boom." This was signed, " L.

March, Agent of Fred Boom Co." This signature, and the use of the pronoun
" we," were held to be inconsistent with the hypothesis that the company was
not designed to be held responsible.*

h. Cases of Informal Execution Where Corporation Was Held BoundJ A
railroad company was held liable upon a written agreement executed by plaintiffs

and the engineer of the road, the latter being designated as the party of the

second part, which provided for the digging of a well " for the use of the Ohio
and Mississippi Railroad." ^ In a suit brought by a bank to recover the amount
of a note, a receipt signed by A, who was president of the bank, but who did not

sign the receipt as such, for money to be deposited in the bank to the credit of B
(a payment by whom was equivalent to a payment by defendant), was evidence,

although not conclusive, that the money was to be applied upon the note.' A
writing acknowledging satisfaction of a judgment in favor of a corporation,

which shows upon its face that it was executed by its president in his official

capacity, is binding upon the corporation, although not executed in the name or

under the seal of the corporation.'"

9. Admissibility of Parol Evidence to Show Which Party Is Bound— a. In

General Not Admitted. The general rule is that parol evidence is not admissible

to explain whether it was intended by the parties to the contract that the corpora-

tion or the contracting agent should be bound ; and this rule is of special force

where the evidence would affect the rights of subsequent hona fide purchasers

for value ; but the question is to depend upon the interpretation of the language

of the written instrument without such intrinsic aid."

b. Circumstances Under Which Parol Evidence Admitted— (i) In Gbneral.
But according to a numerous class of holdings, where it is uncertain from the

Johnson, 42 Mo. 74, 97 Am. Deo. 316 ; Smith 8. Ohio, etc., R. Co. v. Middleton, 20 111.

V. Alexander, 31 Mo. 193; Ferris v. Thaw, 5 629.

Mo. App. 279 [affirmed in 72 Mo. 446] ; Du- 9. Sterling v. Marietta, etc.. Trading Co.,

bois V. Delaware, etc.. Canal Co., 4 Wend. 11 Serg. & R. (Pa.) 179.

(N. Y.) 285. See also Dwyer v. Rathbone, 10. Booth v. Farmers', etc., Nat. Bank,
1 Silv. Supreme (N. Y.) 418, 5 N. Y. Suppl. 50 N. Y. 396.

505, 24 N. Y. St. 366; Boisgerard r. New For other informal contracts held to be the

York Banking Co., 2 Sandf. Ch. (N. Y.) 23; obligations of the corporation see the foUow-
Jenkins v. Morris, 16 M. & W. 877. ing cases

:

5. Smith V. Alexander, 31 Mo. 193. Maine.— Winship v. Smith, 61 Me. 118;

6. Rogers v. March, 33 Me. 106. So held Haynes v. Hunnewell, 42 Me. 276 (opinion by
in Musser v. Johnson, 42 Mo. 74, 97 Am. Dee. Tenney, J.).

316, where the words " we," "us," and "our" Mwryland.— Vincent v. Chapman, 10 Gill

occurred in a contract signed "Isaac H. Stur- & J. 279.

geon, Prest. North Mo. R. R. Co." Compare New York.— Bellinger v. Bentley, 1 Hun
Savage Mfg. Co. •!;. Worthington, 1 Gill (Md.) 562, 4 Thomps. & C. 71 ; Many v. Beekman
284. Iron Co., 9 Paige 188.

7. Cases of informal execution where the Pennsylvania.— Passmore v. Mott, 2 Binn.

agent was held personally liable.— Guernsey 201.

V. Cook, 117 Mass. 548; Simonds v. Heard, 23 England.— Russel v. Reece, 2 C. & K. 669,
Pick. (Mass.) 120, 34 Am. Dec. 41. Compare 61 E. C. L. 669.

Pratt V. Beauprg, 13 Minn. 187. 11. See supra, XII, H, 1 et seq.
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face of the instrument whether it was intended to bind the principal or the agent,

parol evidence is admissible to ex\)lain the latent ambiguity and to aid in the

interpretation.^"

(ii) RvLB Apflicable to Negotiable Instruments. The rule which thus

admits parol evidence to explain such an ambiguity on the face of the instrument

is frequently applied in the case of negotiable instruments/^ although there seems

to be more difficulty in applying it in such cases after the instrument has passed

into the hands of a hona fide taker for value.

(ill) RvLE Applicable to Sealed Instruments. The rule seems to be
equally applicable to sealed instruments.^*

(iv) Rule Restrained to Latent Ambiguities. But the principle extends

only to what is called by writers upon evidence a latent ambiguity. If the con-

tract plainly shows on its face that either the agent or the corporation was intended

to be bound it is a violation of principle to admit parol evidence to contradict the

terms of the instrument. This doctrine is frequently expressed by saying that

parol evidence is not admissible to raise a latent ambiguity, the real meaning
being that parol evidence is not admissible to raise an ambiguity where none
exists. For instance pa^ol evidence is not admissible to charge a corporation, on
a negotiable promissory note signed by its president in his own name, where there

is nothing on the face of the instrument to indicate the capacity in which he
signs.^^

(v) Necessast Also to Ssow Power and Authority to Execute Con-
tract. It must also be borne in mind that in strictness at least it is necessary,

in order to cast off the prima facie liability of the officer or agent who has

executed the instrument, and to throw the liability upon the corporation, to prove
something more than would be necessary in case of an agent of an individual

seeking to exonerate himself and to charge his principal. Thus it has been held,

in an action against an individual on notes which he has signed with the addition

of the word " Pres." to his name, that defendant, in order to overcome his

jyrima facie personal liability, must not only show that he executed the notes on
behalf . of the corporation of which he is president, and that plaintiff knew this,

but also that the debt evidenced by them was one that the corporation had power
to contract, and that it authorized him to contract it.''

(vi) Parol Evidence Admissible to Charge Undisclosed Principal.
Another branch of this doctrine, applicable to simple contracts in writing other

than negotiable instruments, but not applicable to negotiable or to sealed instru-

12. Franklin Ave. German Sav. Inst. v. mortgage by the corporation, wherein the
Board of Education, 75 Mo. 408 ; Klostermann counsel who prepared the same described the
V. Loos, 58 Mo. 290; Washington Mut. F. Ins. individual obligations of C as thei liability to

Co. V. St. Mary's Seminary, 52 Mo. 480; Mc- be secured, instead of the debt of the com-
Clellan v. Reynolds, 49 Mo. 312; Musser v. pany, it was held that parol evidence was ad-

Johnson, 42 Mo. 74; Shuetze v. Bailey, 40 Mo. missible to show that it was the debt of the

69; Smith v. Alexander, 31 Mo. 193; Turner corporation, and not that of C, which was in-

V. Thomas, 10 Mo. App. 338. tended to be secured by the mortgage. Jones
13. Haile v. Peirce, 32 Md. 327, 3 Am. Rep. v. Guaranty, etc., Co., 101 U. S. 622, 25 L. ed.

139; Klostermann v. Loos, 58 Mo. 290; Hood 1030. So where the agent of the corporation

V. Hallenbeck, 7 Hun (N. Y.) 362; Metcalf signed his name to an obligation to pay money,
V. Williams, 104 U. S. 93, 26 L. ed. 665 ; Me- with his private seal affixed, it was held that,

chanics' Bank v. Columbia Bank, 5 Wheat. although the instrument did not become the

(U. S.) 326, 5 L. ed. 100. covenant of the corporation, yet it was evi-

Parol evidence admissible to explain mis- dence of a contract on proof of the agency,

nomer of corporation, under proper averments Osborne v. High Shoals Min., etc., Mfg. Co.,

in the pleadings, in an action on a promis- 50 N. C. 177.

sory note. State Bank v. Burke, 1 Coldw. 15. Sparks v. Dispatch Transfer Co., 104
(Tenn.) 623. Mo. 531, 15 S. W. 417, 24 Am. St. Rep. 351,

14. When therefore C, the president of a 12 L. R. A. 714.

corporation, executed his personal bond to se- 16. Brunswick-Balke-Collender Co. v. Bou-
cure advances, not exceeding one hundred tell, 45 Minn. 21, 47 N. W. 261.

thousand dollars, to be made to him on cer- Examples where parol evidence was ad-

tain conditions therein mentioned, and also a mitted.— Haile v. Peirce, 32 Md. 327, 3 Am.
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ments, is that where the contract in point of fact is executed by an agent on behalf

of an undisclosed principal, the fact that it was so executed may be proved by
parol evidence, so as to charge the undisclosed principal, but not for the purpose
of releasing the agent." This rule equally applies whether the unnamed principal

is a natural person or a corporation.

(vii) Parol EviDENOJS Witb Resfect to Usage op Oospomation Wits
Reference to Which Contract Was Made. Where a party enters into a

simple contract with a corporation in respect of its public duties, such as carrying

him as a passenger, and the party so contracting knows of a regulation, practice,

or interpretation of the corporation restricting such contract, such regulation,,

practice, or interpretation is deemed to enter into the contract and to form a part

thereof ; because it is in the minds of both parties when the contract is made. If

therefore the corporation complies with the contract, in accordance with such
known regulation, practice, or interpretation, it will not be liable for breach of

contract, although its compliance may vary from the strict letter of the contract

itself ;
'^ and the rule is the same where the terms of the contract are governed

by a usage of the corporation, of however recent date, which has existed uni-

formly for a sufficient length of time to raise a presumption that the contract was-

made with reference to it, unless the attending circumstances or other facts over-

come such presumption.'^ This rule necessarily lets in parol evidence to prove
the usage of the circumstances attending the making of the contract.

(vni) Parol Evidence to ExplainMisnomer "of Corporationin Written
Contract— (a) In General. A misnomer of the corporation in any species of

contract, sealed or unsealed, will not avoid the instrument, where the identity of

the corporation intended to be bound can be made out from the instrument

itself ;
* and it has been held that a misnomer of the corporation may be explained

by parol evidence, under a proper averment in the pleadings, in an action by the

corporation on the instrument.^' No doubt the civil code of California expresses

the rule of the common law, where it provides that " the misnomer of a corpora-

tion in any written instrument does not invalidate the instrument, if it can be

reasonably ascertained from it what corporation is intended." ^

(b) Rule Where Corporation Makes Contract and Then Changes Its Name.
So if a corporation enters into a contract and afterward changes its name,

the contract may be enforced against it under its new name ;
^ and this neces-

Rep. 139; McCollin v. Gilpin, 5 Q. B. D. 390, Truemau v. Loder, 11 A. & E. 589, 9 L. J.

44 J. P. 650, 49 L. J. Q. B. 558, 42 L. T. Q. B. 165, 3 P. & D. 567, 39 E. C. L. 319.

Rep. N. S. 899, 28 Wkly. Rep. 813 [affirmed But parol evidence cannot be given by the

in 6 Q. B. D. 516, 45 J. 'P. 828, 44 L. T. Rep. person so executing the contract in his own
N. S. 914, 29 Wkly. Rep. 408]. name for another to discharge himself from

17. Briggs V. Partridge, 64 N. Y. 357, 21 liability when sued on it. Higglns v. Senior,

Am. Rep. 617; Byles Bille 38. And see as 11 L. J. Exch. 199, 8 M. & W. 834.

confirming this doctrine Story Agency, 18. Martindale v. Kansas City, etc., R. Co.,

I 160a; Wharton Agency, § 296; and the 60 Mo. 508. See Southwestern Freight, etc.,

following cases: Press Co. v. Stanard, 44 Mo. 71, 100 Am.
Massachusetts.— Lerned v. Jones, 9 Allen Dec. 255; Wann v. Western Union Tel. Co.,.

419; Eastern R. Co. v. Benedict, 5 Gray 561, 37 Mo. 472, 90 Am. Dec. 395; Whitmore v.

66 Am. Dec. 384 ; Huntington v. Knox, 7 Cush. Coates, 14 Mo. 9.

371. 19. Martindale v. Kansas City, etc., R. Co.,.

New York.— Coleman v. Elmira First Nat. 60 Mo. 508. See also Smith i:. Wright, 1

Bank, 53 N. Y. 388; Dykers v. Townsend, 24 Cai. (N. Y.) 43, 2 Am. Dec. 162.

N. Y. 57. 20. Hoboken Bldg. Assoc, v. Martin, 13

Pennsylvania.— Hubbert v. Borden, 6 N. J. Eq. 427 ; Boisgerard r. New York Bank-

Whart. 79. ing Co., 2 Sandf. Ch. (N. Y.) 23; State Bank
United States.— Fori v. Williams, 21 How. v. Burke, 1 Coldw. (Tenn.) 623.

287, 16 L. ed. 36. 21. State Bank v. Burke, 1 Coldw. (Tenn.)'

England.— Culdei v. Dobell, L. R. 6 C. P. 623.

486, 40 L. J. C. P. 224, 25 L. T. Rep. N. S. 22. Cal. Civ. Code, § 557. See also Under-

129, 19 Wkly. Rep. 409, 978; Browning v. hill v. Santa Barbara Land, etc., Co., 93 Cal.

Provincial Ins. Co., L. R. 5 P. C. 263, 28 300, 28 Pae. 1049.

L. T. Rep. N. S. 853, 21 Wkly. Rep. 587

;

23. Mt. Palatine Academy v. Klemsohnitz,.
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•sarilj lets in parol or extrinsic evidence to explain the fact of the change of

name.
10. Promise to President and Directors Is Promise to Corporation. A promise

to the president and directors of a named corporation, without mentioning such

president and directors by name, is a promise to the corporation, and a suit is

properly brought on the promise, not in the name of the president and directors,

but in the proper name of the corporation.^

11. Whether Grant, License, or Sale to Individuals Who Afterward Form
Corporation Inures to Corporation. If an individual owning a patent right enters

into a contract with a partnership firm, whereby he agrees tha't the firm shall have
the use and benefit of his invention, that will confer no right thereto, upon a cor-

poration subsequently organized by the partners, although the partners may
become its sole shareholders.^ Whether in such a case an assignment by all the

individuals composing a partnership firm of all the property of the partnership

to the corporation will carry with it the right to use the patented instrument must
of course depend upon the nature of the license granted to the partnership. If it

was a license of a nature involving a personal trust, and hence not assignable, it

would not be passed over to the corporation without the consent of the licenser.^

But if a right has been assigned to the members of a partnership, which, right is

in the nature of property and not a mere license or privilege personal to the

members of the firm, and they afterward become incorporated and assign all the

property of the firm to the corporation, obviously the right will pass with the

assignment. Similarly if goods are sold to an individual who is doing business

under a corporate name, and long afterward a corporation is created by the same
name, by the same individual and others, the corporation will not be liable for the

goods, in the absence of a ratification or adoption, even on the footing of having
been a defacto corporation when the goods were purchased.^

12. Informal Instruments May Be Effectual to Convey Personalty, but Not
Realty. There is room for the conclusion that an instrument informally executed

so as not to operate as the deed of the corporation may nevertheless be effectual

as its simple contract so as to convey its personalty, although not its realty, such

as an assignpient for creditors not sealed with the corporate seal, but only signed

and sealed by the treasurer who had been authorized to execute it.^^

XIII. NOTICE TO CORPORATIONS.

A. What Is Notice to Corporation— l. General Statement of Doctrine.

The general rule is that notice of a fact acquired by an agent while transacting

the business of his principal, operates constructively as notice to his principal. As
corporations from their nature can never act except through the instrumentality

of agents, and can never be acted upon except through the instrumentality of

their agents or their property, this principle applies with peculiar force to them.^
2. Corporation Can Have Only Constructive Notice. In other words a corpora-

28 111. 133; Ecker v. Chicago, etc., E. Co., 8 in the case just cited, although the point does
Mo. App. 223. not seem to have been well considered.

24. Newport Mechanics' Mfg. Co. t. Star- 27. Bradley Fertilizer Co. v. South Pub.
bird, 10 N. H. 123, 34 Am. Dec. 145 (vari- Co., 17 N. Y. Suppl. 587, 44 N. Y. St. 119.

ance immaterial in an action brought in the 38. Sargent v. Webster, 13 Mete. (Mass.)
name of the corporation) ; Bayley v. Onon- 497, 46 Am. Dec. 743.

daga County Mut. Ins. Co., 6 Hill (N. Y.) 29. Alabama.—Frenkel v. Hudson, 82 Ala.

476, 41 Am. Dec. 759 (mode of declaring, in 158, 2 So. 758, 60 Am. Rep. 736; Reid v.

a suit in the corporate name, on a, bond given Mobile Bank, 70 Ala. 199.

to its directors, their successors, or assigns ) ;
Connecticut.— Smith v. Board of Water

People V. Eunkle, 9 Johns. (N. Y.) 147; Mil- Com'rs, 38 Conn. 208.

ford, etc., Turnpike Co. ;;. Brush, 10 Ohio Kentucky.— Lyne v. Commonwealth Bank,
in, 36 Am. Dec. 78. 5 J. J. Marsh. 545.

25. Locke v. Lane, 35 Fed. 289. Louisiana.—Pontchartrain R. Co. v. Heirne,
26. Such was the conclusion of Sage, J., 2 La. Ann. 129.
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tion from its nature can in a strict sense have only constructive notice or knowl-
edge of facts.^"

3. Notice to Agent of Corpokation When Acting Officially Is Notice to Cor-

poration— a. Rule Stated. The most comprehensive rule with reference to this

subject which can be stated is that notice communicated to, or knowledge acquired

by, the officers or agents of corporations when acting in their official capacity or

within the scope of their agency becomes notice to or knowledge of the corpora-

tion for all judicial purposes.^'

b. Knowledge Must Reach Agent While Acting For Prineipar— (i) In Gen-
eral. Generally speaking notice will not be imputed to the principal unless the

knowledge of me fact reaches the agent while acting for his principal, either

generally or with reference to the transaction to which the notice relates.® So
information communicated to an officer of a corporation on the street touching a

matter affecting the rights of a corporation is not as matter of law notice to the

corporation.^ So knowledge which comes to a director personally, while not

acting as director, is not imputable to the corporation, as where a director sees a
newspaper notice of the dissolution of a partnership.^

(ii) But Not Necessary in All Cases That Agent Should Be so

A CTINO— (a) In General. But it does not seem to be necessary in all cases

that the person desiring to affect the corporation with notice should lie in wait

for one of its agents until he can catch him acting about the business of the cor-

poration ;
^ but notice to a corporation will always be well communicated when it

is communicated to that officer who in most corporations is the official organ of

communication between its directors and the outside world ; and this officer may

Missouri.— Mechanics' Bank v. Schaum-
burg, 38 Mo. 228.

New York.—Conro v. Port Henry Iron Co.,

12 Barb. 27.

30. As to what constructive notice is see

Plumb V. Fluitt, 2 Anstr. 432, 3 Am. Rep.

605; Kennedy v. Green, 3 Myl. & K. 699, 10

Eng. Ch. 699.

31. Connecticut.— Bridgeport Bank v.

New York, etc., R. Co., 30 Conn. 231.

New Hampshire.— Campbell v. Merchants',

etc., Mut. F. Ins. Co., 37 N. H. 35, 72 Am.
Dee. 324; Marshall v. Columbian Mut. F.

Ins. Co., 27 N. H. 157.

New York.— " It is well settled," said

Chancellor Walworth, " that notice to an
agent of a party, whose duty it is, as such

agent, to act upon the notice, or to commu-
nicate the information to his principal, in

the proper discharge of his trust as such

agent, is legal notice to the principal."

Fulton Bank v. New York, etc.. Canal Co., 4

Paige 127, 137. See also New York, etc., E.

Co. V. Schuyler, 34 N. Y. 30; Cumberland
Coal, etc., Co. v. Sherman, 30 Barb. 553;

McEwen v. Montgomery County Mut. Ins.

Co., 5 Hill 101.

Pennsylvania.— Houseman v. Girard Mut.
Bldg., etc., Assoc, 81 Pa. St. 256; Danville

Bridge Co. v. Pomroy, 15 Pa. St. 151; Hood
17. Fahnestock, 8 Watts 489, 34 Am. Dec.

489; Boggs V. Lancaster Bank, 7 Watts & S.

331.

Wisconsin.— Congar v. Chicago, etc., R.
Co., 24 Wis. 157, 1 Am. Rep. 164.

England.— Wing v. Harvey, 5 De G. M.
& G. 265, 2 Eq. 533, 18 Jur. 394, 23 L. J. Ch.

511, 2 Wkly. Rep. 370, 27 Eng. L. & Eq. 140,

54 Eng. Ch. 210.
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32. Colorado.— Armstrong v. Abbott, 11

Colo. 220, 17 Pac. 517, knowledge acquired

by a director when acting as scrivener and
acknowledging officer.

Connecticut.— Farrell Foundry v. Dart, 26
Conn. 376; Farmers', etc.. Bank v. Payne, 25

Conn. 444, 68 Am. Dec. 362.

Illinois.— McCormick v. Wheeler, 36 111.

114, 85 Am. Dec. 388.

Kentucky.— Willis v. Vallette, 4 Mete. 186.

Louisiana.—^Louisiana State Bank v. Sene-

cal, 13 La. 525.

Maryland.— General Ins. Co. v. U. S. In-

surance Co., 10 Md. 517, 69 Am. Dec. 174.

Missouri.— Ford v. French, 72 Mo. 250.

New York.— Howard Ins. Co. v. Halsey, 8

N. Y. 271, 59 Am. Dee. 478; La Farge F. Ins.

Co. V. Bell, 22 Barb. 54 ; Fulton Bank v. New
York, etc.. Canal Co., 4 Paige 127.

Pennsylvania.— Houseman i\ Girard Mut.
Bldg., etc., Assoc, 81 Pa. St. 256; Hood v.

Fahnestock, 8 Watts 489, 34 Am. Dec.

489.

Texas.—^Texas Banking, etc, Co. v. Hutch-

ins, 53 Tex. 61, 37 Am. Rep. 750, notice to

the secretary of an insurance company on
the street.

Wisconsin.— Congar v. Chicago, etc., R.

Co., 24 Wis. 157, 1 Am. Rep. 164, notice to a

railway station agent in Iowa about the for-

warding of goods from Chicago.

33. Texas Banking, etc., Co. v. Hutehins,

53 Tex. 61, 37 Am. Rep. 750.

34. National Bank v. Norton, 1 Hill

(N. Y.) 572.

35. Read the conclusive observations of

Vories, J., on this question, in Hayward v.

National Ins. Co., 52 Mo. 181, 14 Am. Rep.

400.



CORPORATIONS [10 Cye.J 1055

he either its president who is em officio the chairman of its board of directors,^® or

its secretary, who is generally its ofBcer for conducting its correspondence and
keeping its records.^' And eases are found which hold that although knowledge
of a fact comes to an agent while not acting for his principal, yet if he subse-

quently acted for his principal in a matter wherein it became his duty to com-
municate the fact, then his knowledge would be imputed to his principal.^

"While the general doctrine that notice must come to an agent while acting for

his principal is conceded, yet the exception to that doctrine now under considera-

tion rests upon the ground that " the existence of knowledge in an agent, when
acting for his principal, is notice to the principal, however that knowledge may
have been acquired. The material fact therefore which binds the principal is

the knowledge which the agent possesses when he comes to act, and the principal

is bound in such case whether the knowledge is communicated or not, and without
regard to the manner in which the agent acquires his knowledge." *'

(b) Knowledge Acquired hy Agent Short Time Before Agency Begun. One
court has gone so far as to hold that, where the fact of the agency is establisheid,

knowledge acquired by the agent, not only during the continuance of his agency,
but also that possessed by him so shortly prior to his appointment as necessarily

to give rise to the inference that it remained fixed in his memory when the

employment began, must be deemed the knowledge of his principal.**

(in) Knowledoje Aoquirmd bt Gorpobate Agent When m Act ot
Defrauding Third Person. If an officer or agent acting within the general

scope of his powers acquires knowledge of a particular fact while committing a

fraud upon a third person in a matter pertaining to the business of the corpora-

tion, the corporation will be imputable with such knowledge,*'^ although such
knowledge may have been acquired by the officer or agent in his private capacity

;

and the corporation will be held to be a party to such unlawful act.^

36. Winchester v. Baltimore, etc., R. Co.,

4 Md. 231 (provided the notice did not relate

to a transaction which, to the knowledge of

the person giving the notice, it was to the
interest of the president to conceal) ; Barnes
V. Trenton Gas Light Co., 27 N. J. Eq. 33
(provided he is acting exclusively for the
corporation and not for himself) ; Briggs v.

Spaulding, 141 U. S. 132, US. Ct. 924, 35
L. ed. 662.

37. 4 Thompson Corp. § 4696.

38. See for instance Tagg v. Tennessee
Nat. Bank, 9 Heisk. (Tenn.) 479; Union
Bank v. Campbell, 4 Humphr. (Tenn.) 394.

Contra, National Bank v. Norton, 1 Hill

(N. Y.) 572.

39. Tagg V. Tennessee Nat. Bank, 9 Heisk.

(Tenn.) 479, 484. See also the following

cases:

New Hampshire.— Patten v. Merchants',

etc., Mut. P. Ins. Co., 40 N. H. 375; Hovey
V. Blanchard, 13 N. H. 145.

New York.— Ingalls v. Morgan, 10 N. Y.

178; U. S. Bank v. Davis, 2 Hill 451; Fulton

Bank v. New York, etc., Canal Co., 4 Paige

127.

Vermont.— Hart v. Farmers', etc.. Bank,
33 Vt. 252; Smith v. South Eoyalton Bank,
32 Vt. 341, 76 Am. Dec. 179.

United States.— Harrington v. U. S., 11

Wall. 356, 20 L. ed. 167.

England.— Dresser v. Norwood, 17 C. B.

N. S. 466, 10 Jur. N. S. 851, 34 h. J. C. P.

48, 11 L. T. Eep. N. S. Ill, 12 Wkly. Eep.

1030, 112 E. C. L. 466; Mountford v. Scott,

Turn. & R. 274, 12 Eng. Ch. 274 [.affirming

3 Madd. 34, 18 Eev. Eep. 189]. Compare the

earlier decisions of Lord Hardwicke in War-
rick V. Warrick, 3 Atk. 291, 26 Eng. Eeprint
970 [criticized by Bradley, J., in Harrington
V. U. S., 11 Wall. (U. S.) 356, 20 L. ed.

167].

40. Chouteau v. Allen, 70 Mo. 290 [citing

Hayward v. National Ins. Co., 52 Mo. 181,

14 Am. Eep. 400 (as recognizing the princi-

ple) ; Ward Notice, § 687 (as laying down
a much broader doctrine in respect of the
effect of knowledge previously acquired by
an agent ) ] . But see to the contrary infra,

XIII, B, 1.

41. In re Carew, 31 Beav. 39.

43. New Milford First Nat. Bank v. New
Milford, 36 Conn. 93; Mechanics' Bank v.

Schaumburg, >38 Mo. 228; Holden v. New
York, etc.. Bank, 72 N. Y. 286; Fishkill Sav.
Inst. V. Bostwiek, 19 Hun (N. Y.) 354;
Van Leuvan v. Kingston First Nat. Bank, 6
Lans. (N. Y.) 373; Eeynolds v. Kenyon, 43
Barb. (N. Y.) 585; Zeigler v. Allentown First
Nat. Bank, 22 Alb. L. J. 314; Steckel v. Al-

lentown First Nat. Bank, 22 Alb. L. J.

313; Barwick v. English Joint-Stock Bank,
L. E. 2 Exch. 259, 36 L. J. Exch. 147, 16 L. T.

Eep. N. S. 461, 15 Wkly. Eep. 877; Mackay
V. New Brunswick Commercial Bank, L. E.
5 P. C. 394, 43 L. J. P. C. 31, 30 L. T. Eep.
N. S. 180, 22 Wkly. Eep. 473. See also
Bridgeport Bank v. New York, etc., E. Co.,

30 Conn. 231. Compare In re Oriental Com-
mercial Bank, L. E. 5 Ch. 358, 39 L. J. Ch.

[XIII. A, 3. b, (III)]
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(iv) Knowled&e Possessed by Gobporate Agent Ween Engaged in
Conspiracy to Defraud His Own Principal and an Innocent Third
Party. Let us suppose that the teller of a bank is short in his accounts and
knows that his cash is about to be counted, and thereupon enters into a fraudu-
lent conspiracy whereby he certifies as good the check of a third party who has
no funds in the bank, and then procures, through the intervention of such third

party and the connivance of a teller of another bank, a quantity of bills from
such other bank which he places with the cash in his hands as teller, and which
is counted and approved by the superior officers of the bank without knowledge
of the fraud, and the bank whose officer he|is comes to a knowledge of the fraud
before the falsely certified check has been paid and refuses to pay it. Here the

other bank which has cashed the check and which has thus been defrauded out
of its money may recover it from the former bank in an action for money had
and received. In such a case if necessary to support the action the knowledge
of the paying teller of the defendant bank will be deemed constructively the
knowledge of the bank itself ; and his knowledge of the fraudulent title under
which he acquired and held such moneys will be the knowledge of the defendant

;

and it cannot hold the moneys against the true owner.^

4. Notice Must Be to Agent Whose Duty It Is Either to Act on Information or

TO Communicate It to Corporation. As between a principal and a third person,

there can be no doubt that notice to an agent whose duty it is to act upon the
information for his principal, or to communicate it to his principal, is notice to

his principal ; and that a third person cannot, upon any principle of justice, be
affected by the fraud or negligence of the agent concealing the information from
his principal.*'

5. Notice to Corporate Officer Who Is Also Agent of Party Giving Notice—
a. When Such Notice Effected. It may sometimes happen that the same person

may properly act as agent of both parties to a transaction in which case the notice

to him will be notice to both parties ; ^ and if one of the parties to the transaction

is a corporation, the notice to the common agent will be notice to the corporation,**

unless the notice which reaches him is in the nature of a confidential communica-
tion which he is not at liberty to disclose to the corporation ;

*' or unless the com-
mon agent, while so acting, commits a fraud on one of the parties, in which case

a knowledge of the fraud will not be imputed to the defrauded party, since it

would be contrary to experience to presume that the defrauding agent would
communicate it.^

b. A Question of Fact. Whether a corporation having dealings with another

party through a common agent will be imputed with notice of all the knowledge

acquired by such agent becomes largely a question of fact depending upon the

circumstances of each particular case.'"

588, 22 L. T. Eep. N. S. 422, 18 Wkly. Rep. 678, 40 L. J. Ch. 701, 25 L. T. Rep. N. S.

474. 191, 19 Wkly. Rep. 962.

43. Atlantic Bank f. Merchants' Bank, 10 46. Gale v. Lewis, 9 Q. B. 730, 16 L. J.

Gray (Mass.) 532, Merrick and Bigelow, JJ., Q. B. 119, 58 E. C. L. 730.

dissenting. 47. Gale v. Lewis, 9 Q. B. 7-30, 16 L. J.

44. See the reasoning of the court in Ful- Q. B. 119, 58 E. C. L. 730; Crosse r. Smith,

ton Bank v. New York, etc., Canal Co., 4 1 M. & S. 545, 14 Rev. Rep. 529.

Paige (N. Y.) 127. 48. Kennedy v. Green, 3 Myl. & K. 699, 10

45. Le Neve v. Le Neve, 3 Atk. 646, 2 Eng. Ch. 699.

White & T. Lead. Cas. 26, 26 Eng. Reprint 49. Lyndon Mill Co. v. Lyndon Literary,

1172; Brotherton v. Hatt, 2 Vern. 574. See etc., Inst., 63 Vt. 581, 22 Atl. 575, 25 Am. St.

also Mountford v. Scott, 3 Madd. 34, 18 Rev. Rep. 783.

Rep. 189; Toulmin ». Steere, 3 Meriv. 210, 17 Illustration.— Where the president of a

Rev. Rep. 67. See an extended note on this bank, in contracting therewith as the repre-

subject in Pittsburgh Bank v. Whitehead, 10 sentative of a firm of which he is a member.
Watts (Pa.) 397, 36 Am. Dec. 186; Gale v. acts in favor of the bank, his knowledge of a
Lewis, 9 Q. B. 730, 16 L. J. Q. B. 119, 58 material fact, e. g., of the firm's insolvency,

E. C. L. 730; Rolland v. Hart, L. R. 6 Ch. must be considered that of the bank. Other-
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6. Notice to One Agent Imputable to Corporation Through Another Agent—
a. In General. It has been laid down that where a corporation has two agents of

equal power and authority, notice to one is constructive notice to the other, and
therefore notice to the corporation.™

b. Notice to Improper Agent, by Him Communicated to Proper Agent. Notice

to an agent, whose knowledge would- not affect the company under the foregoing
principle, may become notice to the company, if such agent communicates it to

the otHcer or agent whose duty it is to take action concerning it.^'

7. Notice to Single Director— a. When Officially Engaged at Plaee of Busi-

ness of Corporation— (i) In Gekemal. It is believed that the rule is that a
notice communicated to a single director at the place of business of the corpora-

tion, and where he is not acting for himself or adversely to the corporation in the
particular transaction, will be imputed to the corporation.^^

(ii) Existence of Knowledge in Single Director While Sitting in
Board. It seems that the existence, in the breast of a single director while
sitting in the board, of a matter of knowledge which he ought to communicate,
and which he can properly communicate to his co-directors, is knowledge to the
corporation as matter of law.^

(in) Notice to Corporation op Frauds Practised st Single Directors
Against Third Persons— (a) In General. As a single director is not unless

specially empowered an agent of the corporation, unless he is made such by the
act of the shareholders or of the board, in conferring powers upon him outside of
liis office of director, his frauds, when assuming to act in behalf of the corpora-
tion, will not ordinarily be imputed to it, in the absence of circumstances of
estoppel or ratification. Excluding such circumstances the essential question is

whether the director took part in the proceedings of the board so as to render his

fraud effectual or was present at the time the proceedings were had. But this

question is irrelevant where the director is specially empowered to act for the
corporation, or where, in conformity with a usage of the corporation, he is

clothed with all the external indicia of authority. In all other cases the question
remains material whether some director acted as a member of the board in a
given transaction, possessing the knowledge which it is desired to impute to the
corporation.^

Jb)
What if Banh Director Peceives Note For Discount and Procures It

'e Discounted For Himself. There are no cases which show that a bank
director, by virtue of his position merely, has authority to receive bills to be laid

before the board of discount ; therefore, when a person desiring to get a note dis-

counted intrusts it to the care of a director to be laid before the board, he makes

wise if he acts only for his own or the firm's 52. U. S. Bank v. Davis, 2 Hill (N. Y.)
benefit, regardless of the interests of the 451. See also Boyd v. Chesapeake, etc.. Canal
bank. Seixas v. Citizens' Bank, 38 La. Ann. Co., 17 Md. 195, 79 Am. Dec. 646. Compare
424. the opposing observations of Mr. Justice Story

50. Perry u. Simpson Waterproof Mfg. Co., (Story Agency, §§ 140c, 140d), and of Mr.
37 Conn. 520. Compare Ex p. Boulton, 1 De Chancellor Johnson in U. S. Insurance Co. v.

G. & J. 163, 3 Jur. N. S. 425, 26 L. J. Bankr. Shriver, 3 Md. Ch. 381 [affirmed in 10 Md.
45, 5 Wkly. Rep. 445, 58 Eng. Ch. 127, where 517, 69 Am. Dec. 174].

there were two secretaries, one of whom, and That the knowledge of two directors, not
the one who had the knowledge, acted in his communicated to the board, will not affect

own matter, and where the court concluded the corporation see Mereier v. Canonge, 8

that the company was not affected with no- La. Ann. 37 ; National Bank v. Norton, 1 Hill
tice. And see Ex p. Bignold, 3 Deac. 151, 3 (N. Y.) 572; Union Bank v. Campbell, 4
Mont. & A. 477. Humphr. (Tenn.) 394; Porter v. Rutland

51. Thus a presentment of claims to the Bank, 19 Vt. 410; Morse Banks & Bank. (2d
special agent of a railroad company for in- ed.) 131.

jury to live stock is sufficient if he makes re- 53. Union Bank v. Campbell, 4 Humphr.
port (under Ala. Rev. Code, § 1402), al- (Tenn.) 394. See also Clerks' Sav. Bank v.

though he be not the president, superintend- Thomas, 2 Mo. App. 367. Compare Jones v.

ent, or depot agent. South Alabama, etc., R. Planters' Bank, 9 Heisk. (Tenn.) 455.
Co. V. Brown, 53 Ala. 651. 54. Support for the doctrine of the text

[67] [XIII, A, 7, a, (ill), (b)]
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such director his agent for transmission of the same to the board ; and if the
director violates this confidence and gets the note discounted for his own benefit,

it is necessary to show either that the director offering the note for discount acted

with the board upon the discount, or that some other member of the board having
information of his fraudulent designs did so.'^

(iv) WsENSmaLJE Direotob Is I)mewed to Be Engaged m BusinessFor
CoBPOBATiON. Whether a single director may be deemed to be engaged in busi-

ness for the corporation when not sitting with his co-directors as a board, or in

acting with an executive committee appointed by the board, or in acting for the

corporation in virtue of some special delegation of agency or authority, so that

notice to him will be notice to the corporation, may present questions difficult of

solution.^"

b. Notice to Single Dipeetor Not OfQcially Engaged— (i) In General. Notice
communicated to or knowledge acquired by a single director, when not officially

engaged for the corporation, is not notice to the corporation, unless it is proved
as a fact that he has communicated the notice to the board, or to an executive

officer of the corporation entitled to receive it, and whose knowledge of the fact

would affect the corporation with constructive notice of it.^''

(ii) Newspaper Publication of Pissolution of Pabtnebseip Acci-
dentally Reacbing Bank Pirector. Upon a similar theory notice of the

dissolution of a partnership published in a newspaper, and thus accidentally reach-

ing a bank director, is not equivalent to notice to the bank,^^ although one court

has taken a different view of this question.^'

(hi) Knowledge Possessed by Pirector Who Participated in Pis-
counting Note. In conformity to this principle, the courts take a distinction

between the knowledge of the illegality or want of consideration of a note, which
may be had by a director who acts with the board of directors of a bank in dis-

counting it, and such knowledge on the part of a director who is not present,

and who does not act with the board when the discount is made. In the former

case the knowledge of the director is the knowledge of the bank ; in the latter

case it is not.^

may be collected from the following cases

:

Massachusetts.— Sawyer v. Pawners' Baink,

Hightstown First Nat. Bank v. Christopher, 6 Allen 207; Housatonie Bank v. Martin, 1

40 N. J. L. 435, 29 Am. Rep. 262; Union Bdnk Mete. 294 (the fact that a bank director as-

17. Campbell, 4 Humphr. (Tenn.) 394. sisted in drawing a mortgage not notice of it

55. Terrell v. Mobile Branch Bank, 12 Ala. to the bank).

502 ; National Security Bank v. Cushman, 121 Michigam.— Compare International Wreck-
Mass. 490; Washington Bank v. Lewis, 22 ing, etc., Co. v. McMorran, 73 Mich. 467, 41

Pick. (Mass.) 24; U. S. Bank v. Davis, 2 Hill N. W. 510.

(N. Y.) 451. Missouri.— Hyde v. Larkin, '35 Mo. App.
56. See a discussion of this question in 365.

4 Thompson Corp. § 5222. New York.— Fulton Bank v. Benedict, 1

57. Connecticut.— Farrell Foundry v. Dart, Hall 480 ; U. S. Bank v. Davis, 2 Hill 451

;

26 Conn. 376, knowledge acquired by a di- National Bank v. Norton, 1 Hill 572.

rector of a defectively executed deed not com- Pennsylvania.— Custer v. Tompkins County

municated to the corporation is not notice Bank, 9 Pa. St. 27 ; Pittsburgh Bank v. White-

of the fact to the corporation— a doubtful de- head, 10 Watts 397, 36 Am. Dec. 186.

cision, because the director, in making the Vermont.— Smith v. South Royalton Baijk,

investigation, seems to have been acting as 32 Vt. 341, 76 Am. Dec. 179.

agent for the corporation. Vnited States.— Compare Lawrence v.

Kentucky.— Lyne v. Commonwealth Bank, Holmes, 45 Fed. 357.

5 J. J. Marsh. 54'5, knowledge of any fact by 58. National Bank v. Norton, 1 Hill

less than a majority of the board will not (N. Y.) 572.

amount to notice of the fact to the corpora- 59. Union Bank v. Campbell, 4 Humphr.
tion. (Tenn.) 394.

Louisiana.— Mercier v. Canonge, 8 La. Ann. 60. Connecticut.— Farrell Foundry v. Dart,

37., private Imowledge of two directors of a 26 Conn. 376; Farmers', etc.. Bank v. Payne,
" tacit mortgage " not notice to the bank un- 25 Conn. 444, 68 Am. Dec. 362.

less disclosed to the board. Massachusetts.— National Security Bank v.

Maryland.— U. S. Insurance Co. v. Shriver, Cushman, 121 Mass. 490.

3 Md. Ch. 381, New Jersey.— Hightstown First Nat. Bank

[XIII, A, 7. a, (ill), (b)]
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(iv) Knowledge Possessed BY Attorney, Weo Was Also Trustee of
Bank, op Existence of Unrecorded Deed. In the case indicated by this

caption it was held that the bank was not chargeable with the knowledge of its

trustee, unless the fact of the existence of the unrecorded deed was in his mind at

the time, or unless he was acting for the bank in making the mortgage.^^

(v) Knowledge Acquired BY Director FromAny Source and Stated
BY Him Before Board. But when the fact in controversy has been gleaned by
a single director from any source, and is stated by him before the board, and
made the subject of conversation during the transaction of a piece of business

affected by the circumstance, " it is impossible to doubt that the bank is to be
affected, because knowledge of the fact material to be known is a part of the

res gestw." '^

(vi) WsENNew Corporation Is Affected Wits Knowledge Possessed
BY Its Promoter With Respect to Title to Lands Wmcs He Conveys
TO It. Where a director who had purchased lauds from a corporation, united
with others in forming a new corporation, he subscribing for almost all of the

stock therein, and becoming one of its officers and directors, and on the next day,

in pursuance of one entire plan, conveyed the same lands to the new company in

payment of his subscription for such stock, it was held that the new company was
affected with notice of the circumstances impairing the title of the party so con-

veying the lands to it, and could not claim to be a hona fide purchaser without
notice.*^

8. Facts Which Director Ought to Know Imputable to Corporation. The law
will impute to a corporation facts which its directors ought to know, in the exer-

cise of ordinary diligence in the discharge of their official duties, when the

imputation of such knowledge to the corporation is necessary to protect the rights

of third persons." Upon this principle corporations are often charged with
responsibility for the frauds of their ministerial officers.*^

9. Notice to or Knowledge of Particular Officers of Corporations— a. Notice

to President. Notice to the president of a corporation is almost invariably

regarded as notice to the corporation, except where, at the time when the notice

is communicated to him, he is totally disassociated from its business, as where he

is absent on a journey.*'

r. Christopher, 40 N. J. L. 435, 29 Am. Rep. Eocky Mountain Nat. Bank, 2 Colo. 248, 1

262. Colo. 531 [affirmed in 96 U. S. 640, 24 L. ed.

New Yorfc.— Westfield Bank v. Cornen, 37 648].
N. Y. 320, 93 Am. Dee. 573; National Bank Connecticut.— Smith v. Norwich Bd. of
V. Norton, 1 Hill 572. Water Com'rs, 38 Conn. 208.

Ohio.— Loomis v. Eagle Bank, 1 Disn. 285, Louisiama.— Louisiana State Bank v. Sene-
12 Ohio Dec. (Reprint) 625. cal, 13 La. 525.

England.— See note to Le Neve v. Le Neve, New York.— Getman v. Oswego Second Nat.
3 Atk. 646, 2 White & T. Lead. Cas. 26, 26 Bank, 23 Hun 498.

Eng. Reprint 1172. Pennsylvania.— Pittsburgh Bank v. White-
61. Fairfield Sav. Bank v. Chase, 72 Me. head, 10 Watts 397, 36 Am. Dec. 186.

226, 39 Am. Rep. 319. Vermont.— Porter v. Rutland Bank, 19 Vt.
62. Pittsburgh Bank v. Whitehead, 10 410. '

Watts (Pa.) 397, 403, 36 Am. Dec. 186, per England.— In re Carew, 31 Beav. 39.

Gibson, C. J. Compare Fairfield Sav. Bank v. Compare the following decision believed to

Chase, 72 Me. 226, 39 Am. Rep. 319, where be untenable: Mathis v. Prindham, 1 Tex.

an exception to the above doctrine was sug- Civ. App. 58, 20 S. W. 1015 (holding that
gested. notice given to the president pertaining to

63. Hoilman Steam Coal Co. v. Cumberland his individual matters is not knowledge to
Coal, etc., Co., 16 Md. 456, 77 Am. Dec. the corporation unless present in his mind in

311. the transaction where it was sought to impute
64. Martin v. Webb, 110 U. S. 7, 28 L. ed. knowledge) ; Commonwealth Banli v. Craig, 6

49. Leigh (Va.) 399, 433 (treating the president
65. Fishkill Sav. Inst. v. Fishkill Nat. as a special agent and ignoring the fact of his

Bank, 80 N. Y. 162, 36 Am. Rep. 595 [affirm- general superintendency)

.

ing 19 Hun (N. Y.) 354]. See also supra, X, A, 1, b, (vil) ; X, A, 1,

66. Colorado.— Union Gold Min. Co. v. b, (xi).
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b. Notice to Cashier of Bank. Matters peculiar tt) banking corporations are

not treated in this article/^ but it may be said that the cashier of a banking cor-

poration sustains such a relation to it that notice imparted to him of any matter

touching the business of the bank is notice to the directors, and consequently to

the bank,*' even where he is acting fraudulently as against a third person.*' j
e. Notice to Various Special Agents '"— TreasuFer. As the treasurer of a cor-

poration is regarded as a special agent,'' a notice to him in order to affect the

corporation must relate to a matter within the scope of his special duties as

treasurer. Upon this principle notice to him at the time a sum of money is paid

to him as to tlie purpose for which it is paid will be binding on the corporation,

especially where it appears that entries have been made in the books of the cor-

poration in accordance with the terms of such notice.'^ For the same reason his

knowledge that certain drafts of the corporation have been dishonored is imputable
to the corporation.''^

d. Notice to Mere Servant or Clerk. Notice to a mere servant or clerk will

ordinarily not be notice to the corporation, unless he stands in such a relation to

it or to the fact communicated that it is his duty to communicate it to his superiors.

Thus a fact coming to the knowledge of an attorney of a banking corporation

while taking the acknowledgment of a deed to the bank was not imputable to

the bank, although it would have been otherwise if the attorney had been
employed to obtain the title for the bank by a deed to be drawn by him for that

purpose.'* So knowledge possessed by a mere clerk in a bank of the residence of

a party to negotiable paper protested by the bank has been held not imputable to

the bank.^^

67. See, generally. Banks and Banking.
68. Alabama.— Huntsville Branch Bank v.

Steele, 10 Ala. 915.

Georgia.— St. Marys Bank v. Mumford, 6

Ga. 44.

Louisiana.— Louisiana State Bank v. Sene-

cal, 13 La. 525.

Massachusetts.— Fall River Union Bank v.

Sturtevant, 12 Ousli. 372.

Missouri.—Mechanics' Bank v. Schaumburg,
38 Mo. 228.

New Jersey.— Gaston v. American Exch.
Bank, 29 N. J. Eq. 98; Trenton Banking Co.

i;. Woodruff, 2 N. J. Eq. 117.

New York.— New Hope, etc.. Bridge Co. v.

Phenix Bank, 3 N. Y. 156; Van Leuvan v.

Kingston First Nat. Bank, 6 Lans. 373; Rey-
nolds V. Kenyon, 43 Barb. 585; Gould v.

Cayuga County Nat. Bank, 56 How. Pr. 505.

Pennsylvania.— Harrisburg Bank v. Tyler,

3 Watts & S. 373.

United States.— Tiffany v. Boatman's Sav.

Inst., 18 Wall. 375, 21 L. ed. 868; Duncan
V. Jaudon, 15 Wall. 165, 21 L. ed. 142. Com-
pare U. S. t: Columbus City Bank, 21 How.
350, 16 L. ed. 130.

England.— Mackay v. New Brunswick Com-
mercial Bank, L. R. 5 P. C. 394, 43 L. J.

P. C. 31, 30 L. T. Rep. N. S. 180, 22 Wkly.
Rep. 473; Swift v. Jewsbury, L. R. 9 Q. B.

301, 43 L. J. Q. B. 56, 30 L. T. Rep. N. S. 31,

22 Wkly. Rep. 319 [reversing L. R. 8 Q. B.

244, 42 L. J. Q. B. Ill, 28 L. T. Rep. N. S.

338, 21 Wkly. Rep. 562].
69. Fishkill Sav. Inst. v. Fishkill Nat.

Bank, 80 N. Y. 162, 36 Am. Rep. 595. So the

bank is affected with private knowledge pos-

sessed by the cashier when acting as a mem-
ber of the discount committee ; and in the ab-

[XIII, A, 9, b]

sence of evidence speaking on the question his

presence with such committee will be pre-

sumed. Bank of America v. McNeil, 10 Bush
(Ky.) 54. It would seem from this that cer-

tain expressions of opinion in an early case

in the same court are considered no longer
the law. Lyne v. Commonwealth Bank, 5 J. J.

Marsh. (Ky.) 545.

70. That notice to the master of trans-

portation of a railway company of the incom-
petency of an employee affects the corporation

see Pittsburgh, etc., R. Co. v. Ruby, 38 Ind.

294, 10 Am. Rep. 111. That notice to the

engineer of a bridge company of an alteration

in the structure by the builders is notice to

the company see Danville Bridge Co. v. Pom-
roy, 15 Pa. St. 151. That notice to a railway
station agent of an assignment of a chose in

action will not affect the company if his duties

do not concern such matters see Lam-
breth v. Clarke, 10 Heisk. (Tenn.) 32. When
notice to one of several agents of a bank of

the residence of an indorser is not notice to

the bank see Goodloe v. Godley, 13 Sm. & M.
(Miss.) 233, 51 Am. Dec. 150.

71. 4 Thompson Corp. § 4715.

72. New England Car Spring Co. v. Union
India Rubber Co., 18 Fed. Cas. No. 10,153, 4

Blatchf. 1.

73. Commercial Bank v. St. Croix Mfg. Co.,

23 Me. 280.

74. Fairfield Sav. Bank v. Chase, 72 Me.

226, 39 Am. Rep. 319. In Tucker v. Tilton,

55 N. H. 223, it was held that notice of the

existence of an unrecorded mortgage upon the

property to an officer employed to make an
attachment was notice to plaintiff.

75. Goodloe v. Godley, 13 Sm. & M. (Miss.)

233, 51 Am. Dec. 150.
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10. Notice to Mere Shareholder. A shareliolder, not beiug in liis mere char-

acter of shareholder in privity with the corporation, bat being a stranger to it,

notice to hira of a fact which he is not under a special duty of communicating
to the corporation is not notice to the corporation .'*

1 1

.

Notice to Corporations of Defects in Their Works Which They Are Bound
TO Repair. A corporation, private or municipal, which is bound under the prin-

ciples of the law or under the terms of its charter or governing statute to keep
the str'eet, the public highway, or even its own works, in a reasonable state of

repair, for the benefit or convenience of the public, is liable for failing to repair

within a reasonable time after notice of the defect ; and after a considerable time

it becomes so liable, without the necessity of proving express notice, because, being
under an affirmative duty of inspection and care, negligent ignorance is equivalent

to actual knowledge.'"' As this is a branch of the law of negligence under which
title it is treated, it will not be pursued here further than to say that express notice

of such a defect communicated to the superintendent,'^^ or even to the secretary

and treasurer of a turnpike company, shown to liave some part in the practicable

management and superintendence of its road,''' will be notice to the company.
12. Notice to Corporation Taking Negotiable Paper. This subject belongs

more especially to the law of commercial paper ^^ and will not be treated here

further than to say that the leading doctrine is that notice or knowledge of facts

which merely excite suspicion and which ought to put the purchaser on inquiry

is not enough ; but the test is good faith or bad faith,^' in other words whether
the taking of it was fraudulent as against the original maker.^^

13. Circumstances Putting Corporation Upon Inquiry. The circumstances
which will put a corporation upon inquiry as to the rights or equities of a third

person must be the same as those which will put an individual upon inquiry

;

otherwise the public would be at an enormous disadvantage, not only in dealing

with corporations themselves, but in having their rights destroyed where others

who are the trustees of such rights deal with corporations.^*

14. Notice to Corporation Whether Question of Law or Fact. Actual notice

is notice in fact ; constructive notice is notice in law. Actual notice is purely a

fact, and is proved as a fact, and is found as a fact by the jury." But construc-

tive notice is generally a conclusion of law from a state of facts established or

admitted.

76. Burt V. Batavia Paper Mfg. Co., 86 111. ilton v. Marlis, 63 Mo. 167; Mason v. Bank of

66 ; Housatonie Bank v. Martin, 1 Mete. Commerce, 16 Mo. App. 275 ; Hackensack
(Mass.) 294; Pearsall v. Western Union Tel. Water Co. v. De Kay, 36 N. J. Eq. 548; Mar-
Co., 124 N. Y. 256, 26 N. B. 534, 35 N. Y. St. shall County v. Schenck, 5 Wall. (U. S.) 772,

307, 21 Am. St. Rep. 662 [affirming 44 Hun 18 L. ed. 556; Gelpeke v. Dubuque, 1 Wall.
(N. Y.) 532, 9 N. Y. St. 132]; Custer v. (U. S.) 175, 17 L. ed. 520; Goodman v. Sim-
Tompkins County Bank, 9 Pa. St. 27; Union onds, 20 How. (U. S.) 343, 15 L. ed. 934;
Canal Co. v. Loyd, 4 Watts & S. (Pa.) 393; Swift v. Tyson, 16 Pet. (U. S.) 1, 10 L. ed.

Pittsburgh Bank y. Whitehead, 10 Watts (Pa.) 865; Goodman v. Harvey, 4 A. & E. 870, 6

397, 36 Am. Dec. 186. L. J. K. B. 260, 6 N. & M. 372, 31 E. C. L.

77. See supra, IX, M, 8. 381.

Cases like the following illustrate the lia- 82. National Bank of Republic v. Youni;,

bility of private corporations for damages to 41 N. J. Eq. 531, 5 Atl. 488. See also Monu-
third persons through suffering their works ment Nat. Bank v. Globe Works, 101 Mass.
to become and remain unsafe : Rockwell v. 57, 3 Am. Dec. 322 ; Bird i\ Daggett, 97 Mass.
Third Ave. R. Co., 64 Barb. (N. Y.) 438; 494; Mechanics' Banking Assoc, v. White
Carpenter v. Central Park, etc., R. Co., 4 Daly Lead Co., 35 N. Y. 505.

(N. Y.) 550, 11 Abb. Pr. N. S. (N. Y.) 416; 83. See for example supra, VII, D, 13, f,

Pash V. Third Ave. R. Co., 1 Daly (N. Y.) (ni) ; Peclc!). Bank of America, 16 R. I. 710,

148; Lowrey v. Brooklyn City, etc., R. Co., 4 19 Atl. 369. 7 L. R. A. 826.

Abb. N. Cas. (N. Y.) 32. 84. Muldrow v. Robinson, 58 Mo. 331;

78. Quincy Coal Co. v. Hood, 77 111. 68. Vaughn v. Tracy, 22 Mo. 415 ; Beatie v. But-
79. Eggleston v. Columbia Turnpike Road ler, 21 Mo. 313, 64 Am. Deo. 234; Hill v.

Co., 82 N. Y. 278. ' Tissier, 15 Mo. App. 299; Eyerman i\ St. Louis
80. See, generally, Commeecial Paper, 7 Second Nat. Bank, 13 Mo. App. 289 [affirmed

Cyc. 495. in 84 Mo. 408] ; Masterson r. West-End Nar-
81. Edwards v. Thomas, 66 Mo. 468 ; Ham- row-Gauge R. Co., 5 Mo. App. 64.

[XIII, A, 14]
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15. Evidence of Notice to Corporate Officer. Whether the officers of a corpo-

ration liad notice of a particular fact must of course be proved as a fact, although
it may be inferred from circumstances, and it is not always necessary to show it

by direct proof.^° There is no presumption of law that a notice contained in a

newspaper, subscribed for by a corporation for the use of its officers, has come to

the eyes of such officers ; and such evidence will not authorize the submission of

the question to a jury.^" But the circumstances and the character of the informa-
tion thus printed may be such as to create a strong presumption that the officers

of the corporation will read it and acquire the information through it. Thus it

has been reasoned that while the officers of a marine insurance company may not
under all circumstances be presumed to be acquainted with all the intelligence

contained in the newspapers taken at their office, yet the general presumption is

that they will examine with some care the items of marine intelligence, especially

with relation to vessels belonging to their own port.^

16. Other Holdings Relating to Notice to Corporations. It has been reasoned
that a bank director is presumed to have knowledge of the securities of the bank,
but that this presumption may be overcome by proof.^ Where a corporation

loaned money on a mortgage, on the faith of a record of a release of a prior

mortgage, which in point of fact had not been paid, the fact that the agent of the
corporation through whom the loan was effected acted without knowledge tliat

the prior mortgage had not been paid was held to authorize a finding tliat the

corporation had no such knowledge.'' l^otice to the officers of a corporation of

the unauthorized acts of their predecessors in office is notice to the corporation
;

and if no dissent is expressed a ratification will be presumed, and the acts will

become binding upon the corporation and its shareholders.^

B. What Is Not Notice to Corporation— l. Notice Communicated to Agent
Before Agency Begun. On the question whether notice imputed to a person who
afterward becomes agent of another will be imputed to that other the authorities

difEer.'^ One court has said that notice to an agent twenty-four hours before the

relation has commenced is no more notice to his principal than a notice twenty-

four hours after the agency has ceased would be.'' Another court has taken the

view that the safer and better rule would be to hold that the knowledge of the

agent acquired prior to his employment as agent will be imputable to,his prin-

cipal under such limitations and conditions as these :
" The knowledge must be

present to the mind of the agent when acting for the principal, so fully in his

mind that it could not have been at the time forgotten by him ; the knowledge or

notice must be of a matter so material to the transaction as to make it the agent's

duty to communicate the fact to his principal ; and the agent must himself have
no personal interest in the matter which would lead him to conceal his knowledge
from his principal, but must be at liberty to communicate it." And the court

admitted that " additional modification might be required in some cases." '*

2. Whether Corporation Continues to Be .Affected With Knowledge of Fact

Communicated to It by Its Agent After Agent Has Been Superseded by Another

Agent. As corporations can be alfected with knowledge only through their

85. Toll Bridge Co. v. Betsworth, 30 Conn. 90. Chouteau v. Allen, 70 Mo. 290. No-
380. tiee to company, under English law, of an

86. Vernon v. Manhattan Co., 17 Wend. equitable mortgage of its shares, by a deposit

{N. Y.) 524 {affirmed in 22 Wend. (N. Y.) of the certificates, so as to cut ofif its equi-

183] ; Pittsburgh Bank v. Whitehead, 10 ties. Ex p. Boulton, 1 De G. & J. 163, 3

Watts (Pa.) 397, 36 Am. Dee. 186. Jur. N. S. 425, 26 L. J. Bankr. 45, 5 Wkly.
87. Green i. Merchants' Ins. Co., 10 Pick. Eep. 445, 58 Eng. Ch. 127.

(Mass.) 402. See further State Bank v. Hum- 91. See Wharton Agency, § 178 et seq., for

phreys, 1 McCord (S. C.) 388; Martin v. authorities.

Walton, 1 McOord (S. C.) 16. 92. Houseman v. Girard Mut. Bldg., etc.,

88. Proctor v. Baldwin, 82 Ind. 370. Assoc, 81 Pa. St. 256.
89. Connecticut Mut. L Ins. Co. v. Talbot, 93. Fairfield Sav. Bank v. Chase, 72 Me.

113 Ind. 373, 14 N. E. 586, 3 Am. St. B.ep. 226, 228, 39 Am. Rep. 319, opinion by
655. Peters, J.

[XIII, A, 15]
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agents, this question may be answered in the affirmative; and so it has been
answered with respect to notice communicated to the board of directors, the view
being that the knowledge thus imputed to the corporation continues after the

election of a subsequent board ; " but one court has held the contrary with
respect to notice communicated to a corporation, through its ministerial agent, of

the meaning of certain arbitrary shipping marks, holding that such knowledge is

not imputed to his successors and through them to the company.^
3. Knowledge Acquired by Corporate Officers or Agents in Their Own Private

Affairs — a. In General. The knowledge acquired by the officers or agents of a

corporation, while not acting for the corporation, but while acting for themselves,

is nob imputable to the corporation.^^

b. Unless Knowledge Previously Acquired Was Present in His Mind at Time
of Transaction. Under a principle already stated ^ this rule would not apply in

a case where the knowledge previously acquired by the corporate officer in liis

own private affair was present in his mind at the time of the transaction con-

ducted by him for the corporation, and in respect of which it is sought to charge
the corporation.^'

4. Knowledge Acquired by Officer or Agent While Acting For Himself and
Adversely to Corporation— a. In General. Such knowledge is not imputable to

the corporation, for the reason that the officer or agent is interested in concealing
it from his principal ; and consequently the law will not presume that he has
communicated it.''

b. Rule Applies Where Officer Is Acting For Himself in Transaction With
Corporation. If a corporate officer or agent acts avowedly for himself in a trans-

action with the corporation, he is regarded as a stranger to the corporation, deal-

ing as if he had no official relation with it.^' When therefore an officer, director,

or agent of a corporation deals with the corporation for himself in his private

capacity, any uncommunicated knowledge which he may have in respect of the

94. Mechanics' Bank v. Seton, 1 Pet.

(U. S.) 299, 309, 7 L. ed. 152.

95. Great Western R. Co. ;;. Wheeler, 20
Mich. 419.

96. Kansas.—-Wickersham v. Chicago Zinc
Co., 18 Kan. 481, 26 Am. Rep. 784.

Maine.— Fairfield Sav. Bank v. Chase, 72
Me. 226, 39 Am. Rep. 319.

Massachusetts.— Innerarity v. Merchants'
Nat. Bank, 139 Mass. 332, 1 N. E. 282, 52 Am.
Rep. 710.

Missouri.— Johnston v. Shortridge, 93 Mo.
227, 6 S. W. 64; Manhattan Brass Co. v.

Webster Glass, etc., Co., 37 Mo. App. 145;
State Sav. Assoc, v. Nixon-Jones Printing Co.,

25 Mo. App. 642.

Texas.— Mathis v. Pridham, 1 Tex. Civ.

App. 58, 20 S. W. 1015.

A good illustration of the doctrine will be
found in Piatt v. Birmingham Axle Co., 41

Conn. 255.

That a court of justice ' ought not to toler-

ate any mixing up or confusing of personal

and official relations in determining this ques-

tion see Mihills Mfg. Co. v. Camp, 49 Wis.
130, 5 N. W. 1.

97. See supra, XIII, A, 3, b, (ii), ^A)
et seq.

98. Mathis v. Pridham, 1 Tex. Civ. App. 58,

20 S. W. 1015.

99. Somerville, J., in Prenkel v. Hudson,
82 Ala. 158, 2 So. 758, 60 Am. Rep. 736. See

also the following cases:

Alahama.—-Terrell v. Mobile Branch Bank,

12 Ala. 502; Lucas v. Darien Bank, 2 Stew.
(Ala.) 280.

Kansas.— Wickersham v. Chicago Zinc Co.,

18 Kan. 481, 26 Am. Rep. 784.

Maryland.— Winchester v. Baltimore, etc.,

R. Co., 4 Md. 231.

Massachusetts.— Innerarity v. Merchants'
Nat. Bank, 139 Mass. 332, 1 N. E. 282, 52
Am. Rep. 710, bank director pledged to his

bank for his own personal loan a cargo which
had been shipped to him by a customer for

sale— bank not imputable with notice of the
facts.

New York.— Fulton Bank v. New York,
etc., Canal Co., 4 Paige 127.

1. Illinois.— Merrick v. Peru Coal Co., 61
111. 472.

Massachusetts.— Ward v. Salem St. R. Co.,

108 Mass. 332; Hayward v. Pilgrim Soc, 21
Pick. 270.

Michigan.— Gallery v. National Exch. Bank,
41 Mich. 169, 2 N. W. 193, 32 Am. Rep.
149.

Minnesota.— Rhodes v. Webb, 24 Minn. 292.
New Jersey.— Stratton v. Allen, 16 N. J.

Eq. 229.

Pennsylvania.— Gordon v. Preston, 1 Watts
385, 26 Am. Dec. 75.

South Carolina.— Georgia Cent. R., etc., Co.
V. Claghorn, 1 Speers Eq. 545.

Vermont.—-Rogers v. Danby Universalist
Soc, 19 Vt. 187.

United fitaips.— Twin-Liclc Oil Co. v. Mar-
bury, 91 U. S. 587, 23 L. ed. 328.

[XIII, B, 4. b]
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transaction will not be imputed to the latter by reason of his possession of it.^ If

therefore it is desired to charge the corporation with a knowledge of snch facts

affirmative evidence must be given that the officer has made a disclosure thereof

to other and disinterested officers of the corporation, whose knowledge may prop-

erly be said to be that of the corporation ; or at least that he made such disclos-

ures as ought to have put them on inquiry.'

5. Notice of Facts Which Officer or Agent Is Interested In Concealing From
Corporation. Knowledge of the corporate officer or agent will not be imputed to

the corporation, where the fact is one which the officer or agent is interested in

concealing from it,* except in cases where a contrary rule is necessary to save the

rights of innocent third persons.^

6. When Corporation Affected With Notice of Private Dealings Between
Officers and Third Persons. A corporation will be affected with constructive

notice of private dealings had between its officer and a third person where the

officer is its organ of connection with the outside world and is the proper officer

to receive and communicate notice of the particular fact to it ; since it would be
idle for the other party, for the purpose of affecting the corporation with notice

of the fact, to communicate it a second time to the officer or agent.^

2l AXabama.— Frenkel v. Hudson, 82 Ala.
158, 2 So. 758, 60 Am. Rep. 736.
Kansas.— Wickersliam v. Chicago Zinc Co.,

18 Kan. 481, 26 Am. Rep. 784.

Louisiana.— Louisiana State Bank v. Sene-
cal, 13 La. 525.

Maryland.— Winchester v. Baltimore, etc.,

R. Co., 4 Md. 231.

Massachusetts.— Commercial Bank v. Cun-
ningham, 24 Pick. 270, 35 Am, Dec. 322.

New Jersey.—-Hightstown First Nat. Bank
t;. Christopher, 40 N. J. L. 435, 29 Am. Rep.
262; Barnes v. Trenton Gas Light Co., 27
N. J. Eq. 33.

New York.— Westfield Bank v. Cornen, 37

N. Y. 320. 93 Am. Dee. 573 ; La Farge F. Ins.

Co. V. Bell, 22 Barb. 54; Seneca County Bank
V. Neass, 5 Den. 329; North River Bank v.

Aymar, 3 Hill 262; U. S. Bank v. Davis, 2

Hill 451.

Ohio.— Loomis r. Eagle Bank, 1 Disn. 285,

12 Ohio Dec. (Reprint) 625.

Pennsylvania.— Custer v. Tompkins County
Bank, 9 Pa. St. 27.

3. Alabama.— Terrell v. Mobile Branch
Banlc, 12 Ala. 502; Lucas v. Daricn Bank, 2

Stew. '280.

Connecticut.—Farmers', etc., Bank v. Payne,

25 Conn. 444, 68 Am. Dec. 362.

Iowa.— Davenport First Nat. Bank r. Gif-

ford, 47 Iowa 575, where the president and
the cashier of a bank acted together in a,

private matter without disclosing it to the

other directors, and it was held that their

knowledge was not imputable to the bank.

Louisiana.— Louisiana State Bank v. Sene-

ca], 13 La. 525.

Ma/ryland.— Winchester v. Baltimore, etc..

R. Co., 4 Md. 231.

Massachusetts.— Commercial Bank r. Cun-
ningham, 24 Pick. 270, 35 Am. Dec. 322.

New Jersey.— Hightstown First Nat. Bank
V. Christopher, 40 N. J. L. 435, 29 Am. Rep.
202.

New York.— Westfield Bank r. Cornen, 37
N. Y. 320,, 93 Am. Dec. 573; Atlantic State
Bank v. Savery, 18 Hun 36.

[XIII, B, 4, b]

England.— Powles v. Page, 3 C. P. 16, 10

Jur. 526, 15 L. J. C, P, 217, 54 E. C. L. 16.

What conduct will amount to " acting as

a member of the board " seems to be uncer-

tain upon the adjudged cases. In two eases

it was held that a director being present at

the board, but taking no part in the proceed-

ings, must be considered as not acting. Ter-

rell V. Mobile Branch Bank, 12 Ala. 502;
Louisiana State Bank v. Senecal, 13 La. 525.

To the contrary, however, see U. S. Bank v.

Davis, 2 Hill (N. Y.) 451; Union Bank r.

Campbell, 4 Humphr. (Tenn.) 394.

4. Commercial Bank v. Cunningham, 24
Pick. (Mass.) 270, 35 Am. Dec. 322; Wash-
ington Bank r. Lewis, 22 Pick. (Mass.) 24.

See also National Security Bank v. Cushman,
121 Mass. 490; Frost v. Belmont, 6 Allen
(Mass.) 152.

5. So stated by Devens, J., in Innerarity

V. Merchants' Nat. Bank, 139 Mass. 332, "l

N. B. 282, 52 Am. Rep. 710 [citing Loring
V. Brodie, 134 Mass. 453; Atlantic Nat. Bank
V. Harris, 118 Mass. 147; In. re Marseilles

Extension R. Co., L. R. 7 Ch. 161. 41 L. J.

Ch. 345, 25 L. T, Rep. N. S. 858, 20 Wklv.
Rep. 254; In re Oriental Commercial Bank,
L. R. 5 Ch. 358, 39 L. J. Ch. 588, 22 L. T.

Rep. N. S. 422, 18 Wkly. Rep. 474; Cave v.

Cave, 15 Ch. D. 639, 49 L. J. Ch. 505, 42 L. T.

Rep. N. S. 730, 28 Wkly. Rep. 793; Ken-
nedy V. Green, 3 Myl. & K. 699, 10 Eng. Ch.

699]. See also Washington Bank v. Lewis,

22 Pick. (Mass.) 24; U. S. Bank v. Davis. 2

Hill (N. Y.) 451 [recognized in North River

Bank r. Aymar, 3 Hill (N. Y.) 262].
6. Factors', etc., Ins. Co. r. Marine Dry

Dock, etc., Co., 31 La. Ann. 149 (and the

obiter dicta of Spencer, J., on page 151, the

ease turning on another ground) ; Scripture

V. Francestown Soapstone Co., 50 N. H. 571

;

Van Leuvan v. Kingston First Nat. Bank, 6

Lans. (N. Y.) 373; Reynolds r. Kenyon, 43

Barb. (N. Y.) 585. Compare Miller v. Illi-

nois Cent. R. Co., 24 Barb. (N. Y.) 312. To
the contrary is Bridgeport Bank r. New York,
etc., R. Co., 30 Conn. 231 (the language of
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7. Where Person Receiving Notice Is Director in Two Corporations. We have
seen that one who is a director in two corporations will not be permitted to rep-

resent both of thera in transactions in which their interests are conHictingJ Where
a common director of two corporations is thns improperly acting, a notice to him
of the affairs of one of the corporations will not be imputable to the other/ for

the reason that it will not be his duty to disclose it, bnt the contrary.'

8. Rule Where Corporate Officer Agrees Not to Communicate Notice. If

through fraud or collusion there is a specific agreement between the corporate

officer and the other party to the transaction that no notice of the matter shall be
given to the corporation, there is no principle upon which notice can be implied,^"

unless it be necessary to save the rights of innocent third parties.

XIV. ESTOPPELS WITH RESPECT TO CORPORATIONS.

A. Estoppels In Pais Operate Against Corporations Same as Ag-ainst
Individuals. Subject to exceptions in the case of municipal or governmental
corporations,'"^ which are held to a strict exercise of their powers, the general rule

is that corporations quite as much as individuals are held to a careful adherence
to truth in their dealings with mankind, and cannot by representations or by silence

involve others in onerous engagements and then defeat the just expectations

which their conduct has superinduced.^ A round statement of this doctrine is

that estoppels in pais operate against corporations in lijje manner as against

natural persons.'^

B. Operation and Effect of Such Estoppels— l. Prevent Denial of

Validity of Corporate Organization— a. In General. The principle of estoppel

prevents the corporation, its officers, and its shareholders, from denying the

corporate existence or the validity of the corporate organization under conditions

already considered.'*

Ellsworth, J., is especially noteworthy, at
pages 271, 272); Ex p. Waithman, 4 Deac.

& C. 412, 2 Mont. & A. 364; Ex p. Stewart,
4 De G. J. & S. 543. 11 Jur. N. S. 25, 34 L. J.

Ch. 6, 11 L. T. Eep. N. S. 554, 13 Wkly. Rep.
356, 69 Eng. Ch. 417 ; Ex p. Harrison, 3 Mont.
6 A. 506.

For an illustration of this rule where it

was held that a company was charged with
knowledge of a trust upon which shares in the
company had been purchased see Ex p. Bur-
bridge, 1 Deac. 131, 38 E. C. L. 577 [reversing

4 Deac. & C. 87, 2 Mont. & A. 349].
7. See supra, IX, J, 1, a et seg.

8. In re Marseilles Extension E. Co., L. E.
7 Ch. 161, 41 L. J. Ch. 345, 25 L. T. Eep.
N. S. 858, 20 Wkly. Eep. 254. Compare Ful-
ton Bank v. New York, etc., Canal Co., 4
Paige (N. Y.) 127.

9. In re Marseilles Extension E. Co., L. E.
7 Ch. 161, 41 L. J. Ch. 345, 25 L. T. Eep.
N. S. 858, 20 Wkly. Eep. 254. See also In
re Contract Corp., L. R. 8 Eq. 14, 20 L. T.

Rep. N. S. 964.

10. Ex p. Nutting, 5 Jur. 829, 2 Mont.
D. & D. 302. See also Sturgis First Nat.
Bank v. Eeed, 36 Mich. 263.

11. See, however, the following cases:

Connecticut.— Savings Soc. v. New London,
29 Conn. 174.

Illinois.— Maher v. Chicago, 38 111. 266;
Keithsburg v. Frick, 34 III. 405.

Ohio.— State v. Union Tp., 8 Ohio St. 394.

Wisconsin.— Kneeland v. Oilman, 24 Wis.
39.

United States.— Pendleton County v. Amy,
13 Wall. 297, 20 L. ed. 579; Moran v. Miami
County, 2 Black 722, 17 L. ed. 342.

That such estoppels extend to foreign .ts

well as to domestic corporations see Watts-
Campbell Co. V. Yuengling, 51 Hun (N. Y.

)

302, 3 N. Y. Suppl. 869, 21 N. Y. St. 186.

12. Little Rock, etc., R. Co. v. Little Eock,
etc., R. Co., 36 Ark. 663; Zabriskie v. Cleve-
land, etc., R. Co., 23 How. (U. S.) 381, 16
L. ed. 488.

13. Selma, etc., R. Co. v. Tipton, 5 Ala.
787, 39 Am. Dec. 344; Little Rock, etc., R.
Co. V. Little Eock, etc., R. Co., 36 Ark. 663;
St. Louis V. St. Louis Gaslight Co., 70 Mo.
69; Currier v. Continental L. Ins. Co., 53
N. H. 538; Hale v. Union Mut. F. Ins. Co.,

32 N. H. 295, 64 Am. Dec. 370.

For an apt illustration see Gowen Marble
Co. V. Tarrant, 73 111. 608.

14. Connecticut.— West Winsted Sav.
Bank, etc., Assoc, v. Ford, 27 Conn. 282, 71
Am. Dec. 66.

Illinois.— U. S. Express Co. v. Bedbury, 34
111. 459.

Indiana.— ^Tf/ing v. Rdbeson, 15 Ind. 26.
Massachusetts.— Howard Mut. Loan, etc.,

Assoc. V. Mclntyre, 3 Allen 571.
Ohio.— Callender i). Painesville, etc., R. Co.,

11 Ohio St. 516.

See also supra, I, N, 1, a et seg.; VI, P, 6,
a, (i), (d) et seg.

Agreement held not to create estoppel.

—

That a traffic agreement between two street
railway companies, by which one is restrained

[XIV, B, 1. a]
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b. Prevent De Faeto Corporation From Repudiating Its Contracts After
Dissolving and. Reorganizing. The same principle prevents a de facto corporation

from repudiating its contracts after dissolving, upon discovering that it is not

properly organized, and legally organizing under a difiEerent name.^^ In such a

case the dissolution of the de facto corporation does not prevent the creditors

from following it and holding it liable for the payment of its debts, where there

is a statute, such as has been elsewhere considered,''^ allowing a certain time after

dissolution to a corporation for winding up its affairs."

2. Validate Contracts Entered Into by Corporations Without Authority of

Shareholders. If the directors of a corporation enter into a contract with another

person or corporation, which they have no power to make without the consent of

their shareholders, but afterward the other contracting party deliberately and pub-
licly offei-s the corporation the privilege of rescinding such contract, which privi-

lege is refused, such corporation is thereby estopped from afterward setting up a

want of power in the directors to make the contract.^^

3. Validate Acts of Corporations on Ground of AcauiESCENCE by Shareholders.

As more fully explained later ^' the same principle validates the voidable acts of

corporations, on the theory of a ratification by the acquiescence of all the share-

holders ; so that after a long, delay in which time other rights have supervened or

expectations have been founded, upon the faith of an existing state of facts, the

shareholders will be precluded from maintaining actions in equity to undo what
has been done by the directors or oflBcers without their authority.''''

4. Prevent Corporation From Denying That Shares Had Been Fully Paid Up,

Where Share Certificate Recites That They Have Been Fully Paid— a. In General.

If a corporation issues and puts on the market shares which have not been fully

paid up, but recites in the certiiicates that they have been fully paid up, the cor-

poration, and its creditors through it, will be estopped from thereafter asserting,

as against innocent purchasers of such shares, that they have not been paid for in

full.21

b. Shareholders in Like Manner Estopped. Generally speaking when an act

done by the directors is in excess of their authority, yet has been done with the

honafide intent of benefiting the corporation, and a shareholder knowing thereof

does not dissent within a reasonable time, his assent to the act will be presumed
and he will be estopped from gainsaying it.^^

5. Prevent Corporation From Setting Up Want of Power in Its Officers to

Make Contract. One of the most frequent applications of the principle of equi-

table estoppel against corporations is that which arises where the corporation,

when rights are asserted against it by virtue of its own contract, sets up a want
of power in its officers to make the contract.^ One of the most frequent illustra-

fiom competing with the other, does not estop 21. Walburn v. Chenault, 43 Kan. 352, 23

the latter to question the corporate exist- Pac. 657 ; St. Croix Lumber Co. v. Mittlestadt,

ence of the former, such question not arising 43 Minn. 91. Compare Sayre v. Citizens' Gas-

out of the contract, see Wilmington City R. Light, etc., Co., 69 Cal. 207, 7 Pac. 437, 10

Co. V. Wilmington, etc., R. Co., (Del. Ch. Fac. 408. See also supra, VI, M, 3, a.

1900) 46 Atl. 12. 22. Gofif v. Hawkeye Pump, etc., Co., <i2

15. Empire Mfg. Co. V. Stuart, 46 Mich. Iowa 691, 18 N. W. 307; Manhattan Hard-
482, 9 N. W. 527. ware Co. v. Roland, 128 Pa. St. 119, 18 Atl.

16. See infra, XXI, G, 8, a et seq. 429; Manjiattan Hardware Co. v. Phalen, 128

17. Empire Mfg. Co. v. Stuart, 46 Mich. Pa. St. 110, 18 Atl. 428; Watts' Appeal, 78

482, 9 N. W. S27. Pa. St. 370.

18. St. Louis V. St. Louis Gaslight Co., 23. The leading American case in illustra-

70 Mo. 69. tion of this doctrine is Zabriskie v. Cleveland,
19. See infra, XV, C, 2, a et seq. etc., R. Co., 23 How. (U. S.) 381, 16 L. ed.

20. Green v. Abietine Medical Co., 96 Cal. 488.

322, 31 Pac. 100; Browning v. Mullins, 13 The extent to which a corporation is es-

S. W. 427, 12 Ky. L. Rep. 41; Zabriskie v. topped to set up the defense of ultra vires

Cleveland, etc., R. Co., '23 How. (U. S.) 381, is reserved for future treatment in connection

16 L. ed. 488. See also supra, XI, B, 15, a with the general doctrine of ultra vires. See

et seq. infra, XVII, F, 2, b, (l) et seq.

[XIV, B, 1, b]
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tions of tins principle is presented where a corporation allows an officer, habitually

and in the face of the public, to perform for it and in its name certain acts, in

which case it will be estopped, as against a member of the public who innocently

parts with value on the faith of the officer having the righful power to do such
an act, from denying that such is the fact.^

6. Prevent Corporation From Repudiating Acts of Its Officers or Agents

Within Apparent Scope of Their Powers. The same principle prevents a corpora-

tion from repudiating the acts of its officers within the general scope of their

powers, in the absence of fraud on the part of the person seeking to cliarge the

corporation, or of collusion between him or his privies, and the officers of the

corporation making the contract.^'

7. Validate Acts of De Facto Officers. The principle of estoppel operates to

validate the acts of de facto corporate officers, who might have been ousted from
their offices under proper proceedings instituted for that purpose.^^

8. Work Release of Shareholders Whose Rights Have Been Repudiated by
Corporation. Ithas been held that after a banking association has repudiated for

years all the arrangements made with one who subscribed for shares, and denied
him the rights of a shareholder, the associates cannot be permitted to come in by
their receiver, who represents them, and claim defendant as shareholder or part-

ner. They are concluded by their acts.^''

9. Prevent Corporation From Denying Integrity of Its Own Records as Against

Innocent Third Persons. As against innocent third persons a corporation is bound
as a guarantor of the integrity of its own records ; and if its officers alter upon its

record the language of a resolution adopted by its directors, whereby innocent

third persons are induced to part with their money, the corporation will be
estopped from proving against such third persons what the resolution really was.^

But the corporation is not bound in such a case as to third persons who have not

acted upon or seen or known of the existence of the fraudulent interpolation.^'

10. Prevent It From Denying Validity of Provisions of Its Charter. The same
principle estops a corporation from denying the validity of provisions in its charter

which may operate unfavorably to it. It accepts its charter as a whole and takes

the burden as well as the benefits. A corporation which proceeds to expropriate

land under the powers conferred by its charter is estojDped from challenging the

constitutionality of a provision therein, relating to the mode of assessing the

damages.^ Nor can the corporation object to the onerous provision of the

charter and claim that it shall be exscinded, however incongruous or absurd

the result may be.^'

11. Prevent It From Repudiating Unauthorized Contract, After Accepting

Benefits Thereunder — a. In General. As will be more fully explained when
treating of ratification by corporations,^^ if an officer of a corporation or other

24. See supra, X, D, 1, f, (i) et seq. trie Supply Co. v. Jersey City Electric Light
For illustration of the text see a case Co., 42 Hun (N. Y.) 659, 4 N. Y. St. 516.

where the treasurer of a corporation habit- 26. Lovett v. German Reformed Church,

ually executed and indorsed promissory notes 12 Barb. (N. Y.) 67. See also supra, IX, R,

for it, and finally indorsed a note for the ac- 1 et seq.

eommodation of a third party, on the faith 27. Burrows v. Smith, 10 N. Y. 550.

of which plaintiff parted with value, relying 28. Holden v. Phelps, 141 Mass. 456, 5

upon the former acts of the treasurer for evi- N. E. 815; Com. v. Beading Sav. Bank, 137

dence of his authority, and it was held that Mass. 431; Holden v. Whiting, 29 Fed. 881;

the corporation was estopped to deny such Whiting v. Wellington, 10 Fed. 810.

authority. Allenton Second Nat. Bank v. Pot- 39- Holden v. Hoyt, 134 Mass. 181.

ter, etc., Mfg. Co., 56 N. Y. Super. Ct. 216, 30. People v. Murray, 5 Hill (N. Y.)

2 N. Y. Suppl. 644, 18 N. Y. St. 954. 468.

25. Seeley v. San Josg Independent Mill, 31. Darge v. Honcan Iron Mfg. Co., 22

etc., Co., 59 Cal. 22. Circumstances under Wis. 417. For an analogy in the case of

which a manufacturing corporation was es- private persons see Burrows v. Bashford, 22

topped from disputing the agency of a per- Wis. 103.

son assuming to order goods for it see Elec- 32. See infra, XV, C, 2, e.

[XIV, B, 11, a]
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person assuming to have power to bind the corporation by a given contract enters

into the contract for tlie corporation, and the corporation receives the fruits of

the contract and retains them after acquiring knowledge of the circumstances

attending the making of the contract, it will thereby become estopped from after-

ward rescinding or undoing the contract.^

b. Prevent Corporation From Pleading Ultra Vires. Speaking generally, and
voicing the weight of judicial authority, the corporation is in like manner
estopped by retaining with knowledge the fruits of the contract from pleading

ultra vires as a defense to an action thereon, that is, from setting np a defense to

an action to compel the performance of the contract on its part that it was with-

out power to enter into it.^

e. Prevent Corporation From Repudiating' Engagements of Its Promoters.

As already seen ^ the same principle— the fact of receiving and retaining the

beneiits of a contract with knowledge— prevents a corporation from repudiating

the engagements of its promoters. Thus a manufacturing corporation is estopped
from denying its liability for work done, under a contract made with its acting

president, after the certificate of its incorporation has been signed by its members,
but before it has been recorded as required by the governing statute, so as to

constitute the coadventurers a dejure corporation.^^

12. No Record of Corporate Assent Necessary. The mere suggestion that the

estoppels under consideration belong to the class which are designated estoppels

in pais^ leads to the suggestion that it is quite immaterial to the operation of this

rule of estoppel that any formal expression of assent to the unauthorized act is

found in the records of the corporation.^

13. Operate in Various Other Ways. The principle of estoppel operates in

various other ways, as indicated by the references in the margin.^

C. Waiver of Rights by Corporation. From the premise that a corpora-

tion may become estopped by the acts or omissions in pais of its officers and

shareholders, the conclusion follows that it may waive its rights and may become
estopped from denying that it has waived them. Perhaps the most frequent

illustration of this is furnished by the class of decisions which hold insurance

companies estopped from insisting upon conditions in their policies, where by a

33. Illinois.— Wetherbee v. Fitch, 117 111. dent whom it allows to remain in control.

67, 7 N. E. 513. Des Moines Gas Co. t. West, 50 Iowa 16.

Missouri.— Brown v. Wright, 25 Mo. App. Prevents a railroad company from asserting

54. its exclusive franchise against another com-

Vermont.—Lyndon Mill Co. v. Lyndon Lit- pany which built its road while the former

erary, etc., Inst., 63 Vt. 581, 22 Atl. 575, 25 company stood by and looked on. Little

Am. St. Rep. 783. Rock, etc., R. Co. r. Little Rock, etc., R. Co.,

Wisconsin.— Kneeland v. Oilman, 24 Wis. 36 Ark. 663; Erie R. Co. v. Delaware, etc.,

39. R. Co., 21 N. J. Eq. 283. Prevents a canal

United States.— New England Car-Spring company from diverting its water from a

Co. V. Union India Rubber Co., 18 Fed. Cas. mill, to be there used in generating steam,

No. 10,153, 4 Blatchf. 1. after it has stood by and seen the diverting

34. Sherman Center Town Co. i'. Morris, pipes laid. Rochdale Canal Co. v. King, 16

43 Kan. 282, 23 Pac. 569, 19 Am. St. Rep. Beav. 630, 17 Jm-. 1001,. 22 L. J. Ch. 604.

134; Goldbeck r. Kensington Nat. Bank, 147 This case has often been cited as an example

Pa. St. 267, 23 Atl, 565. See also infra, XV, of an equitable estoppel against a corpora-

C, 2^ e. tion. See for instance Erie R. Co. v. Dela-

That the knowledge of the body of share- ware, etc., R. Co., 21 N. J. Eq. 283. Prevents

holders is for the purposes of this principle a quo warranto proceeding against one whom
the knowledge of the corporation see infra, the relator has induced to act as a corporate

XV, B, 7, a, (I)

.

officer. Reg. r. Greene, 2 Q. B. 460, 2 G. & D.

35. See supra, I, Q, 4. 24, 6 Jur. 777, 42 E. C. L. 760. Acceptance

36. Baltimore Grape Sugar, etc., Mfg. Co. of tolls prevents a turnpike company from

r. Small, 40 Md. 395. denying its obligation to keep its road in

37. Kneeland i). Gilman, 24 Wis. 39. repair. Com. v. Worcester Turnpike Corp.,

38. Estops a corporation holding shares of 3 Pick. (Mass.) 327; Nicholl v. Allen, 1

another corporation as pledgee and having B. & S. 916, 31 L. J. Q. B. 283, 6 L. T. Rep.

consequently the power of control over it, N. S. 699, 10 Wkly. Rep. 741, 101 E. C. L.

from undoing the dishonest acts of its presi- 916.

[XIV, B, 11, a]
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course of conduct they have lead the insured to believe that they have waived
the same," a subject which lies outside the scope of this article, the cases being
cited merely to illustrate a s;eneral doctrine.

D. When Corporation Estopped by Acts of Its Officers in Procuring-
New Legislation. This subject, already considered,*" wliich in the days of

special charters and of special acts amending the same was fruitful of litigation

has ceased to be important in view of the fact that corporations are now for the

most part organized under general enabling acts, which provide for their amend-
ment by voluntary corporate action.

XV. RATIFICATION BY CORPORATIONS.

A. Power to Ratify— l. Corporation May Ratify Act Which It Might Have
Done in First Instance— a. Rule Stated. A corporation, like a natural person,

may ratify, affirm, and validate any contract made or act done in its behalf which
it was capable of making or doing in the first instance.*'

39. California.— Kruger v. Western F. &
M. Ins. Co., 72 Cal. 91, 13 Pac. 156, 1 Am.
St. Eep. 42.

Connecticut.— Sheldon v. Connecticut Mut.
L. Ins. Co., 25 Conn. 207, 65 Am. Dec. 565.

Iowa.— Viele v. Germania Ins. Co., 26
Iowa 9, 96 Am. Dec. 83.

Louisiana.— Pino v. Merchants' Mut. Ins.

Co., 19 La. Ann. 214, 92 Am. Dec. 529.

Massachusetts.— White v. Connecticut F.

Ins. Co., 120 Mass. 330; Mulrey v. Shawmut
Mut. F. Ins. Co., 4 Allen 116, 81 Am. Dec.
689.

New Hampshire.— Union Mut. F. Ins. Co.

i . Keyser, 32 N. H. 313, 64 Am. Dec. 375.

New York.— Richmond v. Niagara F. Ins.

Co., 79 N. Y. 230; Goodwin v. Massachusetts
Mut. L. Ins. Co., 73 N. Y. 480; Walsh v.

Hartford F. Ins. Co., 73 N. Y. 5; Van
Schoiek v. Niagara F. Ins. Co., 68 N. Y. 434;
Merserau i: Phoenix Mut. L. Ins. Co., 66

N. Y. 274; Church v. La Fayette F. Ins. Co.,

66 N. Y. 222; McNeilly v. Continental L.

Ins. Co., 66 N. Y. 23; Bodine ;,'. New York
City Exch. F. Ins. Co., 51 N. Y. 117, 10

Am. Eep. 566 ; Boehen v. Williarasburgh City

Ins. Co., 35 N. Y. 131, 90 Am. Dec. 787;
Wood V. Poughkeepsie Mut. Ins. Co., 32 N. Y.

619; Sheldon r. Atlantic F. & M. Ins. Co.,

26 N. Y. 460, 84 Am. Dee. 213; Carroll v.

Charter Oak Ins. Co., 1 Abb. Dec. 316, 10

Abb. Pr. N. S. 166; Hotehkiss v. Germania
F. Ins. Co., 5 Hun 90 ; Shear v. Phoenix Mut.
L. Ins. Co., 4 Hun 800 ; Dean v. Mtna. L. Ins.

Co., 2 Hun 358, 4 Thomps. & C. 497;
O'Reilly v. Guardian Mut. L. Ins. Co., 1 Hun
460, 3 Thomps. & C. 487; Whitwell r. Put-

nam F. Ins. Co., 6 Lans. 166; Dohn v. Farm-
ers' Joint-Stock Ins. Co., 5 Lans. 275; Owen
V. Farmers' Joint Stock Ins. Co., 57 Barb.

518; Post V. iEtna Ins. Co., 43 Barb. 351;

Prall r. Mutual Protection L. Assur. Soc, 5

Daly 298.

Wisconsin.— Miner v. Phoenix Ins. Co., 27

Wis. 693, 9 Am. Eep. 479.

United States.— Brooklyn L. Ins. Co. v.

Miller, 12 Wall. 285, 20 L. ed. 398; New
England Car-Spring Co. v. Union Indian Rub-
ber Co., 18 Fed. Cas. No. 10,153, 4 Blatchf. 1.

On this principle an insurance company is

estopped from showing a breach of warranty
by proof of errors material to the risk in the

survey and application, when the survey and
application have been made by the agent of

the insurer with a full knowledge of the

facts. Combs v. Hannibal Sav., etc., Ins. Co.,

43 Mo. 148, 97 Am. Dec. 383 ; Rowley v. Em-
pire Ins. Co., 36 N. Y. 550; Plumb u. Cat-
taraugus County Mut. Ins. Co., 18 N. Y.
392, 72 Am. Dec. 526. See also Franklin v.

Atlantic F. Ins. Co., 42 Mo. 456; Horwitz v.

Equitable Mut. Ins. Co., 40 Mo. 557, 93 Am.
Dec. 321.

When waiver by local agent of foreign in-

surance company is binding on the company
see Viele v. Germania Ins. Co., 26 Iowa 9,

96 Am. Dec. 83.

40. See supra, I, K, 6, a et seq.

41. Alabama.— Everett v. U. S., 6 Port.

166, 30 Am. Dec. 584.

Connecticut.— Chase's Appeal, 57 Conn.
236, 18 Atl. 96.

Mississippi.— Planters' Bank v. Sharp, 4
Sm. & M. 75, 43 Am. Dec. 470.

New Hampshire.— Packets Despatch Line
V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203.

New York.— Seymour v.

Cemetery Assoc, 19 N. Y.

N. Y. St. 520.

*North Carolina.— Taylor
Steam Nav. Co., 105 N. C. 484, 10 S. E. 897

;

Greenleaf v. Norfolk Southern R. Co., 91

N. C. 33.

Utah.— North Point Consol. Irr. Co. v.

Utah, etc., Canal Co., 16 Utah 246, 67 Am.
St. Eep. 607, 52 Pac. 168, 40 L. R. A. 851.

Virginia.— West Salem Land Co. v. Mont-
gomery Land Co., 89 Va. 192, 15 S. E.
524.

United States.— Columbia Bank r. Patter-
son, 7 Craneh 299, 3 L. ed. 351.

England.— Church v. Imperial Gas Light,
etc., Co., 6 A. & E. 846, 7 L. J. Q. B. 118, 3

N\& P. 35, 1 W. W. & H. 137, 33 E. C. L.
443^: East London Water Works Co. v. Bailey,
4 Bipg. 283, 5 L. J. C. P. O. S. 175, 12 Moore
0. P. 533, 13 E. C. L. 505; Stafford v. Till,

4 Bing. 75, 12 Moore C. P. 260, 13 E. C. L.
407.

'

[XV, A, 1. a]
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b. Corporation Cannot Ratify Contraet Which It Had No Power to Make. On
the other hand a corporation cannot ratify a contract which it could not have
made in the first instance.** While the authorities are' not in harmony with
respect to this question, the general rule is believed to be that a corporate act or

contract cannot be validated by ratification, either (1) where the act or contract

was wholly in excess of the powers of the corporation, express or implied^ or

(2) where it was prohibited by positive law."

e. Corporate Officers or Agents Cannot Ratify Contraet Which They Had No
Power to Make. If the officers of a corporation have no power to bind the cor-

poration, by making or authorizing a particular contract, the corporation does not
ratify the contract by the mere failure of the officers to i-epudiate a claim arising

out of it and presented against the corporation.*^

d. When De Facto Officers May Ratify. De facto directors may of course

ratify the unauthorized act of ministerial ofiicers of a corporation, so as to save
the rights of innocent third persons.*'

e. Power to Ratify Unauthorized Submission to Arbitration. If an agent of

a corporation, without authority, submits to arbitration a disputed claim against

the corporation, the corporation may ratify the act of the agent so as to make it

binding, after the award is made, although the award is favorable to the corpora-

tion, and although the circumstances are such that it might have disaffirmed it.*''

42. Thompson v. West, 59 Nebr. 677, 82
N. W. 13, 49 L. E. A. 337; TuUock v. Web-
ster Co., 46 Nebr. 211, 64 N. W. 70.5;

Gutta-Percha, etc., Mfg. Co. v. Ogalalla, 40
Nebr. 775, 59 N. W. 513, 42 Am. St. Rep.
696.

43. California.— McCracken v. San Fran-
cisco, 16 Cal. 591.

Michigan.— Taymouth Tp. v. Koehler, 35
Mich. 22 ; Hotehin v. Kent, 8 Mich. 526.

New Hampshire.— Downing v. Mt. Wash-
ington, etc., Co., 40 N. H. 230.

NeiD York.— Smith v. Newburgh, 77 N. Y.

130 (municipal corporation) ; Brady v. New
York, 20 N. Y. 312 (municipal corporation)

;

A. C. Nellis Co. v. Nellis, 62 Hun 63, 16

N. Y. Suppl. 545, 41 N. Y. St. 599.

Vermont.— Lyndon Mill Co. v. Lyndon Lit-

erary, etc., Inst., 63 Vt. 581, 22 Atl. 575, 25

Am. St. Rep. 783.

United States.— Central Trans. Co. v.

Pullman's Palace-Car Co., 139 U. S. 24, 11

S. Ct. 478, 35 L. ed. 55 ; Lewis v. Shreveport,

108 U. S. 282, 2 S. Ct. 634, 27 L. ed. 728

(municipal corporation) ; Marsh v. Fulton

County, 10 Wall. 676, 19 L. ed. 1040 (mu-

nicipal corporation )

.

See also infra, XVII, F, 1, a.

44. Illustrations.— Thus where there is a
statute (in this case N. C. Code,_§ 683) re-

quiring that corporate contracts involving a

liability exceeding one hundred dollars must
be in writing and under the corporate seal or

signed by some officer authorized thereto, a
verbal contraet within the statutory descrip-

tion is not validated by a subsequent ratifi-

cation on the part of an officer who might
have originally entered into it in writing.

Curtis V. Piedmont Lumber, etc., Co., 109
N. C. 401, 13 S. E. 944. But see infra, XV,
D, 3, b; and compare supra, XII, B, 2, a
et seq. So where there is a statute (in
this case N. Y. Laws (1848), c. 40, § 14)

[XV, A, 1, b]

forbidding a loan to a shareholder of the
funds of the corporation, such a loan made
by the treasurer cannot be ratified by the

trustees; and the fact that they foreclose

and sell securities hypothecated as security

for loans will not estop the company from
treating the shareholder's acts as a conver-

sion, and recovering any balance not real-

ized on the sale of the securities. A. C.

Nellis Co. V. Nellis, 62 Hun (N. Y.) 63, 16

N. Y. Suppl._ 545, 41 N. Y. St. 599. The by-

laws of a railway company authorized bond-

holders to vote at shareholders' meetings, and
a provision of the bonds undertook to give the

bondholders such a right. These provisions

were void under the constitution and statute

law of the state which required directors to

be elected at annual meetings of the share-

holders, by a majority in value, of the stock,

upon a cumulative system of voting and not

otherwise. It was held that the illegal pro-

vision in the bonds could not be cured by a
subsequent ratification by the corporation.

Durkee i: People, 155 111. 354, 40 N. E. 626,

46 Am. St. Rep. 340 [affirming 53 111. App.
396].

45. Hotehin «. Kent, 8 Mich. 526 ; Lyndon
Mill Co. V. Lyndon Literary, etc., Inst., 63

Vt. 581, 22 Atl. 575, 25 Am. St. Rep. 783.

So the members of an ofScial board acting

severally cannot ratify an unauthorized con-

tract made by themselves, because they could

not, so acting, have authorized it in the first

instance. Taymouth v. Koehler, 35 Mich. 22.

See also supra, IX, E, 1, a et seq.

46. Anglo-Californian Bank v. Mahonev
Min. Co., 1 Fed. Cas. No. 392, 5 Sawy. 255.

47. Hall V. Norwalk F. Ins. Co., 57 Conn.

105, 17 Atl. 356. If the submission is in-

valid by reason of not having been made by
the agent under seal, yet if the principal at-

tends before the arbitrators and submits his

ease to them, this will eatop him from im-
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2. Ratification of Contracts Made by Promoters Prior to Organization of Corpo-

ration— a. In General. This subject has been considered in a former subdivision,**

and we have had occasion to note a divergence of judicial opinion upon the ques-

tion, some of the courts holding, on a principle of justice or species of estoppel, that

a corporation is bound to pay the expenses incurred by its promoters in efEeeting its

organization, on the theory of having received the benefit of those expenditures,*'

provided it was intended when the services were rendered that the future cor-

poration should pay for them ; ^ while other courts hold that the corporation is

not so bound, unless it lias affirmatively ratified and adopted the contract of tlie

promoters,^' or at least unless it has accepted the benefits accruing therefrom,

having the power to reject them.'^ Where the latter view is taken the corpora-

tion may, after its organization, make such engagements its own contracts, by
adopting them in the same manner as it might adopt original contracts made
without its authority by persons assuming to act in its behalf.'^ In one theory

this is not in strictness a ratification, such as relates back to the date of the

making of the original contract by the promoters, but it is said to create a new
contract from the date of the act of adoption ;

^ but according to another theory

the adoption of such a contract makes it in all respects what it w[ould have been
if the requisite power had existed when it was entered into.'^ It has been held

that for the purposes of such a ratification formal action of its board of directors

is necessary only where it would be necessary to a similar original contract.^^

b.i When Actions Maintainable Against Copporation on Contracts so Batifled.

And it seems to be settled in some American jurisdictions tliS,t where the pro-

jectors of a corporation, prior to its coming into existence, enter into contracts in

its behalf, and the corporation, after coming into existence, takes the benefit of

such contracts without performing on its part what the projectors undertook that

it should perform, an action will lie against it to compel such performance.^'

peaching the award on the ground of a want
of original authority to make the submission.
White V. Fox, 29 Conn. 570.

48. See supra, I, Q, 1 et seq. See also Du-
buque Female College v. Dubuque Dist. Tp., 13

Iowa 555.

49. See supra, I, Q, 4. To this effect see

Grand River Bridge Co. v. Rollins, 13 Colo.

4, 21 Pac. 897; Harrison v. Vermont Man-
ganese Co., 1 Misc. (N. Y.) 402, 20 N. Y.
Suppl. 894, 49 N. Y. St. 873 ; Grier v. Hazard,

13 N". Y. Suppl. 583, 38 N. Y. St. 462.

50. Little Rock, etc., R. Co. v. Perry, 37

Ark. 164, 44 Ark. 383. That no recovery can
be had from a corporation upon a contract

made before its organization, by one claiming

to act as its attorney, but not ratified by it

after its organization upon full knowledge of

the facts, see Oaks v. Cattaraugus Water Co.,

21 N. Y. Suppl. 851, 50 N. Y. St. 922.

51. See supra, I, Q, 1.

52. BufEngton v. Bardon, 80 Wis. 635, 50

N. W. 776.

53. Alahama.— Davis v. Montgomery Fur-

nace, etc., Co., (1890) 8 So. 496.

Connecticut.— Stanton v. New York, etc.,

R. Co., 59 Conn. 272, 22 Atl. 300, 21 Am. St.

Rep. 110.

Minnesota.— McArthur v. Times Printing

Co., 48 Minn. 319, 51 N. W. 216, 31 Am. St.

Rep. 653; Battelle r. Northwestern Cement,

etc., Pavement Co., 37 Minn. 89, 33 N. W.
327. Compare Porter v. Winona, etc.. Grain

Co., 78 Minn. 210, 80 N. W. 965.

Missouri.— Joy v. Manion, 28 Mo. App. 55.

New York.— It has been held that where a
promoter of a corporation contracts for the
employment of another by the prospective

corporation, and is elected to the presidency
of the new corporation on its creation, and
such other enters on his duties under such
agreement, without dissent by the president,

such acquiescence constitutes a ratification

by the corporation of the contract. Mesinger
V. Mesingfer Bicycle Saddle Co., 44 N. Y.
App. Div. 26, 60 N. Y. Suppl. 431.

Tennessee.— Pittsburgh, etc.. Copper Min.
Co. V. Quintrell, 91 Tenn. 693, 20 S. W. 248.

England.— Compare North Sydney Invest.

Co. V. Higgins, [1899] A. C. 263, 68 L. J.

P. C. 42, 47 Wkly. Rep. 481,' 80 L. T. Rep.
•N. S. 303, 6 Manson 321; In re Johannesburg
Hotel Co., [1891] 1 Ch. 119, 60 L. J. Ch. 391,
64 L. T. Rep. N. S. 61, 2 Meg. 409, 39 Wkly.
Rep. 260.

54. McArthur v. Times Printing Co., 48
Minn. 319, 51 N. W. 216, 31 Am. St. Rep.
653.

55. Stanton v. New York, etc., R. Co., 59
Conn. 272, 22 Atl. 300, 21 Am. St. Rep. 110.

56. Battelle v. Northwestern Cement, etc..

Pavement Co., 37 Minn. 89, 33 N. W. 327.
57. Recognized in Bell's Gap R. Co. v,

Christy, 79 Pa. St. 54, 21 Am. Rep. 39. So
held in Paxton Cattle Co. v. Arapahoe First
Nat. Bank, 21 Nebr. 621, 33 N. W. 271, 59
Am. Rep. 852; Low v. Connecticut, etc., R.
Co., 45 N. H. 370. But it has been held that
the fact that at a meeting of the directors of

a corporation the president called their at-

[XV, A. 2, b]
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e. Evidence of Ratlfleation of Contracts of Promoters. As to what will be
evidence of a ratification of the precedent contracts of its promoters in its behalf,

the cases seem to present no special distinctions from other cases of ratification.^

3. Ratification of Contracts Made With Predecessor Corporation. Where a

railroad corporation is sold out under a mortgage, and a new corporation is

organized to purchase and control it, it is the frequent practice for the new cor-

poration to adopt and carry out the unexecuted contracts of its predecessor,

although it is not of course bound in law so to do.''

4. Adoption by Corporation of Contracts Made by Precedent Partnership.

Such an adoption, it has been held, must be evidenced by a writing, since it is a

promise to pay the debt of another, and hence witliin the statute of frauds.*

5. Ratification Must Be in Whole and Not in Part. It is a general principle

which applies without regard to the mode of ratification that a voidable engage-

ment cannot be ratified in part so far as it is beneficial to the corporation, and
repudiated so far as it is deleterious.^'

B. Body That Can Ratify— l. Any Body or Agency That Could Have Acted
IN First Instance. Speaking generally it may be said that a ratification may be
made, whether by formal action or by passive acquiescence, by any corporate

agency or bodj' that might have authorized the act in the first instance.

2. Ratification by Managing Agent. An unauthorized contract of a corpora-

tion, made within its general powers by a subordinate agent, may be ratified by
the managing agent.^

3. Ratification by Vice-President. If the president makes a contract without
authority, and the vice-president has authority in the premises, he may ratify the

unauthorized contract made by the president.*'

4. Ratification by Railway Superintendent. If a railway station agent, with-

out express authority, engages a surgeon to attend an employee for an injury sus-

tained in the service of tlie company,** and the superintendent of the company
knows of the engagement and does not object to it, but tells the surgeon that

he will be paid, this will warrant a finding that the company has ratified the

employment.*^

5. Ratification by Attorney. A corporation may by its attorney, in an action

against it upon a bond, ratify the execution of the bond by its officers, and no

formal vote of ratification is necessary.**

6. Ratificatidn by Board of Directors or Trustees — a. In General. The
directors or trustees of a business corporation wield its entire power in mere

tentiou to a claim for services rendered in ton, etc., R. Co., 26 S. C. 80, 1 S. E. 366.

securing subscriptions to the capital stock. What facts amounted to a ratification by a

and that the members of the board assented land company of a scheme devised by its

to the validity of the claim, and did not ob- shareholders as members of a precedent com-

ject to it, did not constitute a ratification of pany to enable such company to deal in lands,

a promise by a single promoter to pay for Hull v. Glover, 126 111. 122, 18 N. E. 198.

such services. Tift v. Quaker City Nat. Bank, 60. Georgia Co. v. Castleberry, 43 Ga. 187.

141 Pa. St. 550, 21 Atl. 660. Somewhat to the same effect see Dingeldein

58. For an example see Bommer v. Ameri- ». Third Ave. E. Co., 9 Bosw. (N. Y.) 79.

can Spiral Spring Butt Hinge Mfg. Co., 81 61. See for example Wayne International

N. Y. 468. Bldg., etc., Assoc, v. Moats, 149 Ind. 123,

Evidence which was held to show an adop- 48 N. E. 793. See also infra, XV, C, 2, c.

tion by a corporation of a contract under 62. Singer Mfg. Co. v. Belgart, 84 Ala.

which services were rendered, prior to its or- 519, 4 So. 400.

ganization, on the works afterward acquired 63. Smith x>. Martin Anti-Fire Car Heater

by it, see Frankfort, etc., Turnpike Co. v. Co., 19 N. Y. Suppl. 285, 47 N. Y. St. 26.

Churchill, 6 T. B. Mon. (Ky.) 427, 17 Am. 64. As to which see supra, X, C, 6, a etseq.

Dec. 150 (ratification of promises made to 65. Cairo, etc., E. Co. v. Mahoney, 82 111.

subscribers to capital stock as to location of 73, 25 Am. Eep. 299. See further Toledo,

road) ; Pittsburgh, etc.. Copper Min. Co. v. etc., E. Co. f. Prince, 50 111. 26; Toledo, etc.,

Quintrell, 91 Tenn. 693, 20 S. W. 248. E. Co. v. Rodrigues, 47 111. 188, 95 Am. Dec.

59. Upon the question what will be evi- 484.

dence of such a ratification sufficient to take 66. Simmons v. Shaw, 172 Mass. 516, 52

the issue to a jury see Walker v. Wilming- N. E. 1087.

[XV, A, 2, e]
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matters of business. They may hence, when sitting togethei- as a board,"'' by a

solemn act, such as a resolution or a vote passed and entered upon their records,

i-atify any contract which they had power to make.^
b. Of Contract Made by President. Where the president of a corporation

executes in its behalf, and within the scope of its charter, a contract which
requires the concurrence of the board of directors, and the board, knowing that

he has done so, does not dissent within a reasonable time, it will be presumed to

have ratified the act.*'

e. When Outside State. If the act is not a constituent act, but is a mere
business act, with respect to which the directors act as agents Of the corporation,

the act of ratification may be done outside the state, as in the case of ratifying a

mortgage on corporate property.™
d. May Ratify Any Act Which They Could Have Done Originally. The direct-

ors may of course ratify any act which they might have done originally.'''^

e. Must Take Place on Full Knowledge. A ratification by the board of direct-

ors must take place with full knowledge on the part of the board ; knowledge on
the part of the officers who are concerned in the transaction, although members
of the board, or on the part of single directors, not communicated to the board,

will not, on grounds elsewhere considered, be such a knowledge as will make it a

good ratification.'''

f. What Corporate Body Cannot Ratify. A meeting of directors, held without
notice to one of them, at which meeting a quorum of qualified directors was
not present, cannot ratify the unauthorized act of one of the oQicers of the cor-

poration, such as a general assignment of the assets made by the vice-president

and acting manager, without knowledge of, or authority from, the board.'''

7. Ratification by Shareholders— a. Informal or Unauthorized Acts May Be
Cured by Such Ratification— (i) In Gsnsral. Informal or irregular action of

the board of directors or of the agents of a corporation, which was within the

•corporate power, may be cured by the ratification of the shareholders.''^

(ii) What Acts May Be so Ratified— (a) In, General. Speaking
generally tlie shareholders can ratify any act of any other body or agency
of the corporation which the shareholders might have authorized in the first

instance.

(b) Constituent Acts. They may therefore ratify constituent acts done by
the directors outside the scope of their powers, by which is meant acts whicla

67. But not when acting severally, as 69. Pittsburgh, etc., E. Co. v. Keokuk, etc.,

where it is attempted to ratify in this way Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33
an assignment for creditors, void, because L. ed. 157; Indianapolis EoUing Mill Co. v.

executed without authority by a minority of St. Louis, etc., R. Co., 120 U. S. 256, 7 S. Ct.
the directors. Calumet Paper Co. v. Haskell 542, 30 L. ed. 639. Similarly see Fitzgerald,

Show Printing Co., 144 Mo. 331, 45 S. W. etc., Constr. Co. v. Fitzgerald, 137 U. S. 98,
1145. It is scarcely necessary to add that a, 11 S. Ct. 36, 34 L. ed. 608.

ratification cannot be effected by the action 70. Reichwald v. Commercial Hotel Co.,

of a minority of the board, for example two 106 III. 439.

of them when not sitting as a board. East 71. St. Louis, etc., R. Co. v. Tiernan, 37
Cleveland R. Co. v. Everett, 19 Ohio Cir. Ct. Kan. 606, 607, 15 Pac. 544, carry out a com-
205, 10 Ohio Cir. Dec. 493. mon agreement to pay salaries to oflScers.

68. Porter r. Lassen County Land, etc., See also supra, XV, A, 1, a.

Co., 127 Cal. 261, 59 Pac. 563 (mortgage As to the ratification by directors of void
made by the board without a statutory contracts for services see Sehurr v. New
quorum lAay be subsequently ratified by the York, etc.. Invest. Co., 18 N. Y. Suppl. 454,
full board) ; Sells v. Rosedale Grocery, etc., 45 N. Y. St. 645. '

Co., 72 Miss. 590, 17 So. 236 (ratification 72. Pacific Rolling Mill v. Dayton, etc., R.
by board of a conveyance not executed by Co., 5 Fed. 852, 7 Sawy. 61.

proper officers); New York Security, etc., 73. Cupit-u. Park City Bank, 20 Utah 292,
Co. V. Saratoga Gas, etc., Co., 88 Hun 58 Pac. 839.

(N. Y.) 569, 34 N. Y. Suppl. 890, 69 N. Y. 74. Morisette f. Howard, 62 Kan. 463, 63
St. 54 (ratification by resolution of act of Pac. 756. See also St. Croix Lumber Co. v.

secretary)

.

Mittlestadt, 43 Minn. 91, 44 N. W. 1079.

[68] [XV, B, 7, a. (11), (b)]
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change or otherwise affect the fundamental basis of the organization of the corpo-
ration itself, and which do not pertain to its ordinary business.'^

(c) Acts Done hy Board of Directors Not LamfulVy Constituted. The
shareholders may also ratify and cure acts done by their board of directors not
properly constituted, as where the board consists of less '^' or more " than the
statutory or charter number.

(d) Acts Dons hy Officers Who Are Such De Facto hut Not De Jure. The
principle which upholds the acts of defacto officers of corporations so as to save
the rights of the innocent public rests largely upon the theory of a ratification of
the fact of their holding the offices into which they have intruded, made by the
acquiescence of the elective body, that is to say the body which might have
elected them in the first instance, the shareholders.'^

(e) Irregular or Unauthorised Transfers, Assignments, or Encumirances
of Corporate Property. The most usual case in which the assent and acqui-

escence of the shareholders have been held to amount to a ratification of an act

done by the directors or by inferior agents has been the case where the property
of the corporation has been transferred, assigned, or encumbered.''

(f) Cont/raots Between Corporation and Its Directors, Which Corporation
Is Entitled to Avoid— (1) In General. Contracts between the corporation
and its own directors which under a principle already considered ^ the corpora-
tion is entitled to avoid may be ratified ; and this does not necessarily require any
independent and substantive act of ratification, but the contract may become
finally established as a valid contract by the acquiescence of the other directors

and the body of the shareholders, and the right to avoid it may be thereby
waived.'^

(2) Katifioation by Shaeeholdees Who Aee Inteeested in Conteact.
Where a proposition comes before a meeting of the shareholders to ratify a pur-

chase of property from themselves, which they as directors have assumed to

make, the shareholders will not be disqualified from voting upon it, from the fact

that they may have a personal interest in the matter apart from their interest as

members of the corporation ; ^ although, if they vote for the purpose of sub*

serving their own separate interests to the prejudice of a minority of the

shareholders, the latter may have redress in equity, under principles already

considered.^

b. Ratification by Formal Action at Shareholders' Meetings. Ratifications

frequently take place by formal action at shareholders' meetings.^

c. Ratifleatlon by Express Assent, Although Not Formally Evidenced. It has

been held that a ratification by a corporation of an unauthorized act of its officers

T5. See supra, I, J, 7, b; I, K, 6, a; IX, See also Hull v. Glover, 126 111. 122, 18 N. E.
0, 7. 198; Wells v. Gates, 18 Barb. (N. Y.) 554.

76. Martin v. Niagara Falls Paper Mfg. 80. See supra, IX, I, 1 et seq.

Co., 44 Hun (N. Y.) 130 [afjlrmed in 122 81. Kelley v. Newburyport, etc., E. Co.,

N. Y. 165, 25 N. E. 303, 33 N. Y. St. 318]. 141 Mass. 496, 6 N. E. 745; Union Pac. R.
77. Hax V. E. T. Davis Mill Co., 39 Mo. Co. v. Credit Mobilier, 135 Mass. 367 ; Welch

App. 453. V. Importers', etc., Nat. Bank, 122 N. Y.
78. Hax V. E. T. Davis Mill Co., 39 Mo. 177, 25 N. E. 269, 33 N. Y. St. 452; Metro-

App. 453. politan El. R. Co. v. Manhattan El. R. Co.,

79. Stokes v. Detriek, 75 Md. 256, 23 Atl. 11 Daly (N. Y.) 373, 14 Abb. N. Cas. (N. Y.)
846 (order of directors selling and conveying 103; Ashhurst's Appeal, 60 Pa. St. 290;
all the property of the corporation) ; The Omaha Hotel Co. v. Wade, 97 U. S. 13, 24
Lyceum v. Ellis, 8 N. Y. Suppl. 867, 30 N. Y. L. ed. 917; West Virginia Twin-Lick Oil Co.
St. 242; Ft. Worth Pub. Co. v. Hitson, 80 v. Marbury, 91 U. S. 587, 23 L. ed. 328.

Tex. 216, 14 S. W. 843, 16 S. W. 551 (trans- 82. Bjorngaard v. Goodhue County Bank,
fer and delivery of personal property by the 49 Minn. 483, 52 N. W. 48. See also 4
manager) ; Wood v. Corry Water Works Co., Thompson Corp. § 4461.

44 Fed. 146, 12 L. R. A. 168 (ratification of 83. See supra, XI, B, 1, a et seq.

a mortgage executed without the constitu- 84. Bassett v. Fairchild, 132 Cal. 637, 64
tional notice to the shareholders, all of the Pac. 1082, 61 Pac. 791, immaterial that one
shareholders assembling and voting for it). shareholder was interested, if a majority of

[XV, B, 7, a, (II). (b)]
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in executing a deed of trust of its property, for the benefit of its creditors, may
be ratified by the express sanction of all the shareholders and directors, although

no formal i-esolution to that effect is passed.^'

d. Ratifleation by Execution of Instrument of Ratlfleation by All Share-

holders. An auction sale of property of a corporation has been held to be vali-

dated by a ratification made in this mode.^*

e. Ratifleation by Aequleseenee, Laches, or Supineness of Shareholders. The
i.uost usual form in which ratifications by shareholders take place is presented

where they lie by and fail to take action to undo the unauthorized or unlawful act

until it is too late to put the other party to the transaction in statu, quo, and espe-

cially where the corporation has received and retains the benefit of the transac-

tion.*' And even where the act complained of is ultra vires the company, the

shareholders collectively, or a minority of them, may lose by their supineness the
right to have the aid of a court of equity in undoing the act, under the operation

of the equitable doctrine of laches.^ Where a voidable act may be ratified by the
shareholders, by taking a course of conduct with reference to it, upon full knowl-
edge of tlie facts, it is immaterial that they proceed in ignorance of the legal

effect of such faets.^'

f. Corporate Action Taken With Proviso That It Be Ratified by Shareholders.

It sometimes happens that power is conferred by the directors of a corporation

upon a committee of their own number to do a* certain act, for example to make
a sale of certain of its assets, but subject to a ratification by the shareholders.

Here, the agency being special, the other party to the transaction must take notice

of the extent of it at his peril, especially where he knows that it is based upon an
authorization which is in writing. Here, unless there is a i-atification by the
shareholders, the transaction will not, in the absence of circumstances of estoppel,

be binding on the corporation, and this, although the option in pursuance of
which the sale took place said nothing about the necessity of such a ratification.^

g. When Need Not Be By Unanimous Consent of Shareholders. A ratification

by shareholders does not require their unanimous consent where the act might
have been authorized by a majority of them in the first instance, for example a
transaction between the corporation on the one hand and certain promoters and
directors on the other hand, whereby the latter gain a personal benefit.'^

h. Effect of Ratifleation by Shareholders. The effect of a ratification by the
shareholders is substantially the same as the effect of any otlier ratification. It

cures the want of precedent authority and is tantamount to a precedent
authorization.'^

C. Manner of Ratifying and Evidence of Ratification— l. Written Instru-

ments— Doctrine That Written Instrument Defectively Executed Can Be Ratified

Only by Instrument of Equal Dignity. This doctrine, laid down by Story "^ and
followed by Freeman,'* that a written instrument defectively executed can be
ratified only by an instrument of equal dignity, applies to corporations in so far

as it applies to natural persons. It does not mean that a writing defectively exe-

cuted must be ratified by a writing well executed or not at all ; or that a contract

required to be under seal must be ratified by a sealed instrument or not at all ; it

disinterested shareholders voted for the reso- 141 Mass. 496, 6 N. E. 745. That a corpora-
lution «f ratification. tion may be estopped by the consent of its

85. Miller f. Matthews, 87 Md. 464, 40 Atl. sole shareholder see Parsons v. Hayes, 14
176. Abb. N. Cas. (N. Y.) 419.

86. Robinson Mineral Spring Co. v. De 90. Kelsey v. New England St. R. Co., 60
Bautte, 50 La. Ann. 1281, 23 So. 865. N. J. Eq. 230, 46 Atl. 1059.

87. This species of ratification is reserved 91. Urner i;. Sollenberger, 89 Md. 316, 43
for separate treatment. See infra, XV, C, Atl. 810.

2, e. 92. Miller r. Matthews, 87 Md. 464, 40
88. Burgess r. St. Louis County R. Co., Atl. 176.

%9 Mo. 496. 12 S. W. 1050. 93. Story Agency, §§ 49, 242.

89. Kelley v. Newburyport, etc., E. Co., 94. 27 Am. Dee. 344.

[XV, C, I]



1076 [10 Cyc.J CORPORATIONS

does not exclude ratifications of engagements which have been thus entered into,

by acts or neglects in pais, such as acquiescence or accepting the benefits with
knowledge.'^ But it means that whenever it is attempted to ratifj an obligation

entered into by a corporation by an instrument defectively executed, the ratifying

instrument must be one of equal dignity. Thus if it is attempted to ratify

an obligation entered into by an instrument necessarily under seal, defective

because the corjiorate seal was omitted, the ratifying instrument must be under
seal."^

2. Ratification by Acts and Neglects In Pais — a. By Acquiescence After
Knowledge. Acquiescence for a considerable time by a corporation, through its

efficient agencies and the body of its shareholders, in a state of facts, after knowl-
edge or after such a length of time and such a condition of circumstances that

knowledge is to be inferred, will operate as a ratification''' in pursuance of the

well-settled principle in the law of agency that a principal may ratify the unau-
thorized act of his agent by acquiescence or even by silence, after being fully

informed of the facts and circumstances attending the unauthorized act.*^ This

95. For instance where an appeal-bond,
given in a judicial proceeding, was defectively

executed by the corporation appellant, by
reason of the failure to aflBx its seal, and yet
the corporation through its counsel prose-

cuted the appeal for two years, this was held

a ratification of the defective execution of the

bond. Campbell v. Pope, 96 Mo. 468, 10

S. W. 187. It should not escape attention

that the court reasoned that a precedent reso-

lution of the directors would dispense with
the necessity of affixing the seal, and that a
subsequent ratification would have the same
effect.

96. Briggs r. Partridge, 64 N. Y. 357, 21
Am. Eep. 617; Worrall v. Munn, 5 N. Y.

229, 55 Am. Dec. 330; Lawrence r. Taylor, 5

Hill (N. Y.) 107; Evans r. Wells, 22 Wend.
(N. Y.) 324; Hanford v. McNair, 9 Wend.
(N. Y.) 54.

97. Iowa.— Thompson v. Lambert, 44 Iowa
239.

Kansas.— Sherman Center Town Co. v.

Swigart, 43 Kan. 292, 23 Pae. 569, 19 Am. St.

Eep. 137.

Maine.— Perkins v. Portland, etc., R. Co.,

47 Me. 573, 74 Am. Dec. 507.

Missouri.— Kitchen f. St. Louis, etc., E.

Co., 69 Mo. 224; Tyrell i'. Cairo, etc., E. Co.,

7 Mo. App. 294.

Nebraska.— Hastings German Nat. Bank v.

Hastings First Nat. Bank, 59 Nebr. 7, 80
N. W. 48.

New i'oj-t.— Holmes r. Willard, 125 N. Y.

75, 25 N. E. 1083, 34 N. Y. St. 455, 11 L. E. A.
170.

Pennsylvania.— Moller v. Keystone Fibre

Co., 187 Pa. St. 553, 41 Atl. 478; Watts' Ap-
peal, 78 Pa. St. 370.

England.— Evans v. Smallcombe, L. E. 3

H. L. 249, 19 L. T. Rep. N. S. 207; Gregory
V. Patchett, 33 Beav. 595.

What amounts to an acquiescence on the
part of the directors of an insurance com-
pany in the pledge of the stock of the com-
pany to secure a promissory note, such as
will amount to a ratification. Bezou v. Pike,
23 La. Ann. 788. Passive acquiescence of

[XV, C, IJ

corporate trustees in a declaration or state-

ment, how far binding on corporation. Wil-
liams V. Christian Female College, 29 Mo.
250, 77 Am. Dec. 569. The act of the trustees

of a Masonic lodge in indorsing a note pay-
able to its order is ratified by the failure of

the lodge, after learning of the transaction,

to repudiate their act, tender back the con-

sideration, and demand the return of the note.

Mayer i;. Old, 57 Mo. App. 639. The rule of

the text applies to shareholders as well as to

corporations ; so that one who purchases
shares in a corporation after a mismanage-
ment of its affairs by its officers has been
long known and has been acquiesced by it can-

not complain of such mismanagement. Erny
V. G. W. Schmidt Co., 197 Pa. St. 475, 47 Atl.

877.

98. Alabama.— Lee i-. Fontaine, 10 Ala.

755, 44 Am. Dec. 505.

Georgia.— Owsley t\ Woolhopter, 14 Ga.
124.

Illinois.— Louisville R. Co. v. Carson, 151

111. 444, 38 N. E. 140.

Indiana.— Haggerty r. Juday, 58 Ind. 154.

Kansas.—Lewis v. Bourbon County Com'rs,
12 Kan. 186.

Louisiana.— Pitts v. Shubert, 11 La. 286,

30 Am. Dec. 718; Guimbillot v. Abat, 6 Rob.
284 ; Lartigue v. Peet, 5 Rob. 91 ; Bonneau
f. Poydras, 2 Rob. 1.

Maryland.— Maddux v. Bevan, 39 Md. 485.

Massachusetts.— Amory v. Hamilton, 17

Mass. 103.

New York.— Hazard v. Spears, 2 Abb. Dec.

353, 4 Keyes 469.

Pennsylvania.— Hall r. Vanness, 49 Pa. St.

457; Loudon Sav. Fund Soc. v. Hagerstown
Sav. Bank, 36 Pa. St. 498, 78 Am. Dee. 390

:

Philadelphia, etc., R. Co. v. Cowell, 28 Pa.

St. 329, 70 Am. Dec. 128; Massey v. Insur-

ance Co., 3 Phila. 200, 15 Leg. Int. 317.

Teairas.— Reese v. Medlock, 27 Tex. 120, 84
Am. Dec. 611.

West Virginia.— Curry r. Hale, 15 W. Va.
867.

United States.— Courcier r. Eitter, 6 Fed.
Cas. No. 3,282, 4 Wash. 549.
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rnle applies where the principal is a corporation, provided the unauthorized act

of the agent is within the powers of the corporation.''

b. By Failing to Disavow Promptly After Knowledge. An intensified expres-

sion of the doctrine of the preceding paragraph is to say that where an agent has

done an act not authorized by his principal, if the principal would disaffirm he
must act at once upon obtaining knowledge of the unauthorized act.^

e. By Failing to Dissent Within Reasonable Time— (i) In Oeneral. The
meaning of the preceding paragraph is that the corporation must dissent with

reasonable promptness, or within a reasonable time, or as soon as it may be reason-

ably done after acquiring knowledge of the unauthorized act.'^

(ii) Whether Reasonableness of Time Is Question of Fact or Law.
What will be a reasonable time within the meaning of this rule will be generally

99. Kentucky.— Pittsburgh, etc., R. Co. v.

Woolley, 12 Bush 451, unauthorized employ-
ment of an attorney ratified by the continued
silence of a single director to whom notice
of the fact had been communicated.

Missouri.— Campbell v. Pope, 96 Mo. 468,
10 S; W. 187 ; Chouteau v. Allen, 70 Mo. 290
( failing to dissent for more than six years )

.

New Hampshire.— Packets Despatch Line
V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203.

Neio York.— Sheldon Hat Blocking Mach.
Co. V. Eickemeyer Hat Blocking Mach. Co., 90
jST. Y. 607, 64 How. Pr. 467 ; Story v. Furman,
25 N. Y. 214; Hoyt v. Thompson, 19 N. Y.
207 ; Cunningham v. Massena Springs, etc., R.
Co., 63 Hun 439, 18 N. Y. Suppl. 600, 44
N. Y. St. 723; Lee v. Pittsburgh Coal, etc.,

Co., 56 How. Pr. 373.

Pennsylvamia.— Gordon v. Preston, 1 Watts
385j-26 Am. Dec. 75.

United States.— Pittsburgh, etc., R. Co. v.

Keokuk, etc.. Bridge Co., 131 U. S. 371, 9

S. Ct. 770., 33 L. ed. 157 (unauthorized con-

tract of president ratified by failing to dis-

sent within a reasonable time) ; Augusta, etc.,

R. Co. V. Kittel, 52 Fed. 63, 2 C. C. A. 615.

1. Illinois.— McGeoch v. Hooker, 11 111.

App. 649; Meister v. Cleveland Dryer Co.,

11 111. App. 227 (and cases cited) ; Johnston
V. Berry, 3 111. App. 256 (and cases cited).

Louisiama.— Kehlor v. Wemble, 26 La. Ann.
713; Pitts V. Shubert, 11 La. 286, 30 Am.
Dec. 718 (citing civil-law authorities).

Massachusetts.— Foster v. Rockwell, 104

Mass. 167.

Mississippi.— Crane r. Bedwell, 25 Miss.

507.
Missouri.— Springfield First Nat. Bank v.

Fricke, 75 Mo. 178, 42 Am. Rep. 397; Chris-

tian V. Jordan, 29 Mo. 68.

New York.— Story v. Furman, 25 N. Y. 214.

Pennsylvania.— Kelsey v. Crawford Coimty

Nat. Bank, 69 Pa. St. 426; Pennsylvania

Bank r. Reed, 1 Watts & S. 101; Gordon v.

Preston, 1 Watts 385, 26 Am. Dec. 75 ; Bredin

V. Dubarry, 14 Serg. & R. 27.

Tennessee.— Hart v. Dixon, 5 Lea 336 ; Fort

V. Coker, 11 Heisk. 579; Williams v. Storm,

6 Coldw. 203.

United States.— Augusta, etc., R. Co. v.

Kittel, 52 Fed. 63, 2 C. C. A. 615, unauthor-

, ized mortgage executed by president ratified

by failing to disavow promptly, where there

were other circumstances of laches.

2. Alabama.— Mobile, etc., R. Co. v. Jay,
65 Ala. 113.

Illinois.— Williams v. Merritt, 23 HI. 623;
Follansbe v. Kilbreth, 17 HI. 522, 65 Am. Dec.
691; McGeoch v. Hooker, 11 111. App. 649;
McDermid v. Cotton, 2 111. App. 297. And
see Miller v. Excelsior Stone Co., 1 III. App.
273.

Louisiama.— Raymond v. Palmer, 41 La.
Ann. 425, 6 So. 692, 17 Am. St. Rep. 398, un-
authorized act of president ratified by the
failure of the directors to dissent for two
months.

Massachuaetts.— Brigham v. Peters, 1 Gray
139; Pratt v. Putnam, 13 Mass. 361.

Mississippi.— Meyer v. Morgan, 51 Miss. 21,
24 Am. Rep. 617.

New Hampshire.— Wright v. Boynton, 37
N. H. 9, 72 Am. Dec. 319.

New yorfc.—Vianna v. Barclay, 3 Cow. 281

;

Cairnes v. Blcecker, 12 Johns. 300.
Tennessee.—Walker v. Walker, 7 Baxt. 260.

Wisconsin.— Saveland v. Green, 40 Wis.
431.

United States.— Pittsburgh, etc., R. Co. v.

Keokuk, etc.. Bridge Co., 131 U. S. 371, 9
S. Ct. 770, 33 L. ed. 157 ; Indianapolis Rolling
Mill Co. V. St. Louis, etc., R. Co., 120 U. S. 256,
7 S. Ct. 542, 30 L. ed. 639; Colorado Union
Gold Min. Co. v. Rocky Mountain Nat. Bank,
96 U. S. 640, 24 L. ed. 648; West Virginia
Twin-Lick Oil Co. v. Marbury, 91 U. S, 587,
23 L. ed. 328; Marsh v. Whitmore, 21 Wall.
178, 22 L. ed. 482; Harwood f. Cincinnati^
etc., R. Co., 17 Wall. 78, 21 L. ed. 588; Badger
V. Badger, 2 Wall. 87, 17 L. ed. 836; Law r.

Cross, 1 Black 533, 17 L. ed. 185; Abbe v.

Rood, 1 Fed. Cas. No. 6, 6 McLean 106 ; Nor-
ris i: Cook, 18 Fed. Cas. No. 10,305, 1 Curt.
464,

England.— Prince v. Clark, 1 B. & C. 186,
2 D. & R. 266, 1 L. J. K. B. 0. S. 69, 25 Rev.
Rfip. 352 ; Wentworth V. Lloyd, 32 Beav. 467

;

Vigors V. Pike, 8 CI. & F. 562, 8 Eng. Re-
print 220.

What delay has been held unreasonable
under particular circumstances. Mallory i;.

Mallory Wheeler Co., 61 Conn. 131, 23 Atl.
708 (seven months) ; Silsby v. Strong, 38
Greg. 36, 62 Pac. 633 (trustees took posses-
sion of the property and held it for over thir-
teen months without any expression of dis-

sent) ; Indianapolis Rolling Mill Co. v. St.
Louis, etc., R. Co., 120 U. S. 256, 7 S. Ct. 542,
30 L. ed. 639 (six months).

[XV. C, 2. e. (ll)]
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a question of fact for a jury in a case at law, or for the chancellor in a case in

•equity, to be determined in view of all the circumstances of the case.^ But in

many cases where the facts are established or undisputed the act of ratification

may appear to be of such an unequivocal character that the question may be
<iecided as a mere question of law, as where the principal accepts the fruits of the

misconduct of the agent with full knowledge,^ under a principle hereafter stated.^

But where the facts on which the conclusion of law depends are equivocal or

doubtful, they must of course be decided by a jury in a case at law."

d. Doetrine That Silence After Knowledge Is Merely Presumptive Evidence of

Ratifleation. There is a middle doctrine that silence after knowledge is not

^er se ratification, but is merely presumptive evidence of a ratification.'

e. Ratifleation by Receiving and Retaining Benefit of Voidable Transaction
After Knowledge. A leading principle in the law relating to this subject is that

where a contract is made by one assuming to act in behalf of a corporation, and
for a purpose authorized by its charter, and the corporation, after knowledge of

the facts attending the transaction is brought home to its proper officers, receives

and retains the benefit of it without objection, it thereby ratifies the unauthor-
ized act and estops itself from repudiating it. The reason is that it must exercise

its option of affirming or disaffirming in whole and not in part ; that it cannot
disaffirm so much of the unauthorized act as is onerous, while retaining so much
of it as is beneficial ; that it cannot keep the advantage, while repudiating the
burden; that it cannot' disaffirm the contract, while keeping the consideration.*

3. Fisher v. Stevens, 16 111. 397; McDer-
mid V. Cotton, 2 111. App. 297; Middleton v.

Kansas City, etc., R. Co., C2 Mo. 579; Iron
Mountain Bank v. Murdock, 62 Mo. 70. Oom-
yare German Bank v. Dunn, 62 Mo. 79; Com-
mercial, etc.. Bank v. Jones, 18 Tex. 811.

4. Bryant v. Moore, 26 Me. 84, 45 Am.
Dec. 96; Crooker v. Appleton, 25 Me. 131.

5. See infra, XV, C, 2, e.

6. Pennsylvania, etc.. Steam Nav. R. Co. v.

Dandridge, 8 Gill & J. (Md.) 248, 29 Am.
Dec. 543; Hortons v. Townes, 6 Leigh (Va.)
47.

7. Delafield v. State, 2 Hill (N. Y.) 159,

26 Wend. (N. Y.) 192.

8. California.— Foulke v. San Diego, etc.,

R. Co., 51 Cal. 365; Pixley v. Western Pac.

R. Co., 33 Cal. 183, 91 Am. Dec. 623; Rose-
borough V. Shasta River Canal Co., 22 Cal.

556; Allen ». Citizens' Steam Nav. Co., 22
€al. 28 ; Fraylor v. Sonora Min. Co., 17 Cal.

594; Argenti v. San Francisco, 16 Cal. 255;
San Francisco Gas Co. v. San Francisco, 9

Cal. 453.

Connecticut.— Union Hardware Co. v.

Plume, etc., Mfg. Co., 58 Conn. 219, 20 Atl.

455.
Georgia.— Merchants' Bank v. Central

Bank, 1 Ga. 418, 44 Am. Dec. 665.

Illinois.— West Side Auction House Co. v.

Connecticut Mut. L. Ins. Co., 76 111. App. 635.

Iowa.—-Merchants' Union Barb Wire Co.

f. Rice, 70 Iowa 14, 29 N. W. 784; Humphrey
i: Patrons' Mercantile Assoc, 50 Iowa 607.

Kentucky.— Frankfort, etc., Turnpike Co.

v. Churchill, 6 T. B. Mon. 427, 17 Am. Dec.
159.

Massachusetts.— Episcopal Charitable Soc.
r. Dedham Episcopal Church, 1 Pick. 372.

Mississippi.— Planters' Bank v. Sharp, 4
.Sni. & M. 75, 43 Am. Dec. 470.

[XV, C, 2, C, (II)]

Missouri.—Trenton First Nat. Bank v. Bad-
ger Lumber Co., 60 Mo. App. 255; Brown v.

Wright, 25 Mo. App. 54. The case of Vogel
V. St. Louis Museum, etc.. Gallery, 8 Mo. App.
587, of which an abstract only is given in

the official report, seems to proceed in viola-

tion of the principle stated in the foregoing
paragraph.

Nebraska.— Alexander v. Culberston Irr.,

etc., Co., 61 Nebr. 333, 85 N. W. 283 (error to

withdraw evidence of such a ratification from
the jury) ; Stough v. Ponca Mill Co., 54 Nebi.

500, 74 N. W. 868.

New Hampshire.—Low v. Connecticut, etc.,

R. Co., 45 N. H. 370; Packets Despatch Line

V. Bellamy Mfg. Co., 12 N. H. 205, 37 Am.
Dec. 203.

New Jersey.— Pomeroy v. New York Smelt-

ing, etc., Co., (Ch. 1901) 48 Atl. 395; Blake
V. Domestic Mfg. Co., (Ch. 1897) 38 Atl.

241.

New York.— Jourdan v. Long Island R. Co.,

115 N. Y. 380, 22 N. E. 153, 26 N. Y. St. 138;

Fister r. La Rue, 15 Barb. 323 ; Simis v.

Davidson, 54 N. Y. Super. Ct. 235; Smith v.

Martin Anti-Fire Car Heater, 19 N. Y. Suppl.

285, 45 N. Y. St. 26; Schurr v. New York,
etc., Co., 16 N. Y. Suppl. 210, 41 N. Y. St.

90; Moss V. Rossie Lead Min. Co., 5 Hill 137

;

Utica Ins. Co. v. Bloodgood, 4 Wend. 652;
Utica Ins. Co. v. Kip, 8 Cow. 20; Randall v.

Van Vechten, 19 Johns. 60, 10 Am. Dec. 193.

Ohio.— Cincinnati v. Cameron, 33 Ohio St.

336.

Pennsylvania.— Hughes r. Waynesburg
First Nat. Bank, 110 Pa. St. 428, 1 Atl. 417;

Goldbeck v. Kensington l^at. Bank, 48 Leg.

Int. 76 [affirmed in 147 Pa. St. 267, 23 Atl.

565].

South Dakota.— Dedrick r. Ormsby Land,
etc., Co., 12 S. D. 59, 80 N. W. 153, applica-
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f. Ratifleation Can Take Place Only With Full Knowledge— (i) In General.
The general rule in respect of the ratification or confirmation of voidable acts is

that a ratification or confirmation by the party having the power to disaflirm, in

order to bind him, must take place with full knowledge of the circumstances.'

If therefore he assent while in ignorance of the attendmg facts he may disaffirm

when informed of such facts.*"

(ii) Tbis Means Knowledge of Facts, Not of Law. Hence if the body
capable of disaffirming acquiesces after full knowledge of the material facts, its

ratification will bind the corporation, although it may have proceeded in

ignorance of the legal eJBEect of such facts."

(ill) Knowledge of Board of Directors When Necessary— (a) In
General. Where it would be necessary to have the concurrent official action of

the board of directors in order to a precedent authority to do the particular act,

that knowledge which is essential to a ratification must obviously be the knowledge
of the board of directors.*^

(b) How Far Knowledge of Directors Presumed— (1) In Geneeal. For
the purpose of conserving the rights of innocent third parties, the knowledge
of the directors of those affairs of the corporation, which, in the proper exercise

of their official functions it is their duty to know, is often conclusively presumed,"

tion of a statute in affirmation of the common-
law rule.

Texas.— Texas Western R. Co. v. Gentry,
69 Tex. 625, 8 S. W. 98.

Virginia.— Owens v. Boyd Land Co., 95
Va. 560, 28 S. E. 950, corporation which ac-

cepts part of the contract price of its capital

Stock which the subscriber is induced to take
on false representations made without au-
thority by an agent of the corporation cannot
repudiate the agency.

Wisoonsim.— Moody, etc., Co. v. Port Wash-
ington M. E. Church, 99 Wis. 49, 74 N. W.
572; Witter v. Grand Eapids Flouring Mill
Co., 78 Wis. 543, 47 N. W. 729.

United States.— Pittsburgh, etc., R. Co. v.

Keokuk, etc.. Bridge Co., 131 U. S. 371, 9

S. Ct. 770, 33 L. ed. 157; Colorado Union
Gold Min. Co. v. Rocky Mountain Nat. Bank,
96 U. S. 640, 24 L. ed. 648; Zabriskie v.

Cleveland, etc., R. Co., 23 How. 381, 16 L. ed.

488 ; Merchants' Bank v. Columbia Bank, 5

Wheat. 326, 5 L. ed. 100; Columbia Bank v.

Patterson, 7 Cranch 299, 3 L. ed. 351 ; G. V. B.

Mining Co. v. Hailey First Nat. Bank, 95
Fed. 23, 36 C. C. A. 633 [affirming 89 Fed.

439] ; Prentiss Tool, etc., Co. i . Godchaux, 66
Fed. 234, 13 C. C. A. 420; Bensiek v. Thomas,
66 Fed. 104, 13 C. C. A. 457 (cannot repudiate

the transaction without restoring the bene-

fit) ; Hitchcock v. Barrett, 50 Fed. 653.

9. California.— Billings v. Morrow, 7 Cal.

171, 68 Am. Dec. 235.

Colorado.— Union Gold Min. Co. v. Rocky
Mountain Nat. Bank, 2 Colo. 565.

Georgia.— Hardeman v. Ford, 12 Ga. 205.

Iowa.— Thompson r. Des Moines Driving

Park, 112 Iowa 628, 84 N. W. 678.

Kansas.— Getty v. G. R. Barnes Milling

Co., 40 Kan. 281, 19 Pac. 617. Also consult

the able discussion of this subject by Brewer,

J., in Ft. Scott First Nat. Bank v. Drake, 29
Kan. 311, 44 Am. Rep. 646.

Maryland.— Busby v. North American L.

Ins. Co., 40 Md. 572, 17 Am. Rep. 634 ; Adams

Express Co. v. Trego, 35 Md. 47 ; Cumberland
Coal, etc., Co. v. Sherman, 20 Md. 117; Penn-
sylvania, etc.. Steam Nav. Co. v. Dandridge,
8 Gill & J. 248, 29 Am. Dec. 543.

Massachusetts.— Murray v. Nelson Lumber
Co., 143 Mass. 250, 9 N. E. 634.

Michigan.— Hotchin v. Kent, 8 Mich.
526.

Minnesota.— Allen v. American Bldg., etc.,

Assoc, 49 Minn. 544, 52 N. W. 144, 32 Am.
St. Rep. 574.

Missouri.— Hyde v. Larkin, 35 Mo. App.
365.

Neu; York.— Caldwell v. Mutual Reserve
Fund L. Assoc, 53 N. Y. App. Div. 245, 65
N. Y. St. 826; Ives v. Smith, 3 N. Y. Suppl.

645, 19 N. Y. St. 645.

Peimsylvama.— Pittsburgh, etc., R. Co. v.

Gazzam, 32 Pa. St. 340.

Vermont.— Lyndon Mill Co. v. Lyndon
Literary, etc, Inst., 63 Vt. 581, 22 Atl. 575,
25 Am. St. Rep. 783.

United States.— Wheeler v. Northwestern
Sleigh Co., 39 Fed. 347; Pacific RoUing-Mill
Co. c. Dayton, etc, E. Co., 5 Fed. 852, 7
Sa^\'>^ 61.

10. Adams Express Co. v. Trego, 35 Md.
47 ; Cumberland Coal, etc., Co. v. Sherman,
20 Md. 117; Combs v. Scott, 12 Allen (Mass.)
493.

11. Kelley v. Newburyport, etc., R. Co.,

141 Mass. 496, 6 N. E. 745.
12. Ft. Scott First Nat. Bank v. Drake,

29 Kan. 311, 44 Am. Rep. 646.

13. Kansas.— German Sav. Bank v. Wulfe-
kuhler, 19 Kan. 60.

Massachusetts.— Arlington v. Peirce, 122
Mass. 270.

Nebraska.— Rich v. Lincoln State Nat.
Banlc, 7 Nebr. ,201, 29 Am. Rep. 382; Mer-
chants' Bank v. Rudolf, 5 Nebr. 527.
New York.— Dunn v. St. Andrew's Church,

14 Johns. 118.

United States.— U. S. Bank v. Dandridge
12 Wheat. 64, 6 L. ed. 552.

[XV, C, 2, f, (ni). (b), (1)]
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the rule being one of public policy." Other decisions regard the presumption of
such knowledge as a presumption of fact, a mere mode ot proving knowledge by
evidence of facts from which knowledge may properly be inferred, such as the
lapse of a considerable time with full means of knowledge.'" This theory makes
it a question of fact for a jury and prevents the judge from instructing them that

knowledge is presumed as matter of law.^*

(2) This Teesumption When Denied With Eespeot to Ministeeial
Officers. This presumption of knowledge on tlie part of the corporation,

derived from a knowledge of its ministerial officers, does not apply so as to

charge the corporation with knowledge of fraudulent or unauthorized acts of
such an officer, for example the cashier of a bank, done for his own benefit,

where the directors have no actual knowledge of the transactions."

(c) Knowledge of Single Director or Trustee. For this purpose the knowl-
edge of a single director or trustee will not be sufficient, but the fact or facts

must come to the notice of, or be possessed by, the directors when sitting as a
board.^'

(d) Knowledge ofPresident, Although Director or Trustee. The knowledge
of the president, although always a director or trustee, with respect to his own
unauthorized act, is not imputed to the corporation, otherwise the act itself would
carry with it a ratification, because his knowledge would be the knowledge of
the board."

3. Ratification of Acts of Intermeddling Strangers. It is said that the pre-

sumption of a ratification by acquiescence is much stronger when an agency
actually exists than where the act is done by an intermeddling stranger.^ There
is some authority for the proposition that a person or corporation for whom an
intermeddler has assumed to do acts will not as a general rule be put in the posi-

tion of having ratified them unless the ratification assumes the form of express or

affirmative action.^' But it may be doubted whether there is any serious distinc-

tion between the two cases ; since where an intermeddler assumes to be the agent
of a corporation it is obviously competent for the corporation to sanction that

assumption by acquiescence after knowledge, so as to estop itself in favor of inno-

cent third persons to deny the relation of agency ; and as we have already seen

this principle of estoppel is one of the recognized modes of proving agency.^ In
either case the doctrine of ratification applies only in the case where one person
has assumed to act for another, and then a subsequent ratification is equivalent to

an original authorization.^

4. Ratification Presumed on Slight Evidence Where Act Is Beneficial. A pre-

sumption of ratification will arise on very slight evidence, where the act is plainly

for the benefit of the principal.^

14. Brewer, J., in Ft. Scott First Nat. 19. Murray v. Nelson Lumber Co., 143
Bank v. Drake, 29 Kan. 311, 44 Am. Hep. 646. Mass. 250, 9 N. E. 634; Hyde v. Larkin, 35

15. Campbell v. Pope, 96 Mo. 468, 10 S. W. ilo. App. 365. See also supra, XIII, A, 9, a.

187. 20. Hallett, C. J., in Union Gold Min. Co.
16. Murray v. Nelson Lumber Co., 143 v. Rocky Mountain Nat. Bank, 2 Colo. 248.

Mass. 250, 9 N. E. 634. And for a case closely See also Breed v. Central City First Nat.
similar see Hyde v. Larkin, 35 Mo. App. Bank, 4 Colo. 481; Philadelphia, etc., R. Co.
365. V. Cowell, 28 Pa. St. 329, 70 Am. Dec. 128;

17. Ft. Scott First Nat. Bank v. Drake, Saveland v. Green, 40 Wis. 431; Ladd v.

29 Kan. 311, 44 Am. Rep. 646. Hildebrant, 27 Wis. 135, 9 Am. Rep. 445.
18. Constant 1). St. Albans'. Church, 4 Daly 21. Searing v. Butler, 69 111. 575; Ward

(N. Y.) 305, 312. See Rowan v. Hyatt, 45 v. Williams, 26 111. 447, 79 Am. Dec. 385.
N. Y. 138; Westfield Bank v. Cornen, 37 2'2. See supra, X, D, 1, f, (l) et seq.

N. Y. 320, 93 Am. Dec. 573 ; Smith v. Tracy, 23. Hamlin v. Sears, 82 N. Y. 327.
36 N. Y. 79 ; Murray v. Bininger, 3 Abb. Dec. 24. Washington Sav. Bank v. Butchers',
(N. Y.) 336, 3 Keyes (N. Y.) 107, 33 How. etc.. Bank, 107 Mo. 133, 17 S. W. 644, 28 Am.
Pr. (N. Y.) 425; National Bank v. Norton, St. Rep. 405; Pierce City Nat. Bank v. Hugh-
1 Hill (N. Y.) 572. See also supra, XIII, lett, 84 Mo. App. 268; Fleming v. Marine Ins.
A, 7, b, (I) et seq. Co., 4 Whart. (Pa.) 59, 33 Am. Dec. 33.

[XV, C, 2. f, (III), (b), (1)]
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5. So Where There Has Been Merely Deviation or Informality in Mode of

Executing Power. The rule is the same where the agent of a corporation had
power 'to do a particular act, but in doing it fell into a deviation or informality

involving possibly an excess or misuse of his authority, as where the treasurer of

a corporation having power to execute promissory notes for it affixes the corporate

seal to them, in which case slight evidence of a ratiiication will be sufficient ;
^'

it being the duty of the corporation to disaffirm it at once on acquiring knowledge
of the fact.^"

6. What Acts Will Be Ratification Where Transaction Is Formally Reported
— a. In General. If an unauthorized contract or transaction, made by an officer

of a corporation, is formally reported by him to the directors, and they take no
action thereon but allow the matter to stand and the execution of the contract to

proceed as though there had been a precedent authority to make it, this will be
tantamount to a ratification by the company, provided the act was within the

power of the directors and of the corporation.^'' And if, after such a formal
report is made, the corporation receives and appropriates the benefit of the trans-

action, this will be a ratification, although the minutes showing the making of the

report are not signed so as to constitute in strictness a corporate record.^ If the

act is reported to the body having the power to affirm or disaffirm it, and the

report is formally approved by each member, as shown by its minutes, it will be
regarded as a formal act of ratification by the corporation.^'

b. Formal Ratifleation Not Necessary In Case of Loss of Instrument. A con-

tract is not rescinded by the loss of an instrument by which it is evidenced ; and
hence where a resolution of the board of directors of a corporation authorized

the execution of a deed of trust, which was lost in the mail before delivery, it

was held that a ratification of a duplicate deed was unnecessary.^

7. Ratification by Part Payment. Part payment under a voidable contract

made by an officer of a corporation having the power to audit and settle claims

against it will in general afford evidence of a ratification, provided such officer

acts with full knowledge of the transaction.^'

,

8. Ratification of Voidable Contract by Settling Accounts Thereunder. On
tlie same principle a voidable contract, such as a lease of a railway bridge, is rati-

fied by the periodical settlement of accounts for tolls or rents thereunder.^^

9. Evidence Tending to Show Ratification. Eatifications may be inferred, in

the case of a sale of corporate assets, from the fact that the corporation subse-

quently dealt with the purchaser as the owner of the property;^ in the case of a
lease by an officer of a corporation assuming to act in its behalf, by authorizing

the payment of a year's rent in advance ;
^ in the case of an unauthorized lease,

35. St. James' Parish ». Newburyport, etc., award) ; St. Louis, etc., R. Co. v. Tieman, 37
R. Co., 141 Mass. 500, 6 N. E. 749. Kan. 606, 15 Pac. 544; Poche v. New Orleans

26. Harrod v. McDaniels, 126 Mass. 413; Home Invest. Co., 52 La. Ann. 1287, 27 So.

Foster v. Rockwell, 104 Mass. 167; Brigham 797 (ratification of a sale of corporate prop-

V. Peters, 1 Gray (Mass.) 139. erty by the board of directors, by agreeing,

37. Pittsburgh, etc., R. Co. v. Keokuk, etc., after full knowledge, to receive payment of

Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33 interest on a note representing part of the
L. ed. 159. purchase-price, and to extend the note) ;

38. West Salem Land Co. v. Montgomery Prentiss Tool, etc., Co. v. Godehaux, 66 Fed.
Land Co., 89 Va. 192, 15 S. E. 524. 234, 13 C. C. A. 420 (pledge of corporate

29. Hayward v. Pilgrim Soc, 21 Pick. property is ratified by partial payments made
(Mass.) 270. See also St. James' Parish v. upon the debt imder authority from the eor-

Newburyport, etc., R. Co., 141 Mass. 500, 6 poration).

N. E. 749; New York, etc., R. Co. v. Dixon, 32. Pittsburgh, etc., R. Co. ». Keokuk, etc..

114 N. y. 80, 21 N. E. 110, 22 N. Y. St. Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33
684. L. ed. 159.

30. Bassett v. Monte Cristo Gold, etc., Min. 33. Hastings German Nat. Bank v. Hast-
Cc, 15 Nev. 293. inga First Nat. Bank, 59 Nebr. 7, 80 N. W.

31. West V. Averill Grocery Co., 109 Iowa 48.

488, 80 N. W. 555 (ratification of an arbitra- 34. Independent Brewing Assoc, v. Powers,
tion by making a partial payment of the 80 111. App. 471.

[XV, C, 9]
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invalid for the want of a vote of the shareholders, by evidence of a formal ratifi-

cation by the board of directors ; ^ in the case of an unauthorized contract made
by the president of a corporation, by evidence showing that he told the directors

of the contract while they were not sitting as a board and that they took no action

to interfere with its execution ;
^^ in the case of a disputed promissory note made

by the secretary and business manager of a corporation, by evidence that he was
in the habit of issuing notes in the name of the corporation and with the knowl-
edge of the president and some of the directors;''' by the admission of the presi-

dent of the corporation, not that he ratified the act, but that the company had
ratified it ;

^ and under the facts of the cases cited in the marginal note.^°

10. Facts Not Amounting to Ratification. The following facts have been held
not sufficient to show a ratification : The fact that two directors were present in

an unofficial capacity at an interview between a contractor and one who was the

agent of the corporation for a particular purpose, where the question was whether
this was a ratification of an arrangement made between the agent and the con-

tractor in excess of his powers;^ an action of contract by a corporation against a
third person to whom its treasurer has loaned its funds in breach of his trust, this

not ratifying the act of the treasurer in such a manner as to discharge him from
liability to the corporation ;

^' payments of commissions made to an employee and
charged to his account, or the fact that the general agent of the corporation did

not disclaim its liability for the commissions in an interview, the contract not hav-

ing been brought to his attention or to that of any officer or director until about

35. Mt. Washington Hotel Co. v. Marsh,
63 N. H. 230.

36. Henry v. Colorado Land, etc., Co., 10

Colo. App. 14, 51 Pac. 90.

37. Topeka Capital Co. v. March, 10 Kan.
App. 40, 61 Pac. 876.

38. Merrick v. Burlington, etc.. Plank Road
Co., 11 Iowa 74.

39. Seeley ;;. San Jos6 Independent Mill,

etc., Co., 59 Cal. 22 (ratification of a note
given for a loan to a director) ; Shaver v.

Hardin, 82 Iowa 378, 48 N. W. 68 (ratifica-

tion of an unauthorized mortgage made sub-

ject to a prior mortgage) ; Lannan v. Smith,

7 Gray (Mass.) 150; Burrill v. Nahant Bank,
2 Mete. (Mass.) 163, 35 Am. Dee. 395 (rati-

fication of a mortgage made by a committee
of the directors )

.

Ratification of a settlement by paying in-

terest on the notes given thereunder, and
accepting reports in which they were referred

to as outstanding obligations. Kelley v.

Newburyport, etc., E. Co., 141 Mass. 496, 6

N. E. 745.

Corporate vote interpreted as a ratification

of the votes passed at previous meetings.

Howard Ins. Co. v. Hope Mut. Ins. Co., 22

Conn. 394, showing further when a subse-

quent vote is not admissible in evidence to

rebut the presumption that the last vote was
a ratification of a previous one.

That the holder of a corporate note may
prove that the cash system established by its

constitution and by-laws had been abandoned.
Dow V. Moore, 47 N. H. 419.

Unauthorized charter amendment validated
by subsequent elections of the number of

trustees therein provided for. Jackson v.

Walsh, 75 Md. 304, 23 Atl. 778.
That it is not necessary to plead a ratifi-

cation in order to introduce evidence of it

[XV, C. 9]

was held in Collins v. Life Assoc, of Amer-
ica, 3 Mo. App. 586.

40. Barcus v. Hannibal, etc., Plankroad
Co., 26 Mo. 102.

41. Goodyear Dental Vulcanite Co. r.

Caduc, 144 Mass. 85, 10 N. E. 483. Circum-
stances where a renting by two directors, of

a committee of three, had not been ratified,

the corporation never having occupied the
premises. Corn Exch. Bank v. Cumberland
Coal Co., 1 Bosw. (N. Y.) 436. That a eon-

tract made by a minority of a committee
appointed for that purpose, and not assented
to by a majority, nor by the corporation,

does not bind the latter see Trott v. Warren,
11 Me. 227. See also Beatty f. Marine Ins.

Co., 2 Johns. (N. Y.) 109, 3 Am. Dec. 401.

That a corporation is not rendered liable for

a debt of one of its incorporators for goods
sold to him under a name identical with its

corporate name, by the receipt, acknowledg-
ment, and retention by its officers without
objection of a statement of account for such
goods. Bradley Fertilizer Co. v. South Pub.
Co., 17 N. Y. Suppl. 587, 44 N. Y. St. 119.

It has been held that the fact that the cashier

of a bank suggested to its teller to have a
post-dated check protested, which the teller

had agreed without authority would be paid

by the bank on the day of its date, will not

amount to a ratification by the bank of the

teller's promise, when at the time there was
no available deposit from which to pay it

and the cashier in fact declined to pay it, es-

pecially when the suggestion of protest was
due to a desire to save the holder's recourse

against his indorser. Averell v. Second Nat.

Bank, 19 D. C. 246, 19 Wash. L. Rep. 86.

Other facts viewed as not amounting to a
ratification. Tracey r. Guthrie County Agri-

cultural Soc, 47 Iowa 27.
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a year after it was made ; ^ the fact that a majority of the shares of the corpora-

tion were controlled by the directors who assumed to purchase for the corporation

property in which they were personallj' interested, without disclosing their inter-

est, this not being equivalent to a ratification of the purchase/^

D. Effect of Ratification— l. Equivalent to Antecedent Authority. "When
a ratiiication has taken place in any of the recognized modes it relates back and
is equivalent to an antecedent authority.**

2. Estops Corporation— a. In General. It estops the corporation from after-

ward repudiating the contract which it has thus ratified.^J^ It is upon this ground
of estoppel that corporations which have received the benefit of an authorized

transaction are not allowed, while retaining the benefit, to repudiate the

transaction.*^

b. Prevents Subsequent Rescission Where Other Party Cannot Be Put In Statu

Quo. In the absence of fraud, where a corporation has adopted an unauthorized

contract, and thereafter such a time has elapsed as to render it impossible to

restore the parties to their former position, the right to rescind the contract will

be lost.*'

3. Validates Defective Execution of Corporate Powers— a. In General. It

is often said that a ratification validates the defective or informal exercise of

corporate power.** One of the meanings of this proposition is that where the

directors of a corporation have defectively exercised a power conferred upon
them their act may become,valid by subsequent acts of acquiescence and recog-

nition, which will bind the company, its officers and shareholders, as effectively as

though the instrument in question had been executed with a rigid observance of

all the required formalities.*^

b. Validates Contracts Not Made in Writing as Required by Statute. A rati-

fication— generally by accepting and retaining the benefits of the transaction—
validates executed contracts not made in writing as required by the applicatory

statute, the rule of such a statute being operative only while the contract is wholly
executory.^ Such a statute does not apply in those cases where the law implies a

contract from the duty of paying for benefits rendered to the corporation and
received and appropriated by it ; but the action is brought, not upon the express

oral contract, but upon the implied promise raised by the intendment of the

law.''

42. Deffenbaugh v. Jackson Paper Mfg. conveyed four hundred and five thousand
Co., 120 Mich. 242, 79 N. W. 197. acres .— defect cured by acquiescence after

43. Stanley r. Luse, 36 Oreg. 25, 58 Pac. lapse of time) ; Gordon v. Preston, 1 Watts
75. (Pa.) 385, 26 Am. Dec. 75 {mortgage author-

44. Campbell v. Pope, 96 Mo. 468, 10 S. W. ized at a special meeting convened without

187. notice).

45. Flynn v. Des Moines, etc., R. Co., 63 49. Massachusetts.— Peabody i: Flint, 6

Iowa 490, 19 N. W. 312; St. Croix Lumber Allen 52.

Co. i". Mlttlestadt, 43 Minn. 91, 44 N. W. Missouri.— ChovLtean v. Allen, 70 Mo.
1079 (ratification by all the shareholders). 290.

46. Jourdan v. Long Island B. Co., 115 Nev; York.— Hoyt v. Thompson, 19 N. Y.

N. Y. 380, 22 N. E. 153, 26 N. Y. St. 138. 207, 5 N. Y. 320 [reversing 3 Sandf. 416].

See also supra, XV-, C, 2, e. Pennsylvania.— Gordon v. Preston, 1 Watts
For further illustrations see Martin v. 385, 26 Am. Dec. 75.

Niagara Falls Paper Mfg. Co., 122 N. Y. 165, Vermont.— Woodbridge r. Addison, 6 Vt.

33 N. Y. St. 318, 25 N. E. 303; Seymour v. 204.

Spring Forest Cemetery Assoc, 19 N. Y. Virginia.— Enders v. Public Worlds, 1,

Suppl. 94, 25 N. Y. St. 520; Universal Beer Gratt. 364.

Keg Co. V. Brown, 9 N. Y. St. 91. Wisconsin.— Walworth County Bank v.

47. Lagunas Nitrate Co. v. Lagunas Syndi- Farmers' L. & T. Co., 16 Wis. 629.

cate, [1899] 2 Ch. 392, 68 L. J. Ch. 699, 81 50. Foulke v. San Diego, etc., R. Co., 51

L. T. Hep. N. S. 334, 48 Wkly. Rep. 74. Cal. 365 ; Pixley v. Western Pac. R. Co., 33

48. Chouteau v. Allen, 70 Mo. 290 (reso- Cal. 183, 91 Am. Dec. 623; Cincinnati v.

lution of directors authorized a deed of trust Cameron, 33 Ohio St. 336.

to secure corporate bonds, conveying four 51. Foulke v. San Diego, etc., R. Co., 51
hundred thousand acres— deed, as executed, Cal. 365.

[XV, b, 3, b]
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e. Validates Instruments Executed Without Corporate Seal. A ratification

will extend to the curing of instruments which ought to be under seal, but which
are defectively executed by a corporation without the use of its seal ;

'^ although
there is one early and misconceived decision to the contrary.'^

d. Validates Defective Acknowledgment of Deed. It seems that the informal
acknowledgment of a deed may be validated by a subsequent acquiescence on the
part of the directors and shareholders, in like manner as the want of a precedent
authority to execute the deed.^

4. Supplies Want of Precedent Power— a. In General. A ratification also

supplies the want of a precedent power, for example the want of a power regu-
larly conferred by a resolution of the board of directors.^^

b. Validates Failure to Confer Precedent Power in Regular Manner. When
the courts say that a ratification will validate the informal execution of a cor-
porate power they generally refer to the failure of the body of shareholders or
the board of directors to confer the power in a regular, formal, and proper
manner, as for instance to the act of appointing an agent to commence suits at a
meeting not regularly warned ;

^' or the failure of the directors to secure the
formal assent of the shareholders to the execution of a mortgage, where such
assent is required ;

^'' or where the president of a railroad company assumes to

52. Campbell c. Pope, 96 Mo. 468, 10 S. W.
187.

53. Perry v. Price, 1 Mo. 664, 14 Am. Deo.
316.

English doctrine on this subject.— Sir

Nathaniel Lindley in his worlc on Partner-
ship ( since changed to " Company Law "

)

expresses the English doctrine thus : "A dis-

tinction was at one time supposed to exist

between executed and executory contracts;
but except where the equitable doctrines of

part performance are applicable, a corpora-

tion is no more bound by a contract, not
under its seal, of which it has had the bene-

fit, than it is by a similar contract which
has not been acted upon by either party."

1 Lindley Partn. (4th ed.) 353 [citing Paine
V. Guardians of Poor, 8 Q. B. 326, 10 Jur.

308, 15 L. J. M. C. 89, 55 E. C. L. 326 ; Kid-
derminster V. Hardwick, L. R. 9 Exch. 13,

43 L. J. Exch. 9, 29 L. T. Rep. N. S. 612, 22
Wkly. Rep. 160; Arnold v. Poole, 2 Dowl.
N. S. 574, 7 Jur. 653, 12 L. J. C. P. 97, 4
M. & G. 860, 5 Scott N. R. 741, 43 E. C. L.

444; Homersham i". Wolverhampton Water-
works Co., 6 Exch. 137, 20 L. J. Exch. 193,

6 R. & Can. Cas. 790; Diggle v. London, etc.,

R. Co., 5 Exch. 442, 14 Jur. 937, 19 L. J.

Exch. 308, 6 R. & Can. Cas. 590; Cope v.

Thames Haven Dock, etc., Co., 3 Ex6h. 841,

18 L. J. Exch. 345, 6 R. & Can. Cas. 83;
Lamprell v. Guardians of Poor, 3 Exch. 283,

18 L. J. Exch. 282; Ranger v. Great Western
R. Co., 5 H. L. Cas. 72; Ludlow v. Charlton,
9 C. & P. 242, 4 Jur. 657, 10 L. J. Exch.

75, 6 M. & W. 815, 38 E. C. L. 151]. Courts
of equity even have afforded no relief in

such cases. Crampton l). Varna Ry. Co.,

L. R. 7 Ch. 562, 41 L. J. Ch. 817, 20 Wkly.
Rep. 713; Ambrose v. Dunmow Union, 9

Beav. 508; Gooday v. Colchester, etc., R.
Co., 15 Eng. L. & Eq. 596; Jackson v. North
Wales R. Co., 1 Hall & T. 75, 13 Jur. 69,

18 L. J. Ch. 91, 6 R. & Can. Cas. 112; Nixon

[XV, D, 3. e]

V. Taff Vale R. Co., 7 Hare 136, 27 Eng. Ch.
136; Midland Great Western R. Co. v. John-
son, 6 H. L. Cas. 798, 4 Jur. N. S. 643, 6
Wkly. Rep. 510; Kirk v. Bromley Union,
12 Jur. 85, 17 L. J. Ch. 127, 2 Phil. 640, 22
Eng. Ch. 640; Leominster Canal Co. f.

Shrewsbury, etc., R. Co., 3 Jur. N. S. 930,
3 Kay & J. 654, 26 L. J. Ch. 764, 5 Wkly.
Rep. 868. Compare with this last clause
Williams r. St. George's Harbour Co., 2
De G. & J. 547, 4 Jur. N. S. 1066, 27 L. J.
Ch. 691, 6 Wkly. Rep. 609, 59 Eng. Ch. 431;
Stanley x: Chester, etc., R. Co., 1 R. & Can.
Cas. 58, 9 Sim. 264, 16 Eng. Ch. 264.

Plainly this doctrine does not express the
American law as laid down in Columbia Bank
V. Patterson, 7 Cranch (U. S.) 299, 3 L. ed.

351, and in numerous cases approving that
decision. The English eases on this subject
will not therefore be further pursued.

54. Chouteau v. Allen, 70 Mo. 290, where,
however, the acknowledgment was a statu-

tory acknowledgment, and it did not appear
that the deed was not executed in such a
manner as to be a good deed at common law.

55. Colorado.— McCormick v. Bittinger, 13
Colo. App. 170, 57 Pac. 736, ratification of
an unauthorized transfer of negotiable paper
by its secretary.

liew Jersey.— Flaherty v. Atlantic Lum-
ber Co., 58 N. J. Eq. 467, 44 Atl. 186.

inem York.— Hoyt v. Thompson, 19 N. Y.
207.

Pennsylvania.—Gordon v. Preston, 1 Watts
385, 26 Am. Dec. 75.

Vermont.— Woodbridge v. Addison, 6 Vt.
204.

Virginia.— Enders v. Board of Public
Works, 1 Gratt. 364.

Wisconsin.— Walworth County Bank v.

Farmers' L. & T. Co., 16 Wis. 629.

56. Woodbridge v. Addison, 6 Vt. 204.

57. Enders v. Board of Public Works, 1
Gratt. (Va.) 364.
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transfer property of the company in payment of its debt without a precedent
authority conferred by the board of directors.^

e. But Does Not Create Ppesumption of Want of Antecedent Authority. A
subsequent formal ratification by the directors of an act done by an officer of the

corporation does not have the effect of creating the presumption that the act was
originally done without authority.'^

5. Does Not Affect Intervening Rights of Third Persons. A ratification does
not affect the rights of innocent third persons which intervene between the date
of the unauthorized act and the date of the ratification.*' Tlius a ratification by
an insolvent corporation of an unauthorized assignment does not affect the right

of a creditor who had before such ratification commenced garnishment proceed-
ings against the assignee.^^ So where there is a statute providing that the deed
of a corporation to be good must be countersigned by the secretary as well as

signed by the president, the ratification of such a deed, before it had been
countersigned by the secretary, will not affect the lien of an intervening judgment
recovered against the corporation by its creditors.^^

6. Successive Ratifications Furnish Evidence of General Authority to Make
Similar Contracts. Another principle is that successive ratifications by a corpo-
ration of a series of unauthorized acts performed by its agent become evidence
on which innocent third persons may confidently act in dealing with the corpo-
ration through the agent, and on which they may confidently assume that the
corporation has authorized him to perform acts of the kind thus ratified, this

being one of the customary modes of proving ageticy.*'

XVI. FRANCHISES, PRIVILEGES, AND EXEMPTIONS.

A. Nature of Franchises in General— l. What Is a Franchise— a. In

General. The legal idea of a franchise seems to be a power or privilege con-
ferred by the state upon an individual, upon a collection of individuals, or upon an
incorporated body, not possessed by the inhabitants of the state as of comn)on right.^

b. Distinction Between Franchises and Licenses Granted by Municipal Cor-
porations. In some of the decisions distinctions are attempted between a fran-

chise granted by the legislature of the state and licenses granted by municipal
corporations, the theory being that a municipal corporation cannot grant a fran-

58. Walworth County Bank v. Farmers' Stanley v. Sheffield Land, etc., Co., 83 Ala.
L. & T. Co., 16 Wis. 629. For a further il- 260, 5 So. 34.

lustration see Mobile, etc., R. Co. v. Owen, 64. Franchises have been defined to be
121 Ala. 505, 25 So. 612. " branches of the royal prerogative, subsist-

59. Wagg-Anderson Woolen Co. v. Lesher, ing in the hands of the subject by grant from
78 111. App. 678. the King." Cruise Dig. 278. This is sub-

60. Galloway r. Hamilton, 68 Wis. 651

;

stantially the definition of Blackstone. 2
Cook V. Tullis, 18 Wall. (U. S.) 332, 21 Bl. Comm. 37. It has been observed that
L. ed. 933. See also Taylor v. Robinson, 14 under our American systems of government
Gal. 396. and laws this definition is not strictly cor-

61. Calumet Paper Co. v. Haskell Show- rect; since our franchises spring from con-

Printing Co., 144 Mo. 331, 45 S. W. 1115. tracts between the sovereign power and
62. Galloway v. Hamilton, 68 Wis. 651, 32 private citizens, made upon a valuable con-

N. W. 636. sideration, for purposes of public benefit as
63. McDonald -y. Chisholm, 131 111. 273, well as of individual advantage. State v.

23 N. E. 596 [affirming 30 111. App. 176]; Real Estate Bank, 5 Ark. 595, 599, 41 Am.
Sparks v. Despatch Transfer Co., 104 Mo. Dec. 109, 112, per Lacy, J. A franchise is

531, 15 S. W. 417, 24 Am. St. Rep. 351; Mar- defined by Bouvier as certain "privileges
tin V. Niagara Falls Paper Mfg. Co., 122 conferred by grant from government, and
N. Y. 165, 25 N. E. 303, 33 N. Y. St. 318; vested in individuals." 1 Bouvier L. Diet.

Merrill v. Consumers' Coal Co.. 114 N. Y. There is a note on the subject of franchises,

216, 21 N. E. 155, 23 N. Y. St. 114. To the including a discussion of what are deemed
contrary that a special authority given to an to be such, in 1 L. R. A. 133.

agent to make a contract outside of his ordi- For other definitions see Fietsam v. Hay,
nary powers can confer upon him no power 122 Jll. 293, 13 N. E. 501, 3 Am. St. Rep.
to subsequently make another such contract 492; State v. Western Irrigating Canal Co.,

unless again specially authorized so to do see 40 Kan. 96, 19 Pae. 349, 10 Am. St. Rep.

[XVI, A, 1, b]
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chise, but can grant only a license.^' The distinction is believed to be untenable,

since in either case the grant proceeds from the legislature, in the iirst case directly,

in the second case mediately through the municipal corporation ; and in both
cases the grant is equally a privilege not possessed by the inhabitants as of com-
mon right, and is equally protected under the constitution of the United States

and of the state.""

e. Distinetion Betv?een Franchise and Mere Personal Privilege. Another dis-

tinction exists between a franchise vested in a corporation, or in its members as

corporators, and a mere personal privilege annexed by statute or charter to mem-
bership in a corporation, such as the privilege of being exempt from jury duty.

Such an exemption is regarded by some courts as a mere personal privilege,"' but

by others as a franchise granted to the corporation."*

d. Whether Vests in Corporation or in Individuals Who Compose It. The
franchise of being a corporation vests in the individuals who compose the corpo-

ration ; "' but where they are termed secondary franchises, that is to say, those

franchises which are vendible, they may and often do vest in the corporation as

an artificial body.™
2. Whether Existence of Franchise Can Be Challenged Collaterally— a. Where

Corporation Affirmatively Asserts Franchise or Privilege. If a corpoiation in

any action asserts a right against another corporation or person, based upon an
assumed franchise or power, tiie corporation or person against whom the right is

so asserted may as a defense deny the existence of such franchise or power.''

b. Where Individuals Assert Rights Against Corporation. But on the other

hand when a party other than the state seeks to establish rights against a corpo-

ration, and it defends the action on the ground of its being possessed of certain

franchises with which the action is incompatible, it is sufficient that it appears

that it is in fact in possession of the franchises claimed. Whether or not it is

rightfully in possession of them is a question which can be determined only in a

proceeding in which some person or corporation who claims a better title is a

party.''

166; Gantt, J., in Abbott v. Omaha Smelt- v. State, 6 Baxt. (Tenn.) 530. That a stat-

ing, etc., Co., 4 Nebr. 416, 420; Augusta ute exempting members of an incorporated

Bank r. Earle, 13 Pet. (U. S.) 519, 10 L. ed. fire-insurance company from serving on
274; 3 Kent Comm. 458; 2 Morawetz Priv. juries is not unconstitutional see McGun-
Corp. § 923 ; 4 Thompson Corp. § 5335. negle v. State, 6 Mo." 367.

65. Denver, etc., R. Co. f. Denver City B. Other cases upholding such exemptions in

Co., 2 Colo. 673. consideration of the rendition of public serv-

66. That the state may file a petition in ices are as follows:

quo warranto against a street railway com- Illinois.— Dunne v. People, 94 111. 120, 34

pany to set the question whether its fran- Am. Rep. 213.

chise, granted by a city, is exercised in con- Massachusetts.— Com. i'. Walton, 17 Pick.

travention of law see State u. East Cleve- 403, members of the legislature.

land R. Co., 6 Ohio Cir. Ct. 318. Nevada.— State v. Cohn, 9 Nev. 179.

67. Neely v. State, 4 Lea (Tenn.) 316. North Carolina.— State v. Whitford, 34

68. Johnson v. State, 88 Ala. 176, 7 So. N. C. 99; State v. Williams, 18 N. C. 172

253; Zimmer v. State, 30 Ark. 677. (postmasters).

That such an exemption accorded to mem- Pennsylvania.— Piper's Case, 2 Browne
bers of a quasi-public corporation may be- 59.

come a vested right which cannot be taken Texas.— Esc p. House, 36 Tex. 83.

away by subsequent legislation see Ex p. 69. Fietsam v. Hay, 122 111. 293, 13 N. E.

Goodin,'67 Mo. 637 [overruling In re Powell, 501, 3 Am. St. Rep. 492.

5 Mo. App. 220] . Compare Ex p. Rust, 43 70. It has been said that such a franchise is

Ga. 209; Bloom v. State, 20 Ga. 443; Ex p. not a corporate franchise strictly so-called,

House, 36 Tex. 83. or in any sense, except that of being property

That it is a personal privilege and is sub- of the corporation. State v. Portage City

ject to legislative revocation or control see Water Co., 107 Wis. 441, 83 N. W. 697.

In re Scranton, 74 111. 161, exemption from 71. Zanesville v. Zanesville Gas-Light Co.,

jury duty to a member of the fire depart- 47 Ohio St. 1, 23 N. E. 55.

ment accorded by the charter of Chicago, 72. Weaverville, etc.. Wagon Road R. Co. r.

limited to members in active service. See Board of Supervisors, 64 Cal. 69, 28 Pac. 490.

also Bragg v. People, 78 111. 328; Beamish See also supra, I, P, 1 et seq.

[XVI, A, 1, b]
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3. Whether Corporate Franchise Is Divisible. It is plain that a primary fran-

chise, that is to say the franchise of being a corporation, cannot be divided, except

by the power which granted it— the state; but it is not true as was said in one
case ™ that both primary and secondary franchises inhere together in such a man-
ner as to be indivisible ; since, as we shall see, a secondary franchise may be
alienated, while the primary franchise of being a corporation remains; and
a corporation may alien some of its secondary franchises while retaining

others.'^''

4. Whether Corporation Organized Under General Laws Can Receive Additional

Franchises Through Special Laws. Under constitutional provisions permitting
the formation of corporations under general laws, but prohibiting their creation

by special acts of legislation, the obviously sound doctrine is that a corporation

formed under a general law cannot receive additional franchises by a special

act.'s

5. Forfeiture and Revocation of Franchise— a. Can Be Forfeited Only by
Sovereign Power— (i) In General. A franchise can be forfeited only by the ic

sovereign power by which it was conferred.^S^

(ii) Exception Where Franchise Is Granted on Condition of Being
Exercised Within Stated Time. To this principle an exception exists, accord-

ing to one view, in the case where a franchise is granted upon the condition that

the grant shall be void unless the franchise is exercised in a stated manner and
within a stated time, in which case, unless it is exercised within the time pre-

scribed in the grant, it is ipsofacto forfeited, and the fact of such forfeiture may
be determined in a collateral proceeding."

b. Under General Power to Alter, Revoke, or Repeal. The reservation of

such a power necessarily implies that it may be exerted at the pleasure of the
legislature.'^ A police regulation imposed upon corporations, such as one requir-

ing the payment of wages weekly, may be' regarded as an exercise of the general
reservation of power of amendment or repeal of acts of incorporation.'' So of a
statute making a railway company liable for fire caused by its locomotives or
the acts of its servants on its right of way, where the company has accepted an
amendment to its original charter, which subjects it to the laws in force, which
laws make the charter subject to amendment, alteration, or repeal.*" On the
other hand it has been held that a constitutional reservation to the legislature of
the power to alter, revoke, or annul charters when deemed injurious to the citizens

of the state, but in such manner that " no injustice shall be done to the incor-

porators," does not extend to the exercise of the police power in regulating the
transaction of a corporate business.'' Where there is a general reservation in the -

oonstitution of the state of such a power, it reads itself into every subsequent
corporate charter, and it is not necessary that it should be expressly included
therein.*' Such a reservation, whether contained in the charter, in the constitu-

A long and undisputed possession will be 77. Oakland R. Co. ». Oakland, etc., E.
evidence of rightful possession, even in a Co., 45 Cal. 365, 13 Am. Rep. 181. Contra,
quo warranito proceeding. State v. Gordon, see New York, etc., Bridge Co. v. Smith, 148
87 Ind. 171. N. Y. 540, 42 N. E. 1088 laffirfning 90 Hun
73. Coe V. Columbus, etc., R. Co., 10 Ohio (N. Y.) 312, 35 N. Y. Suppl. 920, 70 N. Y.

St. 372, 75 Am. Dec. 518. St. 586].

74. See infra, XVI, C, 1 et seq. 78. Hamilton Gaslight, etc., Co. v. Hamil-
75. San Francisco v. Spring Valley Water ton, 146 U. S. 298, 13 S. Ct. 90, 36 L. ed.

Works, 48 Cal. 493 ^overruling California 963.

State Tel. Co. v. Alta Tel. Co., 22 Cal. 398] ; 79. State v. Brown, etc., Mfg. Co., 18
Low V. Marysville, 5 Cal. 214; Eai p. Pritz, R. I. 16. 25 Atl. 246, 17 L. R. A. 856.

9 Iowa 30; Ames v. Lake Superior, etc., R. 80. McCandless v. Richmond, etc., R. Co.,

Co., 21 Minn. 241; State v. Cincinnati, 20 38 S. C. 103, 16 S. E. 429, 18 L. R. A. 440.
Ohio St. 18; Atkinson v. Marietta, etc., R. 81. Platte, etc.. Canal, etc., Co. v. Dowell,
Co., 15 Ohio St. 21. 17 Colo. 376, 30 Pac. 68.

76. Elizabethtown Gas-Light Co. v. Green, 82. Jackson v. Walsh, 75 Md. 304, 23 Atl.
46 N. ,J. Eq. 118, 18 Atl. 844. 778.

[XVI, A. 5. b]
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tion of the state, or in a general statute, is not repugnant to the grant of the
franchise, but is a constitutional limitation of the powers granted.^

e. Forfeiture of Franchise Does Not Work Escheat of Property. The for-

feiture of a franchise of a corporation does not work an escheat of its property."
Thus if the legislature prohibits a corporation from owning land, but fixes no
penalty for a violation of the prohibition, and if the corporation in violation of
it assumes to purchase land the land is not thereby subject to confiscation or

escheat by the state, although the franchises of the offending corporation may be
forfeited therefor.^'

d. Waiver by State of Right to Forfeit Franchise. The state may of course
waive the right to have the franchise of a corporation forfeited.^J^

6. AcauisiTioN OF New Franchise. Unless the charter of a corporation is in
terms restrictive there is no rule of construction which will prevent the corpora-
tion from acquiring, in any lawful mode, new franchises, as by amending its articles

of incorporation, provided the new franchises are not incompatible with those
originally granted. For example a corporation organized to supply gashght to a
certain city, in pursuance of the terms of a certain ordinance of the city, may
acquire the new franchise of supplying the city with gas.*''

7. Duration of Franchises— a. In General. A corporation may receive a grant
of a franchise for a term of years extending beyond the life of the corporation.^

b. Lapse of Franchise by Non-User. It has been held that where a news-
gathering corporation had taken to itself in its articles of incorporation the power
to conduct a telegraph and telephone busiuess, and also the right of eminent
domain, but has never exercised this power or tliis right for a long period of time,

the right has lapsed by non-user.*'

B. Construction of Grants of Franchises — 1. Grants of Franchises

Strictly Construed— a. In, General. Grants of franchises, being against common
right, are strictly construed in favor of the grantor and against tne grantee, so

that nothing passes by implication, where the meaning is doubtful or where the
implication is not necessary.'^'

b. But Construed According to Plain Meaning of Plain Words. But it does
not follow from this that such a grant is to be construed so strictly as to wrest
the meaning of words from their common and well-understood significance ; but
such a grant, like every other instrument, public or private, is to be construed

83. State v. Brown, etc., Mfg. Co., 18 reduced rates fixed by a statute, does not
E. I. 16, 25 Atl. 246, 17 L. E. A. 856. A con- show an assent by a turnpike company to the
stitutional provision repealing a, corporate exercise by the legislature, at will, of the

^charter is self-enforcing and terminates the power to alter or repeal its charter see Cov-
existence of the corporation. Putnam v. ington, etc., Turnpike Eoad Co. v. Sandford,
Eiuch, 54 Fed. 216. Circumstances under 164 U. S. 578, 17 S. Ct. 198, 41 L. ed. 560.
which the repeal by a constitutional provision 84. See infra, XXI, G, 6, a.

of an exclusive right conferred by a charter 85. Com. v. New York, etc., E. Co., 132
does not extinguish the corporation or en- Pa. St. 591, 19 Atl. 291, 25 Wkly. Notes Gas.
tirely repeal its charter. Putnam v.. Euch, (Fa.) 404, 7 L. E. A. 634.

54 Fed. 216. The right of amendment or re- 86. State v. Morris, 73 Tex. 435, 11 S. W.
peal reserved to the state in a general law 392.

is operative except so far as there is a con- 87. Keith r. Johnson, 109 Ky. 421, 59
tract or agreement divesting the state of the S. W. 487, 22 Ky. L. Eep. 947.
power to alter or repeal. Com. v. Covington, 88. Keith v. Johnson, 109 Ky. 421, 59
etc., Bridge Co., 21 S. W. 1042, 14 Ky. L. S. W. 487, 22 Ky. L. Eep. 947.
Eep. 836. In the exercise of such a power 89. State v. Associated Press, 159 Mo. 410,
the legislature may withdraw one or more 60 S. W. 91, 81 Am. St. Eep. 368, 51 L. E. A.
of the privileges granted to a corporation, 151.
without revoking its entire charter. Wilming- 90. California.— Bartram c. Central Turn-
ton V. Addick.s, (Del. 1900) 47 Atl. 366. pike Co., 25 Cal. 283.
That such a reservation does not extend to Gormecticut.— Talcott Mountain Turnpike
special legislation applicable only to a single Co. v. Marshall, 11 Conn. 185. The same doc-
city or corporation see Central Trust Co. r. trine applies in the case of a grant by the
Citizens' St. R. Co., 80 Fed. 218. That the public to an individual. Hollister r. Union
mere collecting of tolls, in conformity with Co., 9 Conn. 436, 25 Am. Dec. 36.
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according to the plain meaning of the words, where they are free from ambiguity
and doubt.'*

e. Not ConstFued as Extending to Foreign CoFporations. A statute granting

powers and privileges to corporations must, in the absence of plain indications to

the contrary, be held to apply only to corporations created by the state, and over

whicli it possesses the power of visitation and control.'^

2. Proviso Not Constehed so as to Defeat Grant. When matters in a proviso

in a grant of corporate franchises are made or intended to be essential condi-

tions of the enjoyment of the charter, the privileges granted must be enjoyed
subject to those conditions or not at all.^'

3. Grants of Franchises Not Construed as Exclusive— a. In General. After
the legislature of a state has by the grant of a charter vested in a corporation or

in the individuals who compose a corporation certain privileges, it cannot by a

subsequent statute divest the corporation or the corporators of those privileges,

unless the power to do so has been reserved in some recognized way
;
yet a subse-

quent grant of the same or of similar franchises to another corporation does not

impair the obligation of the contract involved in the precedent grant.V
b. Grant of Franchise of Toll-Bridge Not Impaired by GFant of FFanehise For

Railway Bridge. Thus the exclusive privilege of maintaining a toll-bridge for

ordinary passage over a stream between defined limits is not impaired by the
subsequent grant of the right to erect a railway bridge over the same stream in

the immediate vicinity of the toll-bridge.''

Indiana.— Indianapolis Cable St. R. Go. i;.

Citizens' St. R. Co., 127 Ind. 369, 24 N. E.

1054, 26 N. E. 893, 8 L. R. A. 539.

Maine.— Rockland Water Co. v. Camden,
-etc.. Water Co., 80 Me. 544, 15 Atl. 785, 1

L. R. A. 338.

Nebraska.— Lincoln St. R. Co. v. Lincoln,
61 Nebr. 109, 84 N. W. 802.

New York.— New York v. Manhattan R.
Co., 143 N. Y. 1, 37 N. E. 494, 60 N. Y. St.

352 \reversing 25 N. Y. Suppl. 860, 56 N. Y.
St. 58].

Texas.— East Line, etc., R. Co. v. Rushing,
69 Tex. 306, 6 S. W. 834.

United States.— Covington, etc., Turnpike
Road Co. V. Sandford, 164 U. S. 578, 17 S. Ct.

198, 41 L. ed. 560 (if susceptible of two mean-
ings, construed in the way which works the
least harm to the state) ; Oregon R., etc., Co.

V. Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409,
32 L. ed. 837.

Illustration of strict construction— Plank-
road company not allowed to appropriate
whole of highway.— Under this rule of strict

construction, it has been held that authority
conferred upon a plank-road company by the
legislature to construct a plank-road between
two designated points does not imply the right

to appropriate to that purpose the whole of

a public highway, without express words of

permission. Pike County Justices Inferior

Ct. V. Griffin, etc., Plank-Road Co., 9 Ga.
475.

91. Birmingham, etc., R. Co. v. Birming-
ham St. R. Co., 79 Ala. 465, 58 Am. Rep.
615; Riker v. Leo, 133 N. Y. 519, 30 N. E.

598, 44 N. Y. St. 63 [affirming 15 N. Y. Suppl.

966, 39 N. Y. St. 984] ; Citizens' St. R. Co. v.

Jones, 34 Fed. 579.

92. In re Prime, 136 N. Y. 347, 32 N. E.

1091, 49 N. Y. St. 658, 18 L. R. A. 713.

[69]

93. West Branch Boom Co. v. Pennsyl-
vania Joint Lumber, etc., Co., 121 Pa. St.

143, 15 Atl. 509, 22 Wkly. Notes Cas. (Pa.)

303, 6 Am. St. Rep. 766; Whitaker v. Dela-
ware, etc.. Canal Co., 87 Pa. St. 34 (grant of
franchise to construct a dam so as to leave the
channel " as safe and ^ convenient for the
descent of rafts as it nqw is "

) ; Monongahela
Bridge Co. v. Kirk, 46 Pa. St. 112, 84 Am.
Dec. 527 (grant to a bridge company of au-
thority to erect a. bridge over a navigable
river, so as not to " injure, stop, or interrupt
the navigation," etc.) ; Com. v. Erie, etc., R.
Co., 27 Pa. St. 339, 365, 67 Am. Dec. 471
(grant to a railroad company of the privilege
of occupying a public street, so as not to im-
pede public travel) ; Dugan v. Bridge Co., 27
Pa. St. 303, 67 Am. Dec. 464.

94. Enfield Toll Bridge Co. v. Hartford,
etc., R. Co., 17 Conn. 454, 44 Am. Dec. 556

;

Enfield Toll Bridge Co. v. Hartford, etc., R.
Co., 17 Conn. 40, 42 Am. Dec. 716; Indian-
apolis Cable St. R. Co. v. Citizens' St. R. Co.,

127 Ind. 369, 24 N. E. 1056, 26 N. E. 893, 8
L. R. A. 539; Crawfordsville, etc.. Turnpike
Co. V. Smith, 89 Ind. 290 ; White River Turn-
pike Co. V. Vermont Cent. R. Co., 21 Vt. 590

;

Charles River Bridge v. Warren Bridge, 11
Pet. (U. S.) 420, 9 L. ed. 773, 938.

95. Massachusetts.— Inland Fisheries
Com'rs V. Holyoke Water Power Co., 104
Mass. 446, 6 Am. Rep. 247.

Nevada.— Lake v. Virginia, etc., R. Co., 7
Nev. 294.

New Jersey.—Passaic, etc.. River Bridges v.

Hoboken Land, etc., Co., 13 N. J. Eq. 81
[affi/rmed in 1 Wall. (U. S.) 116, 17 L. ed.
571].

New York.— Mohawk Bridge Co. v. Utica,
etc., R. Co., 6 Paige 554; Thompson v. New
York, etc., R. Co., 3 Sandf. Ch. 625. ,

[XVI, B. 3, b]
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C. Vendibility of Corporate Franchises— 1. Franchise of Being Corpora-

tion Not Alienable. Keeping in mind the distinction between primary and second-

ary franchises, it may be said at the outset that the primary franchise of a cor-

poration, or more strictly speaking of its corporators, that is to say, the franchise

of being a corporation, is not alienable without the consent of the state.'^,^^ut a

mortgage deed which professes and manifests an intent to convey the franchise

of being a corporation will not be for that reason entirely void, but will be opera-

tive to convey the property, and perhaps also the secondary franchises, being void

only so far as it imdertakes to convey the corporate capacity of the mortgagor.'^

2. Franchises of Corporations Having Public Duties to Perform Not Alienable
— a. In General. The franchises of corporations having public duties to perform,
such as railway companies, canal companies, turnpike companies, gaslight com-
panies, and the like, cannot be alienated or seized under judicial process by cred-

itors, without the consent of the legislature, because this would disable them from
discharging the public duties which they have assumed, and in consideration of

which their franchises have been granted to them.''

'^orth Oarolma.— McRee v. Wilmington,
etc., R. Co., 47 N. C. 186.

Compare Enfield Toll Bridge Co. v. Hart-
ford, etc., R. Co., 17 Conn. 454, 44 Am. Dec.

550, where the contrary seems to have been
the theory of the court.

96. Illinois.— Fietsam v. Hay, 122 111. 293,
13 N. E. 501, 3 Am. St. Rep. 492; Hays v.

Ottawa, etc., R. Co., 61 HI. 422.

Kentucky.— Bardstown, etc., R. Co. v. Met-
calfe, 4 Mete. 199, 81 Am. Dec. 541.

Maine.— Kennebec, etc., R. Co. v. Portland,
etc., R. Co., 59 Me. 9; Shepley v. Atlantic,

etc., R. Co., 55 Me. 395.

Maryland.—State v. Consolidation Coal Co.,

46 Md. 1.

Massachusetts.— Richardson v. Sibley, 11

Allen 65, 87 Am. Dec. 700; East Boston
Freight R. Co. v. Hubbard, 10 Allen 459 note;

Com. V. Smith, 10 Allen 448, 87 Am. Deo. 672.

Mississippi.— Arthur v. Commercial, etc..

Bank, 9 Sm. & M. 394, 48 Am. Dee. 719.

Neiraska.— Clarke r. Omaha, etc., R. Co.,

4 Nebr. 458.

New Hampshire.— Richards v. Merrimack,
etc., R. Co., 44 N. H. 127 ; Pierce v. Emery, 32

N. H. 484.

Ohio.— Coe v. Columbus, etc., R. Co., 10
Ohio St. 372, 75 Am. Dec. 518.

Pemisi/toonia.— Pittsburg, etc., R. Co. v.

Allegheny County, 63 Pa. St. 126; Stewart's
Appeal, 56 Pa. St. 413; Wood v. Bedford, etc.,

R. Co., 8 Phila. 94.

United States.— Pearce v. Madison, etc., R.
Co., 21 How. 441, 16 L. ed. 184.

The rule has been expressed by saying that

a corporation cannot " sell or convey its cor-

porate name, or its right to maintain and de-

fend judicial proceedings, or to make and use
a common seal." State v. Western Irrigating

Canal Co., 40 Kan. 96, 99, 19 Pac. 349, 10
Am. St. Rep. 166.

Illustration.-— In the case of a railway
mortgage it conveys only secondary fran-
chises (Eldridge v. Smith, 34 Vt. 484) and
conveys no corporate capacity whatever (At-
kinson V. Marietta, etc., R. Co., 15 Ohio St.

21 ) . Purchasers at sale by assignee in bank-
ruptcy of railway franchises do not acquire

[XVI, C, 1]

the faculty of being a corporation. Metz v.

Buffalo, etc., R. Co., 58 N. Y. 61, 17 Am.
Rep. 201, semble. Compare Com. v. Central
Pass. R. Co., 52 Pa. St. 506.

97. Butler v. Rahm, 46 Md. 541. See also

Pullan V. Cincinnati, etc., R. Co., 20 Fed. Caa.

No. 11,461, 4 Biss. 35. In Fietsam v. Hay,
122 111. 293, 294, 13 N. B. 501, 3 Am. St.

Rep. 492, the petition of the assignee of a
banking corporation for leave to sell " all

the rights, privileges, powers and immunities
which were granted by the said act incorpo-
rating said bank " was refused, on the ground
that it was tantamount to a request for an
order to sell the franchise of being a corpora-

tion, which was not vendible.

98. Illimois.— Hays v. Ottawa, etc., R. Co.,

61 111. 422.

Indiana.— Tippecanoe County v. Lafayette,

etc., R. Co., 50 Ind. 85.

Kentucky.— Anderson v. Cincinnati South-
ern R. Co., 86 Ky. 44, 5 S. W. 49, 9 Ky. L.

Rep. 303, 9 Am. St. Rep. 263.
Massachusetts.— Com. v. Smith, 10 Allen

448, 87 Am. Dec. 672 ; Treadwell v. Salisbury
Mfg. Co., 7 Gray 393, 66 Am. Dec. 490.

NeirasJca.— ChoUette v. Omaha, etc., R.
Co., 26 Nebr. 159, 41 N. W. 1106, 4 L. R. A.
135.

Neto Hampshire.— Richards v. Merrimack,
etc., R. Co., 44 N. H. 127; Pierce v. Emery,
32 N. H. 484.

Pennsylvania.— Susquehanna Canal Co. v.

Bonham, 9 Watts & S. 27, 42 Am. Dec. 315;
Ammant v. New Alexandria, etc.. Turnpike
Road, 13 Serg. & R. 210, 15 Am. Dec. 593.

Texas.— International, etc., R. Co. v. Eck-
ford, 71 Tex. 274, 8 S. W. 679; International,

etc., R. Co. V. Kuehn, 70 Tex. 582, 8 S. W.
484; East Line, etc., R. Co. v. Rushing, 69

Tex. 306, 6 S. W. 834.

Virginia.—Acker v. Alexandria, etc., R. Co.,

84 V^. 648, 5 S. E. 688 ; Naglee v. Alexandria,

etc., R. Co., 83 Va. 707, 3 S. E. 369, 5 Am.
St. Rep. 308.

United States.— Gibbs v. Consolidated Gas
Co., 130 U. S. 396, 9 S. Ct. 553, 32 L. ed.

979 (corporation cannot put itself in a po-

sition where it will be compelled to make the
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b. Franchise of Constpucting and Operating Railway Not Alienable— (i) In
Oenbral. The prevailing doctrine therefore is that the secondary franchises of
a railway company, that is to say, the franchise of constructing and the franchise
of operating its railway, are not alienable in any form, whether by sale, lease, or
mortgage, without the express consent of the legislature.''

(ii) But Railway Company Remains Liable Fob Touts of Successou
Company. If therefore a railroad company aliens its railroad, its properties, and
franchises by lease, mortgage, or in any other way, to another corporation, and
substitutes that other corporation in its own place, and devolves upon it the per-

formance of its own public duties, without statutory authority so to do, it will

remain liable for the torts of the -successor company, committed against third
persons while so operating its road.^

(ill) Remains Liable to Perform Its Contracts— (a) In General. A
railway corporation is not released from the obligations of a contract binding
upon itself, its successors, and assigns, by going into liquidation and turning over
all its property and franchises to another company, which also assumes all its

obligations, where the avowed purpose of both corporations and the effect of the
transactions between them is merely to reorganize under a new corporate name.^'

(b) Rut Successor Corporation Also Liahle. But the successor railway com-
pany will also be liable to perform the contracts of its predecessor. Thus a suc-

cessor to the property and the franchises of a railway company is bound by a
coritract entered into by it on behalf of itself and its successors and assigns for the

public accommodation subservient to its

private interests) ; Thomas v. West Jersey R.
Co., 101 U. S. 71, 25 L. ed. 950; New York,
etc., R. Co. V. Winans, 17 How. 31, 15 L. ed.

27; Atlantic, etc., Tel. Co. v. Union Pae. R.
Co., 1 Fed. 745, 1 McCrary 188, 541.

England.— Macgregor v. Dover, etc., R. Co.,

18 Q. B. 618, 17 Jur. 21, 22 L. J. Q. B. 69,

7 R. & Can. Cas. 227, 83 E. C. L. 618; East
Anglian R. Co. v. Eastern Counties R. Co.,

n C. B. 775, 16 Jur. 249, 21 L. J. C. P. 23,

7>-E. C. L. 775; Beman v. Rufford, 15 Jur.
914, 20 L. J. Ch. 537, 1 Sim. N. S. 550, 40
Eng. Oh. 550.

Exception in the case of ferry franchises.— An exception to the doctrine of the text
exists in the case of the franchise of owning
and operating a public ferry, which was' al-

ways assignable at common law. See in con-

firmation of this Peter r. Kendal, 6 B. & C.

703, 5 L. J. K. B. O. S. 282, 30 Rev. Rep. 504,
13 E. C. L. 316.

99. Massachusetts.— Richardson v. Sibley,

11 Allen 65, 87 Am. Dee. 700; Com. v. Smith,
10 Allen 448, 87 Am. Dec. 672; Worcester v.

Western R. Corp., 4 Mete. 564.

Mississippi.— Arthur v. Commercial, etc.,

Bank, 9 Sm. & M. 394, 48 Am. Dec. 719.

New Hampshire.—Pierce v. Emery, 32 N. H.
484.

United States.— Central Transp. Co. r.

Pullman's Palace-Car Co., 139 U. S. 24, 11

S. Ct. 478, 25 L. ed. 55 ; Oregon R., etc., Co. v.

Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409, 32
L. ed. 837 [reversing 22 Fed. 245, 10 Sawy.
464, 23 Fed. 232, 10 Sawy. 472] ; Thomas v.

West Jersey R. Co., 101 U. S. 71, 25 L. ed.

950; New York, etc., R. Co. v. Winans, 17

How. 31, 15 L. ed. 27.

England.— Shrewsbury, etc,, R. Co. v.

Northwestern R. Co., 6 H. L. Cas. 113, 3 Jur.
N. S. 775, 26 L. J. Ch. 482.

Unless there is an enabling statute other-
wise providing the franchise conferred upon
a corporation of building a railroad cannot
therefore be sold before the railroad has been
built (Clarke t: Omaha, etc., R. Co., 4 Nebr.
458), especially to a private person, so as to
enable him to build a railroad for his own
private purposes (Stewart's Appeal, 56 Pa.
St. 413). And so a statute which empowers
a company to lease its railroad will not au-
thorize it to transfer the franchise of com-
pleting it before it has been built. Wood v.

Bedford, etc., R. Co., 8 Phila. (Pa.) 94.

Isolated cases holding railway franchises
alienable.— In a few isolated cases it has
been held that the franchise of operating a
railroad, being in the nature of property, is

alienable at common law without the special

or expressed consent of the legislature. Mil-
ler V. Rutland, etc., R. Co., 36 Vt. 452 ; Mid-
dlebury Bank v. Edgerton, 30 Vt. 182 ; Hall
V. Sullivan R. Co., 11 Fed. Cas. No. 5,948,,

. 1 Brunn. Col. Cas. 613.
1. Anderson v. Cincinnati Southern R. Co.,.

86 Ky. 44, 5 S. W. 49, 9 Ky. L. Rep. 303, 9
Am. St. Rep. 263; ChoUette v. Omaha, etc.,

R. Co., 26 Nebr. 159, 41 N. W. 1106, 4
L. R. A. 135; International, etc., R. Co. v.

Eckford, 71 Tex. 274, 8 S. W. 679; Interna-
tional, etc., R. Co. V. Kuehn, 70 Tex. 582, 8
S. W. 484 ; East Line, etc., R. Co. v. Rushing,
69 Tex. 306, 6 S. W. 834; Acker v. Alex-
andria, etc., R. Co., 84 Va. 648, 5 S. E. 688

;

Naglee v. Alexandria, etc., R. Co., 83 Va.
707, 3 S. E. 369, 5 Am. St. Rep. 308.

2. Canal, etc., R. Co. v. St. Charles St. R.
Co., 44 La. Ann. 1069, 11 So. 702. So in
case of a coke company which purchases and
takes possession of the plant of another
company, agreeing to assume its contracts.
McKeefrey v. Connellsville Coke, etc., Co., 56,
Fed. 212, 5 C. C. A. 482.

[XVI, C, 2, b, (in), (b)]
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use of the tracks, depots, and terminal facilities of another railway company,
where it has been furnished with the use of such tracks and facilities in accord-

ance with the terms of such contract.'

(iv) But Railway Company May Alien-ate Its Personal Property
Not Necessary For Performance op Its Public Duties. But a railway

company may alienate its personal property, such as its locomotives and cars, or

at least so much thereof as may not be necessary for the performance of its public

duties.*

(t) Power oe Railway Company to Transfer Its Franchise to
Operate Iine of Telegraph. "Where a railroad company is authorized to

construct, in connection with its railroad, a telegraph line, to manage and control

the same, and to fix the rates of charges thereon, a contract by which, without
the consent of the legislature, it undertakes to divest itself of this public duty by
transferring the privilege to another company, is ult^a vires and void.'

e. Gaslight Company Cannot so Alienate Its Fpanehises. A gaslight company
which possesses and exercises the right to lay its pipes in the public streets cannot
sell, lease, or assign its corporate rights and privileges to another gas company,
without the consent of the legislature.*

d. No Power to Lease Property and Franchises Dedicated to Public Duties—
(i) In General. As leases are frequently made for great lengths of time, even
for nine hundred and ninety-nine years, so that they are tantamount to a total

alienation, it is a reasonable conclusion that any rule of decision which disables a
corporation from alienating a franchise will equally disable it from parting with
it for a term of years by a deed of lease.'

(ii) Railway Company Cannot Iease Its Property and Franchises
Without Ieoislative Authorization. "While there is a conflict of decision

on the question, it seems to be settled by the best judicial authority in England
and America that a railway company cannot, without legislative authority, by a

lease or any other contract or arrangement, turn over to another company its

road and the right to use its franchises in respect of the same, and thereby exempt
itself from the responsibility of the conduct and management of the road, and
from the performance of its public duties in connection therewith.^/

3. Jacksonville, etc., R. Co. v. Louisville, 426], where the question related merely to

etc., R. Co., 150 111. 480, 37 N. E. 924 [af- the sufficiency of the record.

firming 47 111. App. 414]. 7. Middlesex E. Co. f. Boston, etc., R. Co.,

4. Chicago, etc., R. Co. v. Whipple, 22 111. 115 Mass. 347; Black v. Delaware, etc., Canal

105 (case of an unauthorized railway lease)
;

Co., 24 N. J. Eq. 455 [reversing 22 N. J.

Pierce v. Emery, 32 N. H. 484; Coe v. Colum- Eq. 130] ; Thomas v. West Jersey E. Co., 101

bus, etc., E. Co., 10 Ohio St. 372, 75 Am. Dec. U. S. 71, 25 L. ed. 950.

518. 8. Illinois.— Archer v. Terre Haute, etc.,

5. Central Branch Union Pac. R. Co. i'- E. Co., 102 111. 493; Ottawa, etc., E. Co. v.

Western Union Tel. Co., 3 Fed. 417, 1 Mc- Black, 79 111. 262.

Crary 551; Western Union Tel. Co. v. Union New York.— Troy E. Co. v. Kerr, 17 Barb.

Pac. R. Co., 3 Fed. 1, 1 McCrary 581; At- 581, semble.

lantie, etc., Tel. Co. v. Union Pac. R. Co., 1 Pennsylvania.— Pittsburgh, etc., R. Co. v.

Fed. 745, 1 McCrary 188, 541. Compare Bedford, etc., E. Co., *81 Pa. St. 104.

Western Union Tel. Co. v. Kansas Pac. R. West Virginia.— Eicketts v. Chesapeake,

Co., 4 Fed. 284; Western Union Tel. Co. v. etc., E. Co., 33 W. Va. 433, 10 S. E. 801, 25

St. Joseph, etc., R. Co., 3 Fed. 430, 1 Mc- Am. St. Rep. 901, 7 L. R. A. 354.

Crary 565 ; Western Union Tel. Co. v. Union United States.— Central Transp. Co. v.

Pac. R. Co., 3 Fed. 423, 1 McCrary 558. Pullman's Palace-Car Co., 139 U. S. 24, 11

6. Brunswick Gas Light Co. v. United Gas S. Ct. 478, 35 L. ed. 55; Oregon E., etc., Co.

Fuel, etc., Co., 85 Me. 532, 27 Atl. 525, 35 v. Oregonian E. Co., 130 U. S. 1, 9 S. Ct.

Am. St. Eep. 385.' For a transaction by 409, 32 L. ed. 837 [reversing 22 Fed. 245_, 10

which a so-called heat, light, and power cor- Sawy. 464, 23 Fed. 232, 10 Sawy. 4/2];
poration made an assignment of its fran- Thomas i). West Jersey R. Co., 101 U. S.

chises to another corporation, which was held 71, 25 L. ed. 950.

to be valid and effectual, see Kalamazoo v. England.— Johnson v. Shrewsbury, etc., R.

Kalamazoo Heat, etc., Co., 124 Mich. 74, 82 Co., 3 De G. M. & G. 914, 17 Jur. 1015, 22

N. W. 811 [reversing 122 Mich. 489, 81 N. W. L. J. Ch. 921, 52 Eng. Ch. 710; South York-

[XVI, C, 2, b, (ill), (b)]
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(ill) SvcB Leasms May Bm Abandoned at Ant Time Before Fully
Executed. As leases of this kind are void on. the ground of being against public

policy it is not only right, but it is the duty of both parties to them, to abandon
them upon becoming aware of their illegality, and the unexpired portion of them
will not stand good for the protection of rights acquired under them ; nor can
damages be recovered for a non-performance of the contract.'

3. Transferring Corporate Franchises to Foreign Corporation. A corporation

cannot, without the unanimous consent of its shareholders, sell all its property to

a foreign corporation organized through its procurement, having a majority of

non-resident trustees, such corporation being organized for the purpose of stepping
into the shoes of the vendor company, of taking over all its assets, and of carrying

on its business ; '" and it cannot do this by the device of transferring all its shares

to the foreign corporation, taking the shares of the latter in payment, where the

law of the domicile of the vendor corporation forbids the purchase of shares of
any other corporation, notwithstanding the transaction may be valid in the state

of the residence jof the vendee corporation."

4. Legislature May Authorize Alienation of Franchises— a. In GeneFal. The
legislature which creates a corporation and confers upon it its franchises may of

course authorize it to alien those franchises.^y

b. May Ratify Sueh an Aet. As the legislature may authorize such acts, so it

may ratify and confirm them when done without precedent authority.''^

shire E., etc., Co. v. Great Northern R., etc.,

Co., 3 De G. M. & G. 576, 22 L. J. Ch. 761,

1 Wkly. Eep. 203, 52 Eng. Ch, 448 r Winch
V. Birkenhead, etc., R. Co., 5 De G. & Sm.
562, 16 Jur. 1035; Great Northern R. Co.

V. Eastern Counties E. Co., 9 Hare 306, 41
Eng. Ch. 306; Shrewsbury, etc., R. Co. v.

Northwestern R. Co., 6 H. L. Cas. 113, 3

Jur. N. S. 775, 26 L. J. Ch. 482; Beman v.

Rufford, 15 Jur. 914, 20 L. J. Ch. 537, 1

Sim. N. S. 550, 40 Eng. Ch. 550 (holding that

dissenting shareholders might file a bill on
behalf of themselves and the other share-

holders, against the company and its di-

rectors, to have it declared void) . That such
an arrangement is not enforceable by in-

junction see Johnson v. Shrewsbury, etc., R.

Co., 3 De G. M. & G. 914, 17 Jur. 1015, 22

L. J. Ch. 921, 52 Eng. Ch. 710. Somewhat to

the same effect see South Yorkshire R., etc.,

Co. V. Great Northern E. Co., 3 De G.

M. & G. 576, 22 L. J. Ch. 761, 1 Wkly. Rep.

203, 52 Eng. Ch. 448.

9. Central Trausp. Co. v. Pullman's Palace-

Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. ed.

55; Oregon R., etc., Co. v. Oregonian R. Co.,

130 U. S. 1, 9 S. Ct. 409, 32 L. ed. 837 Ire-

versing 22 Fed. 245, 10 Sawy. 464, 23 Fed.

232, 10 Sawy. 472] ; Thomas v. West Jersey

R. Co., 101 U. S. 71, 25 L. ed. 950.

10. People V. Ballard, 134 N. Y. 269, 32

N. E. 54, 48 N. Y. St. 166, 17 L. R. A. 737

[rehearing denied in 136 N. Y. 639, 48 N. Y.

St. 846, 32 N. E. 611].

11. Ambler v. Archer, 1 App. Cas. (D. C.)

94.

12. Iowa.— Mahaska County R. Co. v. Des
Moines Valley R. Co., 28 Iowa 437.

Massachusetts.— East Boston Freight R.

Co. V. Eastern E. Co., 13 Allen 422.

North Carolina.— State v. Richmond, etc.,

R. Co., 72 N. C. 634.

Ohio.— State v. Sherman, 22 Ohio St. 411.
United States.— Willamette Woolen Mfg.

Co. V. British Columbia Bank, 119 U. S. 191.

What words in a statute have been held
to authorize the alienation of franchises.

Bardstown, etc., E. Co. v. Metcalfe, 4 Mete.
(Ky.) 199, 81 Am. Dee. 541, statute author-
izing a railway mortgage, and using the
words " railroad with all its rights and privi-

leges." For language in a statute which did
not authorize the pledge of the franchise of
being a corporation, but which did authorize
the pledge of the franchise of maintaining
and operating a railway, see Coe v. Colum-
bus, etc., R. Co., 10 Ohio St. 372, 75 Am.
Dee. 518. Somewhat to the same effect see

Trask v. Maguire, 18 Wall.- (U. S.) 391, 21
L. ed. 938. That a franchise granted to an
individual and his assignee is alienable see

California State Tel. Co. v. Alta Tel. Co., 22
Cal. 398. To the contrary see Richardson »;.

Sibley, 11 Allen (Mass.) 65, 87 Am. Dec.

700, where the statute employed the words
" lessees and assigns." For words which
were construed to restrain the leasing or
selling of a railroad to some other incorpo-

rated company, withholding the power to sell

its franchises or certain portions of its prop-
erty detached from its franchises as separate
subjects of sale, see Upson County R. Co. v.

Sharman, 37 Ga. 644. For language of a
statute which was held to give the judicial

courts the power to order , a sale both of the
property and the franchises see Randolph v.

Larned, 27 N. J. Eq. 557.

13. Shaw V. Norfolk County E. Co., 5

Gray (Mass.) 162; Eichards v. Merrimack,
etc., E. Co., 44 N. H. 127. That an act re-

stricting the charges of a railway company
passed after an unauthorized lease will not
be such a ratification see Thomas v. West
Jersey E. Co., 101 U. S. 71, 25 L. ed. 950.
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1094 [10 CycJ CORPORATIONS

e. Legislative Power to Sell Includes Power to Mortgage. A corporation

which is authorized to sell its franchises is authorized to mortgage them, since a
mortgage is but a sale with a power of defeasance.'*

5. Judicial Sale of Corporate Franchises— a. Corporate Franchises Not
Vendible Under Execution. The franchises of a corporation, whether primary or

secondary, cannot be levied upon and sold upon execution, unless there is a pro-

vision in the cliarter or governing statute which enables it to be done.*'

b. What Franchises of Railway Company Pass by Judicial Sale. In defining

what are the franchises of a railway company acquired by a purchaser at a mar-
shal's sale, the supreme court of the United States have said :

" The franchises of

a railroad corporation are rights or privileges which are essential to the operations

of the corporation, and without which its road and works would be of little value

;

such as the franchise to run cars, to take tolls, to appropriate earth and gravel for

the bed of its road, or water for its engines, and the like. They are positive rights

or privileges, without the possession of which the road of the company could not

be successfully worked."" This description has been held to include the right of

«,ppropriating strips of land necessary to the construction of depots, cattle-pens,

coal-bins, sheds, and the like, without which the railway could not be successfully

•operated."

e. What Special Immunities Do Not Pass to Purchasing Company Organized
Under Existing Laws. An immunity from legislative interference with reference

^o fixing its tolls does not so pass.'^

6. Whether Portion of Franchise of Railway Corporation Can Be Alienated.

-As to whether a railway franchise can be split up so as to enable the corporation

to alien a portion of its privileges see the authorities collected in the note.'^

7. Whether Corporate Franchise Can Be Transferred to Individual. Plainly

a franchise possessed by a corporation cannot be transferred to an individual,

unless it is such a franchise as an individual might hold and exercise. A fran-

•chise which is in its nature personal to the grantee already possessed of it, such as

;an exemption from taxation, cannot be sold to an individual ;^ nor can a franchise

ito operate a railroad, since this would have the effect of turning a franchise granted

for a public benefit into a mere means of private emolument ;
^* nor can a navi-

gation company grant to an individual the privilege of taking water from its

•dams for private jjurposes.^ But of course the legislature may authorize the sale

of the franchise of a corporation to a natural person, and such a statute will not

be unconstitutional.^

8. Power of Corporation to Purchase Exclusive Franchise From Individual.

It has been held that where the legislature has by a valid grant conferred upon

14. Willamette Woolen Mfg. Co. v. British 17. Lawrence v. Morgan's Louisiana, etc.,

Columbia Bank, 119 U. S. 191, 7 S. Ct. 187, R., etc., Steamship Co., 39 La. Ann. 427, 2

30 L. ed. 384. See also infra, XVTII, B, 1, c. So. 69, 4 Am. St. Eep. 265.

15. Louisiana.— New Orleans, etc., R. Co. 18. Norfolk, etc., R. Co. v. Pendleton, 80

:v. Delamore, 34 La. Ann. 1225; State v. Va. 1004, 11 S. E. 1062.

Morgan, 28 La. Ann. 482. 19. That it cannot be split up so as to

Mississippi.— Arthur v. Commercial, etc., carry an exemption from taxation see State

Bank, 9 Sm. & M. 394, 48 Am. Dec. 719. v. Morgan, 28 La. Ann. 482 [affirmed in 93

Missouri.— Stewart v. Jones, 40 Mo. U. S. 217, 23 L. ed. 860] . That the splitting

140. up of a street railway franchise is a matter

Tennessee.—Baxter v. Nashville, etc.. Turn- which concerns the public alone see Oak-
pike Co., 10 Lea 488. land E. Co. v. Oakland, etc., R. Co., 45 Cal.

Texas.— Palestine v. Barnes, 50 Tex. 538. 365, 13 Am. Rep. 181.

Compare State v. Rives, 27 N. C. 297. 20. State v. Morgan, 28 La. Ann. 482 [of-

Of course the legislature can change this firmed on other grounds in 93 U. S. 217, 23

"rule as was done in Pennsylvania by the L. ed. 860].

Pennsylvania act of April 7, 1870. Philadel- 21. Stewart's Appeal, 56 Pa. St. 413.

phia, etc., R. Co.'s Appeal, 70 Pa. St. 355. 22. Jessup v. Loucks, 55 Pa. St. 350.

16. Morgan v. Louisiana, 93 U. S. 217, 23 23. Clow v. Van Loan, 4 Hun (N. Y.)

X. ed. 860. 184, 6 Thomps. & C. (N. Y.) 458.
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private persons an exclusive franchise, a corporation may purchase from such

persons such franchise, the state making no objection.^

9. Sale of Vendible Franchises of Corporation Does Not Work Dissolution.

While as already seen '^ a corporation cannot sell its primary franchise, that is, its

franchise of being a corporation, yet, as it can exist as a corporation without own-
ing any property, a sale of all its property and franchises will operate to pass

those franchises which are vendible, and will not have the effect of working a

dissolution of the corporation.^*

10. Transfer of Franchises of Corporation by Its Members Transferring All
Their Shares. Even the primary franchise of a corporation, the right to exist as

a corporation, may be transferred to a new set of adventurers by the very simple

act of its shareholders transferring all their shares to the new sharetakers or to a

trustee for them. This transaction is not regarded as a transfer of its franchises

by the corporation, but it remains, in the theory or fiction of law, the same per-

son as before, although its membership has totally changed.^''

11. After Unlawful Assignment, Franchises Annulled Only by State. It seems
that franchises illegally assigned by one corporation to another can be annulled

only in an action by the state against the corporation to which they have been
assigned.^

12. Property Necessary to Possession and Enjoyment of Inalienable Franchises

Is Not Alienable. No corporation can, without the distinct permission of the

state, alien any property necessary to the possession and enjoyment of its inalien-

able franchises, that is to say, such property as is necessary, either (1) to the

exercise of its franchise to be a corporation,^' or (2) to the discharge of the public

duties in consideration of which its franchises have been granted.*"

13. All Other Corporate Property Alienable. But the power to sell and dis-

pose of all of its property not necessary to the exercise of its inalienable franchises

necessarily exists as ^n incident of the mere right of ownership, since the posses-

sion of property is not necessary to the existence of a corporation.*'

24. California State Tel. Co. v. Alta Tel. 191, 7 S. Gt. 187, 30 L. ed. 384. Neither can
Co., 22 Cal. 398. the mere insolvency of a corporation exrtin-

25. See supra, XVI, C, 1. guish its corporate existence, for the reason

26. Bruffett v. Great Western E. Co., 25 above stated, that the possession of property

111. 353 (sale of the rolling-stock and per- is not necessary to the existence of a corpora-

sonal property of a railway company) ; Troy tion. Boston Glass Manufactory v. Langdon,

E. Co. V. Kerr, 17 Barb. (N. Y.) 581 (sale 24 Pick. (Mass.) 49, 35 Am. Dec. 292. As to

by a railway company of its entire road). the effect of selling all the assets of a corpo-

For a statute which was held not to revoke ration see notes 99 Am. Dec. 333, and 75 Am.
the charter of a railway corporation or vest Dec. 548. Upon the proposition that a rail-

in a company purchasing its property under way company may, under the general power

a mortgage the title to a judgment not cov- of disposing of its property for the purposes

cred by the mortgage see Wilmington, etc., of its incorporation, conferred by its charter

E. Co. V. Downward, (Del. 1888) 14 Atl. 720. or by other statute, alienate its personal prop-

27. State v. Butler, 86 Tenn. 614, 8 S. W. erty, such as its locomotives and cars, there

ggg seems to be no substantial difference of

28. People v. Albany, etc., E. Co., 15 Hun opinion. Coe v. Columbus, etc., E. Co., 10

(N. Y.) 126. Oliio St. 372, 75 Am. Dec. 518. The power

29. Eichardson v. Sibley, 11 Allen (Mass.) of a railroad corporation to alienate its prop-

65 87 Am. Dec. 700. crty by its voluntary conveyance, and the

30. Such as the right or power of eminent right of creditors to subject it to their debts,

domain. Coe v. Columbus, etc., E. Co., 10 rest upon the same analogies; therefore the

Ohio St. 372, 75 Am. Dec. 518. Compare rolling-stock of a railroad is subject to at-

Eeg V South Wales E. Co., 14 Q. B. 902, 14 tachment and execution. Boston, etc., E.

Jur." 828, 19 L. J. Q. B. 272, 6 E. & Can. Cas. Co. v. Gilmore, 37 N. H. 410, 72 Am. Dec.

489, 68 E. C. L. 902. 336.

31. Miners' Ditch Co. v. Zellerbach, 37 Cal. Eights of way, works, etc., of irrigating

543, 99 Am. Dec. 30; State v. Western Irri- company alienable.— Martin v. Zellerbach,

gating Canal Co., 40 Kan. 96, 19 Pac. 349, 38 Cal. 300, 99 Am. Dec. 365 ; State v. West-

10 Am. St. Eep. 166; Willamette Woolen ern Irrigating Canal Co., 40 Kan. 96, 19 Pac.

Mfg. Co. V. British Columbia Bank, 119 U. S. 349, 10 Am. St. Eep. 166.
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XVIL CORPORATE POWERS AND DOCTRINE OF ULTRA VIRES.

A. Corporate Powers in General— l. No Powers Except Those Expressly

Granted or Necessarily Implied— a. In General. Judicial decisions abound in

general statements of doctrine to the effect that corporations possess only such
powers as are expressly granted, or such as are necessary to carry into effect the

powers expressly granted.^''

b. Or Incidental to Its Existence— (i) In Obnebal. "A corporation," said

a great jurist in a great case, " being the mere creature of law, possesses only

those properties which the charter of its creation confers upon it, either expressly

or as incidental to its very existence." ^

(ii) What Is Meant BY Incidental Poweb. An incidental power is one
that is directly and immediately appropriate to the execution of the specific power
granted, and not one that has a slight or remote relation to it." An incidental

32. Alabama.— Chewacla Lime Works v.

Dismuke, 87 Ala. 344, 6 So. 122, 5 L. R. A.
100 ; Montgomery v. Montgomery, etc., Plank-
Road Co., 31 Ala. 76; State v. Mobile, 5 Port.

279, 30 Am. Dec. 564; State v. Stebbins, 1

Stew. 299.

California.— Vandall v. South San Fran-
cisco Dock Co., 40 Cal. 83; Smith v. Eureka
Flour Mills Co., 6 Cal. 1; Smith v. Morse, 2

Cal. 524.

Connecticut.— Fuller v. Plainfield Aca-
demic School, 6 Conn. 532.

Georgia.— First M. E. Church v. Atlanta,

76 Ga. 181; Winter v. Muscogee R. Co., 11

Ga. 438.

Illinois.— Petersburg v. Metzker, 21 111.

205; Jacksonville i\ McConnel, 12 111. 138;

Kinzle v. Chicago, 3 111. 187, 33 Am. Dec.

443 ; Betts v. Menard, 1 111. 395.

Louisiana.— State v. Newman, 51 La. Ann.
833, 25 So. 408, 72 Am. St. Rep. 476; New
Orleans, etc.. Steamship Co. v. Ocean Dry
Dock Co., 28 La. Ann. 173, 26 Am. Rep. 90;

Louisiana State Bank v. New Orleans Nav.
Co., 3 La. Ann. 294.

Maryland.— Lazear v. National Union
Bank, 52 Md. 78, 36 Am. Rep. 355; Weckler
V. Hagerstown First Nat. Bank, 42 Md. 581,

20 Am. Rep. 95 ; Baltimore v. Baltimore, etc.,

R. Co., 21 Md. 50.

Michigan.— Atty.-Gen. v. Oakland County
Bank, Walk. 90.

Missouri.— State v. Lincoln Trust Co., 144

Mo. 562, 46 S. W. 593 ; Matthews v. Skinker,

62 Mo. 329, 21 Am. Rep. 425.

Nebraska.— State v. Atchison, etc., R. Co.,

24 Nebr. 143, 38 N. W. 43, 8 Am. St. Rep.
164.

Nevada.— Whitman Gold, etc., Min. Co. v.

Baker, 3 Nev. 386.

New Hampshire.— Downing v. Mt. Wash-
ington Road Co., 40 N. H. 230.

^ev> Jersey.— Stockton v. New Jersey
Cent. R. Co., 50 N. J. Eq. 52, 24 Atl. 964,
17 L. R. A. 97; National Trust Co. v. Mil-
ler, 33 N. J. Eq. 155.

New York.— People v. Utica Ins. Co., 15
Johns. 358, 8 Am. Dec. 243 ; Beatty v. Marine
Ins. Co., 2 Johns. 109, 3 Am. Dec. 401.
Ohio.— White's Bank v. Toledo F. & M.
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Ins. Co., 12 Ohio St. 601; Straus v. Eagle
Ins. Co., 5 Ohio St. 59.

Oregon.— Beers v. Dalles City, 16 Oreg.

334, 18 Pac. 835.

Pennsylvania.—Stormfeltz v. Manor Turn-
pike Co., 13 Pa. St. 555; McMasters v. Reed,

1 Grant 36.

Tennessee.— Greeneville, etc., R. Co. v.

Johnson, 8 Baxt. 332.

Wisconsin.— Janesville Bridge Co. v.

Stoughton, 1 Pinn. 667.

United States.— Oregon R., etc., Co. v.

Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409,

32 L. ed. 837; Huntington v. District of Co-

lumbia Nat. Sav. Bank, 96 U. S. 388, 24 L. ed.

777 ; Minturn v. Larue, 23 How. 435, 16 L. ed.

574; Perrine v. Chesapeake, etc.. Canal Co.,

9 How. 172, 13 L. ed. 92; Mills v. St. Clair

Counrt;y, 8 How. 569, 12 L. ed. 1201; Tom-
bigbee R. Co. v. Kneeland, 4 How. 16, 11

L. ed. 855; Runyan v. Coster, 14 Pet. 122,

10 L. ed. 382; Augusta Bank v. Earle, 13 Pet.

519, 10 L. ed. 274; Charles River Bridge v.

Warren Bridge, 11 Pet. 420, 9 L. ed. 773,

938; Beaty v. Knowler, 4 Pet. 152, 7 L. ed.

813 [affirming 14 Fed. Cas. No. 7,896, 1 Mc-
Lean 41] ; Goszler v. Georgetown, 6 Wheat.
593, 5 L. ed. 339; Dartmouth College v.

Woodward, 4 Wheat. 518, 4 L. ed. 629; Head
V. Providence Ins. Co., 2 Cranch 127, 2 L. ed.

229; Columbus City Bank v. Beach, 5 Fed.

Cas. No. 2,736, 1 Blatchf. 425; Farnum v.

Blackstone Canal Corp., 8 Fed. Cas. No.

4,675, 1 Sumn. 46; Russell v. Topping, 21

Fed. Cas. No. 12,163, 5 McLean 194.

See 12 Cent. Dig. tit. " Corporations,"

i 1517.
There is a collection of American decisions

on the doctrine that the powers of corpora-

tions are restrained to those conferred by
statute, in 5 L. R. A. 100 note.

33. Marshall, C. J., in Dartmouth College

V. Woodward, 4 Wheat. (U. S.) 518, 636, 4
L. ed. 629. See also Gould v. Fuller, 79 Minn.
414, 82 N. W. 673, same rule under articles

of incorporation, which are analogous to a

34. Hood V. New York, etc., R. Co., 22

Conn. 1; People v. Chicago Gas Trust Co.,

130 III. 268, 22 N. E. 798, 17 Am. St. Rep.
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power exists only for tlie purpose of enabling a corporation to carry out the

powers expressly granted to it, that is to say the powers necessaiy to accomplish
the purpose of its existence, and can in no case avail to enlarge the express

powers, and thereby warrant it to devote its efforts and capital to other purposes
than such as its charter expressly authorizes, or to engage in collateral enterprises,

not directly, but only remotely connected with its specific corporate purposes.^^

(ill) What Is J^EANT BT Implied Power. The implied powers of a corpo-

ration are not limited to such as are indispensably necessary to carry into effect

those expressly granted, but comprise all that are necessary, in the sense of being
appropriate, convenient, and suitable for such purposes, including the right of a

reasonable choice of means to be employed.^' They must result from the charter

by necessary implication, regard being had to the object and purpose of the cor-

poration ; and if there is any uncertainty or doubt as to the terms of the charter

it must be resolved in favor of the public."

(iv) In Executing Express Powers May Use Ant Means Reasonably
Adapted to Ends. If the means employed are reasonably adapted to the ends
for which the corporation was created, they come within its implied or incidental

powers, although they may not be specifically designated by the act of incorpora-

tion.^ The meaning is that, except where expressly restricted by charter or

statute,^' corporations take, by implication, the right to use all reasonable modes
of executing their express powers which a natural person might adopt in the

exercise of similar powers.*^ " They must have a choice of means adapted to

ends, and are not to be confined to any one mode of operation." "

(v) Mode op Exercising Express PowersMatRe Varied by Custom—
(a) In General. Directory provisions of charters, or those provisions which
prescribe the formalities of exercising the powers of the corporation, may be
varied by custom, and a customary, although not a statutory, exercise of their

powers will be deemed good for the purpose of upholding the rights of third

parties who have dealt with them in good faith.*^ For instance, although as a

general rule the directors of a corporation can exercise their powers only when
sitting as a board,*^ yet if they adopt the practice of giving separate assent to the

execution of contracts in their name by their agents it will be of the same force

as if done by vote at a regular meetingof the board."

(b) Rut Custom or Usage Cannot Vary Express Contracts. But the custom
or practice of a corporation cannot be set up in its favor to vary the terms of an
express contract into which it has entered,*' although a custom of a corporation

may be set up to show a waiver by it of a condition in a contract."

e. What Powers Possessed by Necessary Implication. Every corporation has

by necessary implication the power to do whatever is necessary to carry into effect

the purposes of its creation, unless the doing of the particular thing is prohibited

319, 8 L. R. A. 497; State v. Newman, 51 41. Bridgeport v. Housatonuc R. Co., 15

La. Ann. 833, 25 So. 408, 72 Am. St. Rep. Conn. 475, 502, per Church, J.

476. 42. Thus corporations authorized by their

35. People v. Pullman's Palace Car Co., charters to contract in a prescribed mode
175 111. 125, 51 N. E. 664. may nevertheless by practice render them-
36. Central Ohio Natural Gas, etc., Co. v. selves liable on instruments executed in a

Capital Dairy Co., 60 Ohio St. 96, 53 N. E. different mode. Witte i,-. Derby Fishing Co.,

711. 2 Conn. 260; Bulkley v. Derby Fishing Co.,

37. State v. Lincoln Trust Co., 144 Mo. 2 Conn. 252, 7 Am. Dec. 271.

562, 46 S. W. 593. 43. See supra, IX, E, 1, a et seq.

38. Halsey v. Rapid Transit R. Co., 47 44. Middlebury Bank v. Rutland, etc., R.

N. J. Eq. 380, 20 Atl. 859 ; Madison, etc., Co., 30 Vt. 159.

Plank Road Co. v. Watertown, etc.. Plank 45. New Hampshire Mut. F. Ins. Co. f.

Road Co., 5 Wis. 173. Rand, 24 N. H. 428; Partridge v. Life Ins.

39. See supra, XII, B, 1, a. Co., 18 Fed. Cas. No. 10,786, 1 Dill. 139 [af-

40. New England F. & M. Ins. Co. v. Rob- firmed in 15 Wall. (U. S.) 573, 21 L. ed. 229].
inson, 25 Ind. 536. See also supra, XII, D, 46. Tennant v. Travellers' Ins. Go., 31

1, b, (I) et seq.; XII, F, 1. Fed. 322.
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by law or by its charter/' The meaning is that whatever may fairly be regarded
as incidental to, and consequential upon, those things which are authorized by
the charter of a corporation will not be held by judicial construction to be uli/ra

vires, unless expressly prohibited.^ The doctrine is not that an express power
conferred upon a corporation to accomplish certain objects carries with it by impli-

cation all the power which might possibly under given circumstances be called

into exercise to effectuate those objects. The meaning rather is that it carries

with it by implication a grant of the right to use all such powers as a natural per-

son might properly and lawfully use to accomplish the same results under similar

circumstances. Such a graut does not for instance carry with it an implied power
to do an act impairing the vested rights of others.*'

d. Possess Implied Powers to Do Whatever Is Necessary to Effectuate Express
Powers— (i) Zar General. Where an express power is granted to do a particular

act, this carries with it by implication the right to do any act which niay be found
reasonably necessary to give effect to the power expressly granted.^^'

(ii) Examples of Tsese Powers. On this principle every corporation,

private or municipal, without regard to the ends for which it is created, possesses,

in the absence of language expressly restrictive, certain powers which have been
found necessary to its very existence and self-preservation, among which are the

power to make by-laws or other rules for its internal management ; '' the power
to make and use a common seal by which to express its assent to its contracts ;

'^

and the power to sue and be sued ^' in the ordinary courts of justice, for the vin-

dication of its rights and for the vindication of the rights of others against it.

These three powers are often referred to as incident to every corporation,^ ^nd
they are often described as the common-law powers of corporations. Upon this

subject it has been observed that " the common law gives to all corporations the

powers belonging to corporations of their class, unless there is something in the

nature of the corporation, or in the terms of its charter or act of incorporation,

inconsistent with the exercise of such powers, or there is some general statute

restricting their powers. The power to make contracts, to contract obligations as

natural persons may do, is laid down in all the elementary hooks, as one of the

ordinary incidents of all corporations not specially restricted." ^

47. Le Couteulx v. Buffalo, 33 N. Y. 333

;

Louisiana.— Knight v. Carrollton E. C!o., 9

Leavitt v. Blatchford, 5 Barb. (N. Y.) 9; La. Ann. 284; New Orleans, etc., R. Co. v.

Philadelphia, etc., R. Co. v. Lewis, 33 Pa. St. New Orleans Second Municipality, 1 La. Ann.
33, 75 Am. Dec. 574; McMasters v. Reed, 1 128.

Grant (Pa.) 36; Dana v. U. S. Bank, 5 Maine.— Plummer v. Penobscot Lumbering
Watts & S. (Pa.) 223. Assoc, 67 Me. 363.

48. EUerman v. Chicago Junction R., etc., Maryland.— Wellersburg, etc., Plank Road
Stockyards Co., 49 N. J. Eq. 217, 23 Atl. 287. Co. v. Young, 12 Md. 476 ; Tide Water Canal
49. Morris, etc., R. Co. v. Newark, 10 N. J. Co. v. Archer, 9 Gill & J. 479.

Eq. 352. Missouri.— Kitchen v. Cape Girardeau,

50. Colorado.— Union Gold Min. Co. v. etc., R. Co., 59 Mo. 514; St. Louis c. Russell,

Rocky Mountain Nat. Bank, 2 Colo. 248. 9 Mo. 507.

Connecticut.— New Haven v. Sargent, 38 'Nevj Jersey.— Leggett v. New Jersey Mfg.,

Conn. 50, 9 Am. Rep. 360; Hope Mut. L. Ins. etc., Co., 1 N. J. Eq. 541, 23 Am. Dec. 728;

Co. V. Weed, 28 Conn. 51; Bridgeport «. Atty.-Gen. v. Stevens, 1 N. J. Eq. 369, 22
Housatonuc, etc., R. Co., 15 Conn. 475 ; Strat- Am. Dec. 526.

ford V. Sanford, 9 Conn. 275. United States.— Blanchard's Gun-Stock
Illinois.— St. Clair County Turnpike Co. Turning Factory v. Warner, 3 Fed. Cas. No.

V. People, 82 111. 174; Chandler v. Northern 1,521, 1 Blatchf. 258, 1 Fish Pat. Rep. 184.

Cross E. Co., 18 111. 190; Belleville, etc., R. 51. See supra, V, B, 1.

Co. V. Gregory, 15 111. 20, 58 Am. Dec. 589

;

53. See supra, XII, D, 1, a.

Illinois Cent. R. Co. v. Rucker, 14 111. 353; 53; That the power to sue and be sued is

Newhall v. Galena, etc., R. Co., 14 111. 273. necessarily Implied see Granit County v. Lake
Indiana.— New England F. & M. Ins. Co. County, 17 Oreg. 453, 21 Pac. 447. See also

V. Robinson, 25 Ind. 536; Protzman v. In- infra, XXII, A, 1, a et seq.

dianapolis, etc., R. Co., 9 Ind. 467, 68 Am. 54. Leggett v. New Jersey Mfg., etc., Co.,

Dec. 650. 1 N. J. Eq. 541, 23 Am. Dec. 728.

Kentucky.— Bardstown, etc., Co. v. Met- 55. Smith v. Nashua, etc., R. Co., 27 N. H.
calfe, 4 Mete. 199, 81 Am. Dec 541. 86, 94, 59 Am. Dec. 364.
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e. Subject to Same Inferences and Intendments as Natural Persons. A corpo-

ration, when acting within the general scope and purview of its granted powers,

is subject to the same intendments and implications in respect of the mode of

their exercise as would arise from similar acts or conduct of natural persons.^'

f. Subject to Same Restraints as Natural Persons. Corporations stand under
the same restraints as individuals, except where otherwise provided in their

charters, in the use of their property, in the exercise of their powers, and in the

transaction of their business, to the end of avoiding injury to others; and to this

end they are subject to the same control under the police powers of the state,

whether exercised directly through its legislature, or by delegation through the

legislature of a municipal corporation.''

2. Can Do No Acts Not Authorized by Charter or Governing Statute. "A
corporation can make no contracts, and do no acts either within or without the

State which created it, except such as are authorized by its charter "
;^and in

strictness those acts must moreover be done through the instrumentality of

officers or agents in such a manner as the charter or governing statute author-

izes.^^ Assuming, then, that the charter or governing statute of a particular cor-

poration is, under the constitution of the United States and that of the particular

state, within the powers of the legislature, it constitutes the index to the objects

for which the corporation was created and to the powers with which it has been
endowed.™

3. Held to Reasonable Exercise of Their Powers. The power of the judicial

courts to nullify the operation of tiie by-laws, rules, and regulations of corpora-

tions, including the ordinances of municipal corporations, when unreasonable,^'

is founded upon the principle " that corporations have none of the elements of

sovereignty, that they cannot go beyond the powers granted them, and that they
must exercise such granted powers in &, reasonable manner"; and upon the
further principle that " the court must judge in each case whether the exercise of

the power be reasonable." ^^

4. Limits of Power to Make and Take Contracts. In respect of the power
of corporations to make and take contracts, two propositions may be stated

:

(1) That they have, by mere implication of law and without any affirmative

Instances of powers implied under this rule. 66. Tennessee River Transp. Co. v. Kav-— New Orleans, etc., E. Co. v. New Orleans anaugh, 93 Ala. 324^ 9 So. 395; Bates v. State
Second Municipality, 1 La. Ann. 128 \reaf- Bank, 2 Ala. 451.

firmed in Knight v. CarroUton R. Co., 9 La. 57. Richmond, etc.,, R. Co., i>. Richmond,
Ann. 284, power to lay a railroad on a street 26 Gratt. (Va.) 83. See also Farmers', etc.,

includes power to make a turnout] ; Kitchen Bank v. Harrison, 57 Mo. 503. Thus the

V. Cape Girardeau, etc., E. Co., 59 Mo. 514 right to lay a railway through a city does

(implied power to employ agents to effect not by implication prohibit a municipal cor-

general purpose) ; Smith v. Nashua, etc., R. poration from restraining the use of engines

Co., 27 N. H. 86, 94, 59 Am. Dec. 364 (power thereon propelled by steam. Richmond, etc.,

to become common carrier of goods includes E. Co. v. Richmond, 26 Gratt. (Va.) 83.

power to become responsible as bailee after 58. Talmadge v. North American Coal, etc,

end of transit) ; Atty.-Gen. v. Stevens, 1 Co., 3 Head (Tenn.) 331; Tombigbee R. Co.

N. J. Eq. 369, 22 Am. Dec. 526 (power to v. Kneeland, 4 How. (U. S.) 16, 11 L. ed.

build railroad includes power to bridge nav- 855; Runyan v. Coster, 14 Pet. (U. S.) 122,

igable stream). And see the following cases

:

10 L. ed. 382; Augusta Bank v. Earle, 13

Colorado.— Vnion Gold Min. Co. v. Rocky Pet. (U. S.) 519, 587, 10 L. ed. 274.

Mountain Nat. Bank, 2 Colo. 248. 89- Talmadge v. North American Coal, etc.,

Connecticut.— New Haven v. Sargent, 38 Co., 3 Head (Tenn.) 337. See also supra.

Conn. 50, 9 Am. Rep. 360; Hope Mut. L. Ins. XII, B, 1, a et seq.

Co. V. Weed, 28 Conn. 51. 60. Aurora v. West, 9 Ind. 74.

Illinois.— Chandler v. Northern Cross R. For a leading exception to the doctrine of

Co., 18 111. 190; Newhall v. Galena, etc., E. the text with respect to ttZiro -yires acts which

Co.' 14 111. 273. ^i'^ fraudulent or tortious see imfra, XIX, A,

Indiana.— Protzman v. Indianapolis, etc., 6, a et seq.

R. Co., 9 Ind. 467, 68 Am. Dec. 650. 61. See supra, V, C, 11, a et seq.

Kentucky,—Bardstown, etc., R. Co. v. Met- 62. St. Louis v. Weber, 44 Mo. 547,

calfe, 4 Mete. 199, 81 Am. Dec. 541. 550.

[XVII, A, 4]
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expression to that effect in their charters or governing statutes, and of course in

the absence of express prohibitions, the same power to make and take contracts,

within the scope of ,the purposes of their creation, which natural persons have ;
^

and (2) that this power on the other hand is restricted to the purposes for which
the corporation has been created and cannot be lawfully exercised by it for other

purposes.^y

5. Powers of De Facto Corporations. If a corporation exists defacto, within

the meaning of principles already considered,^^ then the law will ascribe to it all

the powers which it would have possessed if it had been regularly organized

;

and this will include all these powers which are ascribed by implication of law to

corporations generally ; such as the power to make and take contracts, to acquire

and transmit property, to sue and be sued, etc. It can make any contracts,

including mortgages of after-acquired property, which the law authorizes corpo-

rations to make.*^ For instance a conveyance by or to a corporation defectively

organized but existing and exercising its franchises without interference by the

state will pass a good title, as least as against everyone save the state.*' So it is

not necessary to do more than to prove that a plaintiff suing as a corporation is

such defacto to enable it to maintain an action against any one other than the

state who has contracted with the corporation or who has done it a wrong.**

B. Financial Powers— I. Implied financial powers— a. General Principles

Stated. In deciding whether a corporation can make a particular contract, it is

said that we are to consider in the first place, whether its charter or some statute

binding upon it forbids or permits it to make such a contract ; and, if the charter

and statutory law are silent on the subject, in the second place, whether the power
to make such a contract may not be implied on the part of the corporation as

directly or incidentally necessary to enable it to fuliil the purpose of its existence,

or whether the contract is entirely foreign to that purpose.*" -

63. California.— Smith v. Eureka Flour
Mills Co., 6 Cal. 1.

Michigan.— Cicotte v. St. Anne Catholic,

etc., Church, 60 Mich. 552, 27 N. W.
682.

Missouri.— Liebke v. Knapp, 79 Mo. 22,

49 Am. Rep. 212; Baile v. St. Joseph F., etc.,

Ins. Co., 73 Mo. 371.

New York.— Barry v. Merchants' Exch.

Co., 1 Sandf. Ch. 280.

Ohio.— Reynolds v. Stark County, 5 Ohio
204.

Orejron.— Portland Lumbering, etc., Co. v.

East Portland, 18 Oreg. 21, 22 Pac. 536, 6

L. R. A. 290.

Pennsylvania.—Hand v. Clearfield Coal Co.,

143 Pa. St. 408, 22 Atl. 709, 29 Wkly. Notes

Cas. 9.

64. Alahama.— Morris v. Hall, 41 Ala.

510; Montgomery V. Montgomery, etc., Plank-

Road Co., 31 Ala. 76; Smith v. Alabama L.

Ins., etc., Co., 4 Ala. 558.

California.— Union Water Co. v. Murphy's
Flat Pluming Co., 22 Cal. 620.

Connecticut.— Converse v. Norwich, etc.,

Transp. Co., 33 Conn. 166; Naugatuck R. Co.

V. Waterbury Button Co., 24 Conn. 468; Hood
v. New York, etc., R. Co., 22 Conn. 1, 23

Conn. 609; Fuller v. Naugatuck R. Co., 21
Conn. 557 ; New York Firemen Ins. Co. v.

Ely, 5 Conn. 560l 13 Am. Dec. 100.

Missouri.— Detweiler v. Breckenkamp, 83
Mo. 45.

New York.— People v. Boston, etc., R. Co..
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70 N. Y. 569 ; Barry v. Merchants' Exch. Co.,

1 Sandf. Ch. 280.

United States.— Shields v. Ohio, 95 U. S.

319, 24 L. ed. 357; XJ. S. v. Louisville, etc..

Canal Co., 26 Fed. Cas. No. 15,633, 1 Flipp.

260, 4 Dill. 601. See also Columbia Bank v.

Patterson, 7 Cranch 299, 3 L. ed. 351.

65. See supra, I, 0, 1, a et seq.

66. McTighe v. Macon Constr. Co., 94 Ga.

306, 21 S. E. 701, 47 Am. St. Rep. 143, 32

L. R. A. 208.

67. Finch v. Ullman, 105 Mo. 255, 16 S. W.
863, 24 Am. St. Rep. 383 ; Doyle v. San Diego
Land, etc., Co., 46 Fed. 709.

68. Baltimore, etc., R. Co. r. Fifth Bap-
tist Church, 137 U. S. 568, 11 S. Ct. 185, 34'

L. ed. 784. See to the contrary under the

law of Louisiana Hincks v. Converse, 37 La.

Ann. 484; Workingmen's Accommodation
Bank r. Converse, 29 La. Ann. 369. Compare
Vredenburg v. Behan, 33 La. Ann. 627 ; Afri-

can M. E. Church v. New Orleans, 15 La.

Ann. 441.

For further illustrations of the principle

see Lamed v. Beal, 65 N. H. 184, 23 Atl. 149;

Lippincott v. Shaw Carriage Co., 25 Fed. 577.

Status of unconstitutional corporations un-

der early Michigan "Wild Cat" decisions,

which are deemed untenable. Hurlbut v.

Britain, 2 Dougl. (Mich.) 191: Smith v. Bar-

stow, 2 Dougl. (Mich.) 155. See also supra,

I, 0, 2, d.

69. Hart v. Missouri State Mut. F. & M.
Ins. Co., 21 Mo. 91, 92, per Scott, J.
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b. Implied Power to Borrow Money— (i) In General. Every corporation,

except those organized for public or governmental purposes, which may require

the use of money for carrying out the purposes of its organization has an implied

or incidental power to borrow money for such purposes, as much as an individual

has, although no such power is expressly granted in its charter ;
™ and to give the

customary evidences of debt therefor,''' and to add to this the customary security.''^

70. Colorado.— tlnion Gold Min. Co. v.

Eocky Mountain Nat. Bank, 2 Olo. 248.
Illinois.— Ward I'. Johnson, 95 111. 215.
Indiana.— Wright v. Hughes, 119 Ind. 324,

21 N. E. 907, 12 Am. St. Eep. 412.

New York.— Partridge v. Badger, 25 Barb.
146; Mead v. Keeler, 24 Barb. 20; Beers v.

Phoenix Glass Co., 14 Barb. 358; Barry v.

Merchants' Exch. Co., 1 Sandf. Ch. 280.

Tennessee.— Moss v. Harpeth Academy, 7
Heisk. 283.

71. See infra, XVII, C, 1, a; XVIII, A, I,

a, (I) et seq.

72. See infra, XVIII, B, 1, a.

Distinction between English and American
doctrine on this subject.— The reader is cau-
tioned that there is a vital distinction be-
tween the English and the American doctrine
on the subject of the power of a, corporation
to borrow money. The English decisions ap-
proach the subject with the presumption that
unless the power is conferred by the legisla-

ture it does not exist. Wenlock v. River Dee
Co., 36 Ch. D. 674, 56 L. J. Ch. 899, 57 L. T.
Hep. N. S. 401. Whereas as just seen the
American cases approach it with the presump-
tion that it does exist. In England it de-
pends largely upon the powers which the co-

adventurers have taken to themselves in their
articles of association, and the powers which
the shareholders have conferred upon the di-

rectors, this being a matter with respect to
which a majority of the shareholders can bind
the minority. Bryon v. Metropolitan Saloon
Omnibus Co., 3 De G. & J. 123, 60 Eng. Ch.
96. The strictness with which corporations
are confined in that country to the exercise of
the powers expressly granted is illustrated by
an English ease where a company was formed
to improve a river and the lands adjoining,
and for this purpose was empowered to bor-
row twenty- five thousand pounds on a mort-
gage. The directors borrowed eighty-five

thousand pounds, sixty thousand pounds of
which they applied in paying ofl^ a previous
mortgage. In an action to recover the eighty-
five thousand pounds and interest it was held
that plaintiff was entitled to recover only
twenty-five thousand pounds, and so much
more as had been applied in pajTnent of debts
and liabilities of the company properly in-

curred. Wenlock v. River Dee Co., 10 App.
Cas. 354, 49 J. P. 773, 54 L. J. Q. B. 577, 53
L. T. Rep. N. S. 62 [affirming 36 Ch. D. 675
note (affirmed in 19 Q. B. D. 155, 56 L. J.

Q. B. 589, 57 L. T. Rep. N. S. 320, 35 Wkly.
Rep. 822) ]. See further Landowners' West of

England Land Drainage, etc., Co. v. Ashford,

J 6 Ch.D.411, 50 L. J. Ch. 276, 44 L. T. Rep.
N. S. 20, borrowing powers under the forty-

second section of the English Companies
Clauses Act considered by Frye, J. Whether

building associations in England possess the

power to borrow see Lindley Comp. L. (5th

ed.) 189,190 [gttoted with citations of cases in

4 Thompson Corp. § 5699] . As to the distinc-

tion in English law between the power of the

corporation and that of the directors to bor-

row see Lindley Comp. L. (5th ed.) 190 [cit-

ing In re International L. Assur. Soc. L. R. 10

Eq. 312, 39 L. J. Ch. 667, 23 L. T. Rep. N. S.

350, 18 Wkly. Rep. 970; Wenlock ». River
Dee Co., 36 Ch. D. 674, 56 L. J. Ch. 899, 57

L. T. Rep. N. S. 401 ; In re Hamilton's Wind-
sor Ironworks, 12 Ch. D. 707, 40 L. T. Ren.
N. S. 569, 27 Wkly. Rep. 445 ; Maclae v. Suth-

erland, 2 C. L. R. 1320, 3 E. & B. 1, 18 Jur.

942, 23 L. J. Q. B. 229, 2 Wkly. Rep. 161, 77
E. C. L. 1 ; Bryon v. Metropolitan Saloon Om-
ni'„us Co., 3 De G. & J. 123, 60 Eng. Ch. 96

;

Royal British Bank v. Turquand, 5 E. & B.

248, 1 Jur. N. S. 1086, 24 L. J. Q. B. 327, 85
E. C. L. 248 [affirmed in 6 E. & B. 327, 2

Jur. N. S. 663, 25 L. J. Q. B. 317, 88 E. C. L.

327] ; In re Joint-Stock Co.'s Winding-up
Acts, 18 Jur. 885; Australasia Bank v. Aus-
tralia Bank, 12 Jur. 189, 6 Moore P. C. 152,

13 Eng. Reprint 642; Australian Auxiliary

Steam Clipper Co. p. Mounsey, 4 Jur. N. S.

1224, 4 Kay & J. 733, 27 L. J. Ch. 729, 6

Wkly. Rep. 734]. This distinction is not
pursued here, because it is deemed inappli-

cable under American law, where borrowing
powers are regarded as pertaining to mere de-

tails of business, when not restrained or pro-

hibited by constitution, statute, or charter,

and where the directors consequently wield
all those powers. The same may be said of

borrowing powers conferred by special delega-

tion from the shareholders, as to which see

Lindley Comp. L. (5th ed.) 190, 191. The
English decisions on this subject are not ex-

amined here, because under American con-

ceptions borrowing powers are implied and
do not proceed from power specially dele-

gated by the sharehholders. The same may
be said of the consequences under English law
of a corporation borrowing without power.
Those consequences are very severe. The
lender cannot in general recover the money
so borrowed (In re Companies Acts, 21
Q. B. D. 301 ; Chapleo v. Brunswick Perma-
nent Bldg. Soc, 6 Q. B. D. 696, 50 L. J. Q. B.
372, 44 L. T. Rep. N. S. 449, 29 Wkl". Rep.
529; Blackburn, etc., Ben. Bldg. Soc. v. Cun-
liff'e, 29 Ch. D. 902, 54 L. J. Ch. 1091, 53
L. T. Rep. N. S. 741 ; English Channel Steam-
ship Co. V. Rolt, 17 Ch. D. 715, 44 L. T. Rep.
N. S. 135 [doctrine conceded] ; Re Pooley
Hall Colliery Co., 21 L. T. Rep. N. S. 690,
18 Wkly. Rep. 201) unless he can show that
it has been applied to the legitimate purposes
of the company (In re National Permanent
Ben. Bldg. Soc, L. R. 5 Ch. 309, 34 J. P.

[XVII, B, 1, b, (I)]
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(ii) Scope and Extent of Poweb. The rule broadly is, that where author-

ity is given to a corporation to engage in a particular business, or to carry out a^

particular purpose, pecuniary or ideal, and there are no special restraints in its-

charter, it takes the power as a natural person enjoys it, with all its incidents and
accessories ; and that it may consequently borrow money to attain its legitimate

objects, precisely as an individual may, and may bind itself for the payment of

the same by any form of obligation not forbidden.'''^/^

(m) Possess This Power as an Incidental, and Not as a Principal,
Power, Unless Expressly Granted. But corporations possess this power as

an incidental and not as a principal power. They may not, unless expressly

authorized to do so by their charters, emit bonds, notes, or bills of credit intended
to circulate as money, and take in exchange therefor notes, mortgages, or other
securities. The issuing of paper credits as a principal business is ultra vires,.

unless the power has been expressly granted, and courts will not aid them in

341, 22 L. T. Rep. N. S. 284, 18 Wkly. Eep.
388 ; In re Cork, etc., R. Co., L. R. 4 Ch. 748,
39 L. J. Ch. 277, 21 L. T. Rep. N. S. 735, 18
Wkly. Rep. 26; Matter of Joint-Stock Co.'s'

Winding-up Act, 4 De G. M. & G. 19, 18 Jur.
710, 53 Eng. Oh. 16; Re Magdalena Steam
Nav. Co., Johns. 690, 6 Jur. N. S. 975, 29
L. J. Ch. 667, 8 Wkly. Rep. 329). Partial
applications of this principle were made in
Wenlock v. River Dee Co., 10 App, Cas. 354,
49 J. P. 773, 54 L. J. Q. B. 577, 53 L. T. Rep.
N. S. 62 [affirmed in 19 Q. B. D. 155, 57 L. T.
Rep. N. S. 320, 35 Wkly. Rep. 822 {affirming
36 Ch. D. 674. 56 L. J. Ch. 899, 57 L. T. Rep.
N. S. 401, 38 Ch. D. 534, 57 L. J. Ch. 946,
59 L. T. Rep. N. S. 485)]; Cunliffe v. Black-
burn, etc., Ben. Bldg. Soc, 9 App. Cas. 857,
54 L. J. Ch. 376, 52 L. T. Rep. N. 8. 225, 33
Wkly. Rep. 309 [affirming 22 Ch. D. 61, 52
L. J. Ch. 92, 48 L. T. Rep. N. S. 33, 31 Wkly.
Rep. 98, 29 Oh. D. 902, 54 L. J. Ch. 1091, 53
L. T. Rep. N. S. 741]; and in In re London,
etc., Assur. Co., 9 Wkly. Rep. 366, 10 Wkly.
Rep. 662. Sir Nathaniel Lindley concludes a
review of these cases with the following state-

ment of doctrine, which clearly does not ex-

press the American law :
" The mere fact

that the company has had the use of the
money is not enough to create an obligation
to repay it : so to hold would render nugatory
all prohibition against borrowing. Accord-
ingly where the managers of a building soci-

ety borrowed money for the society, but in ex-
cess of their powers, and the money so bor-
rowed was advanced to members on the secu-

rity of their shares, it was held that the lend-

ers had no claim against the society, either
as creditors at law or by reason of the appli-
cation of the money." Lindley Oomp. L. (5th
ed.) 238 [citing to the illustration In re; Na-
tional Permanent Ben. Bldg. Soc, L. R. 5 Oh.
309, 34 J. P. 341, 22 L. T. Rep. N. S. 284, 18
Wkly.' Rep. 388]. See further as to the conse-
quences under English law of a corporation
borrowing without power 4 Thompson Corp.
§ 5702, citing still other cases. Under that
law, if the directors of a corporation borrow
money of a, stranger, not having the power
so to do, and apply it to the purposes
of the company, and afterward repay it to the
stranger, they, the directors, may have in-
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demnity against the company and against its

shareholders. Hoare's Case, 30 Beav. 225, 2
Johns. & H. 229; Troup's Oaise, 29 Beav. 353;
In re Norwich Yarn Co., 22 Beav. 143, 2 Jur.
N. S. 940, 25 L. J. Ch. 601, 4 Wkly. Rep.
619; In re National Patent Steam Fuel Co.,

1 Dr. & Sm. 55; British Provident Soc. v.

Norton, 9 Jur. N. S. 1308, 9 L. T. Rep. N. S.

598, 2 New Rep. 147, 12 Wkly. Rep. 142;
Lowndes v. Garnett, etc., Gold Min. Co. of
America, 3 New Rep. 601. Sir Nathaniel
Lindley comments unfavorably on these de-

cisions. Lindley Oomp. L. (5th ed.) 383.
They led up to a meritorious class of hold-
ings, made in some cases and denied in others,
to the effect that, where the creditor advanced
the money directly to the company, yet he
might prove up a claim for reimbursement, to-

the extent to which the money advanced by
him had been employed in the legitimate busi-

ness of the company. Under English law, al-

though the borrower cannot recover from the
company, as a debt, money loaned by him to
it in excess of its powers, yet he may be sub-
rogated to any securities which the company
may have obtained by means of the money
loaned, as wliere it has used it to take up a
mortgage. Wenlock v. River Dee Co., 19
Q. B. D. 155, 56 L. J. Q. B. 589, 57 L. T. Rep.
N. S. 320, 35 Wkly. Rep. 822 [affirming 10
App. Cas. 354, 49 J. P. 773, 54 L. J. Q. B.

577, 53 L. T. Rep. N. S. 62 {affirming 36
Ch. D. 675 note, 38 Oh. D. 534, 57 L. J. Ch.
946, 59 L. T. Rep. N. S. 485) ]. See also Cun-
liffe V. Blackburn, etc., Ben. Bldg. Soc, 9
App. Cas. 857, 54 L. J. Ch. 376, 52 L. T. Rep.
N. S. 225, 33 Wkly. Rep. 309 [affirming 22
Ch. D. 61, 52 L. J. Oh. 92, 48 L. T. Rep. N. S.

33, 31 Wkly. Rep. 98, 29 Ch. D. 902, 54 L. J.

Ch. 1091, 53 L. T. Rep. N. S. 741].
73. Wright v. Hughes, 119 Ind. 324, 21

N." E. 907, 12 Am. St. Rep. 412; Smith v.

Law, 21 N. Y. 296; Curtis v. Leavitt, 15
N. Y. 9; In re Hercules Mut. L. Assur. Soc,
12 Fed. Cas. No. 6,402, 6 Ben. 35. That a cor-

poration must act according to this, even in

borrowing money, was laid down in the unique
opinion of Bleckley, J., in Harriman r. First
Bryan Baptist Church, 63 Ga.' 186, 36 Am.
Rep. 117, where the power to raise money by
a steamboat excursion was denied to a relig-
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executing contracts originating, in this way, although they will not deny to the

public a remedy on such obligations.'i/^'

(it) To What Corporations Tsis Powhr Ascribed. This power has been
ascribed to manufacturing,''^ railway,™ banking,'^ insurance,''^ and even to eleemosy-

nary corporations." For instance it has been held that a corporation, organized

for the manufacture of copper and brass goods, may borrow money to buy at low
prices, raw material, in excess of its immediate needs ; ^ that a railroad company
may borrow money for carrying out the purposes of its creation, although its

charter provides that its funds shall be raised by share subscriptions ;
^ and that a

fire-insurance company, whether organized on the stock ^^ or mutuaP^ plan, may
borrow money to pay its losses. So it is held that a corporation possessing gen-

eral banking powers, but whose charter says nothing aboiit borrowing money,
nevertheless possesses this power, without more specific authority therefor.^

(v) Construction op Gbarters Conferring and Excluding Tbis Power.
Under a body of statutes authorizing any mining company " to enter into any
obligations or contracts, essential to tlie transaction of its ordinary afliairs, or for

the purposes for which it was created," and clothing its directors with authority

to. exercise its corporate powers in the conduct and control of its business and
property, it has been held that they may borrow money for its purposes and
authorize certain of its oificers to negotiate loans, to execute notes, and to sign

checks drawn against its bank-account, and that such authority may be otherwise

shown than by the oflacial record of its proceedings.^^ On the other hand, where
the charter of a turnpike company empowered it to lay a tax upon property-

owners along its road to aid in its completion, it was held that it was not thereby
authorized to borrow money to hasten the work and to charge the taxpayers

with interest thereon.^'

(vi) Construction op Constitutional and Statutory Provisions Limit-
ing Power op Corporations Witb Respect to Creation op Pebts. Con-
stitutional and statutory provisions placing a limitation upon the amount of

indebtedness which corporations may incur have been enacted in many states.^

Sucli a constitutional provision does not prohibit a corporation from borrowing

"

ious corporation, one of the excursionists hav- 80. National Shoe, etc.. Bank's Appeal, 55

ing been "threatened with a most profane Conn. 469, 12 Atl. 646.

form of immersion." 81. Union Bank v. Jacobs, 6 Humphr.
74. Smith v. Alabama L. Ins., etc., Co., (Tenn.) 515.

4 Ala. 558. 82. Furniss v. Gilchrist, 1 Sandf. (N. Y.)

75. Oxford Iron Co. v. Spradley, 46 Ala. 53.

98 ; National Shoe, etc.. Bank's Appeal, 55 83. Orr v. Mercer County Mut. P. Ins. Co.,

Conn. 469, 12 Atl. 646; Burr v. McDonald, 3 114 Pa. St. 387, 6 Atl. 696.

Gratt. (Va.) 215. 84. Donnell v. Lewis County Sav. Bank,
76. Union Bank v. Jacobs, 6 Humphr. 80 Mo. 165; Eingling v. Kohn, 6 Mo. App.

(Tenn.) 515. 333; Curtis v. Leavitt, 15 N. Y. 9 [affirming

77. Donnell v. Lewis County Sav. Bank, on this point 17 Barb. (N. Y.) 309].

80 Mo. 165 ; Eingling v. Kohn, 6 Mo. App. 333

;

85. Mahoney Min. Co. v. Anglo-Californian

Curtis V. Leavitt, 15 N. Y. 9 [affirming on Bank, 104 U. S. 192, 26 L. ed. 707.

this point 17 Barb. (N. Y.) 309]; Maclae r. 86. Lewis, etc., Turnpike Road Co. v.

Sutherland, 2 C. L. R. 1320, 3 E. & B. 1, 18 Thomas, (Ky. 1887) 3 S. W. 907. For a re-

Jur. 942, 23 L. J. Q. B. 229, 2 Wkly. Ret). stricted view of this subject, which can
161, 77 E. C. ,L. 1 ; Royal British Bank v. scarcely commend itself to American courts,

Turquand, 5 E. & B. 248, 1 Jur. N. S. 1086, resulting in the conclusion that the assent

24 L. J. Q. B. 327, 85 E. C. L. 248 [affirmed of every individual member of the corpora-

in 6 E. & B. 327, 2 Jur. N. S. 663, 25 L. J. tion will not make valid a loan beyond the

Q. B. 317, 88 E. C. L. 327] ; In re Joint Stock sum which the company is empowered by its

Co.'s Winding-up Acts, 18 Jur. 885; Aus- governing statute to borrow, there being no
tralasia Bank v. Australia Bank, 12 Jur. 189, positive prohibition, see Wenlock v. River Dee
6 Moore P. C. 152, 13 Eng. Reprint 642. Co., 36 Ch. D. 674, 56 L. J. Ch. 899, 57 L. T.

78. Furniss V. Gilchrist, 1 Sandf. (N. Y.) Rep. N. S. 401.

53; Orr v. Mercer County Mut. F. Ins. Co., 87. These have been considered when deal-

114 Pa. St. 387, 6 Atl. 696. ing "^^'ith the liabilities of shareholders to

79. Moss V. Harpeth Academy, 7 Heisk. creditors of corporation (see supra, VIII),
(Tenn.) 283. ^nd will be further considered when dealing

[XVII, B, 1, b, (vi)]
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money from one party to pay an existing and overdue indebtedness to another
party, because this does not increase its indebtedness.*^ But an indebtedness

created for the purpose of purchasing real estate, of erecting buildings for the

prosecution of the business of the corporation, and not intended to discharge

existing obligations, or to secure their payment, and not arising in the ordinary

operations of the corporation, by the employment of labor and purchase of mate-
rials, is an increase of indebtedness within the meaning of such a prohibition.^

Under a statute authorizing corporations to borrow money not exceeding their

authorized capital stock, a loan to a corporation in excess of its authorized stock

is not invalid up to that amount.*"

(vii) Rights of Creditors Where Debts Are Created in Excess of
Statutory Limit. By the American law, where there is a statute imposing a

limit upon corporations in respect of the amount of debts which they can incur,

a creditor who does not know that the limit has been exceeded, and who has no
reasonable ground to believe that such is the fact, may enforce the obligation of

the contract against the corporation.^' The American courts have adopted this

rule under the stress of justice, seeking to found it sometimes on the view that

the statute is directory merely,*^ or that the corporation is estopped from setting

up such a defense after having enjoyed the benefit of the contract, especially

where the money thus borrowed has been used in conducting the legitimate busi-

ness of the corporation, with the knowledge and consent of all the shareholders.'^

(vni) Power of Officers to Borrow For Company. With respect to

the directors, the power is presumed, since it is a mere business power, and they

with corporate bonds (see infra, XVIII, A,

1, c).

88. Powell V. Blair, 7 Pa. Co. Ct. 492

[affirmed in 133 Pa. St. 550, 19 Atl. 559], the
prohibition was against the increase of in-

debtedness without the consent of a majority
of the shareholders.

89. Nicholas v. Putnam Maeh. Co., 7

Northam. Co. Rep. (Pa.) 137.

90. Moon Bros. Carriage Co. v. Waxahachie
Grain, etc., Co., 13 Tex. Civ. App. 103, 35

S. W. 337 [writ of error denied in 89 Tex.

511, &5 S. W. 1047]. That the directors of a
corporation are not prohibited from creating

an original bonded indebtedness by a statute

prohibiting them from increasing a bonded in-

debtedness and requiring a meeting of the

shareholders to accomplish that purpose was
held in Smith v. Ferries, etc., E. Co., (Cal.

1897) 51 Pac. 710. Further as to the con-

struction of such statutes and charters see

Barry v. Merchants' Bxch. Co., 1 Sandf. Ch.

(N. Y.) 280; Com. v. Lehigh Ave. R. Co., 6

Pa. Co. Ct. 557. That non-negotiable notes

secured by mortgages, given for advances of

money and materials for the improvement of

corporate property, are not a fictitious indebt-
edness or a bonded indebtedness, within the

meaning of a constitutional provision, and a
statute prohibiting the directors of corpora-
tions from creating debts larger than the
prescribed capital stock, etc., see Underbill v.

Santa Barbara Land, etc., Co., 93 Cal. 300,
28 Pac. 1049. It seems that a constitutional
restriction, followed and enforced by a statute,
as to the manner of incurring corporate debts,
by requiring the consent of a majority in
value of the shares, does not apply to corpora-
tions operating under existing charters. Lewis
V. Jeffries, 86 Pa. St. 340.

[XVII, B, 1, b, (VI)]

91. Iowa.— Humphrey v. Patrons' Mercan-
tile Assoc, 50 Iowa 607.

Kansas.— Sherman Center Town Co. v. Mor-
ris, 43 Kan. 282, 23 Pac. 569, 19 Am. St. Rep.
134.

Minnesota.— Kraniger v. People's Bldg.

Soc, 60 Minn. 94, 61 N. W. 904.

Neio Hampshire.— Ossipee Hosiery, etc:,

Mfg. Co. V. Canney, 54 N. H. 295.

United States.— AUis v. Jones, 45 Fed.
148; Wood v. Corry Water Works Co., 44
Fed. 146, 12 L! R. A. 168. Contra, Weber v.

Spokane Nat. Bank, 50 Fed. 735.
Doctrine of ultra vires not applied.—^Where

a creditor of a corporation had no knowledge
that the corporation had exceeded the limit
beyond which it was forbidden by statute to

contract debts, and could not by inquiry have
ascertained that fact, it was held that the
doctrine of ultra vires would not be applied
to him. Ossipee Hosiery, etc., Mfg. Co. v.

Canney, 54 N. H. 295.

92. She'rman Center Town Co. ;;. Morris,

43 Kan. 282, 23 Pac. 569, 19 Am. St. Rep.
134.

93. Allis V. Jones, 45 Fed. 148.

Rule as to strictly public corporations.

—

This rule does not apply with respect to
strictly public corporations (Daviess County
V. Dickinson, 117 U. S. 657, 6 S. Ct. 897, 29
L. ed. 1026; Litchfield v. Ballou, 114 U. S.

190, 5 S. Ct. 820, 29 L. ed. 132; Crampton v.

Zabriskie, 101 U. S. 601, 25 L. ed. 1070), but
even here the money thus advanced may bo
recovered back in an action for money had
and received (Louisiana City v. Wood, 102
U. S. 294, 26 L. ed. 153).
That shares issued and turned over to other

corporations in consideration of transfers by
them of property of various kinds is " sub-
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wield all the powers of the corporation for the purpose of conducting its busi-

ness.'* But in the case of other ministerial officers, the power ought to be proved

;

although in such cases it is not necessary that it should be proved by the produc-

tion of an official record, but it may be proved by circumstances.'^ As already

seen this power has been judicially ascribed to the pre8ident,'5-and to other man-
aging agents of corporations; and it has been ascribed to the cashier of a

bank.''

(ix) WhenNot Neoessamy to Show That Corporation Received Bene-
fit OF Money Loaned to It. Manifestly where the company has the power to

borrow, and where, as in ordinary cases under American law, the directors wield

the borrowing powers of the company, if in the absence of collusion or fraud

affecting the lender they borrow money for the purposes of the corporation, it is

not necessary for him, in order to maintain his legal or equitable remedies against

the corporation, its shareholders, or sureties, to show that the money so borrowed
was actually appropriated to its use,'* and this on a principle already stated that

•one who in good faith advances money to a trustee is not concerned with liis

subsequent disposition of it as a part of the trust fund.''

2. Power of Corporations to Lend Out Their Funds— a. In General. Except
in the case of those corporations which possess banking powers, it may be

assumed that the power of corporations to lend their funds, except their surplus

and unemployed funds, will not be implied ; but if it is possessed at all, it must
be found in their charters or governing statutes. The power to lend out its

surplus funds has been ascribed to a railroad company,' to an insurance

company,^ to a mutual benefit society,^ and to a manufacturing company.*
b. Power to Lend Financial Aid to Customer. It also seems a reasonable con-

clusion that a trading, mining, or manufacturing corporation may extend finan-

cial aid to a customer whenever the exigencies of its own business make such a

course expedient, a rule, the necessity of which business men will readily

understand.'

e. Charters Under Which Power to Lend Out Their Funds Is Denied. In the

state of JSTew York at an early period, when it was the policy of the state to make
a monopoly of the business of banking, the power of other than banking corpora-

tions to lend out their money by discounting or purchasing commercial paper was
denied, and such transactions were held void in the sense that they could not form

scribed capital stock " within the meaning of C. J., in McFarlan v. Tritoa Ins. Co., 4 Den.
a statute see Smith v. Ferries, etc., R. Co., (N. Y.) 392.

(Cal. 1897) 51 Pac. 710. 3. Western Boatmen's Benev. Assoc, v.

94. See supra, IX, C, 1 et seq. Kribben, 48 Mo. 37.

95. Mahoney Min. Co. v. Anglo-Californian 4. Dock v. Schlichter Jute Cordage Co., 167

Bank, 104 U. S. 192, 26 L. ed. 707. Pa. St. 370, 31 Atl. 656. So also under an act

96. See supra, X, A, 1, b, (ii), (B). incorporating a company for the purpose of

97. Kingling v. Kohn, 6 Mo. App. 333. The granting annuities, insuring lives, and loan-

court referred to New Haven City Bank v. ing money on bond and mortgage, which lat-

Perkins, 4 Bosw. (N. Y.) 420, where the ter power was to cease, by a provision of the

same point was ruled on analogous facts, and act, at the expiration of fifteen years, it was
also to Barnes v. Ontario Bank, 19 N. Y. held that the company had power to lend

152, where such power in the cashier of a money on bond and mortgage after fifteen

bank was conceded. years had expired, inasmuch as the continu-

98. Borland v. Haven, 37 Fed. 394, 13 Sawy. ing of the two first powers made it necessary

551. for them to invest their funds in order to

99. 4 Thompson Corp. § 4930. carry on their business. Farmers' Loan, etc..

Loan to president treated as loan to com- Co. v. Clowes, 4 Edw. (N. Y.) 575. A corpo-

pany.— For circumstances under which ad- ration organized for the purpose of establish-

vances to the president of a corporation were ing and operating a theater has power to bor-

treated as advances to the corporation see row money and loan it to a lessee of the thea-

Poole V. West Point Butter, etc., Assoc, 30 ter, for the purpose of keeping the theater

Fed. 513. running. Thoma v. East End Opera House
1. North Carolina E. Co. v. Moore, 70 Co., 30 Pittsb. Leg. J. N. S. 230.

N. C. 6. 5. Holmes v. Willard, 125 N. Y. 75, 25 N. E.

2. Such was the intimation of Brown, 1083, 34 N. Y. St. 455, 11 L. E. A. 170 [af-

[70] [XVII. B. 2, e]
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the basis of an action.* These eases proceed upon the principle that a contract

made with a corporation for the loan of money as well as the security taken on
the loan is void if the power to lend money be not expressly given or necessarily

incident to the power given to the corporation by its charterJ At a later period
in Alabama the same conclusion was reached with respect to a grand lodge of
Masons/ and also with respect to a corporation chartered by the name of the
" State Grange of the Patrons of Husbandry of Alabama " ;

' and no doubt other
decisions could be found of the same nature.

d. Power to Lend on Partieular Securities. A charter empowering a bank to

"deal in bullion, gold and silver coin, promissory notes, mortgages, bills of
exchange, public stock, or any collateral security " did not prohibit it from acquir-

ing a promissory note otherwise than as collateral security."* According to old

doctrine an insurance company which is clothed with power to lend money on
bottomry, respondentia, mortgages, real estate, or chattels generally, but is pro-

hibited from exercising banking powers, or from engaging in trade, or other biasi-

ness, except that of insuring property, has no power to lend its money by
discounting notes. A note so discounted by it is void, and it cannot recover
upon it."/

e. Doetrine That Corporation Cannot Recover on Security Taken For Illegal

Loan. It was a strictly logical consequence of the doetrine that a corporation

cannot lend out its funds unless thereto authorized by charter or statute to hold
that there could be no recovery upon the security thus illegally taken for the loan.

And it was equally logical to hold that there could be no recovery, in an action

on such a security, on a common count for money had and received ; since this

would equally be to give effect to tlie illegal contract.'^

f. But Can Recover Money Back in Action For Money Had and Received.

But the stress of justice drove the courts into the subtlety that, while the security

taken for tlie illegal loan was void and could not afford a foundation for an action,

yet t|ie corporation might nevertheless recover back the money so illegally

advanced to the borrower, in an action for money had and received ; and that this

might be done under the common count in an action on the security.^' Even in

case of loans which are prohibited by statute, the modern doctrine is that the

corporation may recover the money back unless the governing statute says that it

firming 5 N. Y. Suppl. 610]. See also Piatt railway company. In re Accident Ins. Co.'s

r. Birmingham Axle Co., 41 Conn. 255, not Investments, 4 Pa. Dist. 227, 16 Pa. Co. Ct.

ultra vires under particular circumstances to 312. Power of a*Pennsylvania corporation to
make a single temporary loan to its secre- ratify a, contract whereby the corporation
tary. transfers bonds and stock to an officer in con-

6. New York Firemen Ins. Co. r. Bennett, sideration of his agreement to purchase prop-
5 Conn. 574, 13 Am. Dec. 109; New York Fire- eity for it. Danville, etc., R. Co. v. Kase,
men Ins. Co. v. Ely, 5 Conn. 560, 13 Am. Dec. (Pa. 189S) 39 Atl. 301, 41 Wkly. Notes Cas.

100; Life & F. Ins. Co. v. Mechanics' F. Ins. (Pa.) 411.

Co., 7 Wend. (N. Y.) 31; North River Ins. 12. Grand Lodge v.. Waddill, 36 Ala. 313.

Co. V. Lawrence, 3 Wend. (N. Y.) 482; New To the same effect see Beach v. Fulton Bank,
York Firemen Ins. Co. v. Ely, 2 Cow. (N. Y.) 3 Wend. (N. Y.) 573. That a corporation
078. cannot maintain an action on the security see

7. Beach v. Fulton Bank, 3 Wend. (N. Y.) Columbia Bridge Co. v. Kline, Brightly (Pa.)
573. 320.

8. Grand Lodge v. Waddill, 36 Ala. 313. 13. The doctrine seems to have had its

9. Chambers v. Falkner, 65 Ala. 448. foundation in Robinson v. Bland, 2 Burr.
10. State Bank v. Criswell, 15 Ark. 1077. See also U. S. Trust Co. v. Brady, 20

230. Barb. (N. Y.) 119; Utica Ins. Co. v. Kip, 8

11. New York Firemen Ins. Co. v. Bennett, Cow. (N. Y.) 20. Compare Albert v. Balti-

5 Conn. 574, 13 Am. Dec. 109 ; New York more, 2 Md. 159. For a decision to the
Firemen Ins. Co. v. Ely, 5 Conn. 560, 13 Am. effect that a loan fgr which a note is taken,
Dec. 100. Power of a joint-stock insurance payable on demand, is not a loan on personal
corporation in Pennsylvania to invest its capi- security within the meaning of a statutory
tal in such funds as it may deem most judi- prohibition, the note not being a security,
cious, and consequently, under the authority but a mere evidence of indebtedness, see U. S.
of a statute, in the bonds of a solvent street Trust Co. v. Brady, 20 Barb. (N. Y.) 119.

[XVII, B, 2, e]
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shall not." lu reaching this result the courts have quoted a pertinent dictmot of

Lord Mansfield :
" It is very material that the statute itself, by the distii^ietion it

makes, has marked the criminal ; for the penalties are all on one side." '^ Other
courts reach the same result on a principle hereafter discussed^ that where an

ulti'a vires contract has been fully executed on one side thpother contracting

party is estopped from setting up the want of power to mak6 it.^°

g. Power to Assign Securities Given For Loans. A cof^oration which has the

power to lend its money and take securities therefor has therefore by necessary

implication the power to assign and transfer those securities. For instance if a

corporation has power to enter into contracts for the loan of its money and to

take real-estate security therefor, it follows that it has jjower to sell and assign

such securities." On this principle it has been held that where a bank is author-

ized by its charter to have, possess, etc., lands, goods, etc., of what kind so ever,

it cannot be restrained by a subsequently enacted statute from transferring its

notes, bills receivable, etc., by indorsement or otherwise, but that such a statute

impairs the obligation of the contract embodied in its charter, within the mean-
ing of the constitution of the United States.^^

h. Statutory Power to Raise Money by Means of Lottery, When Exhausted.

A statutory power to manage a lottery for the purpose of raising any sum not

exceeding one hundred thousand dollars, for a specified public purpose, is com-
pletely exhausted when the one hundred thousand dollars have been raised ; and
this is so whether the grant is in the hands of the original grantees or of pur-

chasers from them.''

3. Power to Lay Taxes, In the history of corporations it will be found that

corporations other than municipal have been created with the power to lay taxes.

A corporation possessing such an extraordinary power will on the clearest grounds
be limited in the exercise of it to the specific objects intended by the legislature

to be accomplished in granting it.^

4. Power to Hold Shares in Oth^r Corporations — a. In General. One cor-

poration cannot, unless authorized thereto by its governing statute, make a valid

subscription to the stock of another corporation, or otherwise become a share-

holder,^' unless for the purpose of receiving payment of or security for a debt

14. Lester v. Howard Bank, 33 Md. 558, 18. Planters' Bank v. Sharp, 6 How. (U. S.)

3 Am. Kep. 211 [distinguishing Albert v. Bal- 301, 12 L. ed. 447.

timore, 2 Md. 159] ,• Bowditeh v. New England 19. Com. v. Frankfort, 13 Bush (Ky.) 185.

Mut. L. Ins. Co., 141 Mass. 292, 4 N. E. 798, 20. Beaty v. Knowler, 4 Pet. (U. S.) 152,

55 Am. Rep. 474; Davis Sewing-Mach. Co. v. 7 L. ed. 813 [affirming 14 Fed. Cas. No. 7,896,
Best, 30 Hun (N. Y.) 638; G«rmantown 1 McLean 41].

Farmers' Mut. Ins. Co. v. Dhein, 43 Wis. 21. See supra, VI, G, 2, a et seq. See also

420, 28 Am. Kep. 549 (circumstances under the following cases:

which an insurance company may maintain Alabama.— Woods v. Memphis, etc., R. Co.,

am action on the security given for a loan 5 R. & Corp. L. J. 372.

made in excess of its charter powers )

.

, New Jersey.— New Jersey Cent. R. Co. v.

15. Browning v. Morris, Cowp. 790, 793. Pennsylvania R. Co., 31 N. J. Eq. 475.

See also Harris v. Runnels, 12 How. (U. S.) New York.— Berry v. Yates, 24 Barb. 199.

79, 13 L. ed. 901; Williams v. Hedley, 8 Ohio.— Valley R. Co. «;. Lake Erie Iron Co.,

East 378; Jaques v. Golightly, 2 W. Bl. 46j0hio St. 44, 18 N. E. 486, 1 L. R. A. 412.
1073 (in which cases distinctions are taken Tennessee.— McMillen Marble Co. v. Har-
between prohibited contracts which are wholly vey,\ 92 Tenn. 115, 20 S. W. 427,, 36 Am. St.'

void and those which for certain reasons are Rep.\71, 18 L. R. A. 252.

enforceable ) . That an improper condition im- Vriited States.— Sumner v. Marcy, 23 Fed.
posed by one of the projectors of a corpora- Cas. j^o. 13,609, 3 Woodb. & M. 105.

tion, prior to its organization, upon a loan to Illustrations.— Thus an insurance company
be made to it after its organization, will not has no authority to subscribe to the stock of
inva;li'date the transaction, unless the com- a mutual insurance company and agree to
pany in its corporate capacity has adopted give its notes in advance for premiums on in-

aud ratified it, see Central Park F. Ins. Co. v. surances subsequently to be effected. Berry v.

Gallaghan, 41 Barb. (N. Y.) 448. Yates, 24 Barb. (N. Y.) 199. Manufacturing
16. See infra, XVII, F, 2, c, (i), (a) et corporation in New York not authorized by

seq. statute to acquire the stock of a rival con-
17. Detweiler v. Breckenkamp, 83 Mo. 45. cem which has ceased to do business, for the

[XVII, B, 4, a]
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owing to it ;
^^ and even then it seems that while it may receive dividends it will

not be allowed to exercise the power of controlling the corporation whose shares

it has acquired, by voting them as a shareholder, but that its attempt so to vote

may be enjoined by the other shareholders.^ Moreover if a corporation pur-

chases the shares of stock of another corporation on a credit, and gives its prom-
issory note therefor, it will not be allowed to defend an action upon the note on
the ground that it had no power so to acquire the shares,^ on principles elsewhere

considered.^ And the holder of such a judgment, when recovered, has the same
remedy against the shareholders of the corporation thus unlawfully purchasing

the shares of another corporation, which he would have on any other valid judg-

ment.^' The reasons which operate to exclude an implied power in one corpora-

tion to become the owner of shares in another are stronger in the case of an
unlimited company, or in the case where the shares are not fully paid up ; since

in either case, if the company whose shares are thus purchased becomes insolvent,

the company which becomes a shareholder therein will be liable to be put on the

list of its eontributories, as it is called in England, that is to say, in the case of an
unlimited company where the shares are not paid up, to contribute its ratable

share ; or in the case of a limited company, where the shares are not paid up, to

contribute its ratable share to the extent of their par value toward liquidating the

debts of the company. This it has been clearly and strongly pointed out ^ has

the effect of making one company a partner in another company. It is too plain

for any argument that unless an express power to that end has been conferred,

the directors of one corporation or company cannot involve their shareholders or

the trust funds in their hands in the liability created by entering into a partner-

ship with another corporation or company.^
b. Such Purchases Void When Resorted to For Purpose of Enabling One Cor-

poration to Control Another — (i) In General. Such purchases are the subject

of special disfavor where one corporation purchases the shares of another corpo-

ration engaged in a similar business, for the express purpose of absorbing and
controlling it, with a view of defeating competition ; and the more so where the

purchasing corporation is a foreign, and the absorbed corporation a domestic, one.^'

(ii) YoiD Under Federal Anti-Trust Iaw. A scheme by which a third

corporation is formed to acquire and hold the shares of two competing railway cor-

porations is void under the act of congress known as the Sherman Anti-Trust Law.^
e. Legislature May Authorize Such Purchases. The legislature may author-

ize one corporation to subscribe to the capital stock of another, and such a statute

is not unconstitutional.^^

purpose of preventing reorganization and ob- which it is unable to redeem, makes further

taining its patronage. Ite la Vergne Re- advances secured by its bonds and stocks,

frigerating Mach. Co. v. German Sav. Inst., Taylor County Ct. v. Baltimore, etc., E. Co.,

175 U. S. 40, 20 S. Ct. 20, 44 L. ed. 65. Want 35 Fed. 161.

of power in a corporation organized for "the 24. Milbank«.NewYork,etc.,R.Co.,64 How.
purpose of manufacturing," etc., to become a Pr. (N. Y.) 20. See also supra, IV, F, 10, b.

negotiator or broker of bonds on commission. 34. Holmes, etc., Mfg. Co. v. Holmes, etc.,

Peek-Williams Heating, etc., Co. v. Board of Metal Co., 53 Hun (N. Y.) 52, 5 N. Y. Suppl.

Education, 6 Okla. 279, 50 Pac. 236. 937, 25 N. Y. St. 538.

22. A statute prohibiting a corporation or- 25. See infra, XVII, C, 2.

ganized under it from using any of its funds 26. Sumner v. Marcy, 23 Fed. Cas. No.
in the purchase of any stock in any other 13,609, 3 Woodb. & M. 105.

corporation does not limit its' power to take 27. In re European Soc. Arbitration Acts,

such stock in payment of a debt. Holmes, 8 Ch. D. 679, 39 L. T. Rep. N. S. 136, 27
etc., Mfg. Co. V. Holmes, etc.. Metal Co., 127 Wkly. Rep. 88.

N. y. 252, 27 N. E. 831, 24 Am. St. Rep. 28. See supra, VI, G, 2, a.

448, 38 N. Y. St. 155. It has been held that 29. McMillen Marble Co. v. Harvey, 92
a statute forbidding one corporation to sub- Teon. 115, 20 S. W. 427, 36 Am. St. Rep.
scribe for or purchase stock or securities of 71, 18 L. R. A. 252.

another corporation, except in payment of a 30. Minnesota v. Northern Securities Co.,

hona fide debt, does not apply to a case where 123 Fed. 692.

one corporation, which has made advances to 31. White v. Syracuse, etc., R. Co., 14 Barb,
another on the security of its mortgage bonds, (N. Y.) 559.

[XVII, B, 4, a]
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5. Power of Corporation to Own Its Own Shares. In tlie absence of a statute

denying the right, a corporation may purchase and dispose of its own stock,

provided the transaction is made in good faith and without causing injury to its

creditors.^3/'

6. Usury by Corporations. A charter authorizing a particular corporation to

issue mortgage bonds bearing interest at a rate not to exceed ten per cent per
aimum contravenes a constitutional provision requiring the legislature to fix the

rate of interest, which shall be uniform throughout the state.^. It is not usury
for an insurance company in making a loan to require the bori'ower to insure the

mortgaged premises with the company, and to pay a premium for the insurance

in addition to the legal rate of interest.** A legislative charter which grants to

an incorporated company the power to contract, without limit, for commissions,
in addition to lawful interest, does not enable the corporation to take usury under
the name of commissions.^'

7. Power to Become Surety For, or Lend Credit To, Another Person or Cor-

poration— a. In General. With the exception of those corporations, such as trust

and guaranty companies, which are organized for the express purpose of becoming
siireties for other persons or corporations, and with other exceptions elsewliere

stated,^^ it may be laid down as a general rule that no corporation has the power,
by any form of contract or indorsement, to become a guarantor or surety or other-

wise to lend its credit to another person or corporation.*^

b. To What Corporations This Power Denied. This power has been denied to -

banking,^ to insurance,*' to railroad,^ to plank-road,^^ and to other transportation v

companies,*^ to manufacturing companies,^ and to building and loan associations.**

32. Shoemaker v. Washburn Lumber Co.,

97 Wis. 585, 73 N. W. 333.

33. McKinney v. Memphis Overton Hotel
Co., 12 Heisk. (Tenn.) 104.

34. New York F. Ins. Co. v. Donaldson, 3

Edw. (N. Y.) 199 [folloiving XJtica Ins. Co.
V. Cadwell, 3 Wend. (N. Y.) 296].

35. Johnson v. Griffin Banking, etc., Co., 55
Ga. 691.

36. See infra, XVII, B, 7, c.

37. Alahama.— Smith v. Alabama L. Ins.,

etc., Co., 4 Ala. 558.

Illinois.— Rogers v. Jewell Belting Co.,

184 111. 574, 56 N. E. 1017 Ireversing 84 111.

App. 249, holding that where a corporation
is without power to become a surety on the
notes of another corporation the fact that
such contract of suretyship is based upon an
independent consideration does not render the
corporation liable thereon].

Indiana.— Smead v. Indianapolis, etc., R.
Co., 11 Ind. 104.

Iowa.— Lucas v. White Line Transfer Co.,

70 Iowa 541, 30 N. W. 771, 59 Am. Ren.
449.

Massachusetts.— Davis v. Old Colony R.

Co., 131 Mass. 258, 41 Am. Rep. 221.

New York.— Berry v. Yates, 24 Barb. 199

;

Filon V. Miller Brewing Co., 15 N. Y. Suppl.

57, 38 N. Y. St. 602.

Pennsylvania.—Culver v. Reno Real Estate

Co., 91 Pa. St. 367.

Tennessee.— Elevator Co. r,. Memphis, etc.,

R. Co., 85 Tenn. 703, 5 S. W. 52, 4 Am. St.

Rep. 798.

Wisconsin.— Madison, etc.. Plank Road
Co. V. Watertown, etc.. Plank Road Co., 7

Wis. 59, holding that the guarantor corpora-

tion cannot enforce a mortgage on the faith

of which the guaranty was given.

England.— Crewer, etc.. United Min. Co. i;.

Willyams, 14 Wkly. Rep. 1003 [recogniised in

Haddon v. Ayers, 5 Jur. N. S. 408].

Canada.— Johansen v. Chaplin, 6 Montreal
Q. B. 111.

See also infra, XVII, C, 4, a, (i) et seq.

38. Johansen v. Chaplin, 6 Montreal Q. B.
111.

39. Smith v. Alabama L. Ins., etc., Co., 4
Ala. 558; Berry v. Yates, 24 Barb. (N. Y.)
199.

40. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104; Davis v. Old Colony R. Co., 131

Mass. 258, 41 Am. Rep. 221 ; Memphis Grain,
etc., Co. v. Memphis, etc., R. Co., 85 Tenn.
703, 5 S. W. 52, 4 Am. St. Rep. 798.

41. Madison, etc.. Plank Road Co. v. Water-
town, etc.. Plank Road Co., 7 Wis. 59.

42. Lucas v. Wliite Line Transfer Co., 70
Iowa 541, 30 N. W. 771, 59 Am. Rep. 449.

43. Best Brewing Co. v. Klassen, 185 111.

37, 57 N. E. 20, 76 Am. St. Rep. 26, 50
L. R. A. 765 [reversing 85 111. App. 464]
(brewing company cannot go on the appeal-

bond of a customer in order to enable him lo

continue in business and make further pur-
chases from the company) ; Filon v. Miller
Brewing Co., 15 N. Y. Suppl. 57, 38 N. Y. St.

602; Humboldt Min. Co. v. American Mfg.,
etc., Co., 62 Fed. 356, 10 C. C. A. 415 (cor-

poration organized for manufacturing iron
work fcr mining plants has no power to guar-
antee the performance of a contract by a cus-

tomer for the erection of the mining plant,

in order to get his business )

.

44. Kentucky Citizens' Bldg., etc., Assoc.
V. Lawrence, 49 S. W. 1059, 20 Ky. L. Rep.
1700, holding that such a corporation cannot
without statutory authority assume the debts
or obligations of another corporation, ex-

[XVII. B, 7, b]
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So too the power to become surety for another has been denied in the case of

merchandizing companies.*'

c. Exceptions to Rule Which Denies This Power. Exceptions have been
admitted on various grounds to the rule which denies this power. In California

a corporation may for a valuable consideration guarantee or assume the debt of

another corporation and bind itself to pay the bonds of such other corporation,

although such bonds were not regularly or legally issued.'*' A guaranty by a cor-

poration of the bonds of another corporation which could be lawfully made only

upon the petition of a majority of the shareholders of the guarantor corporation,

which consent was not obtained, has been held to be enforceable by oona fide
holders of the bonds, but invalid as to other holders.*' A statute requiring the
articles of association of a corporation to state the purposes for which it is formed,
and providing that it shall not be lawful for it to divert its operations or to appro-
priate its funds to any other purpose, was held to have been enacted for the pro-

tection of the public, and the conclusion was that it did not appear upon the con-

tracts of the corporation so as to prevent it from foreclosing a mortgage given to

indemnify it for guaranteeing the payment of notes of another corporation after

paying such notes.*^ A manufacturing corporation in New York can, with the
consent of its shareholders, execute accommodation paper, where the rights of its

creditors do not intervene, and in such a case the paper may be enforced against

the corporation.*' A corporation engaged in brewing may support a customer
who purchases its beer by guaranteeing the keeping of the covenants of a lease

of the premises occupied by the customer, especially where the fixtures are mort-
gaged to the brewing company.'" A manufacturing corporation may, as a proper
incident of its business, extend iinancial aid to a manufacturer by advancing him
money to enable him to furnish the goods.'' Whenever a corporation has the

power to take and dispose of the securities of another corporation, of whatsoever
kind, it may, for the purpose of giving them a marketable quality, guarantee
their payment.'y Corporations created for the purpose of becoming sureties on
the bonds of executors, administrators, guardians, trustees, etc., may become sole

sureties in such a bond, for example, in a bond given by a trustee in a deed of

trust for the benefit of creditors, provided their charter contains the requisite

cept to the extent of the assets received from Miller Brewing Co., 15 N. Y. Suppl. 57, 38
the latter corporation. N". Y. St. 602.

45. Kelley v. O'Brien Varnish Co., 90 111. 51. Holmes v. Willard, 125 N. Y. 75, 25
App. 287, denying power to become surety on N. E. 1083, 34 N. X. St. 455, 11 L. R. A.
an appeal-bond for its debtor, although by so 170. Contra, Best Brewing Co. v. Klassen,
doing it delays other creditors and collects 185 111. 37, 57 N. E. 20, 76 Am. St. Rep. 26,

its own claim. 50 L. E. A. 765 {reversing 85 111. App. 464] ;

46. Smith v. Ferries, etc., R. Co., (Cal. Humboldt Min. Co. v. American Mfg., etc.,

1897) 51 Pac. 710. Co., 62 Fed. 356, 10 C. C. A. 415.

47. Louisville Trust Co. v. Louisville, etc., 53. California.— Low v. California Pac.
R. Co., 174 U. S. 552, 19 S. Ct. 817, 43 L. ed. Co., 52 Cal. 53, 28 Am. Rep. 629.

1081 [affirming in part and reversing in part Indiana.— Madison, etc., R. Qo. v. Norwich
75 Fed. 433, 22 C. C. A. 378 (reversing 69 Sav. Soc, 24 Ind^ 457.
Fed. 43])]. Jlfassoc^Msetis.— Broadway Nat. Bank f.

48. Butterworth v. Kritzer Milling Co., 115 Small, 176 Mass. 294, 57 N. E. 603, guaran-
Mich. 1, 72 N. W. 990. tees of payment of bonds taken by a loan

49. Martin r. Niagara Falls Paper Mfg. and trust company in the ordinary course
Co., 122 N. Y. 165, 25 N. E. 303, 33 N. Y. St. of its business made in connection with their
318 [affirming 44 Hun (N. Y.) 130]. sale not vltra vires.

50. Aaronson v. David Mayer Brewing Co., New Jersey.—- Ellerman v. Chicago Junc-
?6 Misc. (N. Y.) 655, 56 N. Y. Suppl. 387; tion R., etc., Co., 49 N. J. Eq. 217, 23 Atl.
Fuld-f. Burr Brewing Co., 18 N. Y'. Suppl. 287.
456, 45 N. Y. St. 649 [distinguishing Schurr New York.— Arnot r. Erie R. Co., 5 Hun
V. New Y^ork, etc.. Invest. Co., 18 N. Y. Suppl. 608.
454, 45 N. Y. St. 645]. See to the contrary United States.— Chicago, etc., R. Co. v.

Best Brewing Co. v. Klassen, 185 111, 37, 57 Howard, 7 Wall. 392, 19 L. ed. 117; Marbury
N. E. 20, 76 Am. St. Rep. 26, 50 L. R. A. v. Kentucky Union Land Co., 62 Fed. 335, TO
765 [reversing 85 111. App. 464]; Filon t. C. C. A. 393; Rogers Locomotive, etc. Works

[XVII, B, 7, b]
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authority ; and for the purpose of determiniug this the court will take judicial

notice of such a charter.^^ But such a company cannot escape the general rule

of law that a corporation cannot guarantee the liability of others, except in so far

as it becomes a guarantor in the ordinary course of its business, or unless it

receives the proceeds of the paper which it guarantees.^ A railroad company
which has power to acquire, by grant or license, land on^ which to construct

its road, may guarantee the payment of a note executed by one who has pur-

chased the land for the company.'^
d. Power to Assume Debts of Precedent Partnership or Individual. Where a

a partnership is incorporated, and the corporation takes over the assets and the
business of the partnership, the corporation has power to assume the debts of the

partnership ;
^ and the rule is the same where a corporation takes over the busi-

ness of an individual.^'''

C. Powers Relating' to Commercial Paper Other Than Bonds— l.

Implied Power to Issue Negotiable Paper— a. In General. Contrary to the Eng-
lish doctrine ^^ it is the settled doctrine of the American courts, to which very few
exceptions are admitted,^' that every private corporation has, unless restrained by
its charter or by positive law, the implied power of issuing negotiable paper in

payment or settlement of any debts which it may incur in the course of its legiti-

mate business, or in respect of any matter or thing which it is authorized by its

charter or governing statute to do, and which is not foreign to the purposes of its

creation.^5^The reason is that the power to make and take contracts carries with

V. Southern R. Assoc, 34 Fed. 278; Opdyke
V. Pacific R. Co., 18 Fed. Cas. No. 10,546, 3

Dill. 55.

53. Miller v. Matthews, 87 Md. 464, 40 Atl.

176.

54. Ward v. Joslin, 105 Fed. 224, 44 C C. A.
456. When such a company, having gone on
the bond of an administratrix, may take an
assignment from her of a claim against one
to whom money has been overpaid under an
erroneous decree. Matter of Lavpyers' Surety
Co. r. Eeinach, 25 Misc. (N. Y.) 150, 54
N. Y. Suppl. 205 [affirming 23 Misc. (N.Y.)
242, 51 N. Y. Suppl. 162].

55. Lake St. El. R. Co. v. Carmichael, 184
111. 348, 56 N. E. 372 [affirming 82 111. App.
344]. That a joint-stock bank in England,
with powers stated, may guarantee the pay-
ment of interest on debentures of a corpora-
tion, see In re West of England Bank, 14
Ch. D. 317, 49 L. J. Ch. 400, 42 L. T. Rep.
N. S. 619, 28 Wkly. Rep. 809. See also the
observations of Lord Campbell, C. J., in Kirk
V. Bell, 16 Q. B. 290, 71 E. C. L. 290. Charter
provision under which a land company has
power to guarantee the bonds of a railroad

company, nearly all of whose stock is owned
by the land company. Marbury v. Kentucky
Union Land Co., 62 Fed. 335, 10 C. C. A.
393.

56. Waterman's Appeal, 26 Conn. 96.

57. Dominion Type Founding Co. v. Ga-
zette Pub. Co., 32 N. Brunsw. 692. See also

the following cases:

California.— Hall v. Auburn Turnpike Co.;

27 Cal. 255, 87 Am. Dec. 75.

loiva.— Lucas v. White Line Transfer Co.,

70 Iowa 541, 30 N. W. 771, 59 Am. Rep. 449.

Massachusetts.— Davis v. Smith American
Organ Co., 131 Mass. 238.

Pennsylvania.— Culver v. Reno Real Estate

Co., 91 Pa. St. 367.

Wisconsin.— Madison, etc., Plank Road Co.

V. Watertown, etc., Plank Road, 7 Wis. 59.

58. See infra, XVII, C, 1, d.

59. These exceptions will be noted hereaf-

ter. See infra, XVII, C, 4, a, ( i ) et seq.

;

XVII, C, 6, a et seq.

60. Alabama.— Talladega Ins. Co. v. Pea-
cock, 67 Ala. 253; Oxford Iron Co. v. Sprad-
ley, 46 Ala. 98.

California.— Smith v. Eureka Flour Mills,

6 Cal. 1 ; Magee i\ Mokelumne Hill Canal,
etc., Co., 5 Cal. 258.

Georgia.— Butts v. Cuthbertson, 6 Ga. 166.

Illinois.— Millard v. St. Francis Xavisr
Female Academy, 8 111. App. 341.

Indiana.— Louisville, etc., R. Co. v. Cald-
well, '98 Ind. 245; Hardy v. Merriweather,
14 Ind. 203; Smead v. Indianapolis, etc., R.
Co., 11 Ind. 104; Hamilton v. Newcastle, etc.,

E. Co., 9 Ind. 359.

Kentucky.—-Commercial Bank v. Newport
Mfg. Co., 1 B. Mon. 13, 35 Am. Dec. 171.

Louisiana.— Donnelly v. St. John's Protes-

tant Episcopal Church, 26 La. Ann. 738;
Brode v. Fireman's Ins. Co., 8 Rob. 244.

Maine.— Came v. Brigham, 39 Me, 35.

Massachusetts.— Fay v. Noble, 12 Cush. I.

Minnesota.— Auerbaeh v. Le Sueur Mill
Co., 28 Minn. 291, 9 N. W. 799, 41 Am. Rep.
285; Sullivan v. Murphy, 23 Minn. 6.

Missouri.— Buckley v. Briggs, 30 Mo. 452.

New Hampshire.— Richards v. Merrimack,
etc., R. Co., 44 N. H. 127 ; Harvey v. Chase,
38 N. H. 272.

New Jersey.— Montague v. Millstone Tp.
Church School Dist. No. 3, 34 N. J. L. 21S;
Lucas V. Pitney, 27 N. J. L. 221; Savage v.

Ball, 17 N. J. Eq. 142.

New York.— Mechanics' Banking Assoc, v.

New York, etc.. White Lead Co., 35 N. Y.
505; Curtis V. Leavitt, 15 N. Y. 9; Ketchum
V. Buffalo, 14 N. Y. 356; Moss v. Averell,

[XVII, C, 1, a]
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it the power to contract debts, and that the power to contract debts carries with
it the power to give the usual evidences of, or security for, such debts." This

power is implied from the power to borrow money,*^ even though the power to

borrow is not expressly granted, but is itself implied ;
*^ it is implied from the

power to purchase property ** and from the power of making contracts generally.^

b. What This Power Includes. This includes the power to make negotiable

promissory notes, payable at a future day or on demand ; ^ to draw bills of

10 N. Y. 449; Hascall v. Life Assoc, of

America, 5 Hun 151 ; Connecticut Mut. L.

Ins. Co. V. Cleveland, etc., R. Co., 41 Barb.
9; Olcott V. Tioga R. Co., 40 Barb. 179 [af-

firmea in 27 N. Y. 546, 84 Am. Dec. 298];
Partridge v. Badger, 25 Barb. 146; Mead v.

Keeler, 24 Barb. 20; Conro v. Port Henry
Iron Co., 12 Barb. 27; McCuUough r. Moss,
5 Den. 567; Moss x>. Eossie Lead Min. Co.,

5 Hill 137; Safford v. Wyckoff, 4 Hill 442;
Kelley v. Brooklyn, 4 Hill 263; Moss v.

Oakley, 2 Hill 265 ; Clark v. Farmers' Woolen
Mfg. Co., 15 Wend. 256 ; Barker v. Mechanics'
F. Ins. Co., 3 Wend. 94, 12 Am. Dec. 664;
Mott V. Hicks, 1 Cow. 513, 13 Am. Dec. 550;
Munn V. Commission Co., 15 Johns. 44, 8

Am. Dee. 219; Atty.-Gen. v. Life, etc., Ins.

Co.. 9 Paige 470; Barry v. Merchants' Excli.

Co.', 1 Sandf. Ch. 280.

Pennsylvania.—McMasters v. Reed, 1 Grant
36 ; Ridgway v. Farmers' Bank, 12 Serg. & R.

286, 14 Am. Dec. 681.

Rhode Island.— Clarke v. School Dist.

No. 7, 3 R. I. 199.

Tennessee.— Union Bank v. Jacobs, 6

Humphr. 515.

Virginia.— Richmond, etc., R. Co. il. Snead,

19 Gratt. 354, 100 Am. Dec. 670.

fFJscomsMi.—Rockwell v. Elkhorn Bank, 13

Wis. 653.

United States.— Tensas Parish Police Jury
V. Britton, 15 Wall. 566, 21 L. ed. 251.

61. Howard Oil, etc., Co. v. Hughes, 12 Pa.

Super. Ct. 311. " The very power to contract

necessarily involves the cognate power to

create debt; and a corporation, without such
power would be a body without life, utterly

effete and worthless." ' Gordon, J., in Watts'
Appeal, 78 Pa. St. 370, 391. "The power to

execute and issue bonds, contracts, or other

certificates of indebtedness belongs to all cor-

porations, public as well as private, and is in-

separable from their existence." Strong, J.,

in Com. v. Pittsburgh, 41 Pa. St. 278, 284.

See also Watts' Appeal, 78 Pa. St. 370.

62. Hamilton v. New Castle, etc., R. Co.,

9 Ind. 359 ; Commercial Bank f. Newport
Mfg. Co., 1 B. Mon. (Ky.) 13, 35 Am. Dec.

171; Richards v. Merrimack, etc., R. Co., 44
N. H. 137; Partridge t;. Badger, 25 Barb.
(N. Y.) 146; Mead v. Keeler, 24 Barb. (N. Y.)

20; Miller v. New York, etc., R. Co., 8 Abb.
Pr. (N. Y.) 431, 18 How. Pr. (N. Y.) 374.

63. Mead v. Keeler, 24 Barb. (N. Y.) 20.

64. Ketchum v. Buffalo, 14 N. Y. 356; Moss
V. Averell, 10 N. Y. 449.

65. Rockwell r. Elkhorn Bank, 13 Wis. 653.

See also Watts' Appeal, 78 Pa. St. 370; Com.
V. Pittsburgh, 41 Pa. St. 278.

66. Alabama.— Talladega Ins. Co. v. Pea-
cock, 67 Ala. 253.
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California.— Smith v. Eureka Flour Mills,

6 Cal. 1; Magee v. Molekumne Hill Canal,

etc., Co., 5 Cal. 258.

Georgia.— Butts v. Cuthbertson, 6 Ga. 166.

Illinois.— Millard v. St. Francis Xavier
Female Academy, 8 111. App. 341.

Louisiana.— Erode v. Firemen's Ins. Co.,

8 Rob. 244.

Maine.— Came v. Brigham, 39 Me. 35.

Michigan.— Odd Fellows v. Sturgis First

Nat. Bank, 42 Mich. 461, 4 N. W. 158.

Missouri.— Buckley v. Briggs, 30 Mo. 452.

New Hampshire.— Richards v. Merrimack,
etc., R. Co., 44 N. H. 127.

New Jersey.— Lucas v. Pitney, 27 N. J. L.

221.

NexB York.— Moss v. Averell, 10 N. Y. 449 ;

Partridge v. Badger, 25 Barb. 146; MeCul-
lough V. Moss, 5 Den. 567; Kelley v. Brook-
lyn, 4 Hill 263; Moss v. Oakley, 2 Hill 265;
Mott V. Hicks, 1 Cow. 513, 13 Am. Dec. 550;
Atty.-Gen. v. Life, etc., Ins. Co., 9 Paige 470.

Rhode Island.— Clarke v. School Dist.

No. 7, 3 R. I. 199.

Municipal corporations— School-districts.

—

This power has even been ascribed to munici-
pal corporations (Halstead v. New York. 5
Barb. (N. Y.) 218; Kelley v. Brooklyn, 4 Hill

(N. Y.) 263), and in one case to a school-

district (Clarke v. School Dist. No. 7, 3 E. I.

199) as a power incidental to corporations.

That the fact that a corporation is insol-

vent does not render a note given or a judg-

ment confessed by it for a tona fide debt

fraudulent and void see Savage v. Ball, 17

N. J. Eq. 142.

"A corporation, created to construct a rail-

road has power to borrow money, as one of

the implied means necessary and proper to

carry into effect its specific powers; and to

give its promissory notes for the repayment
of it." Richards r. Merrimack, etc., R. Co.,

44 N. H. 127, 135; Harvey v. Chase, 38 N. H.
272; Union Bank v. Jacobs, 6 Humphr. (Tenn.)

515. " This power is not restricted by the

provision of the charter, limiting the capital

stock of the corporation to 20,000 shares

;

and prescribing that no assessment shall be
laid on any share of a greater amount than
$100 on each share; and that if a greater

amount of money shall be necessary, it shall

be raised by creating new shares." Richards
V. Merrimack, etc., E. Co., 44 N. H. 127, 135.

A corporation, authorized to employ its

stock solely in advancing money upon goods
and selling upon commission, may lawfully

accept bills drawn on account of future con-

signments or deposits of goods, and is bound
by its agent's acceptance of such bills.

Munn V. Commission Co., 15 Johns. (N. Y.)

44, 8 Am. Dec. 219.
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exchange ;
"'^ to accept drafts or bills ; ^ to draw checks upon funds kept with a

banker;^' or in case of a railroad company to issue negotiable bonds.''3^

e. To What Corporations This Power Has Been Ascribed. This power has

been ascribed to manufacturing corporations,'' to milling companies,''^ to mining
companies,™ to railway companies,'* and to insurance companies.'V

d. No Such Implied Power Under English Law. The law of England
undoubtedly is that corporations have not the implied power to issue negotiable

paper, but that where such power is claimed to exist, it must be produced in the

statute or other governing instrument of the corporation. As the law of England
is on this question essentially different from that of America, the English decisions

will not be examined here, but the reader is referred to a collection of them in a

recent work.''

2. Distinction Between Want of Power to Issue Negotiable Instruments and
Irregularities in Exercise of Power. There is a fundamental distinction between
defenses arising from the total want of power in a corporation to issue negotiable

instruments and those arising from irregularities in the exercise of the power. In
respect of the former defense the rule is that persons dealing with a corporation

must be presumed to know the extent of its corporate powers, and to take notice

of any restrictions in its charter ; and that where the duties and powers of the

officers of a corporation are prescribed by statute or by charter, all persons dealing

with such officers must take notice of any limitation imposed upon their authority

by such statute or charter." It follows that a defense by a corporation, in an
action wherein it is sought to charge it with liability on a negotiable instrument

which it has undertaken to issue, will be good against all persons, including T)ona

fide holders for value, if there is an entire want of power on the part of the cor-

poration to issue the security in question, unless the corporation is precluded from

67. Lucas v. Pitney, 27 N. J. L. 221.

68. Smead v. Indianapolis, etc., E. Co., 11

Ind. 104; Hascall v. Life Assoc, of America,
5 Hun (N. Y.) 151. Thus under a charter
power to contract with connecting roads for

their use, etc., a railroad company is author-
ized to accept bills drawn by a connecting
road as a consideration for a change of

gauge of that road. Smead v. Indianapolis,

etc., E. Co., 11 Ind. 104. So where a cor-

poration, authorized to make loans on certain

securities, has received and approved the

same, although for its own convenience the

payment of the money is postponed until a
future day, it may bind itself by accepting

a draft for the amount of the loan drawn by
the borrower payable on such future day.

Hascall v. Life Assoc, of America, 5 Hun
(N. Y.) 151.

69. The ordinary mode in which business

partnerships and corporations of all descrip-

tions pay debts of a considerable amount is

by transferring credits at their bank by means
of checks drawn by them on such bank in

favor of their own creditor. So far as the

writer is aware the power to draw checks has
never been denied to any corporation. Dr.

Brice states that " this power has never been

contested in any of the questions as to the

liabilities of corporations upon negotiable

instruments, or even upon checks Iciting Ser-

rell V. Derbyshire, etc., R. Co., 10 C. B. 910,

70 E. C. L. 910, 9 C. B. 811, 19 L. J. C. P.

371, 67 E. C. L. 811], while it is admitted
in every case as to the banking accounts of

corporations " [citing Waterlow v. Sharp,
L. R. 8 Eq. 501, 20 L. T. Rep. N. S. 902].

70. Miller v. New York, etc., R. Co., 8 Abb.
Pr. (N. Y.) 431, 18 How. Pr. (N. Y.) 374.

71. Hamilton v. Newcastle, etc., R. Co., 9
Ind. 359 ; Commercial Bank v. Newport Mfg.
Co., 1 B. Mon. (Ky.) 13, 35 Am. Dec." 171;
Partridge v. Badger, 25 Barb. (N. Y.) 146;
Mea;d v. Keeler, 24 Barb. (N. Y.) 20.

72. Smith v. Eureka Flour Mills, 6 Cal. 1

;

Auerbach v. Le Sueur Mill Co., 28 Minn. 291,

9 N. W. 799, 41 Am. Rep. 285.

73. Moss V. Averell, 10 N. Y. 449.

74. Hamilton v. Newcastle, etc., R. Co., 9
Ind. 359; Lucas v. Pitney, 27 N. J. L. 221;
Olcott V. Tioga R. Co., 27 N. Y. 546, 84 Am.
Dec. 298 [affirming 40 Barb. (N. Y.) 179],-
Union Bank v. Jacobs, 6 Humphr. (Tenn.)
515. Appended to the report of this last

case is an opinion given as counsel, in the
year 1842, by the venerable ex-Chaneellor
Kent, in opposition to the existence of the
power, and contrary to the decision of the
court, which was rendered in 1845.
75. Barker v. Mechanics' P. Ins. Co., 3 Wend.

(N. Y.) 94, 20 Am. Dec. 664. Contra, Bacon
V. Mississippi Ins. Co., 31 Miss. 116.

76. 4 Thompson Corp. § 5735.

77. Brady v. New York, 2 Bosw. (N. Y.)
173 [affirmed in 20 N. Y. 312] ; Merritt v.

Lambert, Hoffm. (N. Y.) 166; Farmers'
L. & T. Co. V. Perry, 3 Sandf. Ch. (N. Y.)
339; Hayes v. State Banic, Mart. & Y. (Tenn.)
179; Pearce v. Madison, etc., R. Co., 21 How.
(U. S.) 441, 16 L. ed. 184; Green's Brice's

[XVII, C, 2]
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setting up the defense by the principle of estoppel elsewhere treated of.''^ Where
on the other hand the paper is issued by the corporation in violation of an express

restraining law, and yet the instrument is in such a form that it may or may not
be within the prohibition of the law according to the purposes for which it was
issued, then it seems tliat unless the taker of it has notice that the paper was
issued against the prohibition of the statute it will be good in his hands against

the corporation or of its receiver after its insolvency.'''

3. Extent to Which Ultra Vires Commercial Paper Is Good in Hands of Inno-

cent Purchasers For Value — a. In General. While judicial holdings on this

question are not entirely uniform, yet it is believed that ^sound principle and the

weight of judicial authority justify the statement of the propositions contained
in the two following paragraphs.

b. Where There Is Entire Want of Power, Instrument Is Not Made Good by
Being Transferred to Bona Fide Purchaser. Wliere there is an entire want of

power in a corporation to issue negotiable paper of the kind under consideration,

under any circumstances, such paper will be void in the hands of a hona fide
purchaser for value ; since what is absolutely void ah initio cannot acquire

validity by being transferred to a third person, any more than a forged instru-

ment can acquire validity in that way.'" In such a case the note would be exactly

like the note of an infant or of any other person incapable of contracting.

e. Where There Is General Power Erroneously Exercised in Particular

Instance. But wliere the corporation, although possessing general power to issue

negotiable paper of the kind under consideration, had no power to issue it in the

particular instance, by reason of some fact or circumstance not apparent on the

face of the instrument itself, but which must be proved (if at all) by parol, then
for the sake of protecting the negotiable quality of commercial paper the courts

will uphold its validity in the hands of a hona fide purchaser for value, by treating

the want of power to issue it as a matter afEecting the consideration raerely, such

as might, in the case of such an instrument issued by an individual, be inquired

into in an action between the original parties to it, but not in an action by an
innocent purchaser for value.''

Ultra Vires (2d ed.) 272, note a. See also 291, 9 N. W. 799, 41 Am. Rep. 285. See fur-

Eoot V. Godard, 20 Fed. Cas. No. 12,037, 3 ther Mclntire v. Preston, 10 111. 48, 48 Am.
McLean 102: Root v. Wallace, 20 Fed. Cas. Dec. 321; Madison, etc., R. Co. v. Norwich

No. 12,039, 4 McLean 8. Sav. Soc, 24 Ind. 457 ; Monument Nat. Bank
78. See inpa., XVII, F, 2, b, (I) et seq. v. Globe Works, 101 Mass. 57, 3 Am. Rep.

79. Atty.-Gen. ». Life, etc., Ins. Co., 9 322; Mechanics' Banking Assoc. «. New York,

Paige (N. Y.) 470. etc.. White Lead Co., 35 N. Y. 505; Farm-

80. Elliott Nat. Bank v. Western, etc., E. ers', etc.. Bank v. Butchers', etc., Bank, 16

Co., 2 Lea (Tenn.) 676, 677. In this case a N. Y. 125, 129, 69 Am. Dec. 678; Genesee

statute of Georgia (Ga. Code, § 971) author- Bank v. Patchin Bank, 13 N. Y. 309 (per

ized the superintendent of a railroad, which Denio, J.) ; Merchants' Bank v. McColl, 6

was the property of that state, to make all Bosw. (N. Y.) 473; Holbrook v. Bassett, 5

"contracts necessary for the general work- Bosw. (N. Y.) 147; Safford v. Wyckoflf, 4

ing and business of said road, not exceeding Hill (N. Y.) 442; Stoney v. American L.

three thousand dollars— and over that Ins. Co., 11 Paige (N. Y.) 635. So it has

amount subje,ct to the approval of the Gov- been well held that a private corporation,

ernor in writing." It was held that notes empowered to issue negotiable paper, is bound

executed by him in excess of three thousand by its notes in the hands of an innocent

dollars were void even in the hands of one holder for value, although in executing it

who had purchased them innocently for value the corporation exceeded the amount of in-

and in the usual course of trade, and that debtedness which it was authorized to incur,

the fact that other notes had been executed Auerbach v. Le Sueur, 28 Minn. 291, 9 N. W.
and paid by him in excess of three thousand 799, 41 Am. Rep. 285. So although a cor-

dollars did not make any difference. See poration has no power to issue negotiable

also Smead v. Indianapolis, etc., R. Co., 11 paper in payment of the private debts of

Ind. 104 [denied in Madison, etc., R. Co. v. its officers, yet where a bank had frequently

Norwich Sav. Fund Soc, 24 Ind. 457] ; Elliott discounted commercial paper drawn by the

Nat. Bank v. Western, etc., R. Co., 2 Lea agents of a corporation, who were authorized

(Tenn.) 676. to draw for the business of the company, and

81. Auerbach v. Le Sueur Mill Co., 28 Minn, in the usual course of business discounted

[XVII, C. 2]
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4. Power With Respect to Accommodation Paper— a. No Power to Make, Indorse,

or Accept For Aeeommodation— (i) In General. Judicial auttrority is nearly

unanimous to the effect that a corporation has no power to make, to indorse, to

accept, or otherwise to become liable upon commercial paper for the mere
accommodation of another person or corporation.^/'

(ii) Even For Consideration Paid Tserefor. A business corporation

cannot, in the absence of express power in its charter or governing statute so to

do, bind itself by indorsing negotiable paper for the accommodation of third per-

sons or corporations, even for a consideration paid therefor. ^^

(ill) Officers of Corporations Have No Such Power. The officers of a

corporation have no power to execute or to authorize the execution of a note for

the accommodation of a third party, for a matter which has no relation to the

business of the corporation and in which the corporation has no interest.^^

b. May Indorse to Assist Customers. But according to one disputed and
unsettled view thig rule does not restrain a manufacturing corporation from exer-

cising this power in order to assist one who is a large customer in the purchase ,of

its goods.^^

e. Such Paper Good in Hands of Innocent Purchaser For Value Before

Maturity. But such paper is good in the hands of an innocent purchaser for value

before maturity ;
*^ and this, although there is a statute making it unlawful for a

a similar draft in good faith and without
knowledge that it had been fraudulently is-

sued by the agents for private purposes, it

was held that the bank could recover from
the company. Exchange Bank v. Monteath,
26 N. Y. 505. Another case more or less

illustrative of the text is Sheridan Electric

Light Co. V. Chatham Nat. Bank, 52 Hun
(K y.) 575, 5 N. Y. Suppl. 529, 24 N. Y.
St. 622. What sufficient to put intended pur-
chaser on inquiry. Wilson v. Metropolitan El.

E. Co., 14 Daly (N. Y._) 171, 6 N. _Y. St. 234.

What not Sufficient to justify him in conclud-

ing in favor of the existence of the power.
Elliott Nat. Bank v. Western, etc., R. Co.,

2 Lea (Tenn.) 676. How, under statute of

New York, where the notes of the corpora-

tion amount in the aggregate to more than
one thousand dollars. Ogden r. Raymond,
3 Abb. Dec. (N. Y.) 396, 1 Keyes (N. Y.)

42, 26 How. Fr. (N. Y.) 599; Houghton v.

MoAulifif, 2 Abb. Dee. (N. Y.) 409, 26 How.
Pr. (N. y.) 270; Smith V. Hall, 5 Bosw.
(N. Y.) 319.

82. Blake v. Domestic Mfg. Co., (N. J. Ch.

1897) 38 Atl. 241 (no recovery in favor of

one who knew of the nature of the paper, or

who took it with such a suspicion with re-

gard to its character as to make his con-

duct fraudulent) ; National Bank of Republic

V. Young, 41 N. J. Eq. 531, 7 Atl. 488; Na-
tional Park Bank v. German-American Mut.
Warehouse, etc., Co., 116 N. Y. 281, 22 N. E.

567, 26 N. Y. St. 675, 5 L. R. A. 673; Gene-

see Bank v. Patchin Bank, 13 N. Y. 309, 19

N. Y. 312; Bridgeport City Bank v. Empire
Stone Dressing Co., 30 Barb. (N. Y.) 421,

19 How. Pr. (N. Y.) 51; Central Park v.

Empire Stone Dressing Co., 26 Barb. (N. Y.)

23: Morford v. Farmers' Bank, 26 Barb.

(N. Y.) 568; Farmers', etc.. Bank v. Em-
pire Stone Dressing Co., 5 Bosw. (N. Y.)

275. 10 Abb. Pr. (N. Y.) 47; Cuyahoga

Steam Furnace Co. v. Lewis, 4 Ohio Dec.
(Reprint) 17, 1 Clev. L. Rec. 16; South Texas
Nat. Bank v. Lagrange Oil-Mill Co., (Tex.

Civ. App. 1897) 40 S. W. 328 (no recovery
where the taker had notice of the nature of

the paper) ; Park Hotel Co. v. St. Louis
Fourth Nat. Bank, 86 Fed. 742, 30 C. C. A.
409 (bank discounting such a note with notice

that it is an accommodation note cannot re-

cover against the corporation ) . That a by-

law authorizing officers of a corporation " to

accept bills of exchange in the prosecution
of its business " does not empower them to

make an accommodation acceptance see Farm-
ets', etc., Bank v. Empire Stone Dressing Co.,

5 Bosw. (N. Y.) 275, 10 Abb. Pr. (N. Y.)
47. That authority given to a corporation
by its charter, " in the prosecution of its

business, to accept and indorse bills and
notes," does not empower it to accept aeeom-
modation paper see Farmers', etc., Bank v.

Empire Stone Dressing Co., 5 Bosw. (N. Y.)

275, 10 Abb. Pr. (N. Y.) 47.

83. National Park Bank v. German-Amer-
ican Mut. Warehouse, etc., Co., 116 N. Y.
281, 22 N. E. 367, 26 N. Y. St. 675, 5 L. R. A.
673. That an accommodation indorsement
cannot be made the basis of a proceeding to

charge the trustees of a corporation with a
liability on the ground of failing to file Jin

annual report, this not creating a debt of the
corporation, see National Park Bank v. Rem-
sen, 43 Fed. 226.

84. Hall V. Auburn Turnpike Co., 27 Cal.

255, 87 Am. Dec. 75.

85. See supra, XVII, B, 7, c.

86. Indiana.—Madison^ etc., R. Co. v. Nor-
wich Sav. Soc, 24 Ind. 457 [modifying Smead
V. Indianapolis, etc., R. Co., 11 Ind. 104].

Massachusetts.— Monument Nat. Bank P.

Globe Works, 101 Mass. 57, 3 Am. Rep. 322.
Missouri.— Lafayette Sav. Bank v. St.

Louis Stoneware do., 2 Mo. App. 299.

[XVII, C, 4, e]
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corporation to appropriate its funds to any purpose not stated in its articles of
incorporation, unless the statute in terms makes such paper void.^

5. Presumption of Validity of Commercial Paper Issued or Received by Cor-

porations. In the United States the courts indulge in a general presumption in

favor of the validity of commercial paper issued,^^ assigned,^' or received ^ by
corporations,'' unless issued, assigned, or received in violation of positive law, or

for purposes wholly foreign to those for which the corporation was created.'^

This presumption applies both with respect to the power of the corporation to

issue, assign, or receive the paper, and to the power of the officers of the corpora-

tion through whom it acted in the given case.'^

6. Distinction Between Ultra Vires and Prohibited Commercial Paper— a. In

General. With respect to the doctrine of ultra vires a well-grounded distinction

exists between acts which are beyond the power conferred by statute upon the

corporation in express terms, and acts which are prohibited by the express lan-

guage of a statute.'* "With respect to the former class of cases, the question pre-

sented to the intending customer of the corporation is often a nice question of

interpretation, and the officers of the corporation presumptively have a better

opportunity of understanding the limits of the power of the corporation than the

customer has. The law will not therefore allow the corporation to take the bene-

lits of the contract and escape its burdens. But with respect to contracts which
are prohibited by the terms of positive statutes the rule is different. Applying
the rule to commercial paper issued by corporations in contravention of statutory

prohibitions, the rule is that such paper is absolutely void in the hands of any
person who may receive it ; and this rule applies to the holders of such paper
who reside outside of the state in which the corporation has its origin and domi-
cile, and whose laws prohibit the issuing of the particular paper.'' Neither can

the indorsee of such a note recover upon it in an action against his indorser. The
note being void, it will not be admitted in evidence in such an action, although

the liolder of it might sue an indorser and recover of him the consideration paid

for it.'' So if a bank draws a draft in violation of express law, and a holder of

it transfers it to his creditor in payment of a debt, and the bank becomes insol-

vent, such transferee cannot maintain an action upon it against the transferrer."

Under a statute of Massachusetts, prohibiting banking corporations witiiin that

state from receiving or negotiating the bills or notes of foreign incorporated

banks, except the bills of the bank of the United States, it was held that a.

promissory note, payable in the prohibited bills to a banking corporation in

'Sew Jersey.— National Bank of Republic 90. Eoussin v. St. Louis Perpetual Ins. Co.,,

V. Young, 41 N. J. Eq. 531, 7 Atl. 488. 15 Mo. 244.

Sew York.— Mechanics' Banking Assoc, v. 91. Hart v. Missouri State Mut. F. & M.
New York, etc.. White Lead Co., 35 N. Y. Ins. Co., 21 Mo. 91.

505 ; Genessee Bank v. Patehin Bank, 13 92. Lucas v. Pitney, 27 N. J. L. 221.

N. Y. 309, 19 N. Y. 312; Bridgeport City 93. Oxford Iron Co. v. Spradley, 46 Ala.

Bank ». Empire Stone Dressing Co., 30 Barb. 98 ; Blake v. HoUey, 14 Ind. 383 ; Hamilton
421, 19 How. Pr. 51; Morford v. Farmers' v. Newcastle, etc., R. Co., 9 Ind. 359; Sparks

Bank, 26 Barb. 568; Central Bank v. Empire v. State Bank, 7 Blaekf. (Ind.) 469.

Stone Dressing Co., 26 Barb. 23. Cases denying this presumption.—The Eng-
United States.— Eso p. Estabrook, 8 Fed. lish cases as already seen (see supra, XVII, C,

Cas. No. 4,534, 2 Lowell 547. 1, d) and here and there a sporadic American
87. Farmers' Nat. Bank v. Sutton Mfg. case, such as Bacon v. Mississippi Ins. Co.,

Co., 52 Fed. 191, 17 L. R. A. 595. That one 31 Miss. 116; McCullough v. Moss. 5 Den.

who discounts an accommodation bill of (N. Y.) 567.

exchange before acceptance by the proper offi- 94. Whitney Arms Co. v. Barlow, 63 N. Y.

cer of the corporation is not a iona fide 62, 20 Am. Rep. 504.

holder within the protection of this principle 95. Root v. Godard, 20 Fed. Cas. No. 12,037,

see Farmers', etc.. Bank v. Empire Stone 3 McLean 102.

Dressing Co., 5 Bosw. (N. Y.) 275. 96. Root v. Wallace, 20 Fed. Cas. No.
88. Mitchell v. Rome E. Co., 17 Ga. 574. 12,039, 4 McLean 8.

89. Mclntire v. Preston, 10 111. 48, 48 Am. 97. Davis v. River Raisin Bank, 7 Fed. Cas.

Am. Dec. 321 ; Blake v. Holley, 14 Ind. 383. No. 3,626, 4 McLean 387.
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Massachusetts, was void, and that no action could be maintained upon it even
after the statute had been repealed.^'

b. Rule Where Statute Ppovides Other Penalties and Sanctions. But if the

prohibitory statute has provided other penalties and sanctions, then the courts

will not necessarily hold the security void, especially, when to do so will defeat

the very purpose of the statute. If for instance the statute prohibits a director

from becoming indebted to the corporation beyond a certain amount, and he^
nevertheless does become indebted to it beyond that amount, and gives his prom-
issory note to the corporation in settlement of the debt, it would defeat the very
purpose of the statute to hold that the transaction being prohibited there can be
no recovery on the note.''

e. Sueli Statutes Do Not Prevent Recovery Upon Quantum Meruit. Nor will

such a statute be so construed as to prohibit a recovery upon a quantum meruit
for services rendered by innocent third persons to the corporation, in furtherance
of its attempt to issue securities prohibited by the statute,' the reiined distinction

being that while the debt is valid the security is void.'

7. Distinction Between Power to Contract Debts and Power to Give Instru-

ment BY Which It Is Evidenced. The preceding paragraphs suggest a distinc-

tion between the power to contract a debt and the power to emit the particular

instrument by which the debt is evidenced. Thus where a company's deed of

settlement prohibited the directors from accepting bills on behalf of the company,
but they nevertheless accepted bills in settlement of certain work for which they
were authorized to contract and to incur indebtedness on the part of the company,
and gave a mortgage of the company's property to secure the debt evidenced by
such bills, it was held that the company could not, in a suit to foreclose the mort-
gage, set up the want of power in the directors to accept the bills. The mortgage
was treated as having been given to secure a debt which was valid, and not to

secure the bills of exchange, which were invalid.^

8. Issuing Notes or Scrip Intended to Circulate as Money. Judicial wisdom
and acumen have settled on the conclusion that if an individual issues notes or

scrip intended to circulate as money, in violation of the statute law, he may be
compelled to redeem it,* but that it is otherwise if such scrip is issued by a corpo-

ration.' In the latter case, if the corporation issuing the unlawful scrip becomes
insolvent, it cannot be proved as a claim against its estate.' But a general statute

prohibiting corporations from issuing notes intended to circulate as money does
not prohibit them from issuing ordinary commercial paper, for the purpose of

carrying on their legitimate business and e£Eectuating the objects of their creation.'

98. Springfield Bank v. Merrick, 14 Mass. 3. Scott v. Colburn, 26 Beav. 276, 5 Jur.

322. 183, 28 L. J. Ch. 635, 7 Wkly. Kep. 114.

99. Pemigewassett Bank «. Rogers, 18 N. H. 4. James v. Rogers, 23 Ind. 451; Lester
255. v. Howard Bank, 33 Md. 558, 3 Am. Rep.

1. Underwood v. Newport Lyceum, 5 211; Browning v. Morris, Cowp. 790; Smith
B. Hon. (Ky.) 129, 41 Am. Dec. 260; Weed v. v. Bromley, Dougl. (3d ed.) 696 note; Wil-
Snow, 29 Fed. Cas. No. 17,347, 3 McLean liams v. Hedley, 8 East 378; Stokes p.

265. Twitchen, 2 Moore C. P. 538, 8 Taunt. 492,

Other untenable or obsolete decisions con- 20 Rev. Rep. 527, 4 E. C. L. 245; Jaques v.

struing early statutory restraints upon banks Golightly, 2 W. Bl. 1073.

in dealing in commercial paper.—U. S. v. Fay, 5. Brown v. Killian, 11 Ind. 449.

9 Port. (Ala.) 465; Levert v. Planters', etc., 6. Atty.-Gen. v. Life, etc., Ins. Co., 9 Paige
Bank, 8 Port. (Ala.) 104; Bates v. Planters', (N. Y.) 470. See further as to such scrip

etc., Bank, 8 Port. (Ala.) 99. Wray v. Tuskegee Ins. Co., 34 Ala. 58; Harris
2. Vanatta v. State Bank, 9 Ohio St. 27. v. Runnels, 12 How. (U. S.) 79, 13 L. ed.

See also Hart v. Missouri State Mut. F. & M. 901.

Ins. Co., 21 Mo. 91. That the liability of a 7. Smith v. Eureka Flour Mills, 6 Cal. 1.

party to a promissory note, made to a cor- Upon the question what charter powers do
poration, is not affected by any alterations in not extend to authorizing the issue of cir-

the charter of such corporation made after culating notes see People v. River Raisin,

such party has ceased to be a shareholder see etc., R. Co., 12 Mich. 389, 86 Am. Dec.

Mitchell V. Rome R. Co., 17 Ga. 574. 64.
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9. Authority of Officers of Corporations to Execute Commercial Paper—
a. In General. The directors sitting as a board have of course such power, pro-
vided the issuing of the paper is witliin the power of the corporation itself, under
its charter or governing statute.* Prima facie a majority of the shareholders
have power to authorize the directors to make a promissory note for the q^rpora-
tion, and their action in ordering an assessment to raise funds for its payment is

evidence of, and equivalent to, a precedent authorization.^ There are holdings
which seem to carry with them the general conclusion that neither the treasurer,*"

the secretary ,11 nor the manager '^ \\ss,jpTima facie such power ; and whether the
president has will generally depend upon which of the two opposing theories" is

taken as to the implied or ex officio powers of this officer.*/

b. How Such Authority Proved. In conformity with what has preceded ^^ it

must be concluded that in order to prove such authority it is not necessary to
produce the record of a corporate vote or resolution, or of any other formal action,
or an express authorization in the by-laws,*^ but that the possession of the power
may be proved by circumstances, such as evidence of habitual action showing a
custom '"' or evidence of a subsequent ratification.**

10. Power of Corporation to Take Negotiable Securities— a. In General.
Tlie power of a corporation to receive ordinary evidences of debt which are
received by individuals according to the course of business, including nego-
tiable paper, may be regarded as one of the implied or inherent powers of all

corporations.*^'

8. Schimpf v. Lehigh Valley Mut. Ins. Co.,

86 Pa. St. 373.

9. Forbes v. San Rafael Turnpike Co., 50
Cal. 340. Compare supra, XV, B, 7, a, (i)

et seq.

10. Atkinson v. St. Croix Mfg. Co., 24 Me.
171. That in an action against a manufac-
turing corporation on a note alleged to have
been indorsed by it, when the company denies

the indorsement, it can show that although
made by its treasurer it was never authorized
by its directors see Wahlig v. Standard Pump
Mfg. Co., 5 N. Y. Suppl. 420, 25 N. Y. St.

864.

11. Neale v. Turton, 4 Bing. 149, 13 E. C. L.

442.

12. Middlesex County Bank v. Hirsch Bros.

Veneer Mfg. Co., 4 N. Y. Suppl. 385, 24 N. Y.
St. 297.

13. As to which see supra, X, A, 1, b, (i)

et seq.

14. Presiimption that the president of a
corporation giving a note and issuing a,

mortgage to secure it had authority to exe-

cute the assignments. Kennedy v. Knight,

21 Wis. 340, 94 Am. Dec. 543. Circum-
stances under which the president of an in-

surance company could not take a transfer

of notes belonging to the company and re-

cover upon them against the company. Marsh
V. Brett, 16 How. Pr. (N. Y.) 95. It has

been held that a vote of the directors, au-

thorizing its agent to raise money for its

own use, on the credit of the corporation,

and to give therefor " the company note,"

authorizes him to draw a bill of exchange in

the name of the company, the dishonor of

which will not subject them to damages.

Tripp V. Swanzey Paper Co., 13 Pick. (Mass.)

291. That a misrecital in the note thq,t it

was given in pursuance of a, vote of the so-
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ciety instead of a vote of the trustees was
immaterial see Hayward v. Pilgrim Soc, 21
Pick. (Mass.) 270.

15. See supra, X, D, 1, f, (I) et seq.

16. Hannibal First Nat. Bank v. North
Missouri Coal, etc., Co., 86 Mo. 125. But
there is an old decision to the effect that a
manufacturing corporation is not bound by
the note given by its agent for a debt con-
tracted by its members before they were in-

corporated, unless he has express authority
by vote. White v. Westport Cotton Mfg. Co.,

1 Pick. (Mass.) 215, 11 Am. Dec. 168.

17. Hannibal First Nat. Bank v. North
Missouri Coal, etc., Co., 86 Mo. 125; Olcott
V. Tioga E. Co., 27 N. Y. 546, 84 Am. Dec.
298 (evidence that on various occasions the
same oificer had executed such paper for the
corporation )

.

18. See supra, X, D, 1, f, (l) et seq.

19. Georgia.— Mitchell r. Rome R. Co., 17

Ga. 574.

Illinois.— Goodrich v. Reynolds, 31 111. 390,

83 Am. Dec. 240.

Indiana.— Hardy r. Merriweather, 14 Ind.

203.

Missouri.— State Bank v. Price, 1 Mo.
54.

Ohio.— Straus v. Eagle Ins. Co., 50 Ohio
St. 59; White's Bank v. Toledo F. & M. Ins.

Co., 12 Ohio St. 601.

Wisconsin.— Wayland University v. Boor-
man, 56 Wis. 657, 14 N. W. 819; Blunt v.

Walker, 11 Wis. 334, 78 Am. Dec. 709.

United States.— Alexander v. Horner, 1

Fed. Cas. No. 169, 1 McCrary 634.

A state being a corporation may become the

payee of a promissory note and may sue to

recover thereon in the courts of another state.

Indiana v. Woram, 6 Hill (N. Y.) 33, 40
Am. Dec. 378.
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b. May Take Notes in Settlement of Share Subscriptions. Tims corporations

may take promissory notes in settlement of subscriptions to their shares,^" although

according to one view not in pay-ment of the deposit which the statute requires

to be made in cash.''

e. Other Illustrations of This Power. So an insurance company which has

power under its charter to invest its funds in personal securities may purchase a

iDill of exchange, for that is a personal security.^V'^So also a prohibition in a

charter against dealing in commercial paper will not exclude the power of receiv-

ing and transferring notes given to the corporation for the sale of its lands.^^

d. Doctrine That Corporation May Recover Funds so Expended on Common
Count. But it is a more or less doubtful conclusion that where a corporation

employs its funds without authority in its charter or governing statute in pur-

chasing bills of exchange it may recover back the money so expended upon the

common counts as so much money had and received by the defendants to its use.**

e. Power to Purchase and Discount Bills in Other States and Places. If a

corporation is endowed with the general power to deal in bills of exchange with-

out regard to place, it may purchase or discount such bills in another state, unless

restrained from so doing by the laws of such other state.'^

11. Distinction Between Power to Purchase and Power to Discount Commercial
Paper. This refined and childish distinction has reference to the consideration

that a banking corporation may have, under its charter or governing statute, the

power to discount commercial paper, but not the power to purchase it, the two
transactions being in substance and sense the same thing.^'

12. Power of Corporations to Assign and Transfer Commercial Paper— a. In

General. The jus disponendi being an ordinary incident of the beneficial owner-
ship of property, it follows, and is well settled, that where a corporation has the

power to take negotiable paper in the course of its business it has the correspond-

ing power to negotiate and transfer it by indorsement in the customary way.^^/^

20. See supra, VI, M, 1, j, (i) et seq.;

Goodrich v. Reynolds, 31 111. 490, 83 Am. Dec.
240. See also Mitchell v. Rome R. Co., 17

Ga. 574; Frye v. Tucker, 24 111. 180; Alex-

ander V. Rollins, 14 Mo. App. 109 [affirmed
in 84 Mo. 657, holding that a hona fide trans-

feree of such a note before maturity will take
it free from equities] ; Pine River Bank v.

Hodsdon, 46 N. H. 114 (holding that the sub-

scriber cannot set up his own wrong in de-

fense of an action on the note).

21. See supra, VI, H, 13, b, (ll), (A).

22. Gee v. Alabama L. Ins., etc., Co., 13

Ala. 579. And see White's Bank v. Toledo
F. & M. Ins. Co., 12 Ohio St. 601.

23. Buckley v. Briggs, 30 Mo. 452. That
a mutual insurance company prohibited from
exercising banking privileges may take notes

in the regular course of its business, which
are presumed to be valid until the contrary

is shown, see Hart v. Missouri State Mut.
F. & M. Ins. Co., 21 Mo. 91. That the liabil-

ity of a party to a promissory note, made to

a corporation, is not aflfected by any altera-

tions in the charter of such corporation made
after such party has ceased to be a share-

holder see Mitchell v. Rome R. Co., 17 Ga.

574.

24. Waddill v. Alabama, etc., R. Co., 35

Ala. 323. The difficulty is that the con-

tract is executed. See infra, XVII, F, 2,

c, (I), (a). As to the power of insur-

ance companies to invest their funds in

commercial paper see White's Bank v.

Toledo F. & M. Ins. Co., 12 Ohio St. 601;
Straus V. Eagle Ins. Co., 5 Ohio St. 59. In-

validity of a promissory note given to an
educational corporation, in pursuance of w,

promise to make a donation thereto at a
future date. Simpson Centenary College v.

Bryan, 50 Iowa 293.

25. Montgomery Branch State Bank v.

Knox, 1 Ala. 148 (holding that a bank re-

ceiving a bill of exchange for collection drawn
on another place, which omits to present it

for payment, is liable to make good the loss ) ;

Tombigbee R. Co. v. Kneeland, 4 How. (U. S.)

16, 11 L. ed. 855; Augusta Bank v. Earle,

13 Pet. (U. S.) 519, 10 L. ed. 274; Columbus
City Bank v. Beach, 5 Fed. Cas. No. 2,736,

1 Blatehf. 425.

26. For a considerable discussion of this

distinction see 4 Thompson Corp. § 5751

;

Rochester First Nat. Bank v. Pierson, 24
Minn. 140, 31 Am. Rep. 341 ; Farmers', etc..

Bank v. Baldwin, 23 Minn. 198, 23 Am. Rep.
683; Fleckner v. U. S. Bank, 8 Wheat. (U. S.)

338, 5 L. ed. 631. Contra, as to such a note
payable on demand, and negotiated to an in-

nocent purchaser thirteen months after its

date, the lapse of time letting in proof of

equities. Atlantic De Laine Co. v. Tredick,

5 R. 1. 171.

27. Alabama.— Savage v. Walshe, 26 Ala.
619.

Illinois.— Morris v. Cheney, 51 111. 451;
Goodrich v. Reynolds, 31 111. 490, 83 Am. Dee.
240; Frye v. Tucker, 24 111. 180; Mclntyre
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1). Authority of Corporate Officers to Indorse and Transfer. Assuming now
that the general officer or attorney of a corporation is clothed with power " to do
all acts and things, for and in behalf of the company that he may deem proper to

further and protect its interests " an authority to indorse and transfer its nego-

tiable securities will be implied.^ A uniform practice on the part of the presi-

dent of an insurance company extending over a period of several months prior to

the transfer of a note has been held evidence to go to a jury on the question

of his authority to indorse and transfer the note.^' The agent of a corporation

having authority to raise money and create a liability on behalf of the corporation

therefor, may, in indorsing its promissory note, waive demand and notice, and
this too after the note has been negotiated ; and it has been held that he may
waive demand and notice for the purpose of procuring delay of payment of the

note, and that in this way he may bind the corporation, although in procuring

the delay he may also be acting as agent of the maker.^
e. Assignments and Indorsements, How Made so as to Bind Corporation. The

custom of the business of banking permits assignments and indorsements of com-
mercial paper by a bank to be made by the cashier by the use of his own name.

V. Preston, 10 111. 48, 48 Am. Dec. 321 (char-

ter provision from which this power implied;
innocent transferee protected, although cor-

poration may not have had power to take the
note in the particular instance, where it had
ii general power )

.

Indiana.— Blake v. Holley, 14 Ind. 383;
Hardy v. Merriweather, 14 Ind. 203.

Maine.— Came v. Brigham, 39 Me. 35.

Missouri.— Buckley v. Briggs, 30 Mo. 452
(although prohibited by its charter from
dealing in commercial paper) ; Alexander v.

Rollins, 14 Mo. App. 109 [affirmed in 84 Mo.
657, such a transfer creates no presumption
of fraud].

Neio Jersey.— Lucas v. Pitney, 27 N. J. L.
221.

New York.— Farmers' Bank v. Maxwell,
32 N. Y. 579; Gtenesee Bank v. Patchin
Bank, 19 N. Y. 312, 13 N. Y. 309; Marvine
V. Hymers, 12 N. Y. 223 (power of a bank
to transfer a note, although it is past due) ;

Ogden V. Raymond, 3 Abb. Dec. 396, 1 Keyes
42, 26 How. Pr. 599 [affirming 5 Bosw. 16]

;

Clark V. Titcomb, 42 Barb. 122 ; Partridge v.

Badger, 25 Barb. 146; Merchants' Bank v.

McColl, 6 Bosw. 473; Seott v. Johnson, 5

Bosw. 213; Holbrook v. Basset, 5 Bosw. 147;
Ogden V. Andre, 4 Bosw. 583 [affirmed in

3 Abb; Dec. 396, 1 Keyes 42].

United States.— Mississippi Planters' Bank
V. Sharp, 6 How. 301, 12 L. ed. 447.

This rule is not affected by a statute which
only authorizes the assignment of such notes

as are payable to some " person " or " per-

Eons," since these words embrace corpora-

tions. Mclntire v. Preston, 10 111. 48, 48
Am5 Dec. 321.

Charter provision under which a mutual
insurance company was held to have power
to transfer notes as collateral security for
its debts. Brookman i;. Metcalf, 32 N. Y.
591 [affirming 5 Bosw. (N. Y.) 213]; Hol-
brook V. Basset, 5 Bosw. (N. Y.) 147. See
also Nelson v. Wellington, 5 Bosw. (N. Y.)
178; Brooklyn Cent. IBank r. Lang, 1 Bosw.
(N. Y.) 202. Charter provision under which
a railroad corporation is held to have the

[XVII. C, 12. b]

power to sell a note and mortgage which
have been executed to it or to pledge the
same as security for its bonds. tJncas Nat.
Bank v. Rith, 23 Wis. 339.

Corporation having power to borrow, may
borrow a bill or note and indorse and trans-
fer it. Lucas V. Pitney, 27 N. J. L. 221;
Holbrook v. Basset, 5 Bosw. (N. Y.) 147;
Furniss v. Gilchrist, 1 Sandf. (N. Y.)
53.

Insurance companies.— Power of a mutual
insurance company to negotiate a, note given
to it by one of its members. Farmers' Bank
V. Maxwell, 32 N. Y. 579. A promissory
note given to an insurance company for ad-
vance premiums under a special provision in

its charter has been held to be a valid security
in the hands of a third party purchasing it

for value, and not subject to any equities sub-
sisting between the makers and the insurance
company. Great Western Ins. Co. v. Thayer,
4 Lans. (N. Y.) 459, 60 Barb. (N. Y.) 633.

And where notes are delivered to special trus-

tees of an insurance company, under an agree-

ment by which they are to be used for the
benefit of the company, a transfer of the notes,

made by the trustees to third persons in ex-

change for their notes, which are discounted
and the proceeds used by the company, is

within the power of the corporation and con-

veys a good title to the notes. Holbrook v.

Basset, 5 Bosw. (N. Y.) 147. That such a
note is not subject to equities in the hands of

a purchaser for value before maturity see

Great Western Ins. Co. v. Thayer, 4 Lans.
(N. Y.) 459, 60 Barb. (N. Y.) 633. Compare
Holbrook v. Basset, 5 Bosw. (N. Y.) 147.

Statutory authority to a bank upon the
surrender of its charter " to sell and convey "

its property empowers it to transfer its ne-

gotiable paper by indorsement. Cooper v.

Curtis, 30 Me. 488.

28. Lawrence v. Gebhard, 41 Barb. (N. Y.)
675.

29. New York City Mar. Bank v. Clements,
31 N. Y. 33.

30. Whitney v. South Paris Mfg. Co., 39
Me. 316.
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with tlie addition of the name of Lis office, or of an abbreviation of that name,

as " Cash." '' Custom and usage have in some cases rendered a similar mode of

indorsing by other officers admissible, as for example "A B, President." ^ But
on principles already considered^' the only safe way, except in the case of

indorsements by banks, is to sign the name t)f the corporation by the officer

executing the power, or to sign the name of the officer executing the power " for

the corporation." The following indorsements are consequently priTna facie

good and binding on the corporation :
" Pay to the order of A. J. A. Marine

Bank, by J. S. H., Pres't." ^ " Sterling and Eock Island Eailroad, per M. S.

Henry, President." '^

d. Consequences of Assignments of Commerelal Paper by Corporations. The
cases do not disclose anything under this head which makes such consequences

different from what they would be in the case of a natural person. An indorse-

ment by a corporation formally made, by its proper officer, accompanied by deliv-

ery, transfers the legal title of the paper to the transferee and enables him to

maintain an action thereon in his own name.'' He takes it discharged of equities,

and any subsequent arrangements between the transferrer and the maker respect-

ing its payment will not affect his rights in any way.'' The law presumes that

the paper was transferred in the usual course of business, and this presumption
becomes conclusive where the assignee stands in the position of a hona fide
purchaser for value and before maturity ; so that defendant cannot thereafter

impeach the paper on the ground that it was not taken by the corporation and
assigned in the ordinary course of its business, until it is first shown that plaintiff

is not surch a Tiona fide purchaser.''

e. Liabilities Incurred by Corporation as Indorser. These are not different

from those incurred by a natural person who indorses commercial paper ;'" but,

with the exception that where the paper is indorsed for accommodation, and the

taker of it knows that such is the fact, the corporation will incur no liability. On
a principle already considered,*" indoi'sements by corporations, like those by indi-

viduals, are, however, presumed to be for value, and not for accommodation,
until the contrary appears. Nor is it enough that there be facts sufficient to raise

suspicion, to excite surmise, or to impute negligence to the taker of such paper,

but nothing else than fraud can defeat his title." Nor does the fact that the

name of a corporation which has no power to indorse for accommodation appears

as indorser upon a negotiable instrument of which it is not the payee tend to show
that such an indorsement was made for the accommodation of others ; nor is it

«ven a circumstance putting an intending purchaser of the paper upon inquiry

;

but in a suit upon the instrument the burden of showing that it was taken with
notice that the corporation had no authority to indorse it lies on the defendants.'*^

A corporation which has indorsed, through its agent, a promissory note, is bound
to pay the amount legally due thereon, although its agent, in negotiating it, may

31. See supra, XII, H, 7, d. 39. Whitney v. South Paris Mfg. Co., 39

32. Elwell V. Dodge, 33 Barb. (N. Y.) 336; Me. 316; Central Bank v. Empire Stone Dress-

Scott V. Johnson. 5 Bosw. (N. Y.) 213. See ing Co., 26 Barb. (N. Y.) 23.

also Clark v. Titcomb, 42 Barb. (N. Y.) 122. 40. See su-pra, XVII, C, 4, a, (l) et seq.

So of an indorsement," Indorsed, A. B. Fresi- 41. Goodman v. Simonds, 20 How. (U. S.)

'dent." Merchants' Bank v. McColl, 6 Bosw. 343, 15 L. ed. 934. See to the principle gen-
(N. Y.) 473. erally Hamilton v. Marks, 63 Mo. 167; La-
33. See supra, XII, H, 7, a et seq. fayette Sav. Bank c. St. Louis Stoneware Co.,

34. Aiken v. Marine Bank, 16 Wis. 679. 2 Mo. App. 299 ; Franklin's Sav. Inst, vi

35. Goodrich «. Reynolds, 31 111. 490, 83 Heinsman, 1 Mo. App. 336.

Am. Dec. 240. 42. Lafayette Sav. Bank v. St. Louis Stone-
36. Savage v. Walshe, 26 Ala. 619. ware Co., 2 Mo. App. 299. Upon the question
37. Farmers' Bank v. Maxwell, 32 N. Y. whether a note was indorsed by a railroad

679. company for accommodation or for value see

38. Mclntire v. Preston, 10 111. 48, 48 Am. Olcott v. Tioga E. Co., 27 N. Y. 546, 84 Am.
Dec. 321. Dec. 298.

[71] [XVII, C, 12, e]
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have agreed to pay an illegal rate of interest to procure delay in its payment.^
Although a note may have been indorsed by' a corporation for a purpose appar-
ently beyond the scope of its business, yet if the indorsement was really made in

the course of its business and for its benefit the corporation will be bound thereby."

f. Liabilities of Indorsers of Ultra Vires Corporate Paper. It has been h«ld
that where a corporation emits negotiable paper without having power to do so,

one who indorses the same is not liable thereon as an indorser of negotiable paper,

as where a corporation created for the purpose of lending money on pledges

undertook to issue promissory notes and to receive money in exchange therefor.*^

But while an indorser of negotiable paper made by a corporation may be allowed

to set up by way of defense when sued upon his contract of indorsement that

the corporation was prohibited by law from issuing the paper, yet he cannot set

up that the instrument was not made in the form prescribed by the statute. The
reason is that by indorsing the instrument he becomes a warrantor that it has been
executed in proper form, the indorser always warranting the existence and legality

of the contract which he undertakes to assign.*'

13. Draft Drawn BY One Officer OF Corporation Upon Another. A draft drawn
by one officer of a corporation upon another, we will say by its secretary upon its

treasurer, in the settlement of a debt, is in the nature of a promissory note and
need not be presented for acceptance, nor need any notice of its non-acceptance

be given as a condition precedent to a right of action thereon,*^ although the

holder may at his election treat it as a bill of exchange and go through the cus-

tomary circumlocution.^

D. Powers Relating to Ownership and Transfer of Property— l. Power
TO Take and Hold Land and Transmit Title Thereto— a. In General— (i) This
PowsBAT Common XiAW. At common law corporations have the power, with-

out any special license thereto in their charters or governing statutes, to take and

hold as much land as may be reasonably necessary or convenient for the purposes

of their creation.*'

43. Whitney v. South Paris Mfg. Co., 39

Me. 316.

44. Central Bank v. Empire Stone Dressing

Co., 26 Barb. (N. Y.) 23.

45. Soxithern Loan Co. v. Morris, 2 Pa. St.

175, 44 Am. Dee. 188.

46. Kilgore v. Bulkley, 14 Conn. 362. That
an indorser will not be allowed to exonerate

himself by proving that he was led to indorse

by misrepresentations made by the president

and cashier of the bank in which the note

was to be discounted, etc., see U. S. Bank i;.

Dunn, 6 Pet. (U. S.) 51, 8 L. ed. 316 \_fal-

lowed in Metropolis Bank v. Jones, 8 Pet.

(U. S.) 12, 8 L. ed. 850].

47. Dennis v. Table Mountain Water R.

Co., 10 Cal. 369; Indiana, etc., E. Co. v.

Davis, 20 Ind. 6, 83 Am. Dec. 303. See also

supra, XII, E, 3, a et aeq.

48. Indiana, etc., R. Co. v. Davis, 20 Ind.

6, 83 Am. Dec. 303.

49. California.— Natoma Water, etc., Co.

V. Clarkin, 14 Cal. 544.

Illinois.— Brown v. Hogg, 14 111. 219.

Indiana.— Hayward v. Davidson, 41 Ind
212.

Kentucky.— Lathrop v. Commercial Bank,

8 Dana 114, 33 Am. Dec. 481.

Massachusetts.— Sutton First Parish r.

Cole, 3 Pick. 232.

Michigan.— Thompson v. Waters, 25 Mich.

214, 12 Am. Rep. 243.
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Missouri.—Callaway Min., etc., Co. t. Clark,

32 Mo. 305 ; St. Louis Stoneware Co. v. Par-

tridge, 8 Mo. App. 580.

New York.— Sherwood v. American Bible

Soc, 4 Abb. Dee. 227, 1 Keyes 561 ; Robie v.

Sedgwick, 35 Barb. 319; Champlain, etc., R.
Co. V. Valentine, 19 Barb. 484; McCartee v.

Orphan Asylum Soc, 9 Cow. 437, 18 Am. Dec.

516; Barry v. Merchants' Exch. Co., 1 Sandf.

Ch. 280.

North Carolina.— It has been said in North
Carolina " that the common law right to talte

an estate in fee, incident to a corporation at

common law, is unlimited, except by its char-

ter and by statute." Ashe, J., in Mallett (.

Simpson, 94 N. C. 37, 41, 55 Am. Rep.

594.

Ohio.— Reynolds v. Stark County Com'rs,

5 Ohio 204.

Pennsylvania.—Leazure v. Hillegas, 7 Serg.

6 R. 313.

Vermont.— Page v. Heineberg, 40 Vt. 81,

94 Am. Dec. 378.

Virginia.— Rivanna Nav. Co. v. Dawsons,
3 Gratt. 19, 46 Am. Dec. 183 ; Banks v. Poi-

tiaux, 3 Rand. 136, 15 Am. Dec. 706.

UnitedStates.—Blanchard's Gun-StockTurn-
ing Factory v. Warner, 3 Fed. Cas. No. 1,521,

1 Blatchf. 258.

And see 1 Bl. Comm. 478; 2 Kent Comm.
227, 281; 1 Washburn Real Prop. (4th ed.)

75.
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(ii) Effect of Statutes of Mostmaik In England by a series of statutes

called the statutes of mortmain, beginning with Magna Charta, 9 Henry III, and
ending with 9 George II, corporations, both ecclesiastical and lay, were rendered

incapable of taking and holding lands without a license from the crown.™ These
statutes have never been reenacted in this country, and do not seem to be regarded

as in force in any state of the American Union ^' with the exception of Pennsyl-

vania. In Pennsylvania the operation of the statutes of mortmain is said to be

not to restrain a corporation from acquiring lands in pursuance of its common-law
power, but to prevent it from retaining lands which it has acquired without a

license, and to vest the right thereto in the state.^^

(ill) Cannot Take and Sold Land Fob Pubposes FosEiaN to Their
Creation. Irrespective of the operation of statutoi'y restrictions it is a settled

principle of American jurisprudence that a corporation cannot take and hold land

except in so far as reasonably necessary to carry out the objects of its creation.^

(iv) Constitutional and Statutory Restrictions UponPower to Take
AND PLoLD Land. There are, in American constitutions and statutes, express

restrictions upon the power to take and hold land, some of them being mei'ely

affirmations of the common law, like the following :
" No corporation shall engage

in any business other than that expressly authorized in its charter, nor shall it

take or hold any real estate except such as may be necessary and proper for its

legitimate business." "

See 12 Cent. Dig. tit. " Corporations,"

§ 1765.

50. 2 Kent Comm. 282; 1 Washburn Eeal
Prop. (4th ed.) 76.

51. Lathrop f. Commercial Bank, 8 Dana
(Ky.) 114, 33 Am. Dec. 481; Moore v. Moore,
4 Dana (Ky.) 354, 29 Am. Dee. 417; Mallett
v. Simpson, 94 N. C. 37, 55 Am. Eep. 595;
Eivanna Nav. Co. v. Dawsons, 3 Gratt. (Va.)
19, 46 Am. Dec. 183.

52. Leazure v. Hillegas, 7 Serg. & E. (Pa.)
313.

53. Connecticut.— Occum Co. v. A. & W.
Sprague Mfg. Co., 34 Conn. 529.

Illinois.— Chicago First M. E. Church v.

Dixon, 178 111. 260, 52 N. E. 887 [reversing

77 111. App. 166], holding that it is the pub-
lie policy of the state of Illinois that cor-

porations shall not hold land for purposes
not directly appropriate to their specific char-

tered purposes. .

Kentuchy.— To the same effect see Cyn-
thiana, etc.. Turnpike Co. v. Hutchinson, 60
S. W. 378, 22 Ky. L. Eep. 1233.

Massachusetts.— Sutton First Parish v.

Cole, 3 Pick. 232.

New Jersey.— State v. Mansfield Tp., 23
N. J. L. 510, 57 Am. Dec. 409.

Ohio.— Overmyer v. Williams, 15 Ohio 26.

Virginia.— Eivanna Nav. Co. v. Dawsons,
3 Gratt. 19, 46 Am. Dee. 183.

Illustration.— Therefore a corporation can-

not take, either by condemnation or by grant,

land for the use of a freight-belt railroad

which it has no power to construct or oper-

ate. South, etc., E. Co. V. Highland Ave.,

etc., E. Co., 119 Ala. 105, 24 So. 114.

That a corporation cannot take a lease of

land for the purpose of making a malicious

use of it see Occum Co. v. A. & W. Sprague
Mfg. Co., 34 Conn. 529.

54. S. D. Const, art. 17, § 7. See also

Gilbert v. Hole, 2 S. D. 164, 49 N. W. 1.

For a statutory restriction which did not
prevent a corporation from taking and hold-

ing a banking-house and the lot on which it

was situated and also from mortgaging the
same see Leggett v. New Jersey Mfg., etc.,

Co., 1 N. J. Eq. 541, 23 Am. Dec. 728.

Nearly to the same effect is Banks v. Poi-
tiaux, 3 Eand. (Va.) 136, 15 Am. Dec. 706.
For a clause in a charter which operated to

prohibit a corporation from buying, selling,

or becoming a speculator in lands see State
Bank «. Niles, 1 Dougl. (Mich.) 401, 41 Am.
Dee. 575.

Instances of constitutional and statutory
restrictions upon religious corporations with
respect to taking and holding lands may be
discovered in the following cases, their doc-
trine not being set out, because religious so-

cieties are not within the scope of this arti-

cle. Hamsher v. Hamsher, 132 111. 273, 23
N. E. 1123, 8 L. E. A. 556; Baltimore Cath-
olic Cathedral Church v. Manning, 72 Md.
116, 19 Atl. 599; Catholic Church v. Tobbein,
82 Mo. 418 ; U. S. v. Church of Jesus Christ,
150 U. S. 145, 14 S. Ct. 44, 37 L. ed. 1033;
Church of Jesus Christ v. U. S., 136 U. S.

1, 10 S. Ct. 792, 34 L. ed. 481; Gilmer f.

Stone, 120 U. S. 586, 7 S. Ct. 689, 30 L. ed.
734. See, generally, Religious Societies.
Construction of various statutes with re-

spect to this power.— That a statute enact-
ing that every corporation as such shall have
power to hold, purchase, and convey such
real and personal estate as ihe purposes of
the corporation shall require, confers upon
the directors while acting as trustees for the
purpose of winding-up the power to sell at
private sale see Freeman v. Sea View Hotel
Co., 57 N. J. Eq. 68, 40 Atl. 218. That a
charter conferring upon a hotel company the
power to lease, purchase, and hold real estate,
and to maintain a hotel thereon, and to
transact all such business as may be incident

[XVII, D, 1, a, (iv)]
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(v) Construction OF Enablin-g Statutes. It is a sound rule that a corpo-
ration having the power to construct a certain road ^^ or certain works for the pur-

poses of its business ^' may purchase a road already built or works already con-

structed. Statutes authorizing corporations to acquire property have sometimes
been held in subordination to the provisions of general laws ; and hence a stat-

ute authorizing a corporation to take by purchase was construed as not abrogating
in its favor the general statute of wills prohibiting such corporations to take by
devise.^'' But if the word " purchase " had been large enough to include
" devise " the rule would have been different, upon the principle of statutory

interpretation that generalia specialihus non derogant.^^ Where the charter of a
lumber company authorized it to purchase timber lands or any other lands that

might be necessary and convenient for the purpose of transacting its business, it

was held that the fact that a part of a tract of land purchased by it was cleared

and used for farming purposes did not show that its purchase was ultra mresF^
A corporation authorized to hold a given amount of real and personal property " in

fee simple or otherwise," to employ its annual income, among other purposes, " to

promote inventions and improvements in the mechanic arts, by granting premi-
ums for said inventions and improvements," may purchase land and erect a per-

manent building thereon in which to hold its meetings and to give public exhibi-

tions.*" A statute vesting in a corporation " all such property as hath heretofore,

or may hereafter accrue to the State," in a certain district, which, by another dct

regulating escheats, " hath escheated to the State," has been held to entitle it to

property escheated to the state after the passage of the act.*^

to the mortgaging of the premises^ or other-
wise controlling or disposing of the same,
authorizes the directors to convey land owned
by the company at any time that in their

judgment it may be best for the company
so to do see Freeman y. Sea View Hotel Co.,

67 N. J. Eq. 68, 40 Atl. 218. That a memo-
randum of association of an English com-
pany, which among other things recites as

the objects of the association the selling of

any part of its assets, and its amalgamation
with any companies or firms carrying on a
business of like nature, authorizes a contract
for the sale of all the assets of the corpora-

tion to another corporation carrying on a
similar business except the stock held by the
former see Wall v. London, etc., Corp. [1898]
2 Ch. 469, 67 L. J. Ch. 596, 79 L. T. Rep.
N. S. 249. That the title to land acquired
from a corporation by a voluntary adjust-

ment of boundary lines is not invalid because
not authorized by a vote of three fifths of

the capital stock of such corporation as re-

quired by a statute in the case of an " aliena-

tion " of land see Pittsburgh, etc.. Iron Co.

V. Lake Superior Iron Co., 118 Mich. 109, 76
N. W. 395. That, under a statute giving to

all private corporations the power to acquire
real estate in payment of debts, the fact that
a lumber and grain company is not expressly
authorized so to do does not render its acts

in that respect ultra mres and void, so as
to make its agent, whose representative ca-

pacity is disclosed, acting in good faith and
without fraud, liable individually to one in-

jured by his taking title to certain property
in its behalf see Ray v. Foster, (Tex. Civ.
App. 1899) 53 S. W. 54. That a statute pro-
viding that a certain societj' shall be capable
of taking by gift real and personal property,
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holding and conveying the same for all its

purposes, provided the annual income of its

realty in the state shall not exceed a specified

sum is a mere enabling act and does not
reincorporate such society as a domestic cor-

poration see In re Prime, 136 N. Y. 347, 32
N. E. 1091, 49 N. Y. St. 658, 18 L. R. A. 713

[affirming 64 Hun (N. Y.) 50, 18 N. Y.
Suppl. 603, 45 N. Y. St. 832].

65. State v. Hannibal, etc., Gravel Road
Co., 37 Mo. App. 496.

56. Gamble t). Queens County Water Co.,

123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88,

9 L. R. A. 527 [reversing 52 Hun (N. Y.)

166, 5 N. Y. Suppl. 124, 23 N. Y. St.

409].

57. MeCartee v. Orphan Asylum Soc, 9

Cow. (N. Y.) 437, 18 Am. Dec. 516.

58. That it does include " devise " when
used according to the terminology of the com-
mon law see infra, XVII, D, 1, c. (v), (e).

59. Kentucky Lumber Co. v. Green, 87

Ky. 257, 8 S. W. 439, 10 Ky. L. Rep. 139.

60. Richardson v. Massachusetts Charitable

Mechaliic Assoc, 131 Mass. 174.

61. Brown v. Chesterville Academy Soc,
3 Rich. Eq. (S. C.) 362. As to power of a
corporation created for educational purposes
and also for church purposes to acquire land
for collegiate purposes and to transmit the

same independently of any rights of the
church see Liggett v. Ladd, 17 Oreg. 89, 21
Pao. 133. That a manufacturing corporation,

under Massachusetts law, created to manu-
facture gun-stocks, has power to purchase a
patent " for turning irregular forms appro-
priate to be used in making gunstocks " see

Blanehard's Gun-Stock Turning Factory v.

Warner, 3 Fed. Cas. No. 1,521, 1 Blatehf.

258.
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(vi) Whete'ee Exclusion of Power to Hold Exclvdes Power to Take.
It is reasoned in some cases that a limitation of the power to hold property is

necessarily a limitation of its power to take such property.'^ But this is not neces-

sarily so. The operation of the English statutes of mortmain was such that the

corporation held until the .next lord of the fee entered, or in default of mesne
lords the king. By analogy to the rule under these statutes the rule in America
would be that the corporation holds until the state intervenes.'^

(vii) Power to Sold Property in Trust. A. corporation may be created

with legal capacity to hold land upon a trust in the same manner and to the same
extent as a private individual may.**

b. Power of Various Corporations to Take and Hold Land— (i) Banking
Corporations. Presumptions are indulged in favor of the title of a bank to

lands fairly acquired, where it has power to acquire land in " satisfaction of its

debts."^ The principle, hereafter considered,** which precludes a corporation,

incapable of taking title to land by direct conveyance or devise to it, from taking

and holding such title by means of a trustee, does not extend so far as to prevent

a banking corporation from having a mortgage made to its officers in their own
names, upon their promise to enforce the security for the benefit of the bank ;*''

and it has been held that a purchase of lands by a bank cashier, for the benefit of

his bank is not necessarily invalid because the bank by its charter is disabled from
purchasing lands.** And in general the right of such a corporation so to acquire

and hold land is one against which the sovereign alone can object.*^
(ii) Real Estate Corporations. A corporation which has been created

with power to do a general real estate business has power to enter into a contract,

under the terms of which it agrees to take possession of certain real estate, to

offer it for sale, to collect rents with respect to it, and at the expiration of a

stated period to purchase the interest of a lien-holder.™ Where a real estate cor-

poration has acquired land subject to the lien of an attachment, in exchange for

its capital stock, it may procure the release of the attachment by giving its note

secured by a mortgage upon the land.'''

(hi) Various Other Corporations Wot TrSated In Extenso in This
Article. With respect to the power of various other corporations not specially

treated in this article to take and hold land some of the cases are merely cited in

the marginal note.'^

62. In re McGraw, 111 N. Y. 66, 19 N. E,

233, 19 N. Y. St. 392, 2 L. K. A. 387 [a/??rm-

ing 45 Hun, (N. Y.) 354]; Wood v. Ham-
mond, 16 E. I. 98, 17 Atl. 324, 18 Atl. 198

63. Shewalter v. Pirner, 55 Mo. 218
Farmers' L. & T. Co. v. Curtis, 7 N. Y. 466
Leazure v. Hillegas, 7 Serg. & R. (Pa.) 313
Blunt V. Walker, 11 Wis. 334, 78 Am. Dee,

709.

64. White v. Rice, 112 Mich. 403, 70 N. W.

71. Leonard, etc.. Real Estate, etc., Co. v.

Bank of America, 86 Fed. 502, 30 C. C. A.
221.

72. Educational corporations.— Massachu-
setts.— Phillip's Academy v. King, 12 Mass.
546, may hold land in the absence of statu-
tory restraints.

Michigan.— State University v. Detroit
Young Men's Soc, 12 Mich. 138, regents of
University of Michigan may hold land.

1024. Minnesota.— State University v. Hart, 7
65. Chautauque County Bank v. Risley, Minn. 61, regents of University of Minnesota.

19 N Y. 369, 75 Am. Dec. 347. New York.— In re McGraw, 111 N. Y. 66,

66. See infra, XVII, D, 1, d, (ll). 19 N. E. 233, 19 K Y. St. 392, 2 L. R. A.
67. Apperson v. Exchange Bank, 10 S. W. 387 [.followed in Cornell University v. Fiske,

801, 10 Ky. L. Rep. 943. 136 U. S. 152, 10 S. Ct. 775, 34 L. ed. 427],

68. White v. Lester, 4 Abb. Dec. (N. Y.) devise to Cornell University in excess of its

585, 1 Keyes 316, 34 How. Pr. 136. capacity to take.

69. Banks v. Poitiaux, 3 Rand. (Va.) Oregon.— Liggett V. Ladd, 23 Oreg. 26, 31

136, 15 Am. Dec. 706; Union Nat. Bank v. Pac. 81, power of Corvallis College to take

Matthews, 98 U. S. 621, 25 L. ed. 188. Gom- and convey to the regents of the State Agri-

pare Colorado Union Gold Min. Co. v. Rocky cultural College.

Mountain Nat. Bank, 96 U. S. 640, 24 L. ed. Termessee.— State v. Nashville University,

648. 4 Humphr. 157, Nashville University.

70. Neosho Valley Invest. Co. v. Huston, Religious corporations.—May take and hold

(Kan. 1900) 59 Pac. 643 [affirming 10 Kan. land as trustee for pious uses unless re-

Apji. 499, 63 Pac. 92]. strained by charter or statute. Phillips
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e. Modes by Which Corporations May Acquire Land— (i) Wmetsee Oobpoba-
TioN Can Acquire Land Except by Deed. Bj the ancient common law, a
corporation could not take title to land except by deed.'^ But the modern law is

that a corporation can acquire title to land in any manner in which a natural

person can, and in some modes in which a natural person cannot, as by a parol

dedication for public purposes ;
'* by adverse possession under the statute of

limitations, although it did not authorize a disseizin and occupation by deed,'^ and
this, although the existence of the corporation itself is proved merely by pre-

scription ; by prescription in the case of an easement, as for instance a right of

way ;
'^ by the exercise of the power of eminent domain, of which we see

instances every day in the case of the condemnation of land for railroads and
other public utilities ; by devise ; " and by a legislative enactment sanctioned by
the holders of land, by which their title is transferred to a corporation composed
of themselves created by an act of the legislature.''

(ii) Power to Take Land For Purpose op Sating Debt. It seems
clear that a corporation may take land for the purpose of saving a debt, and hold
it until it can dispose of it at a reasonable price and on reasonable terms." This
power is, however, guarded and limited by statutes or by charter provisions in

many instances. These in general relate to the terms and conditions on which
land may be so acquired, the amount which may be so acquired, the length of

time during which it may be held, and the terms under which it must be sold.^

Under such a provision in the charter of a bank the bank had the power to pur-

chase a judgment which was a prior lien upon lands which had been mortgaged
to it to secure the payment of an existing debt, if the object was to protect itself

and to secure the payment of its own claim ; and in such a case it might purchase
the lands of the debtor on an execution founded on such judgment.^' Numerous
other statutes of the same kind have received judicial interpretation.^^

(ill) Power to Acquire Land by Purchase at Judicial Sale. A cor-

poration has the same right to buy any property at execution sale, under judg-

ments in which it is plaintiff, which any other plaintiff has ; and even where
statutory limitations have been placed upon the time during which the corpora-

tion may hold land so purchased, yet the lapse of this length of time does not

disable it from selling such lands and passing a good title to such purchaser where
the state has not intervened.^ And where a corporation has a general power to

purchase real estate, but is restrained by a proviso to purchases for corporate

Academy v. King, 12 Mass. 546. But canmot 73. Predyman v. Wodry, Cro. Jac. 109.

take or hold land for purposes foreign to 74. Hunter v. Sandy Hill, 6 Hill (N. Y.)
their creation. Jackson v. Hartwell, 8 Johns. 407.

(N. Y.) 422. 75. Rehoboth Second Precinct v. Rehoboth
Turnpike companies.— Cannot acquire title Catholic Cong. Church, etc., 23 Pick. (Mass.)

to swamp land not necessary for its right of 139 note. For an earlier and obsolete con-

way. Coleman v. San Rafael Turnpike Road ception of this subject see Weston v. Hunt, 2
Co., 49 Cal. 517. Has a mere easement, the Mass. 500.

fee remaining in the former owner. People 76. Slackman v. West, Cro. Jac. 673. See
V. Lawrence, 54 Barb. (N. Y. ) 589. Contra, also 2 Beach Pub. Corp. § 1458, and cases
that it can convey a fee-simple title to an- cited.

other. People v. Mauran, 5 Den. (N. Y.) 77. In re McGraw, 111 N. Y. 66, 19 N. E.
389. Does not take upon any condition of 233, 19 N. Y. St. 392, 2 L. R. A. 387.
reverter. Heath v. Barmore, 50 N. Y. 78. Ladies' Benev. Soc. No. 2 v. Edgefield
302. Benev. Soc. No. 2, 2 Tenn. Ch. 77.

Canal corporations.— May purchase from a 79. 5 Thompson Corp. § 5779.
proprietor, under circumstances justifying it, 80. See Brown v. Hogg, 14 111. 219, where
an excess of land over what is necessary " for such a provision is quoted and construed,
the mere thread of its canal." Spear v. 81. Brown v. Hogg, 14 111. 219.
Crawford, 14 Wend. (N. Y.) 20, 28 Am. Dec. 82. Home Ins. Co. v. Head, 30 Hun (N. Y.)

613._ 405; Merritt v. Lambert, 1 Hoffm. (N. Y.)
Titles of British eleemosynary corporations 166.

not affected by the revolution.— Society for 83. Home Ins. Co. v. Head, 30 Hun (N. Y.)
Propagation, etc. v. New Haven, 8 Wheat. 405. Compare Merritt v. Lambert, 1 Hofifm.
(U. S.) 464, 5 L. ed. 662. (N. Y.) 166.
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uses only, and it purchases land at a sheriff's sale, the presumption is that the pur-

chase is within the power conferred, and the party that denies it must show the

contrary.^

(iy) Power to Take Land by Momtgagm. Speaking generally every cor-

poration which has the power to become a creditor has the power to take a mort-

gage on land to secure its debt, except so far as the power may be excluded by
the express language of charter or statute.^^

(v) Power to Take Land by Devise— (a) In General. The power of

corporations to take land by devise, to the extent and for the purposes prescribed

by charter or governing statute, is unquestioned.^'

(b) Operation of Statutes of Wills Upon This Power. The English statutes

of wills,^' authorizing devises of land to any person or persons, expressly excepted
bodies politic and corporate. The same exception was incorporated into the New
York statute of wills, without variation, from the English statutes just cited.

Under the operation of that statute devises of land to corporations have been uni-

formly held void in that state, unless the charter expressly empowered the corpo-

ration to take by devise, which provision of course brought the corporation within

an exception to the prohibition in the statute of wills.^ It is believed that this

provision has not been generally reenacted in the statutes of wills of the different

American states.^'

(c) Devises to Foreign Corporations— (1) Validity Depends Upon Lex
Kei SiTiE. The validity of a devise of land to a foreign corporation depends
upon the condition of the law of the state or country within which the land is

situated.^ Hence, although the law of the situs of the corporation may authorize

it to take land, yet it will not have the power to take land in a foreign state if

the law of that state does not confer the power.''

(2) Rule "Wheee Statute Law of State Cebating Coepoeation Disables
It Feom Taking Land by Devise. It has been held that if the statute of wills

of the state creating the corporation disables it from taking land by devise, this

disability will follow it into other states ; so that by reason of the disability

imposed by the general statute law of the state of its domicile it will not be able

so to acquire land in another state.'^ Where the disability is created by the gen-
eral statute law of the state of the domicile of the corporation then the sound view
is that it is a question of the policy of that state, as declared by its legislature,

relating to the devolution of title to land within its own limits, and that it has no
extraterritorial operation. It is only where the disability is created by the charter

84. Etc p. Peru Iron Co., 7 Cow. (N. Y.) Orphan Asylum Soc, 9 Cow. (N. Y.) 437, 18
540. Am. Dec. 516; Van Kleeck v. Reformed

85. Thus we have seen (see supra, VI, M, Dutch Church, 6 Paige (N. Y.) 600; Kuy-
2, i, (i) et seq.) a class of holdings to the pers v. Reformed Dutch Church, 6 Paige
effect that railroad corporations have with- (N. Y.) 570; Auburn Theological Seminary
out any express power thereto in their char- v. Childs, 4 Paige (N. Y.) 419.

ters the power to take mortgages of land 89. There was no such provision in the

from subscribers to their shares to secure the Virginia statute of wills in force in 1846

payment of their subscriptions. Andrews v. (Rivanna Nav. Co. V. Dawsons, 3 Gratt.

Hart, 17 Wis. 297; Cornell v. Hichens, 11 (Va.) 19, 46 Am. Dec. 183), or in the Ken-
Wis. 353; Blunt v. Walker, 11 Wis. 334, 78 tucky statute, which seems to have been like

Am. Dee. 709; Clark v. Farrington, 11 Wis. that of Virginia (Moore v. Moore, 4 Dana
306. (Ky.) 354, 29 Am. Dec. 417).

86. In re McGraw, 111 N. Y. 66, 19 N. E. 90. Draper v. Harvard College, 57 How.
233, 19 N. Y. St. 392, 2L. R. A. 387. Pr- (N. Y.) 269 (holding that a devise of

87. 32 Hen. VIII, c. 1 ; 34 Hen. VIII, c. 5. land, situated in New York, to the city of

88. Holmes v. Mead, 52 N. Y. 332; White St. Louis, in Missouri, was void. But the

V. Howard, 46 N. Y. 144; Bascom v. Albert- supreme court of Missouri held that the city

son, 34 N. Y. 584; Downing v. Marshall, 23 had the capacity to take the devise, so that

N. Y. 366, 80 Am. Dee. 290; Atty.-Gen. v. it passed title to land situated in Missouri.

New York City Reformed Protestant Dutch Chambers v. St. Louis, 29 Mo. 543.

Church, 33 Barb. (N. Y.) 303; McCaughal v. 91. White v. Howard, 46 N. Y. 144.

Ryan, 27 Barb. (N. Y.) 376; King v. Run- 92. Starkweather v. American Bible Soc,
die, 15 Barb. (N. Y.) 139; McCartee v. 72 111. 50, 22 Am. Rep. 133.
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of tlie corporation itself, or by the general statute under which the corporation is

organized, so that there is an entire want of power in tlie artificial person so to
acquire title to land, that the disability will follow it into another state. In such
case the disability attends it everywhere, on the principle that a corporation can-

not exercise in a foreign state, except by an express provision of the legislation of
that state, larger powers than have been granted to it by the sovereign which has
created it.''

(3) Statutes Limiting Amount of Land Which Person Can Devise to Cok-
POEATION Have ITo Extratbeeitoeial Opeeation. In like manner a statute

limiting the amount of land which a person can devise to a corporation has no
extraterritorial operation. Therefore a statute of ITew York providing that " no
person having a husband, wife, child, or parent, shall by his will bequeath to any
charitable corporation more than one half of his estate after the payment of his

debts, such bequest, to be valid to the extent of one half, and no more," did not
prevent a bequest from being made by a testator domiciled in Connecticut to a

charitable corporation domiciled in New Tork.'^

(4) This Powee in Foeeign Coepoeations, When Presumed. In the

absence of any express statutory expression on the subject, it will not be pre-

sumed that it is against the public policy of a state that one of its citizens, owning
real estate there situated, should convey it to a foreign corporation for benevolent
purposes, where the state permits her own corporations, organized for like pur-
poses, to take real estate by purchase, gift, devise, or in any other manner.'^

(d) Devises to United States. The United States is a political corporation,'®

possessing defined and limited corporate powers, with capacity to contract and be
contracted with, and to sue in its corporate name ;

'^ but it cannot take by a devise

land situated in a state whose statute of wills as in New York prohibits devises of

lands to corporations ;
^ but otherwise where as in Massachusetts there is no such

prohibitory statute.''

(e) Whether Power to Take hy Purchase Includes Power to Take J>y Pevise.

The word "purchase," when used in connection with real property, has long been
construed as embracing all modes of acquiring such property except by descent.

It therefore includes the acquisition of land by devise.^ Hence, although- the

statute of wills may except corporations generally from the power to take lands

93. American Bible Soe. v. Marshall, 15 Am. Eep. 230. In this case the devise to the
Ohio St. 537 ; American, etc.. Christian United States was :

" Wishing to contribute
Union v. Yount, 101 U. S. 352, 25 L. ed. 888. my mite towards suppressing the rebellion

94. Crum v. Bliss, 47 Conn. 592. and restoring the Union, I give and devise
95. American, etc., Christian Union \i. the rest and residue of my estate to the .

Yount, 101 U. S. 352, 25 L. ed. 888 Idistin- United States of America." The devise being
guishing Starkweather v. American Bible absolute, it was held to be good, notwith-
Soc, 72 111. 50, 22 Am. Eep. 133; Carroll v. standing that the rebellion had been sup-

East St. Louis, 67 111. 568, 16 Am. Rep. 632]. pressed and the Union restored before the
96. Ableman v. Booth, 21 How. (U. S.) death of the testator. The opinion in this

506, 16 L. ed. 169; U. S. V. Maurice, 26 Fed. case, by Mr. Justice Gray, also recalls the
Cas. No. 15,747, 2 Brock. 96 (per Marshall, fact that the Smithsonian Institution at
C. J. )

.

Washington was created by the bequest of an
97. Cohens i'. Virginia, 6 Wheat. (U. S.) Englishman named Smithson, established by

264, 5 L. ed. 257. See preface to Beach Pub. a decree of Lord Langdale as master of the
Corp., from which I have adopted this state- rolls, and accepted by act of congress. U. S.

ment. See also Dickson v. U. S., 125 Mass. v. Drummond [cited in Whicker r. Hume, 7

311, 28 Am. Eep. 230; U. S. v. Hodson, 10 H. L. Cas. 124, 155, 4 Jur. N. S. 933, 28 L. J.

Wall. (U. S.) 395, 19 L. ed. 937; Neilson v. Ch. 396].
Lagow, 12 How. (U. S.) 98, 13 L. ed. 909; 1. McCartee V. Orphan Asylum Soc, 9
U. S. V. Linn, 15 Pet. (U. S.) 290, 10 L. ed. Cow. (N. Y.) 437, 18 Am. Dec. 516; Rad-
742; U. S. V. Bradley, 10 Pet. (U. S.) 343, cliffe v. Roper, 10 Mod. 89 [reversed in 10

9 L. ed. 448; U. S. r. Tingey, 5 Pet. (U. S.) Mod. 230]; Eatcliffe's Case, 1 Str. 267. See
115, 8 L. ed. 66. also Atty.-Gen-. v. Bowyer, 3 Ves. Jr. 714, 4

98. In re Fox, 52 N. Y. 530, 11 Am. Rep. P>ev. Rep. 132, where it is intimated that a
751 [affirmed in 94 U. S. 315, 24 L. ed. 192]. corporation authorized by license to hold real

99. Dickson v. U. S., 125 Mass. 311, 28 estate may take lands by devise.
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by devise, yet if the charter of a particular corporation empowers it to purchase,

hold, and convey any estate, real or personal, this will enable it to take land by
devise;' and so it may where its charter empowers it "to hold, purchase, and
convey real estate."^

(f) Devises to Corporations Where Thevr Statutory Limit Has Been
Reached. According to one view, if the amount of land which a corporation

may hold is prescribed by its governing statute, and if it has already acquired

lands to such an extent that a further devise to it will exceed that limit, then in

so far as the devise is in excess of that limit it is void and the title vests in the

heirs. In such a case the principle that the state alone can question the right of

the corporation to hold the lands does not in the opinion of some pf the courts

apply, but the heirs of the testator can raise the question. ISTor in such a case is

the construction put upon the language of the statutes of inortmain applicable,

making a distinction between the power to take and the power to' hold ; but such
a statute, in the absence of some plain expression showing the contrary intent, is

construed as prohibiting a taking where the prescribed limit has been reached.* '

But other courts have' taken the view that here as in other cases ^ the question of

the capacity of the corporation to take is one which can be raised by the state

alone.^

(g) Devise Good ujp to Statutory Lvmit. Under the former view the devise

is void only as to the excess ; it is good up to the statuory limit, although there

may be difficulty in determining that limit.''

(h) Operation of Statutes Curing Incapacity of Corporations to Take hy
Devise or Bequest. Although the supposed corporation which is to be the

recipient of the devise or bequest may not have the capacity to take at the time
when the devise or bequest is created, yet this will be immaterial, provided it

becomes legally qualified to take before the happening of the event upon which
the devise or bequest is to become vested.' Thus, although a bequest to-an
unincorporated religious body may be void, by reason of its incapacity to take
under a will,^ yet if it becomes incorporated at the time when the devise is to

vest and take effect, that will be sufficient.*" And whichever way the question is

viewed, a devise is contingent upon the existence of a devisee capable of taking

at the time when the devise is to vest. Thus a devise to a church society, which

'

is to take effect at the death of the testator's wife, of land to, be used as a
parsonage, which is to revert to the heirs at law when it shall cease to be so iised,

is contingent upon the existence of a devisee capable of taking at the termination

of the life-estate of the wife ; but if the society is then incorporated it will take,

although not incorporated at the death of the testator."

(i) Change of Rule ^y Legislature Does Not Operate Upon Previous Devises

But an act of the legislature passed subsequently to the death of the testator

2. MeCartee v. Orphan Asylum Soc, 9 5. See m/ra, XVII, D, 1, g, (l), {A.) et seq.

Cow. (N. y.) 437, 18 Am. Dec. 516. 6. De Camp v. Dobbins, 29 N. J; Eq.

3. American Bible See. v. Marshall, 15 36.

Ohio St. 537. 7. McGraw's Estate, 111 N. Y. 66, 19N. E.
4. Cromie v. Louisville Orphans' Home Soc, 233, 19 N. Y. St. 392, 2 L. R. A. 387 [affirm-

3 Bush (Ky.) 365; McGraw's Estate, 111 imff 45 Hun { N. Y. ) 354] ; Wood l). Hammond,
N. Y. 66, 19 N. E. 233, 19 N. Y. St. 392, 2 16 R. I. 98, 17 Atl. 324, 18 Atl. 198.

L. R. A. 387 [affirming 45 Hun (N. Y.) 8. Plymouth Soc. v. Hepburn, 57 Hun
354]; Chamberlain v. Chamberlain, 43 N. Y. (N. Y.) 161, 10 N. Y. Suppl. 817, 32 N. Y.

424; Wood V. Hammond, 16 R. I. 98, 17 Atl. St. 943.

324, 18 Atl. 198; Cornell University v. 9. Wilmoth v. Wilmoth, 34 W. Va. 426, 12

Fiske, 136 U. S. 152, 10 S. Ct. 775, 34 L. ed. 8. E. 731.

427. Compare American, etc., Christian 10. Lougheed v. Dykeman's Baptist Church,

Union v. Yount, 101 U. S. 352, 25 L. ed. 888. etc., 58 Hun (N. Y.) 364, 12 N. Y. SuppJ.

Note that the Rhode Islamd case was changed 207, 35 N. Y. St. 270.

by a sitatute which, however, could not oper- 11. Lougheed v. Dykeman's Baptist Church,
ate retroactively. R. I. Pub. Laws (1889), etc., 58 Hun (N. Y.) 364, 12 N. Y. Suppl.
e. 76, p. 65. 207, 35 N. Y. St. 270.
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enlarging the power of the corporation to take will not affect the rights of the
heirs, because the title vests in them instantly on the death of the testator, and it

is not competent for the legislature to divest it.'^

(j) Devise to Corporation Where There Are Two Corporations of Same
Name. Where there are different corporations of the same or of a similar name,
and a devise is made to one of them, naming it in such a way as not to distinguish

it from the others, then the will presents a case of latent ambiguity, where parol
evidence is admissible to explain the real meaning of the testator.^^

(k) Power to Tahe " Subscriptions " or " Cmit/ributions " Does Not Include
Power to Take hy Devise. It has been held in Maryland that the power con-
ferred upon a corporation by an act of the legislature to take and hold " subscrip-

tions or contributions, in money or otherwise," when construed, as it must be,

with reference to the restriction iinposed upon religious corporations by section

38 of the bill of rights does not include the power to take by devise."

(l) Doctrine of Equitable Conversion Where Corporation Is Not Capable of
Taking Land by Devise. If then the corporation is not capable of taking land,

but nevertheless a devise of land is made directly to it, the devise will be void
and the land will revert to the heirs of the grantor, under the theory of his hav-
ing died intestate as to it ; or will pass under other theories to other devisees under
other provisions of the will. But this is not so where the will directs the execu-
tors to convert the land into money, and to hand the money over to the corpora-
tion. Here, if the corporation is capable of taking personalty, the devise will be
good ; for when carried out according to its terms it does not operate to vest land
in the corporation, but merely operates as a bequest of money to it.'^ This in

accordance with the doctrine of equitable conversion, by which, in construing and
applying a will, a court of equity will treat land as money or money as land,

when it is plain from all the terms of the will that the testator intended land to

be converted into money or money into land for the purposes of the will, the gen-

eral rule being that an equitable conversion is not to be presumed beyond the

purposes of the will as plainly expressed therein, or further than is necessary to

gratify the several legacies and bequests ; and that when these fail or lapse there

is a resulting trust in favor of the heir, unless there is a clear and manifest

expression in the will to the contrary.^* In every case involving this doctrine the

paramount question is what the testator really meant, whether he meant to give

to the produce of the real estate the quality of personalty to all intents, or only

so far as respected the particular purposes of the will."

d. Statutory Limits Upon Amount of Land Which May Be Taken Other Than
by Devise— (i) In Gsneral. But in respect of land acquired by a corporation

other than by devise, the rule seems to be that the right of the corporation to hold

12. McGraw's Estate, 111 N. Y. 66, 19 14- Brown v. Tompkins, 49 Md. 423.

N. E. 233, 19 N. Y. St. 392, 2 L. R. A. 387. Compare Baltimore Catholic Cathedral
13. Connecticut.— Brewster v. McCall, 15 Church v. Manning, 72 Md. 116, 19 Atl.

Conn. 274. 599.

Kentucky.— Breckenridge v. Duncan, 2 15. Sherwood v. American Bible Soc, 4
A. K. Marsh. 50, 12 Am. Deo. 359. Abb. Dec. (N. Y.) 227.

Massachusetts.— Hinckley v. Thatcher, 139 16. Orrick v. Boehm, 49 Md. 72.

Mass. 477, 1 N. E. 840, 52 Am. Rep. 719. 17. Cox's note to Cruse v. Barley, 3

ffeto Hampshire.—Tilton ^^ American Bible P. Wms. 19, 22, 24 Eng. Reprint 952 [quoted

Soc, 60 N. H^ 377, 49 Am. Rep. 321. in Orrick v. Boehm, 49 Md. 72, 105]. The
New Jersey.— That the misnomer of the rule has been said to be that " the heir-at-

legatce will not defeat the gift see De Camp law must be eflfectually displaced, not by in-

V. Dobbins, 29 N. J. Eq. 36. ference or implication, but ithere must be a
Wisconsin.-— Morgan v. Burrows, 45 Wis. clear, substantive and undeniable intent on

211, 30 Am. Rep. 717. the part of the testator to exclude him." Am-
United States.— Gilmer v. Stone, 120 U. S. phlett v. Parke, 2 Russ. & M. 221, 11 Eng. Ch.

586, 7 S. Ct. 689, 30 L. ed. 734. See to this 221 [cited in Orrick v. Boehm, 49 Md. 72,
principle in the law of wills Patch v. White, 105]. See as to this doctrine of equitable
117 U. S. 210, 6 S. Ct. 617, 29 L. ed. 860; conversion Given v. Hilton, 95 U. S. 591, 24
Wilkins v. Allen, 18 How. 385, 15 L. ed. 396. L. ed. 458; Singleton v. Tomlinson, 3 App.
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lands in excess of the statutory limit can be questioned only by the state.'^

Hence a trespasser will not be allowed to trespass upon any portion of such land.^'

(ii) Evasion of Bugs Statutss bt Taking Land in Name of Anotbem
AS Trustee. The evasion of the statutes of wills by the device of conveying lands

to feoffees to the use of the feoffors in the will, and other refinements which dis-

graced the jurisprudence of our ancestors, resulting in distinctions between
interests in lands and interests collateral to land, which involved direct violation

of the policy and purpose of the statute law,^ are not tolerated in modern juris-

prudence. But if the legislature has limited the amount of land which a corpora-

tion may hold, or the purposes for which it may hold it, the courts will not allow
the statute to be evaded by the corporation resorting to the device of thrusting a

trustee between itself and the law.^'

6. What Estate in Lands Copporation May Take— (i) Fee Simple or Deter-
minable Fee. In some cases a distinction is taken between the estate which a

corporation may take for the purposes of alienation, and the estate which it may
take for the purposes of enjoyment, holding that it may take a fee-simple estate

for the purposes of alienation, but can take only a determinable fee for the pur-

poses of enjoyment.^/ There seems never to have been any doubt upon the former
of these propositions, that is, lapon the proposition that a corporation may take a

grant of land and convey it in fee, so that the title of its grantee will not be
affected by its subsequent dissolution.^ But the second proposition, namely, that

a corporation can take only a determinable fee for the purposes of enjoyment is

founded upon the premise that upon its dissolution its land reverts to the original

grantor or his heirs.^ But it is elsewhere pointed out that this is no longer the

law, at least in respect of private joint-stock corporations, but that the law is that,

upon the dissolution of such a corporation, all of its estate, whether consisting of

lands or goods, passes into administration, for the benefit, of its creditors first, and
its shareholders afterward.^ It is therefore conceived that this doctrine of a cor-

poration being incapable of taking an estate in fee simple for the purposes of

enjoyment is an exploded refinement of the common law.
"

(n) Statutes and Charters Under Which Corporation Takes Fee
Simple. Where there is a statute relating to conyeyances providing that every
grant shall pass all the estate or interest of the grantor, unless the intent to pass

a less estate or interest shall appear by express terms or be necessarily implied in

the terms of the grant,^' a conveyance to a corporation and its successors will pass

an estate in fee, although the corporation may be created for a limited period,^

and it would have the same effect if no words of succession were used.^ When

Cas. 404, 38 L. T. Kep. N. S. 653, 26 Wkly. N. E. 692, 19 N. Y. St. 173, 7 Am. St. Rep.
Rep. 722. 684, 2 L. R. A. 255; People v. Mauran, 5 Den.

18. Hamsher v. Hamsher, 132 III. 273, 23 (N. Y.) 389.

N. E. 1123, 8 L. R. A. 556. 24. Blackstone's definition of the title

19. Whitman Gold, etc., Min. Co. v. Baker, Tirhich a corporation takes by gramt is " an
3 Nev. 386. estate for life which may endure forever, or

20. See Clere's.Case, 6 Ooke 18; Coke Litt. which reverts to the donor only when the life

272 ; 1 Saunders Uses 72. See also the opinion of the donee is terminated." 1 Bl. Comm.
of Chancellor Jones in McCartee v. Orphan 484.

Asylum Soc, 9 Cow. (N. Y.) 437, as con- 25. Heath v. Barmore, 50 N. Y. 302. See
densed in 18 Am. Dec. 516. also infra, XXI, G, 6, a.

31. Coleman v. San Rafael Turnpike Road 26. For example 1 N. Y. Rev. Stat. p. 748,

Co., 49 Cal. 517; Church of Jesus Christ v. § 1.

U. S., 136 U. S. 1, 10 S. Ct. 792, 34 L. ed. 27. People v. O'Brien, 111 N. Y. 1, 18

481; Case V. Kelly, 133 U. S. 21, 10 S. Ct. N. E. 692, 19 N. Y. St. 173, 7 Am. St. Rep.
216, 33 L. ed. 513; Cox v. Gould, 6 Fed. Cas. 684, 2 L. R. A. 255; Nicoll v. New York, etc.,

No. 3,301, 4 Blatehf. 341. R. Co., 12 N. Y. 121 [affirming 12 Barb.
22. Nicoll V. New York, etc., R. Co., 12 (N. Y.) 460]. Compare Webb v. Moler, 8

Barb. (N. Y.) 460 [affirmed in 12 N. Y. Ohio 548.

121]; Buffalo Pipe Line Co. v. New York, 28. Nicoll v. New York, etc., R. Co., 12
etc., E. Co., 10 Abb. N. Cas. (N. Y.) 107. N. Y. 121 [affirming 12 Barb. (N. Y.) 460,

23. People v. O'Brien, 111 N. Y. I, 18 per Parker, J.].
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therefore a corporation is empowered by its charter to acquire land it may acquire

an estate in fee, although its own existence is limited to a term of years.^' So a

I'ailroad corporation which has the power under its charter to acquire by purchase

such real estate as may be necessary for the construction of its road may acquire

title in fee to the same by a deed purporting to convey the fee, and when the

land is no longer needed for this purpose it may sell it and convey the fee.*' So
a plank-road company authorized to acquire land for the building and operation

of its road may acquire title to the same in fee simple absolute, and no condition

of reverter, in case of its ceasing to use the land for the purposes intended, will

be implied.^*

(ill) Power to Take Land as Joint Tenant os Tenant in Common. A
corporation cannot take an estate in joint tenancy, either jointly with another cor-

poration, or with a natural person ;
^' but it can take and hold as a tenant in

common with another corporation or with a natural person.^'

(iv) PowEE to Take Land by Statutory Inyestituse— (a) In Oeneral.

A devolution of land upon a corporation may take place by a mere legislative

enactment, sanctioned of course by the owners of the land and by the corpora-

tion.** The books present cases where corporations have been created by the
legislature and property vested in them by the statute, without any formal con-

veyance. This was held to have taken place where the provincial legislature of

Georgia passed an act declaring that the rector of a certain church was thereby
created a body politic and corporate, and that he should be in the actual possession

of the church, with its cemetery and appurtenances, to hold and to enjoy the

same to him and his successors, etc. This was held to be a statutory investiture

in the corporation thus created, of title, not only to the church, but also to the

cemetery ; and a subsequent statute perpetuated the same title, in substantially

the same corporation, under a different name.'^ In some of these cases the ques-

tion will depend upon a consideration of the body which is incorporated, whether
the trustees or the beneficiaries or proprietors.^^

(b) Legislative Intent so to Devolve Title Must Be Clear. But if the legis-

lature, in an act of incorporation, intends that the property of the coadventurers

who are incorporated shall be vested in the corporation without a deed of convey-

ance, it will of coui-se say so in direct language. Thus an act incorporating tenants

29. Nicoll V. New York, etc., E. Co., 12 476; Windham's Case, 5 Coke 7; Willion v.

iN. Y. 121; Rives v. Dudley, 56 N. C. 126, 67 Berkley, Plowd. 223; Bennet v. Holbech, 2

Am. Dec. 231. Saund. 316; 1 Washburn Real Prop. (4th ed.)

30. Yates v. Van de Bogert, 56 N. Y. 526. 643. Compare New York, etc.. Canal Co. v.

31. Heath v. Barmore, 50 N. Y. 302. Fulton Bank, 7 Wend. (N. Y.) 412.

Applications of above doctrine in case of • 34. Ladies' Benev. Soc. No. 2 v. Edgefield
railroads.— See Old Colony R. Corp. v. Evans, Benev. Soc. No. 2, 2 Tenn. Ch. 77.

6 Gray (Mass.) 25, 66 Am. Dec. 394 (specific 35. Christ Church v. Savannah, 82 Ga.
performance of a contract by which a rail- 656, 9 S. E. 537.

road company purchased land for the exca- 36. See supra, I, A, 6.

ration of gravel to be hauled over its road Illustration.— Where the proprietors of cer-

to a distant place and sold) ; Buffalo Pipe tain lands were incorporated, and the trus-
Line Co. v. New York, etc., R. Co., 10 Abb. tees were endowed with a power of superin-
N. Cas. (N. Y. ) 107 (holding that a railroad tendence and management, it was held that
corporation may take by purchase and hold the act of incorporation did not give the
in fee simple, such land as may be necessary trustees title or possession, power to make
for its purposes ) . Compare Davis v. Old contracts of agistment binding the corpora-
Colony R. Co., 131 Mass. 258, 41 Am. Rep. tion, or power to sell grass or herbage; and
221 ; Waldo V. Chicago St., etc., R. Co., 14 consequently that one who had agreed with
Wis. 575 (railroad corporation has no power the trustees for the pasturage of his horse,
to hold land situated at a distance from its which died through their negligence, had no
road for the purpose of sepeulation ) . To a action against the corporation. Appley v.
similar effect see Land v. Coflfman, 50 Mo. Montauk, 38 Barb. (N. Y.) 275. But while
243. the trustees were not the corporation, the

32. Telfair v. Howe, 3 Rich. Eq. (S. C.) conclusion of the court is obviously a non
235, 55 Am. Dec. 637; Coke Litt. 296. sequitur; for they were its managing agents,

33. De Witt v. San Francisco, 2 Cal. 289; and it was responsible for their contracts and
Estell r. South "University, 12 Lea (Tenn.) neglects.
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in common to enable them to carrj' on more conveniently a common purpose does
not of itself vest in the corporation a title to the land previously owned by the

individuals, and used by them for the same purpose.^'' A statute incoi'porating

the tenants in common of a wharf, their heirs and assigns, npon their own peti-

tion, for the purpose of enabling them the better to manage and improve the

wharf, did not therefore transfer the title in the wharf to the corporation.^ So
the organization of a voluntary loan association, under a statute,^' does not trans-

fer the property of the associates to the corporation without a formal conveyance,
because the statute does not say so.^" And in general a clause in a charter declar-

ing that the corporators are constituted a body corporate for a specified purpose
does not give them any rights of property with respect to such purpose. It only
confers corporate existence, and limits the purpose for which such existence is

given. If lands are necessary for carrying the purpose into effect, they must be
acquired under some other authority, grant, or conveyance.*'

f. Limitation of Power of Corporations to Take and Hold Land as Determined
by Purposes of Their Existence. Where the question is raised in the proper pro-

ceeding, it will be held that a corporation can take and hold only so much land
as is necessary for the purposes recited in its charter or in its articles of incor-

oration. Thus a manufacturing corporation cannot hold vacant and unoccupied
and, unless it is or will be necessary for its use in the conduct of its business,*^

or will be necessary for its use in its business in the near future.*^ A narrow
view of this subject has resulted in the holding that a manufacturing corporation
cannot acquire and hold land for the purpose of building a town composed of

houses constructed to be occupied as dwellings by its employees, and that vacant
lots kept for the purpose of constructing thereon future dwellings for this pur-
pose cannot be held by it in the exercise of its implied powers.** But the owner-
ship of an office building near the business center of a city by a manufacturing
corporation does not exceed its implied powers merely because the building is

larger than is needed for its present use, and because a part of it is therefore

rented out, if it is made to appear that it is probable that the whole building will

be needed for the business of the corporation in the near future.*^

g. Power of Corporation to Hold Land Not Questioned Collaterally, but Only
by State — (i) RuLS Stated— (a) In General. The limitations imposed by
the principles of the common and the statute law upon the power of corporations

to hold land, as elsewhere explained in this article, are greatly modified by a

principle of extensive application now to be considered, which is that although a

corporation may be disabled or forbidden from holding land at all, or from hold-

ing laud except for particular purposes, or from holding land beyond a prescribed

37. Leffingwell v. Elliott, 8 Pick. (Mass.) good faith, with an honest belief, based on
455, 19 Am. Dee. 343. reasonable grounds, that it is required for

38. Holland v. Cruft, 3 Gray (Mass.) 162. the successful prosecution of its business.

39. Mass Stat. (1854), c. 454. 43. People v. Pullman's Palace Car Co., 175

40. Manahan v. Varnum, 11 Gray (Mass.) 111. 125, 51 N. E. 664.

405. 44. People v. Pullman's Palace Car Co., 175
41. Keyport, etc., Steamboat Co. ». Farm- 111. 125, 51 N. E. 664.

ers' Transp. Co., 18 N. J. Eq. 13. 45. People v. Pullman's Palace Car Co., 175
42. People v. Pullman's Palace Car Co., 111. 125, 51 N. E. 664.

175 III. 125, 51 N. E. 664. But it was held Evidence held not sufScient to show that
in this case that a palace-ear company which certain lots purchased by a railroad corpora-

has built shops for the manufacture of cars tion were not necessary for the construction

requiring five thousand employees, at a place of its road. Lake St. El. P. Co. v. Carmichaei,

remote from any city or village, may buy 184 111. 348, 56 N. E. 372 {affirming 82 111.

adjoining lands and build dwellings for the App. 344].

employees, provide such buildings with water, Where a private corporation, for the pur-

light, heat, and drainage; build school- pose of paying its debts and closing its af-

houses and churches, halls, a library and fairs, accepts land in part payment of its

theater, and hold and set apart lands for stock of merchandise, such transaction will

parka and pleasure-grounds for the use of its not condemn or defeat the sale. Morisette v.

employees and their families, if it does so in Howard, 62 Kan. 463, 63 Pae. 756.
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limit, yet if it does hold land in the face of such disabilities or prohibitions, its

title will be good except as against the state alone, and that it will be deemed to

have a good title until its title is invalidated in a direct proceeding instituted by
the state for that purpose.**

(b) As Where Statute Law Prohibits Foreign Corporations From Acquiring
Land Beyond Prescribed Amount. Thus under a statute of Georgia '^ providing

that the state of Georgia will not consent to foreign corporations owning five

thousand or more acres of land in that state, unless they shall become incorporated

under the laws thereof, it is held that the state alone can question the right of

foreign corporations to hold land in contravention of the statute.^

(ii) Rule Prevents Title op CoepomationFrom Being Assailed by Its
Grantor. If a corporation is authorized to purchase land for certain purposes,

and for no other, a deed of land executed to it, by one having capacity to convey,,

will vest title in it, which title can be assailed, on the ground that the purchase is

ultra vires., only by the state or by a shareholder, but not by the grantor."

46, Arizona.— Tidwell v. Chricahua Cattle

Co., (1898) 53 Pac. 192.

California.— Natoma Water, etc., Co. v.

Clarkin, 14 Cal. 544.

Colorado.— Water Supply, etc., Co. v. Ten-

ney, 24 Colo. 344, 51 Pac. 505, right of a cor-

poration, under its articles, to hold real prop-
erty cannot be attacked by another corpora-

tion in an action between the two.
Illinois.— Chicago, etc., E,. Co. v. Keegan,

185 111. 70, 56 N. E. 1088 (question cannot
be raised by one having adverse possession,

but only by the state) ; Cooney v. A. Booth
Packing Co., 169 111. 370, 48 N. E. 406; Alex-

ander V. Tolleston Club, 110 111. 65; Hough
V. Cook County Land Co., 73 111. 23, 24 Am.
Eep. 230; Henderson v. Virden Coal Co., 78
111. App. 437 (holding that a lessor, his heirs,

or devisees cannot assail a lease to a corpora-

tion upon the ground that it already held

more real estate than it was authorized by its

charter to hold, as that is an objection which
can be raised- only by the state

) ; Lauder v.

Peoria Agricultural Soc, 71 111. App. 475.

Indiana.— Hayward v. Davidson, 41 Ind.

212.

Kentucky.— Miller v. Flemingsburg, etc..

Turnpike Co., 109 Ky. 475, 59 S. W. 512, 22

Ky. L. Rep. 1039.
,

Maine.— Farrington v. Pui^am, 90 Me.
405, 37 Atl. 652, 38 L. R. A. 399.

Maryland.— Hagerstown Mfg. Min., etc.,

Co. v. Keedy, 91 Md. 430, 46 Atl. 965 (trustee

in a deed 6t trust executed by a beneficial as-

sociation, in the absence of fraud, cannot
raise the question that the purchase was
ultra vires, since that is a matter between the
corporation and the state, and can be tried

only in a direct proceeding by the state to

annul the dharter) ; In re Stickney, 85 Md.
79, 36 Atl. 654, 60 Am. St. Rep. 308, 35
L. R. A. 693.

Missouri.— Ragan v. McElrov, 98 Mo. 349,
11 S. W. 735; Shewalter v. Pirner, 55 Mo.
218; Land v. Coffman, 50 Mo. 243; Chambers
V. St. Louis, 29 Mo. 543 ; Mclndoe v. St. Louis,
10 Mo. 575.

Nebraska.— Watts v. Gantt, 42 Nebr. 869,
61 N. W. 104 (right of a corporation to hold
real estate, or to purchase or hold a lien

[XVII. D, 1, g, (I), (a)]

thereon, can be questioned only by the state) r

Missouri Valley Land Co. v. Bushnell, 11
Nebr. 192, 8 N. W. 389.

Nevada.— Whitman Gold, etc., Min. Co. v.

Baker, 3 Nev. 386.

New Jersey.— De Camp v. Dobbins, 29 N. J.

Eq. 36.

New York.— Farmers' L. & T. Co. v. Cur-
tis, 7 N. Y. 466; People v. Mauran, 5 Den.
389 ; Silver Lake Bank v. North, 4 Johns. Ch.
370; Bogardus v. Trinity Church, 4 Sandf.
Ch. 633.

North Carolina.— Mallett v. Simpson, 94
N. C. 37, 55 Am. Rep. 595.

Permsylvama.— Goundie v. Northampton
Water Co., 7 Pa. St. 233 ; Baird v. Washing-
ton Bank, 11 Serg. & R. 411; Leazure v. Hil-

legas, 7 Serg. & R. 313.

Tennessee.— Barrow v. Nashville, etc..

Turnpike Co., 9 Humphr. 304.

Texas.— Russell v. Texas, etc., R. Co., 68
Tex. 646, 5 S. W. 686; Ray v. Foster, (Civ.

App. 1899) 53 S. W. 54.

Virginia.— Banks v. Poitiaux, 3 Rand. 136,

15 Am. Dec. 706.

Wisconsin.— Blimt v. Walker, 1 1 Wis. 334,

78 Am. Dec. 709.

United States.— Fritts v. Palmer, 132 U. S.

282, 10 S. Ct. 93, 33 L. ed. 317 ; G«nesee Nat.
Bank v. Whitney, 103 U. S. 99, 26 L. ed. 443

;

St. Louis Union Nat. Bank v. Matthews, 98

U. S. 621, 25 L. ed. 188; Runyan v. Coster,

14 Pet. 122, 10 L. ed. 382; Southern Pac. R.
Co. V. Orton, 32 Fed. 457, 22 Fed. Cas. No.
13,188a, 6 Sawy. 157.

The report of a legislative committee that
the property of a corporation is properly
taxed does not amount to a concession on the
part of the state that the corporation had a
right to acquire the title to the property.
People V. Pullman's Palace Car Co., 175 111.

125, 51 N. E. 664.

47. Ga. Act Feb. 28, 1877.

48. American Mortg. Co. v. Tennille, 87
Ga. 28, 13 S. E. 158, 12 L. R. A. 529.

For an exception to the rule in the case of

devises to corporations see supra, XVII, D,
1, C, (V), (B).

49. Hough V. Cook County Land Co., 73;

111. 23, 24 Am. Rep. 230.
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(m) Exile Enables Cosporations to Eecover Against Trespassers.
The foregoing rule enables a corporation, which has received a grant of land, to

maintain an action against a trespasser to recover possession of it ; and the tres-

passer will not be heard to question the title of the corporation on the ground
that it has no authority to take the lands.™

(iv) EuLE Enables Corporation to Pass Good Title to Its Grantee.
The rule also operates in such a way that although the state might in a direct

proceeding for that purpose have overthrown the title of the corporation and
escheated the property to its own use, yet, not having done so, the corporation

may in the mean time convey an indefeasible title to another, of whatever
estate in the lands had been conveyed to or acquired by it.^'

(v) EuLE Prevents Private Persons From Questioning Validitt of
Conveyance by or to Corporation. The rule also operates to prevent third

persons having no interest in land conveyed by one corporation to another from dis-

puting the validity of the conveyance.^^ Thus a stranger to the original title to land
deeded to a corporation cannot take advantage of the fact that the deed was not
executed with the consent of the holders of two thirds of the capital stock of the

corporation, as required by statute, if the shareholders have made no objection.^*

(vi) EuLE Applies Where Corporation May, Under Certain Circum-
stances, AcquiRE AND Hold Land. Under the operation of this principle,

where property which a corporation, under certain circumstances, is authorized by
its charter to acquire, is purchased in a mode or for a purpose not authorized, the
title of the corporation to the property cannot be defeated by a party who is a
stranger to the agreement by which the property was acquired, and who is not
injured by the transfer.^ The doctrine on this subject may therefore be summed
up in the proposition that the power of a corporation to acquire and hold title to

land cannot be questioned by any party except the state, where it has the power
to hold land under any circumstances or for any purpose ;

^ and we have seen that

it has at common law the implied power to hold land for the purposes of its

creation.'^

{yu)EuleDoesWotApply Where CorporationIs Seeking to A oquire
Zand Which It Has JVo Power to Acquire and Hold. This principle has
no application where the corporation is seeking the aid of a court of justice to

enable it to acquire lands which it has no power to acquire and hold. Here the
principle is that a court of justice will not aid a corporation to do that which is

impliedly forbidden by its charter or by the law.^'

h. Presumption in Favor of Power of Corporation to Take and Hold Land.
There is a general presumption in favor of the power of a corporation to take and
hold land, until the contrary is made to appear ;

^ so that if a corporation is

authorized under some circumstances to hold and convey real estate, it will be
presumed, in the absence of evidence to the contrary, that the real estate which

50. Southern Pac. R. Co. v. Orton, 32 Fed. 55. Hamsher v. Hamsher, 132 111. 273, 23

457, 22 Fed. Cas. No. 13,188a, 6 Sawy. 157. N. E. 1123, 8 L. R. A. '556; Alexander v.

51. Shewalter v. Pirner, 55 Mo. 218; Farm- Tolleston Club, 110 111. 65; Hayward v. David-

ers' L. & T. Co. v. Curtis, 7 N. Y. 466; Blunt son, 41 Ind. 212; Gilbert v. Hole, 2 S. D.
V. Walker, 11 Wis. 334, 78 Am. Dec. 709. 164, 49 N. W. 1.

52. Beels v. North Nebraska Fair, etc., As- 56. As to which see supra, XVII, D, 1,

soc, 54 Nebr. 226, 74 N. W. 581; Benton v. a, (l).

Elizabeth, 61 N. J. L. 411, 39 Atl. 683, 906 57. Pacific K. Co. v. Seely, .45 Mo. 212,

[afflrmed in 61 N. J. L. 693, 40 Atl. 1132]. 100 Am. Dec. 369 (specific performance of

53. Boston, etc.. Copper, etc., Min. Co. v. an agreement to convey land to a railroad

Montana Ore-Purchasing Co., 89 Fed. 529 company refused because the company had
[dAsapprovmg Pekin Min., etc., Co. v. Ken- no power under its charter to take and hold
nedy, 81 Cal. 356, 22 Pac. 679; McShane v. land) ; Case v. Kelly, 133 U. S. 21, 10 S. Ct.

Carter, 80 Cal. 310, 22 Pac. 178]. 216, 33 L. ed. 513.

54. Ehrman v. Union Cent. L. Ins. Co., 35 58. Diamond Coal Co. v. Cook, (Cal. 1900)

Ohio St. 324. 61 Pac. 578.
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it undertook to convey was held and conveyed under those circumstances and in

pursuance of its powers.^'

i. In Case of Grants of Land to Corporations Before Being' Organized, Aeeept-

anee Presumed— (i) In Gmneral. A deed of conveyance of land to an intended
corporation, before its organization, will take effect upon the event of its organi-

zation ; for its acceptance of the deed, vrhen it becomes capable of accepting,

vyill be presumed ;
*" whereas, onerous contracts made by promoters will not bind

the future corporation, in the absence of an affirmative ratification.*' Tlius a

deed of land to a corporation, dated after its charter, but before its organization,

and recorded after its organization, although before the institution of the suit, is

admissible as evidence of title in the corporation, in an action \if it for a trespass

upon the laud.^^ So after letters-patent, another expression for a charter, have
been issued by the governor, as required by the law of Pennsylvania, to a cor-

poration, a deed of conveyance to the company will vest the estate in it, although
the corporation has not been organized by the election of its officers. The assent

of the corporation to the grant will be presumed.'^

(ii) Circumstances Under Whics Vendor Becomes Trustee op Title
For Purchaser. So where a purchase is made by several persons representing

a voluntary association of Christians, for the common benefit of all the persons
composing the association, and the purchase-money is paid, and possession of the
land given, equity raises a promise by the vendor to make a title, either to the
persons making the payment, or to the corporation, if one be created. In such
case the vendor, as to the title, becomes a trustee for the purchasers ; and, tliey

being the mere agents of the voluntary association, the moment the association is

incorporated it has a right to a conveyance from the vendor.^

j. Conveyances to Non-Existent and De Faeto Corporations— (i) In General.
As already seen ^' there must be two parties to every contract, and to every deed
of conveyance, a grantor and a grantee. A deed to a person having no existence

is generally inoperative and passes no present title from the grantor.*' If a man
grant his estate to an imaginary person, who exists only in his own mind, no
title passes. But the mere fact that a corporation has been irregularly organized

will not render invalid the title to land which has been derived from it in good
faith.*' In applying this principle it will often be difficult to distinguish between
a non-existent or imaginary and a de facto corporation ;

** but the distinction is

said to be that if there is a law authorizing the organization of the supposed cor-

poration, then whether it has been properly organized is a question of fact, and a

party contracting with it is estopped from disputing the fact that it has been
properly organized. But where there is no law authorizing it to be organized, or

if the statute authorizing it is unconstitutional and void, then a contract with it

will not estop the party making it from disputing its existence.*' If therefore the

owner of land conveys the same to a ds facto railroad corporation in settlement

of his subscription to its capital stock, and it conveys the land for value to an
innocent purchaser, the original grantor cannot maintain ejectment for it against

59. Farmers' L. & T. Co. v. Curtis, 7 N. Y. 64. African M. E. Church v. Conover, 27
466. See also State University v. Detroit N. J. Eq. 157.
Young Men's Soc, 12 Mich., 138, opinion by 65. See supra, XII, D, 5, c.

Christianey, J. 66. Harriman v. Southam, 16 Ind. 190;
60. Botch's Wharf Co. v. Judd, 108 Mass. African M. E. Church );. Conover, 27 N. J. Eq.

224. - 157; Russell v. Topping, 21 Fed. Cas. No.
Facts from which the acceptance of a char- 12,163, 5 McLean 194.

ter will be presumed see U. S. Bank v. Dan- 67. Snyder v. Studebaker, 19 Ind. 462, 81
dridge, 12 Wheat. (U. S.) 64, 6 L. ed. 552; Am. Dec. 415; Brown v. Phillipps, 16 Iowa
and supra, I, J, 7, b. 210.

61. See supra, I, Q, 2. , 68. See supra, I, 0, 1, a, et seq.

62. notch's Wharf Co. v. Judd, 108 Mass. ' 69. Snyder v. Studebaker, 19 Ind. 462, 81
224. Am. Dec. 415 [overruling Harriman v.

63. Rathbone v. Tioga Nav. Co., 2 Watts Southam, 16 Ind. 190; Evansville, etc., R. Co.
& S. (Pa.) 74. V. Evansville, 15 Ind. 395].

[XVII, D, 1, h]



CORPORATIONS [10 Cye.j 1137

such innocent purchaser, by setting up that the corporadon was in fact non-
existent.™ Nor can he maintain a bill in equity to set aside such conveyance and
have the title revested in him.'^

(ii) Rescission and Cancellation of Conveyances of Land rd Corpora-
tion Not Empowered TO Take AND Hold— (a) In G-eneral. An attempt to

rescind a conveyance or an agreement to convey land to a corporation, on the

ground that it has no capacity to take and hold land, or on the ground that it is

non-existent as a corporation, will generally be met by the principle of estoppel,

whichever party seeks the rescission. Thus if the corporation is the vendor, the

vendee cannot set up its want of capacity to take and hold land as a defense to

an action to recover the purchase-price ; because, on a principle already seen,''^

the question of the capacity of the corporation is merely a question between it

and the state.'^ But there are cases proceeding in seeming violation of this

principle.

(b) Cases Where Such Rescissions and Cancellations Have Been Permitted.
Thus where a man has given a bond to convey certain salt marsh lands to a turn-

pike company, not needed by it in constructing or operating its road, his subse-

quent grantee of the same lands was allowed to maintain a suit to cancel the bond
as a cloud upon his title, although his deed mentioned the bond, and' the convey-

ance was made to him subject to it.''^* So where a corporation advanced money
on a purchase of real estate at a sale on execution and then, perceiving that by its

charter it could not hold land, relinquished the purchase to a third person, who
agreed to take the bid and repay the money, it was held that the corporation

could recover from such person the amount advanced.'^

(c) No Rescission on Grownd That land Is Reing Used For Unauthorized
Purpose. It is no ground for the rescission of a contract for the sale of land to

a corporation, upon a bill in equity by the vendor, that the corporation has used the

land for different purposes from those for which it was authorized to use real estate

by its charter,'"' this misuser being likewise a question with which the state alone

is concerned. So where a corporation brings a suit in equity-for the purpose of

restraining one who has conveyed land to it from violating the contract he will

not be heard to set up the defense that the purchase was ultra vires, as where the

land had been conveyed to a railroad company for the purpose of being used as

an excursion ground.'" When therefore land was conveyed to a corporation with

the declared purpose of establishing a gate and toll-house thereon, and the vendor

sold it for that purpose alone, and the corporation afterward abandoned that pur-

pose and rented the land to a blacksmith, in the absence of any condition in the

deed restricting the purpose for which the grantee might use the land, it was held

that a court of chancery would not rescind the conveyance.''^

(d) No Rescission on Ground That Grantee Corporation Is Non -Existent.

So one who has conveyed land to a corporation will not, especially after the cor-

poration has conveyed it to a second purchaser for value, be allowed to recover

possession of the land on the ground that the corporation was non-existent, pro-

vided it was a corporation de facto, that is such a corporation as might have been

properly organized under some existing law.''' Nor in such a case can the vendor

70. Snyder v. Studebaker, 19 Ind. 462, 81 76. Hamilton v. Annapolis, etc., R. Co.,

Am. Dec. 415. 1 Md. Ch. 107; Barrow ». Nashville, etc.,

71. Brown v. Phillipps, 16 Iowa 210. Turnpike Co., 9 Humphr. (Tenu.) 304 (opin-

72. See supra, XVII, D, 1, g, (i), (a). ion by Green, J.).

73. Missouri Valley Land Co. v. Bushnell, 77. Shelby v. Chicago, etc., R. Co., 143 111.

11 Nebr. 192, 8 N. W. 389. But see Russell 385, 32 N. E. 438 [.affirming 42 111. App. 339].

V. Topping, 21 Fed. Cas. No. 12,163, 5 McLean But compare supra, XVII, D, 1, j, (ii),

194. (C).

74. Coleman v. San Rafael Turnpike Road 78. Barrow v. Nashville, etc., Turnpike Co.,

Co., 49 Cal. 517. 6 Humphr. (Tenn.) 304.

75. Crutcher v. Nashville Bridge Co., 8 79. Snyder v. Studebaker, 19 Ind. 462, 81
Humphr. (Tenn.) 403. Am. Dec. 415.

[73] [XVII. D, 1. j, (II), (d)]
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maintain a suit in equity to cancel the conveyance and revest the title in himself,

there being no equity in such a bill.^

(e) This Estoppel Works Also Against Corporation. The estoppel works
against the corporation, as well as for it. It will not for example be permitted

to repudiate a purchase, as not falling within the scope of its charter, where the

mass of the property so purchased does fall within the general scope of the

charter, and the only objection is that some articles, apparently unnecessary, are

included.''

k. Power of Alienation or Disposition— (i) In Omnjeral. As the jus dis-

ponendi is an incident of ownership, whenever a corporation has the power to

own land it has the power to dispose of it in like manner as a natural person
might do.^ The law goes further. Although as against the state the corporation

may not have the power to hold land to which it has acquired a fee-simple title,

and although it may hold it subject to the constant risk of intervention by the

state, yet, until the state intervenes to escheat it, the corporation may transfer it

to another and pass a good title to him. It may grant to another corporation the

right to use such land for any purpose witliin the powers of the grantee, although
such purpose was not within the powers of the grantor.^ Although a corpora-

tion may not have the power to hold particular land for the reason that it is not

required for the pui-poses of the corporation, yet it may sell such land and pass a
good title to the purchaser.^

(n) Power to Sell and Dispose of All Its Property. A strictly

private corporation, owing no peculiar duties to the public, has the same dominion
over and power to dispose of its property that an individual has ; and when the

exigencies of its business render it necessary it may, if done in good faith and
with the assent of its shareholders, discontinue business and dispose of its entire

assets and property, with a view to paying its debts and closing up the affairs of

the corporation.'^ A private manufacturing corporation has the right temporarily

to lease or rent its plant, when the purpose of such action is not an abandonment
of its franchise, for the purpose of raising a fund so as to enable it afterward to

conduct its business profitably and to "ontinue the business for which it was
created, although the leasing of its property is not within the powers enumerated

80. Brown v. Phillipps, 16 Iowa 210. capital stock, with the conclusion that it does

81. Moss V. Averell, 10 N. Y. 449. not prohibit the sale of lands or standing
82. That there is no difference between a not used for mining purposes. Baggaley c.

corporate and individual debtor with respect Pittsburg, etc.. Iron Co., 90 Fed. 636, 33

to the power of disposition of property, ex- C. C. A. 202.

cept so far as the corporation is restrained by 85. Morisette v. Howard, 62 Kan. 463, 63

its charter or by the general rules of law, see Pac. 756. To the same effect see the following

Childs V. N. B. Carlstein Co., 76 Fed. 86. cases:

83. Benton v. Elizabeth, 61 N. J. L. 411, Califorma.— Miners' Ditch Co. v. Zeller-

39 Atl. 683, 906 [afjirmmg 41 N. J. L. 693, bach, 37 Cal. 543, 99 Am. Dec. 300.

40 Atl. 1132]. Iowa.— Warfield v. Marshall County Can-
84. Freeman v. Sea View Hotel Co., 57 ning Co., 72 Iowa 666, 34 N. W. 467, 2 Am.

N. J. Eq. 68, 40 Atl. 218, hotel company St. Rep. 263.

may sell land originally purchased for its Louisiana.—Leathers v. Janney, 41 La. Ann.
hotel site and purchase other property, where 1120, 6 So. 884, 6 L. R. A. 661.

a change of condition makes such a course Massachusetts.— Treadwell v. Salisbury

advisable. Mfg. Co., 7 Gray 393, 66 Am. Dec. 490; Sar-

Charter provision construed to authorize gent v. Webster, 13 Mete. 497, 46 Am. Dec.
the general manager of a, corporation to sell 743.

land purchased at trustee's sale for the cor- New Jersey.— Sewell r. East Cape May
poration, the title to which is taken in the Beach Co., 50 N. J. Eq. 717, 25 Atl. 929.

name of an individual. Reddell v. J. B. Pennsylvania.— Lauman v. Lebanon Valley
Watkins Land Mortg. Co., (Tex. Civ. App. R. Co., 30 Pa. St. 42, 72 Am. Dee. 685.

1896) 37 S. W. 608. iJ^iode /siomiZ.—Phillips t). Providence Steam
Construction of a statute prohibiting the Engine Co., 21 R. I. 302, 43 Atl. 598, 45

sale of mine works, real estate, or the fran- L. R. A. 560.
chises of mining corporations without the England.— Wilson v. Miers, 10 C. B. N. S.

consent of the holders of three fifths of the 348, 3 L. T. Rep. N. S. 780, 100 E. C. L. 348.
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in its charter.^^ A statute empowering corporations to purchase, hold, sell, mort-

gage, and convey real ajid personal property renders valid a voluntary transfer

by an insolvent corporation of all its property in payment of outstanding valid

mortgage liens, when such transfer is made in good faith.^'' But it has been held

that neither the directors nor a majority of the shareholders of a corporation have
power at common law to sell or otherwise transfer all its property while the cor-

poration is a going, prosperous concern, able to achieve the objects of its creation

as against the dissent of any shareholder.^ Moreover a transfer by a corporation

of its entire assets and property of every description, to another company, in

consideration of shares of stock in the latter, not made with the intention of

winding up its affairs and dividing the stock among its own shareholders, or as a

temporary arrangement, but as a permanent investment, is uli/ra vires and may
be set aside in an action by a dissenting shareholder.^' A power conferred by
statute upon the trustees of mining corporations to "sell, lease, mortgage, or

otherwise dispose of " certain mining property does not extend so far as to render
valid an exchange of all the property of a mining company for the capital stock

of a foreign corporation.*

1. Power of Foreign Corporations to Take and Hold Land. This is governed
entirely by the law of the state or country within which the land is situated. A
statute of Illinois prohibiting foreign corporations from purchasing or holding
land except as therein provided, and prohibiting any corporation from accepting
any trust' except upon the deposit of a certain sum with the auditor of public

accounts, has been construed as not prohibiting a foreign corporation from taking

a mortgage of land to secure a debt." Where there is a statute requiring foreign

corporations, as a condition precedent to doing business in the domestic state, to

file their certificates of incorporation, charter, etc., such a corporation may take

under a trust deed executed before, but not delivered until after, compliance with
such a statute.'^

m. Estoppels With Respect to Corporate Acquisition and Ownership of Land.
The rule obtains here as elsewhere '^ that a corporation acquiring land cannot keep
the benefit and plead ultra vires when it is sought to charge it with the burden.

. A corporation which has obtained the full benefit of an unauthorized purchase of

land by its president cannot, while retaining the land, defeat, the vendor's right of

recovery, on the ground that the particular mode under which the contract was
made was ultra vires.^ So a corporation which acquired property from one in

whose hands it was charged with a lien for the payment of a claim for services

rendered while the property was in the possession of a receiver cannot question

the legality of the claim, where its grantor was a party to the acti' in which the

lien was adjudicated.''

2. Power to Take, Hold, and Transfer Personal Property -a. In General.

A corporation may acquire and hold any species of personal ^j operty the use of

86. Plant v. Macon Oil, etc., Co., 103 Ga. denied in 21 Mont. 565, 55 Pac. 353]. Cir-

666, 30 S. E. 567. cumstances under which an action may be
87. Klosterman v. Mason County Cent. R. maintained in the name of a corporation to

Co., 8 Wash. 281, 36 Pac. 136. cancel a deed of all its property on the ground
88. Forrester v. Butte, etc., Copper, etc., that it was procured through fraud. Texas

Min. Co., 21 Mont. 544, 55 Pac. 229 [rehear- Consol. Compress, etc., Assoc, v. Dublin Com-
img denied in 21 Mont. 565, 55 Pac. 353 (cit- press, etc., Co., (Tex. Civ. App. 1896) 38
ing People v. Ballard, 134 N. Y. 269, 32 N. E. S. W. 404.

54, 48 N. Y. St. 166, 17 L. R. A. 737; Abbot 91. Farmers' L. & T. Co. v. Chicago, etc.,

V. American Hard Rubber Co., 33 Barb. R. Co., 68 Fed. 412.

(N. Y.) 578, and distinguishing Tredwell v. 93. Miller v. Williams, 27 Colo. 34, 59 Pac.

Salisbury Mfg. Co., 7 Gray (Mass.) 393, 66 740.

Am. Dec. 490)]. 93. See supra, XV, C, 2, e.

89. Byrne v. Schuyler Electric Mfg. Co., 94. Lake St. El. R. Co. v. Carmichael,

65 Conn. 336, 31 Atl. 833, 28 L. R. A. 82 111. App. 344 [affirmed in 184 111. 348, 56

304. N. E. 372].

90. Forrester v. Butte, etc.. Copper, etc., 95. Shelburn Coal Min. Co. v. Delashmutt,

Min. Co., 21 Mont. 544, 55 Pac. 229 [rehearing 21 Ind. App. 257, 53 N. E. 102.
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which is appropriate to its functions and a reasonable means of carrying out the

purposes of its existence. It may acquire a claim for damages to property of a

partnership where the whole property of the partnership is transferred to the cor-

poration, which is organized to receive and operate it.'^ A manufacturing cor-

poration may Ijecome the owner of a bond, although the power to do so is not

specifically granted in its charter or act of incorporation, or necessarily resulting

from its proper business ; and a defensive pleading which challenges this power
has been held bad on demurrer." A corporation authorized by its charter " to

receive deposits on trust " may receive money on deposit and give certificates

therefor ; and this power is not affected by a proviso prohibiting the corporation

from issuing bills, bonds, notes, or other securities to circulate in the community as

money .'^ A statute of wills,'' prohibiting devises of land to corporations, leaves

them free to acquire personal property in any manner consistent with their charters

or with law.^

b. May Make Isolated Purchases of Goods, Although Prohibited to Do so as

an Employment. A statute providing that " no corporation shall engage in mer-
cantile or agricultural business, nor in commission, brokerage, stock jobbing,

exchange or banking business of any kind " is not construed as invalidating an
isolated contract for the purchase of goods. It refers only to the buying and
selling of articles of merchandise as an employment, and implies operations con-

ducted with a view of realizing the proiits which come from skilful purchase,

barter, speculation, and sale.^

E. Power to Do Various Acts— 1. To Appoint Agekts. As a corporation can
act only through the agency of others, its power to appoint agents is necessarily

implied from the fact of its existence,Vand hence where a person sues for his

salaty as the agent of the corporation he need not allege and prove the power of

the corporation to appoint agents.^

2. To Act as Agent For Another— a. In General. A corporation may of

course act as agent for another to the extent permitted by its charter, governing
statute, or articles of incorporation.^

b. Acting For Undisclosed Principal in Cotton Speculations. If a saving-

bank corporation, without being thereto authorized, assumes to act for an undis-

closed principal, in buying and selling futures in cotton, and suffers a loss, and is

sued to make good its contracts, it may set up the defense of ultra vires, there

being no rule of law or of public policy which will prevent it from pleading that

it had no power to embark its funds in such an immoral transaction.*

3. To Be Attorney in Fact. A corporation may execute a deed as an attorney

in fact for another.'

4. To Act as Trustee. The power of a corporation to act as trustee for any
purpose within the scope of its charter or governing statute,^ or where it has itself

96. Central Ohio Natural Gas, etc., Co. v. 8. Cincinnati, etc., R. Co. v. Clarkson, 7
Capital City Dairy Co., 60 Ohio St. 96, 53 Ind. 595.

N. E. 711. 4. Kitchen v. Cape Girardeau, etc., R. Co.,

97. Bennington Iron Co. v. Rutherford, 18 59 Mo. 514.

N. .J. L. 467. Evidence supporting a finding of an em-
98. Talladega Ins. Co. v. Landers, 43 Ala. ployment, by the vice-president of a railroad

115. company, of agents to take care of its lands.
99. See supra, XVII, D, 1, c, (v), (B). Chicago, etc., R. Co. V. James, 24 Wis. 388.

1. Sherwood v. American Bible Soc, 4 Abb. 5. Frostburg Mut. Bldg. Assoc, v. Lowder-
Dec. (N. Y.) 227. milk, 50 Md. 175.

2. Graham v. Hendricks, 22 La. Ann. 6. Jemison v. Citizens' Sav. Bank, 122 N. Y.
523. 135, 25 N. E. 264, 33 N. Y. St. 335, 19 Am.
An analogous rule of interpretation exists Rep. 482, 9 L. R. A. 708.

in respect of statutes prohibiting foreign cor- 7. Killings-worth v. Portland Trust Co., 18
porations from doing or carrying on business Oreg. 351, 23 Pac. 66, 17 Am. St. Rep. 737,
•within the domestic state, without complying 7 L. R. A. 638.
with certain prescribed conditions. See, gen- 8. Sheldon v. Chappell, 47 Hun (N. Y.)
erally, Foheign Corpokations. 59, 13 N. Y. St. 35.
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an interest in the trust fund or property,' is entirely free from doubt ; although
of course it cannot act as a trustee where it has no interest, and where the pur-

poses of the trust are entirely foreign to its institution.^" Upon this subject it

has been said in a learned opinion by Sharkey, P. J. :
" Before the statute of

uses," there was a limitation or restriction as to /those who could stand seized to

uses ; but since the passage of that statute, trusts have been adopted to supply
the place of uses, and the former inability to stand seized to a Use, no longer
prevails. The general rule now is, that all persons capable of confidence, and of
holding real or personal property, may hold as trustees. Corporations may now
hold as trustees, although they could not be seized to a use before the statute." ^

The principle that a corporation cannot be a trustee for a purpose wholly foreign

to the objects of its own institution is illustrated by a case where a devise had
been made to a corporation which was chartered " to establish an institution in

the town of Newmarket for the instruction of youth," and the will directed the
corporation to hold the principal of the funds, and pay over the income for the
support of missionaries.''^ Although a corporation as a general rule cannot be a

trustee in a matter in which it has no interest, yet, where property is devised to

a corporation partly for its own use and partly in trust for others^ the power to

take the property for its own use carries with it the power to execute the trust

in favor of others." The power of a corporation to take as trustee under a
devise or bequest in a will does not according to one view depend upon the fact

of its being incorporated so as to be capable of taking at the time of the death of

the testator ; biit where the bequest is made to an unincorporated society by
name it will be sufficient that it becomes incorporated after the death of the

testator ;
^' although some courts hold that a bequest to an unincorporated society

is valid.'*

5. To Be Beneficiary in a Trust. A corporation may be and often is the bene-
ficiary in a trust, of which an instance is found in the case where a corporation

lends money and takes as security a note or bond secured by a deed of trust in

the nature of a mortgage, which consists in the conveyance of real or personal

property to a trust, with a power of sale, upon a prescribed notice, in the case of

default in the payment of principal or interest. An instrument creating a trust

made to " A B, treasurer " of a corporation named, inures to the benefit of the
corporation, although it has been held with senseless technicality for the life of

the treasurer only."

6. To Act AS Executor OR Administrator— a. In General— (i) Ancient Rule— (a) Rule Stated. The idea of the old law was that a corporation could not

act as executor or administrator, because it could not take the oath of office,*^

because it could not be a feoffee in trust for others, and because it was a body
created for a special purpose, which did not include such a purpose." The diffi-

9. Sheldon v. Chappell, 47 Hun (N. Y.) also Sheldon v. Chappell, 47 Hun (N. Y.) 59,

59, 13 N. Y. St. 35; In re Howe, I Paige 13 N. Y. St. 35.

(N. Y.) 214. 15. Wade v. American Colonization Soc, 7
10. South Newmarket Methodist Seminary Sm. & M. (Miss.) 663, 45 Am. Dec. 324.

r. Peaslee, 15 N. H. 317; In re Howe, 1 Paige 16. Bartlett v. Nye, 4 Mete. (Mass.) 378;
(N. Y.) 214. Burbank v. Whitney, 24 Pick. (Mass.) 146,

11. 27 Hen. VIII, c. 10. 35 Am. Dec. 312; Jackson v. Hartwell, 8
12. Sinking Fund Com'rs «7. Walker, 6 How. Johns. (N. Y.) 422.

(Miss.) 143, 185, 38 Am. Dec. 433. A great 17. Andover First Baptist Soc. v. Hazen,
array of cases might be cited, where bequests 100 Mass. 322.

to corporations, which have been made for 18. Bacon Abr. tit. Executors and Ad-
charitable purposes, have been sustained. ministrators 2; 1 Bl. Comm. 477; Comyns
Burbank V. Whitney, 24 Pick. (Mass.) 146, Dig. Adm. b. 2; Wentworth Ex. c. 1, p. 39;

35 Am. Dee. 312; Wade v. American Coloni- Williams Ex. 268.

zation Soc, 7 Sm. & M. (Miss.) 663; 45 Am. 19. Georgetown College v. Browne, 34 Md.
Dec. 324. 450; Bacon Abr. tit. Executors and Adminis-

13. South Newmarket Methodist Seminary trators 2. See also In re Thompson, 33 Barb.

». Peaslee, 15 N. H. 317. (N. Y.) 334. The English doctrine that a
14. In re Howe, 1 Paige (N. Y.) 214. See corporation can act as executor or adminis-
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culty with respect of taking tlie oath of office was avoided by allowing the corpo-

ration to appoint one of its members as a syndic to take the oath ; but it has been
said that this practice is inadmissible in this country.^ The question was, how-
ever, left undecided.

(b) Corporation Sole May so Act. A corporation sole was competent to act

as executor or administrator, if otherwise empowered thereto, since it conld^take

the oath of office.^'

(ii) MODEBN CorporationsMa t so Actif Tbemeto Empowered. " There
is," says Wales, J., " no inherent disability or disqualification belonging to a cor-

poration as such which excludes it from acting as an administrator ; and it may
accept the office if not prohibited by its charter, or forbidden by statute, when-
ever from the objects of its incorporation and the nature of its business it may
become necessary and proper, and it is able to comply with the conditions pre-

scribed by law as to giving bond, etc." ^ In fact trust companies are incorporated

in several states with the faculty of acting as executor or administrator of tlie

estates of decedents.^

b. Whether Foreign Corporation May so Act. A foreign corporation, author-

ized by the law of its creation to act as executor of the estate of a deceased person,

may perform the functions of a foreign executor in like manner as it could do if

it were a natural person, unless there is something in the statute law of the

domestic state or country which renders the exercise of such functions 'inadmis-

sible. In Delaware it has been found that there is nothing either in the statute

law of the state or in its public policy which deprives a corporation created in

another state for the purpose of acting as executor or administrator from exer-

cising such functions in that state.**

7. To Act as Committee of Lunatic. A corporation which, under a provision

of its governing statute, has the power " to execute trusts of every description,"

is presumed to have capacity to act as the committee of a lunatic, in the absence

of any specific restriction in its charter.^

8. To Act as Assignee For Creditors. A corporation may act as assignee for

the creditors of an insolvent debtor, in like manner as it may execute any other

trust, if thereto authorized by its charter and governing statute.^*

9. Cannot Enter Into Partnership— a. General Rule. Provisions are made
by statutes, it may be assumed, in all the states, for the consolidation or amalgama-

tion of corporations, providing schemes by which two or more corporations may
unite or consolidate their funds into a single incorporated enterprise.^ Outside

trator has been frequently recognized in this see a learned note to this case, 54 Am. Dec.

country. In re Kirkpatrick, 22 N. J. Eq. 518 et seq., on the question who may act as

4g3_ executor or administrator. A decision of the

20. Porter r. Trail, 30 N. J. Eq. 106. court of appeals of Kentucky, not officially

21. Toller Ex. 30; Will. Ex. 269; and au- reported, is to the effect that a provision in
,

thorities. the charter of a corporation, authorizing it

22. Fidelity Ins., etc.. Deposit Co. v. Niven, to act as executor, administrator, etc., that

5 Houst. (Del.) 416, 430, 1 Am. St. Rep. 150. the capital stock shall be taken and consid-

23. 14 Del. Laws 714. So stated in Porter ered as security required by law for the faith-

V. Trail, 30 N. J. Eq. 106, as to a corporation ful performance of its duties, and that other

in Philadelphia and in Camden Safe Deposit, security shall not be Required upon its ap-

etc, Co. I'. Ingham, 40 N. J. Eq. 3, as to one pointment as administrator, except when re-

in New Jersey. See Schouler Ex. § 32; 1 quired by the court of parties in interest, is

Woerner Adm. 509. It has also been held not unconstitutional. Coleman v. Parrott, 13

that a partnership firm may be nominated as S. W. 525, 11 Ky. L. Eep. 947.

executors, and that letters testamentary will 24. Fidelity Ins., etc., Deposit Co. V. Nivens,

be granted to the Individual members of the 5 Houst. (Del.) 416, 1 Am. St. Rep. 150.

firm. Re Fernie, 6 Notes Gas. 657 [cited in 25. Equitable Trust Co. v. Garis, 190 Pa.

1 Woerner Adm. 510]. That u. person (and St. 544, 42 Atl. 1022, 44 Wkly. Notes Cas.

a fortiori a corporation) will not be allowed (Pa.) 41, 70 Am. St. Eep. 644.

to act as executor, although nominated to be 26. Roane Iron Co. v. Wisconsin Trust Co.,

such in the will, unless capable of taking the 99 Wis. 273, 74 N. W. 818, 67 Am. St. Rep.

office, is shown by Berry v. Hamilton, 12 856.

B. Mon. (Ky.) 191, 54 Am. Dec. 515. And 27. See supra, III, A, 1 et seq.
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of such provisions the general rule is that although corporations may make joint

contracts, by which they will be jointly or severally liable with other parties,^

yet they cannot consolidate their funds with each other so as to form a partner-

ship,^' amalgamate into a new corporation without the consent of the legislature,^

or enter into a partnership with a private individual unless the legislature has

enabled them so to do.^'

b. View That Corporation Can Enter Into Partnership With Individuals to

Effectuate Object of Its Creation— (i) View Stated. On the other hand we
find decisions to the effect that corporations may enter into a copartnership with
natural persons for the purpose of carrying on the business for which the

corjioration was created.^

(ii) Rbcovesy on Instruments Made to Tsem in Tseir Partnership
'Name. Where two corporations, or a corporation and a natural person, have
assumed to enter into a partnership, and have done business jointly, they may
recover upon obligations made to them in their partnership name, irrespective of

their rights and duties as between themselves, or of the power of the corporation

to enter into a partnership.'V

10. Cannot Take an Oath. A corporation aggregate cannot take an oath,^

although a corporation sole can.^'

11. May Incur Expenses on Account of Injured Employees. An implied power
will be ascribed to any corporation employing labor, to incur expense on account
of injuries received by its employees in the line of their employment, in the

absence of any express statutory grant of such power.^^ A more difiicult ques-

tion arises as to the power of particular officers or agents of corporations to

charge them with such expenses ; and this has been already considered .'''

12. May Establish Fund For Benefit of Sick and Wounded Employees. Railroad

companies have the implied power, as incidental to their power to employ labor

and to render compensation therefor, to establish by levying assessments upon the

wages of their employees in pursuance of contracts made with them, a fund for

the relief of such employees when sick or wounded, and to assume the manage-
ment of the funds so raised ; to erect and maintain therewith hospitals wherein to

treat such sick and wounded employees ; and to make additional contributions

thereto out of their corporation funds.^^

28. Chicago Mar. Bank v. Ogden, 29 111. L. ed. 198; St. Louis, etc., R. Co. v. Terre
248. Haute, etc., K. Co., 145 U. S. 393, 12 S. Ct.

29. Chicago Mar. Bank v. Ogden, 29 111. 953, 36 L. ed. 748; Central Transp. Co. v.

248; New York, etc., Canal Co. v. Fulton Pullman Palace Car Co., 139 U. S. 24, 11

Bank, 7 Wend. (N. Y.) 412; Mallory v. Han- S. Ct. 478, 35 L. ed. 55; Pittsburg, etc., R.
aur Oil Works, 86 Tenn. 598, 8 S. W. 396. Co. v. Keokuk, etc.. Bridge Co., 131 U. S.

30. Charlton v. Newcastle, etc., R. Co., 5 371, 9 S. Ct. 770, 33 L. ed. 157; Thomas v.

Jur. N. S. 1096, 7 Wkly. Rep. 731. See also West Jersey R. Co., 101 U. S. 71, 25 L. ed.

supra, III, A, 1. 950; Pearce v. Madison, etc., R. Co., 21 How.
31. Alabama.— CerAruX- R., etc., Co. v. (U. S.) 441, 16 L. ed. 184.

Smith, 76 Ala. 572, 52 Am. Rep. 353. England.— East Anglian R. Co. v. Eastern
Georgia.— Gunn v. Central R. Co., 74 Ga. Counties R. Co., 11 C. B. 775, 16 Jur. 249, 21

609. L. J. 0. P. 23, 73 E. C. L. 775.

Illinois.— Bishop v. American Preservers'. 32. Catskill Bank l?. Gray, 14 Barb. (N. Y.)

Co., 157 111. 284, 41 N. E. 765, 48 Am. St. 471; Allen v. Woonsocket Co., 11 R. I. 288.

Rep. 317. 33. French v. Donohue, 29 Minn. Ill, 12
Massachusetts.—Davis v. Old Colony R. Co., N. W. 354.

131 Mass. 258, 41 Am. Rep. 221; Whittenton 34. Alabama, etc., R. Co. v. Oaks, 37 Ala.

Mills V. Upton, 10 Gray 582, 71 Am. Dec. 694.

681. 35. See supra, XVII, E, 6, a (i), (b).

Ohio.— Merchants' Nat. Bank v. Standard 36. Toledo, etc., R. Co. v. Rodrigues, 47 111,

Wagon Co., 9 Ohio S. & C. PI. Dec. 380, 6 Ohio 188, 95 Am. Dec. 484.

N. P. 264. 37. See supra, X, C, 6, a et seq.

Texas.— Sabine Tram Co. v. Bancroft, 16 38. Illinois.— Eckman v. Chicago, etc., R.
Tex. Civ. App. 170, 40 S. W. 837. Co., 169 111. 312, 48 N. E. 496, 38 L. R. A.

United States.— California Nat. Bank v. 750.

Kennedy, 167 U. S. 362, 17 S. Ct. 831, 42 Indiana.— Pittsburg, etc., R. Co. v. Moore,

[XVII, E, 12]
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13. No Power to Contract For Payment of Pension. It has been held that the

trustees of a mutual life-insurance company have no power to contract to pay a
retiring president of the company a salary for life in consideration of past services

rendered by him.^^

14. Cannot Pay Bonus to Its President For His Influence in Securing Consoli-

dation. An agreement by one insurance company that another, which it had
absorbed by purchasing a controlling interest in its stock, shall pay to its presi-

dent, on his retirement, a certain sum for his influence in securing the consolida-

tion, is invalid, and he cannot recover the amount from the purchaser on refusal

of payment."
15. May Compromise Disputed Claims. A corporation undoubtedly has, by

mere implication of law, and without any statutory expression to that effect, the

same power of compromising claims preferred against it which an individual

has;^* and we have already seen that honafide compromises between a corpora-

tion and its shareholders, in respect of the amounts due upon their shares, will be
upheld even as against creditors.*^

16. No Power to Create Forfeitures— a. In General. A corporation cannot
exercise the power of creating forfeitures unless that power has been expressly

granted, and then the power can be exercised only by due process of law.^
b. No Power to Forfeit Shares For Non-Payment of Additional Assessments.

In the absence of an enabling statute no corporation has the power to make an
additional assessment upon the shares of its capital stock, after they have been
paid for in full, and to forfeit the shares for the non-payment of the same.^

17. Power to Establish Transportation Lines. A charter conferring upon a
corporation the power to make and keep in repair a road to the top of Mount
Washington, to take tolls of passengers and for carriages,, to build and own toll-

houses, and to take land for the road, did not authorize the corporation to estab-

lish stage and transportation lines, or to buy carriages and horses for such a pur-

pose, i^or did an additional act empowering it to erect and maintain, lease, and
dispose of any buildings found convenient for the accommodation of its business,

and of the horses, carriages, and travelers passing over its road, authorize the pur-

chase of carriages and horses for the purpose of transportation.^

18. Power to Make Extraterritorial Contracts. A corporation chartered in

one state for the purpose of manufacturing certain articles of commerce, " and

152 Ind. 345, 53 N. E. 290, 44 L. R. A. 638; Miller v. Chicago, etc., E. Co., 65 Fed.

Lease v. Pennsylvania Co., 10 Ind. App. 47, 305.

37 N. E. 423. Contra, Pittsburg, etc., R. Co. 39. Beers v. New York L. Ins. Co., 66 Hun
V. Montgomery, 152 Ind. 1, 49 N. E. 582, 71 (N. Y.) 75, 20 N. Y. Suppl. 788, 49 N. Y. St.

Am. St. Rep. 301. 182.

Iowa.— Donald v. Chicago, etc., R. Co., 93 40. Wood v. Manchester F. Assur. Co., 54
Iowa 284, 61 N. W. 971, 33 L. R. A. 492. N. Y. App. Div. 522, 63 N. Y. Suppl. 427, 67

Maryland.— Fuller v. Baltimore, etc., Em- N. Y. Suppl. 1150.

ployfis' Relief Assoc, 67 Md. 433, 10 Atl. 41. Ellerman v. Chicago Junction R., etc.,

237. Co., 49 N. J. Eq. 217, 23 Atl. 287; In re
Nebraska.— Chicago, etc., R. Co. r. Bell, 44 Norwich Provident Ins. Soc, 8 Ch. D. 334, 47

Nebr. 44, 62 N. W. 314. L. J. Ch. 601, 38 L. T. Rep. N. S. 267, 26

New Jersey.— Beck v. Pennsylvania R. Co., Wkly. Rep. 441.

63 N. J. L. 232, 43 Atl. 908, 76 Am. St. Rep. 43. See supra, VI, L, 20. See also in re
211. Accidental Death Ins. Co., 7 Ch. D. 568, 47
Ohio.— Pittsburg, etc., R. Co. v. Cox, 55 L. J. Ch. 396, 26 Wkly. Rep. 473.

Ohio St. 497, 45 N. E. 641, 35 L. R. A. 507. 43. Cotter v. Doty, 5 Ohio 393.

Pennsylvania.— Ringle v. Pennsylvania R. As to by-laws creating forfeitures see

Co., 164 Pa. St. 529, 30 Atl. 492, 44 Am. St. supra, V, D, 1, b, (I) et seq.

Rep. 628; Johnson v. Philadelphia, etc., R. 44. Gresham v. Island City Sav. Bank, 2
Co., 163 Pa. St. 127, 29 Atl. 854. Tex. Civ. App. 52, 21 S. W. 556.

United States.— Vickers v. Chicago, etc., As to the forfeiture of shares for non-pay-
R. Co., 71 Fed. 139; Otis v. Pennsylvania ment of assessments see supra, VI, O, 1, a,

Co., 71 Fed. 136; Maryland v. Baltimore, etc., (i) et seq.

R. Co., 36 Fed. 655 ; Owens v. Baltimore, etc., 45. Downing v. Mt. Washington Road Co.,

R. Co., 35 Fed. 715, 1 L. R. A. 75. Contra, 40 N. H. 230.

[XVII, E, 13]
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disposing of and dealing in the same," may lawfully make contracts for the sale

of them, in any other state whose local laws do not prohibit such contracts.**

19. Power to Drive or Handle Logs in a Stream. A corporation created to

improve the navigation of a river has no incidental power to drive or handle logs

therein.*''

20. Power to Procure Chstom-House Certificates. A corporation created for

the purpose of manufacturing boxes and other appliances for handling and pack-

ing fruit has power to procure custom-house certificates on shipping an order of

boxes to a foreign country, in order that they may be reshipped without the pay-

ment of custom duties.**

21. Power to Maintain School of Instruction. A corporation organized to

make and sell instruments designed for practice and instruction in piano-playing

has the power to maintain a school for such instruction for the purpose of

advertising an invention for teaching the piano owned by the corporation.*'

22. Cannot Purchase Shares in Other Corporations. As a general rule a cor-

poration cannot, without express statutory authority, subscribe for the shares of

another corporation, either directly or indirectly through third persons,'" especially

where this is done in order to enable the subscribing corporation to control the
other.^i

23. Power to Buy Competing Business. It is not against the public policy of

New Jersey for a corporation, empowered to engage in and to carry on a manu-
facturing business of a given kind, to buy the business of its competitors, although
such purchase may tend to and may actually produce a temporary monopoly of

such manufacture.'^

24. Power to Furnish Wines and LiauoRS to Persons Traveling on Its Vehicles.

A so-called palace-car company, having power under its charter to " manufacture
and use railway cars, with all convenient supplies for persons traveling therein,"

may lawfully supply wines and liquors to persons so traveling.'^

25. Cannot Condemn Lands in Order to Besell Them. A corporation author-

ized to make certain " street works " within the limits of a deviation shown on
its deposited plans, and to take for such purpose the land shown on such plans in

connection therewith, and which it " may require for the purposes thereof," is

not authorized to take land shown on the plans, but not actually needed for street

works, in order to sell it at a profit.'*

26. Power to Offer Rewards For Apprehension of Criminals. A manufactur-

ing and trade corporation has the power to offer and pay a reward for procuring

the conviction of persons who have committed a crime affecting the rights of

such corporation.''

46. Hall V. Tanner, etc., Engine Co., 91 competitors see People v. Chicago Gas Trust
Ala. 363, 8 So. 348. Co., 130 111. 268, 22 N. E. 798, 17 Am. St. Rep. .

47. Northwestern Imp., etc., Co. v. O'Brien, 319, 8 L. R. A. 497; State v. Nebraska Dis-

75 Minn. 335, 77 N. W. 898. See also Bangor tilling Co., 29 Nebr. 700, 46 N. W. 155

;

Boom Corp. v. MThiting, 29 Me. 123. Wall v. London, etc., Corp. [1898] 2 Ch. 469,

48. Pierpont Mfg. Co. v. Goodman Produce 67 L. J. Ch. 596, 79 L. T. Rep. N. S. 249.

Co., (Tex. Civ. App. 1900) 60 S. W. 347. Validity of a department store contract by
49. Virgil v. Virgil Practice Clavier Co., which the owner of the store agrees not to

33 Misc. (N. y.) 200, 68 N. Y. Suppl. sell, or allow to be sold, in the store articles

335. of the manufacture of the department store

50. Martin v. Ohio Stove Co., 78 111. App. from which it rents the apartment. Standard
105. Fashion Co. ». Siegel-Cooper Co., 44 N. Y.

51. Martin v. Ohio Stove Co., 78 111. App. App. Div. 121, 60 N. Y. Suppl. 739.

105 ; De la Vergne Refrigerating Mach. Co. v. 53. People t>: Pullman's Palace Car Co., 27
German Sav. Inst., 175 U. S. 40, 20 S. Ct. Chic. Leg. N. 349 [afHrmed in 175 111. 125, 51
20, 44 L. ed. 65. N. E. 664].

52. Trenton Potteries Co. v. Oliphant, 58 54. Donaldson v. South Shields Corp., 68
N. J. Eq. 507, 43 Atl. 723, 46 L. R. A. 255 L. J. Ch. 162, 79 L. T. Rep. N. S. 685 [affirm-

[affirming in part and reversing in part 56 ing 68 L. J. Ch. 102].

N. J. Eq. 680, 39 Atl. 923]. As to the right 55. Norwood, etc., Co. v. Anderson, 71
of a corporation to buy the business of its Miss. 641, 16 So. 262.

[XVII, E, 26]
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27. Power to Take Assignment of Judgment. Although the business for which
a corporation is created is specified to be the manufacture of lumber and the
erection of buildings it may take an assignment of a judgment and sue thereon.^^

28. Power to Enter Into Monopolistic Combination. A charter or governing
statute which authorizes a corporation to engage in a general distillerj business in

the state and elsewhere, and to own the property necessary for that purpose, gives

it no power to enter upon a scheme of getting into its hands all the distillery

business of the country and establishing a virtual monopoly of the business.''

29. Banking Corporation Cannot Engage in Manufacturing. A corporation

organized exclusively for the purpose of banking cannot engage in manu-
facturing.^^

F. The Doetrine of Ultra Vires— l. Nature and Extent of This Doctrine—
a. General Statement of Doetrine. Perhaps the most general statement which
can be made of the doctrine of 'ultra vires is to say that a contract of a corpora-

tion which is unauthorized by, or in violation of, its charter or other governing
statute, or entirely outside of the scope of the purposes of its creation,^' is void, in

the sense of being no contract at all, because of a total want of power to enter

into it ;
^ that such a contract will not be enforced by any species of action in a

court of justice ;
*' that-being void ah irvitio it cannot be made good by ratification,*^

or by any succession of renewals ;
*^ and that no performance on either side can

give validity to the unlawful contract or form the foundation of any right of

action upon it.^

b. Statement of Early and Rigid Doetrine. Ignoring considerations of natural

justice and the principle of estoppel the early courts rigidly applied the principle

that where the corporation is moving affirmatively to enforce its unlawful or pro-

hibited contracts courts of justice will withhold their aid, as where a banking cor-

poration sues to enforce a contract reserving a prohibited rate of interest,*^ or

56. Capital Lumbering Co. v. Learned, 36
Oreg. 544, 59 Pac. 454.

57. Distilling, etc., Co. v. People, 156 111.

448, 41 N. E. 188, 47 Am. St. Rep. 200.

58. Bletz V. Commonwealth Bank, 55 S. W.
697, 21 Ky. L. Rep. 1554.

Whether incur debts with authorization of

all shareholders giving their assent separately.

— The shareholders of a. corporation acting

individually gave their authorization in writ-

ing to one who was a large shareholder and
chairman of the executive committee of the
directors, to improve the grounds of the cor-

poration at his own expense upon the condi-

tion of his being reimbursed of his outlays by
the corporation. It was held that the corpo
ration was not liable to reimburse him for

outlays thus incurred by him in the absence
of proof of an acquiescence or ratification.

Nicholstone City Co. v. Smalley, 21 Tex. Civ.

App. 210, 51 S. W. 527.

Liability of corporations for acts of their

dummy corporations.— It has been held that
a railroad company, having power to conduct
a telegraph business, and having a system of

telegraph, will be charged in equity with the
payment of a judgment for breach of contract,

obtained against a telegraph company which
it has caused to be incorporated with a small
capital, of which it is the sole shareholder,
and which it has held out as authorized to
contract with regard to its whole telegraph
system, where it sells the whole system to a
rival telegraph company and leaves the com-
pany so organized without assets. Interstate
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Tel. Co. V. Baltimore, etc., Tel. Co., 51 Fed.
49.

59. National Home Bldg., etc., Co. v. Home
Sav. Bank, 181 111. 35, 54 N. E. 619, 72 Am.
St. Rep. 245 [reversing 79 111. App. 303] ;

Davis V. Old Colony R. Co., 131 Mass. 258,

41 Am. Rep. 221.

60. Rock River Bank v. Sherwood, 10 Wis.
230, 78 Am. Dec. 669; Central Transp. Co. v.

Pullman's Palace Car. Co., 139 XJ. S. 24, 11

S. Ct. 478, 35 L. ed. 55.

61. Memphis Grain, etc.. Elevator Co. v.

Memphis, etc., R. Co., 85 Tenu. 703, 5 S. W.
52, 4 Am. St. Rep. 798.

62. Central Transp. Co. v. Pullman's Pal-

ace Car Co., 139 U. S. 24, 11 S. Ct. 478, 35
L. ed. 55.

63. Orr v. Lacey, 2 Dougl. (Mich.) 230.

64. Central Transp. Co. v. Pullman's Pal-

ace Car Co., 139 U. S. 24, 11 S. Ct. 478, 35
L. ed. 55; Thomas v. West Jersey R. Co., 101

U. S. 71, 25 L. ed. 950. See also as to the

doctrine and its reasons In re National Per-

manent Ben. Bldg. Soc, L. R. 5 Ch. 309, 34
J. P. 341, 22 L. T. Rep. N. S. 284, 18 Wkly.
Rep. 388 ; In re Cork, etc., R. Co., L. R. 4 Ch.

748, 39 L. J. Cli. 277, 21 L. T. Rep. N. S. 735,

18 Wkly. Rep. 26.

65. Chillicothe Bank v. Swayne, 8 Ohio
257, 32 Am. Dec. 707. See also Hitchcock v.

U. S. Bank, 7 Ala. 386; Evansville, etc..

Straight Line R. Co. v. Evansville, 15 Ind.

395; Union Bank v. Bell, 14 Ohio St. 200;

Russell V. Failor, 1 Ohio St. 327, 59 Am. Dec.

631 ; Preble County Branch State Bank v.
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where a corporation which is expressly prohibited from exercising banking powers
sues to recover upon a promissory note which it has discounted.*^ On the other

hand they applied it with equal rigor in the destruction of the rights of persons

contracting with corporations, holding them conclusively bound to know— what
the judges themselves did not in many cases know— the limitations of the power
of the corporation, by holding that where the corporation had made an obligation

in favor of an individual in excess of its granted powers, he could not maintain

an action against the corporation and recover thereon, as where a corporation had
executed its promissory note for a purpose not warranted by its charter.^

e. Statements of Reasons on Which Doctrine of Ultra Vires Rests. Among
the many attempted statements of the reasons upon which the doctrine of ull^a

vires rests we find the following in an opinion of the supreme court of the United
States, by Mn Justice Gray :

" The reasons why a corporation is not liable upon
a contract ultra vires, that is to say, beyond the powers conferred upon it by the

Legislature, and varying from the objects of its creation as declared in the law of

its organization, are : 1st. The interest of the public, that the corporation shall

not transcend the powers granted. 2d. The interest of the stockholders, that the

capital shall not be subjected to the risk of enterprises not contemplated by the

charter, and therefore not authorized by the stockholders in subscribing for

the stock. 3d. The obligation of everyone, entering into a contract with a cor-

poration, to take notice of the legal limits of its powers." ^ Somewhat differently

Mr. Chief Justice Cooley stated two reasons for the doctrine as follows : (1) The
state has not by law consented that its corporations, of the kind or class to which
the one in question belongs, shall be at liberty to make contracts such as the one
in question, but for reasons of sound public policy has withheld from them the
power to do so. (2) Nor have the corporators of the corporation consented that

their interests may be put in jeopardy by such contracts.*'

d. Ultra Vires Contracts Deemed Unlawful. It is said that the word
" unlawful " as applied to corporations is not used exclusively in the sense of

maluTn in se or malum prohiiitiim, but that it is also used to designate powers
which corporations are not authorized to exercise, contracts which they are

not authorized to make, or acts which they are not authorized to do, or in other

words such acts, powers, and contracts as are ultra vires.''"

Russell, 1 Ohio St. 313; Wooster Bank v. plication of the doctrine has sometimes led

Stevens, 1 Ohio St. 233, 59 Am. Dec. 619. may be discovered in Chewacla Lime Works
Other courts have refused to go to the v. Dismukes, 87 Ala. 344, 6 So. 122, 5 L. R. A.

length of holding that the reserving of 100.

usurious interest by a bank renders the con- 68. Pittsburgh, etc., R. Co. v. Keokuk, etc.,

tract wholly void. Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33
Mississippi.— Commercial Bank v. Nolan, 7 L. ed. 157 [citing Pearce v. Madison, etc., R.

How. 508. Co., 21 How. (U. S.) 441, 16 L. ed. 184], An-
Missouri.— Farmers', etc., Bank v. Harri- other statement, less comprehensive, by the

son, 57 Mo. 503. same eminent judge of the same doctrine will

Ohio.— Columbus First Nat. Bank v. Gar- be found in Richardson v. Sibley, 11 Allen
linghouse, 22 Ohio St. 492, 10 Am. Rep. (Mass.) 65, 87 Am. Dec. 700.

751. 69. Day v. Spiral Spring Buggy Co., 57
Wisconsin.— Rock River Bank v. Sherwood, Mich. 146, 23 N. W. 628, 58 Am. Rep. 352.

10 Wis. 230, 78 Am. Dec. 669. See also the statement by Rothrock, J., in

United States.—McLean v. Lafayette Bank, Lucas v. White Line Transfer Co., 70 Iowa
16 Fed. Cas. No. 8,888, 3 McLean 587. 541, 30 N. W. 771, 59 Am. Rep. 449, where

66. New York Firemen Ins. Co. v. Ely, many of the qualifying elements found in

5 Conn. 560, 13 Am. Dec. 100; New York modern decisions are introduced. The sub-

State L. & T. Co. V. Helmer, 77 N. Y. 64; ject-matter may be pursued by examining the

U. S. Bank v. Waggener, 9 Pet. (U. S.) 378, following, among many other cases: Com.
9 L. ed. 163; Fleckner v. V. S. Bank, 8 v. Smith, 10 Allen (Mass.) 448, 87 Am. Dec.

Wheat. (U. S.) 338, 5 L. ed. 631. 672; Whittenton Mills v. Upton, 10 Gray
67. McCullough V. Moss, 5 Den. (N. Y.) (Mass.) 582, 71 Am. Dec. 681; Zabriskie v.

567 [reversing 5 Hill (N. Y.) 137]. See Cleveland, etc., R. Co., 23 How. (U. S.) 381,

also Pennsylvania, etc., Steam Nav. Co. v. 16 L. ed. 488; Pearce v. Madison, etc., R.
Dandridge, 8 Gill & J. (Md.) 248, 29 Am. Co., 21 How. (U. S.) 441, 16 L. ed. 184.

Dee. 543. 70. People v. Chicago Gas Trust Co., 130
The unjust results to which this rigid ap- 111. 268, 22 N. E. 798, 17 Am. St. Rep. 319,

[XVII, F, 1, d]
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e. Persons Dealing With Corporations Bound to Take Notice of Their Powers
— (i) In General. The so-called doctrine of ultra vires is based upon the

proposition that every person dealing with a corporation is bound at his peril to

take notice of the limits of its powers, as imposed by its charter or governing
statute, whether those limitations are expressed in public acts of the legislature

or in private statutes, having many amendments scattered through many volumes.'^'

(ii) And of Their Agents' Powers. A correlative proposition, but one
which rests upon a totally different principle, is that persons dealing with cor-

porations through their agents, as they must if they deal with them at all, are

bound at their peril to take notice that the agent is duly empowered in the prem-
ises and are chargeable with knowledge of his authority or want of authority to

bind the corporation.''^ * It follows that a person seeking to charge a corporation

upon a contract sustains the burden of showing that the officer or agent of the

corporation through whom the contract was made was authorized to make- it.'^

f. Distinction Between Contracts Wholly Outside of Power of Corporation, and
Contracts Outside of Power in Given Particular or Through Some Undisclosed
Circumstance. Many of the decisions take a distinction between cases where a
contract entered into by a corporation is entirely and obviously outside of its

granted powers, and cases where the contract, while within the general scope of

its granted powers, is ultra vires because of some particular circumstance which
may not be known to the other contracting party.'* In the former case the con-

tract is void in the sense that no recovery can be had upon it ;
'^ in the latter case

the contract is enforceable if otherwise the ends of justice require it.'^ Under the

8 L. R. A. 497; State v. Nebraska Distilling

uo., 29 Nebr. 700, 46 N. W. 155.

71. Illinois.— National Home Bldg., etc.,

Assoc. V. Home Sav. Bank, 181 111. 35, 54
N. B. 619, 72 Am. St. Rep. 245 [reversing

79 111. App. 303] ; Columbus Bldg., etc., As-
soc. V. Krlete, 87 111. App. 51 (holding that
whereas building and loan associations have
no power to receive deposits as bankers, per-

sons depositing their money with them can-

not recover it back) ; Durkee v. People, 53

111. App. 396 [affirmed in 155 111. 354, 40
N. E. 626, 46 Am. St. Rep. 340].

Maine.— Franklin Co. v. Lewiston Inst., 68

Me. 43, 28 Am. Rep. 9; Andrews v. Union
Mut. F. Ins. Co., 37 Me. 256.

Massachusetts.— Davis v. Old Colony R.

Co., 131 Mass. 258, 41 Am. Rep. 221.

New York.— Wilson v. Kings County El.

R. Co., 114 N. Y. 487, 21 N. E. 1015, 24

N. Y. St. 81; Merritt v. Lambert, Hoffm.
166.

Tennessee.— Memphis Grain, etc.. Elevator

Co. V. Memphis, etc., R. Co., 85 Tenn. 703,

5 S. W. 52, 4 Am. St. Rep. 798.

Virginia.— Whitehurst v. Whitehurst, 83

Va. 153, 1 S. E. 101; Bocock v. Alleghany
Coal, etc., Co., 82 Va. 913, 1 S. E. 325, 3
Am. St. Rep. 128; Haden v. Farmers', etc.,

F. Assoc, 80 Va. 683 ; Bockover v. Life Assoc,
of America, 77 Va. 85.

United States.— Life Assoc, of America v.

Rundle, 103 XJ. S. 222, 26 L. ed. 337 ; Pearce
V. Madison, etc., R. Co., 21 How. 441, 16
L. ed. 184.

72. Middletown First Nat. Bank v. Council
Bluflfs City Water-works Co., 56 Hun (N. Y.)
412, 9 N. Y. Suppl. 859, 32 N. Y. St. 85;
De Bost «. Albert Palmer Co., 35 Hun
(N. Y.) 386; Bohm v. Loewer's Gambrinus
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Brewery Co., 16 Daly (N. Y.) 80, 9 N. Y.
Suppl. 514, 30 N. Y. St. 424.

73. Wilson v. Kings County El. R. Co.,

114 N. Y. 487, 21 N. E. 1015; Woodruff v.

Rochester, etc., R. Co., 108 N. Y. 39, 14 N. E.
832; Alexander v. Cauldwell, 83 N. Y. 480;
Adriance v. Roome, 52 Barb. (N. Y.)
399.

74. For a very clear discussion of this dis-

tinction by Sawyer, C. J., see Miners' Ditch
Co. V. Zellerbach, 37 Cal. 543, 578, 587, 588,
99 Am. Dec. 300.

75. Miners' Ditch Co. v. Zellerbach, 37
Cal. 543, 99 Am. Dec. 300; Northwestern
Union Packet Co. v. Shaw, 37 Wis. 655, 19

Am. Rep. 781 ; Madison, etc., Plank Road Co.

V. Watertown, etc., Plank Road Co., 7 Wis.
59.

76. Iowa.— Humphrey v. Patrons' Mercan-
tile Assoc, 50 Iowa 607, where the articles

prohibited a corporation from becoming in-

debted beyond a certain amount, but the per-

son dealing with it did not know that its

limit of lawful indebtedness had been exceeded— recovery. Contra, Weber v. Spokane Nat.
Bank, 50 Fed. 735.

Mississippi.— Littlewort v. Davis, 50 Miss.

403 (corporation had power to loan out its

moneys on a, prescribed security, but loaned
them on a different and better security) ;

Haynes 1>. Covington, 13 Sm. & M. 408 ; Com-
mercial Bank v. Nolan, 7 How. 508 (bank
loaned its money out at rates in excess of

that allowed by its charter, but not in excess

of the general usury law of the state— con-

tract not void for illegality, although all in-

terest forfeited )

.

Missouri.— Farmers', etc.. Bank v. Harri-
son, 57 ?Io. 503 (money loaned on usurious
interest, principal sum recoverable) ; Hart ».
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operation of this principle a corporation making a contract which is within its

charter powers for one purpose cannot avoid hability thereon on the ground that

it was made for another and unauthorized purpose, unless it shows that the other

party to the contract had knowledge of such faet."

g. Distinetion Between Acts Ultra Vires the Corporation and Acts Ultra Vires

the Agents of the Corporation. Another sound distinction exists between acts

which are wholly outside the power of the corporation and acts which, while

within the power of the corporation, are not within the scope of the powers or

duties of the particular agent of the corporation who attempts to perform them.
The latter class of acts are not ultra vires in the sense in which the term is commonly
used, since it applies only to acts which are outside the powers of the corporation

in the sense that they cannot be ratified.™ Thus if a deed is executed in the name
of a corporation by its proper officers under its corporate seal, this carries with it

a presumption that the officers were thereto duly authorized by a resolution of the

board of directors where such authority is required by its governing instrument,

and strangers will be protected in takiug such a deed if they act in good faith.'''

h. Distinction Between Want of Power and Want of Necessary Formality in

Executing Power. There is an obvious distinction between an act done wholly
without power to do it, and an act done with power to do it, but without the for-

mality prescribed for the execution of the power. In the former case the act if

ultra vires the directors will be void without ratification ; if ultra vires the com-
pany itself it will generally be wholly void. But in the latter case, persons deal-

ing with the company are not bound to do more than to ascertain that the power
to do the proposed act exists. Having ascertained this they have a right to pre-

sume that the persons who offer to do the act are proceeding to do it with the
requisite formality, unless they are apprised to the contrary.^"

1. Right of Subrogation With Respect to Ultra Vires Debts. Upon a principle

which has been applied in the case of infants '* and married women ^ it has been

Missouri State Mut. T. & M. Ins. Co., 21
Mo. 91.

2Vew York.—^Alward v. Holmes, 10 Abb. N.
Cas. 96, rule applied to protect the title ac-

quired by a foreign bank for value at a
foreclosure sale.

Wisconsin.— Germantown Farmers' Mut.
Ins. Co. V. Dhein, 43 Wis. 420, 28 Am. Eep.
549 (governing statute allowed insurance
company to loan its surplus money for one
year upon a bond and mortgage, and it made
a loan for two years upon a note and mort-
gage— action to foreclose the mortgage main-
tainable) ; Rock Eiver Bank *. Sherwood, 10

Wis. 230, 78 Am. Dec. 669 (money loaned

on usurious interest, principal sum recover-

able )

.

United States.— Fleckner v. U. S. Bank, 8

Wheat. 338, 5 L. ed. 631, where a bank hav-
ing a general power to discount, discounted

notes at usury, notes actionable.

Much to the same effect see Little v. Obrien,

9 Mass. 423; Silver Lake Bank v. North, 4
Johns. Ch. (N. Y.) 370; Banks v. Poitiaux,

3 Eamd. (Va.) 136, 15 Am. Dec. 706.

77. Colorado Springs Co. v. American Pub.

Co., 97 Fed. 843, 38 C. C. A. 433.

78. Kelley v. O'Brien Varnish Co., 90 HI.

App. 287.

79. Miners' Ditch Co. v. Zellerbach, 37 Cal.

543, 99 Am. Dec. 300, able opinion of Sawyer,

C. J.

80. Royal British Bank v. Turquand, 6

E. & B. 327, 2 Jur. N. S. 663, 25 L. J. Q. B.

317, 88 E. C. L. 327 lafflrming 5 E. & B. 248,

1 Jur. N. S. 1086, 24 L. J. Q. B. 327, 85
E. C. L. 248]. See also Miners' Ditch Co.

V. Zellerbach, 37 Cal. 543, 99 Am. Dec. 300
(where this doctrine is ably enforced by
Sawyer, C. J.) ; City Eire Ins. Co. v. Carrugi,
41 Ga. 660, 671 (per McKay, J.) ; Ogden v.

Raymond, 3 Abb. Dec. (N. Y.) 396, 1 Keyes
(N. Y.) 42, 26 How. Pr. (N. Y.) 599 [af-

firming 5 Bosw. (N. Y.) 16] ; Merchants'
Bank v. McColl, 6 Bosw. (N. Y.) 473; Brook-
man V. Metcalf, 5 Bosw. (>f. Y.) 429; Scott
V. Johnson, 5 Bosw. (N. Y.) 213; Holbrook
V. Basset, 5 Bosw. (N. Y.) 147; Ogden v.'

Andre, 4 Bosw. (N. Y.) 583 [affirmed in 3

Abb. Dec. (N. Y.) 396, 1 Keyes (N. Y.) 42].
To illustrate this, if the deed of settlement

of an English company confers upon the di-

rectors power to borrow money when so au-
thorized by a joint resolution of the. com-
pany, a banker advancing money upon an
instrument executed by two of the directors
of the company, under the company's seal,

need look no further than to see that there
was a power to borrow; he is not bound to
inquire whether a joint resolution to bor-
row in the particular case was or was not
passed. Royal British Bank v. Turquand, 6
E. & B. 327, 2 Jur. N. S. 663, 25 L. J. Q. B.
317, 88 E. C. L. 327 [affirming 5 E. & B. 248,
1 Jur. N. S. 1086, 24 L. J. Q. B. 327, 85
E. C. L. 248].

81. Marlow V. Pitfield, 1 P. Wms. 558, 24
Eng. Reprint 516.

82. Harris v. Lee, 1 P. Wms. 482, 24 Eng
Reprint 482.
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held that, although directors or the acting managers of a corporation have no
power to borrow money, even for necessaries, so as to bind the shareholders for
the repayment of the same,^' yet if they do borrow money for the necessary carrying
on of the company, and repay the same, and the company is afterward wonnd
up, they will be entitled to be reimbursed, just as other trustees are entitled to

indemnity from their cestuis que trustent for expenses honafide incurred. On
like grounds if shareholders under the same circumstances advance money to the
directors for the carrying on of the company, and it is afterward wound up, they
will be entitled to offset such advances against their liability for calls.^ 'So if a
railway company borrows money in contravention of a statute imposing a penalty
for so doing, and uses the money in the payment of existing valid debts, the per-

son advancing the money is not to lose it, but is entitled to stand in the place of
the creditor to whom it was paid ; and , it is further held that in so far as the
company has had the benefit of the money so borrowed for its legitimate purposes,
the person making the advances is entitled to be repaid.^^

j. Ultra Vires Contracts Between Two CoFporations. A contract between
two corporations, in order to bind either of them, must be within the corp0ra,te

powers of botli.^^

k. Ultra Vires Contracts Void in Part and Valid in Part. A contract made
by a corporation may be valid in so far as it is within the power of the corpora-
tion, and void in so far as it transcends that power, or is prohibited in positive

terms by its charter.^' On this principle it is frequently held that where a bank-
ing or other corporation has by its charter power to lend money at a lawful rate

of interest, a note in which usurious interest is reserved will not be void in
toto, but will be void only as to the usury, that is to say, only in so far as it is

unlawful.^

1. Exercise of Power Which Has Been Exhausted. If the power conferred
by a charter has been exhausted, then in respect of any further exercise of it the

case- stands as though it had never been granted. For instance a power is con-

ferred upon a railroad corporation, by an act of the legislature to issue bonds,
secured by a mortgage, to raise money to complete its road and put it in opera-

tion. When it has done this, and through the exercise of the power has com-
pleted its road and put it in operation, it cannot under this power issue any
further mortgage bonds ; and if there is a general law authorizing railroad com-
panies to issue such bonds, any further issue of them, will be ascribed to the gen-

eral law and not to the special statute.^'

m. Money Paid on Ultra Vires Contraet May Be Recovered Back— (i) In
GENERAL. A party who is not in pari delicto may recover from a corporation

money which he has paid to it on a contract which is beyond the power of the

corporation, or which is prohibited by its governing statute, in a common-law
action for money had and received, or in an action of that nature under the code,

provided he himself has not received from the corporation the consideration for

the payment.'" Such a contract does not become lawful by being carried into

83. Eicketts v. Bennett, 4 C. B. 686, 11 Jur. N. S. 700, 33 L. J. Q. B. 268, 117 E. C. L.
Jur. 1062, 17 L. J. C. P. 17, 56 E. C. L. 686 ; 588.

Burmester v. Norris, 6 Exch. 796, 21 L. J. 86. Central Transp. Co. v. Pullman's Pal-

Excli. 43; Hawtayne v. Bourne, 5 Jur. 118, ace Car Co., 139 U. S. 24, 11 S. Ot. 478, 35
10 L. J. Bxeh. 244, 7 M. & W. 595. L. ed. 55.

84. Matter of Joint-Stock Co.'s Winding- 87. Grand Gulf Bank v. Archer, 8 Sm.
up Act, 4 De G. M. & G. 19, 18 Jur. 710, 53 & M. (Miss.) 151; Farmers', etc.. Bank v.

Eng. Ch. 16. Harrison, 57 Mo. 503.
85. In re Cork, etc., R. Co., L. R. 4 Ch. 88. Farmers', etc.. Bank v. Harrison, 57

748, 39 L. J. Ch. 277, 21 L. T. Rep. N. S. Mo. 503; Rock River Bank v. Sherwood, 10
735, 18 Wkly. Rep. 26. See also In re Na- Wis. 230, 78 Am. Dec. 669.

tional Permanent Ben. BIdg, Soc, L. E. 5 89. East Tennessee, etc., R. Co. v. Frazier,
Ch. 309, 34 J. P. 341, 22 L. T. Rep. N. S. 139 U. S. 288, 11 S. Ct. 517, 35 L. ed. 196.

284, 18 Wkly. Rep. 388. Compare Chambers 90. Morville v. American Tract Soc, 123
V. Manchester, etc., R. Co., 5 B. & S. 588, 10 Mass. 129, 25 Am. Rep. 40 ; Dill v. Wareham,
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execution ; but while it will not be disturbed so far as it has been executed it

may be disaffirmed by either party, each restoring what he has received under it

which has not been earned under it ; and if he fails to make such restoration the

other party may recover it in an action on a qua/ntum, meruit.^^
,

(ii) Although Illegality Is Known' to Both Pahties. On the other

hand there is judicial authority to the effect that where an ultra vires contract,

involving no element of criminality, is entered into with a corporation, known to

be such by both parties, and the corporation has received benefits under it, it is

liable to pay for the benefits received, not exceeding the agreed price iu the con-

tract, although the other party and not the corporation has refused complete
execution of the contract.'^

n. Contracts Prohibited by By-Laws of Corporation— (i) Stsangems Not
Bound to Take Notice of Pbovisions of By-Laws. The general rule is

that the by-laws of a corporation are in the nature of private regulations for the

government of its officers and agents in the transaction of its business, and that

parties dealing with the corporation who are not members of it are not affected

with notice of the terms of the by-laws, unless knowledge of the same is brought
home to them.'^ Thus if it is within the apparent scope of the powers of an
agent of a corporation to do certain acts or to make certain contracts an innocent
third party dealing with him will not be affected by one of its by-laws, of which
he has no knowledge or notice, restraining his powers in respect of such act or

contract.'* For instance where an insurance company has an agent who takes

surveys of property for the purpose of applications for insurance thereon, such
agent remains what he is in point of fact, the agent of the company, although
the company has a by-law declaring him the agent of the assured.'^ But where
there is no question of agency founded upon a holding out by the corporation,

and no estoppel growing out of its permitting the agent to exercise certain

powers in its behalf, but where on the contrary the question arises what powers
have actually been conferred upon it, then the by-laws may be material evidence

of such powers, just as any other private instrument creating an agency or

instructing an agent might be ; and in such a case it may well be held that the

corporation is not bound, in the absence of a holding-out or other proof of agency,

where its by-laws show that the agent was without authority in the premises.''

(ll) GONTRABY POOTEINE ThAT STRANGERS ArE BoUND TO NOTICE CON-
STITUTION, By-Laws, and Ways op Doing Business. There are decisions

which carry the obligation of third persons to take notice of the by-laws of private

corporations to an extent which seems clearly untenable, imposing the obligation

upon every person dealing with a corporation to take notice of its constitution,

by-laws, and ways of doing business.*'

0. Ultra Vires Torts— (i) In General. The doctrine of ultra vires has

no. application to torts committed by corporations ; otherwise a corporation could

never be held liable for a tort, since no corporation is clothed by the legislature

7 Mete. (Mass.) 438; White v. Franklin Bank, Pittsburgh, etc., R. Co. v. Keokuk, etc., Bridge
22 Pick. (Mass.) 181; Utica Ins. Co. v. Blood- Co., 131 U. S. 371, 389, 9 S. Ct. 770, 33 L. ed.

good, 4 Wend. (N. Y.) 652; Utica Ins. Co. 157 (per Gray, J.).

V. Cadwell, 3 Wend. (N. Y.) 296; Utica Ins. 92. Day v. Spiral Springs Buggj' Co., 57
Co. V. Scott, 19 Johns. (N. Y.) 1; Pittsburgh, Mich. 146, 23 N. W. 628, 58 Am. Rep. 352.

etc., E. Co. V. Keokuk, etc., Bridge Co., 131 93. See supra, V, A, 5.

D. S. 371, 9 S. Ct. 770, 33 L. ed. 157; Louis- 94. Walker v. Wilmington, etc., E. Co.,

iana City v. Wood, 102 U. 8. 294, 26 L. ed. 26 S. C. 80, 1 S. E. 366. See also Sherman
153. v. Commercial Printing Co., 29 Mo. App. 31.

91. Anthony h. Household Sewing Mach. 95. Masters v. Madison County Mut. Ins.

Co., 16 R. I. 571, 18 Atl. 176, 5 L. R. A. 575 Co., 11 Barb. (N. Y.) 624.

(corporation borrowed money on its promise 96. Bocock v. Alleghany Coal, etc., Co.,

to issue preferred shares, but it had no power 82 Va. 913, 1 S. E. 325, 3 Am. St. Rep. 128.

to issue them; money recoverable back, al- 97. Bocock v. Alleghany Coal, etc., Co.,

though before the trial the corporation re- 82 Va. 813, 1 S. E. 325, 3 Am. St. Rep. 128;
ceived from the legislature such authority) ; Haden v. Farmers', etc., F. Assoc, 80 Va. 683;
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with the power to commit wrongs. Moreover the distinction between ultra vires

contracts and ultra vires torts is vital. In the case of an ull/ra vires contract,

the person contracting with the corporation has, in the absence of fraud or duress,

entered into the contract voluntarily, and is therefore to some extent the author
of the injury which he brings upon himself ; but in every ease of an ultra vires

tort the injured person is the involuntary victim of the wrong.'* The universal

doctrine therefore is that a corporation cannot evade liability for a tortious act

committed in violation of its charter or governing statute, for its pecuniary gain,

by setting up the defense of ultra vires.^ The doctrine rests upon the further

principle that the duty to abstain from injuring others is one which rests upon
all persons natural or artificial.^

(ii) Touts Committed in Exeovtion of Ultra Vibes Business. It has

been held that the defense of ultra vires cannot be successfully interposed by
the corporation, where the action brought against it is an action ex delicto, to

recover damages for a tort committed by it in the performance of an act not

authorized by its charter, as where a railway and banking company, having no
authority to run a steamboat, nevertheless engages in such business, and while so

engaged an injury happens to a passenger on the boat ;
' or where two railway

companies have illegally united their lines, and thus running together have
entered into a contract for the carriage of a passenger, and he has been hurt

while being so carried.' This principle has been applied in a case where the

plaintiff was injured by the negligent management of a street horse-car in the

use of a steam railway company, so as to avoid the defense that the corporation

had no franchise to operate a street railway ;
* and also in a case where a company,

chartered to operate a railway between two points, ran a sleigh to carry passen-

gers beyond one of its terminal points.^

p. Contracts by Which Corporations Abnegate Their Public Duties— (i) In
Genebal. Contracts by which a corporation created for the performance of

pubUc duties, for example the building and operating of a railway, abnegate

those duties by devolving them upon others, whether in the form of leases, mort-

gages, sales, or any other form of devolution, are ultra vires and void, unless

made with the consent of the legislature.*

Bockover y. Life Assoc, of America, 77 Va. 5. Buffett v. Troy, etc., R. Co., 40 N. Y.

85; Life Assoc, of America v. Rundle, 103 168.

U. S. 222, 26 L. ed. 337. Compare Martin Out of line with these holdings and with

V. Nashville Bldg. Assoc, 2 Coldw. (Tenn.) sound principle is a decision to the effect that

418. an agricultural society which employs hack-

98. Reasoning of Miller, J., in Salt Lake men to convey persons to and from its fair

City V. Hollister, 118 U. S. 256, 263, 6 S. Ct. grounds is not liable to a passenger injured

1055, 30 L. ed. 176. through the negligence of a hackman so em-
99. Zinc Carbonate Co. r. ShuUsburg First ployed, because it is beyond its power to enter

Nat. Bank, 103 Wis. 125, 79 N. W. 229, 74 upon such business. Bathe v. Decatur County
Am. St. Rep. 845. And see infra, XIX, A, Agricultural Soc, 73 Iowa 11, 34 N. W. 484,

6, a et seq. 5 Am. St. Rep. 651.

A building and loan association which en- 6. Chicago Gaslight, etc., Co. v. People's

ters' into an ultra vires agreement knowing Gaslight, etc., Co., 121 111. 530, 13 N. E. 169,

that it cannot perform its part, and thereby 2 Am. St. Rep. 124; St. Louis, etc., R. Co.

induces the other party to part with his v. Terre Haute, etc., R. Co., 145 U. S. 393, 12

money in the purchase of stock, is guilty of a S. Ct. 953, 36 L. ed. 748 ; Central 'i'ransp. Co.

tort for which it is liable. Williamson v. v. Pullman's Palace Car Co., 139 U. S. 24, 11

Eastern Bldg., etc., Assoc, 54 S. C. 582, 32 S. Ct. 478, 35 L. ed. 55; Oregon R., etc, Co.

S. E. 765, 71 Am. St. Rep. 822. r. Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409,

1. Central R., etc., Co. v. Smith, 76 Ala. 32 L. ed. 837 ; Liverpool, etc.. Steam Co. v.

572, 52 Am. Rep. 353; Bissell v. Michigan Phenix Ins. Co., 129 U. S. 397, 9 S. Ct. 469,

Southern, etc., R. Co., 22 N. Y. 258. 32 L. ed. 788; Pennsylvania B. Co. r. St.

2. Central R., etc., Co. v. Smith, 76 Ala. Louis, etc., R. Co., 118 U. S. 290, 6 S. Ct.

572, 52 Am. Rep. 353. 1094, 30 L. ed. 83 ; Pickard v. Pullman South-

3. Bissell r. Michigan Southern, etc, R. em Car Co., 117 U. S. 34, 6 S. Ct. 635, 29

Co., 22 N. Y. 258. L. ed. 785: Thomas v. West Jersey R. Co.,

4. New York, etc., R. Co. v. Haring, 47 101 U. S. 715, 25 L. ed. 950; New York Cent.

N. J. L. 137, 54 Am. Rep. 123. R. Co. v. Lockwood, 17 WalL (U. S.) 357, 21
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(ii) ConTiNTjmQ Duty to Disaffirm Such Contracts. In such a case a

continuing duty rests upon both parties to the contract to disaffirm it at the earhest

moment, upon doing justice to the other party, which duty is not diminished by
the lapse of years

;
'' and while the courts will not aid either party to undo it,, so

far as it has been executed between them,^ yet they will do nothing to aid in its

enforcement ; and neither party will be allowed to sustain an action against the

other upon it, so far as it remains unexecuted. Thus if it consists of an unlawful

lease, it may be disaffirmed by the lessee after the lapse of sixteen years, and the

lessor cannot maintain an action of covenant against the lessee to recover instal-

ments of rent accruing after the disaffirmance.'

(in) Equity Will Not Aid in Enforcement of Sucb Contracts. Equity
will not aid either party in the enforcement of such a contract.^"

(iv) Equity Will Not Aid Either Party in Canceling Such Con-
tracts. Nor will a court of equity aid either party by setting aside and cancel-

ing tlie unlawful contract ; but in pursuance of the maxim. In pari delicto potior

est conditio defendcmtis, will leave them where they have placed themselves sub-

ject to the right of either party to defend, in a court of law, any action brought
to compel him further to execute the contract on his part, on the ground of its

illegality."

(v) CorporationsMa y Release to OthersMere Privileges Conferred
For Their Own Benefit. But in so far as the charter confers upon the cor-

poration a mere privilege to be exercised for its own benefit this it may of course

release to another ; and whether the charter is to be regarded as conferring a

privilege or imposing a public dut}' is of course a question of interpretation.'^

q. Rigbt to Disaffirm Ultra Vires Contracts After Part Performanee— (i) In
General. There are decisions which uphold the right of the corporation to dis-

affirm an ^tltra vires contract after it has been partly executed,'^ but other courts

find an estoppel in a part performance by the other party to the contract." The
decisions under this head cannot be reconciled ; but an examination of them will

lead to the conclusion that those which support a continuing duty of rescission

were cases where corporations had attempted to cast ofE their public duties by
devolving them upon other corporations, in which case the continued execution

of the agreement is regarded as a continuing violation of law carrying with it

a continuing duty of rescission, which duty is not diminished by lapse of

time.'''

(ii) Contracts Abnegating Performance of Public Duties. Tlie

principle then is applicable with special force in the case of contracts whereby a

corporation seeks to devolve upon another corporation, without the consent of

L. ed. 627 ; York, etc., R. Co. v. Winaoas, 17 13. Bowman Dairy Oo. v. Mooney, 41 Mo.
How. (U. S.) 30, 15 L. ed. 27. App. 665; Mallory v. Hanaur Oil-Works, 86

7. Pennsylvania R. Co. r. St. Louis, etc., Tcnn. 598, 8 S. W. 396; Central Transp. Co.

R. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed. V. Pullman's Palace Car Co., 139 U. S. 24,

83; Thomas v. West Jersey R. Co., 101 U. S. 11 S. Ct. 478, 35 L. ed. 55; Pittsburgh, etc.,

71, 25 L. ed. 950. R. Co. v. Keokuk, etc.. Bridge Co., 131 U. S.

8. Pennsylvania R. Co. v. St. Louis, etc., 371, 9 S. Ct. 770, 33 L. ed. 157; Oregon R.,

R. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed. etc., Co. V. Oregonian R. Co., 130 U. S. 1, 9

83. S. Ct. 409, 32 L. ed. 837 ; Pennsylvania R. Co.

9. Central Transp. Co. «. Pullman's Pal- v. St. Louis, etc., R. Co., 118 U. S. 290, 6

ace Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 S. Ct. 1094, 30 L. ed. 83; Thomas v. West
L. ed. 55. Jersey R. Co., 101 U. S. 71, 25 L. ed. 950.

10. Chicago Gaslight, etc., Co. v. People's 14. Macon, etc., R. Co. ». Georgia R. Co.,

Gaslight, etc., Co., 121 111. 530, 13 K. E. 169, 63 Ga. 103.

2 Am. St. Rep. 124. 15. Pennsylvania R. Co. v. St. Louis, etc.,

11. St. Louis, etc., R. Co. v. Terre Haute, R. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed.

etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36 83; Thomas v. West Jersey R. Co., 101 U. S.

L. ed. 748. 71, 25 L. ed. 950. And see Central Transp.

12. Chicago Gaslight, etc., Co. v. People's Co. v. Pullman's Palace Car Co., 139 U. S.

Gaslight, etc., Co., 121 111. 530, 13 N. B. 169, 24, 11 S. Ct. 478, 35 L. ed. 55, where the

2 Am. St. Rep. 124. subject is exhaustively considered by Gray, J.
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the legislature, its public duties, in which case the courts will not allow the

contract to gain strength and acquire validity by lapse of time.^*

(ill) Contracts or Arrangements Whics Are Otherwise Opposed to
Public Policy. The rule applies with equal force to any contract or arrange-

ment between corporations which are for other reasons opposed to a sound public

policy. Thus where several such corporations unite their funds and properties

under an arrangement called a " trust," the object of which is to prevent compe-
tition, and to monopolize and engross an article of commerce, then the scheme is

denounced by a sound public policy, and a court of justice will uphold any mem-
ber of such a partnership in withdrawing from it at any time.",/^

(iv) Contracts Which Otherwise Involve Continuing Violation ow
Law. From these decisions we may safely collect the principle that there is

always a right of rescission where a continuing performance involves a continuing
violation of law. This principle has indeed been extended by some courts to

cases where no question of public policy can be supposed to have been involved,

but where the question was merely the right of a private corporation to withdraw,
upon restoring the consideration to the other party, from a contract entered into

in excess of its powers."

r. Right of Disafflrmanee Predicated Upon Doing Justice to Other Party—
(i) In General. It cannot be stated with absolute assurance that the right of

disaffirmance of an uli/ra vires contract is always predicted upon doing exact

justice to the other party, by restoring to him what he has lost or would lose

through a disaffirmance. This must be true where public rights arb involved, and
where a disaffirmance is upheld and even required for that reason.

(ii) Railroad Company Disaffirming License Granted to Telegraph
Company AND Seizing Its Line by Forge. It has been held that if a railroad

company, having a franchise to operate a line of telegraph, has assumed to sell

such franchise to a telegraph company, and has received a large consideration

therefor, if it attempts to disaffirm the contract and to seize the telegraph line by
mere force, equity will restrain it by an injunction until an accounting and settle-

ment can be had between it and the telegraph company." So where a court of

the United States, sitting in equity, set aside as ultra liires a railway construction

contract, it did so on the principle of compelling the corporation to account for

what it had received in partial performance, not on the basis of a bare reimburse-

ment, but of a fair compensation, such as any other railroad contractor would
receive under a similar contract, if it were within the power of the corporation,

to which it was held that interest should be added.^

16. Pittsburgh, etc., R. Co. v. Keokuk, etc., 19. Atlantic, etc., Tel. Co. v. Union Pac. E.

Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33 Co., 1 Fed. 745, 1 McCrary 188, 541.

L. ed. 157 ; Oregon R., etc., Co. v. Oregonian 20. 'Sew Castle Northern R. Co. t'. Simp-

R. Co., 130 U. S. 1, 9 S. Ct. 409, 32 L. ed. son, 23 Fed. 214. That the proper remedy of

837 {reversing 22 Fed. 245, 10 Sawy. 464, either party to an ultra vires contract is to

23 Fed. 232, 10 Sawy. 472]. disaiBrm and to sue to recover as a quantum
17. Mallory r. Hanaur Oil-Works, 86 Tenn. meruit what he has lost by the partial per-

E98, 8 S. W. 396. To the contrary see St. formance of it see the dictum of Gray, J., in

Louis, etc., R. Co. v. Terre Haute, etc., R. Co., Pittsburgh, etc., R. Co. v. Keokuk, etc.,

145 U. S. 393, 12 S. Ct. 953, 36 L. ed. 748. Bridge Co., 131 U. S. 371, 389, 9 S. Ct. 770,

18. Harriman v. First Bryan Baptist Church, ,33 L. ed. 157. For an analogy in the case

63 Ga. 186, 36 Am. Rep. 117 (upholding the of void municipal bonds, holding that a party

right of a steamboat company to withdraw who has parted with his money by investing

from a contract agreeing to furnish a steam- the bonds may after their repudiation main-

boat for a church excursion) ; Bowman Dairy tain an action against the corporation to
Co. V. Mooney, 41 Mo. App. 665 (denying re- compel restitution see Brown v. Atchison, 39

lief to a dairy company against its servant Kan. 37, 17 Pac. 465, 7 Am. Si. Rep. 515;
hired to run its oyster wagon, who had quit Louisiana City v. Wood, 102 U. S. 294, 26
its service and gone into the Oyster business L. ed. 153 ; Marsh v. Fulton County, 10 Wall,
on his own account, the dairy company hav- (U. S.) 676, 19 L. ed. 1040. That equity

ing no power to sell oysters). In support would reach the same result by treating the

of the text see also Case r. Kelly, 133 U. S. corporation as trustee of the person who has

21, 10 S. Ct. 216, 33 L. ed. 513. thus parted with his money to it see Chapman
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(ill) Right of Other Party to Recoyhr What He Has Lost After
DiSAFFiRMANQE. If the contract of a corporation is ultra vi/res, but not immoral or

otherwise malwm vn se, and either party disaffirms it on the ground that it is ultra

vires, and refuses further execution of it, then, while the other party cannot sue to

recover damages or compensation in respect of the unexecuted portion of the

contract,"' yet the law will afford him remedies for procuring from the other party

a restoration of what he has lost under it. The governing principle is that where
money has been paid or property transferred to a corporation under a contract

which is not mahom in se, but which is merely malum prohibitum, the party
receiving may be made to refund, to the party from whom it has received, the

value of that which it has actually received ; ^ and to this end he may maintain

against the corporation the equitable common-law action for money had and
received,^ or a suit in equity to compel an accounting and restitution of what the
corporation has received through the transaction ;

^ and he may be protected by
an injunction until there has been siich an accounting and restitution.^

(iv) Ultra Vires Contract Not Allowed to Stand as SecurityFor
Damages For Refusal of Further Performance. But wliile the ultra
vires contract will, in so far as it has been fully executed, thus stand as the
security for or foundation of rights acquired by the transaction, yet it will not be
allowed to stand as the foundation for damages accruing from the refusal of
further performance by the party who elects to rescind. Thus where a lease of

a railroad has been made for the term of twenty years, without authority of the
legislature, and the lessor has elected to rescind and resume possession at the end
of five years, and the accounts for that period were adjusted and paid, a covenant
in the lease to pay the value of the unexpired term is void, and an action of cove-

nant cannot be maintained thereon by the lessee against the lessor.^'

s. Presumption That Corporations Act Within Their Powers— (i) In General.
A general presumption of right-acting attends corporations, the effect of which is

to place the burden of proving that a contract made or an act done by a corpora-

tion was ultra vires upon him who alleges that fact as the foundation of his

action or defense.^/

(ii) How This Presumption Operates. Aside from casting the burden of
proof upon the party setting up the want of power this presumption operates in
several ways. If the powers possessed by the particular corporation do not
appear at all, and are not judicially noticed by the court, then it operates within cer-

tain limits to carry with it the general presumption that the act or contract which
is challenged was within its powers.^ If it has the power to do a given act, or

V. Douglas County, 107 U. S. 348, 2 S. Ct. 62, 27. Dana v. St. Paul Bank, 4 Minn. 385

;

27 L. ed. 378 ; Parkersburg v. Brown, 106 Morris, etc., E. Co. v. Sussex E. Co., 20 N. J.

U. S. 487, 1 S. Ct. 442, 27 L. ed. 238. Eq. 542; Eider Life Eaft Co. v. EoaCh, 97
21. Thomas v. West Jersey E. Co., 101 N. Y. 378; De Groff v. American Linen

U. S. 71, 25 L. ed. 950. See also iw/'m, XVII, Thread Co., 21 N. Y. 124; Chautauque
P, 1, r, (r?). County Bank v. Eisley, 19 N. Y. 369, 75 Am.

23. Davis «. Old Colony E. Co., 131 Mass. Dee. 347; Farmers' Loan, etc., Co. v. Curtis,

258, 41 Am. Eep. 221; Morville V. American 7 N. Y. 466; Kappel v. Chaari Zedek Congre-
Tract Soc, ,123 Mass. 129, 25 Am. Eep. 40; gation, 19 Hun (N. Y.) 364. If for instance

White V. Franklin Bank, 22 Pick. (Mass.) a contract made in the name of a corporation

181 ; Parkersburg v. Brown, 106 U. S. 487, by its president is one which the corporation

1 S. Ct. 442, 27 L. ed. 238. has the power to make, or to ratify after it

23. Paul V. Kenosha, 22 Wis. 266, 94 Am. has been made, and an action is brought
Dec. 598 ; Louisiana City v. Wood, 102 U. S. under a statute to charge the trustees of the

294, 26 L. ed. 153 ; Manville v. Belden Min. corporation on the ground that the indebted-

Co., 17 Fed. 425, 5 McCrary 391. See also ness was in excess of the capital stock of the
sujn-a, XVII, F, 1, m, (l) et seq. corporation, and the defendants place their

24. Moore v. Swanton Tanning Co., 60 Vt. defense upon the ground that the creation of

459, 15 Atl. 114; New Castle Northern E. Co. the debt was not authorized or ratified by
V. Simpson, 23 Fed. 214. the corporation, the burden is upon them to
25. See supra, XVII, F, 1, r, (l). show that fact. Patterson v. Eobinson, 116
26. Thomas v. West Jersey E. Co., 101 N. Y. 193, 22 N. E. 372.

IJ. S. 71, 25 L. ed. 950. 28. Dana v. St. Paul Bank, 4 Minn. 385.
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to make a contract of a given nature under prescribed conditions, then the prin-

ciple operates to create the presumption that those conditions existed in the par-

ticular instance.^' It also operates as a principle of favorable interpretation in

respect of corporate contracts ; so that where the words employed in such a con-

tract admit of a double construction, they are to be construed consistently with
the provisions of its charter.*' If the corporation itself seeks to avoid its con-

tract on the ground that it was ultra vires, this presumption puts upon it

the burden of showing that its articles of incorporation did not authorize the

contract.^'

(hi) Defense of Ultra Vires NotA vailable Under General Denial.
The defense of ultra vires is special and is not available imder a general denial,

but must be specially pleaded and proved.^
2. Theories Under Which Application of This Doctrine Is Denied— a. Plea of

Ultra Vires Not Allowed When It Will Not Advance Justice but Will Aeeompllsh
Legal Wrong. Except in cases where the rights of the public are involved ^ the

plea of ultra vires, whether interposed for or against a corporation, will not be
allowed to prevail when it will not advance justice, but will accomplish a legal

wrong.**

b. Either Party Estopped to Set up Defense of Ultra Vires After Having
Received and Retained Fruits of Contract— (i) In General. The courts reach
a just result, in cases where the question is not one of public policy, and where
there has been no violation of law, and in many cases where there has been, by
holding that the corpoi-ation itself on the one hand, and the party contracting

with it on the other hand, are estopped by their own contract or conduct from
setting up, as a defense to an action to enforce the contract, that it was beyond
the power of the corporation to make it ; and it is a general principle of law that

no party will be permitted to set up this defense while retaining the fruits or the

benefits of the contracts'

(ii) Corporation so Estopped. The great mass of judicial authority seems
to be to the effect that where a private corporation has entered into a contract in

29. Thus if a corporation has power to Illinois.— McCarthy v. Lavasche, 89 111.

hold and convey real estate for some pur- 270, 31 Am. Rep. 83; Bradley v. Ballard, 55
poses the court will presume, until the con- 111. 413, 8 Am. Rep. 656.

trary is shown, that real estp,te conveyed by Michigan.— Carson City Sav. Bank v. Car-
it was taken, held, and conveyed by virtue son City Elevator Co., 90 Mich. 550, 51 N. W.
of the powers granted to it. Farmers' L. &T. 641, 30 Am. St. Rep. 454; Eureka Iron, etc.,

Co. V. Curtis, 7 N. Y. 466. So where a bank- Works v. Bresnahan, 60 Mich. 332, 27 N. W.
ing corporation, having by its charter power 524; Day v. Spiral Springs Buggy Co., 5T
to acquire real estate " in satisfaction of Mich. 146, 23 N. W. 628, 58 Am. Rep. 352.

debts," took from the holder of a sheriff's New York.— Whitney Arms Co. v. Barlow,
certificate of sale, after it had become abso- 63 N. Y. 62, 20 Am. Rep. 504; Steam Nav.
lute, an assignment of all his right, and Co. v. Weed, 17 Barb. 378.

then received the sheriff's deed, and the as- Wisconsin.— Lewis v. American Sav., etc.,.

signment was expressed to be "for value Assoc, 99 Wis. 203, 73 N. W. 793, 39 L. R. A.
received," it was held, in the absence of proof 559.

of any other consideration, that it would be United States.— Colorado Union Gold Min>

presumed that the corporation had taken the Co. v. Rocky Mountain Nat. Bank, 96 U. S.

assignment " in satisfaction of debts," and 640, 24 L. ed. 648.

that it could hold the real estate by virtue 35. Lurton v. Jacksonville Loan, etc.,

of the sheriff's deed. Chautauque County Assoc, 87 111. App. 395 [affirmed in 187 111.

Bank r. Risley, 19 N. Y. 369, 75 Am. Dec. 141, 58 N. E. 218, the other party to tha

347. contract estopped by reason of having re-

30. Morris, etc, R. Co. v. Sussex R. Co., ceived the benefit] ; Manchester, etc., R. Co.

20 N. J. Eq. 542. v. Concord R. Co., 66 N. H. 100, 20 Atl. 383,

31. West V. Averill Grocery Co., 109 Iowa 49 Am. St. Rep. 582, 9 L. R. A. 689; Clarke

488, 80 N. W. 555. v. Olson, 9 N. D. 364, 83 N. W. 519 (every-

32. Citizens' State Bank v. Pence, 59 body estopped to plead that the act of de-

Nebr. 579, 81 N. W. 623. positing securities with a foreign state to

33. 5 Thompson Corp. § 6015. acquire a license to do business therein waa
34. Idaho.—Burke Land, etc., Co. v. Wells, ultra vires) ; Union Bank, etc., Co. v. Wright,

(1900) 60 Pac. 87. (Tenn. Ch. App. 1900) 58 S. W. 755 (rule

[XVII, F, 1, S, (II)]
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excess of its granted powers, and has received the frnits or benefits of the con-

tract, and an action is brought against it to enforce the obligation on its part, it is

•estopped from setting up the defense that it had no power to make '\i?^

prevents the maker of a note to a corporation
acting as administrator of a decedent's es-

tate from denying the capacity of the corpo-
ration so to act). See also supra, XV, C,

2,e.
' 36. California.— Smith v. Ferries, etc., R.

Co., (1897) 51 Pac. 710 (corporation cannot,
while retaining a valuable consideration from
another corporation, upon which is based an
assumption by the former of a debt by the
latter, deny the validity of the debt) ; Main
V. Casserly, 67 Cal. 127, 7 Pac. 426.

Colorado.— Colorado Loan, etc., Co. V.

Grand Valley Canal Co., 3 Colo. App. 63, 32
Pac. 178.

Connecticut.— Union Hardware Co. v.

Plume, etc., Mfg. Co., 58 Conn. 219, 20 Atl.

455.
Illinois.— People v. Suburban K. Co., 178

111. 594, 53 N. E. 349, 49 L. R. A. 650 {ultra

vires undertakings of quasi-public corpora-

i;ions enforced against them while they re-

tain and enjoy the benefits of the concessions

granted on the condition that such under-
takings should be performed) ; Darst v. Gale,

83 111. 136; West v. Madison County Agri-
cultural Bd., 82 111. 205; Bradley v. Ballard,

55 111. 413, 8 Am. Rep. 656; Brewer, etc..

Brewing Co. v. Boddie, 80 111. App. 353 (cor-

poration estopped from pleading ultra vires

so as to avoid its agreement to pay rent un-

der a lease, where it has occupied the prem-
ises, the contract not being prohibited by
law) ; People's Gaslight, etc., Co. v. Chicago
Gaslight, etc., Co., 20 111. App. 473; Millard

V. St. Francis Xavier Female Academy, 8 111.

App. 341.

Indiana.— Wright v. Hughes, 119 Ind. 324,

21 N. E. 907, 12 Am. St. Rep. 412; Louis-

ville, etc., R. Co. V. Flanagan, 113 Ind. 488,

14 N. E. 370, 3 Am. St. Rep. 674; Chicago,

etc., R. Co. V. Derkes, 103 Ind. 520, 3 N. E.

239; State Bd. of Agriculture v. Citizens'

St. R. Co., 47 Ind. 407, 17 Am. Rep. 702;

Flint, etc., Mfg. Co. v. Kerr-Murray Mfg. Co.,

24 Ind. App. 350, 56 N. E. 858 (holds a cor-

poration to liability on a guaranty of the

payment of a debt of its customer who was
indebted to the corporation) ; G. F. Wittmer
Lumber Co. v. Rice, 23 Ind. App. 586, 55

N. E. 868 (lumber company becoming surety

on a contractor's bond in order to get the

contract of supplying the building materials

-estopped from pleading that its act was ultra

vires) ; Bedford Belt R. Co. V. McDonald, 17

Ind. App. 492, 46 N. B. 1022, 60 Am. St.

Rep. 172.

Indian Territory.— Ranney-Alton Mercan-

tile Co. V. Mineral Belt Constr. Co., (1899)

48 S. W. 1028.

Iowa.— Beach v. Wakefield, 107 Iowa 567,

76 N. W. 688 [modified in 107 Iowa 591, 78

N. W. 197, railroad corporation receiving

the benefit of a loan cannot escape liability

-because the loan was in excess of its statu-

tory limit] ; Humphrey v. Patrons' Mercantile
Assoc, 50 Iowa 607.

Kansas.— Blue Rapids Opera House Co. v.

Mercantile Bldg., etc., Assoc, 59 Kan. 778,

53 Pac. 761, corporation having received the

benefits of a loan contract performed by the

other party, estopped to plead ultra vires to

defeat an action upon it.

Michigan.— Butterworth v. Kritzer Milling

Co., 115 Mich. 1, 72 N. W. 990 (corporation

which gives a real-estate mortgage to indem-
nify another corporation for guaranteeing the
payment of notes of the former corporation
cannot set up as a defense in an action to
foreclose the mortgage that the contract of

guaranty;was ultra vires) ; Dewey v. Toledo,

etc, R. Co., 91 Mich. 351, 51 N. W. 1063;
Carson City Sav. Bank v. Carson City Ele-

vator Co., 90 Mich. 550, 51 N. W. 641, 30
Am. St. Rep. 454.

Mississippi.— Natchez v. Mallery, 54 Miss.

499.

New Eampshire.— International Trust Co.

V. Davis, etc., Mfg. Co., 70 N. H. 118, 46 Atl.

1054 (both corporation and its creditors es-

topped from setting up the defense of ultra

vires against an issue of bonds after the
company has received and while it retains

the proceeds thereof) ; Manchester, etc., R.
Co. V. Concord R. Co., 66 N. H. 100, 20 Atl.

383, 49 Am. St. Rep. 582, 9 L. R. A. 689;
Connecticut River Sav. Bank v. Fiske, 60
N. H. 363.

New Jersey.— Chapman v. Iron Clad Rheo-
stat Co., 62 N. J. L. 497, 41 Atl. 690 (plea

of ultra vires is inadmissible where one has
fully performed on his part a contract made
with a corporation, and cannot be restored to
his former status or honestly dealt with
otherwise than by a specific performance on
the part of the corporation) ; Camden, etc.,

R. Co. V. May's Landing, etc., R. Co., 48
N. J. L. 530, 7 Atl. 523.

New York.— Seymour !y. Spring Forest
Cemetery Assoc, 144 N. Y. 333, 39 N. E.
365, 63 N. Y. St. 672, 26 L. R. A. 859; Great
Western Turnpike Co. v. Shafer, 57 N. Y.
App. Div. 331, 68 N. Y. Suppl. 5 (corpora-
tion bound by agreement of its agent to re-

lease a farmer from the payment of toll, in
consideratiom of his closing a certain road,
after having observed the contract for
years) ; Peck v. Doran, etc., Co., 57 Hun
343, 10 N. Y. Suppl. 401, 32 N. Y. St. 405; ',

Verona v. Peckham, 66 Barb. 103 ; Madison
Ave. Bapitist Church v. Baptist Church, 3
Rob. 570, 1 Abb. Pr. N. S. 214, 30 How. Pr.
455; Quantmeyer v. J. H. Mohlman Co., 29
Misc 746, 60 N. Y. Suppl. 220 [affirming 59
N. Y. Suppl. 1113, receiving benefits under
an agreement estops the corporation from
denying the authority of its agent to make
it]; Homestead Bank v. Wood, 1 Misc. 145,
20 N. Y. Suppl. 640, 48 N. Y. St. 775 (cor-
poration estopped to the extent to which the
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(ill) Either Party so Estopped Wsere Other Party Has Acted to
His Disadvantage. The rule has been carried further, and has been rested

upon the principle which supports the consideration of contracts, and operates to

estop either party where the other, on the faith of_ entering into the engagement,
has acted to his or its disadvantage. The principle is that the rule requiring the
observance of good faith and fair dealing is just as applicable to corporations as

to individuals, and that neither can involve others in onerous engagements, and
with the consideration of the contract in their possession disavow their acts to the

damage and discomfiture of others, unless it clearly appears that there was.an
absolute want of capacity to nig,ke the contract.*''

(iv) Illustrations of Estoppel Against Corporations on Orotjnd of
Having Received Benefit OF Ultra Vires Contracts. The simplest illus-

tration of this doctrine will be found in cases where the corporation has acquired
money ^or property ^^ by means of a contract in excess of its powers, and then^

when the other party to the contract seeks to enforce against the corporation the
obligation which it has assumed therein, pleads that it had no power to enter into

the contract, and at the same time keeps the money or the property. Thus if a
corporation has executed a promissory note for a consideration which it has
received and retained it is bound to pay the note, although it may have been
executed in furtherance of a contract which was ultra vires.^ So a corporation

cannot avoid its obligation to pay money which has been loaned to it and used by
it, under the plea that in borrowing the money it exceeded its statutory power to

contract debts, or that its officers by whom the loan was negotiated were not
properly authorized in the premises.*' Neither can it avoid its obligation on the

ground that it was given for property which the corporation was not empowered
by its charter to take.^ It cannot, where it has purchased property contrary to

other party has performed the agreement on
his part) ; Schurr v. New York, etc., Invest.

Co., 18 N. Y. Suppl. 454, 45 N. Y. St. 645;
Indiana v. Woram, 6 Hill 33, 40 Am. Dee.

378.

Oregon.— Tyler v. Tualatin Academy, 14

Oreg. 485, 13 Pac. 329.

Pennsylvania.— Pittsburgh, etc., E. Co. v.

Shaw, (1888) 14 Atl. 323; Wright v. Pipe
Line Co., 101 Pa. St. 204, 47 Am. Rep. 701;
Oil Creek, etc., R. Co. v. Pennsylvania
Transp. Co., 83 Pa. St. 160; Bucks County
R. Co. V. Guarantors' Finance Co., 23 Pa. Co.

Ot. 101 (estoppel after part performance by
the other party).
South Carolina.— Williamson v. Eastern

Bldg., etc., Assoc, 54 S. C. 582, 32 S. E. 765,

71 Ani. St. Rep. 822, private corporation can-

not plead ultra vires where the contract has
been performed by the other party, or while

retaining the benefit of the contract.

Texas.— Steger v. Davis, 8 Tex. Civ. App.
23, 27 S. W. 1068, hotel corporation and its

shareholders estopped to repudiate the pur-

chase of property as ultra vires, although
hotel subsequently built elsewhere.

Washington.— Spokane v. Amsterdamsch
Trustees Kantoor, 22 Wash. 172, 60 Pac. 141,

question of ultra vires of a corporation, in

selling its property will not be considered

where it has received the consideration for its

property, and its vendee mortgaged it, amd
the mortgage has been foreclosed.

Wisconsin.— Bullen v. Milwaukee Trading
Co., 109 Wis. 41, 85 N. W. 115, a clear state-

ment of the rule.

[XVII, F, 2, b, (ill)]

United States.— Bowman v. Foster, etc..

Hardware Co., 94 Fed. 592 (prevents corpora-
tion from repudiating its subscription to a
building and loan association) ; Marbury v.

Kentucky Union Land Co., 62 Fed. 335, 10
C. C. A. 393 (suflBcient to satisfy the rule that
the shareholders deemed the contract benefi-

cial to the corporation) ; Wood v. Corry
Water Works Co., 44 Fed. 146, 12 L. R. A.
168; Memphis, etc., E. Co. v. Dow, 19 Fed.
388.

37. Louisville, etc., R. Co. v. Flanagan,
113 Ind. 488, 14 N. E. 370, 3 Am. St. Rep.
674 (opinion by Mitchell, C. J.) ; State Bd.
of Agriculture v. Citizens St. R. Co., 47 Ind.

407, 17 Am. Rep. 702.

38. Millard v. St. Francis Xavier Female
Academy, 8 111. App. 341.

39. Dewey v. Toledo, etc., R. Co., 91 Mich.
351, 51 N. W. 1063; Indiana v. Woram, 6 Hill

(N. Y.) 33, 40 Am. Dec. 378; Memphis, etc.,

R. Co. V. Dow, 19 Fed. 388 [affirmed in 120
U. S. 287, 7 S. Ct. 482, 30 L. ed. 595].

40. Main v. Casserly, 67 Cal. 127, 7 Pac.
426; Dewey v. Toledo, etc., R. Co., 91 Mich.
351, 51 N. W. 1063.

41. Connecticut River Sav. Bank v. Fiske,
60 N. H. 363.

42. Indiana v. Woram, 6 Hill (N. Y.) 33,

40 Am. Dec. 378. In this remarkable case the
state of Indiana exchanged its credit with a
whaling company (not a teachers' institute)

to the extent of sixty thousand dollars, backfed

up by the undertakings of certain individuals.

The whaling company got the bonds of the
state and of course failed, and the individuals.
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a prohibition or without an authorization in its charter, retain both the property

and its price ; it cannot retain the property and refuse to pay the price, or set up
the defense of ultra vires wlien sued for the same.*^ So where it has purchased

land and received a deed therefor, which reserves a vendor's lien for the purchase-

money, and has taken possession thereunder, it will not be heard to defend a
proceeding to enforce the lien, on the ground that it had not corporate power to

contract for payment in money, but only in corporate warrants, unless it offers

to surrender the land.^

(v) Borrower Cannot Keep Money and Plead Ultra Vires. The
principle to which the stress of justice drove the earlier courts was, that where the

corporation is prohibited from lending money on a particular security, it may,
notwithstanding the prohibition, recover the money loaned, although the security

may be void.^ That is to say, if an action is brought upon the instrument alone

there can be no recovery. If the declaration counts on the instrument, and con-

tains also the common counts for money had and received, the count upon the
instrument will be bad on demurrer, but a recovery will be had on the commont
counts.*' If, ignoring the void security, an action is brought for the money
loaned, which we suppose at common law would be an action of assumpsit for

money had and received, the plaintifE will recover. But this doctrine was
predicated of acts where the corporation, although prohibited from taking the
particular security, yet had a general power to lend money, and consequently

fewer to make such a loan as the loan in question without taking the security,

f the corporation had no power whatever to lend money, not only the security

when sued by the state upon the undertakings
made by the whaling company and them-
selves, defended on the ground that the whal-
ing company had no power to acquire the
property of the state, having been chartered
only for the purpose of catching whales and
making spermaceti candles. This defense was
overruled and the state of Indiana had judg-

ment.
43. Wright v. Pipe Line Co., 101 Pa. St.

204, 47 Am. Rep. 701.

44. Natchez r-. Mallery, 54 Miss. 499.

Further illustrations of this estoppel.—
This estoppel prevents the corporation from
setting up the defense that the contract is

void by reason of not having been entered

into with the requisite formality. Thus if an
educational corporation is sued for services

rendered by plaintiflF as a military instructor

therein, it cannot defend the action on the

ground that it had never passed an ordinance
authorizing the employment of such an in-

structor. Tyler v. Tualatin Academy, 14
Oreg. 485, 13 Pae. 329. See also Schurr v.

New York, etc.. Invest. Co., 18 N. Y. Suppl.

454, 45 N. Y. St. '645. So a railroad com-
pany which under a contract has used the

road-bed, rolling-stock, and equipments of

another cannot set up, as a defense to a bill

in equity by the latter for an accounting and
a return of the property, that the contract

was ultra vires. Manchester, etc., E. Co. v.

Concord R. Co., 66 N. H. 100, 20 Atl. 383,

49 Am. St. Rep. 582, 9 L. R. A. 689. So al-

though it may be ultra vires for a railroad

company to maintain and operate a telegraph

line, yet this will be no defense to an action

by its contractor for compensation under a

contract for building the line. Pittsburgh,

etc., R. Co. V. Shaw, (Pa. 1888) 14 Atl. 323.
So although a corporation cannot enlarge its

powers ) eyond those granted in the applica-
tory enabling statute by merely taking to
itself larger powers in its articles of associa-
tion, yet if it does this, and in the exercise of
such powers incurs obligations, it will be no
defense against an action that the business in
which it was engaged was not authorized by
its governing statute. Carson City Sav. Bank
V. Carson City Elevator Co., 90 Mich. 550, 51
N. W. 641, 30 Am. St. Rep. 454. Nor can a
corporation escape the obligation of a contract
which is within the scope of its amended arti-

cles of incorporation by setting up its own
failure to record those articles. Humphrey v.

Patrons' Mercantile Assoc, 50 Iowa 607. And
generally a corporation will be estopped from
defending against an action to recover on a
contract which it has entered into on the
ground that in making the contract it has
not conformed to the statutory limitations
and requirements, where, it has received the
fruits or benefits of the contract. Colorado
Loan, etc., Co. v. Grand Valley Canal Co., 3
Colo. App. 63, 32 Pac. 178 ; Wood V. Corry
Water Works Co., 44 Fed. 146, 12 L. E. A.
168. For a curious turn of the doctrine of
ultra vires in an elaborately considered but
doubtful case see In re McGraw, 111 N. Y.
66, 19 N. E. 233, 19 N. Y. St. 392, 2 L. R. A.
387.

45. Philadelphia Loan Co. v. Towner, 13
Conn. 249; Utica Ins. Co. v. Kip, 8 Cow.
(N. Y.) 20; Utica Ins. Co. v. Scott, 19 Johns.
(N. Y.) 1.

46. Philadelphia Loan Co. v. Towner, 13
Conn. 249; Utica Ins. Co. v. Kip, 8 Cow.
(N. Y.) 20.

[XVII, F, 2, b. (v)]



1160 [10 CycJ CORPORATIONS

but the contract itself was void, aud no recovery could be had upon either.*' If
therefore according to this doctrine an insurance company usurps the business of
banking and discounts notes, as did the Utica Insurance Company,** it will not be
able to maintain an action upon the notes ; but if as an insurance company it has
a general power to lend money, it may maintain an action for the money loaned.*'

With reference to this subject, a distinction has been taken between cases where
the making of the loan and the taking of the illegal security form one entire

transaction, and cases where a valid loan is made within the powers of the corpo-

ration, and afterward an illegal security is taken for it. Here, although no recovery
can be had on the security, yet a recovery can be had on common counts for the
money lent.^ Such were the distinctions in the American courts fifty years ago

;

but ignoring these subtleties and taking the direct road to justice the doctrine now
is that the corporation thus making the loan in good faith may recover upon or
enforce the security, and that the borrower will be estopped by his act of receiv-

ing the loan and keeping the money from setting up that the corporation had no
power to make it.^'

(vi) This Estoppel Extends to Prtvtes of Either Party. This like

other estoppels extends to the privies of the corporation ; so that where the cor-

poration has received the benefit of an ulPra vires contract and has thereby pre-

cluded itself from avoiding it, it cannot be avoided by one succeeding to its rights

with notice. For instance the purchaser of the real estate of a private corpora-

tion at a judicial sale, who is neither a shareholder nor a creditor, cannot question

the power of the corporation to make a prior deed of trust upon the property and
have the deed of trust set aside in his favor, when he purchases with notice of it,

and when the owner of the indebtedness thereby secured has been guilty of no
fraud.^* So the principle already referred to ^ which prevents either party to a
contract which is beyond the power of the corporate party from disaffirming it

without restoring what he has received under it operates not only against the cor-

poration, but against its shareholders; so that when they sue in its right to set

aside and cancel an ultra vires mortgage of its property made for money lent to

it, they must, in order to succeed, offer to return the money.^ So where the

president of a corporation together with other officers bought for the corporation

shares of stock of another corporation, and his own corporation brought an action

against him for the unlawful conversion of it, it was held that he could not be
heard to set up in defense of his unlawful action that his own corporation had no
power to acquire the shares of another corporation.^

(vii) Other Party Estopped When He Has Received Benefit. Mod-
ern decisions make the estoppel reciprocal, and hold that where the corporation is

plaintiff in the action and is seeking to enforce a contract into which it had no
power to enter, if the defendant has received the benefit of the contract, he will

not be allowed to defend on the ground that it was ultra vires ; at least until he
restore the benefits which he received thereunder.^^ The simplest illustration of

this is to suppose that a corporation has exceeded its powers in lending its money
upon a promissory note, but nevertheless seeks to get its money back by bringing

an action upon the note. Here the maker of the note will not be heard to defend

47. Life, etc., Ins. Co. v. Mechanic F. Ins. 52. Darst v. Gale, 83 111. 136.

Co., 7 Wend. (N. Y.) 31; Beach v. Fidton 53. See supra, XVII, F, 1, r, (i).

Bank, 3 Wend. (N. Y.) 573. 54. Wright v. Hughes, 119 Ind. 324, 21
48. People v. Utica Ins. Co., 15 Johns. N. E. 907, 12 Am. St. Hep. 412.

'<N. Y.) 358, 8 Am. Dee. 243. 55. St. Louis Stoneware Co. v. Partridge,
49. Utica Ins. Co. v. Kip, 8 Cow. (N". Y.) 8 Mo. App. 217.

20; Utica Ins. Co. v. Scott, 19 Johns. (N. Y.) 56. California.—^Argenti v. San Francisco,

1; Parker v. Rochester, 4 Johns. Ch. (N. Y.) 16 Cal. 255.
329. Indiana.— Chicago, etc., E. Co. v. Derkes,

50. Philadelphia Loan Co. v. Towner, 13 103 Ind. 520, 3 N. E. 239; Pancoast v. Trav-
Conn. 249. elers' Ins. Co., 79 Ind. 172; P->ock v. Lafay-

61. See supra, XVII, F, 2, b, (vn). ette Bldg. Assoc, 71 Ind. 357.

[XVII, F, 2, b, (v)]
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on the ground tliat the corporation had no power to lend him the money.°^ In
Hke manner, where the charter of a corporation restricts its power to invest its

fiurplus funds to a certain class of securities, one who has obtained a loan from it

upon another security will not be heard to set up tlie defense, when the corpora-

tion proceeds to enforce the loan, that it had no power to make it.'*

(vm) Rule Wherm CorporationHas Actmd to Its Disadtantaqe. As
in the case where the corporation has made the promise and the other party has

acted to his disadvantage on the faith of it,^' so where the promise is made by
another to a corporation, and it has acted to its disadvantage on the faith of it, an
estoppel inpais will arise against the promisor, which will prevent him from set-

ting up the defense of ultra vires when the corporation sues to enforce his promise.

Thus where certain residents of a county bound themselves to raise enough money
to purchase a right of way for a railway company, and the company constructed its

road on the faith of the promise, it was held that the promisors when sued thereon

could not plead that the corporation had no power to enter into such a contract.®*

(ix) WHETHER BRINGING OF AgTION BY CORPORATION Is RATIFICATION
Curing Want of Formal Vote. Where the invalidity of a contract of loan

consists in an informality, as the want of a vote at a trustees' meeting, the mere
bringing of the action by the corporation to recover the money lent is a ratifica-

tion of the act of its officers in making the loan, and the borrower will not be
heard to object that the loan was made to him without a formal vote."

(x) Contrary Doctrine That Corporation Is Not Estopped by
Receiyinq Benefits of Contract. There is a class of cases, happily limited

in number, which holds that where a corporation has made a contract in excess of

its granted powers, and has received or enjoyed the consideration or the benefits

or fruits of it, this fact does not estop it from defending on the ground of ultra

vires an^ action to enforce the obligation which it assumed by the contract on its

part.^^Some courts attempt to draw a line by holding that while a corporation

cannot be estopped from setting up the defense of ultra vi/res against a corporate

act which is absolutely void,** yet this rule does not apply to contracts which are

voidable merely.*^ The theory of these decisions is that the rule estopping the

corporation from raising the question of ultra vires where it has received the

benefit of the contract does not apply -where the contract is ultra vires in

New York.— Steam Nav. Co. v. Weed, 17 Ala. 344, 6 So. 122, 5 L. E. A. 100; Sherwood
Barb. 378; Whitney Arms Co. v. Barlow, 38 v. Alvis, 83 Ala. 115, 3 So. 307, 3 Am. St. Rep.
N. y. Super. Ct. 554 [affirmed in 63 N. Y. 62, 695 ; Best Brewing Co. v. Klassen, 185 111. 37,

20 Am. Rep. 504]. 67 N. E. 20, 76 Am. St. Kep. 26, 50 L. R. A.
Wisconsin.—'Germantown Farmers' Mut. 765 [reuersmjr 85 111. App. 464] (holding that

Ins'. Co. V. Dhein, 43 Wis. 420, 28 Am. Rep. the signing of an appeal-bond by a trading

549. corporation as surety, and the enjoyment of

United States.— New York Mut. L. Ins. Co. the benefits arising therefrom, will not estop

V. Wilcox, 17 Fed. Cas. No. 9,980, 8 Bias. 203. the corporation from making the defense of

See as strongly illustrating the principle ultra vires, if such act is not within the

Union Nat. Bank v. Matthews, 98 U. S. 621, scope of its charter) ; Chicago Pneumatic
25 L. ed. 188. Tool Co. v. Jones Mfg. Co., 91 111. App. 547

57. Poock V. Lafayette Bldg. Assoc, 71 (when a contract is beyond the chartered

Ind. 357. The early and discarded doctrine power conferred on a corporation by existing

was that there could be no recovery upon the laws, neither the corporation nor the other

security. See supra, XVII, B, 2, c. party to the contract can be estopped, by as-

58. New York Mut. L. Ins. Co. v. Wilcox, senting to it or acting on it, to show that it

17 Fed. Cas. No. 9,980, 8 Biss. 203. Similarly was prohibited by such laws) ; Kelley v.

see Pancoast V. Travelers' Ins. Co., 79 Ind. O'Brien Varnish Co., 90 111. App. 287 ; Albert

172. V. Baltimore Sav. Bank, 1 Md. Ch. 407.

59. State Bd. of Agricultiu-e v. Citizens' St. 63. National Home Bldg., etc., Co. ». Home
R. Co., 47 Ind. 407, 17 Am. Rep. 702. See Sav. Bank, 181 111. 35, 54 N. E. 619, 72 Am.;
also supra, XVII, F, 2, b, (ill). St. Rep. 245 [reversing 79 111. App. 303].

^

60. Chicago, etc., E. Co. v. Derkes, 103 Ind. 64. Sioux City Terminal R., etc., Co,, W.

520, 3 N. E. 239. Trust Co. of North America, 173 U. S." 99, 19,

61. Germantown Farmers' Mut. Ins. Co. v. S. Ct. 341, 43 L. ed. 628 [affirming 82 Fed.
Dhein, 43 Wis. 420, 28 Am. Eep. 549. 124, 27 C. C. A. 73 (affirming 69 Fed.'

62. Chewacla Lime Works v. Dismukes, 87 441)].

[XVII, F. 2, b. (x)]
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the sense that it is void ; for example without the scope of the powers of the
corporation.

G. Rule Where Contract Has Been Executed on One or Both Sides in Whole or

in Part — (i) Where Contract Has Been Fully Exmovted on Both Sides
— (a) In General. In conformity with a settled principle of law, where a con-

tract with a corporation, the making of which is beyond its granted powers, has

been fully executed by both parties, neither of them can assert its invalidity as a

ground of relief against it.^^
(b) Doctrine That Individual Is Not Estopped i/n Such Cases. Under the

old and rigid doctrine which excluded the operation of the principle of estoppel,

the right to cheat was mutual ; so that where a person had made a contract with

a corporation which was ult/ra vires, and had received the benefit of it, neither he
nor those claiming under him were estopped from setting up the invalidity of the

contract as a defense to an action to enforce it.**

(c) No Estoppel Where Other Contracting Party Knows That Contract Is

TJlt/ra Vires. It being a fundamental ground of estoppel in pais that the per-

son seeking to assert the estoppel must have been misled to his injury,*' it follows

that there is no estoppel of the kind under consideration where the other con-

tracting party knows that the contract is ultra vires, but that in such a case the
parties are equally in the wrong and the rule in pari delicto obtains.**

(ii) Where Contract Has Been Fully Executed On Either Side—
(a) In General. There is authority for the proposition that where the contract

has been fully executed on either side, and the party so executing it on his part

is suing to recover the agreed consideration for executing it, the other party will

be estopped from setting up the defense that the corporation had no power to

enter into it ; and for the purposes of this rule it is immaterial whether the plain-

tiff or the defendant is the corporation. On this subject it has been said that

parties may " be estopped, in some cases, from disputing the validity of a cor-

porate contract when it has been fully performed on one side, and when nothing

short of enforcement will do justice." *' In view of what has preceded this propo-

sition cannot be stated with entire confidence, and great care is required in its

application.

(b) Provided Plaintiff Does Not Requi/re Aid of Illegal Contract to Make
Out His Case. In such a case it has been said that if the contract has been so

executed that plaintiff does not require the aid of the illegal contract to make out

his case, he is entitled to recover, and the defendant cannot set up the illegality

of the original transaction, and hence his own turpitude, in order to defeat the

plaintiff's right.™

65. Long V. Georgia Pac. R. Co., 91 Ala. Other illustiations of the doctrine. Mitch-

519, 8 So. 706, 24 Am. Si. Rep. 931. "The ell v. Beckman, 64 Cal. 117, 24 Pac. 110;

executed dealings of corporations must be al- Holmes, etc., Mfg. Co. v. Holmes, etc., Metal
lowed to stand for and against both the par- Co., 127 N. Y. 252, 27 N. E. 831, 38 N. Y. St.

ties, when the plainest rules of good faith so 155, 24 Am. St. Rep. 448.

require." Comstoek, C. J., in Parish v. 66. Chambers v. Falkner, 65 Ala. 448.

Wheeler, 22 N. Y. 494, 508 [quoted with ap- 67. Observe that a very able and scholarly

proval by Cooley, C. J., in Day v. Spiral lawyer and thinker, John S. Ewart, Esq.,

Springs Buggy Co., 57 Mich. 146, 23 N. W. K. C, of Winnipeg, has discarded the word
628, 58 Am. Rep. 352]. In like manner it estoppel and employed the phrase "assisted

was said by Gibson, C. J. : " True it is, that misrepresentation." See his recent work on
an illegal contract will not be executed; but this subject.

when it has been executed by the parties 68. Lucas v. White Line Transfer Co., 70
themselves, and the illegal object of it has Iowa 541, 30 N. W. 771, 59 Am. Rep. 449.

been accomplished, the money or thing which 69. Cooley, C. J., in Day v. Spiral Springs
was the price of it may be a legal eonsidera- Buggy Co., 57 Mich. 146, 151, 23 N. W. 628,

tion between the parties, for a promise, ex- 58 Am. Rep. 352.

press or implied; and the court will not un- 70. In Swan v. Scott, 11 Serg. & R. (Pa.)

ravel the transaction to discover its origin." 155, 164, it was said by Duncan, J.: "The
Lestapies v. Ingraham, 5 Pa. St. 71, 81. See test, whether a demand connected with an il-

also Hippie v. Rice, 28 Pa. St. 406. legal transaction, is capable of being enforced

[XVII, F, 2, b, (x)]
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(c) Rule Where Contract Has Been FulVy Executed ly Party Oont/ractmig

With Corporation. Where a party has made a contract with a corporation and
has fully performed what he agreed to do on his part, and is suing the corpora-

tion for the compensation which it agreed to pay or to render as the consideration

of the contract, then the corporation will be estopped from setting up the defense

that it had no power to enter into the contract, or that it was prohibited by
statute from so doing. Here the fact that plaintiff has performed the obligation

of the contract on his part necessarily implies that the corporation has received

the benefits or fruits of it ; and the case is therefore one governed by the principle

already stated,''' that the corporation will not be allowed to receive the fruits of a

contract, and then, when sued for performance on its part, while keeping the

fruitf*, set up the defense that it had no power to make the contract.''^ The most
frequent application of this doctrine is that where a corporation has entered into

a contract which has been fully executed by th6 other contracting party, so that

nothing remains for the corporation to do but to pay the consideration money, it

will not be allowed to, set up that the contract was ultra vires.''^

(p) Rule Where Contract Has Been Fully Executed hy Corporation. "Where
the ultra vires contract has been fully executed by the corporation, and the other

party has been placed in possession of the fruits of it, such other party will not

be heard to set up, as a defense to an action by the corporation for the agreed
consideration of the contract, that the contract was ultra vires''^ Thus one who
puvchases from a corporation cannot, in an action for the purchase-price, where
tb** contract has been performed by the corporation, object that the corporation

M"^ prohibited by law from trading in the specific article sold.''^

d. Estoppel in Favop of Bona Fide Holders of Commercial Paper. One of the

rules with respect to this subject is that if the corporation has power to make a

note for any purpose, it cannot, as against a bona fide holder, set up that it had

at law, is, whether the plaintiff requires the

aid of the illegal transaction to establish his

71. See supra, XVII, F, 2, b, (ll).

72. California.— Argenti v. San Francisco,

16 Cal. 255.

Colorado.— Denver F. Ins. Co. v. McClel-
land, 9 Colo. 11, 9 Pac. 771, 59 Am. Eep. 134..

Indiana.— Louisville, etc., K. Co. v. Flana-
gan, 113 Ind. 488, 14 N. E. 370, 3 Am. St. Rep.

674; Chicago, etc., R. Co. v. Derkes, 103 Ind.

520, 3 N. E. 239 ; State Bd, of Agriculture v.

Citizens' St. R. Co., 47 Ind. 407, 17 Am. Rep.
702.

Kansas.— Sherman Center Town Co. v.

Morris, 43 Kan. 282, 23 Pac. 569, 19 Am. St.

Eep. 134.

Michigan.— Dewey v. Toledo, etc., R. Co.,

91 Mich. 351, 61 N. W. 1063.

'New Jersey.— Camden, etc., R. Co. v. May's
Landing, etc., E. Co., 48 N. J. L. 530, 7 Atl.

523.

New York.— Cunningham V. Massena
Springs, etc., E. Co., 63 Hun 439, 18 N. Y.

Suppl. 606, 44 N. y. St. 723; Schurr v. New
York, etc.. Invest. Co., 16 N. Y. Suppl. 210,

41 N. y. St. 90 ; Palmer v. Cypress Hill Cem-
etery, 14 N. Y. St. 591.

Pennsylvania.— Manhattan Hardware Co.

V. Phalen, 128 Pa. St. 110, 18 Atl. 428; Reed's

Appeal, 122 Pa. St. 565, 16 Atl. 100.

United States.— Wood v. Corry Water-

Works Co., 44 Fed. 146, 12 L. R. A. 168.

73. Wright v. Pipe Line Co., 101 Pa. St.

204, 47 Am. Rep. 701 ; Oil Creek, etc., R. Co.

V. Pennsylvania Transp. Co., 83 Pa. St. 160.

Illustrations of the foregoing.— An insur-
ance company is authorized by its charter to
insure against losses by fire only, but it never-
theless issues to the plaintiff a policy in

which it insures against a loss by hail, and
the plaintiff pays the premium thereon, and
a loss takes place by hail. Here the company
will be liable to pay the indemnity, although
the premium was settled partly in cash and
partly in a promissory note. Denver F. Ins.

Co. V. McClelland, 9 Colo. 11, 11 Pac. 771, 59
Am. Rep. 134. So where a corporation is

prohibited by its charter from purchasing the
stock of another corporation, but nevertheless

does make such a purchase and gives its note
for the stock and the stock is delivered to it,

it cannot, when sued on the note by a T)ona

fide purchaser (and it is supposed by a party
to the original transaction ) , defend on the
ground that it did not have power to pur-
chase its own stock. Wright 1). Pipe Line Co.,

101 Pa. St. 204, 47 Am. Eep. 701, reasoning
that plaintiffs did not need the aid of any
illeeal transaction to make out their case.

74. Whitney Arms Co. v. Barlow, 63 N. Y.
62, 20 Am. Eepv 504; Matter of Joint-Stock
Co.'s Winding-up Act, 4 De G. M. & G. 19,

18 Jur. 710, 53 Eng. Ch. 16; London Fish-
mongers V. Robertson, 5 M. & G. 131, 6 Scott
N. R. 56, 44 E. C. L. 78.

75. Chester Glass Co. v. Dewey, 16 Mass.
94, 8 Am. Dec. 128.

Illustrations of this principle.—Accordingly
if a corporation has been organized for the
purpose of manufacturing arms, but neverthe-
less enters into a contract with another cor-

[XVII. F, 2. d]
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no power to make the particular note in question^' So a person who in good
faith lends money to a corporation and takes a transfer of its subscription notes

as collateral security, without notice of any fraud affecting the origin of such
notes, or that tliey were transferred without any previous resolution of the board
of directors of such company, is entitled to recover upon them, although they

may have been acquired from the maker by fraud, and although there may have
been no such resolution authorizing the transfer."

e. Doctrine That Violations of Charter or Want of Power Cannot Be Set up
Collaterally, But Only by State — (i) Statement of Doctrine. A most
important doctrine connected with this subject, and one which rises above the

mere principle of estoppel, is that whether a corporation has acted withoiit

authority conferred on it by the legislature or has acted in contravention to an act

of the legislature, cannot be set up collaterally by individuals who deal with it, or

by third persons, but can be set up only by the state in a direct proceeding to

forfeit its charter, to oust it of some particular franchise, or to subject it to pun-
ishment ; or where the question is otherwise litigated between the state and the
corporation.'^

(ii) When State Will Interfere on Ground That Corporation Is
Acting Ultra Vires. Where no public question, public right, or public

interest is involved, the state will not interfere on the ground that a corporation

is acting in excess of its granted powers. But it is said that to justify a forfeiture

of the franchises in a proceeding instituted by the state the ultra vires acts must
be so substantial and continued as to derange or destroy the business of the

poration to manufacture and deliver to it a
quantity of railroad locks, to be paid for

within a stated period after delivery, and does

80 manufacture and deliver the locks, it can
enforce the contract against the purchasing
corporation; and if the purchasing corpora-

tion is insolvent, and the circumstances are

such that the selling corporation could charge

the directors if the contract were intra vires,

it can charge them as it is; for they cannot

set up a defense to escape their personal lia-

bility which it would be inequitable to allow
their corporation to set up. Whitney Arms
Co. V. Barlow, 63 N. Y. 62, 20 Am. Eep. 504.

So, although a corporation cannot, according

to most holdings, enter into a partnership

with a natural person or with another corpo-

ration (see supra, XVII, E, 9), yet where
it has done so, it may maintain an action for

an accounting from the other partner, and
he will be estopped to set up that the part-

nership arrangement was ultra vires. Stand-

ard Oil Co. V. Scofield, 16 Abb. N. Cas.

(N. Y.) 372.

76. Lehigh Valley Coal Co. v. West Depere
Agricultural Works, 63 Wis. 45, 22 N. W.
831

77. Ogden v. Andre, 4 Bosw. (N. Y.) 583

{affirmed in 3 Abb. Dec. (N. Y.) 396, 1 Keyes
(N. Y.) 42, 26 How. Pr. (N. Y.) 599].

78. Florida.— Southern L. Ins., etc., Co.

V. Lanier, 5 Fla. 110, 58 Am. Dec. 448.

Illinois.— Bushnell v. Consolidated Ice

Mach. Co., 138 111. 67, 27 N. E. 596.

Massachusetts.— Nashua, etc., R. Corp. v.

Boston, etc., R. Corp., 164 Mass. 223, 41 N. E.
268, 49 Am. St. Eep. 454; Prescott Nat. Bank
V. Butler, 157 Mass. 548, 32 N. E. 909; Davis
y. Old Colony E. Co., 131 Mass. 258, 41 Am.
Eep. 221.

[XVII, F, 2, d]

Minnesota.— State v. Minnesota Thresher
Mfg. Co., 40 Minn. 213, 41 N. W. 1020, 8

L. R. A. 510; Baker v. Northwestern Guar-
anty Loan Co., 36 Minn. 185, 30 N. W. 464.

Missouri.— St. Louis Drug Co. v. Robinson,
81 Mo. 18 [affirming 10 Mo. App. 588];
Hovelman v. Kansas City Horse R. Co., 79
Mo. 623 ; Wherry v. Hale, 77 Mo. 20 ; Frank-
lin Ave. German Sav. Inst. v. Board of Edu-
cation, 75 Mo. 408; Thornton v. National
Exch. Bank, 71 Mo. 221; State Bank v. Mer-
chants' Bank, 10 Mo. 123; St. Louis Stone-
ware Co. V. Partridge, 8 Mo. App. 217 (the

court nevertheless denied the doctrine that
the question whether a corporation has ex-

ceeded its powers can be litigated only be-

tween the state and the corporation).
Pennsylvania.— Wright v. Pipe Line Co.,

101 Pa. St. 204, 47 Am. Rep. 701; Grant V.

Henry Clay Coal Co., 80 Pa. St. 208; Bly v.

Titusville Second Nat. Bank, 79 Pa. St. 458
(where plaintiff needs no aid from the unlaw-
ful transaction to make out his case ) .

.

South Carolina.— State Bank v. Hammond,
1 Rich. 281.

Wisconsin.— Zinc Carbonate Co. ;;. Shulls-

burg First Nat. Bank, 103 Wis. 125, 79 N. W.
229, 74 Am. St. Rep. 845.

United States.— Fritts v. Palmer, 132 U. S.

282, 10 S. Ct. 93, 33 L. ed. 317; Union Nat.
Bank v. Matthews, 98 U. S. 621, 25 L. ed.

188 [reversing Matthews v. Skinker, 62 Mo.
329, 21 Am. Rep. 425] ; Ohio, etc., R. Co. ».

McCarthy, 96 U. S. 258, 24 L. ed. 693; Ben-
siek V. Thomas, 66 Fed. 104, 13 C. C. A. 457;
Wood V. Corry Water-Works Co., 44 Fed.

146, 12 L. R. A. 168.

The doctrine that the state alone can chal-

lenge ultra vires acts of corporations is enun-
ciated with more or less distinctness in the
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corporation to sach an extent that it no longer fulfils the ends for which it wa&
created. In short if the unauthorized acts affect merely the shareholders and
creditors, and they have adequate legal or equitable remedies, the state will not.

interfere."

(ill) Expressions and Applications op Principle That Question op
Ultra Vires CanBe Invoked Only by State. Upon this subject no con-

sistent doctrine can be reached or stated with confidence. It is perceived that

the doctrine flatly contradicts the so-called doctrine of ulfy'a vwes in all its origi-

nal conceptions. It was said in the leading case announcing the doctrine that " a.

private person cannot, directly or indirectly, usurp the functions of the govern-

ment." ^ What was held was that one who had borrowed money from a national

bank upon the security of a mortgage could not, when the bank proceeded to

enforce the security, set up the want of power in the bank to l^nd upon such
security.^' The supreme court of Missouri, after an attentive consideration of

the question, endeavored to generalize the doctrine of the leading case and ta
state it in broad terms by saying that " the question of ultra vires can only be
raised in a direct proceeding, by the state against the corporation, and not in a

collateral proceeding by another, except when the charter of the corporation, not

only specifies, and, therefore, limits it to the business in which it may engage, or
by express terms, or by a fair implication from its term, invalidates transactions

outside of its legitimate corporate business." ^

(iv) Doctrine Uproots Distinction Between Discounting and Pur-
chasing Commercial Paper. It is to be observed that the doctrine of the case

of National Bank v. Matthews uproots a line of untenable decisions which take a

distinction between discounting and purchasing commercial paper by a bank,^ by
preventing an obligor upon such paper from questioning the manner in which the

bank acquired it, when it brings an action upon it."

(v) A PPLICATioN OF This Principle WithRespect to Power of Foreign
Corporations to Hold Land. A leading application of this principle is that,

although a foreign corporation may not have power to hold land in the domestic

state, yet the question cannot be raised in a collateral proceeding, as for example
in an action for coal sold by a foreign corporation to a defendant, which coal had
been dug by the corporation under a mining lease.^^ So where a foreign corpo-

ration had purchased land and taken a conveyance of it in direct violation of the

following cases: Land v. Cofifman, 50 Mo. F. & M. Ins. Co. v. Hauck, 71 Mo. 465;
243; Chambers v. St. Louis, 29 Mo. 543; Thornton v. National Exch. Bank, 71 Mo.
Mclndoe v. St. Louis, 10 Mo. 575; Silver Lake 221 ; Atlantic, etc, R. Co. v. St. Louis, 66 Mo.
Bank v. North, 4 Johns. Ch. (N. Y.) 370; 228; Land v. Coffman, 50 Mo. 243; Pacific-

Goundie v. Northampton Water Co., 7 Pa, St. R. Co. v. Seely, 45 Mo. 212, 100 Am. Dee.

233; Leazure v. Hillegas, 7 Serg. & E. (Pa.) 369; Chambers v. St. Louis, 29 Mo. 543; Mc-
313; Eunyan v. Coster, 14 Pet. (U. S.) 122, Indoe v. St. Louis, 10 Mo. 575.

10 L. ed. 382. 83. Such as Lazear v. National Union
79. State v. Minnesota Thresher Mfg. Co., Bank, 52 Md. 78, 36 Am. Rep. 355 ; Rochester

40 Minn. 213, 41 N. W. 1020, 3 L. R. A. 510. First Nat. Bank v. Pierson, 24 Minn. 140, 31

80. Prescott Nat. Bank v. Butler, 157 Am. Rep. 341; Farmers', etc.. Bank v. Bald-

Mass. 548, 32 N. E. 909; Merchants' Nat. win, 23 Minn. 198, 23 Am. Rep. 683; Niagara
Bank v. Hanson, 33 Minn. 40, 21 N. W. 845, County Bank v. Baker, 15 Ohio St. 68. Other
53 Am. Rep. 5; Genesee Nat. Exch. Bank v. courts, it is to be observed, have had the

Whitney, 103 U. S. 99, 26 L. ed. 443; Union sense to repudiate this distinction. Fape v.

Nat. Bank v. Matthews, 98 U. S. 621, 25 Topeka Capitol Bank, 20 Kan. 440, 27 Am.
L. ed. 188 [reuersi»if 62 Mo. 329, 21 Am. Rep. Rep. 183; Atlas Nat. Bank v. Savery, 127

425, and followed in Thornton v. National Mass. 75; National Pemberton Bank v. Por-

Exch. Bank, 71 Mo. 221]. ter, 125 Mass. 333, 28 Am. Rep. 235; Smith
81. Union Nat. Bank v. Matthews, 98 U. S. v. Pittsburg Exch. Bank, 26 Ohio St. 141.

621, 25 L. ed. 188. For a transaction held to be a discounting-

82. St. Louis Drug Co. v. Robinson, 81 see Prescott Nat. Bank v. Butler, 157 Mass.
Mo. 18, 26 laffirming 10 Mo. App. 588]. 548, 32 N. E. 909.

The following cases were referred to by the 84. Prescott Nat. Bank v. Butler, 157
court as supporting the doctrine, and they Mass. 548, 32 N. E. 909.

do support it more or less directly: Union 85. Grant v. Henry Clay Coal Co., 80 Pa.
Nat. Bank v. Hunt, 76 Mo. 439; St. Joseph St. 208.

[XVII. F. 2. e, (V)]
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laws of the state iu which the land was situated, it was held that it took tide as

against its grantor and his subsequent grantee, and that the validity of the con-

veyance to it could be questioned by the state alone.^

(vi) FuRTSER Applications and Misapplications op This Pres-oiple.

Applying this principle, it has been held that, in a suit in equity to set aside a

conveyance of real estate made in trust for the receiver of a national bank, on the

ground that it was made without consideration and with intent to hinder, delay,

and defraud creditors, plaintifiE cannot challenge the conveyance, on the ground
of its being unauthorized or inhibited by the S^ational Banking Act.^'

(vii) When Third Persons May and Ma y Not Appeal to Principle of
Ultra Vires. Where the ultra vi/res act of a corporation is injurious to a third

person, even to a shareholder, provided there be no estoppel against him, lie may
appeal to the courts for an appropriate mode of redress just as any other person
injured by the unlawful act of another may. If he is a creditor of the corpora-

tion, he may have the appropriate relief against a contract made by it in excess

of its powers, whereby its funds are dissipated and diverted from the payment of

his debt.^ On the other hand in general it may be said that one whose rights are

not injuriously affected by reason of the fact that a corporation is acting in excess

of its powers, or beyond the warrant of law, has no standing in court to complain
of the same.^'

(viii) When Shareholders Ma y and Ma y Not. Unless estopped by their

own conduct,^" shareholders may, when they have exhausted their means of redress

within the corporation, under a principle already stated,'' appeal to the courts for

appropriate redress against ultra vires acts of the corporation.^^

86. Fritts v. Palmer, 132 U. S. 282, 10

S. Ct. 93, 33 L. ed. 317. Still further appli-

cations of the principle may be culled from
the following cases: Southern L., etc., Co. r.

Lanier, 5 Fla. 110, 58 Am. Dec. 448; Bush-
nell V. Consolidated Ice Mach. Co., 138 111.

67, 27 N. E. 596 (prevented the success of a
hill in equity to have a corporation irregu-

larly organized declared a partnership) ;

Baker v. Northwestern Guaranty Loan Co.,

36 Minn. 185, 30 N. W. 464; State Bank v.

Hammond, 1 Rich. (S. C.) 281.

87. Wherry v. Hale, 77 Mo. 20.

Other applications and misapplications of
the principle may be collected from the fol-

lowing, among many other cases : Hovelman
V. Kansas City Horse R. Co., 79 Mo. 632 (no

injiinction against a street railroad at the

suit of a private party from constructing a
railway upon city streets— a violation of

the principle that a private person may have
an injunction against an ultra vires act of a
corporation involving special injuries to him)

;

Franklin Ave. German Sav. Inst. v. Board of

Education, 75 Mo. 408 (prevents defendant
in a private action by a corporation from
showing that the corporation had not legal

capacity to sue) ; St. Louis Drug Co. v.

Robinson, 10 Mo. App. 588 \_aflvrmed in 81
Mo. 18, party for whose benefit an indorse-

ment has been made, cannot invoke the doe-

trine of ultra vires against the enforcement
of a chattel mortgage given to secure the
corporation against liability on the note].

88. Washington Mill Co. v. Sprague Lum-
ber Co., 19 Wash. 165, 52 Pao. 1067. See
also Webster v. Home Mach. Co., 54 Conn.
394, 8 Atl. 482, When a mortgage made by
a mining company which has joined with a

[XVII. F, 2. e, (V)

railroad company to raise money to enlarge
the facilities of transporting the product of

the mining company will not be treated as

void iu favor of subsequent creditors of the

mortgagor who becomes such with notice of

the mortgage. Central Trust Co. v. Colum-
bus, etc., R. Co., 87 Fed. 815.

89. Belcher Sugar Refining Co. v. St. Louis
Grain Elevator Co., 101 Mo. 192, 13 S. W.
822, 8 L. R. A. 801; Starin v. Edson, 112
N". Y. 206, 19 N. E. 670, 20 N. Y. St. 898
[reversing 42 Hun (N. Y. ) 549]; New Or-

leans, etc., R. Co. V. Ellerman, 105 U. S. 166,

26 L. ed. 1015; Georgetown v. Alexandria
Canal Co., 12 Pet. (U. S.) 91, 9 L. ed. 1012;
Pudsey Coal Gas Co. v. Bradford, L. R. 15

Eq. 167, 28 L. T. Rep. N. S. 11, 21 Wkly.
Rep. 286; Liverpool v. Chorley Water Works
Co., 2 De G. M. & G. 852, 51 Eng. Ch. 666;
Stockport Dist. Waterworks Co. v. Manches-
ter, 9 Jur. N. S. 266, 7 L. T. Rep. N. S. 545,

11 Wkly. Rep. 156. See also State v. Pas-
saic, 42 N. J. L. 524; State v. Fuller, 34
N. J. L. 227; Eno v. Crooke, 10 N. Y. 60;
Belden v. Meeker, 2 Lans. (IN. Y.) 470; State
V. Senft, 2 Hill (S. C.) 367.

90. Thompson v. Lambert^ 44 Iowa
239.

91. Belcher Sugar Refining Co. v, St. Louis
Grain Elevator Co., 101 Mo. 192, 13 S. W.
822, 8 L. R. A. 801; New Orleans, etc., R.
Co. V. Ellerman, 105 U. S. 166, 26 L. ed.

1015, in both of which cases this right is

conceded to a shareholder while denied to a
stranger.

93. That a shareholder cannot, in a suit
in equity which he is permitted to prosecute
in behalf of the corporation, question its

right to e.xercise all the powers which it has
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f. Persons Advancing Money to Corporation Not Bound to See to Its Proper
Application. On a principle already considered,'' if a contract made by a corpora-

tion is within the general scope of its powers, but if the real purpose of its oliicers

in making the contract is unlawful, as where it has a general power to borrow
money, but borrows it in the particular case for unlawful purposes, then if the

Earty contracting with the corporation has no knowledge of the unlawful purpose

e will not be affected thereby, and the defense of vlt/ra mres will not be avail-

able to tlie corporation, or to those claiming through it, when he brings an action

to enforce the contract.'* Thus one who purchases property of a corporation is

not bound to follow the price into its treasury, and to see to its proper distribution

among its shareholders, there being no fraudulent connivance on his part with its

officers to wrong its shareholders.'^ It has even been held that if a corporation

has power to borrow money and to execute mortgages to secure the loan, the fact

that its purpose in borrowing the money is to use it in a transaction which is ultra

vires will be no defense to the enforcement of the mortgage, although the lender

knew that such was its purpose, provided he had no further complicity in the

unlawful transaction than that arising from such mere knowledge.'^

g. Other Cases in Which Courts Have Refused to Admit Defense of Ultra Vires.

A mining corporation, being unsuccessful and under expense, transferred its

properties for stock in a new corporation, and iii so 'doing incurred expenses, to

pay which it borrowed money from one of its shareholders. It afterward levied

an assessment upon its shares to raise money to repay the money thus borrowed.
It was held that a delinquent shareholder, whose shares had been sold under the

assessment, could not, in an action to set aside the assessment, set up that the

assessment was rendered necessary by the purchase of shares in the other corpo-

ration, which was uli/ra vires.^

XVIII. CORPORATE BONDS AND MORTGAGES.

A. Corporate Bonds— l. In General— a. Power to Issue Bonds— (i) In
Oeneral. As already seen " the power to borrow money for the purpose of

•carrying into effect the objects of its creation is ascribed to every corporation

where not expressly prohibited ; and this carries with it by necessary implication

the power to issue the usual evidences of indebtedness in order to procure such
loan, among which evidences of indebtedness are negotiable interest-bearing bonds,

(ii) From Wsat Expmess Power Power to Issue Bonds Has Been
Implied. The power to issue bonds has been implied from the power to mortgage
its property ; " in a railway company, from the power to borrow money ;

' and in

"taken to itself in its certificate of inoorpora- illustration of the doctrine see Lippincott v.

tion, but that such a question can be raised Shaw Carriage Co., 25 Fed. 577.

by the state only, see Willoughby v. Chicago 97. Taylor v. North Star Gold Min. Co.,

Junction R., etc., Co., 50 N. J. Eq. 656, 25 79 Cal. 285, 21 Pac. 753.

Atl. 277. That a contract by a corporation 98. See swpra, XVII, B, 1, b.

to buy oflF the competition of a rival com- That a corporation may, in order to carry
pany cannot be assailed by a shareholder as out the legitimate objects of its creation, deal
ultra vires, but is within the discretionary precisely as an individual may, except in so

power of the directors, see Leslie v. Loril- far as it is restrained by its charter or gov-

lard, 110 N. Y. 519, 18 N. E. 363, 18 N. Y. eming statute, see Braud v. Donaldsonville,

St. 522, 1 L. R. A. 456. 28 La. Ann. 558; Com. v. Smith, 10 Allen
93. See supra, XVII, P, 1, f. (Mass.) 448, 87 Am. Dec. 672; Treadwell ».

94. See Thompson v. Lambert, 44 Iowa Salisbury Mfg. Co., 7 Gray (Mass.) 393, 66
239; and the reasoning of Comstoek, C. J., Am. Dee. 490; Craven v. Atlantic, etc., R.
in Bissell v. Michigan Southern, etc., E. Co., Co., 77 N. C. 289; Philadelphia, etc., R. Co.

22 N. Y. 258, 273 [quoted in Miners' Ditch v. Lewis, 33 Pa. St. 33, 75 Am. Dec. 574;
Co. V. Zellerbach, 37 Cal. 543, 579, 99 Am. McMasters v. Reed, 1 Grant (Pa.) 36; Dana
Dec. 300]. V. U. S. Bank, 5 Watts & S. (Pa.) 223.

95. Leathers V. Janney, 41 La. Ann. 1120, 99. Gloninger v. Pittsburgh, etc., E. Co.,

fl So. 884, 6 L. R. A. 661. 139 Pa. St. 13, 21 Atl. 211.

96. Wright v. Hughes, 119 Ind. 324, 21 1. Miller v. New York, etc., R. Co., 8 Abb.
N. E. 907, 12 Am. St. Rep. 412. For another Pr. (N. Y.) 431, 18 How. Pr. (N. Y.) 374.

[XVIII, A, i, a. (ll)]
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a cemetery association, from the power " to hold, purchase, and convey such real

estate as the offices of the corporation may require," this carrying with it' the
power to issue bonds and deliver them in payment for lands used as a cemetery
and for the improvements thereon.^

(ill) No Power to Issue Bonds Neyer Matvbinq. A corporation cannot
increase its capital stock and change the relative rights of its existing share-

holders, by issuing this species of share in the professed exercise of its power to
borrow, and such an issue will be enjoined.^

(iv) Power to Issue Debentures Creatinq Floating Charge Upon
Undertaeino. This power is much used in England under provisions of gen-
eral statutes which extend to all railway companies having power to raise money
by mortgage or bond, although their special acts may contain no express provision
on the subject of the issue of debenture shares.*

(v) Power of Peorganized Corporations to Issue Bonds. A corpora-

tion which has become the purchaser at foreclosure sale of the property of a pre-

viously existing corporation may issue its bonds for the purpose of paying for the
franchises and property which it has purchased, under a statute providing that

the purchasers of such property who procure it clear of encumbrance, or " any
company organized by their consent," may issue stock or bonds in the proportion
which they may deem advisable.^

(vi) Power to Iend Its Credit by Issuing Bonds. It may be concluded,

by analogy to the power to issue accommodation paper,' that a corporation has
no power to lend its credit to third persons by issuing its bonds ; and it has been
held that a corporation has no power to issue its own bond in exchange for the
mortgage bond of a natural person, and that having done so it cannot maintain a
bill in equity to foreclose the mortgage securing such bond.'

(vii) Power to Issue Bonds Wits Respect to Question of Interest
AND Usury. Authority in the charter of a railroad company to borrow money
at interest, and to give bonds or notes therefor, payable at such times and places

as may be agreed upon, includes authority to contract for the payment of interest

semiannually.^ An authority in such a charter to borrow money upon such
terms as may be agreed upon between the parties includes an authority to pay
interest beyond the rate fixed by the statutes of the state.' So where the charter

of a corporation authorizes it to borrow money on such terms as its directors may
determine and to issue bonds a loan to it is not usurious because the bonds are
sold for less than their face value.*" The effect of a clause on the face of a nego-
tiable bond which a corporation has the power to issue, providing for the pay-
ment by the corporation of interest in excess of the rate allowed by law, is, in the
absence of special applicatory statutes, to be determined by the law with respect

to usurious contracts in the particular jurisdiction. If by the law of the state the

2. Seymour ;;. Spring Forest Cemetery As- of the further issue, obtained the appoint-
Boc, 19 N. Y. Suppl. 94, 45 N. Y. St. 520. ment of a receiver. In re Hubbard, 68 L. J.

For a similar conclusion with respect to a Ch. 54, 79 L. T. Kep. N. S. 665, 5 Manson
merchants' exchange company see Barry v. 360. Compare Anderson v. Bullock County
Merchants' Exch. Co., 1 Sandf. Ch. (N. Y.) Bank, 122 Ala. 275, 25 So. 523; Wakefield
280. Water Co. v. New England Trust Co., 17&

3. Taylor v. Philadelphia, etc., E. Co., Mass. 478, 56 N. E. 703.

7 Fed. 386. 5. Thayer v. Wathem, 17 Tex. Civ. App.
4. In re Mersey R. Co., [1895] 2 Ch. 287, 382, 44 S. W. 906.

64 L. J. Ch. 625, 72 L. T. Rep. N. S. 735, 12 6. See supra, XVII, C, 4.

Reports 345. See also Government Stock 7. Smith v. Alabama L. Ins., etc., Co., 4
Invest., etc., Co. v. Manila R. Co., [1895] 2 Ala. 558.
Ch. 551, 64 L. J. Ch. 740; In re Colonial 8. Coe v. Columbus, etc., E. Co., 10 Ohi»
Trusts Corp., 15 Ch. D. 465. An English St. 372, 75 Am. Dec. 518.
company is not debarred from issuing the re- 9. Morrison i: Eaton, etc., R. Co., 14 Ind.
maining debentures of a series by the fact 110.
that the earlier debenture-holders have called 10. Traders' Nat. Bank v. Lawrence Mfg-
in the principal and issued a writ to enforce Co., 96 N. C. 298, 3 S. E. 363, opinion by
their security, if they have not, at the date Smith, C. J.

[XVIII, A, 1, a. (n)]
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holder of an obligation tainted with usury is entitled to recover the principal sum
and lawful interest, rejecting the usurious excess," tlie same rule of recovery will

be applied in an action upon a negotiable corporate bond."*

b. Questions Relating to Payment For Bonds— (i) No Powmr to Give
AwAT Its Bonds. It is a sound conclusion, although somewhat shaken by one

or two unfortunate decisions,^' that a corporation can neitlier give away its bonds
as a bonus to its shareholders, nor give away its stock as a bonus to its bondhold-

ers, but that such donations are diversions of its assets, in breach of the trust

under which its directors and officers hold those assets, both as against creditors

and shareholders.^* But it has been held that a bonus in shares given to pur-

chasers of the bonds of a corporation, simply as an inducement to them to pur-

chase the bonds, will not entitle dissenting shareholders to have a deduction of the

par value of the bonus shares made from the bonds, provided the giving of the

bonus shares was in good faith.^'

(ii) Power to Issue Its Bonds at Discount. In the absence of restraining

constitutional provisions or statutes, private corporations have the same power to

sell their bonds at less than their par value which natural persons would have.^*

(ill) Power to Issue Its Bonds For Property in Kind. A corporation

which has power to issue bonds to raise money for the construction of its works
may issue them in paj'ment for works already constructed, which are suitable for

its purposes, and which it has power to purchase and hold."

(rv) Constitutional AND Statutory Provisions Against Issuing Stock
or Bonds Except For Money, Labor, Property, Etc.— (a) In General.

Constitutional prohibitions exist in many of the states against the issuing by cor-

porations of stock or bonds, except for money, labor, or property actually received

and applied to the purposes for which the corporation was created, and provid-

ing that ail fictitious indebtedness of corporations shall be void." Such constitu-

tional provisions are not construed as being intended to interfere with the usual

and customary methods of raising funds by corporations, by the issue of stocks

or bonds for accomplishing legitimate corporate purposes." They do not for

example require that the money, property, or labor received in exchange for the

bonds shall be of tlie equal market value of the bonds, provided the transaction

is a real one based upon a present consideration, and having reference to legitimate

corporate purposes, and is not a mere device to evade the law and to accomplish

what it forbids.^ In short such provisions merely operate to require that there

11. As in Pennsylvania. Turner v. Cal- 19. Peoria, etc., R. Co. v. Thompson, 103
vert, 12 Serg. & R. (Pa.) 46; Wycoff u. Long- 111. 187 [approved in Memphis, etc., R. v.

head, 2 Dall. 92, 1 L. ed. 303. Dow, 120 U. S. 287, 7 S. Ct. 482, 30 L. ed.

13. Philadelphia, etc., R. Co. v. Lewis, 595].
33 Pa. St. 33, 75 Am. Dec. 574. 20. Memphis, etc., R. v. Dow, 120 U. S.

13. See supra, VI, M, 1, b, (vii), (B) ; 287, 7 S. Ct. 482, 30 L. ed. 595. Similarly
VI, M, 1, i. see Elyton Land Co. v. Birmingham Ware-

14. Central Trust Co. v. New York City, house, etc., Co., 92 Ala. 407, 9 So. 129, 25
etc., R. Co., 18 Abb. N. Cas. (N. Y.) 381. Am. St. Rep. 65, 12 L. R. A. 307; Brown v.

15. Dickerman v. Northern Trust Co., 176 Duluth, etc., R. Co., 53 Fed. 889. See also

U. S. 181, 20 S. Ct. 311, 44 L. ed. 423. Ala. Code, §§ 1560-1663.

16. Gamble v. Queens County Water Co., For example the mere fact that property
123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88, bought for seventeen thousand dollars at sher-

9 L. R. A. 527 [reversing 52 Hun (N. Y.) iff's sale, on execution against a corporation,

166, 5 N. Y. Suppl. 124, 23 N. Y. St. 409]

;

was resold to the reorganized corporation for

Traders' Nat. Bank v. Lawrence Mfg. Co., 96 thirty-eight thousand dollars is not proof of

N. C. .298, 3 S. E. 363; Coe v. Columbus, etc., fraudulent overvaluation, so as to affect the

R. Co., 10 Ohio St. 372, 75 Am. Dec. 518. validity, as against the receiver of the latter

17. Gamble V. Queens County Water Co., corporation, of its bonds given on account of

123 N. Y. 91, 25 N. E. 201, 33 N. Y. St. 88, the transaction. Pomeroy «. New York Smelt-
9 L. R. A. 527 [reversing 52 Hun (N. Y.) ing, etc., Co., (N. J. Ch. 1901) 48 Atl. 395.

166, 5 N. Y. Suppl. 124, 23 N. Y. St. 409]

;

For an agreement construed as not being in

Coe V. Columbus, etc., R. Co., 10 Ohio St. violation of a statute prohibiting the sale of
372, 75 Am. Dec. 518. railroad bonds to directors of the corporation,

18. See supra, XVIII, A, 1, a, (l). either directly or indirectly, for less than

[74] [XVIII, A, 1, b, (IV). (a)]
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shall be a real debt founded upon real transactions having reference to the

legitimate purposes of the corporation and not to fictitious debts, tricks, or devices

intended to impose obligations on the corporation which it ought not to assume.^'

(b) Statutes Limiting Deviation to Stated Per Centum — (1) In Geneeal.
The danger of abuse in applying the foregoing principles of construction have
led the legislature of one state to limit the deviation which is permitted between
real and actual value to twenty-five per centum of the par value.^ This statute

restrains a corporation from hypothecating its bonds as a security for loans, -in

other words from issuing them as collateral security, without stipulating that they

shall be accounted for at not less than seventy-five cents on the dollar of their

par value, and all bonds otherwise issued are void.^

(2) Power to Pledge Bonds Foe Corpoeate Debts Without Reference to
Yalub. In the absence of such a statutory limit as that existing in Wisconsin just

referred to^ the conclusion was that a corporation might pledge its own mortgage
bonds as collateral security for a debt without any such restriction as to the value

at which they should be accounted for to the company in case of a sale to fore-

close the pledge, and that such a pledge, if made without fraud, but with the bona

fide purpose of securing the payment of corporate debts, could not properly be

regarded as a fictitious increase of the indebtedness of the corporation, or as an
issuing of its bonds except for money, labor done, or money or property actually

received, within the meaning of the constitutional inhibition, altliougli the

amount of the bonds thus pledged might exceed the amount of the indebtedness

to be secured.^' In short it seems to be established that a corporation which has

the power to issue bonds secured by a mortgage may execute such bonds and a

mortgage to secure them, and then transfer the bonds and the mortgage, as col-

lateral security for an indebtedness of a less value than the sum for which the

bonds are issued, and which is secured by the mortgage.^

(c) What Indebtedness Is Wot "Fictitious'''' Within Meaning of Such
Prohibitions. It has been held that an indebtedness of a corporation is not
" fictitious," within the meaning of such a provision, where it consists of notes

and mortgages issued by the corporation in consideration of money advanced to

and paid for the corporation, and of property sold and delivered to it by the

mortgagee, although but a part of the consideration for each note executed by the

corporation had been received by it at the date of the execution of the note, if the

full consideration was afterward received by it and there was no fraud on the part

of the mortgagee.^
(d) Prohibition Against Fictitio^iiS Bonded Indebted/neea—Non -Negotiable

Promissory Notes. A constitutional prohibition against the issue of " fictitious
"

their par value, see Toledo, etc., E. Co. v. 22. Wis. Rev. Stat. I 1753.

Continental Trust Co., 95 Fed. 497, 36 C. C. A. 23. Pfister v. Milwaukee Electric K. Co.,

155 [rehearing denied in 96 Fed. 784, 37 83 Wis. 86, 53 N. W. 27.

C. C. A. 587, modifying 82 Fed. 642, 86 Fed. 24. See supra, XVIII, A, 1, b, (iv),

929]. Circumstances under wMch the court (B), (1).

refused to condemn a transaction as being a 25. Nelson v. Hubbard, 96 Ala. 238, 11 So.

violation of a statute forbidding the issuing 428, 17 L. E. A. 375. Thus the giving by a

of bonds except for money or property actu- corporation of its mortgage bonds amounting
ally received for the use and lawful purposes to the face value of one hundred and five thou-

of the corporation, at the suit of a subse- sand dollars, as collateral security for a debt

quent creditor, where the bonds had been is- of eighty-five thousand dollars due from the

sued in exchange for notes given by the corpo- corporation, was not a fictitious issue or dis-

ration and indorsed by the firm to the busi- position of the bonds, within the meaning
ness of which the corporation had succeeded, of such a constitutional provision. Dexter
and the accounts were complicated, and the V. McClellan, 116 Ala. 37, 22 So. 461.

objecting creditor failed to designate the 26. Nelson v. Hubbard, 96 Ala. 238, 11 So.

bonds the issuing of which should be con- 428, 17 L. E. A. 375; Lehman v. Tallassee

demned as being within the prohibition of the Mfg. Co., 64 Ala. 567 ; Duncomb v. New York,

statute, see Re Snvder, 29 Misc. (N. Y.) 1, etc., E. Co., 84 N. Y. 190.

59 N. Y. Suppl. 993. 27. Underbill v. Santa Barbara Land, etc.,

21. Nelson v. Hubbard, 96 Ala. 238, 11 So. Co., 93 Cal. 300, 28 Pac. 1049, opinion by

428, 17 L. E. A. 375. Vanclief, CommissioBer.

[XVIII, A. 1. b. (IV). (A)]
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bonded indebtedness has been held not to prohibit the issue of non-negotiable

promissory notes secured by a mortgage of the corporate property,^ although this

plainly opens the door to evasions ot the constitutional provision by the mere
device of putting the obligation in the form of a non-negotiable note.

(e) Conclusion Where Constitution or Statute Decla/res Prohibited Issue

of BoDids to Be Void. Some of these statutes declare that all bonds otherwise

issued shall be void. Where the statute contains such a declaration the courts

have nothing to do, in the absence of circumstances of estoppel, except to enforce

the mandate of the statute and to hold that bonds issued in contravention of its

terms are void.^

c. PFohibitions Against Creating Bonded Indebtedness Beyond Prescribed

Limits. Many constitutional and statutory prohibitions against the creating by
corporations of bonded indebtedness beyond prescribed limits have been estab-

lished.™ With respect to such provisions the following holdings have been made

:

That such a statute does not apply to a mortgage given by a corporation upon its

own property;'^ that such a prohibition vi^ill not render a mortgage void with
respect to a subsequent creditor who becomes such with notice that the mortgage
is made to secure a loan excessive in amount ; ^ and that after the assets of a cor-

poration had greatly depreciated and the bookkeeper had made an entry on the

books charging the loss to the capital stock, but there had been no amendment of

the articles reducing the capital, and no calling in or surrender of shares, a debt,

contracted by the company, which amounted to more than one half of the avail-

able assets, but not to more than one half of the amount of the shares paid up and
actually issued to the shareholders, was not within the statutory prohibition, but
was a valid debt of the corporation.*^

d. Prohibition Against Borrowing Money at More Than Prescribed Rate of

Interest. Where the governing statute of a corporation contains an express lim-

itation of the rate of interest at which it may borrow money and forbids it to

borrow at a greater rate, a bond and mortgage executed by it to a building and
loan association are ultra vires, void, and unenforceable where the agreed interest,

together with premiums and exactions, exceeds the rate prescribed by tho statute.**

e. Prohibition Against Increasing Bonded Indebtedness Without Consent of

Shareholders. Constitutional and statutory provisions exist, varying in their

terms, prohibiting the increase of the bonded indebtedness of corporations without

the consent of their shareholders. These provisions* having been established for

the protection of the shareholders, may be waived by them.*^ Such a prohibition

is not infringed by the execution of a mortgage to secure the payment of money,
in a transaction which does not increase the corporate indebtedness, but merely
changes the form of an existing corporate indebtedness.**

f. Bond May Be Valid Although Mortgage Void. A bond issued by a corpora-

tion may be valid, although the mortgage by which it is attempted to secure it is

void; and notwithstanding the invalidity of the mortgage an^ action may be
maintained upon the bond.*'

28. Underbill v. Santa Barbara Land, etc., 34. Southern Bldg., etc., Assoc, v. Casa
Co., 93 Cal. 300, 28 Pac. 1049. Grande Livery Stable Co., 119 Ala. 175, 24

39. Pfister r. Milwaukee Electric R. Co., So. 886.

83 Wis. 86, 53 N. W. 27; National Foundry, 35. Nelson v. Hubbard, 96 Ala. 238, 11 So.

etc.. Works v. Oconto Water Co., 52 Fed. 29. 428, 17 L. R. A. 375; Riesterer v. Horton
30. These provisions have already been re- Land, etc., Co., 160 Mo. 141, 61 S.- W. 238

ferred to when dealing with the subject with (holding that the shareholders may waive a.

special reference to the issuing of shares. See provision prescribing the number of days' no-

supra, VT. tice of a meeting called to increase its bonded
31. Beach v. Wakefield, 107 Iowa 567, 76 indebtedness, by express agreement, or by at-

N. W. 688, 78 N. W. 197. tending a meeting held without such notice)

.

32. Central Trust Co. v. Columbus, etc., R. 36. Powell v. Blair. 133 Pa. St. 550, 19

Co., 87 Fed. 815. Atl. 559; Ahl v. Rhoads, 84 Pa. St. 319.

33. Cunningham v. German Ins. Bank, 101 37. Philadelphia, etc., R. Co. V. Lewis, 33
Fed. 977, 41 C. C. A. 609. Pa. St. 33, 75 Am. Dec. 574.
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g. Bonds Which Are Mortgagres by Force of Statute. A statute of Florida

authorizing a railroad company to issue " lirst-niortgage bonds " has been held to

authorize it to issue a bond which should operate as a first mortgage upon its

properties, without the additional formality of executing a mortgage.^
h. Negotiability of Corporate Bonds— (i) /jt General— (a) Corporate

Bonds Negotiable Although Tinder Seal. These instruments are a modern iinan-

cial invention. They are as is well known issued by the United States govern-

ment,^' by the governments of the several states,** by the governments of the ter-

ritories,*' as well as by municipal corporations, aud railway, canal, steamboat,

mining, manufacturing, and other incorporated companies. Such bonds, whether
the coupons are attached or detached, are, when they employ negotiable words,

as when they are made payable to the bearer, the holder, or to order, almost uni-

versally held to be negotiable instruments, possessing the ordinary incidents of

such instri^ments, although they may be issued under seal.^/^This is true of cor-

38. State «?. Florida Cent. R. Co., 15 Fla.

690.

39. The United States 5-20 bonds were
negotiable, an^ title thereto passed by de-

livery. One who took them in good faith for

value acquired a good title to them. If one
deposited them for safe-keeping with a bank-
ing institution, and the cashier of the insti-

tution pledged them in violation of his duty,
the pledgee, acting in good faith, acquired a
good title to them; and a recovery of them
from him, effected through the fraud and bad
faith of the cashier, did not divest the title

out of the pledgee and revest it in the de-

positor. Kingling v. Kohn, 4 Mo. App. 59.

40. Walker v. State, 12 S. C. 200; 1 Daniel
Neg. Instr. §§ 440, 446.

41. Brunswick First Nat. Bank v. Yank-
ton County, 101 U. S. 130, 25 L. ed. 1046,

per Waite, C. J.

42. Alabama.— Reid v. Mobile Bank, 70
Ala. 199 ; State v. Cobb, 64 Ala. 127 ; Black-

man v. Lehman, 63 Ala. 547, 35 Am. Eep.
57.

Connecticut.— Savings Soc. v. New London,
29 Conn. 174.

Illinois.— Johnson i;. Stark Coimty, 24 111.

75.

Indiana.— Junction R. Co. v. Cleneay, 13

Ind. 161.

Iowa.— Clapp V. Cedar County, 5 Iowa 15,

68 Am. Dee. 678.

Louisiana.—-Planters' Consol. Assoc, v.

Avegno, 28 La. Anft. 552.

Maryland.—-Virginia v. Chesapeake, etc.,

Canal Co., 32 Md. 501.

Massachusetts.— Haven v. Grand Junction
R., etc., Co., 109 Mass. 88 ; Spooner v. Holmes,
102 Mass. 503, 3 Am. Rep. 491 ; Chapin v. Ver-
mont, etc., R. Co., 8 Gray 575.

Mississippi.— Craig v. Vicksburg, 31 Miss.

216.

Missouri.— Barrett v. Schuyler County Ct.,

44 Mo. 197; Lafayette ISav. Bank v. St. Louis
Stoneware Co., 4 Mo. App. 276; Ringling v.

Kohn, 4 Mo. App. 59, 63.

New Jersey.— Winfield v. Hudson, 28
N. J. L. 255; Elizabeth v. Force, 29 N. J. Eq.
587; Vreeland v. Van Horn, 17 N. J. Eq.
137; Morris Canal, etc., Co. v. Lewis, 12
N. J. Eq. 323; Morris Canal, etc., Co. ».

Pisher, 9 N. J. Eq. 667, 64 Am. Dec. 423.
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Sew yorfc.— McClelland v. Norfolk St. R.

Co., 110 N. Y. 469, 18 N. E. 237, 18 N. Y. St.

344, 6 Am. St. Rep. 397, 1 L. R. A. 299; Dins-

more V. Duncan, 57 N. Y. 573, 15 Am. Rep.
534; Seybel v. National Currency Bank, 54
N. Y. 288, 13 Am. Rep. 583; Brainerd v.

New York, etc., R. Co., 25 N. Y. 496 ; Hodges
V. Shuler, 22 N. Y. 114; Rome Bank v. Rome,
19 N. Y. 20, 75 Am. Dec. 272; Evertson r.

Newport Nat. Bank, 4 Hun 695 lafflrmed in

66 N. Y. 14, 23 Am. Rep. 9]: Wickes c.

Adirondack Co., 2 Hun 112; Blake v. Living-

ston, Co., 61 Barb. 149; Connecticut Mut. L.

Ins. Co. V. Cleveland, etc., R. Co., 41 Barb.

9; Hubbard v. New York, etc., R. Co., 30
Barb. 286.

North Carolina.— Weith v. Wilmington, OS
N. C. 24.

Pennsylvania.— Beaver County v. Arm-
strong, 44 Pa. St. 63; Carr v. Le Fevre, 27
Pa. St. 413; Connor v. Fifth Nat. Bank, 14

Pittsb. L. J. N. S. 370. But see Diamond c.

Lawrence County, 37 Pa. St. 353, 78 Am. Dec.

429.
Rhode Islamd.— National Exch. Bank r.

Hartford, etc., R. Co., 8 R. I. 375, 91 Am.
Dec. 237, 5 Am. Eep. 582.

South Carolina.— Langston »:. South Caro-

lina E. Co., 2 S. C. 248.

Texas.— San Antonio v. Lane, 32 Tex. 405.

Vermont.— North Bennington First Nat.
Bank v. Mount Tabor, 52 Vt. 87, 36 Am. Rep.
734.

Virginia.— Arents v. Com., 18 Gratt. 750.

Wisconsin.— Mills v. Jefferson, 20 Wis. .50

;

Clark V. Janesville, 10 Wis. 136.

United States.— Marion County v. Clark,

94 U. S. 278, 24 L. ed. 59; Clark v. Iowa
City, 20 Wall. 583, 22 L. ed. 427 ; Aurora v.

West, 7 Wall. 82, 19 L. ed. 42; Marshall
County V. Schenck, 5 Wall. 772, 18 L. ed.

556; Thompson v. Lee County, 3 Wall. 327,

18 L. ed. 177; Murray v. Lardner, 2 Wall.

110, 17 L. ed. 857; Meyer v. Muscatine, 1

Wall. 384, 17 L. ed. 564; Gelpeke v. Dubuque,
1 Wall. 175, 17 L. ed. 520; Mercer County v.

Hacket, 1 Wall. 83, 17 L. ed. 548; Moran v.

Miami County, 2 Black 772, 17 L. ed. 342;
Zabriskie v. Cleveland, etc., R. Co., 23 How.
381, 16 L. ed. 488; White p. Vermont, etc.,

R. Co., 21 How. 575, 16 L. ed. 221; Knox
County «. Aspinwall, 21 How. 539, 16 L. ed.
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porate bonds which have been indorsed by the state." It is especially trne where
the law of the state under whose laws they are issued has abolished the use of

private seals.**

(b) Non-Payment of Interest Does Not Render Bonds Non-Negotiahle.
The non-payment of an instalment of interest, when due, does not affect the nego-

tiability of corporate bonds, or of the subsequent coupons, until the maturity of

the bonds themselves, or of the coupons ; and a purchaser for value, without
notice of their invalidity as between antecedent parties, will take them discharged

from all infirmities.*'

(o) Bonds Issued in Blank, Holder May Fill Up Blank. Again if the

bonds of a corporation are issued to a payee not named, or in other words are

payable in blank, and have in this condition passed from hand to hand it is com-
petent for the holder to fill the blank, so as to make the bond payable to him or

to his order, and he can then maintain suit upon it in his own name.*^

(ii) DoGTBiNE That Nmootiabu} Quality of Bonds Extends to Mort-
gage— (a) Statement of Doctrine. Although a mortgage may be given to

secure a debt evidenced by a promissory note or other negotiable security, yet the
mortgage itself is not a negotiable security, unless there is a statute making it so,

and it is doubtful whether any such statutes have been enacted. A mortgage cannot,

in the absence of a statute authorizing it, be assigned at law. It can be assigned
in equity, but only in equity ; and a court of equity, in giving effect to an assign-

ment of it, will be careful not to sacrifice the superior equities of others. An
assignment of a note, bond, or other evidence of debt which is secured by a mort-

gage, carries witii it in equity an assignment of the mortgage; and if the security

is negotiable, a honafde purchaser of that will take it free from any equities, tiiat

is to say, free from any defenses which might have been set up by the maker or those

claiming under him ; but he will take the mortgage subject to such equities or

defenses.*'

(b) Exceptions to Foregoing Rule. An exception to this principle is said to

be that a court of equity will protect the assignee of the mortgage against tlie

latent equities of third persons.*' Another exception is said to be that if the

intending assignee applies to the mortgagor, and the mortgagor consents to the

assignment, this will estop him from setting up any equities against the assignee.*'

i. Rights of Bona Fide Purchasers For Value— (r) Good in Hands OFBona
Fide PrmcHASER, Althougb: Voidable in Hands of Original Taker.
Corporate bonds payable to the bearer, being negotiable securities, are good in the
hands of ionafide purchasers for value, notwithstanding the circumstances under
which they have been issued may be such as to render them voidable in the hands
of the original taker.™

(n) This Doctrine Applicable Where Bonds Are Issued in Pledge.
The foregoing doctrine is applicable to cases where bonds are issued in pledge by
a corporation as security for its debts.''

208; Durant v. Iowa County, 8 Fed. Cas. No. Cummings, 31 111. 188; Westfall v. Jones,

4,186, Woolw. 72; Memphis v. Brown, 16 Fed. 23 Barb. (N. Y.) 9; Murray v. Lylburn, 2
Cas. No. 9,415, 1 Flipp. 188. Johns. Oh. (N. Y.) 441; Mott v. Clark, 9 Pa.

43. Keid v. Mobile Bank, 70 Ala. 199. St. 399, 49 Am. Dec. 566.

44. Clapp V. Cedar County, 5 Iowa 15, 68 48. Murray v. Lylburn, 2 Johns. Ch. (N. Y.)

Am. Dec. 678. 441; Pryor v. Wood, 31 Pa. St. 142; Mott i;.

45. Cromwell v. Sac County, 96 U. S. 51, Clark, 9 Pa. St. 399, 49 Am. Dec. 566. Oom-
24 L. ed. 681. To the same effect see Na- p<Mre Peoria, etc., R. Co. v. Thompson, 103 111.

tional Bank of North America v. Kirby, 108 187; Chicago, etc., R. Co. v. Loewenthal, 93
Mass. 497; Boss v. Hewitt, 15 Wis. 260; In- HI. 433.

diana, etc.. Cent. R. Co. v. Sprague, 103 U. S. 49. Melendy v. Keen, 89 111. 395 ; Mat-
756, 26 L. ed. 554. thews ti. Wallwyn, 4 Ves. Jr. 118.

46. Chapin v. Vermont, etc., R. Co., 8 Gray 50. Peoria, etc., R. Co. v. Thompson, 103
(Mass.) 675; White v. Vermont, etc., R. Co., 111. 187; Gibson v. Lenhart, 101 Pa. St. 522.

21 How. (U. S.) 575, 16 L. ed. 221. 51. New Memphis Gaslight Cto. Cases, 105
47. Melendy v. Keen, 89 HI. 395; Olds p. Tenn. 268, 60 8. W. 206.

[XVIII. A. I. i. (n)]
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(hi) Consequences of Tsis Doctbine. Every transfer of such bonds before

maturity to a new holder for value, and without notice of any equities or infirmi-

ties attaching to them, will give the latter a good title to them as against the

former holder. Moreover the transferee of such a bond is presumed, in the

absence of evidence to the contrary, to be a hona fide holder for value. Where
there is evidence tending to rebut this presumption, the question whether the

holder is a tonafide purchaser for value is a question of fact for a jury.^^

(it) Defense of Ultra Vires Unavailing Against Suoh ^ona Fide
Purchaser— (a) In General. This principle applies to the subject under con-

sideration so as to validate bonds issued by private corporations in the hands of

ionafide purchasers for value, although the bonds were issued in violation of a

restriction in the charter.^ '

(b) Illustration of Foregoing in Case of Excessiue Bond Issue. Thus
•where a corporation was empowered to issue mortgage bonds to the amount of

two thirds of its capital paid in, and it issued such bonds to an amount less than
two thirds of its authorized capital, but to an amount much more than its capital

then paid in, it was held that the bonds were enforceable in the hands of lona

fide purchasers for value.^

(c) Application of Principle Where Restriction Is For Benefit of Share-
holders. The principle is of especial application where the statutory restriction

is for the benefit of the shareholders, which they may therefore waive. When
therefore bonds are issued in violation of such a restriction, but nevertheless the

shareholders stand by and allow the bonds of the corporation to be issued and
sold, and see the corporation avail itself of the benefits arising therefrom, they are

concluded from setting up the defense of ultra vires against hona fide purchasers

for value.^

(d) Illusbrabion of Doctrine in Case of Fraudulent Overissue of Bonds.
Where negotiable railroad bonds, indorsed by the state, are regular on their face,

and recite in the indorsement a compliance by the company with the conditions

of the statute under which they are issued, an innocent purchaser for value takes

them unaffected by any fraud or mistake in their overissue ; nor will the fact

that unpaid interest coupons are attached to them charge him with notice of any
defect in them.^

(v) When Purchaser Bound to Take Notice of Governing Statute.
Where the negotiable bonds of a corporation are issued or indorsed under author-

ity conferred by a statute, and the statute is referred to on the face of tlie bonds,

every purchaser of such bonds is thereby put upon inquiry as to the terms of

the statute, and is bouud at his peril to take notice of them."
(vi) Circumstances Putting Intending Purchasers Upon Inquiry—

(a) Bound to Take Notice of What Appears on Face of Bonds— (1) Ik
Gbnekal. Intending purchasers are bound to take notice of whatever appears

52. Gibson v. Lenhart, 101 Pa. St. 522. Co., etc., Assoc., 79 Ala. 590] ; State v. Cobb,
53. Ellsworth v. St. Louis, etc., R. Co., 64 Ala. 127.

98 N. Y. 553 [affirming .33 Hun (N. Y.) 7]. Circumstances under -which bona fide pur-
Foi an application of this principle to mu- chasers of such bonds were subrogated to the

nicipal bonds see Washington, etc., Co. v. rights of the state under the deed of trust.

Cazenove, 83 Va. 744, 3 S. E. 433. Clews v. Brunswick First Mortgage Bond-
54. Haekensack Water Co. v. De Kay, 36 holders, 54 Ga. 315.

N. J. Eq. 548. 57. Morton v. New Orleans, etc., K. Co.,

55. Tyrell v. Cairo, etc., R. Co., 7 Mo. App. etc., Assoc, 79 Ala. 590 ; Oilman v. New
294, where the defense was that the bonds Orleans, etc., R, Co.. 72 Ala. 566; Mc-
were issued by the directors without the con- Clure v. Oxford Tp., 94 U. S. 429, 24 L. ed.

sent or authorization of the shareholders. 129.

56. State v. Cobb, 64 Ala. 127. Ciiciunstances under which an intending
For other applications of this principle in purchaser of bonds was not chargeable with

the ease of fraudulent overissues of railroad notice of any outstanding indebtedness, the
bonds indorsed by the state see Gilman o. same not being referred to in the governins;

New Orleans, etc., R. Co., 72 Ala. 566 [re- statute, see Spence v. Mobile, etc., R. Co., 79

affirmed in Morton v. New Orleans, etc., E. Ala. 576.
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upon the face of the bonds themselves ; ^ and if on the face of the bonds refer-

ence is made to the statute under which they are issued, this reference will charge

an intending purchaser with notice of the terms of the statute as fully as if it has

been set out in full on the face of the bonds.™

(2) What If Recitals Lull Inquiry. But if on the other hand the recitals

of the bonds and the mortgage are such as to lull inquiry he is not bound to

look further. Here, as in the case of the intending purchaser of corporate shares,

he is not bound to suspect fraud or to make inquiries where everything appears

to be fair, honest, and conformable to law.®*

(b) Put Upon Inquiry lyy Reference in Bonds to Mortgage. If such bonds
on their face contain a reference to the mortgage, such reference will aflfect

intending purchasers with the terms of the mortgage, so that it will have
to be read, in determining their rights, together with the bond, as one con-

tract.*' If in such case the mortgage provides that the whole debt shall become
due ninety days after a refusal, on demand, to pay a semiannual instalment

of interest, then an intending purchaser of the bonds, knowing that such a

demand and refusal has taken place, cannot claim the status of an innocent

purchaser.*^

(o) Whether Put Upon Inquiry hy Presence of Past -Due Coupons. It

seems that an intending purchaser of the bonds is not put upon inquiry with
respect to them by tlie mere fact of the presence upon them, undetached, of past-

due conpons,'^ although this may be a material fact which together with other

facts may make up an aggregate of suspicious circumstances sufficient to put him
on inquiry.**

(d) Other Cvrcumstances Putting Intending Purchasers Upon Inquiry.
Intending purchasers are put upon inquiry, in the case of stolen bonds which
have never been issued, hj the absence of the indorsement of the president of the

corporation and by the circumstance of their being offered and sold at a very
small consideration ; ^ and in the case of railroad mortgage bonds, by the circum-

stances of their being put upon the market by the trustee named in the mortgage,

and sold at a very small per centum of their face value.**

(p:) Status of Purchaser of Bond Which Has Stipulation Fraudulently
Detached From It. It has been held that an instrument in the form of an ordi-

nary corporate bond, with interest coupons attached, is a promissory note, not-

withstanding it contains the added stipulation that upon its surrender the holder

will be entitled to shares of capital stock of the company ;** and that if such an
additional stipulation is detached from such a bond at the time when it is nego-

tiated by one holder to a new purchaser, the circumstance will not be evidence of

such bad faith as will deprive the new purchaser of the status of an innocent

58. Stanton v. Alabama, etc., R. Co., 22 by them. That holding is to the effect that
Fed. Cas. No. 13,297, 2 Woods 523. a bond with that recital does not affect the

To what extent put npon inquiry by the purchaser with notice of a condition in the
numbers of the bonds see State v. Cobb, mortgage that the bondholder shall have no
64 Ala. 127 ; Stanton v. Alabama, etc., R. Co., recourse to the private liabilitv of the share-

22 Fed. Cas. No. 13,297, 2 Woods 523. holder. Raymond v. Spring Grove R. Co., 10
59. See sMpro, XVIII, A, 1, i, (v)., Ohio Dec. (Reprint) 416, 21 Cine. L. Bui.
60. Stanton v. Alabama, etc., R. Co., 22 103. The decision is believed to be unsound.

Fed. Cas. No. 13,297, 2 Woods 523. 63. State v. Cobb, 64 Ala. 127.

61. McClelland v. Norfolk Southern R. Co., 64. Morton v. New Orleans, etc., R. Co.,

110 N. Y. 469, 18 N. E. 237, 18 N. Y. St. etc., Assoc, 79 Ala. 590; Illinois, etc.. Cent.

344, 6 Am. St. Rep. 397, 1 L. R. A. 299. R. Co. v. Sprague, 103 U. S. 756, 26 L. ed.

63. Morton v. New Orleans, etc., R Co., 554; Cromwell v. Sac County, 96 IT. S. 51,

etc., Assoc, 79 Ala. 590. 24 L. ed. 681.

There is a holding which seems opposed to 65. Parsons v. Jackson, 99 U. S. 434, 25
the principle that where the bond refers to L. ed. 457.

the terms and condition of the mortgage the 66. Riggs v. Pennsylvania, etc., R. Co.,

purchaser of the bond is bound to look into 16 Fed. 804.

those terms and conditions and is affected 67. Hodges v. Shuler, 22 N. Y. 114.

[xvm. A, 1, i, (VI). (e)]
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purchaeer, although the absent stipulation is referred to in the body of the bond
at the time when he takes it.**

(f) Distinction Between Redeemability and Payability With Respect to

Question Whether Bonds Are Past Due. The fact that a bond which by its

terms or by the terms of its governing statute is redeemable within a prescribed

period by the corporation or by the state issuing it is not redeemed within such
period does not dishonor it so as to make it subject to equities in the hands of one
who purchases it.*'

(vii) Who Is Bona Fide Holdee. In order to take a purchaser of negoti-

able corporate bonds out of the category of bona fide holders, it is necessary that

there should be something more than facts or circumstances raising a mere sus-

picion in the mind of a cautious person with respect to the validity of the paper,

and something more than even gross negligence on his part in taking it. There
must be something which is tantamount to bad faith, guilty knowledge, or wilful

ignorance, and the burden of this rests upon the party seeking to impeach the

paper.™ It is therefore no defense to an action on such a bond that the books of

the company do not show value received for the same, or that a former president

of the company did not make a return of the proceeds of the same to the

company."
(viii) Purchaser Not Bound to See to Application of Purchase -

Monet— (a) In General. Provided the corporation have the power to issue

the bonds, the purchaser is not charged with the duty of seeing that it makes a

lawful or proper application of the purchase-money; but he may rightfully

presume that its agents will do their duty in this respect, and that it has suffi-

ciently provided for its own safety in the matter ; so that all that he has to do is

to pay his money and take his bond.'^

(b) Otherwise Where Purchaser Has Notice of Unauthorized Purpose—
(1) In General. But where the purchaser has notice that the agent is disposing

01 the bonds to him for an unauthorized purpose, he takes them at his peril and
shoulders the risk of the corporation ratifying the unauthorized act.'''

(2) CiECUMSTANCES Undee Which Kule Does Not Depeive Lender of

Remedy. This principle does not extend so far as to deprive the lender of his

remedy against the corporation, where the money is borrowed to the knowledge
of the lender, for the purpose of carrying out a transaction which, although not

prohibited by statute, is ultra vires the corporation. Here the corporation cannot

be allowed to get the benefit of the loan and then escape the payment of it by
setting up the defense that it borrowed the money for the purpose of carrying

68. Welch V. Sage, 47 N. Y. 143, 7 Am. v. Simonds, 20 How. (U. S.) 343, 15 L. ed.

Kep. 423. Compare Hotchkiss v. National 934.

Shoe, etc., Bank, 21 Wall. (U. S.) 354, 22 71. Philadelphia, etc., K. Ck). v. Lewis, 33

L. ed. 645 [ajflrmvng 12 Fed. Gas. No. 6,719, Pa. St. 33, 75 Am. Dec. 574. See also the fol-

io Blatehf. 384], where certain railroad bonds lowing cases

:

which had a stipulation attached to them Illinois.— Chicago v. Cameron, 120 111. 447,

making them exchangeable for "scrip pre- 11 N. E. 899; Bradley v. Ballard, 55 111. 413,

ferred stock " were stolen, and the stipulation 8 Am. Eep. 656.

was detached from them before negotiation. Iowa.— Thompson «. Lambert, 44 Iowa 239.

69. Morgan v. U. S., 113 U. S. 476, 5 S. Ct. New York.— Martin v. Niagara Falls Paper
588, 28 L. ed. 1044 [overrulmg it seems Texas Mfg. Co., 122 N. Y. 165, 25 N. E. 303, 33
t\ White, 7 Wall. (U. S.) 700, 19 L. ed. 227 N. Y. St. 318 [afprming 44 Hun 130].

{reaffirmed in Himtington r. Texas, 16 Wall. Penmsjflvania.— Justice v. Stroup, 4 Phila.

(U. S.) 402, 21 L. ed. 316)]; Washington 348, 18 Leg. Int. 109.

First Nat. Bank v. Texas, 20 Wall. (U. S.) United Stotes.— Borland v. Haven, 37 Fed.

72, 22 L. ed. 295. 394, 13 Sawy. 551.

70. Hotchkiss v. National Shoe, etc,. Bank, And see supra, XVII, B, 1, b, (IX) ; XVII,
21 Wall. (U. S.) 354, 22 L. ed. 645; Murray F, 2, f.

V. Lardner, 2 Wall. (U. S.) 110, 17 L. ed. 72. See supra, XVII, F, 2, f.

857; Swift v. T^son, 16 Pet. (U. S.) 1, 10 73. Chicago v. Cameron, 120 111. 447, II

L. ed. 865. See also Pittsburgh Bank v. Neal, N. E. 899 ; Chew v. Henrietta Min., etc., Oo.,

22 How. (U. S.) 96, 16 L. ed. 323; Goodman 2 Fed. 5, 1 McCrary 222.
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out a transaction in which it had no power to engage and that the lender knew
that such was its purpose.'*

(ix) Who Is Pusghaser Fob Value. Laying out of view the effect of con-

stitutional or statutory restraints as to the value at which corporations can issue

their bonds, the true view seems to be that the purchaser of them occupies, in

respect of the question of the value at which he may lawfully purchase them, the

same position as that occupied by the purchaser of any other species of com-
mercial paper. He will be protected as a. bona fide purchaser where he purchased
for any value, subject to the principle that an offer of sale at a grossly inadequate

value is always a circumstance putting an intending purchaser upon inquiry.''

(x) Interfeetation op Bondh and Mortgaoe With Reference to Date
OF Maturity. In case of a discrepancy between the recitals in the bonds and
those in tiie mortgage as to the date at which the debt, evidenced by the bonds
and secured by the mortgage, matures, the bonds will govern, because the bonds
are the instruments which constitute the evidence of the debt and the mortgage
is a mere security.'*

j. Questions Relating to Payment of Bonds— (i) Whether Transaction Is
Payment or Purchase. There are holdings to the effect that here as in other
cases the question whether the corporation or its legal representative, in taking up
its bonds, intends to pay them, or merely to take them up as an investment so as

to be able to reissue them, is a question of fact and intent. Where the intent of

the corporation or its representative concurs with that of the bondholders, and
the mere object of the transaction is to surrender all the bonds and to substitute

new ones under the same mortgage, then of course there is no payment, but a
mere substitution, and the lien continues." But where the intent of the bond-
holders does not concur with that of the corporation or its representative, but it

becomes a mere question of the intent of the corporation, then there is more
difficulty. Nevertheless one court has held, where the receivers of a corporation

purchased its outstanding bonds with its money and entered them on the books
of the corporation as investments, and for years reported them as outstanding,

and then reissued them for value, that the bonds had not been paid, but that the
holders of the reissued bonds were entitled to the benefits of the original lien, and
to share parijpassu with other bondholders secured thereby.''

(ii) 2)emand of Payment, Where Made. Although the bonds of a corpo-

ration are on their face made payable at the office of the corporation in a particu-

lar way, yet if when they fall due the corporation has no office at that place, a

demand elsewhere may be sufficient."

k. Suits in Equity For Surrender and Cancellation of Bonds Unlawfully or
Fraudulently Issued. Where the directors of a corporation, in breach of their

trust, organize themselves into a construction company to build a railroad, which
the corporation was created to build, and through this agency contract with them-
selves to build the road, and in order to pay themselves for so doing put a fraudu-

74. Wright v. Hughes, 119 Ind. 324, 21 75. Gilmau v. New Orleans, etc., R. Co., 72
N. E. 907, 12 Am. St. Rep. 412. Ala. 566. See also Gould v. Segee, 5 Duer
That an injunction will be granted to re- (N. Y.) 260; Phelan v. Moss, 67 Pa. St. 59,

strain the sale of corporate property under a 5 Am. Rep. 402 (both cited in the preceding
mortgage given to secure bonds which the ease to this doctrine) ; Kennicott v. Wayne
president of the corporation took and con- County, 14 Fed. Cas. No. 7,711, 6 Biss. 138
verted to his own use, imder the alleged au- (bonds issued by the corporation in payment
thority of a resolution which he procured the for goods )

.

directors to pass without the assent of the 76. Illinois, etc., Cent. R. Co. v. Sprague,
shareholders, distributing the bonds pro rata 103 U. S. 756, 26 L. ed. 554.

among the shareholders, where the issue and 77. Gibbes v. Greenville, etc., R. Co., 13
distribution were never ratified by the share- S. C. 228.

holders and no consideration passed to the 78. Gibbes v. Greenville, etc., R. Co., 15
Corporation, see Virginia Tide-Water Coal Co. S. C. 304, Simpson, J., dissenting.

V. Mercantile Trust Co., 12 N. Y. Suppl. 529, 79. Alexander v. Atlantic, etc., R. Co 67
35 N. Y. St. 141. N. C. 198.
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lent mortgage npon the properties of the railroad company and isene bonds there-

under, the corporation cannot maintain a bill in equity to set aside and cancel

the mortgage as a clond upon its title, as against innocent third persons.'" And
where the corporation has pledged its bonds in violation of a statute,'* no action

in equity can be maintained for the surrender and cancellation of them by the

corporation, or by a shareholder in right of the corporation, without first tender-

ing the amount due to the pledgee, this being merely an application of the maxim
that he who seeks equity must do equity.*^ It has been held that a mortgage
given by a corporation for money borrowed and applied in the payment of real

estate purchased by the corporation will not be canceled at the instance of the

corporation or its members, on the ground that the corporation also issued to the

lender certain shares of stock, together with certain notes of its oflScers, as col-

lateral security ; since the lender had the right to all the collateral security he
could get, and it came with an exceeding ill grace for the company or any of its

members to seek to invalidate such security in his hands without first repaying
to him his money.**

1. Bonds Convertible Into Stock. The obligation of selling the unissued

shares of the corporation only at their par value in money or money's worth can-

not be evaded by the device of issuing bonds convertible into stock.** If the

potential capital of the corporation has been filled up, clearly it would be beyond
the power of the corporation to execute the contract in such bonds, by exchanging
them for share certificates at the request of the bondholders.® But here as in

other cases the contract may be valid in part, although void in part ; and the fact

that the bonds may not be convertible into stock, and that so much of the con-

tract is consequently illegal, does not prevent them from standing as a security,

or furnish a defense to an action to foreclose the mortgage upon the property of

the company given to secure them.''

m. Sinking-Fund Arrangements. Where a sinking fund is provided as an
additional security to the bondholder under the terms of a statute, the statute is

of course a part of the contract and is to be looked to to determine the rights of

the parties.'' A court of equity lias the power, on a proper applicaljion and with

the proper parties before it, to direct a trustee, who is required by the instrument

of trust to invest the trust funds in a certain way, to vary the investment and

invest them in other securities." But the power is exercised very sparingly and
only on a principle of necessity, and not even then according to some views

where all the beneficiaries in the trust are sui juris without their unanimous

consent.*'

80. Lewis ». Meier, 14 Fed. 311, 4 Mc- entitled to specific shares, or merely to in-

Crary 286. demnity by way of damages, see Chaffee v.

81. In this case the statute of Wisconsin Middlesex R. Co., 146 Mass. 224, 16 N. E.

prohibiting the issuing or pledging of bonds 34. See also Targart v. Northern, etc.. Cent,

by corporations for less than seventy-five per R. Co., 29 Md. 557, where the rights of a bond-
cent of their par value. See supra, XVIII, holder whose bonds were convertible into stoc>

A, 1, b, (IV), (b), (1). were determined on a particular state of facts.

82. Hinckley v. Pfister, 83 Wis. 64, 53 Exchanging one kind of corporate security

N. W. 21 [citing Mumford v. American L. for another, and circumstances which will not
Ins., etc., Co., 4 N. Y. 463]. permit the corporation to withdraw the power

83. Powell V. Blair, 133 Pa. St. 550, 19 granted to a trust company to make the ex-

Atl. 559. change, see Wakefield Water Co. v. New Eng-
84. See Sturges v. Stetson, 23 Fed. Cas. No. land Trust Co., 175 Mass. 478, 56 N. E. 703.

13,568, 3 Phila. (Pa.) 304, 15 Leg. Int. (Pa.) Right of holders of mortgage bonds on land
404, 1 Biss. 246. grant of railroad to exchange bonds for land

85. See supra, VTI, A, 2, b, (l)

.

see Wood v. Dubuque, etc., R. Co., 28 Fed.
86. Wood p. Whelen, 93 111. 153. 910.

With respect to the question whether the 87. See for instance Wilds v. St. Louis,
bondholder presented his bonds in time to en- etc., R. Co., 64 How. Pr. (N. Y.) 418.

able him to demand such a. conversion, and 88. See the learned note of Mr. Stewart in

whether, in case the corporation hnd trans- 36 N. J. Eq. 406, and eases there cited,

ferred its shares so as to disable itself from 89. Fidelity Ins. Trust, etc., Co. ». United
making the conversion, the bondholder was New Jersey R., etc., Co., 36 N. J. Eq. 405.

[XVIII, A, 1, k]



CORPORATIONS [10 Cyc] 1179

n. Status of Bonds Executed by Two Corporations Jointly. Neither of two
corporations organized under the general laws of Texas, the charter of one of

which provides for the purchase, subdivision, and sale of lands in cities, and the

other for the construction and maintenance of street railway's, can bind itself by
bonds issued to promote the success of the other, although such success tends to

increase its own business. Each of the parties to such a transaction, the street

railway company and the land company, thus issuing bonds jointly to raise money
needed in their business, becomes liable thereon for the amount used in its own
business, but not for the amount used by the other corporation.'"

2. Remedies of Bondholders''— a. Remedies Available to Individual Bond-
holders. An individual bondholder has a right : (1) To an action at law against

Further note on the subject of corporate
bonds.— Lien of new bonda exchanged for old
ones see Gibbes v. Greenville, etc., E,. Co., 13

S. C. 228 ; Hand v. Savannah, etc., R. Co., 12

S. C. 314 [explaining 5 S. C. 182; State v.

Spartanburg, etc., R. Co., 8 S. C. 129]. Com-
pare Hand v. Savannah, etc., R. Co., 17 S. 0.

219, where the previous 'decision is further
explained. The same case on former appeals
is reported in 6 S. C. 307, 8 S. C. 207, and 10
S. C. 406. Rights in respect of lost or de-

stroyed bonds see Rogers v. Chicago, etc., R.
Co., 6 Abb. N. Cas. (N. Y.) 253. Effect of
the consolidation of two or more corpora-
tions upon their bonded indebtedness see

Spenee v. Mobile, etc., R. Co., 79 Ala. 576;
People V. Louisville, etc., R. Co., 120 111. 48,

10 N. E. 657 ; Polhemus «. Fitchburg R. Co.,

123 N. Y. 502, 26 N. E. 31, 34 N. Y. St.

420; Stevens v. Union Trust Co., 57 Hun
(N. Y.) 498, II N. Y. Suppl. 268, 33 N. Y.
St. 130; Young v. The Steamboat Key City,

14 Wall. (U. S.) 653, 20 L. ed. 896 (case of

a lien on a vessel ) . Status of bonds guar-
anteed or indorsed by the state see Memphis,
etc., R. Co. V. State, 37 Ark. 632, 642 ; Gibbes
V. Greenville, etc., R. Co., 13 S. C. 228; Tomp-
kins V. Little Rock, etc., R. Co., 125 U. S.

109, 8 S. Ct. 762, 31 L. ed. 615 laffirmmg
18 Fed. 344, 5 MeCrary 597, and overruling
15 Fed. 6, 18]; Ketchum v. St. Louis, 101

U. S. 306, 25 L. ed. 999. Right of holders of

state-indorsed bonds to be subrogated to the
lien of the state see Forest v. Liddington, 68

Ala. 1. The rights of bondholders under
more or less similar conditions of fact to be
subrogated to the lieu of the state was de-

clared in Hand v. Savannah, etc., R. Co., 12

S. C. 314; and in Tompkins 17. Little

Rock, etc., R. Co., 125 U. S. 109, 8

S. Ct. 762, 31 L. ed. 615 [affirming

18 Fed. 344, 5 MeCrary 597, and over-

ruling 15 Fed. 6]. And see Rice's Ap-
peal, 79 Pa. St. 168, where the principle is

stated. Circumstances. under which fraudu-

lent state-indorsed bonds sold in a foreign

country were valid, the purchasers being

iona fide purchasers for value, see Florida

Cent. R. Co. v. Schutte, 103 U. S. 118, 26
L. ed. 327. Compare State v. Jacksonville,

etc., R. Co., 16 Fla. 708; State v. Florida

Cent. R. Co., 15 Fla. 690. For a heterogeny

of holdings with respect to state-indorsed

bonds of the state of Arkansas see State v.

Little Rock, etc., R. Co., 31 Ark. 701 : Tomp-
kins V. Little Rock, etc., R. Co., 18 Fed. 344,

5 MeCrary 597 ; Tompkins v. Little Rock,
etc., R. Co., 15 Fed. 6, 22. And see dissent-

ing opinion of Caldwell, J., in 21 Fed. 370;
and Tompkins v. Little Rock, etc., E. Co.,

125 U. S. 109, 8 S. Ct. 762, 31 L. ed. 615
[affirming 18 Fed. 344, and distmguisMng
Ketchum v. St. Louis, 101 U. S. 306, 29
L. ed. 999]. Subscriptions to railway bonds
on condition that a certain number of the

bonds shall be subscribed for, not binding un-
til the number has been so subscribed, see

Galena, etc., R. Co. v. Ennor, 116 111. 55, 4
N. E. 762. The same rule applies in the

case of subscriptions to stock. See supra,
VI, H, 14, a et seq. Non-liability to creditors

of subscribers to the bonds of a corporation
for the amount unpaid on their agreement.
Pettibone v. Toledo, etc., R. Co., ' 148 Mass.
411, 19 N. E. 337, 1 L. R. A. 787.

90. Northside R. Co. v. Worthington, 88
Tex. 562, 30 S. W. 1055, 53 Am. St. Rep. 778
[reversing 27 S. W. 746].

01. Other holdings relating to rights and
remedies of holders of corporate bonds.

—

Measure of damages recoverable from a cor-

poration for failure to deliver corporate bonds

in pursuance of its contract see Galena, etc.,

R. Co. V. Ennor, 123 III. 505, 14 N. E. 673.

Compare Rice's Appeal, 79 Pa. St. 168 ; Fidel-

ity Ins. Trust, etc., Co. v. Shenandoah Val-

ley R. Co., 33 W. Va. 761, 11 S. E. 58. A
bank which loans money secured by a deposit

of corporate bonds, under an agreement that

it should occupy the place of the bondholders
so that the notes given for the sum bor-

rowed until paid should take precedence over
the bonds, does not hold them as trustee for

the borrower, who, upon foreclosure sale of

the entire property of the corporation and
its purchase by a committee of reorganization
representing the lender and other bondhold-
ers, cannot compel the bank to transfer to

him the property without tender or payment
of the amount due it. Brown v. Anderson,
104 Ga. 30, 30 S. E. 412. That the validity

of bonds issued by corporation A which had
been assumed by corporation B in considera-
tion of the transfer of property belonging to
corporation A will not be investigated in an
action to which corporation A is not a party
see Smith v. Ferries, etc., R. Co., (Cal. 1897)
51 Pac. 710. That the courts of New Jersey
have no jurisdiction of an action by a pur-
chaser of bonds in New Jersey from an agent
of a foreifjn corporation issuing the bonds,
against a foreign trust company for a wron<»-
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the corporation to recover on the unpaid coupons, or on the bonds, provided they

(2) to demand that the trustees in the mortgage shall proceed to take possession
under the powers therein conferred, or shall bring an appropriate action to fore-

close the mortgage ; and (3) in case the trustees refuse to do so, and in some of the
state jurisdictions without any demand upon, or refusal of, the trustees so to pro-
ceed, the bondholder may himself proceed in equity to have the mortgage fore-

closed, bringing the action not only for himself, but for all other bondholders
standing on a common footing with him.''

b. Such Remedies Not Concluded by Non-Action of Majority. While the prin-

ciple is no doubt gaining ground that a majority of the bondholders are to rule,

yet the non-action of the majority will not conclude the rights of an individual
bondholder unless it is so stipulated in the mortgage or in the governing statute

;

but he may file a bill in fequity for the enforcement of the security by foreclosure

of the mortgage and the sale of the mortgaged property."* But separate remedies
are not open to the individual bondholder unless this be a just construction of the
entire contract.'^

ful certification of the bonds, see Polhemus v.

Holland Trust Co., 61 N. J. Eq. 654, 47 Atl.

417 [reversing 45 Atl. 534]. Condition of

fact under which a new and reorganized cor-

poration had no right to demand the sale of

securities which had been deposited with a
trustee, the new company undertaking to ex-

change therefor new debentures of its own,
with the conclusion that as against the holder
of outstanding debentures secured by such
deposit such a sale was fraudulent and void-

able see Anthony v. Campbell, 112 Fed. 212,

50 C. C. A. 195. Conditions recited in a de-

benture bond under which the holder could
not sue upon the covenant for payment until

he had given six months' notice to the trus-

tees requiring them to take the necessary
steps for the protection of the debenture-

holders and until they had neglected for six

months so to act see Rogers v. British, etc.,

Colliery Supply Assoc, 68 L. J. Q. B. 14,

79 L. T. Rep. N. S. 494, 6 Manson 305.

92. Marlor v. Texas, etc., R. Co., 19 Fed.

867, 868, per Wallace, J. A stipulation in

a railroad mortgage that in case of default in

the payment of interest for sixty days, the
trustees, on written request of one third in

interest of the bondholders, must take pos-

session, operate, and " sell " the road, etc.,

is a cumulative remedy, and not exclusive of

the remedies given by law. Dow v. Memphis,
etc., R. Co., 20 Feil. 260 [affirmed in 124
U. S. 652, 8 S. Ct. 673, 31 L. ed. 565]. See
Langston v. South Carolina R. Co., 2 S. C.

248, which was an action on railroad bonds
and attached coupons. Another federal court
has held, in conformity with the doctrine of

the above text, that dissenting bondholders
may sue in assumpsit for the amount of their

unpaid coupons, although the majority in in-

terest have consented to waive the rights se-

cured by the mortgage. Manning v. Norfolk
Southern R. Co., 29 Fed. 838. In Pennsyl-
vania, and probably in all other American ju-

risdictions, the holder of bonds issued by a

[XVIII. A, 2. a]

corporation, payable to bearer, may main-
tain an action on them in his own name, pos-

session being prima facie evidence of owner-
ship. Carr v. Le Fevre, 27 Pa. St. 413. The
Pennsylvania court has more recently held
that an action will lie by one bondholder
against a corporation for interest due on a
bond, althougli the principal is not yet due,

and notwithstanding the fact that the mort-
gage securing the bond provides that upon
default in payment of interest the trustees

to whom the mortgage was executed shall, at

the request of the holders of a certain amount
of bonds, proceed by scire facias to collect

interest and principal for the benefit of all

bondholders equally. Montgomery County
Agricultural Soc. v. Francis, 103 Pa. St.

378. But in the view of the same court he
cannot have execution out of the mortgaged
property. See infra, XVIII, A, 2, c. So
where a railroad mortgage provided that in

the event of a failure of net earnings suffi-

cient to pay interest on the bonds secured by
it the company can at its option issue certain

scrip in lieu thereof, a bondholder is not
bound to accept scrip unless the condition

supervenes which authorizes the company to
issue it, and the burden is on them to prove
that it has supervened, and he is not bound
to prove the contrary in the first instance;
but his right of action is prima facie perfect

upon the proof of the non-payment of inter-

est on the presentation of his bond at the

same time and place where the interest is

made payable. Marlor v. Texas, etc., R. Co.,

19 Fed. 867.

93. 5 Thompson Corp. § 6210.
94. Chicago, etc., R. Co. v. Fosdick, 106

U. S. 47, 27 L. ed. 47. The conclusion of the
court is scarcely weakened by the fact that
three of the justices dissented, but merely on
a construction of the terms of the mortgage.

95. McClelland v. Norfolk Southern R. Co.,
110 N. y. 469, 18 N. E. 237, 18 N. Y. St.

344, 6 Am. St. Rep. 397, 1 L. R. A. 299.
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e. Separate Bondholder Cannot Levy Execution Upon Mortgaged Property.

Although a separate bondholder may sue the corporation at law and recover

a judgment for what is due to him with respect to his security, yet he cannot
levy his execution upon the property which has been conveyed in trust for all

the bondholders, but he must proceed against the trustee not merely for himself

individually, but for all the bondholders standing with him as a class.'*

d. When Separate Bondholder May Sue For Interest but Not For Principal. A
mortgage securing corporate bonds underwent construction before tlie court of

appeals of New York, with the conclusion that an individual bondholder might
sue and recover upon past-due coupons, but could not sue and recover with
respect to the bonds, because the remedy upon the bonds was prescribed by the
mortgage and was vested in a majority of the bondholders and was in its nature
exclusive."

e. Doctrine That Bondholders Are Represented in Litigation by Trustees in

Mortgage— (i) Statement of Doctrine. It is coming to be the doctrine of the
courts of the United States, altiiough not of the courts of all the states, that the

bondholders in a corporate mortgage are represented for the purposes of any
litigation affecting their rights by the trustees in the mortgage, so that a decree

in a proceeding to which the trustees were parties will bind the bondholders,

although they were not made parties.'^ It is suggested that this rule can have no
just application except under mortgages which confer upon the trustees tbe

power to represent the bondholders so as to bind them in litigations, the reason

being tiiat the trustees in a corporate mortgage cannot be trustees of any larger

powers than have been committed to them by the terms of the instrument.

(ii^ Tsis Not Doctrine OF All State Cousts. It is to be kept in mind
that tne foregoing doctrine is not the doctrine of all the state courts, but that one
authoritative state court has held that the bondholders are necessary parties to a

suit in equity to cancel the mortgage and the bond secured by it, and that service

of process on the trustees in the mortgage is not sufficient to conclude the

bondholders.**

f. Cross Bill Between Several Bondholders Asserting Antagonistic Interests.

Where a judgment creditor of an insolvent railroad corporation brought a suit in

equity, seeking among other things to impeach the validity of a mortgage and of

the bonds secured by the mortgage, it was h,eld that a cross bill between the sev-

eral bondholders who asserted antagonistic interests under the mortgage was
proper and necessary.^

g. Remedy of Debenture-Holders Under English Law Where Debenture
Becomes Immediately Payable in Consequence of Winding-Up. Under English
law a debenture of a limited company in the usual form of a floating security,

charging all the property of the company, both present and future, including its

96. Com. V. Susquehanna, etc., E. Co., 122 of one railroad corporation and a mortgage
Pa. St. 306, 321, 15 Atl. 448, 7 L. R. A. 225. given by another railroad corporation upon
Closely allied to this case in principle and its property to secure the payment of the
treatment is the case of Philadelphia, etc., R. same, upon a bill filed by the latter com-
Co. V. Woelpper, 64 Pa. St. 366, 3 Am. Rep. pany against the former and also against
596. Much to the same effect see Guaranty the surviving trustee under the mortgage.
Trust Co. V. Troy Steel Co., 33 Misc. (N. Y.) binds all the bondholders, unless obtained bj
484, 68 N. Y. Suppl. 915, the reason being fraud. Beals v. Illinois, etc., R. Co., 133
that by suing on the coupons the bondholder U. S. 290, 10 S. Ct. 314, 33 L. ed. 608. See
affirms the validity of the mortgage and be- also Richter v. Jerome, 123 U. S. 233, 8 S. Ot.

comes estopped to proceed in contravention 106, 31 L. ed. 132; Shaw v. Little Rock, etc.,

of its terms. R., 100 U. S. 605, 25 L. ed. 757; Kerrison
97. Batchelder v. Council Grove Water Co., v. Stewart, 93 U. S. 155, 23 L. ed. 843.

131 N. Y. 42, 29 N. E. 801, 42 N. Y. St. 614, 99. Harrisburg, etc., R. Co.'a Appeal, (Pa.
Finch and Gray, JJ., dissenting. 1888) 15 Atl. 459, 1 L. R. A. 230.

98. Thus to state the strongest possible 1- Morton v. New Orleans, etc., R. Co.,
case illustrating the principle it has been etc., Assoc, 79 Ala. 590, opinion by Somer-
held that a decree in equity canceling bonds ville, J.
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uncalled capital, confers upon the registered holder, in the event of the debenture
becoming immediately payable in consequence of a winding-up, the ordinary

mortgagee's remedy by foreclosure against the uncalled capital, as well as the

other property comprised in the security.' Under that law the working out of a

foreclosure decree in the absence of the debenture-holders is not construed to be

a dealing by the company with its property in the ordinary course of its business.'

B. Coppopate Moptgag'es— l. Power of Corporations to Mortgage Their

Property and Franchises— a. Implied Power of Corporations to Mortgage. The
power to borrow money carries with it by necessary implication the power to

give the usual security for the loan. It is therefore a settled doctrine tliat every
corporation, saving always those whose property is dedicated to the performance
of public duties, has, in the absence of any prohibition in its charter or governing
stattite, the power to borrow money for the purpose of carrying out the rightful

objects of its creation, and may mortgage its r6al and personal property to secure

the loan.* /

2. Sadler v. Worley, [1894] 2 Ch. 170, 63
L. J. Ch. 551, 70 L. T. Eep. N. S. 494, 8
Reports 194, 42 Wkly. Eep. 476.

3. Wallace v. Evershed, [1899] 1 Ch. 891,
68 L. J. Ch. 415, 80 L. T. Rep. N. S. 523, 6
Hanson 351.

4. Alabama.— Mobile Electric Lighting Co.
V. Kust, 117 Ala. 680, 23 So. 751, holding that
a railroad has implied power to borrow money
and execute bond and mortgage as security

for loan.

Illinois.— West i". Madison County Agri-
cultural Board, 82 111. 205; Aurora Agrieul-
tur'Jl Soc. V. Paddock, 80 111. 263 ; Badger v.

Batavia Paper Mfg. Co., 70 111. 302.

Iowa.— Thompson v. Lambert, 44 Iowa 239.

Kansas.— State v. Topeka Water Co., 61
Kan. 547, 60 Pac. 337, where it was held that
a water-supply company had power to mort-
gage its property and franchises, including the
right to occupy public streets with its pipes,

etc.

Kentucky.— Farmers' Bank v. Ohio River
Line Steamboat Co., 108 Ky. 447, 56 S. W.
719, 22 Ky. L. Eep. 132 (assumption by
steamboat corporation of a debt which the
seller of the boats had contracted in the con-

struction of the boats, and the execution of a
mortgage to secure the debt, were within the
powers of the corporation) ; Bell, etc., Co. v.

Kentucky Glass Works Co., 106 Ky. 7, 48
S. W. 440, 50 S. W. 2, 1092, 51 S. W. 180, 20
Ky. L. Rep. 1089, 1684, 21 Ky. L. Rep. 133,

156 (holding that the power to contract debts

necessarily implies the power to mortgage its

property to secure the debts) ; Bardstown,
etc., E. Co. V. Metcalfe, 4 Mete. 199, 81 Am.
Dee. 541.

Maryland.— Susquehanna Bridge, etc., Co.

r. General Ins. Co., 3 Md. 305, 56 Am. Dec.
740.

Michigan.— Eureka Iron, etc.. Works v.

Bresnahan, 60 Mich. 332, 27 N. W. 524; De-
troit V. Mutual Gas Co., 43 Mich. 594.

Mississippi.— Wood v. Meyer, (1890) 7 So.

359.

Wew BampsMre.— Eichards v. Merrimack,
etc., E. Co., 44 N. H. 127.

New Jersey.— Leggett v. New Jersey Mfg.,
etc., Co., 1 N. J. Eq. 541, 23 Am. Dec. 728.
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New York.— New York Security, etc., Co.
V. Saratoga Gas, etc., Co., 88 Hun (N. Y.)
569, 34 N. Y. Suppl. 890, 69 N. Y. St. 54
(gaslight companies in New York possess
power under various enabling statutes) ; Clark
V. Titcomb, 42 Barb. 122; Jackson v. Brown,
5 Wend. 590; Barry v. Merchants' Exch. Co.,

1 Sandf. Ch. 280.
.

Ohio.— Burt v. Battle, 31 Ohio St. 116.
Pennsylvania.— Watts' Appeal, 78 Pa. St.

370; Gordon v. Preston, 1 Watts 385, 26 Am.
Dee. 75.

Tennessee.— Hunt v. Memphis Gaslight Co.,

95 Tenn. 136, 31 S. W. 1006.
Texas.— Threadg'iU v. Pumphrey, 87 Tex.

573, 30 S. W. 356 [kffirming 9 Tex. Civ. App.
184, 28 S. W. 4500, holding -that gaslight
companies in Texas imay mortgage their prop-
erties, franchises, ayd easements.

Wisconsin.— Lehigh Valley Coal Co. v.

West Depere Agricultural Works, 63 Wis.
45, 22 N. W. 831.

United States.— Cleveland Sav., etc., Co.

V. Bear Valley Irr. Co., 112 Fed. 693, where
a corporation borrowing money from another
corporation, retaining it, and executing a
mortgage of its property to secure the loan,

was not permitted to deny its power to mort-

See 12 Cent. Dig. tit. " Corporations,"

§ 1775.

This power under English law.— In the
English law the power to mortgage their prop-

erty is generally conceded to companies, where
such power is not restrained by their char-
ters, deeds of settlement, or other governing
instruments; and the validity of the mort-
gage will generally depend upon the validity
of the debt which it was intended to secure.

In re Patent File Co., L. R. 6 Ch. 83, 40 L. J.

Ch. 190, 19 Wkly. Eep. 193 ; Lindley Comp. L.

(5th ed.) 202.

Prohibitory statute does not extend ta
mortgages for purchase-money.— A statute
prohibiting corporations organized under it

from mortgaging its property or giving any
lien thereon has been construed as not in-

tended to prevent corporations from giving a
mortgage or lien upon property which they
may purchase to secure the unpaid purchase-
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I). To What Corporations This Power Has Been Ascribed. This power has been
ascribed to an agricultural society, in the absence of a prohibition, so as to enable

it to mortgage its fair grounds, to raise money to advance the objects of its incor-

poration \%^o a company formed for the purpose of erecting a public exchange
building ; * to a banking corporation, having power by its charter to purchase,

hold, and convey sucli real estate as is requisite for the prosecution of its busi-

ness, etc. ;
' to a trading corporation ;

' to a gaslight corporation ;
' to steamship

companies in England ; '" and to manufacturing companies, in the same country."
A corporation organized to supply heat to buildings in a city, by means of pipes

laid in the public streets is an ordinary manufacturing corporation, and not a

quasi-public corporation, for the purpose of determining whether it has the

power to mortgage its property ; and being such it may make a mortgage of its

property without special authority.^^

c. From What Other Powers Power to Mortgage Has Been Implied. The
power of a corporation to mortgage its property is necessarily implied in the

power to contract debts, since in making a mortgage to secure a debt which it

lias contracted, it merely appropriates its property to the payment of its debt,

which the law would do in invitum in case tlie debt were not secured and should
go unpaid. As a mortgage is merely a conditional sale, or a sale with a right of
defeasance, and consequently, viewed in either light, something less than and
included in an absolute sale, it must follow that the general power conferred upon
a corporation to sell or otherwise alien its property includes by necessary implica-
tion the power to mortgage it for any lawful purpose.*^ The power of a cor-

poration to mortgage its land, on a proper occasion and for a proper purpose, has
been in like manner implied from a granted power to dispose of its land by deed
or lease." So the power of a corporation to pledge its securities for the payment
of its debts has been held to be included in the power to sell such securities for
that purpose.^S^ In short the power of a corporation to mortgage its real estate

has been held to be incidental to the power of acquiring and holding real estate

money. McMurray r. St. Louis Mfg. Co., 33 N. J. Eq. 541, 23 Am. Dec. 728; Gordon v.

Mo. 377. Preston, 1 Watts (Pa.) 385, 26 Am. Dec. 75;
5. Aurora Agricultural, etc., Soc. ti. Pad- Willamette Woolen Mfg. Co. v. Bank of Brit-

doek, 80 III. 263; Thompson v. Lambert, 44 ish Columbia, 119 U. S. 191, 7 S. Ct. 187, 30
Iowa 239 ; Preston v. Loughran, 58 Hun L. ed. 384. "A mortgage," it has been well ob-
(N. Y.) 210, 12 N. Y. Suppl. 313, 34 N. Y. St. served, "is a conveyance or deed. It is an
391 (under a statute). alienation of the estate." Leggett v. New

6. Barry v. Merchants' Exch. Co., 1 Sandf. Jersey Mfg., etc., Co., 1 N. J. Eq. 541, 23
Ch. (N. Y.) 280. Am. Dec. 728. A power to sell includes a

7. Leggett v. New Jersey Mfg., etc., Co., power to mortgage, even under the statute of
1 N. J. Eq. 541, 23 Am. Dec. 728; Jackson uses, which is strictly construed; and a
r. Brown, 5 Wend. (N. Y. ) 590. fortiori, it ought to include it under a statu-

8. Wood V. Meyer, (Miss. 1890) 7 So. 359; tory grant, which is to be beneficially eon-
Deffell V. White, L. R. 2 C. P. 144, 12 Jur. strued in furtherance of the object of the
N. S. 902, 36 L. J. C. P. 25, 15 L. T. Rep. grant. Gordons. Preston, 1 Watts (Pa.) 385,
N. S. 211, 15 Wkly. Rep. 68; Shears v. Jacob, 26 Am. Dec. 75. A corporation authorized to
L. R. 1 C. P. 513, Harr. & R. 492, 12 Jur. acquire, purchase, dispose of, and convey real
X. S. 785, 35 L. J. C. P. 241, 14 L. T. Rep. and personal property, to negotiate its paper,
N. S. 286, 14 Wkly. Rep. 609. and to borrow credits, has power to mortgage

9. Detroit i\ Mutual Gaslight Co., 43 Mich. its property to secure such loans. Taylor v.

594, 5 N. W. 1039. West Alabama Agricultural, etc., Assoc, 68
10. Australian Auxiliary Steam Clipper Co. Ala. 229. To much the same effect see Booth

V. Mounsey, 4 Jur. N. S. 1224, 4 Kay & J. v. Robinson, 55 Md. 419; McAllister v. Plant,
733, 27 L. J. Ch. 729, 6 Wkly. Rep. 734. 54 Miss. 106. The power to mortgage has

11. In re Patent File Co., L. R. 6 Ch. 83, been held to be granted by such words as the
40 L. J. Ch. 190, 19 Wkly. Rep. 193; In re following: "To purchase and hold" certain
General Provident Assur. Co., L. R. 14 Eq. property, and to "sell and dispose of it at
507, 41 L. J. Ch. 823, 27 L. T. Rep. N. S. their pleasure." Gordon v. Preston, 1 Watts
433, 20 Wkly. Rep. 939. (Pa.) 385, 26 Am. Dec. 75.

12. Evans v. Boston Heating Co., 157 Mass. 14. Watts' Appeal, 78 Pa. St. 370.
37, 31 N. E. 698.

•

15. Leo v. Union Pac. E. Co., 17 Fed.
13. Leggett v. New Jersey Mfg., etc., Co., 1 273.

[XVin, B, I, e]
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and of making contracts ; " and a grant of " all powers incident and useful to

corporations " has been held broad enough to include a power to make a chattel

mortgage." A comprehensive statement of the foregoing is that " the power of

a corporation to sell and convey its property, and to borrow money, and make
contracts, implies the power to mortgage its property, real or personal, to secure

the payment of its debts." ^* But while tlie power to sell necessarily carries with

it the power to mortgage, it does not follow that the want of a power to sell is

an inhibition on the power to mortgage ; and it has been held that it is not.^'

Nor does the power to mortgage include the power to mortgage for purposes not

within the general powers of the corporation, or not connected with the object

for which it was created, although, on principles elsewhere considered, where
there is a general power, the equities of the mortgage will not be defeated by
the fact that the power was exercised for an improper or unauthorized purpose
in the particular instance.^ From the principle of the A.merican law that the

power of corporations to mortgage their properties is presumed, it has been lield,

even in respect of railway companies, but in decisions which do not seem to have
been well considered, because such power is not presumed in the case of railway

companies,"' that a special power to mortgage will not be construed as taking

away or abridging any general power which the company may possess.^ A
general power to mortgage the whole of any property of a corporation neces-

sarily carries with it the power to mortgage a part of such property, provided
the property is of such nature as to be divisible without detriment to the public

interests. It has accordingly been held that the power, granted to a railroad

company, to mortgage its road, enables it to mortgage any part of it.^ So a

general power to mortgage its property enables a plank-road company to mort-

gage its franchise of taking tolls on a part of its road, provided the road is

capable of being divided, so that separate tolls may be taken on that part.^

16. Aurora Agricultural Soc. v. Paddock,
80 111. 263.

17. Badger v. Batavia Paper Mfg. Co., 70
111. 302.

18. Richards v. Merrimack, etc., R. Co.,

44 N. H. 127, 135 ^citing Pierce v. Emery,
32 N. H. 484; Flint v. Clinton Co., 12 N. H.
430; Packets Despatch Line v. Bellamy Mfg.
Co., 12 N. H. 205, 37 Am. Dec. 203; Jack-
son v. Brown, 5 Wend. (N. Y.) 590; Haxtun
V. Bishop, 3 Wend. (N. Y.) 13; De Ruyter
r. St. Peter's Church, 3 Barb. Ch. (N. Y.)

119, 3 N. Y. 238, 242; Gordon v. Preston, 1

Watts (Pa.) 385, 26 Am. Dec. 75].
19. Krider v. Western College, 31 Iowa

547; Middletown Sav. Bank v. Dubuque, 15

Iowa 394. So an inhibition on the power to

sell has been held not an inhibition on the

power to lease. Dubuque v. Miller, 11 Iowa
583.

20. See gwpra, XVII, F, 1, f.

That coiporations organized under 111. Act
Feb. i8, i8s7, had power to mortgage their
propeity see Joy v. Jackson, etc.. Plank Road
Co., 11 Mich. 155; Gaytes v. Lewis, 10 Fed.
Cas. No. 5,288, 2 Biss. 136.

21. See swora, XVI, C, 2, a; infra, XVIII,
B, 1, f.

£2. Mobile, etc., R. Go. v. Talman, 15 Ala.

472; Allen r. Montgomery R. Co., 11 Ala.

437.

23. Pullan v. Cincinnati, etc , Air-Line R.
Co., 20 Fed. Cas. No. 11,461, 4 Bisa. 35.

24. Joy i). Jackson, etc.. Plank Road Co.,

11 Mich. 155.

[XVIII, B, 1, e]

Enabling acts relating to mortgages by
corporations were construed in the following
cases, with the conclusions stated: That the
corporation was authorized to loan money on
bond and mortgage for either of three pur-
poses; and that the burden of proof was not
on the corporation, in a suit to enforce such
bonds and mortgages, to show that they arose

from some of its lawful pursuits. Farmers'
L. & T. Co. V. Perry, 3 Sandf. Ch. (N. Y.)
339. That a water-power company had power
to mortgage its franchises, including the
right to the use of the water. Willamette
Woolen Mfg. Co. v. Bank of British Columbia,
119 U. S. 191, 7 G. Ct. 187, 30 L. ed. 384.

That the purchase by a railroad company, in-

corporated in Tennessee, of a majority of the

stock of another, a Kentucky corporation, for

the purpose of gaining the control and prac-

tical ownership of the latter's railroad with
its franchises, and the issue of its bonds for

the construction and equipment of the road,

was in the direction, among the purposes,

and within the powers granted and author-

ized by such general laws. Wehrhane v. Nash-
ville, etc., R. Co., 4 N. Y. St. 541. That so

much of the Tennessee act of March 24,' 1877,

amending the statute in relation to the con-

solidation of railways, as limited the power of

such companies to execute mortgages or liens

affecting particular classes of their creditors,

is not repealed by the Tennessee act of March
15, 1881, empowering such companies to exe-

cute mortgages, etc. Frazier v. East Tennes-
see, etc., R. Co., 88 Tenn. 138, 12 S. W. 537.
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d. Statutory Power to Mortgage Liberally Construed. Contrary to the general

rule by which grants of power to corporations are construed strictly,^ statutory

grants of power to corporations to mortgage their property and franchises for the

purpose of effectuating the objects of their creation are generally construed liber-

ally so as to advance the legislative purpose, the reason being that such granto

are in no sense opposed to common right.^*

e. Power to Mortgage All the Corporate Property. Corporations undoubtedly
possess, without any express grant, the power to mortgage all their corporate

property just as a natural person may,^' although it has been said that the fact

that a corporation pledges, mortgages, or conveys in trust all its property is a

badge of fraud.''* But it does not appear why this should be so. It is plain, how-
ever, that such a conveyance is subject to be impeached in equity at the suit of a

creditor, just as a similar conveyance of a natural person might be.^^

f. Railway Companies Possess No Implied Power to Mortgage Their Property
and Franchises. As the property of railway companies is devoted to the dis-

charge of public duties, it is generally held that such companies have no power to

mortgage, lease, or otherwise alien their property and franchises such as are neces-

eary to the performance of those duties, unless the legislature has expressly

granted it, and that an attempt to exercise such power will not exonerate them
from responsibility for the performance of those duties.™ Such a company can-

not therefore make a general mortgage covering its franchise, its railroad, and all

its other property, without the authority of the legislature.^' This doctrine has

been held to apply to a horse railroad company as well as to a steam railroad com-
pany.^ It also follows from this that a purchaser of railway property, at a sale

to foreclose a mortgage thereon, does not stand in the position of an innocent

That a turnpike company may mortgage its

road to secure the contractor for construct-

ing it. Greensburgh, etc., Turnpike Oo. v.

McCormiek, 45 Ind. 239. That the Florida

Central E.a;ilroad Company had power to exe-

cute a bond which was to be a mortgage by
virtue of the statute, and without the execu-

tion of an additional mortgage to secure it,

and as to the effect of such bond when exe-

cuted. State V. Florida Cent. R. Co., 15 Fla.

690. That the Union Pacific Railroad Com-
pany is not required to pay interest on the

bonds issued by the company to the govern-

ment until the principal becomes due. U. S.

V. Union Pac. R. Co., 91 U. S. 72, 24 L. ed.

224. That a supplement to a charter does

not limit the power to the completion of the

road as authorized at the time of its passage,

but extends to the necessary acquisition of

rolling-stock and the building or acquiring

of branches subsequently authorized. Glon-

inger v. Pittsburgh, etc., R. Co., 139 Pa. St.

13, 21 Atl. 211.

Rights of holders of bonds issued by rail-

road companies in Florida see State v. Ander-

son, 91 U. S. 667, 23 L. ed. 290.

25. Hood V. New York, etc., R. Co., 23

Conn. 609; McSpedon v. New York, 7 Bosw.
(N. y.) 601, 20 How. Pr. (N. Y.) 395. See

also supra, XVI, B, 1.

26. Central Gold Min. Co. v. Piatt, 3 Daly
(N. Y.) 263.

27. Mobile, etc., R. Co. v. Talman, 15 Ala.

472, 488; Allen v. Montgomery R. Co., 11

Ala. 437 ; Leggett v. New Jersey Mfg., etc.,

Co., 1 N. J. Eq. 541, 23 Am. Dee. 728.

Power to mortgage all the property except

[75]

its franchise to be a corporation is denied in

England under a deed of settlement, which
confers power to borrow money " on the se-

curity of the funds and property of the as-

sociation." Such a mortgage, in the opinion

of Knight Bruce, L. J., was a plain breach of

trust on the part of the directors, because it

was inconsistent with the continuance of the

society. Re British Provident L., etc., Assur.
Soc, 33 L. J. Ch. 535.

28. Mobile, etc., R. Co. v. Talman, 15 Ala.
472.

29. Mobile, etc., R. Co. v. Talman, 15 Ala.

472; Allen v. Montgomery R. Co., 11 Ala. 437.

30. See supra, XVI, 0, 2, a et seq. ; Frazier
V. Bast Tennessee, etc., R. Co., 88 Tenn. 138,

12 S. W. 537 ; Thomas v. West Jersey R. Co.,

101 U. S. 71, 25 L. ed. 950. On the contrary
that such companies have the general power
to mortgage their 'property and secondary
franchises for the purpose of equipping their
roads see Miller v. Rutland, etc., R. Co., 36
Vt. 452; Eldridge v. Smith, 34 Vt. 484.

31. Richardson v. Sibley, 11 Allen (Mass.)
65, 87 Am. Dee. 700 ; Com. v. Smith, 10 Allen
(Mass.) 448, 87 Am. Dec. 672.

32. Richardson •!). Sibley, 11 Allen (Mass.)
65, 87 Am. Dec. 700. It has been ruled in
Alabama that the general powers of a railroad
corporation extend to the creation of -a lien
on all its property, without reference to the
mode of creating the debt. This being so a
provision in the charter of such a corpora-
tion authorizing it to mortgage its property
for a particular purpose, such as " to borrow
money to carry into effect the objects of the
charter " did not restrict its power to mort-

[XVIII, B, 1. f]
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purchaser without notice, but that he must inquire at his peril whether the com-
pany had power to make the mortgage ; otherwise he will take the property

subject to obligations subsisting against it, which the mortgage if valid might
have displaced.^^

ig. Corporations May Mortgage Their Property t^o Secure Preexisting Debts.

An express power, conferred upon a corporation by statute, of securing its debts

by a mortgage of any or all of its real estate, empowers it to execute a mortgage
to secure a preexisting indebtedness ; and the fact that the notes representing the

indebtedness were executed siibsequently to the mortgage is of no consequence,

provided the debt, although in another form, existed before.^

h. Power to Mortgage Franchises— (i) Cannot Mobtqaqe Pbimaby
Franohisbs Without Consent op Legislature. The courts are united upon
the proposition that a corporation has no power, independently of the express

grant of the legislature, to mortgage or otherwise alien its franchise of being a

corporation.^^It follows that those who purchase at a judicial or other sale the

property and franchises of a corporation do not thereby become a corporation.

The purchase may vest in them all that is bought, as property, but they cannot
prosecute the enterprise, as being a corporation, until they have been duly incor-

porated. JSTor are they entitled to the restriction upon individual liability of

members or shareholders accorded to the shareholders of the old corporation. If

they issue bonds before becoming incorporated, they are liable thereon as ordi-

nary obligors are ; and the fact that they use the name of the old corporation in

issuing such bonds makes no difference.^*

(ii) Can Mortgage Secondary Franchises Not Necessary For Per-
formance OP Public Duties— (a) In General. But as already seen the

secondary franchises of a corporation are assignable, except such franchises as are

necessary to the performance of public obligations, and those are assignable only

with the express consent of the legislature.^^

(b) Such as Fra/nchise of Receiving Tolls. The franchise of receiving tolls

is a secondary franchise, which is in its nature assignable, at least with the con-

sent of the legislature ; and it has been held that authority in the governing
statute of a plank-road company " to mortgage the road or other property " carries

with it the right to mortgage the franchise of receiving tolls, although not to

gage it for another purpose, within the gen- Kentucky.— Bardstown, etc., K. Co. v. Met-
eral scope of the objects for which the com- calfe, 4 Meto. 199, 206, 81 Am. Dec.

pany was created. Allen v. Montgomery R. 541.

Co., 11 Ala. 437. Maryland.—State v. Oonsolidation Coal Co.,

33. Frazier v. East Tennessee, etc., R. Co., 46 Md. 1.

88 Tenn. 138, 12 S. W. 537. Massachusetts.— 'Ricii&TA.son v. Sibley, 11

Rolling-stock.— In England a railway com- Allen 65, 87 Am. Dec. 700; East Boston
pany may transfer all its rolling-stock to a Freight R. Co. T. Hubbard, 10 Allen 459
creditor by way of security (Blackmore v. note; Com. v. Smith, 10 Allen 448, 87 Am.
Yates, L. R. 2 Exch. 225, 36 L. J. Exch. 121, Dec. 672.

16 L. T. Rep. N. S. 288, 15 Wkly. Rep. 750), Mississippi.— Arthur v. Commercial, etc.,

but this is plainly not the American law (see Bank, 9 Sm. & M. 394, 48 Am. Dec. 719.

supra, XVI, C, 12). Neiraska.— Clarke v. Omaha, etc., R. Co.,

Statutes have frequently bepu enacted in 4 Nebr. 458, 465.

the United States conferring upon railway New Hampshire.— Richards v. Merrimack,
and other corporations formed for public ob- etc., R. Co., 44 N. H. 127.

jects the power to mortgage their franchises. Ohio.— Coe v. Columbus, etc., R. Co., 10
See for example Richardson v. Sibley, 11 Allen Ohio St. 372. 75 Am. Dec. 518.

(Mass.) 65, 87 Am. Dec. 700, and statutes Pennsylvania.— Pittsburgh, etc., R. Co. v.

there cited. Allegheny County, 63 Pa. St. 126; Stewart's
34. Martin v. Niagara Falls Paper Mfg. Co., Appeal, 56 Pa. St. 413 ; Wood v. Bedford, etc.,

122 N. Y. 165, 25 N. E. 303, 33 N. Y. St. 318 R. Co., 8 Phila. 94.

[affirming 44 Hun (N. Y.) 130, 8 N. Y. St. Vermont.— Eldridge v. Smith, 34 Vt. 484.

265]. See also supra, XVI, C, 1.

35. Illinois.— Hays v. Ottawa, etc., R. Co., 36. ChaflFe v. Ludeling, 27 La. Ann. 607.
61 111. 422. 37. See supra, XVI, C, 1.

[XVIII, B, 1. f]
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mortgage any franchise essentially corporate in its nature, and such as cannot be

enjoyed by a natural person.^^

i. Power to Mortgage After-Aequired Property— (i) Wsen Tbis Power
Exists. Whenever a corporation has power to mortgage its property generally,

it has, in the absence of any restraining statute, power to mortgage property to

be by it thereafter acquired, in like manner as a natural person has.**' Such
mortgages are indeed invalid at law, it being a fundamental maxim of the com-

mon law that a man cannot grant or convey what he does not own.^ But it has

long been settled, both in England and this country, that courts of equity will

uphold and give effect to such mortgages, in so far as they do not conflict with

the rights of subsequent creditors and purchasers without notice.''^

(ii) When Railroads Rate This POWES. Where the power to mortgage
their property and franchises has been expressly conferred upon railroad cor-

porations, this is held to carry with it by a reasonable implication the same power
to mortgage their after-acquired property that a natural person possesses.^ For
instance a railroad company which has power under its charter to pledge its

property, franchises, rights, and credits may mortgage property to be by it sub-

sequently acquired. Tlie power to pledge its franchises and rights carries with it

as an incident the power to pledge everything that may be necessary to the

enjoyment of the franchise, and such a mortgage is good as against subsequent

creditors.**

38. Joy V. Jackson, etc., Plank Road Co.,

II Mich. 155.

39. Carpenter v. Black Hawk Gold Min.
Co., 65 N. Y. 43; Fisk v. Potter, 2 Abb. Dec.
(N. Y.) 138, 2 Keyes (N. Y.) 64.

40. Massachusetts.—Low v. Pew, 108 Mass.
347, 11 Am. Rep. 357; Rice v. Stone, 1 Allen

566; Barnard v. Eaton, 2 Cusli. 294; Moody
V. Wright, 13 Mete. 17, 46 Am. Dec. 706;
Jones V. Richardson, 10 Meto. 481 ; Winslow
r. Merchants' Ins. Co., 4 Mete. 306, 38 Am.
Dec. 368.

New Hampshire.—Pierce v. Emery, 32 N. H.
484.

New Jersey.— Looker v. Peckwell, 38
N. J. L. 253; Smithurst v. Edmunds, 14

N. J. Eq. 408.

New York.— Van Hoozer v. Cory, 34 Barb.

9; Seymour v. Canandaigua, etc., R. Co., 25
Barb. 284 (per E. D. Smith, J.) ; Otis v. Sill,

8 Barb. 102.

Ohio.— Chapman v. Weimer, 4 Ohio St. 481.

England.— Gale v. Bumell, 7 Q. B. 850, 10
Jur. 198, 14 L. J. Q. B. 340, 53 E. C. L. 850;
Lunn V. Thornton, 1 C. B. 379, 9 Jur. 350,

14 L. J. C. P. 161, 50 E. C. L. 379; Robinson
V. Macdonnell, 5 M. & S. 228. But a grant of

a thing which the grantor has potentially, al-

though not actually, is good. Grantham v.

Hawley, Hob. 132. See also Chidell v. Gals-

worthy, 6 C. B. N. S. 471, 95 E. C. L. 471;

Congreve v. Evetts, 2 C. L. R. 1253, 10 Exch.

298, 18 Jur. 655, 23 L. J. Exch. 273; Hope
V. Hayley, 5 E. & B. 830, 2 Jur. N. S. 486, 25

L. J. Q. B. 155, 85 E. C. L. 830.

41. New Hampshire.— Pierce v. Emery, 32

N. H. 484.

New Yorfc.— Field v. New York, 6 N. Y.

179, 57 Am. Dec. 435.

Vermont.— Miller v. Rutland, etc., R. Co.,

36 Vt. 452.

Wiscoiisin.— Pierce v. Milwaukee, etc., R.

Co., 24 Wis. 551, 1 Am. Rep. 203; Farmers'
L. & T. Co. V. Fisher, 17 Wis. 114.

United States.— Pennock v. Coe, 23 How.
117, 16 L. ed. 436; Mitchell v. Winslow, 17

Fed. Cas. No. 9,673, 2 Story Q30.

England.— Doe v. Pott, Dougl. (3d ed.)

710; Langton v. Horton, 1 Hare 549, 6 Jur.

910, 11 L. J. Ch. 299, 23 Eng. Ch. 549; Eso p.

Cotton, 6 Jur. 1045 ; Metcalfe v. York, 1 Myl.
& C. 547, 13 Eng. Ch. 547, 6 L. J. Ch. 65, 6

Sim. 224, 9 Eng. Ch. 224; Noel v. Bewley, 3
Sim. 103, 6 Eng. Ch. 103 ; Seabourue v. Powel,
2 Vem. 11.

The old cases on this subject are reviewed
at length by Paige, J., in Otis v. Sill, 8 Barb.
(N. Y.) 102. See also White v. Carpenter,
2 Paige (N. Y.) 217; Matter of Howe, 1

Paige (N. Y.) 125, 19 Am. Dec. 395.

A covenant to give a mortgage on subse-
quently acquired property is equivalent to an
equitable mortgage thereon, and good in

equity, except as to subsequent purchasers
without notice. Fletcher v. Morey, 9 Fed.
Cas. No. 4,864, 2 Story 555 ; Pie v. Danbury, 3
Brown C. C. 595; Robertson v. Morton, 1

Dr. & W. 195 ; Metcalfe v. York, 1 Myl. & C.

547, 13 Eng. Ch. 547, 6 L. J. Ch. 65, 6 Sim.
224, 9 Eng. Ch. 224; Burn v. Bum, 3 Ves.
Jr. 573. Where a railroad company executed
and recorded a mortgage of all the lands it

owned or should thereafter acquire, etc., and
an agent of the company sold and conveyed
land to the company, it was held that he must
be deemed to have waived any claim to a
vendor's lien for the price as against the
mortgagees and those claiming under them.
Fisk V. Potter, 2 Abb. Dec. (N. Y.) 138, 2
Keyes (N. Y.) 64.

42. Pierce v. Emery, 32 N. H. 484.
43. Phillips r. Winslow, 18 B. Mon. (Ky.)

431, 68 Am. Deo. 729. See further in con-
firmation and illustration of this doctrine

[XVIII, B. 1. i, (II)]
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j. Mortgage or Pledge of Future Earnings. A railway or other corporation
having a general power to mortgage may on like grounds make a valid mortgage
or pledge of its future net earnings to raise money for the construction and equip-
ment of its road or other property.^ The validity of such mortgages is supported
on the same ground which supports the validity of other mortgages of subse-

quently acquired property. They are necessarily good as against subsequent
creditors, otherwise they would convey no preference, and would be of no value
as security. - A railroad company authorized by statute ^= to mortgage the income
of its property may, in order to make the mortgage effectual, stipulate therein
that upon default the trustee may take possession, operate the road, and receive
its earnings.^*

k. Power to Mortgage Subscriptions to Capital Stock. It is not perceived
upon what tenable ground the power of a corporation to mortgage the subscrip-
tions to the shares of its capital stock for the purpose of raising money to carry
out the purposes of its creation can be denied ; but it has been denied, although
in a decision which seems open to challenge and criticism.^'

Ludlow V. Hurd, 1 Disn. (Ohio) 522, 12 Ohio
Dee. (Reprint) 791; Philadelphia, etc., R. Co.

V. Woelpper, 64 Pa. St. 366, 3 Am. Rep. 596
(learned discussion by Sharswood, J., quoting^

with approval Covey v. Pittsburg, etc., E.
Co., 3 Phila. (Pa.) 173, 15 Leg. Int. (Pa.)
228, and distinguishing Roberts' Appeal, 60

Pa. St. 400 ) . Also see Coe v. Columbus, etc.,

E. Co., 10 Ohio St. 372, 75 Am. Dec. 518,

which contains an elaborate discussion of the
whole subject.

Effect of a mortgage of after-aoquired prop-
erty belongs to the subject of mortgages, and
not specially to the subject of corporations.

See, generally, Moetqages; and 5 Thompson
Corp. § 6145. Effect of such a mortgage upon
a subsequent vendor's lien see 5 Thompson
Corp. § 6146, and cases cited. Whether such
mortgages will cut under the liens of me-
chanics and materialmen see 5 Thompson
Corn. § 6147, and cases cited.

44. Galena, etc., R. Co. r. Menzies, 26 111.

121; Dunham v. Isett, 15 Iowa 284; Jessup v.

Bridge, 11 Iowa 572, 79 Am. Dec. 513. Such
a mortgage was construed in Texas, etc., R.

Co. r. Marlor, 123 V. S. 687, 8 S. Ct. 311, 31

L. ed. 303, the court sustaining an action

against the corporation by a bondholder to

recover annual interest in money, on failure

of the company to exercise its option to pay in

scrip. " We know of no law which prevents

a corporation from leasing portions of its

works or even causing some of its worlds to be
built with an understanding with the con-

tractor that he shall be permitted to reim-
burse himself by the receipt of the tolls aris-

ing from the same. The contractor in such
case becomes the agent of the company, and it

is responsible for his acts." Boykin v. Shaffer,

13 La. Ann. 129, per Merrick, C. J. [citing

Rabassa r. Orleans Nav. Co., 5 La. 461, 25
Am. Dee. 200, which see]. That a, railway
company, having no express power in its char-
ter so to do, cannot lawfully issue deferred
income bonds see McCalmont v. Philadelphia,
etc., R. Co., 14 Phila. (Pa.) 479, 38 Leg. Int.
(Pa.) 168.

45. In this ease Minn. Gen. Stat. (1878),
c. 34, § 70.
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46. Seibert v. Minneapolis, etc., R. Co.,

52 Minn. 246, 53 N. W. 1151.

47. Morris v. Cheney, 51 111. 451. With
respect to mortgages of imcalled capital such
a power would have to be exercised in subju-
gation to the discretionary power of the di-

rectors to make calls; but where a call has
already been made there is no clear ground
upon which the power can be denied; for the
call becomes a, debt subject to garnishment
(3 Thompson Corp. §§ 3578, 3579), and is

consequently assignable for any lawful pur-
pose of the corporation. That calls actually
made may be assigned by way of mortgage or
pledge see In re Sankey Brook Coal Co., L. R.
10 Eq. 381, 22 L. T. Rep. N. S. 784, 18 Wkly.
Rep. 914; In re International L. Assur. Soe.,

L. R. 10 Eq. 312, 39 L. J. Ch. 667, 23 L. T.

R?p. N. S. 350, 18 Wkly. Rep. 970. For the
state of the English law upon this question
see 5 Thompson Corp. § 6150 [citing and
discussing the following cases: In re Sankey
Brook Coal Co., L. R. 10 Eq. 381, 22 L. T.

Rep. N. S. 784, 18 Wkly. Rep. 914; Matter
of Companies Act. L. R. 6 P. C. 265, 44 L. J.

P. C. 76, 32 L. T. Rep. N. S. 277, 23 Wkly.
Rep. 668; King v. Marshall, 33 Beav. 565,
10 Jur. N. S. 921, 34 L. J. Ch. 163, 10 L. T.
Rep. N. S. 557, 12 Wkly. Rep. 971; Howard
V. Patent Ivory Mfg. Co., 38 Ch. D. 156,
57 L. J. Ch. 878, 58 L. T. Rep. N. S.

395, 36 Wkly. Rep. 801; English Channel
Steamship Co. r. Rolt, 17 Ch. D. 715, 44
L. T. Rep. N. S. 135; In re Colonial
Trusts Corp., 15 Ch. D. 465; Matter of Joint-
Stock Co.'s Winding-up Acts, 4 De G. J. & S.

407, 69 Eng. Ch. 313; Re Colonial, etc.. Gas
Co., 23 L. T. Rep. N. S. 759, 19 Wkly. Rep.
344]. The authority of the last case was de-

nied by the \>riyj council in Matter of Com-
panies Act, L. R. 6 P. C. 265, 44 L. J. P. C.

76, 32 L. T. Rep. N. S. 277, 23 Wkly. Rep.
668. Mortgage of the " undertaking " in Eng-
lish law see 5 Thompson Corp. § 615il; 8 & 9
Viet. c. 16, §§ 2, 41, 42, and schedule
(C) ; Gardner v. London, etc., R. Co., L. R.
2 Ch. 201, 36 L. J. Ch. 323, 15 L. T. Rep.
N. S. 552, 15 Wkly. Rep. 324; King r. Mar-
shall, 33 Beav. 565, 10 Jur^N\.S. 921, 34 L. J.
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1. Mortgages to Secure Future Advances. A corporation possessing power to

mortgage its property can make a valid mortgage thereof to secure future

advances.^ Such mortgages are legal, and have priority over liens which do not

intervene before the advance is made.*^

m. Power of Corporation to Mortgage Its Real Property Situated In Another
State. If a corporation has under its charter, under a statute subsisting in the

state of its creation, or under the general principles of law as detailed in this

article, the general power to mortgage its real estate, then it must be concluded
that this power will enable it to mortgage its real estate situated in another state,

unless such a mortgage is prohibited by the law of that statel.™ The law of the

state creating the corporation determines whether it had power to mortgage its

real property ; everything relating to the execution and enforcement of the mort-
gage is governed by the local law where the property is situated. Where the
trustees, under a deed of trust so executed, proceed to foreclose or otherwise

enforce it in accordance with its terms, and in conformity with the common law,

its enforcement will nofc be enjoined unless it can be shown that it was not exe-

cuted in accordance with the law of the state where the property is, or that the
proceedings to enforce it are in derogation of that law.''

n. Mortgages Prohibited by Statute— (i) Prohibition Against Selling
Includes Prohibition Against Mostgagino. Plainly a statute prohibiting a
corporation from selling its property includes by nepessary implication a prohibi-

tion against mortgaging its property, since a mortgage may become by defeasance
an absolute sale.'^

(ii) Doctrine That Mortgages in Violation of Statutory Prohibi-
tions Are Void In Toto, and Ifot Severable. There is judicial authority to

the effect that where there is a statute containing a general prohibition upon par-

ticular corporations as to mortgaging their property, a mortgage made in violation

of it will be deemed void in toto, and the court will not separate particular arti-

Ch. 163, 10 L. T. Rep. N. S. 557, 12 Wkly.
Kep. 971; In re Hull, etc., R. Co., 40 Ch. D.

119, 58 L. J. Ch. 205, 59 L. T. Rep. N. S.

877, 37 Wkly. Rep. 145. Unregistered deben-

tures under English Companies Act see 5

Thompson Corp. § 6152; 25 & 26 Vict. c. 89,

§ 43; In re Patent Bread Machinery Co.,

L. R. 7 Ch. 289, 26 L. T. Rep. N. S. 228, 20
Wkly. Rep. 347 ; In re Wynn Hall Coal Co.,

L. R. 10 Eq. 515, 39 L. J. Ch. 695, 23 L. T.

Rep. N. S. 348, 18 Wkly. Rep. 1128; Wright
V. Horton, 12 App. Cas. 371, 52 J. P. 179,

56 L. J. Ch. 873, 56 L. T. Rep. N. S. 782, 36

Wkly. Rep. 17; In re International Pulp,

etc., Co., 6 Ch. D. 556, 46 L. J. Ch. 625, 37

L. T. Rep. N. S. 351, 25 Wkly. Rep. 822;

In re Borough of Hackney Newspaper Co., 3

Ch. D. 669; In re Native Iron Ore Co., 2

Ch. D. 345, 45 L. J. Ch. 517, 34 L. T. Rep.

N. S. 777, 24 Wkly. Rep. 503; Be Globe New
Patent Iron, etc., Co., 48 L. J. Ch. 295, 40

L. T. Rep. N. S. 580, 27 Wkly. Rep. 424.

48. Jones «. Guaranty, etc., Co., 101 U. S.

622, 25 L. ed. 1030. See on the general sub-

ject of mortgages to secure future advances

or liabilities and their validity Brinkerhoff v.

Marvin, 5 Johns. Ch. (N. Y.) 320; Lansing

V. Woodworth, 1 Sandf. Ch. (N. Y.) 43; Law-

rence V. Tucker, 23 How. (U. S.) 14, 16 L. ed.

474.

Mortgage to secure more than is due is

valid as against subsequent creditors. Gor-

don V. Preston, 1 Watts (Pa.) 385, 26 Am.

Dec. 75. See Irwin v. Tabb, 17 Serg. & R.
(Pa.) 419.

49. Barry v. Merchants' Exch. Co., 1 Sandf.
Ch. (N. Y.) 280. That a statute prohibiting
such a mortgage will not be so construed as

to avoid a mortgage made for the purpose of

raising money to take up antecedent debts of
the corporation see Richards v. Merrimack,
etc., R. Co., 44 N. H. 127. That a corporation
may execute subsequent mortgages subject to
the lien of prior mortgages until this power
is exhausted see Coe v. Columbus, etc., R. Co.,

10 Ohio St. 372, 75 Am. Dec. 518.

50. Bassett v. Monte Christo Gold, etc.,

Min. Co., 15 Nev. 293 ; American Waterworks
Co. V. Farmers' L. & T. Co., 72 Fed. 956, 20
O. C. A. 133. When therefore a corporation
had mortgaged its property and franchises,
situated both in the state of its creation and
in an adjoining state, it was held that a court
of the United States, sitting within the state
of its creation, had jurisdiction of a bill in
equity, iiled by the beneficiary in the mort-
gage, to compel the trustees named therein to
sell such of the property covered by the mort-
gage as was situated in the adjoining state.

Randolph V. Wilmington, etc., R. Co., 11
Phila. (Pa.) 502, 33 Leg. Int. (Pa.) 221.

51. Central Gold Min. Co. v. Piatt, 3 Dalv
(N. Y.) 263.

53. Richardson v. Sibley, 11 Allen (Mass.)
65, 87 Am. Dec. 700. See also Mannhardt
V. Illinois Staats Zeitung Co., 90 111. App.

[XVIII, B, 1, n, (n)]



1190 [10 Cye.] CORPORATIONS

cles of property from the residue and hold it good as to them ; since the plain

intent of the corporation is not to transfer the few articles separate from the

entire mass of its property included within its mortgage, and the prohibition of

the statute is general. But at the same time it is held that creditors, by accept-

ing from a corporation a mortgage void on its face, that is, a mortgage which the

corporation had no power to issue, do not thereby estop themselves from pursuing

their ordinary legal remedies as general creditors against the corporation.'^

(ill) Mortgages to Secure Debts inExcess of Charter Limits. Where
the charter or governing statute fixes a limit to the indebtedness which the corpo-

ration may contract, and to secure which it may mortgage its property, sound
reasoning would seem to result in the conclusion that &. mortgage in excess of such

limits is void and not enforceable, unless made good by the principle of estoppel.

Thus a statute of Georgia forbidding the mortgage of after-acquired property

operates to prevent a corporation from making a valid mortgage upon its future

income without express legislative authority;^ One decision is' found, however,

to the effect that where the articles of incorporation fix a limit to the indebtedness

which the corporation may contract, an indebtedness in excess of such limit and
a mortgage securing the same are not void, although the directors creating the

debt and the mortgage may be answerable to the shareholders for their negligence

or breach of trust ; and the sense of justice of the court was such as to hold that

such a mortgage was not void, although made in favor of a director an(| to secure

him in preference to other creditors.'^ Nor will the fact that the directors of a

railroad company violated its charter by issuing mortgage bonds in an amount
greater than twice its paid-up capital entitle its general creditors, who become
such with notice of the mortgage, to share in the proceeds of the foreclosure sale

on an equality with iona fide purchasers of the bonds.'* Plainly, where only a

portion of the debt secured by the mortgage exceeds the statutory limit, the mort-

gage will be good as a security for so much of the debt as is within the limit, but

void for the excess only."

(iv) Mortgages Issued Without Consent of Requisite Number of

Shareholders— (a) Brief Statement of These Statutes. Statutes exist in

many states restraining the power of corporations to mortgage their property to

cases where shareholders of a given number or value consent thereto ; and these

statutes have given rise to a variety of decisions which will now be noticed.

Where the statute prescribes the value of the shares of capital stock that must
assent to a mortgage made by the corporation, and that the assent must be

expressed by a vote had at a meeting of the shareholders called for the purpose,

and that thirty days' notice must be given to the shareholders of the time and
place of the naeeting and of the purpose for which it is called, the execution of a

mortgage by the corporation to secure a loan in any other manner than that pre-

scribed by the statute is ttltra vires, and (subject, it may be assumed, to qualifica-

tions elsewhere stated) a mortgage so executed is void.'^

(b) Do Not Apply to Mortgages For Unpaid Purchase -Money. Such a

statute does not apply to mortgages for unpaid purchase-money given contempo-

raneously with the reception by the corporation of the deed of conveyance of land

which it has purchased.'"

315. But to the contrary see su^ra, XVIII, sylvania, etc., R. Co., 138 Pa. St. 494, 21 Atl.

B, 1, c. 21, 21 Am. St. Ilep. 911.

53. Richardson -w. Sibley, II Allen (Mass.) 57. Bell, etc., Co. v. Kentucky Glass Works
65, 87 Am. Dec. 700. Co., 106 Ky. 7, 48 S. W. 440, 50 S. W. 2, 1092,

54. Lubroline Oil Co. v. Athens Sav. Bank, 20 Ky. L. Rep. 1089, 1684, 51 S. W. 180, 21
104 Ga. 376, 30 S. E. 409. Ky. L. Rep. 133, 156.

55. Warfield v. Marshall County Canning 58. Southern Bldg., etc., Assoc, v. Casa
Co., 72 Iowa 666, 34 N. W. I, 2 Am. St. Rep. Grande Stable Co., 128 Ala. 624, 29 So. 654.

263 ; Garrett v. Burlington Plow Co., 70 Iowa 59. Farmers' L. & T. Co v. Equity Gaslight

697, 29 N. W. 395, 59 Am. Rep. 461. Co., 84 Hun (N. Y.) 3?3, 32 N. Y. Suppl. 385
56. Fidelity Ins., etc., Co. v. West Penn- 65 N. Y. St. 591. Similarly, see McMurray

[XVIII, B, 1. n, (ii)]
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(c) Assent May Be Oiven Oontemporcmeously With Execution of Mort-
gage. "Where the statute recites that the written assent " shall first be filed," it is

sufficiently complied with if the assent of the shareholders is given contempora-

neously with the execution of the mortgage,*" at least where the question arises as

between the parties to the mortgage and their privies,— for example, between an
assignee of the mortgage and a receiver of the corporation.**

(d) Such Assent May Be Given Subsequently ifIntervening Rights Do Not
Arise. Such assent, even if given after the execution of the mortgage, will vali-

date the mortgage, if there are no intervening rights, even though the assent is

not filed in the office of the clerk of the county where the mortgaged property is

situated;*^ and as elsewhere seen*^ the want of such assent may be cured by a

subsequent ratification.

(e) Such Assent Where All Shares Are Owned hy One or hy Two Persons.
If more than two thirds of the capital stock is owned by one person of course he
is competent to give the statutory consent;** and so the fact that there are but
two shareholders assenting to the mortgage makes no difEerence, provided they

own the requisite amount of shares.*'

(f) Such Assent Where Corporation Attempts to Own Its Own Sha/res. If

the corporation is itself the owner of a portion of its stock, assuming that there

can be such a solecism as a corporation owning its own shares,** it cannot give the

assent required by the statute ; nor can the assenting shareholders be deemed to

represent a proportionate amount of the, stock owned by the corporation.*'

(g) Such Assent Where Portion of Shares Ha/oe Not Been Paid For. The
fact that a portion of the shares represented in the assent have not been paid for

in full has been held immaterial.** Persons who have subscribed for shares and
who hold offices in the company, but who have received no certificates and made
no payment, as well as persons who have subscribed and made substantial pay-

ment for their shares, either in cash or in work, are shareholders for the purpose
of giving their assent, although no certificate of shares has been issued to them.*'

(h) Such Assent Where Corporation Has Assigned Its Shares as Security

For Debt. If the corporation has made an assignment, absolute on its face, of

certificates of stock owned by it, as collateral security for a debt, the shares thus

transferred cannot be deducted from the whole number, ih estimating whether
the required consent has been given ; but it seems that the assignee of the shares

stands in the position of a shareholder and has a right to a vote upon the question

of giving the mortgage.™
(i) Such Assent Oiven hy Shareholders Owning Debt Intended to Be

Secured. The fact that the consent was given by shareholders owning the debt

intended to be secured by the mortgage does not invalidate the mortgage

.

J

V. St. Louis Oil Mfg. Co., 33 Mo. 377 ; McCbmb St. 265] ; Rochester Sav. Bank ». Averell, 96
V. Barcelona Apartment Assoc, 134 N. Y. N. Y. 467. See also Lord v. Yonkers Fuel
698, 31 N. E. 613, 4.5 N. Y. St. 784 {afpjrming Gas Co., 99 N. Y. 547, 2 N. E. 909.

10 N. Y. Suppl. 546, 31 N. Y. St. 325]. 63. See supra, XV, B, 7, a, (i).

60. Welch V. Importers', etc., Nat. Bank, 64. Martin- v. Niagara Falls Paper Mfg.
122 N. Y. 177. 25 N. E. 269, 33 N. Y. St. 452; Co., 122 N. Y. 165, 25 N. E. 303, 33 N. Y. St.

Everson v. Eddy, 12 N. Y. Suppl. 872, 36 318 iaffirming 44 Hun (N. Y.) 130, 8 N. Y.
N.Y.St. 763. St. 265].

61. Welch v. Importers', etc., Nat. Bank, 65. Welch v. Importers', etc., Nat. Bank,
122 N. Y. 177, 25 N. E. 269, 33 N. Y. St. 452. 122 N. Y. 177, 25 N. E. 269, 33 N. Y. St.

The provision that the written assent " shall 452.

first be filed " is said to have merely the effect 66. As to which see supra, XVII, B, 5.

of preventing the mortgage from taking effect 67. Vail v. Hamilton, 85 N. Y. 453.

as a valid instrument until the assent is filed. 68. Lyceum i\ Ellis, 8 N. Y. Suppl. 867, 30

Greenpoint Sugar Co. v. Kings County Mfg. N. Y. St. 242.

Co., 7 Hun (N. Y.) 44 [affirmed in 69 N. Y. 69. McComb v. Barcelona Apartment Aa-
328]. soc, 134 N. Y. 598, 31 N. E. 613, 45 N. Y. St.

62. Martin v. Niagara Falls Paper Mfg. 784 [affi/rming 10 N. Y. Suppl. 546, 31 N. Y.
Co., 122 N. Y. 165, 25 N. E. 303, 33 N. Y. St. St. 325].

318 [affirming 44 Hun (N. Y.) 130, 8 N. Y. 70. Vail v. Hamilton, 85 N. Y. 453.

[XVIII. B, 1. n, (IV), (I)]
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because a corporation, unless prohibited, may become indebted to its own share-

holders, and may give them security for the debt,''' although such a circumstance

will subject the transaction to judicial scrutiny. In such a case the mortgage will

pass judicial scrutiny if the indebtedness proves to be genuine, and if the share-

holders voting the execution of the mortgage are not individually benefited, for

the reason that it does not increase the liability of the company to them ;
'^ and

the same is true where a mortgage is made to a trustee of a corporation.'^

(j) Such Statutes Mean Subscribed Stock and Not Merely Potential Stock.

In determining the question whether the assent of two thirds of the capital stock

has been given, the statute is construed to mean two thirds of the stock actually

issued or actually subscribed for, and not two thirds of the nominal amount to

which the capital of the company is limited in the certificate of incorporation.

In other words it refers to its actual subscribed capital and not to its potential

capital.'*

(k) Sufficiency of Instrument Mispressing Consent. The instrument express-

ing the consent of the shareholders will be sufficient if it contains reasonable

evidence of the consent of two thirds of their number, and sufficiently identifies

the mortgage to the making of which the assent is intended to be given ; and the

fact that the amount of indebtedness intended to be secured is not expressed in

the assent has been held not to vitiate it."

(1) Statutes Providing That Such Assent Must Be Given at Meeting Duly
Notified in Manner Prescribed— (1) In General. Other statutes have been
devised to prevent unauthorized mortgages being laid upon the property of cor-

porations without the consent of a stated majority of their shareholders, which
provide that such consent must be given at a meeting, duly notified for that pur-

pose, in a manner prescribed. Where the assent is not given in the prescribed

manner the mortgage is void, unless rendered valid by principles elsewhere
considered.''

(2) What if Meeting Authorizes Mortgage For Larger Amount Than
That Expressed in Notice. Where such a statute forbade a manufacturing cor-

poration from mortgaging its property, unless authorized thereto by a vote of its

shareholders holding three fifths of its capital stock, who should be notified of tlie

object of the meeting called to obtain such vote, and which provided that without
such notice the proceedings should not be valid, it was held that where a meeting
had been called pursuant to a notice which specified the object of the meeting to

be to authorize the issue of bonds to the extent of one hundred thousand dollars

secured by mortgage, and the meeting actually authorized an issue to the extent

of one hundred and fifty thousand dollars, the proceedings were valid, so long as

the shareholders for whose protection the statute was intended raised no
objection."

(3) What Language in Notice Expressing Object of Meeting Has Been
Held Sufficient. Where the governing statute required the assent of the share-

holders to be given " at a meeting called for the purpose," '^ a notice given of a
meeting, which stated the object to be " to consider the question of an issue of

bonds of the company secured by a mortgage on its property," was held sufficient,

although the notice did not especially indicate that final action was to be taken at

the meeting, Nor did the fact that after the directors had been thus authorized

71. See supra, VI, F, 3, a. 75. Greenpoint Sugar Co. v. Kings County
73. Eittenhouse v. Winch, 11 N. Y. Suppl. Mfg. Co., 7 Hun (N. Y.) 44 [affirmed in 69

122, 32 N. Y. St. 506 [affvrmed in 133 N. Y. N. Y. 328].

678, 31 N. E. 623, 43 N. Y. St. 931]. 76. Southern Bldg., etc., Assoc, v. Casa
73. Welch ('. Importers', etc., Nat. Bank, Grande Stable Co., 128 Ala. 624, 29 So.

122 N. Y. 177, 25 N. E. 269, 33 N. Y. St. 654.

452. . 77. Beecher v. Marquette, etc., Rolling Mill
74. Greenpoint Sugar Co. v. Kings County Co., 45 Mich. 103, 7 N. W. 695.

Mfg. Co., 7 Hun (N. Y.) 44 [affirmed in 69 78. As is done for example by Mass. Fub.
N. Y. 328]. Stat. c. 106, § 23.
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to purchase certain land in wliich the corporation then had a leasehold estate, and
to mortgage " any or all of the rights, estate, property, and franchises " of the
corporation, the corporation acquired title to the lands in fee simple, invalidate

the authorization. In other words a vote by the shareholders authorizing the

directors to mortgage " any or all of the rights, estate, property, and franchises
"

of the corporation, gives them povrer to mortgage the land of which the corpora-

tion acquires the fee subsequently to the vote.

(4) Assent Given at Meeting Held Outside State— (a) In Gbnbbal. It

seems that this not being a constituent act the assent of the shareholders may well

be given at a meeting held outside the state, unless the governing statute other-

wise prescribes.^"

(b) Shareholdbks Mat Waive Informality op Holdino Meeting Outside State.

Assuming that such a meeting cannot lawfully be held in a foreign jurisdiction,

yet the question is one which goes to the form and mode of executing a power
possessed by the corporation, and not to the existence of the power itself ; and
therefore, like any other matter relating to the manner of executing corporate

powers, the informality may be waived, and the act ratified by the subsequent
consent and acquiescence of all the shareholders.^'

(m) Statute Requiring Such Assent to Sale Requires Such Assent to Mort-
gage. A statute prohibiting a corporation from making a conveyance of its real

estate without a two-thirds vote of its shareholders renders invalid a mortgage of

its real estate without such a vote ; since a mortgage by a defeasance may ripen

into an absolute sale.*^

(n) Creditors Cannot Assail Corporate Mortgages on This Ground. It has

been held that the creditors of a corporation cannot attack the validity of a mort-

gage executed by it, on the ground that it did not receive the consent of the

holders of the amount of stock required by the charter ; since such provision was
enacted solely for the protection of the shareholders.^^

(o) Nor Can Subsequent Purchasers. ISTor can a subsequent purchaser of the

mortgaged premises who assumes the mortgage debt and agrees to pay it.^

(p) Shareholders Alone Can Raise This Objection. Only shareholders can
take advantage of a failure to comply with such a statute.'^

(q) Failing to File Written Assent in Office of Public Registration. It is

not necessary, in order to the validity of the mortgage, to file the written authori-

zation of the holders of more than two thirds in value of the shares, which is

required by the statute, in the office of the clerk of the county within which the

mortgaged property is situated.^*

(e) \Yhere Officer's cf Corjporation Own More Than Statutory Amount of
Shares. Where the officers of a corporation who join in executing a mortgage
on its property own more than the statutory amount of the shares, their mere act

of executing the mortgage is a sufficient assent to satisfy tlie requirements of the

statute.^'

(s) Consent Need Not Be That of Registered Shareholders. Original sub-

scribers for the capital stock of a corporation need not have their holdings entered

79. Evans i-. Boston Heating Co., 157 Mass. So. 615, 54 Am. St. Rep. 172; Bishop v. Kent,

37, 31 N. E. 698. etc., Co., 20 R. I. 680, 41 Atl. 255. See also

80. Thompson v. Natchez Water, etc., Co., Anderson v. Bullock County Bank, 122 Ala.

68 Miss. 423, 9 So. 821. 275, 25, So. 523.

81. Stutz V. Handley, 41 Fed. 531 [reversed 84. Alvord v. Spring Valley Gold Co., 106
on other grounds in 139 U. S. 417, 11 S. Ct. Cal. 547, 40 Pac. 27.

417, 35 L. ed. 227]. 85. In re New York Economical Printing
82. Mannhardt v. Illinois Staats Zeitung Co., 110 Fed. 514, 49 C. C. A. 133.

Co., 90 111. App. 315. See also Richardson v. 86. Hailey First Nat. Bank v. 6. V. B.
Sibley, 11 Allen (Mass.) 65, 87 Am. Dee. 700. Mining Co., 89 Fed. 439.

But to the contrary see supra, XVIII, B„ 87. G. V. B. Mining Co. v. Hailey First
1, c. Nat. Bank, 95 Fed. 23, 36 C. C. A. 633 [modi-

83. Barrett v. Pollak Co., 108 Ala. 390, 18 fying 89 Fed. 439].
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in the stock-book required to be kept by statute, in order to make their consent
to the execution of a mortgage by the corporation valid and effectual.^

(t) Statute Must Be Complied With, Although President and His Wife
Own All Shares. It has been held that such a statute, requiring the consent of
two thirds of the shareholders to the mortgage to be expressed in writing and
filed in the office of the clerk or the register of the county where a corporation
has its principal place of business, or else that it be given by a vote of the share-

holders at a special meeting and a certificate thereof filed and recorded, must be
complied with even with respect to a chattel mortgage given by the corporation
and executed by its president to secure a debt owing by him arid his wife for an
amount in excess of the capital stock, although the president and his wife own all

the stock, and the mortgagee holds fifty-five per cent of it as collateral security
for the debt secured by the mortgage.^'

(v) HowFab LuaiSLATUREMAY Validate Void Mortqaqss. But as it

is within the competency of the legislature to authorize a corporation to mortgage
or otherwise convey its property and franchises so the legislature of a state may,
within the limits hereafter stated, by a curative act, validate such a conveyance,
by waiving any public objections to the same ; that is to say, " the legislature

may waive the public right to object to the acts of others, because they are
opposed to the public interests, and where any act is invalid for want of legisla-

tive assent, may waive the objection, and ratify such act by a subsequent stat-

ute." ^ But the legislature obviously cannot, by such a curative statute, change
the rights of individuals in respect of such void mortgage or other conveyance,
which have already become vested ; but such rights are to be determined accord-
ing to the laws in force when they accrued.'' It cannot revive a void mortgage
so as to give it precedence over a subsequent lien, which is by its terms made
subject thereto, or in respect of which the subsequent lienor is entitled to stand
in the position of an innocent purchaser.'^ Nor can it confirm a fraudulent fore-

closure sale of the mortgaged property of a corporation.'^ Nor can the legisla-

tures in many states pass special acts of this nature because of constitutional

inhibitions.'*

o. Fraudulent Corporate Mortgages— (i) Pminoiplbs Gotebning This
Subject. The question of fraud in mortgages given by corporations rests upon
substantially the same considerations as in the case of other fraudulent convey-
ances.'^ There is, however, this peculiarity with respect to the question where
the conveyance has been made by the corporation or by those who managed its

affairs and contracted in its name, whether the mortgage is fraudulent as against

creditors merely, or as against the corporation itself in the sense that shareholders

may challenge and impeach it under principles already considered. If such a

transaction is immoral and corrupt and injurious to the corporation, and con-

sequently to its shareholders, then those shareholders who are not concerned in it

may denounce it and repudiate it, and acting in behalf of the corporation may
have relief against it in a court of equity.'* A mortgage of the property of a

corporation, void for want of authority and as creating a preference in favor of a

88. Hamilton Trust Co. v. Clemes, 17 N. Y. 92. Richards v. Merrimack, etc., E. Co.,

App. Div. 152, 45 N. Y. Suppl. 141. 44 N. H. 127, 137 [dtmg Rich v. Flanders, 39
89. Quee Drug Co. v. Plaut, 51 N. Y. Apo. N; H. 304].

Div. 607, 64 N. Y. Suppl. 52, action by mort- 93. White Mountains E. Co. v. White
gagor to have chattel mortgage and note set Mountains R. Co., 50 N. H. 50.

aside— relief granted. 94. See supra, I, I, 1.

90. Richards v. Merrimack, etc., R. Co., 95. See, generally, FRAtroULENT Convey-
44 N. H. 127, 136 [citing Shaw v. Norfolk ances.
County E. Co., 5 Gray (Mass.) 162; Pierce 96. Wardell v. Union Pae. E. Co., 103
». Emery, 32 N. H. 484]. U. S. 651, 26 L. ed. 509 [affirming 29 Fed.

91. Eichards v. Merrimack, etc., R. Co., Cas. No. 17,164, 4 Dill. 339]. That a, mort-
44 N. H. 127 [citing Eich v. Flankers, 39 N. H. gage made by a corporation after receiving

304]. a reconveyance of its property after a sale
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director, even as between the immediate parties thereto, does not create a trust

in behalf of the creditors of the corporation to whom the sureties, sought to be
indemniiied by such mortgage, are bound ; nor can such creditors take anything
by subrogation, since the sureties liave no right to which they can be subrogated.''

(ii) WsEN Bondholders Entitled to Equitable CoiiPENSATioN. But
notwithstanding the fact that such a contract may be avoided by the corporation,

or by its shareholders where the corporation fails or refuses to sue, under principles

already stated,'^ equity will not for that reason deprive those who have advanced
money to, or conferred benefits upon, the corporation under it, of their right to

equitable compensation. For instance in the case above stated the holder of the

bonds will be allowed, in a suit to foreclose the mortgage, to take a decree for the

payment of the sums actually expended for construction under the contract and
remaining unpaid, which were payable and paid in bonds thus declared void.''

(ill) Mortgages to Shabeholdebs. A mortgage by a corporation of its

property to one of its shareholders is not invalid either at law or in equity, although
the circumstance may subject it to greater scrutiny by a court of equity, the

principle being that the corporation and the individual shareholders who compose
it are distinct persons in law, and may deal with each other at arm's length.' It

has been held that the fact that a person to whom a mortgage was executed by a

corporation was the principal shareholder in such corporation does not render the

mortgage invalid, and it cannot be impeached or its foreclosure resisted on that

ground by one who contracted with the corporation for the purchase of the

mortgaged property years after its execution, and while it was of record.^

p. Who May, and Who May Not, Impeach Void Corporate Mortgages—
(i) Party For Whose Benefit Omitted Statutory Formalities Were
Prescribed. "Where a mortgage is voidable, by reason of the failure to comply
with a statutory formality in its authorization or execution, then, upon the ques-

tion of the right to impeach it, it will be necessary to consider for whose benefit

the statutory formalities were prescribed. Where for instance the meeting of

the shareholders called to authorize the giving of the mortgage was not notified

of it had been set aside as an attempted em- directors were beneficial parties in the con-

barrassment of the court in dealing with the tract, and as a part of the transaction the

corporate assets is void and will be set aside other contracting parties agreed to assume
was held in Grant v. Lowe, 89 Fed. 881, subscriptions by all individual directors of

32 C. C. A. 379. the railway company to its capital stock,

97. Lowry Banking Co. v. Empire Lumber which was worthless, and to relieve them
Co., 91 Ga. 624, 17 S. E. 968. from all liability under it, it was held that

98. See supra, XI, B, 7 et seq. the contract was immoral and corrupt, and
99. Thomas v. Brownville, etc., K. Co., such as could not be enforced in equity; and

109 U. S. 522, 3 S. Ct. 315, 27 L. ed. 1018. that the mortgage bonds issued under it to

That directors who make a contract with the construction company were voidable at

themselves will not be allowed to recover on election of the parties affected by the fraud,

the contract, but will l>e allowed in equity a save in the hands of hona fide purchasers for

quantum meruit, see Gardner v. Butler, 30 value, and that they were consequently void in

N. J. Eq. 702 ; Wardell p. Union Pac. R. Co., the hands of those who took them under cir-

103 U. S. 651, 26 L. ed. 509 [affirming 29 cumstances which ought to have put them on
Fed. Cas. No. 17,164, 4 Dill. 339]. Action inquiry as to their validity. Thomas v. Brown-
by a single shareholder to remedy the breach ville, etc., E,. Co., 109 U. S. 522, 3 S. Ct. 315,

of trust of the president and general man- 27 L. ed. 1018. It has been held that where a
ager of a railway company in appropriating railroad company which owns a majority of

its bonds to the payment of the debts of other the stock of another such company procures
corporations. Chicago v. Cameron, 120 111. the latter to issue bonds to it, furnishing a
447, 11 N. E. 899. Action by bondholders sufficient consideration therefor, and using no
against corporation, grounded on fraud and improper means to procure the issue, it is

deceit in issuing the bonds. Raymond v. immaterial to the validity of the transaction

Spring Grove, etc., R. Co., 10 Ohio Dec. (Re- that the former procured and used such bonds
print) 416, 21 Cine. L. Bui. 103. Where a as security to float a loan made for its own
railroad company contracted with certain par- exclusive benefit. Gloninger v. Pittsburgh,

ties, who were associated together as a eon- etc., R. Co., 139 Pa. St. 13, 21 Atl. 211.

struction company, for the construction of a 1. See supra, VI, F, 3, a.

portion of its road, and agreed to make pay- 2. Hanchett v. Blair, 100 Fed. 817, 41
ment in its mortgage bonds, and two of its C. C. A. 76.
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in compliance with the statute, it was held that the mortgage could not for that

reason be impeached by subsequent lien creditors, because the statutory provision

was intended for the protection of the shareholders, and more especially where
the corporation and shareholders had become estopped from impeaching it by
the fact of the corporation having received and retained the benefits accruing

under it.'

(ii) When Subsequmnt Creditors Cannot. Subsequent creditors cannot

impeach an executed contract of a corporation, where their dealings with it, of

which they claim the benefit, occurred after the contract became executed.*

(hi) When Subsequent Mortgagee Without Notice Can Attack
Prior Mortgage Collaterally. But it has been held that where bonds, and
a mortgage to secure the same, have been issued by a corporation without author-

ity of law, such bonds and mortgage may be attacked collaterally by a subsequent
mortgagee without notice, whose mortgage has not been taken subject to the

existence of the prior Hen. In such a case it is not a good argument that the cor-

poration would be estopped to impeach the bonds and mortgage, and that a subse-

quent mortgagee could not have any higher or better title than its mortgagor could

confer.'

(iv) WhenSecond Mortgagee Cannot. But it is held that the second
mortgagee cannot in such a case maintain a bill in equity to impeach the validity

of a prior mortgage, for the reason that being void and subject to collateral attack

as such by any party whose righfa are thereby injuriously affected, the holders of

the mortgage have no title which they can maintain against the subsequent mort-

gagee, and the latter has a plain, complete, and adequate remedy at law, for any
interference with the mortgaged property.^

(v) Volunteer or Purchaser of Equity of Redemption. Where bonds
of a corporation were pledged as collateral security for corporate notes instead of

being sold for cash, it was held that the objection that this disposition was unlaw-
ful, while open to the corporation or its shareholders, was not open to one who
held the property of the corporation under a voluntary conveyance, or by a pur-

chaser of an equity of redemption in the property of the corporation at an
execution sale.''

(vi) Creditor After Ratification— (a) In General. When a mortgage,

informally executed, has become good, as to the corporation making it, by ratifi-

cation, a creditor of the corporation, who became such after the lapse of a suf-

ficient time from which to assume a ratification, cannot impeach it. He can have
no higher right in this regard than the corporation through which he claims.*

(n) After Formal Mortgage Executed in Lieu of Irformal One. So where
certain members of a corporation mortgaged their interest in the corporation for

money which was applied to corporate purposes, and the corporation afterward

issued a formal mortgage of the corporate property in lieu of the same, this latter

was held a good mortgage as against general creditors.'

(vii) Receiver Where Assent of Requisite Value op Shareholders
Has Not Been Obtained. A receiver of a corporation, after it passes into

3. Campbell v. Argenta Gold, etc., Min. Co., porate property was made by a majority of

51 Fed. 1. the directors who had met for that purpose

4. Porter v. Pittsburg Bessemer Steel Co., on an illegal day, and without notice of any
120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 830; kind to those directors who did not attend, it

Graham v. La Crosse, etc., R. Co., 102 U. S. was held that a creditor who became such
148, 26 L. ed. 106. after the lapse of eight months, during which

5. Com. V. Smith, 10 Allen (Mass.) 448, time the corporation did nothing to repudiate
87 Am. Dee. 672. the mortgage, although the absent members

6. Cora. V. Smith, 10 Allen (Mass.) 448, had notice of its existence from the minutes,
87 Am. Dee. 072. could not claim payment of his debt out of

7. Beecher v. Marquette, etc.. Rolling Mill the proceeds of a sale of the corporate prop-
Co., 45 Mich. 103, 7 N. W. 695, opinion by erty. Gordon v. Preston, 1 Watts (Pa.) 385,
Cooley, J. 26 Am. Dec. 75.

8. Accordingly where a mortgage of cor- 9. Head v. Horn, 18 Cal. 211.
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insolvency, has a standing in court to maintain an action to set aside a mortgage
executed by it without the requisite consent of its shareholders, because he does

not stand merely in the shoes of the corporation, but is also a representative of

its general creditors.*"

(viii) Strangers to Title of Mortgaged Land. Where a corporation

has mortgaged its land to secure a debt due to an individual, and a suit is brought

to enjoin the removal of timber from the land, to which suit the corporation is a

party, strangers to the title cannot question the power of the corporation to exe-

cute the mortgage.-''

(ix) When Trustee in Bankruptcy Cannot. Where the directors of a cor-

poration borrowed money of defendant and executed a deed as securitj^, it was
held that the fact that the corporation kept no record of their meetings constituted

no ground for annulling the deed at the instance of a trustee in bankruptcy of the

corporation.*^

q. Estoppels With Respect to Corporate Mortgages— (i) Corporation
Estopped to Repudiate Its Own Mortgage After Receiving and Appro-
priating Benefit. A corporation, after having borrowed money on a mortgage
of its property, and applied the money so raised to its corporate uses, will not be

heard to deny the authority of its directors or their agents to execute the mort-

gage.*^ Accordingly it was held no defense to a bill to foreclose a mortgage of

corporate property that the persons who executed the mortgage were not directors

of the company, or autliorized to bind the company by it, it being admitted that

the corporation got the benefit of the money advanced to it."

(ii) Estopped to Impeacb Its Own Title to Mortgaged Property. On
stronger grounds, where a corporation has exceeded its powers in acquiring prop-

erty which it has afterward mortgaged, it cannot defeat the title of its mortgagee
by setting up its want of power to acquire the property. A corporation will not

be allowed thus to impeach its own executed contracts, and to take advantage of

its own wrong. Neither can its mortgagee, who has sold the property under the

mortgage, excuse himself on such a ground from crediting the corporation with
the proceeds of the sale.*^

r. Other Holdings With Respect to Corporate Mortgages. A deed of trust

conveying the real property of a corporation is not rendered invalid by a pro-

vision therein that it shall not operate to prevent the corporation from using or

expending its moneys and assets in extending its work; since such provision

refers merely to money and personal assets wliich are not included in the mort-

gage ; or by a provision that the mortgaged premises may be sold or exchanged
by the corporation when it will not decrease the security ; since the reservation

of such a power does not invalidate the right to convey.** The question of the

illegality of the purpose for which a corporation was originally formed cannot be
raised in a suit to foreclose a mortgage upon its property, where the mortgage
was made while the corporation had power to make it, and where the illegality

10. Vail f. Hairilton, 85 N. Y. 453. Vermont.— Langdon v. Vermont, etc., K.

11. Collins V. Rea. 127 Mich. 273, 86 N. W. Co., 53 Vt. 228.

811. Washington.—(Circumstances under which
laf. Murray v. Beal, 23 Utah 548, 65 Pac. a corporation could not be heard in a court

726. of equity to plead its former incapacity to

13. Illinois.— West v. Madison County lend money on mortgage. Blair r. Metro-
Agricultural Bd., 82 111. 205; Aurora Agri- politan Sav. Bank, 27 Wash. 192, 67 Pac.

cultural, etc., Soc. v. Paddock, 80 111. 263; 609.

Ottawa Northern Plank Road Co. v. Murray, United States.— Dimpfel i: Ohio, etc., R.
15 111. 336. Co., 7 Fed. Cas. No. 3,918, 9 Biss. 127, opin-

lowa.— Beach v. Wakefield, 107 Iowa 567, ion by Drummond, J.

76 N. W. 688, 78 N. W. 197. 14. Ottawa Northern Plank Road Co. v.

Missouri.— Tyrrell v. Cairo, etc., R. Co., 7 Murray, 15 111. 336.

Mo. App. 294. 15. Parish v. Wheeler, 22 N. Y. 494.

New Jersey.— De Kay v. Voorhis, 36 N. J. 16. In re New Memphis Gaslight Co. Cases,
Eq. 37. 105 Tenn. 268, 60 S. W. 206.
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was wholly extrinsic to the mortgage." Where a banking corporation takes a
mortgage from a manufacturing corporation whereby it agrees to carry on the
business of the mortgagor, the agreement being ultra vires and void under the
banking corporation's governing statute and articles of incorporation, the mort-
gagee bank is not liable for a breach of the contract in the mortgage for the sale

of the goods, made \s^ the mortgagor corporation or its agent. ^' The validity of
a corporate mortgage is not affected by the fact that it was made while the cor-

poration was inchoate, before it had perfected its legal organization by filing its

final certificate, provided it was actually engaged in business as a de facto corpo-
ration, and afterward became a corporation de jure and received and enjoyed
the benefits accruing from the mortgage."

2. Authority of Ministerial Officers to Execute— a. Authorization by Direct-

ors— (i) In General. The ministerial officers of a corporation, for example,
the president and the cashier, have presumptively no authority to take so impor-
tant a step as the execution of a mortgage of the property of the corporation

;

but an authorization from the board of directors must in some form appear.

Where the governing statute of the corporation provides that all the affairs, con-

cerns, and property of the corporation shall be managed by a board of directors,

a mortgage of corporate realty, although formally executed by the president and
cashier of the company, is voidable, if it is shown that these officers had no
authority from the board of directors so to execute it.^ On principles elsewhere
considered,^^ an authorization by the directors to the ministerial officers of the
corporation, to execute even so important an instrument as a mortgage of its

properties, need not be shown by any formal resolution of their board ; ^ but the

presence of the corporate seal upon the instrument, with the signatures of the
proper officers, generally the president and secretary, is presumptive evidence
that the proper precedent authority had been given.^ If such officers execute

the instrument with the knowledge and concurrence of the directors, or with
their subsequent and long-continued acquiescence, it will be regarded as the act

of the corporation, although there was no precedent authority by a formal resolu-

tion or vote.^ Moreover the existence of the resolution may be proved by cir-

cumstances ; and the fact that it has not been recorded in the proper corporate

book will not render the mortgage invalid, provided it has been executed by its

president and secretary with the corporate seal attached.^ Still less is it neces-

sary that a corporate vote, authorizing the execution of a mortgage deed in its

behalf, should be evidenced by an instrument under the seal of the corporation
;

since it is not like an ordinary power of attorney to convey land. Nor is it

necessary that such a vote should be recorded with the deed, as in the case of an

ordinary conveyance under power of attorney.^'

(n) 'Where There Are No Directors. If the articles of incorporation,

do not provide for a board of directors, and if in fact there are no directors, then

the executive officers of the corporation to whom the management of its business

is committed by the articles may, with the consent of the other shareholders,

exercise the power of the corporation of mortgaging its property
"
27

17. Dickerman v. Northern Trust Co., 176 Co., 70 Cal. 144, 11 Pae. 590; Southern Cali-

U. S. 181, 20 S. Ct. 311, 44 L. ed. 423 [of- fornia Colony Assoc, v. Bustamente, 52 Cal.

firming 80 Fed. 450, 25 C. C. A. 549]. 192. See also supra, X, D, 1, j; XII, A, 2
18. Blitz V. Commonwealth Bank, 55 S. W. et seq.

697, 21 Ky. L. Rep. 1554. 2'4. Sherman v. Fiteh, 98 Mass. 59, opin-

19. Forest Glen Brick, etc., Co. v. Gade, ion by Wells, J.

55 111. App. 181. 35. Schallard v. Eel River Steam Nav. Co.,.

20. Leggett v. New Jersey Mfg., etc., Co., 70 Cal. 144. 11 Pao. 590.

1 N. J. Eq. 541, 23 Am. Dec. 728. 36. Beckwith v. Windsor Mfg. Co., 14
21. See supra, XII, A, 2 et seq. Conn. 594.

22. Sherman v. Fitch, 98 Mass. 59. Doc- 27. Bell, etc., Co. v. Kentucky Glass Works
trine recognized in England v. Dearborn, 141 Co., 106 Ky. 7, 48 S. W. 440, 50 S. W. 2,

Mass. 590, 6 N. E. 837. 1092, 20 Ky. L. Rep. 1089, 1684, 51 S. W. 180,.

23. Schallard v. Eel River Steam Nav. 21 Ky. L. Rep. 133, 156.

[XVIII, B, 1, r]



CORPORATIONS. [10 Cycj 1199

(hi) Whese Executive Offioebs Are Invested With All Functions
OF Directors and Directors Are Entirely Inactive. "Where the share-

holders of a corporation, by their direct act or acquiescence, invest the executive

officers of the company with the powers and functions of the board of directors

as a continuous and permanent arrangement, the board being entirely inactive,

and the officers discharging all its duties, a mortgage on the property of the cor-

poration, made and executed in its behalf by snch officers, is valid, although not
authorized by any vote of the shareholders or directors.^

b. Must Take Place at Meeting Duly Assembled— (i) In General. But in

the absence of circumstances of assent and acquiescence such as may afford cir-

cumstantial or presumptive evidence of a precedent authorization, then on prin-

ciples already discussed ^ the directors can give a valid authorization of so import-

ant a measure as a mortgage of the property of the corporation, only when acting

and consulting together as a board, duly assembled ; and if the charter pre-

scribes five members as necessary to a quorum, a mortgage authorized by a reso-

lution passed by the board when but four members are present will be a nullity.^"

So if the meeting is not assembled in conformity with the requirements of the

by-laws a mortgage authorized at the meeting will be invalid unless there is a

ratification by the subsequent approval of the minutes of the meeting at another
valid meeting of the board, or unless there is a ratification in some other form.^'

(n) Place of Meeting of Board— (a) Outside State. As the execution of

a mortgage is not what is called a constituent act, that is, an act affecting the
organization of the corporation itself, but a mere business act, it may, unless the

charter or governing statute otherwise provides, be authorized and executed at a

meeting held outside the state in which the corporation was created ;
'^ but it is not

so where the charter or governing statute of the corporation forbids meetings of

its directors to be held outside the limits of the state within which it is created

and exists, but such a mortgage is void, although the corporation is organized to

do business in the state where the mortgaged property is situated, and the mort-
gage is made to secure its only creditor in that state and to procure the means to

continue its business.^

(b) At What Place Within State. The fact that a mortgage is executed by
the officers of the corporation having authority in the premises, at a distance from
its home office, will not invalidate it where it is not repudiated by the directors

within a reasonable time.**

(hi) Notice of Meeting— (a) Necessity of Notice to All Directors Where
Meeting Is Not Stated Meeting— (1) General Eule, On principles already

discussed,'^ if the authorization takes place at other than a stated meeting of the

board of directors, notice must be given to all the directors, and all must have a

right to appear and be consulted, in order to the validity of the authorization

;

since, if any other rule were allowed to prevail, it would be possible, with a board
of twelve members, for four directors to convene a meeting of seven, by giving

notice to three, and withholding it from five others, and thus to bind the corpo-

ration by an act which has been in fact condemned by eight, that is to say, by
two thirds of the full board.^* The fact that a mortgage was made, not on a

charter day or a day appointed by law, but at a special meeting convened witbout

2f8. Cunningham v. German Ins. Bank, 101 155 Mo. 95^ So S. W. 989, 78 Am. St. Eep.
Fed. 977, 41 C. C. A. 609. 560.

2'9. See su'pra, IX, E, 1, a et seq. 34. Hailey First Nat. Bank v. G. V. B.

30. Coryell v. New Hope Delaware Bridge Mining Co., 89 Fed. 439.

Co., 9 N. J. Eq. 457. 35. See supra, IV, D, 2 et seq.; IX, F, 3, a
31. Curtin v. Salmon River Hydraulic Gold et seq.

Min., etc., Co., 130 Cal. 345, 62 Pac. 552, SO 36. Paola, etc., E. Co. v. Anderson County
Am. St. Eep. 132. Com'ra, 16 Kan. 302 icited with approval

33. Hervey v. Illinois Midland E. Co., 28 in Little Eock Bank v. McCarthy, 55 Ark.

Fed. 169. 473, 478, 18 S. W. 759, 29 Am. St. Eep.

33. Union Nat. Bank v. State Nat. Bank, 60].
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notice, verbal or written, to those directors who did not attend, did not enable a

subsequent creditor to impugn the mortgage and claim the proceeds of a sale of
the mortgaged property .''' The failure to give notice of the meeting becomes
immaterial, when all the persons having any beneficial interest as shareholders in

the property of the corporation ratify the act with full knowledge.^

(2) ExcEPTioiT TO Rule. Where a corporate mortgage was challenged on the

ground that its directors had not been duly notified, it was conceded by the

objecting counsel " that a director cannot put a stop to corporate business by
simply leaving its jurisdiction ; and that, if after a reasonable search, the parties

are unable to find him, the remaining directors may attend to the necessary affairs "
;

and this concession was quoted with approval by the court. This indicated to the

court that an exception to the rule which requires a notice to all the directors

might arise upon a concurrence of three conditions : (1) The impracticability of

the notice
; (2) the existence of an emergency for action ; and (3) a reasonable

necessity for the action taken. When therefore a mortgage of tlie property of a

corporation had been executed by a majority of its directors, at a meeting of which
an absent director had no notice, the conclusion was that it was not binding, in

the absence of a showing that it M'as impracticable to give notice, and that an
emergency existed demanding the immediate execution of the instrument.^^

(3) M^ETGAGEB JS^OT ChAEGEABLE WiTH KNOWLEDGE WhETHEE OE NoT
Notice Was Given. It has been held that the vaUdity of a corporate mortgage
executed by two of three directors is not affected by the fact that no notice of the

meeting of directors was given to the third director, in the absence of knowledge
by the mortgagee of want of such notice, as he is not bound to examine into the

subject.^

(b) Notice Must Be Personal Notice. The kind of notice which is to be
given, in the absence of a statutory prescription, has been already stated." It

must be a personal notice to each director ; and a written notice left at the usual

place of residence of a director, during the temporary absence of himself and
family, has been held insufficient.*^

e. Authority of General Agents, Superintendents, and Executive Committees.

It may be conceded that the general agent of a manufacturing corporation, in

one instance a person who held the two offices of president and treasurer, has no
power to mortgage all its personal property, except its book-accounts, to secure

the payment of a preexisting debt, without a previous authority communicated
in some form expressly or tacitly.^ But on the other hand where such a cor-

poration loosely commits all its business affairs to a superintendent, and. he
executes a chattel mortgage to secure a depositor who threatens to withdraw his

deposit, the mortgage will be sustained so as to allow the depositor a preference

on final distribution after insolvency." Again where the constitution of an asso-

ciation for the promotion of agricultural fairs provided for the election of an

executive committee, to be composed of three members of the board of directors,

wiio should be "competent to transact any official business, unless otherwise

instructed," and such committee was especially instructed to negotiate a loan, it

was held that they possessed the power to make a mortgage to secure the loan,

not by virtue of the special instruction, but under a general power in the

constitution.*^

37. Gordon v. Preston, 1 Watts (Pa.) 385, 43. Little Rock Bank v. McCarthy, 55

387, 26 Am. Deo. 75, opinion by Gibson, C. J. Ark. 473, 18 S. W. 759, 29 Am. St. Rep.
38. Nelson v. Hubbard, 96 Ala. 238, 11 00.

So. 428, 17 L. R. A. 375. 43. England v. Dearborn, 141 Mass. 590,

39. Little Rock Bank v. McCarthy, 55 6 N. E. 837. Compare supra, X, C, 3, a
Ark. 473, 18 S. W. 759, 29 Am. St. Rep. et seq.

60. 44. Poole v. West Point Butter, etc., As-
40. Kuser v. Wright, 52 N. J. Eq. 825, soc, 30 Fed. 513.

31 Atl. 397. 45. Taylor v. West Alabama Agricultural,
41. See supra, IV, D, 12. etc., Assoc, 68 Ala. 229,
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d. Status of Mortgages Executed Without Proper Authority. The natural

suggestion upon this subject would be that a mortgage executed without proper

authority is, like any other act done by an assumed agent without proper authority,

in the absence of a ratification or of circumstances of estoppel, void.^

e. Circumstances Which Do Not Invalidate Corporate Mortgages. A mortgage
given by a corporation is not rendered invalid by the fact that the instrument
fails to show the authority of the officers of the corporation to borrow the money
to secure which the mortgage was executed ; since, the corporation having received

the money, such authority will be presumed.^' Nor is a chattel mortgage rendered
invalid by the circumstance that it was acknowledged three days before the

passage of the resolution by which its execution was authorized, where it was not

delivered and filed for record until after the passage of the resolution.^

f . Construction of Various Resolutions of Directors and of Other Instruments
Authorizing Corporate Mortgages. An express authority conferred by the share-

holders upon the ministerial officers of the corporation to prepare and execute
mortgages for the purpose of borrowing money carries with it an implied author-

ity to prepare and execute bonds for the payment of the money as one of the

usual evidences of the loan, and the execution of the mortgages reciting the bonds
is tantamount to a ratification of them.*' Authority conferred by a corporation

upon its president to execute a mortgage does not carry with it by implication an
authority to execute, in addition thereto, a collateral undertaking with a second
lien to a stranger.^ The omission in the resolution of the corporation to state

who the president is, or wlio it is that is authorized to execute and deliver the

mortgage as president of the corporation, is cured by the authentication and seal

of the corporation affixed to the mortgage purporting to be executed by him as

president and in its name.^' A resolution of the board of directors of a corpora-

tion that the bonds ordered to be issued shall be secured by mortgage, " with the

usual covenants and agreements to fully secure the payment of said bonds,"
authorizes the insertion of a covenant that the trustee shall be entitled to just

compensation and shall be reimbursed for all necessary expenditures, " including

expenses of all necessary attorneys, counsel, or agents in and about said trust." ^'

Others will be briefly noted in the margin.^'

g. Mortgages Made by Promoters Prior to Organization. If the promoters of

a private corporation assume to act as directors before the corporation has been
regularly organized, and in that character issue bonds of the supposed corporation

and make a mortgage securing them, and if, after the company has become organ-

46. Broughton v. Jones, 120 Mich. 462, thorizes the insertion of a provision for a
79 N. W. 691 (chattel mortgage executed foreclosure upon default of payment of in-

without meeting of shareholders, and it not terest for six months.
being shown that all of them consented Indiana.— Greensburgh, etc., Turnpike Co.
thereto, treated as void) ; Union Nat. Bank v. McCormick, 45 lud. 239, holding that a
17. State Nat. Bank, 155 Mo. 95, 55 S. W. resolution authorizing a mortgage of the

989, 78 Am. St. Rep. 560 (mortgage author- whole authorizes a mortgage of part,

ized at a meeting of the directors held out- Iowa.— Shaver v. Hardin, 82 Iowa 378,

side the state contrary to the charter). 48 N. W. 68, what language authorizes the
47. Turner v. Kingston Lumber Co., 106 giving of a new note for old indebtedness

Tenn. 1, 58 S. W. 854 [affirming (Tenn. Ch. and the execution of a mortgage securing
App. 1900, 59 S. W. 410]. it.

48. Gilbert v. Sprague, 88 111. App. 508. Maine.— Fitch c. Lewiston Steam Mill Co.,

49. Pomeroy v. New York Smelting, etc., 80 Me. 34, 12 Atl. 732, language sufficient to
Co., (N. J. Ch. 1901) 48 Atl. 395. confer authority, especially after eight

50. Bangor, etc., E. Co. v. American Ban- years' recognition of the corporation.

gor Slate Co., 203 Pa. St. 6, 52 Atl. 40. England.— Howard v. Patent Ivory Mfg.
51. Gilbert v. Sprague, 88 111. App. 508. Co., 38 Ch. D. 156, 57 L. J. Ch. 878, 58

52. Southern California Motor Road Co. v. h. T. Rep. N. S. 395, 36 Wkly. Rep. 801,

Union L. & T. Co., 64 Fed. 450, 12 C. C. A. holding that authority to mortgage all or
215. any part of the company's " properties or

53. Alaiama.— Savannah, etc., R. Co. v. rights " authorizes a mortgage of uncalled
Lancaster, 62 Ala. 555, what language au- capital.

[76] [XVIII, B, 2, g]
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ized, the directors authorize a sale of the bonds and a delivery of the mortgage,
this will be equivalent to an original authority to issue the bonds and to execute

the mortgage, and will render the question of the power of the promoters to bind
the future corporation immaterial.^

h. Ratifleation of Informal or Invalid Corporate Mortgages. This question

depends upon principles already considered and amplified.^^ It is therefore

thought suificient for the present purpose to refer to some additional decisions in

the marginal note.^^

i. Release of Corporate Mortgages. The president of a corporation has no
power by virtue of his office to release a mortgage given to the corporation, with-

out a general or special authorization.''

54. Wood V. Whelen, 93 111. 153. The
validity of bonds and mortgage securing the
same, issued by a defectively organized cor-

poration, was established in Bergan v. Por
poise Fishing Co., 42 N. J. Eq. 397, 8 Atl.

623 [reversing 41 N. J. Eq. 238, 3 Atl. 404]
Similarly see Burhop v. Milwaukee, 21 Wis<
257.

55. See supra, XV. "

56. Cozart v. Georgia R., etc., Co., 54 Ga.

379; Richards v. Merrimack, etc., R. Co.,

44 N. H. 127. Such a mortgage is not rati-

fied by the mere act of levying an assess-

ment upon shareholders to pay the debt

secured. Alta Silver Min. Co. v. Alta Placer
Min. Co., 78 Cal. 629, 21 Pac. 373. Such
a mortgage, where the power of directors to

make it is disputed, is ratified by the act

of the shareholders at a subsequent annual
meeting, approving the minutes of the board

of directors which authorized the borrowing

of the money and the giving of the mort-

gage. Aurora Agricultural, etc., Soc. v. Pad-

dock, 80 111. 263. Ratification by acqui-

escence until the money is expended. Brown-
ing V. Mullins, 13 S. W. 427, 12 Ky. L. Rep.

41. That the prior assent of the directors

to the execution of a mortgage by the presi-

dent and secretary, without a formal meeting

of the board, with full knowledge of the

facts, will be equivalent to a ratification

by the board was held in Nevada Nickel

Syndicate v. National Nickel Co., 96 Fed.

133. Circumstances under which a long de-

lay by the shareholders to bring an action

for the cancellation of the bonds and mort-

gage deed of trust securing them does not

cut off their right to equitable relief. Chi-

cago V. Cameron, 120 111. 447, 11 N. E.

899. Proceedings for the judicial confirma-

tion of the validity of bonds of irrigating

districts, under Cal. Stat. (1889), p. 212,

see Modesto Irr. Dist. v. Tregea, 88 Cal. 334,

26 Pac. 237. When a ratification of a part

of such a transaction as the creation of

the debt and the giving of a note for it

ratifies the whole and confirms the mort-
gage see Krider v. Western College, 31 Iowa
547.

57. Smith ». Smith, 117 Mass. 72. Where
a mortgage deed of trust only authorizes
the trustee to release certain water rights

on their sale for a specified price, on the
price being paid to the trustee to apply
on the mortgage, a, release is invalid un-

[XVIII, B, 2, g]

less made in furtherance of such a sale.

Lamar Land, etc., Co. v. Belknap Sav. Bank,
28 Colo. 344, 64 Pac. 210, holding further
that where a trust deed given by a land
company authorizes the trustee to release

water claims sold by the company, on re-

ceipt of the price to apply on the mortgage,
and no water rights are sold, but the trustee
advances money to pay interest on the mort-
gage, a release of such water rights by the
trustee to the mortgagor or its successors,

after a repayment of such interest to the trus-
tee, is wrongful; since the payment of the
interest is for the protection of the mort-
gagor or, its successors. Release of a mort-
gage given to a corporation, executed by
its officers fraudulently and without author-
ity, does not bind the corporation. Olney
Loan, etc., Assoc, v. Rush, 97 111. App. 349.

Where the treasurer of a savings-bank, who
had been authorized by a vote of the trus-
tees to discharge and release mortgages,
fraudulently interpolated in the record of

the vote the word " assign " between the
words " discharge " and " release," it was
held that as between the bank and one who,
misled by the record, took an assignment of
a mortgage for value and in good faith the
bank must bear the loss. Holden v. Phelps,
141 Mass. 456, 5 N. E. 815.

Other incidents of corporate mortgages.—
Filing for record and recording, under New
York statutes. Guaranty Trust Co. «. Troy
Steel Co., 33 Misc. (N. Y.) 484, 68 N. Y^.

Suppl. 915.
_
Filing copy of articles of in-

corporation in county where the mortgaged
land is situated not necessary under Cali-

fornia statutes. Savings, etc., Soc. v. Mc-
Keon, 120 Cal. 177, 52 Pac. 305 [distin-

guishing California Sav., etc., Soc. v. Har-
ris, 111 Cal. 133, 43 Pac. 525; Ontario State
Bank v. Tibbits, 80 Cal. 68, 22 Pac. 66],
That notice to the secretary of a building
and loan association, who is also presi-

dent of a bank, acquired while acting as
president of the bank, of a prior unrecorded
mortgage on property on which the build-

ing association accepted mortgages a year
later, is not of itself notice to the building
association of the prior mortgage see As-
bury Park Bldg., etc., Assoc, v. Shepherd,
(N. J. Ch. 1901) 50 Atl. 65. Advances
made on condition that the lender have con-
trol of the corporation not fraudulent in
law. Kitchen v. St. Louis, etc., R. Co.,
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j. Equitable Liens and Mortgages— (i) In General. If a corporation or its

directors have power in a given case to create a mortgage or pledge of tlie com-
pany's property to secure a debt, and the instruments by which it is sought to carry
into efEect this intention are imperfectly executed, equity will give effect to them
and hold them a valid pledge upon the property, on the familiar principle that

what is agreed to be done is considered as done.^ An obvious exception to this

doctrine is that it cannot be invoked to the prejudice of subsequent creditors and
hona fide purchasers without notice. But the mere fact that the money advanced
by a creditor was to meet the most pressing necessities of the corporation, and
was used for the most meritorious corporate purposes, does not necessarily create

an equitable lien in favor of such creditor as against prior mortgagees. It was so

held where a creditor had advanced moneys for the payment of interest on the
debentures of the corporation, and for taxes, and for the purchase of its right of

way.^'

(ii) Equity Will Give Effect to Informal Corporate Mortgage
Against Subsequent Purchaser With Notice. This results from the prin-

ciple of the preceding paragraph. Thus a mortgage made by the president of a
corporation, in pursuance of authority thereto, and executed by him without the
formality of the corporate seal, will receive effect in equity, as against the holders

of bonds under subsequent mortgages, who have notice through their respective

trustees of the first encumbrance.*
(m) When Equity Will Reform Informal Corporate Mortgages. So

the power which courts of equity possess to reform a deed to make it conform to

the agreement of the parties will be exercised to reform a deed of trust of cor-

porate property intended to be the deed of the corporation, but executed by its

officers in their own names.^' Accordingly where a corporate mortgage was not
executed in the corporate name, but showed on its face that it was the mortgage
of the corporation, a decree foreclosing it was sustained.^^

XIX. TORTS AND CRIMES OF CORPORATIONS.

A. Civil Liability of Copporations For Torts—^l. General Rule That Cor-

PORATioNS Are Liable For Torts of Their Agents. Disregarding ancient theories

and fictions the modern law is that whenever the agent of a corporation, proceed-

ing within the general scope of its powers and of the powers delegated by it to

him, commits a wrong, the corporation must pay damages to the person injured,

just as a natural person would be compelled to do under like circumstances.^

69 Mo. 224. That the trustee in a cor- held in Barron v. Burrill, 86 Me. 72, 29

porate mortgage may under the general prin- Atl. 938. Complication of circumstances un-

ciples of equity maintain a suit to cancel der which the bondholders of a corpora-

a lease executed by the officers of the cor- tion were entitled to recover back one thou-

poration upon the mortgaged premises at a sand shares of the corporate stock wrong-
time when the corporation is in default in fully diverted by the shareholders see Great
the payment of interest, which lease is made Western Min., etc., Co. v. Harris, 111 Fed.

in opposition to the wishes of a majority of 38.

the shareholders, see Guardian Trust Co. v. 58. Matter of Strand Music Hall Co., 3

White Cliffs Portland Cement, etc., Co., 109 De G. J. & S. 147, 13 L. T. Eep. N. S. 177,

Fed. 523. That a proviso in a mortgage 14 Wkly. Kep. 6, 68 Eng. Ch. 113.

securing corporate bonds that if the inter- 59. Coe v. Columbus, etc., E. Co., 10 Ohio

est should be in default for ninety days the St. 372, 75 Am. Dec. 518.

whole of the principal of all outstanding 60. Mobile, etc., R. Co. v. Talman, 15 Ala.

bonds should become due should not be con- 472 (instrument not signed or sealed by
strued as requiring the option to be exer- the company itself, but by the agent
cised by all of the bondholders was held merely) ; Miller v. Rutland, etc., R. Co.,

in Atlantic Trust Co. v. Crystal Water Co., 36 Vt. 452.

72 N. Y. App. Div. 539, 76 N. Y. Suppl. 61. West v. Madison County Agricultural

647. That a debt arising from the assump- Bd., 82 111. 205.

tion of a mortgage by a corporation, and 63. Ottawa Northern Plank Road Co. v.

an agreement to pay it as part of the pur- Murray, 15 111. 336.

chase-money of the mortgaged land, is not 63. Illinois.— Chicago, etc., R. Co. /;.

a mortgage debt of the corporation was Sykes, 96 111. 162 [with which compare Illi-

[XIX, A, 1]
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2. Are Liable on Same Footing as Individuals. It is but another way of stating

the doctrine under consideration to say that private corporations, in respect of

their liability for the acts of their agents or servants, stand before the law on the

same footing as individuals.^

nois Cent. R. Co. v. Downey, 18 111. 259;
Arasmith v. Temple, 11 111. App. 39; Chicago,
etc., R. Co. v. Casey, 9 111. App. 632] ; North-
western R. Co. «. Hack, 66 111. 238; Chicago,

etc., R. Co. V. Dickson, 63 111. 151, 14 Am.
Rep. 114.

Massachusetts.— Haskell v. New Bedford,
108 Mass. 208; Hawks v. Charlemont, 107
Mass. 414; Oliver v. Worcester, 102 Mass.
489, 3 Am. Rep. 485; Bigelow v. Randolph,
14 Gray 541; Moore v. Fitchburg R. Corp.,

4 Gray 465, 64 Am. Dec. 83; Thayer v. Bos-
ton, 19 Pick. 511, 31 Am. Deo. 157; Baker
V. Boston, 12 Pick. 184, 22 Am. Dec. 421;
Riddle v. Proprietors Merrimack River
Locks, etc., 7 Mass. 169, 5 Am. Dec. 35.

Missouri.— Alexander v. Relfe, 74 Mo. 495.
New York.— New York, etc., R. Co. v.

Schuyler, 34 N. Y. 30.

Ohio.— Cincinnati v. Penny, 21 Ohio St.

499, S Am. Rep. 73; Western College v.

Cleveland, 12 Ohio St. 375; Crawford v.

Delaware, 7 Ohio St. 459; Rhodes v. Cleve-
land, 10 Ohio 159, 36 Am. Dec. 82; Scovil
V. Geddings, 7 Ohio 211, Pt. II; Goodloe v.

Cincinnati, 4 Ohio 500, 22 Am. Dec. 764.
Pennsylvania.— Chestnut Hill, etc.. Turn-

pike Co. V. Rutter, 4 Serg. & R, 6, 8 Am.
Dec. 075.

United States.— Clark v. Washington, 12
Wheat. 40, 6 L. ed. 544.

England.— Smith v. Birmingham, etc.. Gas
Light Co., I A. & E. 526, 3 L. J. K. B. 165,
3 N. & M. 771, 28 E. C. L. 254; Yarborough
V. Bank of England, 16 East 6, 14 Rev. Rep.
272.

See 12 Cent. Dig. tit. " Corporations,"
§ 1903.

,
The scope of the liability and the reasons

supporting it are clearly stated by Shaw,
C. J., in Thayer v. Boston, 19 Pick. (Mass.)
511, 31 Am. Dec. 157.

64. Alabama.— Jordan v. Alabama, etc., R.
Co., 74 Ala. 85, 49 Am. Rep. 800.

Connecticut.— Goodspeed v. East Haddam
Bank, 22 Conn. 530, 58 Am. Dec. 439.
Delaware.— Wilson v. Rockland Mfg. Co., 2

Harr. 67.

Illinois.— Illinois Cent. R. Co. r. Hammer,
72 111. 347; Illinois Cent. R. Co. v. Read, 37
111. 484, 87 Am. Dee. 260; St. Louis, etc.,

R. Co. V. Dalby, 19 111. 353.
Indiana.— Pittsburgh, etc., R. Co. v. Ruby,

38 Ind. 294, 10 Am. Pep. 111.
Iowa.— Donaldson v. Mississippi, etc., R.

Co., 18 Iowa 280, 87 Am. Dec. 391.
Kansas.— Wheeler, etc., Co. v. Boyce, 36

Kan. 350, 59 Am. Rep. 571; Western News
Co. V. Wilmarth, 33 Kan. 510; Kansas Pac.
R. Co. f. Little, 19 Kan. 267; Kansas Pac.
R. Co. V. Kessler, 18 Kan. 523; Missouri,
etc., R. Co. V. Weaver, 16 Kan. 456; Leaven-
worth, etc., R. Co. I. Rice, 10 Kan. 426.
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Kentucky.— Louisville, etc., R. Co. v. Col-

lins, 2 Duv. 114, 87 Am. Dec. 486.

Louisiana.— Vinas v. Merchants' Mut. Ins.

Co., 27 La. Ann. 367; Ware v. Barataria, etc..

Canal Co., 15 La. 169, 35 Am. Dec. 189, per
Morphy, J.

Maine.— Goddard v. Grand Trunk R. Co.,

57 Me. 202, 2 Am. Rep. 39.

Maryland.— Baltimore, etc., R. Co. v.

Blocher, 27 Md. 277.
Massachusetts.— Reed i). Home Sav. Bank,

130 Mass. 443, 39 Am. Rep. 468; Haskell v.

New Bedford, 108 Mass. i.J8 ; Hawks v. Char-
lemont, 107 Mass. 414; Oliver v. Worcester,
102 Mass. 489, 3 Am. Rep. 485; Moore v.

Fitchburg R. Co., 4 Gray 465, 64 Am. Dec.

83; Lowell v. Boston, etc., R. Corp. 23 Pick.

24, 34 Am. Dec. 33; Thayer v. Boston, 19

Pick. 511, 31 Am. Dec. 157.

Michigan.—Bath v. Caton, 37 Mich. 199.

Mississippi.—Williams v. Planters' Ins. Co.,

57 Miss. 759, 34 Am. Rep. 494; New Orleans,
etc., R. Co. V. Bailey, 40 Miss. 395.

Missouri.— Boogher v. Life Assoc, of Amer-
ica, 75 Mo. 319, 42 Am. Rep. 413.

New Hampshire.—Hopkins v. Atlantic, etc.,

R. Co., 36 N. H. 9, 72 Am. Dec. 287, opinion
by Perley, C. J.

New Jersey.— Vance v. Erie R. Co., 32
N. J. L. 334, 90 Am. Dec. 665.

Neio York.— Booth v. Farmers', etc.. Bank,
50 N. Y. 396; Lee v. Sandy Hill, 40 N. Y.
442; New York, etc., R. Co. v. Schuy-
ler, 34 N. Y. 30; First Baptist Church v.

Scheneotady, etc., R. Co., 5 Barb. 79; Blood-
good V. Mohawk, etc., R. Co., 18 Wend. 9, 31
Am. Dec. 313.

North Carolina.— Peebles v. Patapsco
Guano Co., 77 N. C. 233, 24 Am. Rep. 447;
Meares v. Wilmington, 31 N. C. 73, 49 Am.
Dec. 412.

Oldo.— Atlantic, etc., R. Co. v. Dunn, 19

Ohio St. 162, 2 Am. Rep. 382; Pittsburg,

etc., R. Co. V. Slusser, 19 Ohio St. 157 ; Little

Miami R. Co. v. Stevens, 20 Ohio 415.

Pennsylvania.— Fenton v. Wilson Sewing
Mach. Co., 9 Phila. 189, 31 Leg. Int. 132.

South Carolina.— Redding v. South Caro-

lina R. Co., 3 S. C. 1, 16 Am. Rep. 681 ; Main
V. Northeastern R. Co., 12 Rich. 82, 75 Am.
Dec. 725.

Tennessee.— Wheless v. Second Nat. Bank,
1 Baxt. 469, 25 Am. Rep. 783.

Texas.— Hays v. Houston, etc., R. Co., 46
Tex. 272.

Vermont.— Lyman v. White River Bridge
Co., 2 Aik. 255, 16 Am. Dec. 705.

United States.— Milwaukee, etc., R. Co. v.

Arms, 91 U. S. 489, 23 L. ed. 374; Merchants'
Nat. Bank v. State Nat. Bank, 10 Wall. 604,
19 L. ed. 1008; Philadelphia, etc., R. Co. v.

Quigley, 21 How. 202, 16 L. ed. 73; Clark v.

Washington, 12 Wheat. 40, 6 L. ed. 544.
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3. Liable For Torts Committed by Agent or Servant Within Scope of His

Employment— a. Rule Stated. Under the rule of respondeat superior,̂ a corpo-

ration is civilly liable for torts committed by its agent or servant while acting

within the scope of his employment, although the corporation neither authorized

the doing of the particular act nor ratiiied it iafter it was done.^J^

b. Although He May Have Exceeded His Orders. This is true although the

agent or servant may have exceeded his orders.^^

e. Or Acted Without Orders or Against Orders. The rule applies equally

whether the principal or master is a natural person or a corporation in cases where
the agent or servant in doing the wrong acts without orders or even against orders,

provided the act is done within the scope of his employment, and not outside of

his employment for the purpose of accomplishing some object of his own.^''

England.— Smith v. Birmingham, etc., Gas
Light Co., 1 A. & E. 526, 3 L. J. K. B. 165, 3
N. & M. 771, 28 E. C. L. 254; Maund v. Mon-
mouthshire Canal Co., C. & M. 606, 41 E. C. L.

330, 2 Dowl. N. S. 113, 6 Jur. 932, II L. J.

C. P. 317, 4 M. & G. 452, 43 E. C. L. 452, 3

E. & Can. Cas. 159, 5 Scott N. E. 457 ; Rex v.

Medley, 6 C. & P. 292, 25 E. C. L. 439; Yar-
borough V. Bank of England, 16 East 6, 14
Rev. Rep. 272.

See 12 Cent. Dig. tit. " Corporations,''

§ 1903.

65. Arkansas.— St. Louis, etc., R. Co. v.

Hackett, 58 Ark. 381, 24 S. W. 881, 41 Am.
St. Rep. 105 ; Duggins v, Watson, 15 Ark. 118,
60 Am. Dec. 560.

Illinois.— Consolidated Ice Mach. Co. v.

Keifer, 134 111. 481, 25 N. E. 799, 23 Am. St.

Rep. 688, 10 L. R. A. 696 ; Toledo, etc., R. Co.

V. Harmon, 47 111. 298, 95 Am. Dec. 489.

Indiana.— Pittsburgh, etc., R. Co. v. Kirk,
102 Ind. 399, 1 ISf. E. 849, 52 Am. Rep. 675

;

Indianapolis, etc., R.. Co. v. Anthony, 43 Ind.

183.

Iowa.— Lewis v. Schultz, 98 Iowa 341, 67
N. W. 266.

Kamsas.— Atchison, etc., R. Co. v. Randall,
40 Kan. 421, 19 Pao. 783.

Massachusetts.— Hickey v. Merchants', etc.,

Transp. Co., 152 Mass. 39, 24 N. E. 860;
Southwick V. Estes, 7 Cush. 385; Powell v.

Deveney, 3 Cush. 300, 50 Am. Dec. 738.

Michiga/n.— Engel v. Smith, 82 Mich. 1, 46
N. W. 21, 21 Am. St. Rep. 549.

Minnesota.— EUegard v. Ackland, 43 Minn.
352, 45 N. W. 715.

Missouri.— Hae'hl v. Wabash R. Co., 119

Mo. 325, 24 S. W. 737 ; Garretzen v. Duenckel,

50 Mo. 104, 11 Am. Rep. 405; Meade v. Chi-

cago, etc., R. Co., 68 Mo. App. 92 ; Schmidt v.

Adams, 18 Mo. App. 432.

New Jersey.—^McCann v. Consolidated Trac-

tion Co., 59 N. J. L. 481, 36 Atl. 888, 38
L. R. A. 236 (although the act was not neces-

sary for the proper performance of the serv-

ant's duty to his master, or was even contrary

to the master's orders) ; Driscoll v. Carlin, 50
N. J. L. 28, 11 Atl. 482; Paulmier v. Erie R.

Co., 34 N. J. L. 151.

New Yorh.— Cosgrove v. Ogden, 49 N. Y.

255, 10 Am. Rep. 361 ; Higgins v. Watervliet

Turnpike, etc., Co., 46 N". Y. 23, 7 Am. Rep.

293 ; Montgomery v. Sartirano, 16 N. Y. App.

Div. 95, 44 N. Y. Suppl. 1066 (porter of lodg-

ing-house keeper using unnecessary force in

ejecting an intruder) ; Clark v. Koehler, 46
Hun 536, 12 N. Y. St. 573 ; Haack v. Fearing,
6 Rob. 528, 35 How. Pr. 459 ; Leviness v. Post,

6 Daly 321; McCauley v. Hutkoff, 20 Misc.

97, 45 N. Y. Suppl. 85.

Pennsylvania.— McClung v. Dearborne, 134
Pa. St. 396, 19 Atl. 698, 26 Wkly. Notes Cas.

42, 19 Am. St. Rep. 708, 8 L. R. A. 204.

Texas.— Cook v. Houston Direct Nav. Co.,

76 Tex. 353, 13 S. W. 475, 18 Am. St. Rep. 52.

West Virginia.— Gregory v. Ohio River R.
Co., 37 W. Va. 606, 16 S. E. 819.

United States.— Singer Mfg. Co. v. Rahn,
132 U. S. 518, 10 S. Ct. 175, 33 L. ed. 440;
Philadelphia, etc., R. Co. v. Derby, 14 How.
468, 14 L. ed. 502; Heenrich v. Pullman
Palace Car Co., 20 Fed. 100.

England.— Whatman v. Pearson, L. R. 3
C. P. 422, 37 L. J. C. P. 156, 18 L. T. Rep.
N. S. 290, 16 Wkly. Rep. 649; Reg. v. Ste-

phens, L. R. I. Q. B. 702, 12 Jur. N. S.

961, 35 L. J. Q. B. 251, 14 L. T. Rep. N. S.

593, 14 Wkly. Rep. 859; Page v. Defries, 7
B. & S. 137 [overruling Lamb v. Palk, 9

0. & P. 629, 38 E. C. L. 367] ; Rex v. Medley,
6 C. & P. 292, 25 E. C. L. 439; Limpus v.

London Gen. Omnibus Co., 1 H. & C. 526, 9
Jur. N. S. 333, 32 L. J. Exch, 34, 7 L. T. Rep.
N. S. 641, 11 Wkly. Rep. 149.

See 12 Cent. Dig. tit. " Corporations,"

§ 1903.

66. Indiana.— Pittsburgh, etc., R. Co. v.

Kirk, 102 Ind. 399, 1 N. E. 849, 52 Am. Rep.
675.

Massachusetts.— Hickey v. Merchants', etc,

Transp. Co., 152 Mass. 39, 24 N. E. 860.
Missouri.— Meade v. (Siicago, etc., R. Co.,

68 Mo. App. 92.

New York.— Leviness v. Post, 6 Daly 321.
England.— Page v. Defries, 7 B. & S. 137

[overruling Lamb v. Palk, 9 C. & P. 629, 38
E. C. L. 367].

67. Arkansas.— St. Louis R. Co. v. Hack-
ett,. 58 Ark. 381, 24 S. W. 881; Duggins v.

Watson, 15 Ark. 118, 16 Am. Dec. 560.
Illinois.— Consolidated Ice Mach. Co. v.

Keifer, 134 III. 481, 25 N. E. 799, 23 Am. St.

Rep. 688, 10 L. R. A. 696 ; Toledo, etc., R. Co.
V. Harmon, 47 111. 298, 95 Am. Dee. 489.

Iowa.— Lewis v. Schultz, 98 Iowa 341, 67
N. W. 266.

[XIX, A, 3, e]



1206 [10 Cye.J CORPORATIONS

d. Op Acted in Fraud of His Own Principal, Other Party to Transaction Beingr

Innocent. The rule applies so as to charge the principal or master with liability

for the fraud of the agent, even though the fraud was directed against the prin-

cipal liimself, provided the other party to the transaction was innocent.^

4. Not Liable Where Agent or Servant Steps Outside Line of His Employment

TO Accomplish Some Purpose of His Own— a. Rule Stated. A well-defined excep-

tion to the rule, and a distinction which should be constantly kept in mind, is

between cases where tlie agent or servant is acting within the general scope of his

employment, and where he steps outside the line or scope of his employment and
commits the wrong, to accomplish some purpose, not of his principal or master,

but of his own.*'

b. Mode of Proving Agency and Scope of Authority— (i) In Oeneral. This

calls up the question of the mode of proving the fact of agency and the scope of

the authority of agents and servants, a question which has already been considered.™

(ii) By Proving Habit op Acting. Whether a corporation has made a
delegation of authority large enough to bring within its scope the particular tort

for which it is sought to make it civilly liable may be proved, as in other cases of

agency, by proving the corporation's habit of acting." Thus where it is proved
that a railroad company permits its engineers to allow their firemen to handle the

locomotives, and damages are caused by the incompetency of a fireman when
temporarily so acting, the company will be liable therefor.''^

(m) AuTSORizATioN Under Seal or bt Matter op Record Not Neces-
sary. In determining whether a tort, committed by the agent or servant of a

corporation, was done within the scope of his employment so as to charge the

Kansas.— Atchison, etc., R. Co. v. Randall,
40 Kan. 421, 19 Pae. 783.

Massachusetts.—Southwick f. Estes, 7 Cush.

385; Powell v. Deveney, 3 Cush. 300, 50 Am.
Dec. 738.

Michigan.— Engel v. Smith, 82 Mich. 1, 46
N. W. 21, 21 Am. St. Rep. 549.

Minnesota.— Bllegard v. Ackland, 43 Minn.
352, 45 N. W. 715.

Missouri.—Haehl v. Wabash R. Co., 119 Mo.
325, 24 S. W. 737; Garretzen v. Duenckel, 50
Mo. 104, 11 Am. Rep. 405; Meade v. Chicago,

etc., R. Co., 68 Mo. App. 92; Schmidt v.

Adams, 18 Mo. App. 432.

New Jersey.—McCann v. Consolidated Trac-

tion Co., 59 N. J. L. 481, 36 Atl. 888, 38

L. R. A. 236 (although the act was not neces-

sary for the proper performance of the serv-

ant's duty to his master, or was even contrary

to the master's orders) ; Driscoll v. Carlin,

50 N. J. L. 28, 11 Atl. 482; Paulmier v. Erie

R. Co., 34 N. J. L. 151.

New York.— Cosgrove v. Ogden, 49 N. Y.

255, 10 Am. Rep. 361; Higgins v. Watervliet
Turnpike, etc., R. Co., 46 N. Y. 23, 7 Am.
Rep. 293; Montgomery v. Sartirano, 16 N. Y.

App. Div. 95, 44 N. Y. Suppl. 1066 (porter

of lodging-house keeper using unnecessary
force in ejecting intruder) ; Clark v. Koehler,

46 Hun 536, 12 N. Y. St. 573; Haaek v. Fear-
ing, 5 Rob. 528, 35 How. Pr. 459; McCauley
V. Hutkoff, 20 Misc. 97, 45 N. Y. Suppl.
85.

Oregon.— Oliver t. North Pacific Transp.
Co., 3 Greg. 84.

Pennsylvania.— McClung v. Dearborne, 134
Pa. St. 396, 19 Atl. 698, 26 Wkly. Notes Cas.

42, 8 L. R. A. 204.
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Texas.— Cook v. Houston Direct Nav. Co.,

76 Tex. 353, 13 S. W. 475, 18 Am. St. Rep. 52.

West Virginia.— Gregory v. Ohio River R.
Co., 37 W. Va. 606, 16 S. E. 819.

United States.— Singer Mfg. Co. v. Rahn,
132 U. S. 518, 10 S. Ct. 175, 33 L. ed. 440;
Philadelphia, etc., R. Co. v. Derby, 14 How.
468, 14 L. ed. 502; Heeurich v. Pullman Pal-

ace Car Co., 20 Fed. 100.

England.— Betts v. De Vitre, L. R. 3 Ch.

429, 37 L. J. Ch. 325, 18 L. T. Rep. N. S. 165,

5 New Rep. 165, 16 Wkly. Rep. 529 ; Whatman
V. Pearson, L. R. 3 C. P. 422, 37 L. J. C. P.

156, 18 L. T. Rep. N. S. 290, 16 Wkly. Rep.
649; Reg. v. Stephens, L. R. 1 Q. B. 702, 12

Jur. N. S. 961, 35 L. J. Q. B. 251, 14 L. T.

Rep. N. S. 593, 14 Wkly. Rep. 859; Rex r.

Medley, 6 C. & P. 292, 25 E. C. L. 439; Lim-
pus I'. London Gen. Omnibus Co., 1 H. & C.

626, 9 Jur. N. S. 333, 32 L. J. Exch. 34, 7

L. T. Rep. N. S. 641, 11 Wkly. Rep. 149.

68. Thus where the general manager of a
corporation who was authorized to collect its

checks, etc., presented a check belonging to

it to a bank for payment, and the bank over-

paid him by mistake, it was held that the cor-

poration, whose agent he was, was liable to

the bank for the overpayment, without regard
to whether he accounted to the corporation for

the amount or not. Kansas Lumber Co. Jr. v.

Central Bank, 34 Kan. 635, 9 Pac. 751.

69. Redding v. South Carolina R. Co., 3

S. C. 1, 16 Am. Rep. 681.

70. See supra, X, D, 1, f, (i) et seq.

71. Thayer v. Boston, 19 Pick. (Mass.) 511,

31 Am. Dec. 157, per Shaw, C. J.

72. Harper v. Indianapolis, etc., R. Co.,

47 Mo. 567, 4 Am. Rep. 353.
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corporation, it is not necessary to prove that the agent had such authority under
the corporate seal, nor is it necessary to prove an order entered on the books of

the corporation.'^

e. Whether Question of Fact For Jury. It has been held that the question

whether a given act was done within the scope of the employment of the actor is

a question of fact for a jury ;
'* but this will manifestly depend upon the state of

the evidence, as in other cases ; and where the facts are settled or undisputed the

conclusion will often be a conclusion of law to be drawn by the court.''

5. Not Liable For Torts of Independent Contractors. Another principle is

that a corporation, in common with an individual, is not liable for torts committed

by independent contractors or by their servants with whom the corporation con-

tracts for the doing of a specific piece of work, leaving the contractor to his own
methods and to the employment and control of his own servants, but holding him
responsible only for the production of certain results. The distinction is between
the case where the contractor engages to produce certain results merely, and
where the proprietor reserves control over him with respect to his methods a,nd

the conduct of the men whom he employs. In the former case the proprietor is

not liable for the torts of the contractor ; in the latter case he is.'* This subject

is treated in the leading works on the law of negligence, and as it does not apper-

tain specially to corporations it will not be further pursued here."

6. Corporations Are Liable For Ultra Vires Torts— a. In GeneraL Accord-

ing to strict logic, a corporation has no power to commit a tort, since the legisla-

ture has not conferred upon it any such power, and therefore it cannot commit a

tort at all, every tort being ultra vires. A doctrine so dangerous to the public

and so profoundly opposed to public policy, could not be allowed to stand in a

civilized system of jurisprudence; and hence logic has yielded to justice and
necessity, and it is now well settled that it is no defense on the part of a corpora-

tion when proceeded against to charge it with civil liability for a tort, that the

commission of the tort was not authorized by its charter or governing statute, in

other words that it was ull/ra vvres-}^

73. Hooe V. Alexandria, 12 Fed. Cas. No. T^ew York.— New York, etc., R. Co. v.

6,666, 1 Cfanch C. C. 90. See also supra, X, Schuyler, 34 N. Y. 30 [overruling on thia

D, 1, f, (I) e* seq.; infra, XIX, B, 2. point Mechanics' Bank v. New York, etc., R.
74. Redding v. South Carolina R. Co., 3 Co., 13 N. Y. 599]. See Buffalo Lubricating

S. C. 1, 16 Am. Rep. 681. Oil"^Co. v. Standard Oil Co., 42 Hun 153, 3

75. Drew v. Sixth Ave. R. Co., 1 Abb. Dec. N. Y. St. 450 [affirmed in 106 N. Y. 669, 12

(N. Y.) 555, where the court held that the N. E. 826, action against corporation for

driver or brakeman of a horse-car acts within slander].

the line of his duty in assisting young and North Carolina.— Hussey v. Norfolk South-

infirm passengers to alight. See also Eaton em R. Co., 98 N. C. 34, 3 S. E. 923, 2 Am.
V. Delaware, etc., R. Co., 67 N. Y. 382, 15 Am. St. Rep. 312; Gruber v. Washington, etc., R.

Rep. 513, holding that a freight conductor Co., 92 N. C. 1.

has no power with respect to the transporta- Tennessee.— Hutchinson v. Western, etc.,

tion of passengers, as the business of carrying R. Co., 6 Heisk. 634.

freight and carrying passengers is separated Washington.— Pronger v. Old Nat. Bank,

into two departments of service. 20 Wash. 618, 56 Pac. 391.

76. New Orleans, etc., R. Co. v. Hanning, United States.— Grand Forks First Nat.

15 Wall. (U. S.) 649, 21 L. ed. 220. Bank v. Anderson, 172 U. S. 573, 19 S. Ct.

77. See 1 Thompson Neg. (2d«d.) § 621 et 284, 43 L. ed. 558 [affirming 6 N. D. 497, 72
seq., and numerous cases there examined. N. W. 916, national bank liable as for a con-

78. Alaiama.— Central R., etc., Co. v. version for purchasing notes which it held

Smith, 76 Ala. 572, 52 Am. Rep. 353 ; South, as collateral security, although not within its

etc., R. Co. V. Chappell, 61 Ala. 527. powers to sell them to itself as agent of

Illinois.— German Nat. Bank v. Meadow- owner] ; Denver, etc., R. Co. v. Harris, 122
croft, 95 111. 124, 35 Am. Rep. 137. U. S. 597, 7 S. Ct. 1286, 30 L. ed. 1146; Car-

Missouri.— Alexander v. Relfe, 74 Mo. 495. lisle First Nat. Bank v. Graham, 100 U. S.

Nebraska.— Rich v. State Nat. Bank, 7 699, 25 L. ed. 750; Merchants' Bank v. State
Ncbr. 201, 29 Am. Rep. 382. Bank, 10 Wall. 604, 19 L. ed. 1008; Philadel-

NeiD Jersey.— State v. Morris, etc., R. Co., phia, etc., R. Co. v. Quigley, 21 How. 202, 16
23 N. J. L. 360. L. ed. 73; Nevada Bank v. Portland Nat.

[XIX, A, 6, a]



1208 [10 Cye.J CORPORATIONS

b. Acts Authorized by Valid Statutes Not Torts. In dealing with this question

it is to be kept in mind that all torts are necessarily ultra vires, since if an act is

authorized by a valid statute it is for that reason lawful and not a tort.™ Care
must be taken in applying this principle, since in many cases the public authoriza-

tion to do an act is made on the implication that the corporation will pay the
damages to private owners which happen in consequence of doing it.*'

e. Liable For Ultra Vires Torts Committed in Performing Unnecessary or

Gratuitous Acts. If a corporation undertakes to do more than is required by its

charter or governing statute it will be answerable for any damages which may
happen through the negligent doing of it. Thus where a turnpike company was
required by its charter to construct its road thirty feet wide, but constructed it

wider, it was held liable for an injury sustained in consequence of an obstruction

within the road as made, but outside the road if its width had been limited to the

width designated by the statute.^' So a turnpike company, crossing a public bridge,

became liable for an injury happening in consequence of a non-repair of one of the
sidewalks of the bridge, by reason of having once or twice repaired such side-

walk.^ So if a railway company obtains permission from the public authorities

to build a bridge in order to pass over its tracks a highway which for many years

has passed them on a level it is bound to keep such bridge and its approaches in

repair, and is responsible for any damages which may happen in consequence of
non-repair.^^

d. Torts Which Are Ultra Vires the Agent or Servant Committing Them. It

is no defense to the liability of a corporation for a tort that it was ultra vires the

servant or agent who committed it, in the sense of not being authorized by the
corporation ; but if as already stated he was acting within the general scope of his

emploj ment, and was not stepping out of it to accomplish some purpose of his

own, the corporation will be liable.**

7. Liability in CoNSEauENCE of Ratifying Wrongful Act. A municipal corpora-

tion,*° and for stronger reasons a private corporation,*^ may make itself liable for

the wrongful act of its agent or servant by subsequently ratifying it, provided the

ratification is something more than the negative acquiescence with knowledge,
which sometimes estops a corporation, such as failing to discharge the servant

who did the wrong,*' or accepting a job of work from an independent contractor

who has inflicted a negligent injury upon a third person in performing it.**

8. Corporations Not Included in General Statutes Giving Penalties. On the

principle that penal statutes are to be strictly construed and are not to be extended

Bank, 59 Fed. 338 ; Farmers' L. & T. Co. v. 84. See supra, XIX, A, 3, a et seq.

Green Bay, etc., R. Co., 12 Fed. 773, 11 Biss. 85. Eoss v. Madison, 1 Ind. 281, 48 Am.
334. Dec. 361; McGary v. Lafayette, 12 Rob. (La.)

See 12 Cent. Dig. tit. "Corporations," 674, 43 Am. Dec. 239; Thayer v. Boston, 19

§ 1902. Pick. (Mass.) 511, 31 Am. Dec. 157. Compare
79. Northern Transp. Co. v. 'Chicago, 99 McGary v. Lafayette, 4 La. Ann. 440.

U. S. 635, 25 L. ed. 336. 86. Mitchell v. Rockland, 52 Me. 118;
80. McAndrews v. Collerd, 42 N. J. L. 189, Malecek v. Tower Grove, etc., R. Co., 57 Mo.

36 Am. Rep. 508 ; Trenton Water Power Co. 17 ; San Antonio, etc., R. Co. v. Grier, 20 Tex.

V. Raff, 36 N. J. L. 335; Tinsman v. Belvi- Civ. App. 138, 49 S. W. 148.

dere Delaware R. Co., 26 N. J. L. 148, 69 87. Edelmann v. St. Louis Transfer Co., 5

Am. Dec. 565 ; Baltimore, etc., R. Co. v. Fifth Mo. App. 503. Compare Malecek v. Tower
Baptist Church, 108 U. S. 317, 2 S. Ct. 719, Grove, etc., R. Co., 57 Mo. 17.

27 L. ed. 739. Compare Beaeman v. Pennsyl- 88. Coomes v. Houghton, 102 Mass,
vania R. Co., 50 N. J. L. 235, 13 Atl. 164; 211.

Pennsylvania R. Co. v. Angel, 41 N. J. Eq. For declarations of the managing officer ap-
316, 7 Atl. 432, 56 Am. Rep. 1. proving the wrongful act which will afford

81. Franklin Turnpike Co. v. Crockett, 2 evidence of a ratification see Malaeek v. Tower
Sneed (Tenn.) 263. Grove, etc., R. Co., 57 Mo. 17.

82. Wayne County Turnpike Co. v. Berry, That slight acts of ratification will be sufS-
5 Ind. 286. cient to charge the corporation with liaWlity

83. Hayes •». New York Cent., etc., R. Co., for the tort of its agent was held in Perkina
9 Hun (N. Y.) 63. v. Missouri, etc., R. Co., 55 Mo. 201.

[XIX, A, 6, b]
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so as to include subjects not within their terms, it has sometimes been held that

statutes denouncing penalties for the doing of certain acts do not include corpo-

rations, unless these artificial bodies are specially named ; so that a statute imposing
a penalty upon " the owner, agent, or superintendent of any manufacturing
establishment," for employing any child under twelve years of age, and giving a

private action for the penalty, did not include a manufacturing corporation ;
^' and

so that a statute denouncing a penalty for carrying away sawlogs without, the

consent of the owner and making the offense larceny did not include corporations.'"

Such a principle of interpretation is odious to sense and justice, in that it ignores

the principle that statutes are to be applied to corporations, ^whenever they can be
applied, as well to corporations as to natural persons,'^ and for the further reason
that it confers upon an aggregate body of persons, acting together, an immunity
from liability for their torts which single individuals are not permitted to enjoy.

Other courts have followed the sensible and just rule of interpretation, and have
held for example that a corporation which sells intoxicating liquors in violation of

a statute is liable in a civil action for the penalty thereby denounced in like

manner as an individual.^'*

9. Statutes Giving Penalties Merely Supply Cumulative Remedies. Where a

statute gives a penalty for an infraction of a common-law right it is deemed
merely to supply a cumulative remedy and the injured party may ignore the

statute and sue at common law. Thus if a statute enjoining upon a railway com-
pany the duty of fencing its track gives double damages to a person whose cattle

are killed or injured by the non-performance of this duty, a corporation neglecting

this duty will be liable in a common-law action to a party thus injured.'^ It is

otherwise where a statute creates a right which does not exist at common law, and
prescribes a special remedy for its enforcement.'*

10. When Corporation May Be Sued Jointly With Agent Who Committed Tort
— a. In General. On well-understood grounds all who join in furthering a

wrongful act injurious to another are regarded in the law as principals, and are

liable to be sued jointly as such. Upon this ground, and contrary to an earlier

misconception,'^ it is now settled that a corporation may be joined as a defendant
with its agent or servant in an action to recover damages for a tortious act com-
mitted by the agent in the general line of his previously conferred authority, or

where there has been a subsequent ratification by the corporation of his wrongful
act, as for instance where the wrong consists of the negligence of the servant,'^

or of an assault and battery committed by him ;
^ or where he has, when acting

for the corporation, become liable for the malicious prosecution of a criminal

89. Benson v. Monson, etc., E. Co., 9 Mete. 96. Wright v. Compton, 53 Ind. 337

;

(Mass.) 562. That a statute denouncing a Holmes v. Wakefield, 12 Allen (Mass.) 580,
penalty for malicious injuries to canals did 90 Am. Dec. 171. This is no more than an
not include municipal corporations see Cum- extension of the well-understood principle
berland, etc.. Canal Corp. v. Portland, 56 Me. which allows a principal and his agent, or a
77. master and his servant, to be joined as de-

90. Androscoggin Water Power Co. v. fendants, in actions for wrongs committed
Bethel Steam Mill Co., 64 Me. 441. by the agent or servant. 2 Thompson Neg.

91. South Carolina R. Co. v. McDonald, (1st ed.) p. 890, § 11; Hewett v. Swift, 3
5 Ga. 531; Stewarts. Waterloo Turn Verein, Allen (Mass.) 420; Whltamore v. Water-
71 Iowa 226, 32 N. W. 275, 60 Am. Hep. 786; house, 4 C. & P. 383, 19 E. C. L. 565 (per
Wales V. Muscatine, 4 Iowa 302. Parke, J.). Compwre Moreton v. Hardern,

93. Stewart v. Waterloo Turn Verein, 71 4 B. & C. 223, 6 D. & R. 275, 10 E. C. L. 553.

Iowa 226, 32 N. W. 275, 60 Am. Rep. 786. The case of Losee v. Buchanan, 61 Barb.
93. Norris v. Androscoggin R. Co., 39 Me. (N. Y.) 86, which holds the doctrine of the

273, 63 Am. Dec. 621 ; Iba v. Hannibal, etc., text was reversed on appeal on other points
R. Co., 45 Mo. 469; Calvert v. Hannibal, etc., in 51 N. Y. 476, 10 Am. Rep. 623 [affirming
R. Co., 34 Mo. 242, 38 Mo. 467. 42 How. Pr. (N. Y.) 385].

94. See Actions, 1 Cyc. 679. 97. St. Louis, etc., R. Co. v. Dalby, 19 111.

95. Orr v. U. S. Bank, 1 Ohio 36, 13 Am. 353; Hewett v. Swift, 3 Allen (Mass.) 420;
Dec. 588 (Anno 1821). Moore v. Fitchburg R. Corp., 4 Gray (Mass.)

[XIX. A, 10, a]



1210 [10 Cye.] CORPORATIONS

action.'^ "Where the corporation is thus joined with its managing agents who did

the act upon which the action is predicated a recovery may be had against the

corporation only.''

b. Cireumstanees Under Which They Cannot Be Joined. Where the Hability

is for a mere nonfeasance, that is to say, for a failure on the part of the corpora-

tion to perform a duty which the corporation owes to the party seeking to main-

tain the action, then the agent or servant of the corporation, through whom the

corporation has failed in the performance of the duty, cannot be joined, since he
owes the duty to the corporation and not to the party aggrieved and is not in privity

with him.^

B. Liability For Trespasses and Malicious Iiyuries— l. Liable For
Wilful and Criminal Acts of Servant Done Within Scope of His Employment—
a. Rule Stated. Contrary to ancient conceptions,^ which were to the eSect that

a master will not be liable for the wilful or criminal acts of his servant, although

done at a time when he is pursuing his master's business, and although done with

the means which the master has placed in his hands for the discharge of such

business,^ unless it be shown that the master authorized the particular act or rati-

fied it after it was committed,* the modern law, supported by the great weight of

465, 64 Am. Dec. 83; Brokaw v. New Jersey
K., etc., Co., 32 N. J. L. 328, 90 Am. Dec. 659.

98. Hussey D. Norfolk Southern E. Co.,

98 N. C. 34, 3 S. E. 923, 2 Am. St. Rep. 312.
Upon this principle it has been held that a,

railroad corporation, hy whose direction a
contractor enters and builds its road, upon
lands which it has acquired subject to an ex-

isting lease, is liable, as a joint tort-feasor
- with him and his servants, for the damages
done to the crops of the lessee. Ullman v.

Hannibal, etc., R. Co., 67 Mo. 118.

99. Bingham v. Lipman, 40 Oreg. 363, 67
Pac. 98.

1. For illustrations of this principle see
Stockbridge Iron Co. v. Cone Iron Works, 102
Mass. 80. Woodward r. Webb, 65 Pa. St.

254. Compare Moore v. Fitchburg R. Corp.,

4 Gray (Mass.) 465, 64 Am. Dec. 83. For a
discussion of this subject see 1 Thompson
Neg. (2d ed.) § 611.

Shadowy totinctions at common law be-

tween direct and indirect injuries.— Shadowy
distinctions have been taken where the com-
mon-law system of pleading prevails with re-

spect to joining the corporation and its serv-

ant, where the tort of the servant was direct

and where the tort of the master was deemed
to be indirect. Parsons v. Winchell, 5 Cush.
(Mass.) 592, 52 Am. Dec. 745. Compare an
old case, where plaintiff was hurt by ungov-
ernable horses in the hands of a servant of

defendant and an action on the case was
maintained against both the master and the
servant. Michell v. Allestry, 3 Keb. 650, 2
Lev. 172, 1 Vent. 295. Another court has
held that a master and servant are not jointly

liable, in an action on the case, for an injury
occasioned by the negligence of the servant,

while driving the horse and carriage of the
master in his absence. Parsons v. Winchell,
5 Cush. (Mass.) 592, 52 Am. Dec. 745. That
an action at common law will lie both against
the master and the servant in such a case was
conceded in Wright v. Wilcox, 19 Wend.
(N. Y.) 343, 32 Am. Dec. 507.
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Construction of a statute providing that a
mortgage given by a corporation shall not ex-

empt its property from execution on a judg-
ment for its tort, with the conclusion that
the remedy of the injured party is to reduce
his claim to judgment and levy his execu-

tion upon the mortgaged lands. Williams v.

West Asheville, etc., R. Co., 126 N. C. 918, 36
S. E. 189.

2. Voiced in such decisions as McManus v.

Crickett, 1 East 106, 5 Rev. Rep. 518; Mid-
dletown v. Fowler, 1 Salk. 282.

3. Illinois.— Pritchard v. Keefer, 53 111.

117; Halty v. Markel, 44 111. 225, 92 Am. Dec.
182; Oxford v. Peter, 28 111. 434; Tuller v.

Voght, 13 111. 277; Johnson v. Barber, 10
111. 425, 50 Am. Dec. 416.

Iowa.— Cooke v. Illinois Cent. R. Co., 30
Iowa 202; De Camp v. Mississippi, etc., R.
Co., 12 Iowa 348.

Mississippi.— New Orleans, etc., R. Co. v.

Harrison, 48 Miss. 112, 12 Am. Rep. 356;
McCoy V. McKowen, 26 Miss. 487, 59 Am.
Dec. 264.

New York.— Fraser v. Freeman, 43 N. Y.
566, 3 Am. Rep. 740 ; Vanderbilt v. Richmond
Turnpike Co., 2 N. Y. 479, 51 Am. Dec. 315;
Ryan v. Hudson River R. Co., 33 N. Y. Super.
Ct. 137; Steele v. Smith, 3 E. D. Smith 321;
Garvey v. Dung, 30 How. Pr. 315 ; Wright v.

Wilcox, 19 Wend. 343, 32 Am. Dec. 507.

North Carolina.— Wesson v. Seaboard, etc.,

R. Co., 49 N. 0. 379.

Pennsylvania.— Philadelphia, etc., R. Co. v.

Wilt, 4 Whart. 143.

Tennessee.— Puryear v. Thompson, 5

Humphr. 397.

England.— Jones v. Hart, 2 Salk. 441.

4. Alabama.— Lindsay v. GrifSn, 22 Ala.

629.

Illinois.— Illinois Cent. R. Co. v. Downey,
18 111. 259.

Maryland.— B^o^\^l v. Purviance, 2 Harr.
& G. 316.

Michigan.— Moore v. Sanborne, 2 Mich. 519,

59 Am. Dec. 209.
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authority, is that the master will be liable for the wrongful acts of his servant

done within the scope of his employment whereby injury is inflicted upon a thii-d

person/without reference to the question whether such act was wanton, malicious,

criminal, or merely negligent, and wholly without reference to the state, of mind
of the servant when he committed the act,yprovided the servant in doing it did

not step outside the course of his employment to accomplish some purpose of his

own or of a third person other than his master.^

b. Illustration Where Servant Authorized to Use Force Uses Too Much Force.

The modern rule is that if a servant authorized to use force about his master's

business uses excessive force, his master must answer in damages to the person

thereby injured, wholly without reference to the state of mind under which the

servant acted.' If he is required to use force, and is left to his discretion as to

PennsyVoa/mij,.-^- Snodgrass t\ Bradley, 2
•Grant 43; Philadelphia, etc., R. Co. v. Wilt,
4 Whart. 143.

5. Arhansas.— Duggins v. Watson, 15 Ark.
118, 60 Am. Dee. 560.

California.— Maynard v. Fireman's Fund
Ins. Co., 34 Cal. 48, 91 Am. Dec. 672.

Illinois.— Chicago, etc., R. Co. v. Sykes,

96 III. 162 [with which compare Illinois Cent.

R. Co. V. Downey, 18 111. 259; Arasmith v.

Temple, 11 111. App. 39; Chicago, etc., R.

Co. t: Casey, 9 111. App. 632]; Northwestern
R. Co. V. Hack, 66 111. 238; Chicago, etc., R.

Co. V. Dickson, 63 111. 151, 14 Am. Rep. 114;
Toledo, etc., R. Co. v. Harmon, 47 111. 298,

95 Am. Dec. 489.

Indiana.— Pittsburgh, etc., R. Co. v. Theo-

bald, 51 Ind. 246; Jeffersonville R. Co. v.

Rogers, 38 Ind. 116, 10 Am. Rep. 103.

Kansas.— Western News Co. v. Wilmarth,
33 Kan. 510, 6 Pac. 786.

Kentucky.— Sherley v. Billings, 8 Bush
147, 8 Am. Rfip. 451; Hawkins v. Riley, 17

B. Mon. 101.

Louisiana.— Keene v. Lizardi, 5 La. 431,

25 Am. Dec. 197, 6 La. 315, 26 Am. Dec.

478.
llaine.— Goddard v. Grand Trunk R. Co.,

57 Me. 202, 2 Am. Rep. 39.

Massachusetts.— Krulevitz v. Eastern R.

Co., 140 Mass. 573, 5 N. B. 500; Reed v.

Home Sav. Bank, 130 Mass. 443, 39 Am.
Rep. 468; Hawes v. Knowlea, 114 Mass. 518,

19 Am. Rep. 383; Bryant v. Rich, 106 Mass.

180, 8 Am. Rep. 311; Ramsden v. Boston,

etc., R. Co., 104 Mass. 117, 6 Am. Rep. 200;

Howe V. Newmarch, 12 Allen 49.

Missouri.— Malecek v. Tower Grove, etc.,

E. Co., 57 Mo. 17; Gillett v. Missouri
Valley R. Co., 55 Mo. 315, 17 Am. Rep. 653;

Perkins v. Missouri, etc., R. Co., 55 Mo.
201 ; Buckley v. Knapp, 48 Mo. 152 ; Eckert

V. St. Louis Transfer Co., 2 Mo. App. 36.

Nevada.— Quigley v. Central Pac. R. Co.,

11 Nev. 350, 21 Am. Rep. 757, per Hawley,

C. J.

New Jersey.— Vance v. Erie R. Co., 32

N. J. L. 334, 90 Am. Dec. 665; Brokaw f.

New Jersey R., etc., Co., 32 N. J. L. 328,

90 Am. Dec. 659.

New York.— Mott v. Consumers' Ice Co.,

73 N. Y. 543; Shea v. Sixth Ave. R. Co.,

'62 N. Y. 180, 20 Am. Rep. 480; McCormick
r. Pennsylvania Cent. R. Co., 49 N. Y. 303;

New York, etc., R. Co. v. Schuyler, 34 N. Y.

30; Morton v. Metropolitan L. Ins. Co., 34
Hun 366 .[affirmed in 103 N. Y. 6451;
Rounds V. Delaware, etc., R. Co., 3 Hun 329

[affvrmed in 64 N. Y. 129, 21 Am. Rep. 597]

;

Wolfe V. Mersereau, 4 Duer 473; Metcalf v.

Baker, 34 N. Y. Super. Ct. 10.

Pennsylvania.— Pittsburgh, etc.. Pass. R.
Co. V. Donahue, 70 Pa. St. 119.

Wisconsin.— Craker v. Chicago, etc., R.
Co., 36 Wis. 657, 17 Am. Rep. 504.

United States.— Philadelphia, etc., R. Co.

V. Derby, 14 How. 468, 14 L. ed. 502 ; Pendle-
ton V. Kinsley, 19 Fed. Cas. No. 10,922, 3

Cliff. 416.

England.— Croft v. Alison, 4 B. & Aid.

590, 23 Rev. Rep. 407, 6 E. C. L. 614; Green
V. London Gen. Omnibus Co., 7 C. B. N. S.

290, 6 Jur. N. S. 228, 29 L. J. C. P. 13, 1

L. T. Rep. N. S. 95, 8 Wkly. Rep. 88, 97
E. C. L. 290. In Edwards v. Midland R. Co.,

6 Q. B. D. 287, 45 J. P. 374, 50 L. J. Q. B.

281, 43 L. T. Rep. N. S. 494, 29 Wkly. Rep.
609, the question reserved for decision was
whether a corporation could be liable for

an act which required malice in order to be
actionable. Mr. Justice Fry delivered an
opinion, holding that a company could be so

liable, reviewing the following authorities:

Green v. London Gen. Omnibus Co., 7 C. B.
N. S. 290, 6 Jur. N. S. 228, 29 L. J. C. P. 13,

1 L. T. Rep. N. S. 95, 8 Wkly. Rep. 88, 97
E. C. L. 290; Stevens v. Midland Counties R.
Co., 2 C. L. R. 1300, 10 Exch. 352, 18 Jur.
932, 23 L. J. Exch. 328 ; Yarborough v. Bank
of England, 16 East 6, 14 Rev. Rep. 272 ; Goff
V. Great Northern R. Co., 3 E. & E. 672, 7

Jur. N. S. 286, 3 L. T. Rep. N. S. 850, 30
L. J. Q. B. 148, 107 E. C. L. 672; Whitfield
V. South Eastern R. Co., E. B. & E. 115.

4 Jur. N. S. 688, 27 L. J. Q. B. 229, 6 Wkly.
Rep. 545, 96 E. C. L. 115.

6. Waters v. West Chicago St. R. Co.,

101 111. App. 265; Croft v. Alison, 4 B. &
Aid. 590, 23 Rev. Rep. 407, 6 E. C. L.
614.

7. Illinois.—St. Louis, etc., R. Co. v. Dalby,
19 111. 353; Chicago, etc., R. Co. v. Parks,
18 111. 460, 68 Am. Dec. 562.

Massachtcsetts.— Hewett v. Swift, 3 Allen
420; Moore v. Fitchburg R. Corp., 4 Gray
465, 64 Am. Dec. 83.

New Tork.— Cohen v. Dry Dock, etc., R.
Co., 69 N. Y. 170; Rounds v. Delaware, etc.,

[XIX, B, 1, b]



1212 [10 CycJ CORPORATIONS

how much he shall iise, the master will, upon either view of the subject, be
answerable if he uses too much force through negligence.'

e. Difficulty in Determining When Aet Is Within and When Without Scope of

Authority. In many eases there is great difficulty in determining whether the

act of the servant is to be deemed within or without the scope of his employment
or authority, as where the force employed by him is so extreme' or where the

act is so unusual ^^ as to repel the presumption of authority.

2. Corporation Can Commit Trespass Same as Natural Person— a. Rule Stated.

The ancient law was that a corporation could not commit a trespass except by a

writing under its seal ; " but the modern law is, with respect to private corpora^

tions,^^ that such a corporation may commit a trespass and may be held answer-

able in damages for a trespass in lilie manner as a natural person may be.'^

b. Illustrations in Cases of Cutting Timber on Private Lands. If a railroad

company, in order to facilitate its business, allows a telegraph company the use of

its right of way for a telegraph line, such company may cut down timber on the

right of way in order to prevent interference with its poles and wires, without
incurring liability to an action by the landowner for damages. The railway com-
pany would have this right,'* and the telegraph company might acquire it from
the railroad company, where the telegraph line was intended to promote the busi-

ness of the railway company. '^ If, however, the trees are not on the right of

way, the telegrapli company will be liable for damages, without reference to the

question whether its line has been built by itself alone or jointly with the railroad

company.'*

E. Co., 64 N. Y. 129, 21 Am. Rep. 597 [of-

firming 3 Hun 329, 5 Thomps. & C. 475].
Texas.— Echols v. Dodd, 20 Tex. 190. '

England.—Seymour v. Greenwood, 6 H. & N.
359, 30 L. J. Exch. 189, 9 Wkly. Rep. 518

[affirmed in 7 H. & IST. 355, 30 L. J. Exch.

327, 4 L. T. Rep. N. S. 833, 9 Wkly. Rep.

785].

Contra, Cantrell v. Colwell, 3 Head (Tenn.)

471.

8. Puryear v. Thompson, 5 Humphr. (Tenn.)

397; Croft v. Alison, 4 B. & Aid. 590, 23
Rev. Rep. 407, 6 E. C. L. 614; Seymour v.

Greenwood, 6 H. & N. 359, 30 L. J. Exch.
189, 9 Wkly. Rep. 518.

9. New Orleans, etc., R. Co. v. Harrison,
48 Miss. 112, 12 Am. Rep. 356; Jones v. St.

Louis, etc.. Packet Co., 43 Mo. App. 398;
Pittsburg, etc., R. Co. v. Donahue, 70 Pa. St.

119.

10. Marsh v. South Carolina R. Co., 56
Ga. 274, hindering access to a witness.

Contrary and untenable decisions on this

question.— Illinois Cent. R. Co. v. Downey,
18 111. 259; Childs v. State Bank, 17 Mo.
213; Jackson v. Second Ave. R. Co., 47 N. Y.
274, 7 Am. Rep. 448 icompare Eraser v. Free-

man, 43 N. Y. 566, 3 Am. Rep. 740, an opin-

ion written by the same judge] ; Isaacs v.

Third Ave. R.'Co., 47 N. Y. 122, 7 Am. Rep.
418. See also Higgins v. Watervliet Turn-
pike, etc., Co., 46 N. Y. 23, 7 Am. Rep. 293.

11. See 5 Thompson Corp. § 6302 and note,

where much of the ancient twaddle in sup-
port of this proposition is set out.

12. Rehoboth Second Precinct v. Catholic
Cong. Church, 23 Pick. (Mass.) 139 note;
Sabin v. Vermont Cent. R. Co., 25 Vt. 363;
Eastern Counties R. Co. v. Broom, 6 Exch.
314, 15 Jur. 297, 20 L. J. Exch. 196.
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13. Delaware.— Whiteman v. Wilmington,
etc., R. Co., 2 Harr. 514, 33 Am. Dec. 411.

Florida.— Edwards v. Union Bank, 1 Fla.
136.

Illinois.— Illinois Cent. R. Co. v. Read, 37
III. 484, 87 Am. Dec. 260, per Breese, J.

See Chicago, etc., R. Co. v. McCarthy, 20 111.

385, 71 Am. Dec. 285; Hinde v. Wabash
Nav. Co., 15 111. 72; Lesher v. Wabash Nav.
Co., 14 HI. 85, 56 Am. Dec. 494.

Massachusetts.— Moore v. Eitchburg R.
Corp., 4 Gray 465, 64 Am. Dee. 83. See
Hewett V. Swift, 3 Allen 420.

Michigan.-— See Bath i\ Caton, 37 Mich.
199.

New York.— Hay v. Cohoes Co., 3 Barb.
42 [affirmed in 2 N. Y. 159, 51 Am. Dec.

279].

England.— Smith v. Birmingham, etc.. Gas
Light Co., 1 A. & E. 526, 3 L. J. K. B. 165,

3 N. & M. 771, 28 E. C. L. 254; Maund v..

Monmouthshire Canal Co., C. & M. 606, 41
E. C. L. 330, 2 Dowl. N. S. 113, 6 Jur. 932,

11 L. J. C. P. 317, 4 M. & G. 452, 43 E. C. L.

452, 3 R. & Can. Cas. 159, 5 Scott N. R.
457. See Yarborough v. Bank of England,
16 East 6, 14 Rev. Rep. 272; Giles v. Taff

Vale R. Co., 2 E. & B. 822, 75 E. C. L. 822;
GofF V. Great Northern R. Co., 3 E. & E.
672, 7 Jur. N. S. 286, 30 L. J. Q. B. 148, 3

L. T. Rep. N. S. 850, 107 E. C. L. 672 ; Lim-
pus V. London Gen. Omnibus Co., 1 H. & C.

526, 9 Jur. N. S. 333, 7 L. T. Rep. N. S. 641,

11 Wkly. Rep. 149.

14. St. Joseph, etc., R. Co. v. Dryden, 11

Kan. 186.

15. Western Union Tel. Co. v. Rich, 19

I^an. 517, 27 Am. Rep. 159.

16. Western Union Tel. Co. v. Rich, 19
Kan. 517, 27 Am. Rep. 159.



CORPORATIONS [10 Cye.J 1213

e. Rule Extends to Trespasses Upon the Person— (i) In General. The
l-ule in qnestion extends to trespasses upon the person, and makes the corporation

liable for the act of its servant in committing such a trespass, although accompa-
nied with malice on the part of the servant, of which we have frequent illustra-

tions in the cases of wrongful expulsions of passengers from railway trains by the

servants of the railway corporation ; ">t)r where the servant of one corporation

was wounded by the servants of another corporation in forcibly driving ofE the

servants of the latter and taking possession of its property.'*

(ri) Hence Liable in Damages For Assault and Battery— (a) In
General. A common illustration of the principle of the preceding section is

found in those modern cases which hold that a corporation may be answerable

ci/oiliter in damages for assault and battery committed by its agents and servants

in the course of their agency or employment. '^

(b) As in Oases of Assaults on Passengers. An illustration of the foregoing

17. Arkansas.— St. Louis, etc., E. Co. v.

Kilpatrick, 67 Ark. 47, 54 S. W. 971.

California.— Carr v. Eel Elver, etc., E.
Co., 98 Cal. 366, 33 Pac. 213, 21 L. E. A.
354, ejection from moving train.

Georgia.— Smith v. Savannah, etc., E. Co.,

100 Ga. 96, 27 S. E. 725 (liable where child

pushed oflf by employee not authorized to

eject) ; Fink v. Ash, 99 6a. 106, 24 S. E.
976 (liable where trespasser falls off while
attempting to avoid missiles thrown by em-
ployees).

Illinois.— St. Louia, etc., E. Co. v. Eeagan,
52 111. App. 488, liable for wilful violence.

Indiana.— Pittsburgh, etc., E. Co. v. Eed-
ding, 140 Ind. 101, 39 N. E. 921, 34 L. E. A.
767 (not when train could not be safely

stopped) ; Pennsylvania Co. v. Bray, 125 Ind.

229, 25 N. E. 439; Cleveland, etc., E. Co. v.

Beckett, 11 Ind. App. 547, 39 N. E. 429;
Chicago, etc., E. Co. v. Graham, 3 Ind. App.
28, 29 N. E. 170, 50 Am. St. Eep. 256.

Kansas.— Union Pac. E. Co. v. Mitchell,

56 Kan. 324, 43 Pac. 244 (whether train
running too fast for ejection a question for

jury) ; Atchison, etc., E. Co. v. Dickerson,
4 Kan. App. 345, 46 Pac. 975.

Kentucky.— Smith v. Louisville, etc., E.
Co., 95 Ky. 11, 23 S. W. 652, 15 Ky. L.

Eep. 390, 21 L. E. A. 72, liable for unneces-
sary violence.

Michigan.— HufPord v. Grand Eapids, etc.,

E. Co., 53 Mich. 118, 18 N. W. 630.

Mimmesota.— Carsten v. Northern Pac. E.
Co., 44 Minn. 454, 47 N. W. 49, 20 Am. St.

Eep. 589, 9 L. E. A. 688.

Mississippi.—Southern E. Co. v. Hunter,
74 Miss. 444, 21 So. 304 (liable for violent

ejection from rapidly moving train) ; Thomp-
son V. Yazoo, etc., E. Co., 72 Miss. 715, 17
So. 229 (the trespassing boy had been in

the habit of jumping on and off slowly mov-
ing trains, and others had alighted in safety).

Missouri.— Farber v. Missouri Pac. E. Co.,

139 Mo. 272, 40 S. W. 932; Perkins v. Mis-

souri, etc., E. Co., 55 Mo. 201; Kellett v.

Chicago, etc., E. Co., 22 Mo. App. 356.

Nevada.— Quigley v. Central Pac. E. Co.,

11 Nev. 350, 21 Am. Eep. 757.

New Jersey.— Delaware, etc., E. Co. v.

Walsh, 47 N.' J. L. 548, 4 Atl. 323.

Neiv York.— Eddy v. Syracuse Eapid-Tran-

sit E. Co., 50 N". Y. App. Div. 109, 63 N. Y.
Suppl. 645; Eay v. Cortland, etc.. Traction
Co., 19 N. Y. App. Div. 530, 46 N. Y. Suppl.
521.

Texas.— St. Louis Southwestern E. Co. v.

Huffman, (Civ. App. 1895) 32 S. W. 30,

liable when greater force than necessary
used.

Virginia.— Chesapeake, etc., E. Co. v. An-
derson, 93 Va. 650, 25 S. E. 947, expulsion
not duty of brakeman, but authority may be
inferred from custom.

United States.— New York, etc., E. Co. v.

Winter, 143 U. S. 60, 12 S. Ct. 356, 37 L. ed.

71.

England.— Dancey v. Grand Trunk E. Co.,

19 Ont. App. 664.

18. Denver, etc., E. Co. v. Harris, 122 TJ. S.

597, 7 S. Ct. 1286, 30 L. ed. 1146. There is

in the opinion in this case written by Har-
lan, J., a valuable exposition of the liability

of corporations for the torts of their servants.

Contrast this decision with the following
untenable decisions: Selma, etc., E. Co. v.

Webb, 49 Ala. 240 (holding that a railway
company is not liable for an injury to ani-

mals run over by its cars, unless the act
was done by the company's direction or as-

sent; and that its conductor, engineer, or
subordinate trainman is not its agent for

the purpose of giving such assent) ; Fair-
child V. New Orleans, etc.. E. Co., 60 Miss.

931, 45 Am. Eep. 427 (holding that a rail-

way company is not liable where its servants,
in violation of their orders, in erecting a
telephone line, cut trees on private prop-
erty outside the right of way) ; Vanderbilt v.

Eichmond Turnpike Co., 2 N. Y. 479, 51
Am. Dec. 315 (holding that a corporation
is not liable for the wilful trespasses of its

agent, although authorized and sanctioned
by its president and general agent)

.

19. California.— Maynard v. Firemen's
Fund Ins. Co., 34 Cal. 48, 91 Am. Dee. 672.

Illinois.— St. Louis, etc., E. Co. v. Dalby,
19 111. 353.

Iowa.— McKinley v. Chicago, etc.. E. Co.,
44 Iowa 314, 24 Am. Eep. 748.

Maine.— Hanson v. European, etc., E. Co.,
.62 Me. 84, 16 Am. Eep. 404.

Massachusetts.— Coleman v. New York,
etc., E. Co., 106 Mass. 160; Monument Nat.

[XIX, B, 2, e, (II), (b)]
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could be drawn from a very numerous class of cases, where corporations perform-
ing the oiBce of common carriers have been held liable for assaults and batteries

committed upon passengers, either in expelling them from the carrier's vehicle

wlien they are rightfully there, or in expelling them by the use of excessive force

and violence when they are wrongfully there. Here there is not much room for

refinement upon the question whether the servant in committing the assault has
stepped outside the line of his duty to accomplish some purpose of his own, since

the incorporated carrier has assumed the office of carrying the passenger safely,

and has undertaken to perform it by means of the servant who is the immediate
author of the injury, and it is hence a violation of the duty of the master, what-
ever the motive of the servant may be.^'

3. Liable in Common-Law Actions of Trespass, Trover, Etc. It results from the
foregoing that, wherever the rules of common-law pleading prevail, corporations

may be held liable, in appropriate states of fact, in the common-law actions of

trespass, trover, trespass on the case ex delicto, etc., for torts commanded or

authorized by them.^'' For instance it is now settled that an action of trespass

vi et armis, at common law, may be maintained against a corporation aggregate.^

Bank v. Globe Works, 101 Mass. 57, 3 Am.
Eep. 322; Moore v. Fitohburg R. Corp., 4
Gray 465, 64 Am. Dec. 83.

New Jersey.— Brokaw v. New Jersey K.,

etc., Co., 32 N. J. L. 328, 90 Am. Dec. 659.

Ohio.— Passenger R. Co. v. Young, 21 Ohio
St. 518, 8 Am. Rep. 78.

England.— Eastern Counties R. Co. v.

Broom, 6 Exeh. 314, 15 Jur. 297, 20 L. J.

Exch. 196.

See 12 Cent. Dig. tit. " Corporations,"

§ 1904.

2fO. Massachusetts.— Ramsden v. Boston,

etc., R. Co., 104 Mass. 117, 6 Am. Rep. 200.

Missouri.— Melecek v. Tower Grove, etc.,

R. Co., 57 Mo. 17 ; Perkins v. Missouri, etc.,

R. Co., 55 Mo. 201.

New York.— Higgins v. Watervliet Turn-
pike, etc., Co., 46 N. Y. 23, 7 Am. Rep. 293.

Tennessee.—Springer Transp. Co. v. Smith,
16 Lea 498, 1 S. W. 280.

United States.— Pendleton v. Kinsley, 19
Eed. Cas. No. 10,922, 3 Cliff. 416.

21. Sherley v. Billings, 8 Bush (Ky.) 147,

8 Am. Rep. 451 ; Passenger R. Co. v. Young,
21 Ohio St. 518, 8 Am. Rep. 78 (conductor
wrongfully ejected a passenger— his mali-
cious motive immaterial) ; Craker v. Chicago,
etc., R. Co., 36 Wis. 657, 17 Am. Rep. 504
(train conductor kissed a female passenger— railway company paid damages ) . See also

among many other eases the following:

Indiana.—Terre Haute, etc., R. Co. v. Fitz-

gerald, 47 Ind. 79.

Iowa.—-McKinley v. Chicago, etc., R. Co.,

44 Iowa 314, 24 Am. Rep. 748.

Massachusetts.— Bryant v. Rich, 106 Mass.
180, 8 Am. Rep. 311; Holmes v. Wakefield,
12 Allen 580, 90 Am. Dec. 171.

Keio TorTc.— Higgins v. Watervliet Turn-
pike, etc., R. Co., 46 N. Y. 23, 7 Am. Rep.
293 ; Sanford v. Eighth Ave. R. Co., 23 N. Y.
343, 80 Am. Dec. 286; Hamilton v. Third
Ave. R. Co., 13 Abb. Pr. N. S. 318, 44 How.
Pr. 294.

United States.— Pendleton v. Kinsley, 19
Fed. Cas. No. 10,922, 3 Cliff. 416.
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England.— The Thetis, L. R. 2 A. & E. 365,
38 L. J. Adm. 42; Bayley v. Manchester,
etc., R. Co., L. R. 7 C. P. 415, 3 Moak 308;
Seymour v. Greenwood, 7 H. & N. 355, 30
L. J. Exch. 327, 4 L. T. Rep. N. S. 833, 9
Wkly. Rep. 785.

Numerous other instances under this head
will be found in 5 Thompson Corp. § 6309.

22. Connecticut.— Crocker v. New London,
etc., R. Co., 24 Conn. 249.

Illinois.— Chicago, etc., R. Co. v. Fell, 22
111. 333; Chicago, etc., R. Co. v. Whipple,
22 111. 105.

Indiana.— Crawfordsville, etc., R. Co. v,

Wright, 5 Ind. 252.

Kentucky.— Underwood v. Newport Ly-
ceum, 5 B. Mon. 129, 41 Am. Dec. 260.

Massachusetts.— Hazen v. Boston, etc., E.
Co., 2 Gray 574; Riddle v. Proprietors Mer-
rimack River Locks, etc., 7 Mass. 169, 5

Am. Dec. 35.

New York.— Hawkins v. Dutchess, etc..

Steamboat Co., 2 Wend. 452; Beach v. Ful-

ton Bank, 7 Cow. 485.

Ohio.— Goodloe v. Cincinnati, 4 Ohio 500,

22 Am. Dec. 764; Hamilton County v. Cin-

cinnati, etc.. Turnpike Co., Wright 603.

Pennsylvania.— McCready v. Guardians of

Poor, 9 Serg. & R. 94, 11 Am. Dee. 667;
Chestnut Hill, etc., Turnpike Co. v. Rutter,

4 Serg. & R. 6, 8 Am. Dec. 675.

Vermont.— Barnard v. Stevens, 2 Aik. 429,

16 Am. Dec. 733; Lyman v. White River
Bridge Co., 2 Aik. 255, 16 Am. Dec. 705.

23. Whiteman v. Wilmington, etc., R. Co.,

2 Harr. (Del.) 514, 33 Am. Dec. 411; Un-
derwood V. Newport Lyceum, 5 B. Mon. (Ky.>

129, 41 Am. Dec. 260. In Orr v. U. S. Bank,
1 Ohio 36, 13 Am. Dec. 588, it was held that

an action of trespass for an assault and
battery will not lie against a corporation

aggregate, and that such a corporation can-

not be joined as defendant with natural per-

sons in such an action. The principle on
which this case proceeded was reaflSrmed in

Foote r. Cincinnati, 9 Ohio 31, 34 Am. Dec.
420. The former of these cases does not
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Contrary to an early misconception in Oliio,^ it is now settled that a common-law
action of trespass quare clausum fregit may be maintained against a corporation

under a state of facts which would warrant a like action against an individual, as

against a bridge company, for breaking and entering plaintiffs close and erecting

thereon a bridge, etc.^ For stronger reasons an action of trespass on the case

will lie against a corporation aggregate, upon any state of facts which would
make the action an appropriate one against a natural person.^" Thus an action on
the case for a vexatious suit may be sustained against a corporation aggregate.^'

It results from what is stated heretefore that where the common-law rules of

pleading prevail an action of trespass will lie against a municipal corporation.^

Accordingly an action of trespass against such a body for entering plaintiffs close,

cutting his timber, etc., in an attempt to lay out a road through it, has been sus-

tained.*" In like manner a town in Illinois has been held liable, in trespass de
honis asportatis, for the act of its constable in wrongfully levying an execution

on the plaintiff's goods.^
4. Liable For Malicious Libel— a. In GeneraL A corporation aggregate

may be liable in a civil action for damages for publishing a malicious libel,

although necessarily the act of publishing is done by its agents or servants.^^

This must be obvious in the case of a corporation organized for the very purpose
of printing and publishing newspapers or books.^^ But the rule is by no means
confined to such cases. Even a railroad company may be liable in damages for a
malicious libel published by its agents, acting in its behalf in the course of its

business and of their employment.^ And it has been held that a railroad com-
pany operating a line of telegraph may be liable in a civil action for a libel in

transmitting over its line to different stations libelous matter concerning a per-

son.^ In like manner a railroad company has been held liable in a civil action

for the act of its directors in publishing, in the course of its business, a libel

injuriously reflecting on a stranger to the company.^^

seem to have been distinctly overruled in United States.— Philadelphia, etc., E. Co.
Ohio, although it has been entirely discred- v. Quigley, 21 How. 202, 16 L. ed. 73.

ited by later decisions in that state, such England.— Lawless v. Anglo-Egyptian Cot-

as Atlantic, etc., R. Co. v. Dunn, 19 Ohio ton, etc., Co., L. R. 4 Q. B. 262, 10 B. & S.

St. 162, 2 Am. Rep. 382, and Passenger R. Co. 226, 38 L. J. Q. B. 129, 17 Wkly. Rep. 498;
V. Young, 21 Ohio St. 518, 8 Am. Rep. 78. Whitfield v. Southeastern R. Co., E. B. & E.

2'4. Foote V. Cincinnati, 9 Ohio 31, 34 115, 4 Jur. N. S. 688, 27 L. J. Q. B. 229,

Am. Dec. 420. 6 Wkly. Rep. 545, 96 E. C. L. 115.

25. Lyman v. White River Bridge Co., 2 See 12 Cent. Dig. tit. " Corporations,"

Aik. (Vt.) 255, 16 Am. Dec. 705. § 1904.

36. Riddle v. Proprietors Merrimack River 32. Johnson v. St. Louis Dispatch Co., 2

Locks, etc., 7 Mass. 169, 5 Am. Dec. 35; Mo. App. 565 laffirmed in 65 Mo. 539, 27
Chestnut Hill, etc.. Turnpike Co. t: Rutter, Am. Rep. 293 {overruling Childs v. Missouri

4 Serg. & R. (Pa.) 6, 8 Am. Dec. 675. Bank, 17 Mo. 213)]; Evening Journal As-

27. Goodspeed v. East Haddam Bank, 22 soc. v. McDermott, 44 N. J. L. 430, 43 Am.
Conn. 530, 58 Am. Dec. 439. See also infra, Rep. 392; McDermott v. Evening Journal
XIX, B, 6, a et seq. Assoc, 43 N. J. L. 488, 39 Am. Rep. 606.

2'8. Allen v. Decatur, 23 111. 332, 76 Am. 33. Philadelphia, etc., R. Co. v. Quigley,.

Dee. 692. 21 How. (U. S.) 202, 16 L. ed. 73.

29. Allen v. Decatur, 23 111. 332, 76 Am. 34. Whitfield v. South Eastern R. Co.,

Dec. 692. B. B. & E. 115, 4 Jur. N. S. 688, 27 L. J.

30. Wolf V. Boettcher, 64 111. 316. Q. B. 229, 6 Wkly. Rep. 545, 96 E. C. L.

31. California.— Maynard v. Firemen's 113.

Fund Ins. Co., 34 Cal. 48, 91 Am. Dec. 672 35. Philadelphia, etc., R. Co. v. Quigley,

^reaffirmed as to this point on rehearing in 21 How. (U. S.) 202, 16 L. ed. 73.

47 Cal. 207]. On the other hand it seems that a libel may
Georgia.— Howe Mach. Co. v. Souder, 58 be committed against a cotpoiation, as where

Ga. 64. a corporation is engaged in a business which
Louisiana.— Vinas v. Merchants' Mut. Ins. depends upon credit, and a defamatory pub-

Co., 27 La. Ann. 367. lication is made which injures its credit.

Missouri.— Johnson v. St. Louis Dispatch Knickerbocker L. Ins. Co. v. Ecelesine, 34

Co., 2 Mo. App. 565 [affirmed in 65 Mo. 539, N. Y. Super. Ct. 76, 6 Abb. Pr. N. S.

27 Am., Rep. 293]

.

(N. Y.) 9. That a corporation may have

[XIX, B, 4, a]
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b. Not So Liable Where Agent Not Acting Within Scope of His Authority.

Eut where an action against a corporation is predicated upon libelous matter con-

tained in a letter written by its agent, a judgment against the corporation will

not be sustained where there is no evidence from which a jury could properly

infer express or implied authority on the part of the author of the letter to act

as agent or to make any commuication in behalf of the company.^^

5. When Not Liable For Slander. The liability of a corporation for oral slan-

ders uttered by its agent seems to stand on a somewhat different footing, the law
ascribing them to the personal malice of the agent rather than to an act performed
in the course of his employment and in aid of the interest of his employer, and
exonerating the company unless it authorized, approved, or ratified the act of the

agent in uttering the particular slander.^

6. Liable For Malicious Prosecution— a. In General. It is now settled that

a corporation may be liable for the malicious prosecution of a criminal action,

instituted by its authorized agents in the carrying out of its policy, or in the fur-

therance of its business.^

an order for the arrest of defendant, on the

ground that the wrong is an injury to
" character," under the New York Code of

Civil Procedure see Knickerbocker L. Ins.

Co. V. Ecclesine, 34 N. Y. Super. Ct. 76,

6 Abb. Pr. N. S. (N. Y.) 9. That a corpora-

tion may maintain an action for slander

see Temperance Mut. Ben. Assoc. ». Schwein-
hard, 3 Fa. Co. Ct. 353.

For a discussion of the liability of corpora-
tions for libel see 29 Centr. L. J. 72.

36. Southern Express Co. v. Fitzner, 59

Miss. 581, 42 Am. Rep. 379.

37. Eedditt t. Singer Mfg. Co., 124 N. C.

100, 32 S. E. 392.

38. Alabama.— Jordan v. Alabama, etc.,

E. Co., 74 Ala. 85, 49 Am. Hep. 800 ioverrul-

ing Owsley v. Montgomery, etc., R. Co.,

37 Ala. 560, in which the supreme court of

Alabama denied the doctrine of the text, but
this decision is founded upon the overruled

case of Childs v. State Bank, 17 Mo. 213,

the discredited case of Stevens v. Midland
Counties R. Co., 2 C. L. R. 1300, 10 Exeh.
352, 18 Jur. 932, 23 L. J. Exch. 328, and
the case of McLellan c. Cumberland Bank,
24 Me. 566].

Connecticut.— Goodspeed v. East Haddam
Bank, 22 Conn. 530, 58 Am. Dee. 439.

Illinois.—A manufacturing corporation was
held not liable, in an action for damages
for false imprisonment, brought by one who
had been arrested in proceedings conducted
by a detective at the instance of a super-

intendent of the mills of the corporation,

no special authority having been given by
the corporation to the superintendent. Pink-
erton v. Gilbert, 22 111. App. 568. Such a
corporation was held not liable for dam-
ages for a criminal prosecution for forgery,
where it appeared that the prosecution was
instituted by the agent of his own motion,
and under circumstances likely to cause him
to profit by it. Springfield Engine, etc., Co.
V. Green, 25 111. App. 106.

Indiana.— Pennsylvania Co. v. Weddle, 100
Ind. 18; American Express Co. v. Patterson,
73 Ind. 430.
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Kansas.— Wheeler, etc., Mfg. Co. v. Boyce,
36 Kan. 350, 13 Pac. 609, 59 Am. Rep.
571.

Maryland.— The ease of Carter v. Howe
Mach. Co., 51 Md. 290, 34 Am. Rep. 311,

resembled in its circumstances the Missouri
case of Gillett v. Missouri Valley E. Co.,

55 Mo. 315, 17 Am. Rep. 653, and it was
held that, although a corporation is liable

to an action for malicious prosecution, yet

in such a case the agent must be shown to

have express authority for his act or it

must have been ratified, a limitation not up-
held by the current of authority.

Massachusetts.— Reed v. Home Sav. Bank,
130 Mass. 443, 39 Am. Dec. 468.

Mississippi.—-Williams v. Planters' Ins.

Co., 57 Miss. 759, 34 Am. Eep. 494.

Missouri.— Woodward v. St. Louis, etc., R.

Co., 85 Mo. 142; Boogher v. Life Assoc, of

America, 75 Mo. 319, 42 Am. Eep. 413 [re-

versing 7 Mo. App. 591, and overruling Gil-

lett V. Missouri Valley E. Co., 55 Mo. 315,

17 Am. Rep. 653] ; Iron Mountain Baftk v.

Mercantile Bank, 4 Mo. App. 505. The case

of Gillett V. Missouri Valley E. Co. lim-

ited Childs V. State Bank, 17 Mo. 213, which
had denied the liability of a corporation

for an assault and battery, malicious prose-

cution, or slander, and conceded its liabil-

ity in such cases where the act comes within
the purview of its charter powers, and is

within the scope of the agent's authority,

or is ratified. But the alleged malicious
prosecution in that case being a criminal
prosecution for embezzlement, it was held
that it was not within the scope of the cor-

poration's general or special powers, and
therefore that the action would not lie. This
last case, in so far as it imposes such limi-

tation on the right of action, is now ex-

pressly overruled and exploded in Missouri.
Woodward v. St. Louis, etc., R. Co., 85 Mo.
142; Boogher v. Life Assoc, of America, 75
Mo. 319, 42 Am. Rep. 413 [reversing 7 Mo.
App. 591].

Nevada.— Ricord v. Central Pac. R. Co.,

15 Nev. 167.
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b. Authority of Agent to Institute and Carry On Prosecution. While it is

not necessary to prove an express authorization of the particular prosecution by
the governing body of the corporation, yet it is necessary to show that the act of

the agent who authorized, instituted, or incited it was either within his special

powers or within the general scope of his employment or authority.'*

e. To What Corporations This Liability Has Been Ascribed. Upon the fore-

going grounds, liability to pay damages for the malicious prosecution of civil or

criminal actions has been ascribed to corporations aggregate, without regard to the

object which such corporations were organized to promote, such for instance as a

banking company,** a sewing-machine company,^' an express company,^ a railroad

company,*^ a grocery company,^ and a restaurant company.*
7. Liable For False Imprisonment. On like grounds a corporation may be

liable in damages for that species of wrong which is commonly called false

imprisonment, which generally, although not always, results from the malicious

prosecution of a criminal action ;^^ as where a railway passenger is detained in

jail over night for failing to surrender his ticket before passing through the gate

of a station in compliance with tlie regulations of the company ;
*' or where a

railway trainman finding a person asleep in a car, acting in pursuance of the gen-

1Sm» Jersey.— Vance v. Erie E. Co., 32
W. J. L. 334, 90 Am. Dec. 665.

"Sew York.—^Morton v. Metropolitan L. Ins.

Co., 34 Hun 366.

North Carolina.—Hussey v. Norfolk South-
ern R. Co., 98 N. C. 34, 3 S. E. 923, 2 Am.
St. Rep. 312.

Pennsylvania.— Fenton v. Wilson Sewing
Mach. Co., 9 Phila. 189, 31 Leg. Int. 132.

Tennessee.— Wheless v. Second Nat. Bank,
1 Baxt. 469, 25 Am. Rep. 783.

United States.—Copley v. Grover, etc., Sew-
ing Mach. Co., 6 Fed. Cas. No. 3,213, 2

Woods 494.

England.—Comford v. Carlton Bank,
[1899] 1 Q. B. 392, 68 L. J. Q. B. 196,
80 L. T. Rep. N. S. 121 laffirmed on other

grounds in [1900] 1 Q. B. 28, 68 L. J. Q. B.

1020, 81 L. T. Rep. N. S. 415] ; Edwards v.

Midland R. Co. 6 Q. B. D. 287, 45 J. P. 374,
50 L. J. Q. B. 281, 43 L. T. Rep. N. S.

694, 29 Wkly. Rep. 609; Walker v. South
Eastern R. Co., L. R. 5 C. P. 640, 39 L. J.

C. P. 346, 23 L. T. Rep. N. S. 14, 18 Wkly.
Rep. 1032.

See 12 Cent. Dig. tit. " Corporations,''

§ 1904.
I

39. Walker v. Culman, 9 Kan. App. 691.

59 Fae. 606. Where the secretary of a cor-

poration, acting on the advice of its coun-

sel, had an employee arrested and tried on
a criminal charge without probable cause,

the corporation was held liable therefor in

an action for malicious prosecution. Scott

f. Dennett Surpassing Coffee Co., 51 N. Y.

App. DiT. 321, 64 N. Y. Suppl. 1016. In
the absence of any evidence tending to show
that the act of the president, who was also

the manager, of a commercial corporation

in procuring the arrest of a person for em-
bezzlement was not within the scope of the

powers conferred upon him by the by-laws,

and where it appeared that he consulted

with the attorney of the corporation before

causing the arrest, and that neither he
nor th« attorney had any apparent interest

in the matter except by virtue of their ofiS-

[771

cial connection with the corporation, the

corporation was held liable. Sehwarting «.

Van Wie New York Grocery Co., 69 N. Y.
App. Div. 282, 74 N. Y. Suppl. 747. The
same conclusion was reached where a rail-

way station agent having charge of the prop-

erty and cars of the company and the duty
of protecting them from trespassers instructed
the employees to lock the door in ease ai^
one should be found in an empty car, and,
acting under this instruction, an employee
finding a person asleep in a car locked him
in and sent for the sheriff. Texas, etc., R.
Co. V. Parker, (Tex. Civ. App. 1902) 68
S, W. 831.

40. Goodspeed v. East Haddam Bank, 22
Conn. 530, 58 Am. Dec. 439; Reed v. Home
Sav. Bank, 130 Mass. 443, 39 Am. Rep. 46S.

41. Copley v. Grover, etc.. Sewing Mach.
Co., 6 Fed. Cas. No. 3,213, 2 Woods 494.

42. American Express Co. v. Patterson, 73
Ind, 430.

43. Krulevitz v. Eastern R. Co., 140 Mass.
573, 5 N. E. 500; Ricord v. Central Pac. R.
Co., 15 Nev. 167.

44. Sehwarting v. Van Wie New York Gro-
cery Co., 69 N. Y. App. Div. 282, 74 N. Y.
Suppl. 747.

45. Scott v. Dennett Surpassing Coffee Co.,
51 N. Y. App. Div. 321, 64 N. Y. Suppl. 1016.

46. Moore v. Fitchburg R. Corp., 4 Gray
(Mass.) 465, 64 Am. Dec. 83; Lynch v.

Metropolitan El. R. Co., 24 Hun (N. Y.)
506; Bayley v. Manchester, etc., R. Co., L. R.
8 C. P. 148, 42 L. J. C. P. 78, 28 L. T. Rep.
N. S. 366; Moore i: Metropolitan R. Co.,

L. R. 8 Q. B. 36, 42 L. J. Q. B. 23, 27 L. T.
Rep. N. S. 579, 21 Wkly. Rep. 145; Goff v.

Great Northern R. Co., 3 E. & E. 672, 7
Jur. N. S. 286, 30 L. J. Q. B. 148, 3 L. T.
Rep. N. S. 850, 107 E. C. L. 672; Eastern
Counties R. Co. v. Broom, 6 Exeh. 314, 15
Jur. 297, 20 L. J. Exch. 196; Chilton «.

London, etc., R. Co., 11 Jur. 149, 16 L. J.
Exch. 89, 16 M. & W. 212, 5 R. & Can. Cas. 4.

47. Lynch v. Metropolitan El. R. Co., 24
Him (N. Y.) 506.

rxix, B, 7]
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eral directions of the station agent applicable to such cases, locked him np and
sent for the sheriff.'*'

8. Liable For Malicious and Vexatious Prosecution of Civil Actions. In the

limited class of cases where tiie law gives actions for damages founded upon the

malicious and vexatious prosecution of civil actions, corporations are liable equally

with individuals provided as in other cases the agent instituting the civil action

acted within the scope of his authority.f
9. Liable For Damages Done in Pursuance of Conspiracy. Upon like grounds

an action may be maintained against a corporation to recover damages caused by a

conspiracy to which the corporation was a party.™

10. Liable For Vexatiously and Maliciously Interfering With Business of

Another. On like grounds it has been held that one corporation may be civilly

liable in damages for vexatiously and maliciously interfering with the business of

another, as where a company established for conveying passengers by an omnibus
in the streets of London, by its servant, wrongfully, vexatiously, and maliciously

did certain acts with the view to obstruct and annoy plaintiff in the conduct of a
similar trade, and which acts had the effect intended.^'

C. Liability For Frauds— l. Ancient Doctrine That Corporation Could Not
Commit Fraud. It was formerly supposed by some judges that corporations were
not answerable for the frauds of their agents. This supposition rested upon the

notion that the agent of a corporation could not be deemed its agent for the pur-

pose of committing a fraud, since no such power had been delegated to him. If

therefore he committed a fraud it was deemed his own fraud and not the fraud

of his principal.'^

48. Texas, etc., E. Co. v. Parker, (Tex.
Civ. App. 1902) 68 S. W. 831. See also
N^ichols V. Lake Shore, etc., E. Co., 4 Ohio
Dec. (Eeprint) 306, Clev. L. Eep. 268.

49. Goodspeed v. East Haddam Bank, 22
Conn. 530, 58 Am. Dec. 439, malicious prose-

cution of a suit by attachment. To the
same effect is Western News Co. «. Wilmarth,
33 Kan. 510, 6 Pac. 786. See also Iron Moun-
tain Co. V. Mercantile Co., 4 Mo. App. 505,
suing out an injunction maliciously and
without probable cause— principle recog-

nized, but action failed because of insuffi-

ciency of petition. As to the grounds of
such an action see further Keber v. Mer-
cantile Co., 4 Mo. App. 195.

50. Buffalo Lubricating Oil Co. v. Standard
Oil Co., 106 N. Y. 669, 12 N. E. 825 laffirm-

ing 38 Hun (N. Y.) 637]; West Virginia
Transp. Co. v. Standard Oil Co., 50 W. Va.
811, 40 S. E. 591, 88 Am. St. Eep. 895, 56
L. E. A. 804.

51. Green v. London Gen. Omnibus Co.,

7 C. B. N. S. 290, 6 Jur. N. S. 228, 29 L. J.

C. P. 13, 1 L. T. Eep. N. S. 95, 8 Wkly. Eep.

88, 97 E. C. L. 290.
5Z. Duranty's Case, 26 Beav. 268, 4 Jur.

N. S. 1068, 28 L. J. Ch. 37, 7 Wkly. Eep.

70 J Matter of Hull, etc., L. Assur. Co., 2
De G. & J. 275, 59 Eng. Ch. 219 (per Lord
Chelmsford, L. C.) ; Matter of Joint Stock
Co.'s Winding-up Acts, Johns. 451, 5 Jur.
N. S. 216, 28 L. J. Ch. 325. On this ground
shareholders were held to their contracts

in Holt's Case, 22 Beav. 48. In In re United
Kingdom Ship Owning Co., 2 De G. J. & S.

456, U Jur. N. S. 52, 11 L. T. Eep. N. S.

613, 13 Wkly. Eep. 305, 67 Eng. Ch. 356, it

waa ruled that if a person has been de-

[XIX, B, 7]

ceived into taking shares in a company, he
has no remedy against the company on that
ground. His remedy is against the person
who deceived him. Compare Barry v. Cros-

key, 2 Johns. & H. 1. In Dodgson's Case,

3 De G. & Sm. 85, 90, Vice-Chancellor Knight
Bruce held that " directors, . . . cannot be
the agents of the body of shareholders to

commit a fraud. The directors only are

liable for their conduct." This opinion was
adopted by Vice-Chancellor Parker in Mat-
ter of North of England Joint Stock Bank-
ing Co., 5 De G. & Sm. 283, 289, 16 Jur.

810, 21 L. J. Ch. 468, where he said: "Dodg-
son's Case shews that the directors cannot

be the agents of the Company to commit a
fraud; and, therefore, if Mr. Bernard had
been induced to take shares by misrepre-

sentation of the directors, there was no rea-

son why he should not be a contributory."

But in Re Eoyal British Bank, 4 Drew. 205,

3 Jur. N. S. 879, 26 L J. Ch. 855, 5 Wkly.
Eep. 858, where the directors of the Eoyal
British Bank, in their published reports, mis-

represented the state of the company, and
Brockwell, relying upon the trutli of these

reports, purchased some new shares, which
were issued by the company, upon which it

was sought to make him a contri\)utory,

Vice-Chancellor Kindersley held, principally

upon the authority of the National Exch. Co.

V. Drew, decided in the house of lords, 2

Macq. 103, that reports made by directors

of the company, if they get into circulation,

must be considered as reports of the com-
pany; and Brockwell was removed from the

list of contributories. Broekwell's Case was
overruled by Lord Chanoellor Campboll and
the Lords Justices, in Matter of Joint Stock
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2. Modern Doctrine That Corporations Are Luble For Frauds Just as Natural
Persons Are— a. Statement of Doctrine. As corporations can act only through
the agency of individuals, this doctrine was equivalent to a declaration that vfhile

a corporation may be clothed with power to conduct every species of business,

banking, trading, mining, and manufacturing, it cannot commit fraud or be made
liable for frand. Such a conclusion was on a par with the conclusion that a cor-

poration could not be guilty of a malicious tort or of a trespass, since its charter or

governing statute had clothed it with no power to do such an act. If therefore its

agent acting in its behalf committed a fraud whereby a third person was cheated

and damnified, it was the fraud of the agent merely and not that of the corpora-

tion. As the agent might be insolvent and as corporations in dealing with the

public can act only through agents, such a conclusion left the public at an enor-

mous disadvantage in dealing with these artilicial bodies. If the contract were
fraudulent, the corporation got the beneUt of the fraud and shifted the fraud

over upon the responsibility of its insolvent agent. Such a rule accorded to

aggregate bodies, often possessing great wealth and wielding great power, an
immunity from responsibility for the frauds of their agents which individuals did

not possess. As the other party contracted on the faith of the responsibility of

the corporation this conclusion, which involved the repudiation of the usual rul?

of respondeat superior, was destitute at once of juridical and of common sense

and was profoundly unjust, oppressive, and opposed to a sound public policy.

Such a doctrine could not long remain in an enlightened system of jurisprudence.

Although there remain some doubts as to the rule which obtains in English courts

of chancery,^ yet it is the settled rule in England in cases at law," and in Amer-
ica both at law and in equity, that a corporation is responsible for the frauds of

its agent when acting within the powers of the corporation, and within the scope

of his agency, precisely as a natural person is.^^
b. Provided Agent Acts Within General Scope of His Authority. As in other

cases of tort,°^ the distinction here evidently is between the case where the agent

Co.'s Winding-up Acts, 4 De G. & J. 575, 586, Wisconsin.— McClellan v. Scott, 24 Wis.
1 L. T. Rep. N. S. 19, 7 Wkly. Rep. 677, 81.

61 Eng. Ch. 454, which was also a case con- United States.— Butler v. Watkins, 13

nected with the Royal British Bank. Lord Wall. 456, 20 L. ed. 623.

Campbell in his judgment said :
" Clearly England.—Barwick v. English Joint Stock

there was a fraud, a gross fraud, on the part Bank, L. R. 2 Exch. 259, 36 L. J. Exch. 147;
of the directors, and I have no doubt that Cakes v. Turquand, L. R. 2 H. L. 325,

he was induced by fraud to take his shares. 344, 36 L. J. Ch. 949, 15 Wkly. Rep. 1201
I think, however, that it was a fraud on the (per Lord Chelmsford) ; Western Bank v.

part of the directors, which cannot be at- Addie, L. R. 1 H. L. So. 145 ; Mackay v.

tributed to the company;" ami Mixer was New Brunswick Commercial Bank, L. R.
continued on the list of contributories. But 5 P. C. 394, 43 L. J. P. C. 31, 30 L. T. Rep.
this case Tfas in its turn overruled by the N. S. 180, 22 Wkly. Rep. 473; Swift v. Win-
house of iords. Compare supra, VI, K, 1, terbotham, L. R. 8 Q. B. 244, 42 L. J. Q. B.

A, (I) e^ seg. Ill, 28 L. T. Rep. N. S. 338, 21 Wkly. Rep.
63. See the cases cited in the preceding 562 ; Kennedy v. Panama, etc., Royal Mail Co.,

note; also Green's Brice's Ultra Vires (2d L.R. 2Q. B. 580, 8 B. & S. 571, 36 L. J. Q. B.
ed.) p. 335 et seq. 260, 17 L. T. Rep. N. S. 62, 15 Wkly. Rep.

54. Swift V. Winterbottom, L. R. 8 Q. B. 1039; Re England L. Assoc, 34 Beav. 639;
244; Kennedy v. Panama, etc., Co., L. R. 2 Ayre's Case, 25 Beav. 513, 4 Jur. N. S. 596,

Q. B. 580, 589; Barwick v. English Joint- 27 L. J. Ch. 579; Re Royal British Bank,
stock Bank, L. R. 2 Exch. 259. 4 Drew. 205, 3 Jur. N. S. 879, 26 L. J. Ch.

55. Georgia.— Scofield Rolling Mill Co. v. 855, 5 Wkly. Rep. 858; New Brunswick,
State, 54 Ga. 635. etc., R., etc., Co. v. Conybeare, 9 H. L. Cas.

Illinois.— Derrick «. Lamar Ins. Co., 74 711, 31 L. J. Ch. 297, 6 L. T. Rep. N. S.

in. 404. 109, 10 Wkly. Rep. 305; Ranger v. Great
New Yorh.— Griswold v. Haven, 25 N. Y. Western R. Co., 5 H. L. Cas. 72 ; Glasgow

595, 82 Am. Dec. 380; Hunter v. Hudson Nat. Exch. Co. v. Drew, 2 Macq 103, 1

River Iron, etc., Co., 20 Barb. 493. Paton App. Cas. 482; Ew p. Ginger, 5 Ir.

North Carolina.— Peebles v. Patapsco Ch. N. S. 174.

Guano Co., 77 N. C. 233, 24 Am. Rep. 447. See 12 Cent. Dig. tit. "Corporations,"
Texas.— Henderson v. San Antonio R. Co., { 1906.

17 'Sem. 660, 67 Am. Dec. 675. 56. See supra, XIX, A, 3, a et seq.

[XIX, C, 2, b]
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acts within the general scope of his agency and professedly for his principal and
where the defrauded person supposes that he is so acting, and the case where he
steps aside from his agency and commits the fraud to accomplish some purpose of

his own. In the former case the corporation will be liable for tiie consequences

of the fraudulent act or misrepresentation, under the rule of respondeat superi&r.

In the latter case the corporation will be exonerated unless, the act being within

the apparent scope of his agency, the other contracting party supposed that he
was acting fairly for the corporation and not fraudulently for himself. But it has

been well said that an act cannot be extrinsic to his employment which is adopted

as the means of accomplishing the object of his agency."

S. Liable For Damages For Deceit— a. In General. Contrary it seems to the

English law,^ and to occasional misconceptions found in American cases,*" the

American law is that an action of deceit lies against a corporation to recover the

damages sustained in consequence of acting upon false representations put forth

by the corporationj'^uch as false representations contained in a prospectus issued

by it, whereby plaintiff has been induced to subscribe for or to purchase its

shares ;
°' or in the case of a manufacturing or mercantile corporation for the fraud

or deceit resorted to by its agent in order to effect a sale of its goods ^ or of

its lands."

b. Whether Liable For Deceit of Officers or Agents When Acting Ultra Vires

the CoFpopatlon. There is authority for the proposition that a corporation is not

answerable in damages for the deceit of its officers or agents when contracting

with respect to a matter which is beyond the scope of its corporate powers, as in

the case of a national bank selling the bonds of a railroad company on commis-
sion." This, if sound, forms an exception to the rnle that tlie defense of uLbra

vires is no answer to the liability of a corporation for its torts.^

4. Liable For Fraud Where It Adopts Contract. Where a contract is pro-

cured on behalf of a corporation by its agent through fraud, the corporation

makes itself answerable for the fraud by adopting the contract with knowledge

;

since by so adopting the contract it necessarily adopts the means by which it was

procured.*^

67. Fishkill Sav. Inst. v. Fishkill Nat. sentations made by the seller of lun article

Bank, 80 N. Y. 162, 36 Am. Rep. 595, reason- to the promoters of a corporation organized

ing of Danforth, J. See also Holden v. New to sell it are in effect made to the eorpora-

York, etc.. Bank, 72 N. Y. 286; New York, tion, and afford a foundation for an action

etc., R. Co. V. Schuyler, 34 N. Y. 30. on the case by the corporation. Iowa Ek:o-

58. Western Bank v. Addie, L. R. 1 H. L. nomic Heater Co. ». American Economic
Sc. 145. Heater Co., 32 Fed. 735. It has been held

59. Such as Houston, etc., R. Co. v. McKin- that an action for deceit will lie against a

ney, 55 Tex. 176. corporation for the breach of an express con-

60. Fifth Ave. Bank v. Forty-second St., tract of warranty; but not for the breach of

etc., R. Co., 137 N. Y. 231, 33 N. E. 378, 50 an implied contract of warranty. Erie City

N. Y. St. 712, 33 Am. St. E«p. 712, 19 Iron Works «. "iarber, 102 Pa. St. 156.

L. R. A. 331 ; Cragie v. Hadley, 99 N. Y. Compare as to the remedy at common law
131, 1 N. E. 537, 52 Am. Rep. 9; New York, for a breach of an express contract of war-
ctc, E. Co. V. Schuyler, 34 N. Y. 30 ; Frank ranty Vanleer v. Earle, 26 Pa. St. 277.

V. Bradley, etc., Co., 42 N. Y. App. Div. 178, 63. Lynch v. Mercantile Trust Co., 18 Fed.

68 N. Y. Suppl. 1032 ; Hunter v. Hudson 486, 5 MoCrary, 623.

River Iron, etc., Co., 20 Barb. (N. Y.) 493; 64. Wt ikler v. Hagerstown First Nat.
Erie City Iron Works v. Barber, 106 Pa. St. Bank, 42 Md. 581, 20 Am. Rep. 95.

125, 51 Am. Rep. 508. 65. See supra, XIX, A, 6, a et seq.

61. Dorsey Mach. Co. v. McCaffrey, 139 66. Rives v. Montgomery South Plank-
Ind. 545, 38 N. E. 208, 47 Am. St. Rep. 290 Road Co., 30 Ala. 92; Henderson v. San An-
(fraudulent representations made by officers tonio 1 . Co., 17 Tex. 560, 67 Am. Dee. 675;
and shareholders) ; Benedict v. Guardian Crump t: U. S. Mining Co., 7 Gratt. (Va.)
Trust Co , 58 N. Y. App. Div. 302, 68 N. Y. 352, 56 Am. Dec. 116; Oakes v. Turquand,
Suppl. 1082. L. R. 2 H. L. 325, 344, 36 L. J. Ch. 949, 15

62. Peebles v. Patapsco Guano Co., 77 Wkly. Rep. 1201 (per Lord Chelmsford^
;

N. C. 233, 24 Am. Rep. 447 ; Erie City Iron Western Bank v. Addie, L. R. 1 H. L. Sc. 145.

Works V. Barber, 106 Pa. St. 125, 51 Am. See on the general principle Atwood ».

Rep. 508. On the other hand false repre- Wright, 29 Ala. 346; Bowers v. Jokasaa, 10
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5. Reuedies Against Corporations Committing Frauds. Under any tlieory, the

liability of a corporation for fraud extends to an obligation to return what it has

acquired through the fraud of its agent, with interest. This may be compelled

by an action of assumpsit at common law, or by an action of that nature under
tho modern codes of procedure, for money had and received;" in the view of

some courts, although not of otliers,** by a common-law action for damages for

the fraudulent representations or deceit of the agent of the corporation acting in

its behalf, whereby plaintiff was entrapped, into the contract or course of action

complained of ;^' by a bill in equity for the rescission of the contract, for a resti-

tution of the money which the corporation has acquired by the fraud,™ and for

an injunction against the bringing of suits on such contract." On the other hand
where the fraud "has been practised by an agent of the corporation, to the preju-

dice of the corporation and of its shareholders, the corporation, suing for itself

and as the representative of its shareholders, may have an appropriate relief in

equity, as for instance in the case of an issue of spurious stock, by having the

stock canceled as a cloud upon title,'^ leaving the defrauded taker of the spurious

shares to his action for damages."
D. Liability For Neg'lig'ence— l. Corporations Liablk For Negligence Just

as Individuals Are. A corporation aggregate, having, or supposed to have, a cor-

porate fund, is liable, in an action at common law, for negligence in the perform-

ance of its duties, in the conduct of its business, or in the care of its property,

just as an individual is.'*

Sm. & M. (Miss.) 169; Meadows v. Smith,
42 N. C. 7; Harris v. Delamar, 38 N. C. 219;
Huguenin f. Baseley, 2 White & T. Lead.
Cas. 597, 14 Ves. Jr. 273 ; Bridgman v. Green,
2 Vea. 627, 28 Eng. Reprint 399.

67. See supra, XVII, F, 1, r, (m).
68. See supra, XIX, C, 3, a.

69. Reasoning in Scofleld, etc., Co. v. State,
64 Ga. 635, and in New York, etc., R. Co. V.

Schuyler, 38 Barb. (N. Y.) 534.

70. Alabama.—Rives v. Montgomery South
Plank-Road Co., 30 Ala. 92.

Iowa.— Davis j;. Dumont, 37 Iowa 47.

Mississippi.— Water Valley Mfg. Co. v.

Seaman, 53 Miss. 655.

Missouri.—Occidental Ins. Co. v. Ganzhom,
2 Mo. App. 205.

Virginia.— Crump v. U. S. Mining Co., 7
Gratt. 352, 56 Am. Dee. 116.

England.— Bwloh-Y-Plwm Lead Min. Co. v.

Baynes, L. E. 2 Exch. 324, 36 L. J. Exch.
183, 16 L. T. Rep. N. S. 597, 15 Wkly. Rep.
1108; New Brunswick, etc., R., etc., Co. v.

Muggeridge, 1 Dr. & Sm. 363, 7 Jur. N. S.

132, 30 L. J. Ch. 242, 3 L. T. Rep. N. S. 651,

9 Wkly. Rep. 193; Glamorganshire Iron, etc.,

Co. V. Irvine. 4 F. & F. 947.

71. Henderson v. Lacon, L. R. 5 Eq. 249,

18 L. T. Rep. N. S. 527, 16 Wkly. Rep. 328;
Smith V. Reese River Co., L. R. 2 Eq. 264,
12 Jur. N. S. 616, 14 L. T. Rep. N. S. 283, 14
Wkly. Rep. 606 [affirmed in L. R. 4 H. L.

641 ; Venezuela Cent. R. Co. v. Kisch, L. R.
2 H. L. 99, 36 L. J. Ch. 849, 16 L. T. Rep.
N. S. 500, 15 Wkly. Rep. 821.

Practice in such cases.— In re Ruby Conaol.

Min. Co., L. R. 9 Ch. 664, 43 L. J. Ch. 633,

31 L. T. Rep. N. S. 55, 22 Wkly. Rep. 833

(whers the shares, the purchase of which it

was alleged was brought about by the fraud
of the company's agent, having been fully

paM up, it was ruled that the merits ought

to be tried at law, in an action to recover the

purchase-money, and not by a motion in chan-

cery, under section 35 of the Companies Act
of 1862, to have plaintiff's name excluded
from the list of shareholders) ; Thorpe v.

Hughes, 3 Myl. & C. 742 (where an injunc-

tion was denied).

73. New York, etc., R. Co. v. Schuyler,
17 N. Y. 592, 34 N. Y. 30, on a subsequent
appeal. Compare supra, VI, K, 5, c, (ii), (a).

73. See supra, VI, K, 5, c, (ii), (a). A
eubscriber to the stock of a corporation, who
affirms his subscription after learning of a
fraud by which he was induced to make it,

cannot maintain an action against the cor-

poration to recover damages for the fraud.
Wilson V Hundley, 96 Va. 96, 30 S. E. 492,

70 Am. St. Rep. 837; Houldsworth v. Glas-
gow City Bank, 5 App. Cas. 317, 42 L. T. Rep.
N. S. 194, 28 Wkly. Rep. 677.

Additional note on the subject of frauds
by corporations.— That a corporation cannot
be held liable to the creditors of an insolvent
corporation by reason of having secured from
such corporation the preferential payment of
its own claims, through undue influence ex-
erted upon it, where the influence is merely
the moral influence resulting from being its

creditor, and the corporation has not acquired
control of its aflFairs, see National Bank of
Commerce v. Allen, 90 Fed. 545, 33 C. C. A.
169. Circumstances under which the fact
that one of the shareholders voted for a reso-

lution authorizing the purchase of land on
the assurance that certain of the directors
would look after the payment of the purchase-
money was not evidence of fraud against the
corporation see Jenkins v. Bradley, 104 Wis.
540, 80 N. W. 1025.

74. Fowle V. Alexandria, 9 Fed. Cas. No.
4,993, 3 Craneh O. C. 70, and other cases
cited in this subdivision.

[XIX. D. I]
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2. LiABiLiTT Rests Upon Rule of Resp3NDEAT Superior. As a corpotation can
from its very nature act only through the instrumentality of natural persons or of

other corporations, it follows that in every case where it is sought to charge a cor-

poration with liability on the ground of negligence the initial inquiry is, whether
the agent througli whose misconduct the negligent act or omission took place was
at the time and with reference to the subject-matter acting within the scope of his

employment or agency. This subject has already been suflBciently discussed in a
previous subdivision of this article to show the principles on which the liability

rests.''

3. Negligence in Performance of Ultra Vires Acts. Upon a principle else-

where considered,'" it will be no defense on the part of a corporation to an action

to charge it with damages for a negligent injury that the injury was committed
by its agents or servants while engaged in a business upon which it had no power
under its charter or governing statute to enter. Thus a passenger may recover

for personal injuries occasioned to him by the negligence of a street railway cor-

poration which was transporting him on a railway which it had leased unlawfully,

but which it was using and maintaining without objection from its owners or the

commonwealth."
4. Liability For Negligence in Perforuance of Duties Toward Individuals

Which It Has Voluntarily Assumed— a. In General. Where a corporation under-

takes, although gratuitously, the performance of a duty in favor of an individual,

the confidence induced by the undertaking to perform the service is a sufficient

consideration to create a duty to exercise care in the performance of it.'* On a

similar principle, where a corporation, in pursuance of a franchise granted to it

by the legislature, undertakes to construct and to maintain works to be used by
the public distributively, it thereby assumes the obligation of using reasonable

care in the maintenance of such works ; and it becomes liable, independently of

statute, to any person who may be damaged, in making a lawful use of such

works, in consequence of its negligence or nonfeasance in failing to keep them
in a reasonable state of repair."

b. Liability Illustrated in Case of Private Corporations Owning and Operating

Works of Public Utility For Which They Receive Compensation From Public. The
general rule of la^ under this head may be stated thus : When a corporation is

clothed by its charter, by the legislature, or by prescription, which presumes a

charter, with power to construct or improve turnpikes,*" plank roads,'' bridges,"*

75. See awpra, XIX, A, 3, a et seq. over from the principal contractxjr, the in-

76. See supra, XIX, A, 6, a et seq. termediate subcontractor being insolvent)

;

77. Feital i;. Middlesex K. Co., 109 Mass. Brookville, etc.. Turnpike Co. v, Pumphrey,
398, 12 Am. Eep. 720. Compare Bathe v. 59 Ind. 78, 26 Am. Rep. 76. See further, as

Decatur County Agricultural See, 73 Iowa 11, to the obligation of a turnpike company to
34 N. W. 484, 5 Am. St. Rep. 651. repair, the following cases:

78. Philadelphia, etc., R. Co. v. Derby, 14 Connecticut.— Goshen, etc.. Turnpike Co. v.

How. (U. S.) 468, 14 L. ed. 502. The same Sears, 7 Conn. 86.

principle is reaffirmed and applied in Glavin Kentucky.— Shelby County Bd. Internal
V. Rhode Island Hospital, 12 R. I. 411, 34 Improvement v. Scearce, 2 Duv. 576.

Am. Rep. 675. Maine.— Orcutt v. Kittery Point Bridge
79. Parnaby v. Lancaster Canal Co., 11 Co., 53 Me. 500.

A. & E. 223, 9 L. J. Exch. 338, 3 Nev. & P. Massachusetts.— Com. v. Worcester Turn-
523, 3 P. & D. 162, 39 E. C. L. 139. An in- pike Corp., 3 Pick. 327.

teresting question of pleading was also de- New Jersey.— Ward v. Newark, etc., Turn-
oided. The declaration was framed under a pike Co., 20 N. J. L. 323; State V. Morris
statute, but as it contained allegations which Turnpike Co., 4 N. J. L. 165, 7 Am. Dec. 579.

showed a duty at common law it was held 81. Ireland v. Oswego, etc.. Plank Road
good. Co., 13 N. Y. 526; Davis v. Lamoille County

80. Southwoi-th ». Lathrop, 5 Day (Conn.) Plank Road Co., 27 Vt. 602. Compare Sims
237 (where a second subcontractor was held v. Yazoo, etc.. Plank Road Co., 38 Miss,

under his contract liable to pay damages 23.

which a traveler had recovered of a turnpike 83. Georgia.— Tift v. Jones, 52 Ga. 538.

company for injuries resulting from non-re- Indiama.— Wayne County Turnpike Oo. •.

pair, and which the company had recovered Berry, 5 Ind. 286.
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ferries," railways,** canals,^ docks,*^ wharves," waterworks,** gas-works," tu

improve navigable streams,^ or to do other like work of a public nature for

the benefit of members of the public distributively, and to take toll therefor," it

is bound to keep its works in repair and is liable in a civil action to an individual

who has sustained damages in consequence of a failure of its duty in this

particular.'*

Jfoine.— Watson v. Lisbon Bridge, 14 Me.
201, 31 Am. Dec. 49.

yiew York.— Hayes v. New York Cent., etc.,

R. Co., 9 Hun 63.

South GaroUna.— Grigsby v. Chappell, 5
Rich. 443.
England.— Nieholl v. Allen, 1 B. & S. 916,

31 L. J. Q. B. 283, 6 L. T. Rep. N. S. 699, 10
Wkly. Rep. 741, 101 E. C. L. 916; Rex v.

Lindsey, 14 East 317, 12 Rev. Rep. 629; Rex
V. Kent, 13 East 220, 12 Rev. Rep. 330.

83. Murray v. Hudson River R. Co., 47
Barb. (N. Y.) 196; Oakland R. Co. v. Field-

ing, 48 Pa. St. 320.

84. Oakland R. Co. v. Fielding, 48 Pa. St.

320; Cumberland Valley R. Co. v. Hughes, 11

Pa. St. 141, 51 Am. Dec. 513.

85. Weitner v. Delaware, etc., Canal Co.,

4 Rob. (N. Y.) 234; Pennsylvania R. Co. v.

Patterson, 73 Pa. St. 491; Saylor v. Smith,
2 Wkly. Notes Cas. (Pa.) 687; Winch v.

Thames Conservators, L. R. 9 C. P. 378, 43
L. J. C. P. 167, 31 L. T. Rep. N. S. 128, 22
Wkly. Rep. 879; Parnahy v. Lancaster Canal
Co., 11 A. & E. 223, 9 L. J. Exch. 338, 3

P. & D. If'., 39 E. C. L. 139; Walkpr v. Goe,

4 H. & K, 350, 5 Jur. N. S. 737, 28 L. J.

E;cch. 18i, 7 Wkly. Rep. 289. See also Hea-
eock V. Sherman, 14 Wend. (N. Y.) 58; Penn-
sylvania, etc.. Canal Co. v. Graham, 63 Pa.

St. 299, 3 Am. Rep. 549; Witherley V. Re-
gent's Canal Co., 12 C. B. N. S. 2, 3 F. & P.

61, 2 L. J. C. P. 190, 6 L. T. Rep. N. S. 255,

104 E. C. L. 2; Manley v. St. Helen Canal,

etc., Co., 2 H. & N. 840, 27 L. J. Exch. 159,

6 Wkly. Rep. 297.

86. Smith v. London, etc.. Docks Co., L. R.
3 C. P. 326, 37 L. J. C. P. 217, 18 L. T. Rep.

N. S. 403, 16 Wkly. Rep. 728; Mersey Docks,

etc., Bd. V. Gibbs, L. R. 1 H. L. 93, 11 H. L.

Cas. 686, 12 Jur. N. S. 571, 35 L. J. Exch.

225, 14 L. T. Rep. N. S. 677, 14 Wkly. R«p.

872; Gibson v. Inglis, 4 Campb. 72, 15 Rev.

Rep. 727; Mersey Docks, etc., Bd. v. Penhal-

low, 7 H. & N. 329, 8 Jur. N. S. 486, 30 L. J.

Exch. 329, 5 L. T. Rep. N. S. 112; Gibbs v.

Liverpool Docks, 1 H. & N. 439 [reversed in

3 H. & N. 164, 4 Jur. N. S. 636, 27 L. J. Exch.

321].
87. Wendell v. Baxter, 12 Gray (Mass.)

494; Radway v. Briggs, 37 N. Y. 256; Albany
V. Cunliff, 2 N. Y. 165. See also Jefiferson-

ville V. Louisville, etc., Steam Ferry Co., 27

Ind. 100, 89 Am. Dec. 495, 35 Ind. 19; Sea-

man V. New York, 3 Daly (N. Y.) 147;

Buckbee v. Brown, 21 Wend. (N. Y.) 110;

Prescott V. Duquesne, 48 Pa. St. 118; Pitts-

burgh V. Grier, 22 Pa. St. 54, 60 Am. Dec. 65;

Mersey Docks, etc., Bd. v. Gibbs, L. R. 1 H. L.

93, 11 H. L. Cas. 686, 12 Jur. N. S. 571, 35

L. J. Exch. 225, 14 L. T. Rep. N. S. 677, 14

Wkly. Rep. 872; Mersey Docks, etc., Bd. v.

Penhallow, 7 H. & N. 329, 8 Jur. N. S. 486,

30 L. J. Exch, 329, 5 L. T. Rep. N. S. 112;
Gibbs V. Liverpool Docks, 1 H. & N. 439 Ire-

versed in 3 H. & N. 164, 4 Jur. N. S. 636, 27
L. J. Exch. 321].

88. Bayley v. Wolverhampton Waterworks
Co., 6 H. & N. 241, 30 L. J. Exch. 57. In
Atkinson v. Newcastle, etc.. Waterworks Co.,

2 Ex. D. 441, 46 L. J. Exch. 775, 36 L. T.

Rep. N. S. 761, 25 Wkly. Rep. 794, it was
ruled by the English court of appeal, revers-

ing the court of exchequer (L. R. 6 Exch.
404, 20 Wkly. Rep. 35), that an action would
not lie against a waterworks company for

failing to keep its pipes charged as required
by its governing statute, by reason of which
neglect the plaintiff's premises burned down.
Tne groimd of the decision was that the stat-

ute creating the duty gave a penalty of £10,
one half to any informer and the other half
to the overseers of the parish, for a neglect
of this duty, and that the penalty excluded a
right of action for damages. The court ques-

tion the authority of Couch v. Steel, 2 C. L. R.
940, 3 E. & B. 402, 18 Jur. 515, 23 L. J. Q. B.
121, 2 Wkly. Rep. 170, 77 E. C. L. 402, which
governed the court below. In that ease it was
held that a statute (7 & 8 Vict. c. 112, § 18)
making it the duty of a, ship-owner to have
on board a proper supply of medicines for
the voyage, created a duty to each sailor, for

the breach of which action might be sustained
by any one thereby injured, although the stat-

ute gave a penalty.

89. See Hutchinson v. Boston Gas Light
Co., 122 Mass. 219; Bartlett v. Boston Gas
Light Co., 117 Mass. 533, 19 Am. Rep. 421,
122 Mass. 209; Flint v. Gloucester Gas Light
Co., 9 Allen (Mass.) 552; Hunt v. Lowell
Gas Light Co., 8 Allen (Mass.) 169, 85 Am.
Dec. 697; Emerson v. Lowell Gas Light Co.,

3 Allen (Mass.) 410; Holly v. Boston Gas
Light Co., 8 Gray (Mass.) 123, 69 Am. Dec.
233; Lannen v. Albany Gas Light Co., 44
N. Y. 459 [affirming 46 Barb. (N. Y.) 264];
Butcher v. Providence Gas Co., 18 Alb. L. J.

372; Burrows v. March Gas, etc., Co., L. R. 7
Exch. 96, 41 L. J. Exch. 46, 26 L. T. Rep.
N. S. 318, 20 Wkly. Rep. 493; Holden v.

Liverpool New Gc3, etc., Co., 3 C. B. 1, 10
Jur. 883, 15 L. J. C. P. 301, 54 E. C. L. 1;
Mose V. Hastings, etc.. Gas Co., 4 F. & P.
324; Blenkiron v. Great Cent. Gas Consumers
Co., 2 P. & F. 437 ; Weld v. Gas Light Co., I

Stark. 189, 2 E. C. L. 78.

90. Rex V. Kent, 13 East 220, 12 Rev. Rep.
330.

91. Brown v. South Kennebec Agricultural
Soc, 47 Me. 275, 74 Am. Dec. 484.

92. Most of the foregoing cases either sus-
tain or illustrate the text. Some of them,
however, were eases where the negligence
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e. Liability Same Where Duty Is Imposed in Express Terms by Charter or
Governing Statute. Upon a principle applicable alike to persons and to corpora-

tions, tiiat where an obligation is imposed by statute, the person upon whom it

is imposed becomes liable to anj' one who may have been injured by or in con-

sequence of its non-performance or negligent performance,*' where the ciiarter of

a corporation, or other governing statute, makes it the duty of the corporation to

keep in repair a bridge, dike, canal, or other public work, an individual injured

by a neglect of the statutory, duty may maintain an action therefor.** The same
rule is applicable to chartered municipal corporations.''

d. When so Liable on Principle of Nuisance or Special Damage. The liability

of corporations for the non-repair of roads or bridges, which they are under a

duty by their charter to keep in repair, is often put on the common-law ground
that they are the authors of a nuisance which has resulted in special damage to

plaintiff. Accordingly, where the charter of a canal company required it to
" build and keep in good repair suitable and convenient bridges over the canal,"

and one of the bridges, being defective, gave way while plaintifiE was driving

over it, it was held that he might recovei damages, upon this principle, for the

injury thus received.** Where sucii an injury happens to plaintiff through the
negligent failure of defendant to perform a duty enjoined upon it by its charter,

to bo performed on behalf of the public generally, an action for the injury which
plaintiff has received is supportable, not indeed on the theory of privity of con-

tract, but as an action on the case for an injury which plaintiff has sustained

through the malfeasance of defendant in failing to perform a duty toward him,
although springing from acontract with another."

5. Private Corporations How Liable For Non-Exercise of Granted Powers. It

does not follow, however, that because power to construct or maintain a railway

or other public work is granted to a person or corporation for his or its private

emolument, such person or corporation will be compelled by mandamus to exe-

cute the power or be liable to a private action for a non-exercise of such power.

Such a statute will it seems be deemed permissive unless its terms plainly import
the contrary.*' But a railway company which has so far entered upon the execu-

tion of its statutory powers as to condemn land to build part of its line will be
compelled by mandamus to complete it, unless it shows that it has become

amounted not to a mere nonfeasance in the v. Wolverhampton Waterworks Co., 6 H. & N.
performance of a duty voluntarily assumed 241, 30 L. J. Exch. 57 (where the waterworks

but to a positive malfeasance. Aa to the duty company was held liable to a traveler whose
of a street railroad to keep the pavement be- horse was injured by their failing to keep a

tween its tracks in repair under the pro'vi- fire-plug in repair, as directed by a statute,

sions of its charter see Troy v. Troy, etc., R. although the plug belonged to the local board

Co., 3 Lans. (N. Y.) 270. of health, which was liable to the waterworks

93. Mersey Docks, etc., Bd. v. Gibbs, L. R. company for the expense of the repairs).

1 H. L. 93, 11 H. L. Cas. 686, 12 Jur. N. S. 95. Erie v. Schwingle, 22 Pa. St. 384, 60

671, 35 L. J. Exch. 225, 14 L. T. Rep. N. S. Am. Dec. 87.

677, 14 Wkly. Rep. 872; Coe v. Wise, L. R. 96. Pennsylvania, etc., Canal Co. v. Gra-

1 Q. B. 711, 7 B. & S. 831, 37 L. J. Q. B. ham, 63 Pa. St. 290, 3 Am. Rep. 549 \_o%Ung

262, 14 L. T. Rep. N. S. 891, 14 Wkly. Rep. Kensington B. Wood, 10 Pa. St. 93, 49 Am.
865; Gray r. Pullen, 5 B. & S. 970, 34 L. J. Dec. 582; Pittsburgh r. Scott, 1 Pa. St. 309;

Q. B. 265, 11 L. T. Rep. N. S. 569, 13 Wkly. Hughes f, Heiser, 1 Binn. (Pa.) 463, 2 Am.
Rep. 257, 117 E. C. L. 970; Bessant v. Great Dec. 459; Baxter v. Winooski Turnpike Co.,

Western R. Co., 8 C. B. U. S. 368, 98 E. C. L. 22 Vt. 114, 52 Am. Dec. 84; Wilkes r. Hunger-

363. ford Market Co., 2 Bing. N. Cas.' 281, 1

94. Riddle v. Proprietors Merrimack River Hodp:es 281, 2 Scott 446, 29 E. C. L. 537].

Locks, etc., 7 Mass.' 169, 5 Am. Dee. 35; Penn- 97. Reasoning of Sharswood, C. J., in Pena-

sylvania R. Co. v. Patterson, 73 Pa. St. 491

;

sylvania, etc., Canal Co. V. Graham, 63 Pa.

Pennsylvania, etc.. Canal Co. v. Graham, 63 St. 290, 3 Am. Rep. 549.

Pa. St. 290, 3 Am. Rep. 549; Harrison v. 98. Nicholl v. Allen, 1 B. & S. 916, 932,

Great Northern R. Co., 3 H. & C. 231, 10 31 L. J. Q. B. 283, 6 L. T. Rep. N. S. 699, 10

Jur. N. S. 992, 33 L. J. Exch. 266, 10 L. T. Wkly. Rep. 741, 101 E. C. L. 916 (per Cromp-

Rep. N. S. 621, 12 Wkly. Rep. 1081; Bayley ton, J.) ; Reg. v. York, etc., R. Co., 1 E. & B.
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impoieihle for it to do so ;*' and if after snch a railway has been built the com-
panj takes up its rails a mandamus will lie to compel it to reinstate them.* So
the proprietor of a toll-bridge must keep the same in repair so long as he exercisea

the privilege, accorded him by a statute, of receiving tolls, or else he must pay
damages to any one thereby specially injured. He cannot escape this liability by
maintaining a ferry, and collecting ferriage in lieu of the statutory pontage.* It

seems that a corporation created by the legislature of a state, and which under a
contract with the state has assumed the exclusive duty of repairing the leveea

upon a certain river within the s'ate, for the purpose of preventing the overflow
of cultivable lands, is liable for damages to a private landowner for tlie non-
performance of the duty ; but where sufficient time had not elapsed between the

date at which the corporation became empowered to enter upon the discharge of

the duty so assumed and the iiapiening of the injury for which plaintifE brought
his action, it was held that the corporation was not liable.'

E. Indictment of Corporations— l. Corporations Indictable Under Ancient
Law. The law on the subject of the criminal liability of corporations has had a
growth and development analogous to that relating to the civil liability of corpora-

tions for torts. Decisions and dicta are not wanting in the ancient, and even in

the modern books of our law, which deny, in the broadest terms, that a corpora-

tion can be indicted or criminally impleaded. Lord Holt is reported to have said

that "a corporation is not indictable, but the particular members of it are";*
and the superior court of Virginia declared, in tiie year 1823, in general terms,

that a corporation caimot be impleaded criminaliter by its artificial name.* But
apart from the notorious inaccuracy of the so-called Modern Keports, and the sus-

f)icion which always attaches to the anonymous cases reported in that series," it

las been pointed out'' tliat in the time of Lord Holt there were many instances

of indictments against counties, which were quasi-corporations, for tiieir neglect

to keep their roads and bridges in repair.' It has ofteti been urged in behalf of
corporations that it is unnecessary to hold them liable criminally for acts of mal-

feasance, since their officers who do the act may be so prosecuted. " Of this,"

said Lord Denman, C. J., " there is no doubt. But the public knows nothing of
the former; and the latter, if they can be identified, are commonly persons of
the lowest rank, wholly incompetent to make any reparation for the injury.

There can be no eflfectual means for deterring from an oppressive exercise of

power for the purpose of gain, except the remedy by an indictment against those

178, 72 E. C. L. 178 (per Erie, J.) ; Rex v. ter of the common law is too well established

Birmingham Canal Nav. Co., 2 W. Bl. 708 to be shaken even by the travesties of his

(per Lord Mansfield, C. J., and Astion, J.). decisions which appear in the Modern Re-
99. Reg. r. York, etc., R. Co., 1 E. & B. ports.

178, 72 E. C. L. 178. Compare Edinburgh, 7. By Chief Justice Green, of New Jersey,

etc., R. Co. V. Philip, 3 Jur. N. S. 249, 2 in his learned opinion in State v. Morris(,

Macq. 514, 1 Paton App. Cas. 681, 29 Sc. Jur. etc., R. Co., 23 N. J. L. 360, 364.

242, 5 Wkly. Rep. 377. 8. Reg. v. Cluworth, Holt 239, 6 Mod. 163,

1. Rex V. Severn, etc., R. Qo., 2 B. & Aid. 1 Salk. 359; Reg. v. Saintiflf, 6 Mod. 255
646, 21 Rev. Rep. 433. (where Lord Holt himself presided, and held

2. Nieholl v. Allen, 1 B. & S. 916, 31 L. J. that if a common footway be in decay, an in-

Q. B. 283, 6 L. T. Rep. N. S. 699, 10 Wkly. dictment will lie for it of necessity, because

Rep. 741, 101 E. C. L. 916. an action will not lie without special dam-
3. Louqua v. Louisiana Levee Co., 27 La. age) ; Reg. v. Wilts, 1 Salk. 359. That

Ann. 134. an indictment was the settled method
4. Anonymous, 12 Mod. 559. of compelling counties and mimicipal cor-

5. Com. V. Swift Run Gap Turnpike Co., porations to keep their highways in re-

2 Va. Cas. 362. pair is shown by the following eases: Rex
6. "Lord Holt himself complained of his re- »• Great Broughton, 5 Burr. 2700 ; Rex v.

porters, who seem to have been mere private West Riding, 5 Burr. 2594, 2 East 342, Lofft
note-takers in the court, and not officially ap- 238, 2 W. Bl. 685 ; In re Langforth Bridge
pointed, " that the stwflf which they published Case, Cro. Car. 365 ; Rex v. Stratford-Upon-
would make posterity think ill of his under- Avon, 14 East 348; Rex v. Liverpool, 3 East
Btanding, and that of his brethren on the 86; Rex v. Clifton, 5 T. R. 498, 2 Rev. Rep.
bsBck." But the fame of Lord Holt as a mas- 6S7.
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who truly commit it, that is, the corporation, acting by its majority : and there is

no principle which places them beyond the reach of the law for such proceed-

ings." ' We may conclude that it is a settled principle of modern jurisprudence

that an indictment will lie against a corporation aggregate, although not for every
species of crime or misdemeanor."'

2. Indictable For Offenses Denounced against " Persons." There is judicial

authority for the conclusion that a corporation is indictable for a statutory offense

denounced against "persons," as where the statute recites that "if any person

shall," etc."

3. For What Offenses Corporations Are Indictable— a. For Misfeasance as

Well as For Nonfeasance. Having concluded upon judicial authority that corpora-

tions are indictable, the next inquiry will be for what offenses they are indictable

;

and this inquiry can be best answered by discovering for what offenses they are

not indictable, and excluding that class of offenses from consideration. The
ancient theory was that a corporation aggregate was indictable only for acts of

nonfeasance, that is for the failure to perform some public duty, such as keeping
a highway in repair. The theory was that it was not indictable for acts of mis-

feasance, because it had no power, under its charter, to commit such acts, but
that, whoa those who professed to act in its behalf committed acts of misfeasance

they were acting ultra vires, and their acts were personal acts, and not the acts

of tlie corporation. The rule was strictly analogous to the ancient doctrine that

evil intent or motive cannot be imputed to a corporation, and that a corporation

cannot be made liable in a civil action for a trespass or other malicious injury

unless committed by deed.'* This idea that a corporation cannot be punished
criminally for a malfeasance has inhered to some extent in modern decisions ;

^

but it is now thoroughly settled, both in England and in America, that a corpo-

ration may be prosecuted by indictment for a misfeasance as well as for a

nonfeasance.^*

b. For Creating op Permitting Public Nuisances— (i) In Genhral. Under
the foregoing principles a corporation is indictable for committing a public nuis-

ance, whether the commission of it involves acts of nonfeasance or misfeasance

;

for, to quote again the observation of Lord Denman, " it is as easy to charge one
person, or body corporate, with erecting a bar across a public road, as with the

non-repair of it ; and they may as well be compelled to pay a line for the act as

for the omission." ^ Thus a canal company is liable to indictment for the nuisance

9. Reg. V. Great North of England R. Co., Maine.— State v. Portland, 74 Me. 268, 43

» Q. B. 315, 2 Cox C. C. 70, 10 Jur. 755, 16 Am. Rep. 586 [overruling State v. Great

L. J. M. C. 16, 58 E. C. L. 315. Works Milling, etc., Co., 20 Me. 41, 37 Am.
10. State V. Morris, etc., R. Co., 23 N. J. L. Dec. 38] ; State v. Portland, etc., E. Co., 57

360 (where the subject was fully examined Me. 402; State v. Freeport, 43 Me. 198

on the English precedents) ; Reg. v. Birming- (sernble)

.

ham, etc., R. Co., 3 Q. B. 223, 43 E. C. L. Massachusetts.— Com. v. New Bedford
708, 9 C. & P. 469, 38 E. C. L. 278, 2 G. & D. Bridge, 2 Gray 339.

236, 6 Jur. 804, 3 R. & Can. Cas. 148 (where New Jersey.— State v. Morris, etc., R. Co.,

the subject underwent full examination). 23 N. J. L. 360.

11. State V. Clark First Nat. Bank, 2 S. D. New YoWc— People v. Albaay, 11 Wend.
568, 51 N. W. 587; State v. Clark Security 539, 27 Am. Dec. 95.

Bank, 2 S. D. 538, 51 N. W. 337 (indictment Tennessee.— Louisville, etc., R. Co. ». State,

for usury). Compare supra, XIX, A, 8; 3 Head 523, 75 Am. Dec. 778.

infra, XIX, E, 3, d, (l). Vermont.— State v. Vermont, etc, E. Co.,

As to whether corporation is included in 27 Vt. 103.

word " person " in penal statutes see supra, England.— Reg. v. Great North of England
XIX, A, 8. R. Co., 9 Q. B. 315, 2 Cox C. C. 70, 10 Jur.

12. See supra, XIX, B, 2, a. 755, 16 L. J. M. C. 16, 58 E. C. L. 315.

13. State V. Ohio, etc., R. Co., 23 Ind. 362

;

See also People v. Equitable Gaslight Co.,

State V. Great Works Milling, etc., Co., 20 5 N. Y. Suppl. 19; State v. Baltimore, etc..

Me. 41, 37 Am. Dec. 38. R. Co., 15 W. Va. 362, 36 Am. Rep. 803.

14. Kentucky.— Com. •». Pulaski County 15. Louisville, etc., R. Co. v. Com., 13

Agricultural, etc., Assoc, 92 Ky. 197, 17 S. W. Bush (Ky.) 388, 26 Am. Rep. 205; State v.

442, 13 Ky. L. Rep. 468. Morris, etc., R. Co., 23 N. J. L. 360 ; Northern

[XIX, E. 1]
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created by the water of its canal being suffered to percolate through its tow-path
upon the land of an adjacent proprietor, causing stagnant and noxious pools to

form thereon, creating a public nuisance.'*

(n) Keepino Disorderly House. A disorderly house is unquestionably a
public nuisance ; and if a corporation is indictable for any public nuisance which
it is capable of committing, a corporation formed, we will say, for the purpose of

carrying on a hotel, may become indictable for carrying it on as a disorderly

house ; and it has been held that a corporation aggregate may be prosecuted by
indictment for such an offense."^

(ill) Obstructino Public Navigation. On the same principle a corpora-

tion is indictable for obstructing a navigable river or other navigable water.

Thus a corporation which has been permitted, under its governing statute, to erect

a toll-bridge across a navigable river, but upon the condition of erecting draw-
bridges of a prescribed width, is indictable for not erecting such bridges.'!^

(iv) Obstructing Public Highway. A species of nuisance for which
indictments have often been sustained against corporations, and especially against

railway companies, has consisted of obstructing the public highway.*'^ Thus a
street railway company may be indicted both at common law and under statutes

for failing to restore the surface of the street which it has occupied and dis-

rupted, and for failing to keep that portion of it which is occupied by its tracks

in a reasonable state of repair for ordinary travel.^ So if a steam railroad com- •

pany is authorized by its governing statute to change the site of any turnpike or
public road, but upon condition of reconstructing the same at its own expense, if

it fails so to reconstruct it it is liable to an indictment and fine.** It seems also

Cent. E. Co. v. Com., 90 Pa. St. 300; Reg. v.

Great North of England R. Co., 9 Q. B. 315,

2 Cox C. C. 70, 10 Jur. 755, 16 L. J. M. C. 16,

68 E. C. L. 315. It should be observed that
some of the obsolete and overruled decisions

related to the liability of corporations to be
prosecuted criminally for nuisances consisting

of acts of malfeasance. Thus in an early Vir-

ginia case it was held that a corporation is

not indictable for a public nuisance which
consists in obstructing a highway by digging

it up and placing thereon large quantities of

stone or dirt. Com. v. Swift Run Gap Turn-
pike Co., 2 Va. Cas. 362. In like manner the

early case in Maine which laid down the doc-

trine that a corporation cannot be indicted for

a crime or misdemeanor consisting of a posi-

tive or affirmative act was a case where it

was sought to prosecute a corporation crim-

inally, for committing a public nuisance in

erecting a dam across a navigable river. State

V. Great Works Milling, etc., Co., 20 Me. 41,

37 Am. Dec. 38 [overruled in State v. Port-

land, 74 Me. 268, 43 Am. Rep. 586].

16. Delaware Division Canal Co. v. Com.,

60 Pa. St. 367, 100 Am. Dee. 570. Upon the

same principle one court has held that a
municipal corporation is indictable for so

constructing its sewers as to create a pub-

lic nuisance. State ;;. Portland, 74 Me. 268,

43 Am. Rep. 586. But another court has held

that such a corporation is not indictable for

a public nuisance which consists in the drain-

age, by private persons, of filthy water into

the gutters of its streets. But this decision

proceeds upon the ground that the nuisance

is created personally by private individuals,

and that the suflFering it to remain consists

merely of the non-exercise of its govern-

mental powers, for which in general a mu-
nicipal corporation is not indictable. State
V. Burlington, 36 Vt. 521. It has been held
that a statute providing that a railway or
other corporation may be indicted for main-
taining a public nuisance may apply to nui-
sances created prior to the adoption of the
statute, if continued thereafter in defiance of
it. State V. Louisville, etc., R. Co., 86 Ind.

114.

17. State V. Passaic County Agricultural
Soc, 54 N. J. L. 260, 23 Atl. 680.

18. Com. v. New Bedford Bridge, 2 Gray
(Mass.) 339, erecting a bridge across a navi-
gable stream.

19. Missouri.—State v. White, 96 Mo. App.
34, 69 S. W. 684.

'New Jersey.— State v. Morris, etc., R. Co.,

23 N. J. L. 360, erecting a depot across a pub-
lic highway.

Pennsylvania.— Northern Cent. R. Co. ».

Com., 90 Pa. St. 300.

Tennessee.— Louisville, etc., E. Co. v. State,

3 Head 523, 75 Am. Dec. 778.

Vermont.— State v. Vermont Cent. R. Co.,

27 Vt. 103, erecting a depot across a public
highway.

England.— Reg. v. Great North of England
R. Co., 9 Q. B. 315, 2 Cox C. C. 70, 10 Jur.

755, 16 L. J. M. C. 16, 58 E. C. L. 315.

20. Memphis, etc., R. Co. v. State, 87 Tenn.
746, 11 S. W. 946.

21. Pittsburgh, etc., R. Co. v. Com., 101

Pa. St. 192. Many of the decisions cite the
case of Lvme Regis v. Henley, 3 B. & Ad.
77, 92, 23 E. C. L. 43, 5 Bing. 91, 15 E. C. L.

486, 6 L. J. C. P. O. S. 222, 30 Rev. Rep.
542, where Lord Tenterden, C. J., said: " We
think the obligation to repair the banks and

[XIX, E, 3, b, (iv)]
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that where a steam railroad company is permitted to cross the public streets or
highways at grade, if it allows its trains to obstruct such highways beyond the
time prescribed by the governing statute, an indictment may be prosecuted
against it therefor.® So a steam railway company authorized to intersect with
its track ordinary highways must so construct its track that it will not impede the
passage or transportation of persons or property over the track, and if it so con-
atructs it that it becomes a serious inconvenience or a dangerous obstruction to
ordinary public travel along the road or way it may be indicted therefor.*^

_
(v^ Failing to Keep Their Works in Repair— (a) In General. By the

principles of the common law, as well as under various statutes, public corpora-
tions or quasi-corporations, such as counties, towns, and cities,¥ turnpike com-
f)anies,^ plank-road companies,^ bridge companies,^ and railway companies,^ are

iable to indictment for the public nuisance arising from their suffering their

works to fall into decay or otherwise to be so used as to create a public nuisance.

(b) How Rule Applied With Respect to Railway Companies. It has been
so held where a railway company allowed a hand-car to stand upon its road with
buckets and clothing hanging upon it, so as to frighten horses upon the adjacent
street, and to obstruct the same and endanger life ;^' and where such a company
obstructed a turnpike road in tlie building of its railroad, and failed to restore the
turnpike road within a reasonable time.*" For the purpose of such an indictment
a street is obstructed when by reason of the impediment or obstruction ordinary
travel upon it becomes inconvenient or dangerous ; and it is not necessary that

there should be an actual injury to any person or vehicle in order to sustain such
indictment.^' So a railway company is indictable for failure to keep its highway
crossings in repair, as by leaving them wet, and with the rails projecting several

inches above the streef Such a corporation may be indicted, in England, for

disobeying an order of two justices, under a statute, to build certain arches and
culverts.^

»ea-shores is one which concerns the public,

in consequence of which an indictment might
have been maintained against the plaintiffs

in error for their gerieral default."

22. Com. V. Boston, etc., E. Co., 135 Mass.
650.

23. Northern Cent. E. Co. r. Com., 90 Pa.

St. 300.

24. State v. Murfreesboro, 11 Humphr.
(Tenn.) 217; State v. Barksdale, 5 Humphr.
(Tenn.) 154; Eex v. Liverpool, 3 East 86.

What is said of municipal corporations re-

lates to the non-repair of their highways. See

also Eex v. Hendon, 4 B. & Ad. 628, 24

E. C. L. 276; Eeg. v. Stretford, 2 Ld. Eaym.
1169.

25. State v. Godwinsville, etc., Eoad Co.,

49 N. J. L. 266, 10 Atl. 666, 60 Am. Eep.

611 (conviction quashed upon specious rea-

soning) ; Waterford, etc., Turnpike Co. 17.

People, 9 Barb. (N. Y.) 161 (indictment at

common law, and conviction affirmed) ;

White's Creek Turnpike Co. v. State, 16 Lea
(Tenn.) 24.

26. Syracuse, etc.. Plank Eoad Co. v. Tully,

66 Barb. (N. Y.j 25.

27. Com. ». Central Bridge Corp., 12 Cush.

(Mass.) 242; Com. v. Newburyport Bridge, 9

Pick. (Mass.) 142 (where an act creating a

corporation to build a bridge allowed three

years for the completion of the bridge, and

prescribed that it should be built with a

draw and piers, and the corporation erected

the bridge and took tolls for more than a

[XIX, E, 3, b, (IV)]

year without building any piers, it was held
that it was liable to indictment for such neg-

lect, notwithstanding the three years had not
elapsed).

28. India/na.— State v. Louisville, etc., B.
Co., 86 Ind. 114.

Kentucky.— Cincinnati E. Co. «. Com., SB
Ky. 137.

New Jersey.— State v. Morris, etc., R. Co^
23 N. J. L. 360.

Pennsylvania.— Northern Cent. R. Co. ».

Com., 90 Pa. St. 300; Danville, etc., R. Co.

t>. Com., 73 Pa. St. 29.

Tennessee.— Louisville, etc., R. Co. t. State,

3 Head 523, 75 Am. Dec. 778.

England.— Reg. v. Great North of England
E. Co., 9 Q. B. 315, 2 Cox C. C. 70, 10 Jur.

755, 16 L. J. M. C. 16, 58 E. C. L. 315.

29. Cincinnati E. Co. v. Com., 80 Ky. 137.

30. Louisville, etc., E. Co. v. State, 3 Head
(Tenn.) 523, 75 Am. Dec. 778. See also

Pittsburgh, etc., R. Co. v. Com., 104 Pa. St.

583.

31. Cincinnati R. Co. v. Com., 80 Ky. 137.

32. Paducah, etc., E. Co. v. Com., 80 Ky.
147; Com. v. Hancock Free Bridge Corp., 2

Gray (Mass.) 58 (under a statute).

33. Reg. V. Birmingham, etc., R. Co., S

Q. B. 223, 43 E. C. L. 708, 9 C. & P. 469, 38

E. C. L. 278, 2 G. & D. 236, 6 Jur. 804, 3

R. & Can. Cas. 148.

A shadowy and untenable distinction hai
been taken between an indictment against a
turnpike company for neglecting to construot
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(c) How Rule Applied With Respect to Turnpike Companies. It has been
held that a turnpike company is hable to an indictment at common law for a
nnisance, in suffering its road to be out of repair, notwithstandinff that by the

terms of its charter a specific penalty is provided for its neglect to lieep its road
in repair ; and although tiie act giving the penalty is silent with respect to an
indictment, provided that its charter contains no negative words, nor any expres-

sion indicating the intention to impair the remedy which the public have at com-
mon law.^ In order to render a turnpike road a nuisance by reason of its non-
repair, so as to sustain such an indictment, it is not essential that it should be
unsafe or impassable; but any contracting or narrowing of the roadway has been
held to be a nuisance ; and so is the leaving of any obstruction in the road, ren-

dering it less convenient for public use. And with reference to this question it

has been ruled that the public have a right that a turnpike road shall be continued
substantially in the same manner, as to width and safety, which its charter

required at its first construction.^- It is no defense against such an indictment
that the company had no funds with which to repair the road.^,°

e. For Failing to Perform Their Public Duties— (i) In Oeneral. As already
indicated " it is the settled law that a corporation may be indicted for the failure

to perform those public duties which are devolved upon it by the pripciples of

the common law, or by the terms of its charter or governing statute.^/

(ii) Failure to Keep IIiohwa rs in Repair. The most frequent illustration

of this principle is found in cases where counties and incorporated boroughs or
cities have been proceeded against by indictment for failing to keep tlieir high-

ways in repair, or for creating or suffering public nuisances to exist within their

limits.^'

its road in the manner prescribed by its char-
ter, and such an indictment for failing to
maintain it in the condition of repair therein
prescribed, so that it becomes a public nui-
sance, with the conclusion that for a neglect
to construct the company is not indictable,

but for a neglect to repair it is. The rea-

soning is inconclusive and specious, and it is

not made to appear why a turnpike company
is not indictable for assuming to shut up a
highway against free travel and to demand
tolls of travelers, without putting it in the
state of usefulness required by its charter.

State V. Godwinsville, etc., Eoad Co., 49
N. J. 1j. 266, 10 Atl. 666, 60 Am. Eep.
611.

34. Waterford, etc.. Turnpike Co. v. People,
9 Barb. (N. Y.) 161.

35. See supra, XIX, E, 3, b, (v), (a).

Under a statute providing that " whenever
any person, liable to the payment of toll

shall sustain any injury, by reason of any
turnpike being insufficient or out of repair,

the corporation owning said road shall be
answerable for such injury, and also liable

to indictment for such insufficiency and want
of repair of their road," a corporation own-
ing a turnpike road and neglecting to keep it

in repair is liable to indictment, although no
person liable to the payment of tolls has sus-

tained injury by reason of such want of re-

pair. Com. V. Hancc^ck Free Bridge Corp., 2

Gray {Mass.) 58.

36. Com. V. Hancock Free Bridge Corp.,

2 Gray (Mass.) 58. Although indictments

against municipal corporations for permitting

their streets to remain out of repair run
a^iast the corporation by the name in which

it is properly implieaded, and consequently by
the name of the mayor and aldermen, etc.,

yet these officers are not individually respon-
sible for the nonfeasance (State v. Barksdale,
5 Humphr. (Tenn. ) 154), but the judgment,
if in favor of the state, results in a pecu-
niary fine against the corporation (State «.

Murfreesboro, 11 Humphr. (Tenn.) 217).
Municipal corporations are liable, under the
principles of the common law, to indictment
or presentment for failing to keep their

streets in repair. State v. Murfreesboro, 11

Humphr. (Tenn.) 217; State v. Barksdale, 5
Humphr. (Tenn.) 154; Eex v. Stratford-
Upon-Avon, 14 East 348; Eex «;. Liverpool,
3 East 86. It has been held that a provision
in the charter of a toll-bridge corporation that
the bridge should " at all times be kept iB

good, safe, and passable repair " requires the
company to light the bridge, if the jury find,

on the trial of an indictment, that such light-

ing is necessary to make the bridge safe and
convenient for passage at night. Com. v.

Central Bridge Corp., 12 Cush. (Mass.)
242.

37. See swpra, XIX, E, 3, a.

38. Com. V. Newburyport Bridge, 9 Pick.
(Mass.) 142; Susquehanna, etc.. Turnpike Co.
V. People, 15 Wend. (N. Y.) 267; Eeg. v.

Birmingham, etc., E. Co., 3 Q. B. 223, 43
E. C. L. 708, 9 C. & P. 469, 38 E. C. L. 278,
2 G. & D. 236, 6 Jur. 804, 3 E. & Can. Cas.
148.

39. See supra, XIX, E, 3, b, (v), (a^.
Compare supra, XIX, E, 3, b, (in) et seq.

It has been said that the only admissible
remedies for breaches of the duties charged on
railroad corporations by the railroad act of

[XIX. E. 3. e, (ll)]
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(m) Failure of Railway GoiiPAirr to Fttbnisr Reasonable Tbajts-

FOSTATION Facilities. Of this nature is the public duty imposed upon railway

companies, by statute in some of the states,*" of affording reasonable transporta-

tion facilities to the public."

(iv) Habitual Failure of Railroad Company to Owe Warning Signals
AT HiGffWAY Crossings. Under the principles of the common law, while a

railway company may lawfully run its trains at any reasonable rate of speed, and
no rate of speed is negligence j)er se, yet it is bound to take reasonable precau-

tions to prevent the enjoyment of this privilege from injuring persons crossing

its road upon the public highway. The habitual failure to give signals or warn-
ings when its trains approach such highway crossings is therefore a nuisance

indictable at common \a.\Y.^

d. For Statutory Offenses— (i) Sabbath-Breaking. It has been held that

a corporation may be indicted and punished for the offense of Sabbath-breaking
denounced and punished by statute against " a person." ^

(ii) Inflicting Injuries Resulting in Death. Statutes exist in some of

the New England states, giving a remedy by indictment against corporations for

inflicting negligent injuries resulting in death, the fine to go to the widow or

next of kin of the deceased." ^.s these statutes are designed merely to furnish

a civil remedy, although in the form of a criminal action,' and as they are local

and peculiar, the decisions construing them will not be examined here.

(ni) Usury— (a) In General. A corporation may be indicted under a stat-

ute which declares that " everj' person who, directly or indirectly, receives any
interest, discount, or consideration upon the loan or forbearance of any money,
goods or things in action, greater than is allowed by law, is guilty of a

misdemeanor." **

(b) National Bamks so Indictable in State Courts. It has been held that a

national bank is subject to an indictment, trial, and punishment in a state court,

for a violation of a state law which makes the receiving of a greater rate of inter-

est than is allowed by law a misdemeanor, the law being the same as above
quoted."

(c) WJiat Not Necessary to State in Such Indictment. It is not necessary to

state, in an indictment under such a statute, that the usurious interest was taken

either upon a " loan " or upon a " forbearance." *'

(iv) Omitting to Stamp Papers as Required by Statute. During a

period when the Revenue Statutes of the United States required the stamping of

certain papers, it was held that a railway company was liable to indictment for

New York are mandamus, quo warranto, and Com. v. Boston, etc., R. Co., 129 Mass. 500, 37
indictment. People v. Albany, etc., E. Co., 24 Am. Rep. 382 ; Com. v. Boston, etc., R. Corp.,

N. Y. 2fil, 82 Am. Dec. 295. 126 Mass. 61) ; Mass. Gen. Stat. c. 63, § 98
40. See for instance N. H. Gen. Laws, (construed in Com. v. Fitchburg R. Co., 120

c. 163, § 2. Mass. 372; Com. v. Fitchburg R. Co., 10 Allen
41. State V. Concord E. Co., 59 N. H. 85, (Mass.) 189) ; Mass. Gen. Stat. c. 160, § 34

holding that an indictment, under the New (construed in Com. v. East Boston Ferry Co.,

Hampshire statute above cited, need not allege 13 Allen (Mass.) 589) ; Mass. Gen. Stat. c. 63,
that the acts were unlawful, or that the mer- § 97 (construed in Com. v. Vermont, etc., R.
chandise was the property of the person en- Co., 108 Mass. 7, 11 Am. Rep. 301) ; Mass.
deavoring to have it shipped. Pub. Stat. c. 112, § 212 (construed in Com. r.

43. Louisville, etc., R. Co. v. Com., 13 Brockton St. R. Co., 143 Mass. 501, 10 N. E.
Bush (Ky.) 388, 26 Am. Rep. 205. 506) ; N. H. Comp. Stat. p. 354, § 66 (con-

43. State v. Baltimore, etc., R. Co., 15 strued in Boston, etc., R. Co. ». State, 32
W. Va. 362, 36 Am. Rep. 803. N. H. 215).

44. Me. Rev. Stat. (1871), p. 455, § 36. 45. State v. Clark First Nat. Bank, 2 S. D.
By section 7 of chapter 52 these provisions 568, 51 N. W. 587; State v. Clark Security
are made applicable to steamboats, stage- Bank, 2 S. D. 538, 543, 51 N. W. 337.
coaches, and common carriers. See also Mass. 46. State r. Clark First Nat. Bank, 2 S. D.
Stat. (1840), c. 80 (construed in Com. v. 568, 51 N. W. 587.
Boston, etc., R. Corp., 11 Cush. (Mass.) 512) ;

47. State v. Clark Security Bank, « S. D.
Mass. Stat. 1874, c. 372, § 163 (construed in 538, 51 N. W. 337.
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the act of its oflScer or employee, in issuing receipts for goods without stamping
them as required by the federal statute.^

(v) Doing Business Without Ziounse— (a) In General. It has been held

that a corporation may be punished for peddling without a license, on account of

sales made by its unlicensed agents, although a peddler's license cannot issue

to a corporation except in the name of a designated agent, who alone can sell

thereunder.*'

(b) Foreign Corporations. It seems that a foreign corporation undertaking
to do business within a state without the filing of the documents required by
statute may be indicted and punished therefor.™

4. For What Offenses Corporations Are Not Indictable— a. Treason, Felony,

or Breach of the Peace. A corporation cannot in general be indicted for ordi-

nary crimes and misdemeanors, such as involve a criminal or immoral intent, and
such as are often grouped, in books of the common law, under the threefold desig-

nation of treason, felony, or breach of the poace.^'

b. Assault and Battery. Thus a corporation cannot be indicted for an assault

and battery committed by its servant.'^

e. Acts Authorized by Valid Charter or Statute Provisions— (i) In General.
Although the doing by a corporation, even in a reasonable and proper, manner,
of acts authorized by its charter or governing statute, does not, under the most
enlightened theories, necessarily preclude a right of action for damages in the

way of compensation, by persons who are damaged by the doing of such acts,^

jet the existence of the statutory authorization will obviously estop the state

from maintaining an indictment for the doing of the act ;^* assuming of course

that it is properly done and within the terms of the statutory authorization, and
that the statute itself is not unconstitutional.

(ii) Doctrine Illustrated in Case of Railway Corporations. For
instance it was held that an indictment would not lie against a railway company
for frightening horses on an adjacent highway, by the passage of their locomotives

and trains, parliament having conferred upon them the authority to build their

railway and to operate it by locomotive engines.^' The same has been held where
a railway company occupies a portion of a public road not exceeding the extent

allowed by its governing statute, and obstructs public travel to that extent and
no further, for it is a legal solecism to call that a public nuisance which is main-

tained by public authority.^^

5. Form and Sufficiency of Indictments Against Corporations— a. As to Name
of Corporation. Kegularly the indictment should be against the corporation in

its corporate name."
b. Averment That Defendant Is a Corporation. Regularly such an indictment

ought to aver that defendant is a corporation.^ But this has been held unneces-

sary, especially where the name by which defendant is indicted sufficiently

48. U. S. V. Baltimore, etc., E. Co., 24 Fed. 53. 5 Thompson Corp. § 6371.

Cas. No. 14,509. 54. Rex v. Pease, 4 B. & Ad. 30, 2 L. J.

49. Standard Oil Co. v. Com., 55 S. W. 8, M. C. 26, 1 N. & M. 690, 24 E. C. L. 24.

21 Ky. L. Rep. 1339. 55. Rex v. Pease, 4 B. & Ad. 30, 2 L. J.

50. Standard Oil Co. v. Com., 62 S. W. M. C. 26, 1 N. & M. 690, 24 E. C. L. 24.

897, 23 Ky. L. Rep. 302 (failing to have its 56. Danville, etc., R. Co. v. Com., 73 Pa. St.

corporate name painted or printed on its prin- 29.

cipal place of business as required by a stat- 57. Reg. v. Birmingham, etc., R. Co., 3

ute of the domestic state) ; Associated Press Q. B. 223, 43 E. C. L. 708, 9 C. & P. 469, 38
V. Com., 60 S. W. 295, 523, 867, 22 Ky. L. E. C. L. 278, 2 G. & D. 241, 6 Jur. 804, %

Rep. 1229, 1369. R. & Can. Cas. 148. Compare Sykes ». Pe«-

51. Reg. ». Great North of England R. Co., pie, 132 111. 32, 23 N. E. 391.

* Q. B. 315, 2 Cox C. C. 70, 10 Jur. 755, 16 For precedents of indictments against oor-
L. J. M. C. 16, 58 E. C. L. 315; 1 Bl. Comm. porations see 3 Chitty Crim. L. 587; 4 Went-
476, 477. worth Prec. 157.

53. Com. r>. Punxsutawney St. Pass. R. Co., 58. Com. v. Cincinnati, etc., R. Co., 6 Ky.
44 Pa. 0* Ct. 25. I^. Rep. 306.
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imports that it is a corporation, such as the " Dry Fork Railroad Company.'* •

So a designation in an indictment as " The Vermont Central Railroad Company,
a corpoi-ation existing under and by force of tlie laws of this state, duly organized

and doing business," is a sufficient averment of the existence of the corporation.*

e. Charging the OfTense— (i) In Case of Indictment For Non-Repair or
Highways. An indictment against a municipal corporation for the non-repair

of a liigliway within a certain limit, charging the corporation witli a liability by
prescription to repair all common highways within such limit, " excepting such as

ought to be repaired according to the form of the several statutes in such case

made," was held bad for not showing that the higliway in question was not within

any of the exceptions.*' It is necessary to aver, in an indictment against a turn-

pike company, for the failure to keep its road in repair, that it was under a duty

or obligation so to keep it in repair.'* But it is believed that every fulfilment of

a good indictment is had, where the indictment states a given duty to repair, and
negatives the performance of the duty."^ If the manner in which the reparation

shall be made is not prescribed by statute, and there is a duty of repairing at

common law, then the rule of the common law is that the highway shall be kept

convenient and safe, and that it becomes a nuisance when it ceases to be in that

condition.^ It has been held that an indictment against the president and
directors of a turnpike company for allowing their road to become ruinous should

contain an averment " that it was their duty, and of right they ought to have kept

the said road in repair"; otherwise judgment will be arrested.'^ On the other

hand it lias been lield that an indictment charging tliat a corporation is bound by
law to " keep and maintain a bridge in such a condition as to render tlie same
safe and convenient for travelers," etc., and that tlie proprietors of said bridge,

"regardless of their duty in this behalf, negligently and wilfully suffered and
permitted said bridge to be, and remain, in such a condition as to render it unsafe

and inconvenient for travellers, by neglecting to keep the same properly and suit-

ably lighted in the night time, to the great damage and common nuisance," etc.,

Bufficiently charges a breach of public duty, without specially alleging that they

were bound to light the bridge, the jury having found that 'such lighting was

necessary to the safety of travelers.*"

(ii) For Failing to Have Its Corporate Name Painted or Printed
ON Its Principal Place of Business as Required by Statute. Under a

statute providing for the punishment of every corporation doing business in the

•tate which shall fail to have its corporate name painted or printed "on its prin-

cipal place or places of business," an indictment charging that defendant corpora-

tion failed and refused to have its corporate name painted or printed on its

principal place of business in a city named was held not sufficient."

6. Proceedings Before an Examining Magistrate. Proceedings directed by

statute,*^ for bringing a corporation before an examining magistrate, have been

held not a condition precedent to the power of a grand jury to indict the

corporation.*'

59. State v. Dry Fork R. Co., 50 W. Va. 66. Com. v. Central Bridge Corp., 12 Cush.

235, 40 S. E. 447. See also Louisville, etc., (Mass.) 242.

E. Co. V. Com., 11 Ky. L. Rep. 442. 67. Standard Oil Co. v. Com., 62 S. W. 897,

60. State v. Vermont, etc., R. Co., 28 Vt. 23 Ky. L. Rep. 302, where this was put on the

583. ground that the indictment failed to charge

61. Rex V. Liverpool, 3 East 86. that the city named was its principal place

62. State v. Godwinsville, etc., R. Co., 49 of business, or one of its principal places ot

N. J. L. 266, 10 Atl. 666, 60 Am. Rep. 611. business.

63. Consult on this subject Reg. v. Stret- 68. In this case S. D. Comp. Laws, { 7279

ford, 2 Ld. Raym. 1169. et seq,

64. Waterford, etc., Turnpike v. People, 9 69. State v. Clark Security Bank, 2 S. D.

Barb. (N. Y.) 161 ; Rex v. Hendon, 4 B. & Ad. 638, 542, 51 N. W. 337, where the court say

628, 24 E. C. L. 276. that the proceedings pointed out by the stat-

es. State V. Patton, 26 N. C. 16. ute " are only intended as a mean* of briog-
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7. Mode of Compelling Appearance of Corporation to Answer Criminal Charge— a. Distringas. A corporation, being an intangible person, can appear only by
attorney, when sued in any judicial proceeding,™ and the proceedings to compel
it to appear to any snit, by attorney, were always, at common law, by distress of

its lands and goods.'' So far as the writer knows, the writ of distringas, as a
means of compelling the appearance of a corporation in judicial proceedings, is

unknown and unused in the United States.

b. Warrant, but Not Summons. Tlie supreme court of Indiana have held
that a warrant is the proper process to compel such an appearance ; and that

where the proceeding was against a railroad company a summons issued and
served by copies being left with the station-agent, and an attorney and director

of the corporation, was not a sufficient service. But it is to be observed that in

Indiana the whole system of criminal procedure is statutory, and that the ruling
of the court is intended to comply with the local statute.'^

e. Summons Only-j and Judgment by Default. In New Hampshire a summons
is the only process to be issued to a corporation to require it to appear and
answer an indictment ; and if a summons is regularly issued and served, and the
corporation makes default of appearance, a judgment by default may be ren-

dered upon the indictment as in civil cases.'^

d. Summons and Indorsement of Plea of Not Guilty. In New Jersey it is

provided by statute'* that when summons on a defendant corporation shall be
served, the corporation shall be considered as in court, and as appearing to the
indictment ; and that the court shall order the clerk to enter an appearance, and
indorse the plea of not guilty on the indictment. It is held that this applies only
to cases where the corporation does not voluntarily appear, and that it has no
application to cases where it voluntarily appears by attorney, in which case it is

not necessary to take the proceedings pointed out by the statute.'^

e. Appearance by Duly Enrolled Attorney Prima Facie Sufficient. Where a
duly enrolled attorney of the court appears for the corporation, he is not required

to produce any warrant of attorney to appear ; but if any other person on behalf

of the corporation disputes his right to appear, the burden is upon such person to

show that his appearance was unauthorized.'*

8. Entering Plea of Not Guilty. It has been held that where a corporation

appears by attorney it need not appear in the record that the trial court ordered
the clerk to enter an appearance and indorse the plea of not guilty, but it will be
presumed that it was done."

9. Proving Fact of Incorporation in Proceeding by Indictment. On the trial of

an indictment charging forgery of the notes of a bank of another state or country

it is not necessary to prove by direct evidence the due incorporation of the bank,

but testimony of the most general character is sufficient for the purpose, such

testimony for example as that of a banker who testified that he had been in the

bank, had seen banking business carried on there, that he had seen the articles of

ing the defendant corporation before the mag- 72f. State 17. Ohio, etc., R. Co., 23 Ind.

istrate after a grand jury has returned a pre- •'562.

sentment, and are necessary only because the 73. Boston, etc., R. Co. 17. State, 32 N. H.
corporation cannot be brought before him on 215.

a bench-warrant as natural persons are." But 74. N. J. Crim. Proo. Act, § 80.

we are not acquainted with any system of 75. State v. Passaic County Agricultural
criminal procedure under which it is necessary Soc, 54 N. J. L. 260, 23 Atl. 680.

to bring a party before an examining magis- 76. State v. Passaic County Agricultural

trate after indictment or presentment found Soc, 54 N. J. L. 260, 23 Atl. 680.

by a grand jury. As to when a corporation cannot be com-
70. 1 Bl. Comm. 477. pelled to appear and answer an indictment see

71. Reg. V. Birmingham, etc., R. Co., 3 People v. Equitable Gas-Light Co., 5 N. Y.

Q. B. 223, 43 E. C. L. 708, 9 C. & P. 469, 38 Suppl. 19.

E. C. L. 278, 2 G. & D. 236, 6 Jur. 804, 3 77. State v. Passaic County Agricultural
R. & Can. Cas. 148 ; 1 Bl. Comm. 477. Soc, 54 N. J. L. 260, 23 Atl. 680.

[TO] [XIX, E, 9]
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incorporation, etc.'^ On the other hand another court has held, in a case where
an indictment of a warehouseman for defrauding a banking corporation alleged,

not only that the party defrauded was a corporation, but also that it was " organ-

ized and incorporated under and by virtue of the laws of this State," that the

latter averment, although perhaps unneeeissarily specific, was a matter of essential

description of the corporation alleged to have been defrauded, such as imposed

upon the state the burden of proving the due organization of such corporation

under the laws of tlie state, and this notwithstanding the provisions of a statute

relating to evidence in criminal cases, that user shall 2&ovA jpriTna facie evidence

of corporate existence. The court reasoned that the statute in no way attempts

to change the rules of evidence by which the corporate name may be shown when
in dispute."

10. Defenses to Indictments Against Corporations— a. In Case of Indictment

For Failing to Repair Its Road— (i) No Defense ThatItHas Not Sufficient
Funds to Repaib. Where the indictment is for a failure to perform a duty

which it has assumed under its cliarter, such as, in tlie case of a plank-road com-
pany, the duty of keeping its road in repair, it will be no defense that the cor-

poration has not funds to enable it to perform the duty.^

(it) Good Defense That Duty to Repair Has Been Imposed bt Stat-
ute UponAnother Corporation. It is a good defense to an indictment against

a corporation for failing to repair a particular bridge, that the duty to make the

reparation has been cast by statute upon another corporation.*'

(ill) WhenNo Defense That LEaisLATURE Has Provided Remedy For
Failing to Repair. The mere fact that the charter of a turnpike, toll-road, or

bridge company provides a penalty for its failure to perform the public duty of

keeping its road or bridge in a proper state of repair does not in the absence of

negative words afford any bar to an indictment for the failure to perform that duty.^

78. People v. D'Argeneour, 32 Hun (N. Y.)

178 [affirmed in 95 N. Y. 624].

79. Sykes v. People, 132 111. 32, 23 N. E.

391.

80. Waterford, etc.. Turnpike v. People,

9 Barb. (N. Y.) 161.

That the want of funds wherewith to make
the repairs is no answer to a civil action for

damages growing out of such failure, where
the corporation possesses the power of raising

the funds, was held by the house of lords in

Lyme Regis v. Henley, 3 B. & Ad. 77, 23

E. C. L. 43, 5 Bing. 91, 15 E. C. L. 486, 6

L. J. C. P. O. S. 222, 3 M. & P. 278, 30 Rev.

Rep. 542 [affirmed in 1 Bing. N. 'Cas. 222, 27

E. C. L. 614, 8 Bligh N. St 690, 5 Eng. Re-

print 1097, 2 CI. & F. 331, 6 Eng. Reprint

1180, 1 Scott 29], reprinted in full in 2

Thompson Neg. (1st ed.) 626. See also Mil-

ledgeville v. Cooley, 55 Ga. 17 ; Hines v. Lock-

port, 50 N. Y. 236 [affirming 5 Lans. (N. Y.)

16, 60 Barb. (N. Y.) 378, 41 How. Pr.(N. Y.)

435] ; Hutson v. New York, 9 N. Y. 163, 59
Am. Dec. 526 [affirming 5 Sandf. (N. Y.)

289]; Peach v. Utica, 10 Hun (N. Y.) 477;
Hyatt r. Rondout, 44 Barb. (N. Y.) 385 [af-

firmed in 41 N. Y. 619] ; Smith r. Wright, 27
Barb. (N. Y.) 621; Hartnall v. Ryde Com'rs,
4 B. & S. 361, 10 Jur. N. S. 257, 33 L. J.

Q. B. 39, 8 L. T. Rep. N. S. 574, 11 Wkly. Rep.
963, 116 E. C. L. '361. It has Been so held
with regard to the civil liability of over.seers

of highways. Hover v. Barkhoof, 44 N. Y.
113. In an action against local boards or
commissioners in England, for damages grow-
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ing out of such negligence, it is not necessary

to show affirmatively that the commissioners
had funds or the means of raising funds to

meet any damages which might be recovered
against them. Ohrby v. Ryde Com'rs, 5

B. & S. 743, 10 Jur. N. S. 1048, S3 L. J. Q. B.

296, 12 Wkly. Rep. 1079, 117 E. C. L. 743.

But the rule seems to be different in the

United States, where it is sought to recover
damages from a surveyor of highways per-

sonally. Smith V. Wright, 27 Barb. (N. Y.)
621.

81. Rex V. Ecclesfield, 1 B. & Aid. 348, 1

Stark. 393, 19 Rev. Rep. 335, 2 E. C. L. 152.

Where a turnpike company was indicted for

not keeping a bridge in repair on the line of

its road, but on an unfinished part thereof, it

was held that it was not liable, because its

charter provided that its power should cease

and be of no effect so far as related to the
unfinished part ( State v. Morris Turnpike Co.,

4 N. J. L. 165, 7 Am. Dec. 579) ; and as will

appear from many cases the fact that some
other person or corporation is liable to make
the reparation in question, is the ground on
which such indictments have often been con-

tested (State X: Godwinsville, etc.. Road Co.,

49 N. J. L. 266, 10 Atl. 666, 60 Am. Rep. 611

;

Rex V. West Riding, 5 Burr. 2594, 2 East 342,
Lofft 238, 2 W. Bl. 685; Rex v. West Rid-
ing, 7 ]<;ast 588; Rex v. Sheffield, 2 T. R.
106, 1 Rev. Rep. 442).

82. State ». Godwinsville, etc., Road Co., 49
N. J. L. 266, 10 Atl. 666, 60 Am. Rep. 611;
Waterford, etc., Turnpike Co. v. People, 9
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b. In Case of Indictment Against Railway Company For Obstpueting Turn-
pike Road— (i) In General. Neither is it a defense to an indictment against

a railway company for obstructing a turnpike road that it would require an expen-
diture 01 from five thousand dollars to eight thousand dollars, so to lower the
bed of the turnpike as to make it pass under tlie railway and obviate the
obstruction.^

(ii) Ho Defense Tbat LEcusLATxmE Has Given Spegifio Remedy to
TusNPiKE Company. Nor does the fact that an act of the legislature gives the
turnpike company a specific remedy for an injury to its rights impair the right of

the commonwealth to proceed by indictment in such a case or furnish any defense
to the indictment on the part of the railroad company."*

11. Judgment or Sentence in Criminal Proceeding Against Corporation. As
already stated, according to one view, if the corporation fails to appear, a judg-
ment by default may be taken against it as in civil cases.'' The usual judgment
is that the corporation pay a tine ; although this is influenced in all cases by stat-

utes; and we have already noted a class of statutes under which the judgment is

for a fine or penalty to go to the next of kin or heirs of the person killed through
the neglect of the corporation or its servants."' The fine as we have seen is

assessed against the corporation as a political body, and not against its ofticers.*'

Where the indictment is for a nuisance, a part of the judgment, under the prin-

ciple of the common law, is that the nuisance be abated."^ A sentence that a cor-

poration abate the nuisance is proper, although the nuisance may be situated on
the land of another ; for the owner of the soil will not be allowed to control the
public right to have it abated, and what the law demands to be done for the bene-

fit of the public an individual may not resist."'

F. Contempts by Corporations— 1. Corporation Cannot Be Attached For
Contempt. There are early decisions to the effect that a corporation cannot be
attached for a contempt of court, committed in refusing to obey its order or

judgment.'" This is obvious, when it is considered that a corporation is intangible,

and has no body that can be arrested or taken by attachment or execution, and
that the only means of compelling the attendance of a corporation in a court of

justice at common law was by a distraint of its lands or goods."

2. But May Nevertheless Be Punished For Contempt. But we may easily con-

clude, both upon principle and modern authority, that a corporation may be
punished for those contempts which consist in the disobedience of the judgments,
decrees, or orders of a court of justice, made in a case within its jurisdiction.'^

3. Corporate Officers Punishable For Contempt— a. In General. In order to

include the oificers and agents of a corporation in an injunctive order directed

against the corporation, it is usual to lay the restraint or command not only upon
the corporation itself but also upon its officers, agents, and servants ; and it is

understood that in the case of its violation not only the corporation itself is ame-
nable to punishment, but also its officers, agents, and servants, whether parties to

Barb. (N. Y.) 161 ; Simpson t). State, 10 Yerg. 360, 370 (per Green. C. J.); Reg. v. Clu-
(Tenn.) 525. worth, 6 Mod. 163, 1 Salk. 359; Eex v. Stead,
83. Northern Cent. R. Co. v. Com., 90 Pa. 8 T. R. 142; 1 Hawkins P. C. c. 75, § 14.

St. 300. 89. Delaware Division Canal Co. v. Com.,
84. Northern Cent. R. Co. v. Com., 90 Pa. 60 Pa. St. 367, 100 Am. Dec. 570 [citing

St. 300. That a turnpike is a public highway Smith v. Elliott, 9 Pa. St. 345].

in such a sense that an indictment will lie As to indictment for offenses against cor-

for obstructing it as a public nuisance see porations and their property see 5 Thompson
Com. V. Wilkinson, 16 Pick. (Mass.) 175, 26 Corp. § 6444, and cases there collected.

Am. Dec. 654. 90. Smith v. Butler, Comb. 326; Guilford

85. Boston, etc., R. Co. v. State, 32 N. H. v. Mills, 2 Keb. 1; Mills' Case, T. Eaym.
215. 152.

86. See supra, XIX, E, 3, d, (ll). 91. Davis v. New York, 1 Duer (N. Y.)

87. State v. Barksdale, 5 Humphr.(Tenn.) 451. See also supra, XIX, E, 7, a.

154. 92. Rochester, etc., R. Co. v. New York,
88. State v. Morris, etc., R. Co., 23 N. J.L. etc., R. Co., 48 Hun (N. Y.) 190, 15 N. Y.

[XIX, F, 3, a]
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the proceeding or not, provided they have knowledge of the terms of the order

and disobey it wilfully.'^

b. What Appearance by Corporate Officer Will Give Court Jurisdiction Over
Him. Where it appeared tliat defendant, in a proceeding for contempt, was the

president of an insolvent corporation, and that a rule nisi liad been served upon
him to show cause why lie should not turn over the assets of the corporation to

a receiver, in accordance with an order previously entered against tlie corpora-

tion, and he came into court, answered in his individual capacity, and took part

in tlie proceedings by objecting to evidence and crossnexamining witnesses, it was
held that the court acquired such jurisdiction over him as would authorize it to

deal with him for contempt in not obeying the order.^

4. Attorneys For Corporations Punishable For Contempt as Officers of the

Court. The attorneys of a corporation may be made amenable to process of con-

tempt, not so much upon the ground of being agents of the corporation, as on
the ground of being officers of the court, and privy to the proceedings before the

court in which they represent the corporation as counsel.''

XX. INSOLVENT CORPORATIONS.

A. Assignments For Creditops— l. Power of Corporation to Make Assign-

ment For Benefit of Its Creditors— a. In General. Every corporation which has

the power to contract debts has, at common law and in the absence of restraints

imposed by charter or statute, the power to make an assignment of all its property

to a trustee for the benefit of its creditors.'^.

St. 686; People v. Albany, etc., R. Co., 12

Abb. Pr. (N. Y.) 171, 20 How. Pr. (N. Y.)

358.

93. 4 Wait Pr. 206 iquoted with approval

in Tolleson v. People's Sav. Bank, 85 Ga.
171, 11 S. E. 599]. See also McKim v. Odom,
3 Bland (Md.) 407.

94. Tolleson v. People's Sav. Bank, 85 Ga.
171, 11 S. E. 599.

95. Accordingly it has been held that
where, in an action by a creditor against a
banking corporation, to wind up its affairs on
the ground of insolvency, a temporary order
is made, restraining defendant, its officers and
agents, from paying out the funds or other-

wise disposing of the efifects of the corpora-
tion, it is a constructive contempt by the at-

torneys of defendant to advise its officers and
shareholders to file a petition in bankruptcy,
with a view of removing its property beyond
the jurisdiction of the court, but not a con-

tempt of such a nature as to warrant their

suspension or removal as attorneys. Watson
V. Citizens' Sav. Bank, 5 S. C. 159.

96. Alabama.— Chamberlain v. Bromberg,
83 Ala. 576, 3 So. 434; Pope v. Brandon, 2

Stew. 401, 20 Am. Dec. 49.

Arkansas.— Ringo «. Biscoe, 13 Ark. 563;
Ex p. Conway, 4 Ark. 302.

Connecticut.—Catlin v. Eagle Bank, 6 Conn.
233.

Illinois.— F'etsam v. Hay, 122 111. 293, 13
N. E. 501, 3 Am. St. Rep. 492; Whithed v.

J. Walter Thompson Co., 86 III. App. 76 \af-

firmed in 185 111. 454, 56 N. E. 1106, 76 Am.
St. Rep. 51].

lotoa.— Buell v. Buckingham, 16 Iowa 284,

296, 85 Am. Dee. 516, per Dillon, J.

Maryland.— Tennessee Union Bank v. Elli-
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cott, 6 Gill & J. 363; State v. State Bank, 6

Gill & J. 205, 26 Am. Dec. 561.

Massachusetts.— Sargent v. Webster, 13
Mete. 497, 46 Am. Dec. 743; Boston Glass
Manufactory v. Langdon, 24 Pick. 49, 35 Am.
Dee. 292; Revere v. Boston Copper Co., 15
Pick. 351; Russell v. McLellan, 14 Pick.

63.

Michigan.— Boynton v. Roe, 114 Mich. 401,
72 N. W. 257 ; Covert v. Rogers, 38 Mich. 363,

31 Am. Rep. 319; Town v. River Raisin Bank,
2 Doug;l. 530.

Mississippi.— Grand Gulf R., etc., Co. v.

State, 10 Sm. & M. 428 ; Montgomery v. Com-
mercial Bank, Sm. & M. Ch. 632; Robins v.

Embry, Sm. & M. Ch. 207.

Missouri.— Manufacturers' Sav. Bank v.

Big Muddy Iron Co., 97 Mo. 38, 10 S. W. 865;
Foster v. MuUanphy Planing-Mill Co., 92 Mo.
79, 4 S. W. 260; Hutchinson v. Green, 91 Mo.
367, 1 S. W. 853; Shoekley v. Fisher, 75
Mo. 498.

New York.— Vanderpoel v. Gorman, 140
N. Y. 563, 35 N. E. 932, 56 N. Y. St. 503,

24 L. R. A. 548, 37 Am. St. Rep. 601; De
Ruyter v. St. Peter's Church, 3 N. Y. 238 [af-

firming 3 Barb. Ch. 119] ; Hurlbut v. Carter,

21 Barb. 221; Hoyt v. Shelden, 3 Bosw. 267;
Workum v. Caldwell, 27 Misc. 72, 58 N. Y.
Suppl. 175 [distinguishing Tindel i'. Park, 154
Pa. St. 36, 26 Atl. 300]; People v. U. S.

Law-Blank, etc., Co., 24 Misc. 535, 53 N. Y.

Suppl. 852, 27 N. Y. Civ. Proc. 351 (subject,

in New York, to the restriction that it shall

not contain preferences) ; Home Bank v. Brew-
ster, 17 Misc. 442, 41 N. Y. Suppl. 203 (al-

though assignments for preferences are for-

bidden by statute )

.

Pennsylvania. — Ardesco Oil Co. ». North
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b. What Corporations May Make Sueh Assignments— (i) In Genebal.
Under this principle a banking corporation," a manufacturing corporation j*" a

trading corporation,'' a building association,* or, even an incorporated religious

society,* may make an assignment of all its assets for the beneiit of its creditors,

and in some cases with preferences, as we shall hereafter see.'

(ii) Foreign Corporations. A foreign corporation may make an assign-

ment of its property for the beneiit of its creditors in Pennsylvania, although

prohibited by statute from so doing in the state in which it was organized ;
*• and

60 it may in South Dakota, although it has transacted all its business in that state

in violation of a statute ;
' for, although the corporation may have violated the

law in contracting the debts, it does not violate any law in turning over its prop-

erty to make a ratable payment of them. . Statutes not embodied in the charters

of corporations prohibiting assignments and confessions of judgment by corpora-

tions, in contemplation of bankruptcy or insolvency, have no extraterritorial

operation, and hence do not apply to foreign corporations.*

c. What Is, and What Is Not, a Common-Law Assignment For Creditors.

Where a corporation, being deeply indebted, gave mortgages to certain creditors,

as trustees for themselves and certain other named creditors, and the trustees

began proceedings to foreclose, and a receiver was appointed, with tlie debtor's

consent, with power to continue the business, it was held tliat tlie proceedings

did not constitute a common-law assignment for the benefit of creditors, and
hence an unsecured creditor was not entitled to share in the benefit of the mort-

gages.'' An instrument made by the secretary of a corporation under the direction

American Oil, etc., Co., 66 Pa. St. 375;
Zueker v. Froment, 5 Pa. Dist. 579 (power of

officers to make an assignment cannot be chal-

lenged by -a. creditor, but only by sharehold-
ers).

South Carolina.— Parker v. Carolina Sav.
Bank, 53 S. C. 583, 31 S. E. 673, 69 Am. St.

Kep. 888, not invalid for want of a vote of

the shareholders, since the statute requiring
such vote does not apply to assignments for
creditors.

South Dakota.— Wright v. Lee, 2 S. D. 598,
61 N. W. 706.

Tennessee.— Hopkins v. Gallatin Turnpike
Co., 4 Humphr. 403.

Texas.— Miller v. Goddman, 91 Tex. 41, 40
6. W. 718 [affirming 15 Tex. Civ. App. 244,

40 S. W. 743] ; Birmingham Drug Co. v. Free-
man, 15 Tex. Civ. App. 451, 39 S. W.
626.

Washington.— Cerf v. Wallace, 14 Wash.
249, 44 Pac. 264 (although it cannot make a
statutory assignment) ; McKay r. Elwood, 12

Wash. 579, 41 Pac. 919; Nyman v. Berry, 3
Wash. 734, 29 Pac. 557.

Wisconsin.— Binder v. McDonald, 106 Wis.
332, 82 N. W. 156, power exists independ-

ently of statute governing voluntary assign-

ments.
See also Ames, etc., Co. v. Heslet, 19 Mont.

188, 47 Pac. 805, 61 Am. St. Ren. 496; and
note to Sidell v. Missouri Pac. R. Co., 78
Fed. 724, 24 C. C. A. 216.

See 12 Cent. Dig. tit. "Corporations,"

f 2190.
97. Arkansas.— Ex p. Conway, 4 Ark. 302.

Georgia.— McCallie v. Walton, 37 Ga. 611,

95 Am. Dec. 369.

IfaryUmd.—^State v. State Bank, 6 Gill & J.

205, 26 Am. Dec. 561.

NeiD Hampshire.— Flint v. Clinton Co., 12

N. H. 430.

New York.— Haxtum v. Bishop, 3 Wend.
13.

Pennsylvania.— Dana v. U. S. Bank, 5
Watts & S. 223.

Tennessee.— Hopkins v. Gallatin Turnpike
Co., 4 Humphr. 403.

Vermont.— Warner v. Mower, 11 Vt. 385.

United States.—Lenox v. Roberts, 2 Wheat.
373, 4 L. ed. 264, in effect.

98. Sargent r. Webster, 13 Mete. (Mass.)
497, 46 Am. Dec. 743.

99. Pope V. Brandon, 2 Stew. (Ala.) 401,
20 Am. Dee. 49.

1. Harvey v. Cubbedge, 75 Ga. 792.

3. De Ruyter v. St. Peter's Church, 3 N. Y.
238 [affirming 3 Barb. Ch. (N. Y.) 119]. In
this case the religious corporation had power
" to sell *' with the concurrence of the chan-
cellor, and, without his concurrence, power
" to give, grant, demise, lease, or otherwise
dispose of" its property. It was held that
it had power to make an assignment for the
benefit of its creditors, under an order from
the vice-chancellor, exercising, under another
statute (1 N. Y. Rev. Stat. 168, § 2), the
power to sell its property, the jurisdiction of
the chancellor first having been obtained.

3. See infra, XX, B, 1, a et seq.

4. Benevolent Order, etc., v. Sanders, 28
Wkly. Notes Cas. (Pa.) 321.

5. Wright V. Lee, 2 S. D. 596, 51 N. W.
706.

6. Worthington v. Pfister Bookbinding Co.,
3 Misc. (N. Y.) 418, 23 N. Y. Suppl. 295, 52
N. Y. St. 448 ; Borton v. Brines-Chase Co., 175
Pa. St. 209, 34 Atl. 597.

7. Longley v. Amazon Hosiery Co., 128
Mich. 194, 87 N. W. 209.

[XX. A. 1, e]
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of the board of directors, conveying all the assets of the insolvent debtor to an
assignee for the benelit of all its creditors in proportion to their respective claims,

is a general assignment under the Texas statutes, and it is the duty of the assignee

to cause the instrument to be recorded and to execute a bond with sureties.^

Where, after the institution of such a suit, and the appointment of a receiver

therein, the corporation executes a conveyance of all its property to the receiver

in his official capacity, such conveyance is in effect one made under the insolvency

statute of the state, and not a voluntary common-law assignment, and as such it

operates only on property within the state. As to property in other states it

has only such effect as may be given it by their laws, and in general must give

way to the claims of- the creditors pursuing their remedies there.'

2. Effect of Statutes on Power to Make Assignment For Benefit of Creditors.

A statute providing for assignments by insolvent debtors, which enacted that no
assignment by any debtor, otherwise than as therein provided, should be legal or

binding as against creditors, has been held not to include assignments by corpora-

tions, but a common-law assignment by a corporation is valid.^" A statute pro-

hibiting corporations of a stated class from giving preferences to their creditors

when insolvent does not impair the common-law power to make assignments for

creditors without preferences."

3. What Passes by Such Assignments— a. Choses in Action. There is no doubt
that the general power of a corporation to assign its property to a trustee for the

benefit of its creditors enables it to assign or pledge its choses in action for such
purpose.'^

b. Unpaid Stock Subscriptions— (i) In General. Such an assignment passes

the unpaid stock subscriptions ;
^' and it follows that creditors cannot maintain

8. Birmingham Drug Co. v. Freeman, 15
Tex. Civ. App. 451, 39 S. W. 626.

9. Huntington v. Chesapeake, etc., R. Co.,

98 Fed. 459.

10. McKay v. Elwood, 12 Wash. 579, 41
Pac. 919; Nyman v. Berry, 3 Wash. 734, 29
Pac. 557.

11. Creteau v. Foote, etc., Glass Co., 54
N. Y. App. Div. 168, 66 N. Y. Suppl. 370, 31
N. Y. Civ. Proc. 265 ; Hurlbut v. Carter, 21
Barb. (N. Y.) 221; Hill v. Reed, 16 Barb.
(N. Y.) 280; In re Bowery Bank Case, 5

Abb. Pr. (N. Y.) 415.

Further decisions with respect to the opera-
tion of statutes on assignments by corpora-
tions for the benefit of their creditors are to
the following effect: That Ky. Stat. § 561,
empowering corporations to close their busi-

ness and wind up their aiTairs does not apply
to assignments for the benefit of creditors, see

U. S. Building, etc., Assoc, v. Reed, 62 S. W.
1020, 23 Ky. L. Rep. 342. That the operation
of the statute of Missouri, providing for a
proceeding by the superintendent of insurance
to wind up insolvent insurance companies,

necessarily precludes the power on the part
of such a company to make a general assign-

ment for its creditors, and that any such at-

tempted assignment is void, see McCoy v.

Connecticut F. Ins. Co., 87 Mo. App. 73. That
an ordinary proceeding by an officer of a cor-

poration to recover a claim against the cor-

poration is not vidthin the statute of New
Y_ork (N. Y. Laws (1890), c. 564, § 48) pro-
hibiting assignments to its officers, see Worth-
ington V. Pfister Bookbinding Co., 3 Misc.
(N. Y.) 418, 23 N. Y. Suppl. 295, 52 N. Y.

[XX, A, 1, e]

St. 448. That an assignment for the benefit

of all its creditors by an insolvent corporation
may be defeated by the commencement of
proceedings by an existing creditor within
sixty days after the registration of the deed
of assignment, under N. C. Laws, § 685, pro-
viding for the defeat in such manner of " any
conveyance of its property, whether absolute
or upon condition, in trust or by way of mort-
gage," executed by the corporation, see Wil-
son Cotton Mills V. C. C. Randleman Cotton
Mills, 115 N. C. 475, 20 S. E. 770 [rehearing
denied in 116 N. C. 647, 21 S. E. 431]. That
the New York statute of 1825 "to prevent
fraudulent bankruptcies by incorporated com-
panies," etc., applied to the New York and
Erie Railroad Company so as to invalidate
any assignment made by that company in
view of its insolvency, see Bowen v. Lease, 5
Hill (N. Y.) 221. As to validity of an as-
signment under statutes providing that no
bank shall make assignments in favor of
creditors and authorizing the bank commis-
sioners to take possession of assets in insol-

vency see Rossman v. McFarland, 9 Ohio St.

369. Reviewing such an assignment by appeal
where it was made pending suit in chancery
begun by attachment see Hall v. Virginia
Bank, 14 W. Va. 584.

12. Clark v. Titcomb, 42 Barb. (N. Y.)
122; Nelson v. Edwards, 40 Barb. (N. Y.)
279.

13. Chamberlain v. Bromberg, 83 Ala. 576,
3 So. 434; Eppright v. Nickerson, 78 Mo.
482; Shockley v. Fisher, 75 Mo. 498; Boepp-
ler V. Menown, 17 Mo. App. 447; Lionberger
«. Broadway Sav. Bank, 10 Mo. Apn. 490;
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actions against the shareholders to enforce the payment of balances due to the

corporation upon their subscriptions, because these are collectable by the assignee

alone ;
'* and it has been held immaterial that for whatever cause the assignee has

failed to bring suit within two jears.^^ The assignment of such a credit will pass

without express words in the deed. It will be deemed to pass by general words
which import that the corporation intends to assign all its assets for the benefit of

its creditors.**

(ii) Does Not Pass Power to Assess Unpaid Shames or Premium
Notes. But such an assignment does not pass to the assignee the power ordinarily

exercised by the directors of the corporation of assessing the share subscriptions,

or, in case of a mutual insurance company, the premium notes ; " but in the

absence of a statute empowering the assignee to make such assessments it can be
made only by a court of equity or by the court superintending the administration

of the assigned estate;*" although it has been lield that where the total amount
due and payable from all the shareholders will be not more than sufficient to pay
the debts of the corporation no previous assessment, either by the corporation or

bj' a court of equity, is necessary, but that the assignee may sue for the fnll

unpaid balance.-"

(in) £vT Court SupERiNTENomo Administration May Make Assess-
ment. But the court which has the superintendence of the administration may
make an order requiring the payment of unpaid stock subscriptions, the same as

the directors, under the authority vested in them, might have done, while the
corporation was a going concern.^ After such an assessment has been made (or

where, under one theory, the whole amount will be required to liquidate the
debts, without an assessment being made),^' the assignee may maintain an appro-
priate action, either at law or in equity, to collect the portion assessed against the
respective shareholders. In Missouri it has been held that he may maintain a
suit in equity, against the corporation and its shareholders, to recover such unpaid
subscriptions ; and it is no objection to the equitable proceeding that certain cred-
itors of the corporation have already proceeded against certain shareholders, by
motion under a statute, to subject to the payment of their debts Avhat is due to
the corporation by such shareholders in respect of their shares, the statutory

remedy being merely cumulative and not exclusive.^ A call made by the court

Lewis V. Glenn, 84 Va. 947, 6 S. E. 866. See deed of assignment, to which the particular
also Adler v. Milwaukee Patent Brick Mfg. creditor was a party, it was held that it did
Co., 13 Wis. 57; Hatch v. Dana, 101 U. S. not operate to release his right to bring an
305, 25 L. ed. 885; Webster v. Upton, 91 action against the corporation and the share-
U. S. 65, 23 L. ed. 384; Ogilvie v. Knox Ins. holders, to enforce their statutory liability.

Co., 22 How. (U. S.) 380, 16 L. ed. 349. The reasoning of the court assumes that the
14. St. Louis Sav. Assoc, v. O'Brien, 51 right to enforce the statutory liability of

Hun (N. Y.) 45, 3 N. Y. Suppl. 764, 20 shareholders and directors remains in the
N. Y. St. 826; Hamilton v. Glenn, 85 Va. creditors, and does not pass bv an assign-
901, 9 S. E. 129. The right to collect un- ment; and all it holds is that the language of
paid subscriptions passed by an assignment the particular deed of assignment ought not
under the late bankrupt law. Hatch v. Dana, to be construed as showing an intent to re-

101 U. S. 205, 25 L. ed. 885 ; Glenny v. Lang- lease such a right. Nonantum Worsted Co. c.

don, 98 U. S. 20, 25 L. ed. 43; Erwin v. TJ. S., HoUiston Mills, 149 Mass. 359, 21 N. E. 670
97 U. S. 392, 24 L. ed. 1065; Webster v. Up- 17. Hurlbut v. Carter, 21 Barb. (N. Y )

ton, 91 U. S. 65, 23 L. ed. 384; Sanger v. 221.

Upton, 91 U. S. 56, 23 L. ed. 220. 18. Boeppler v. Menown, 17 Mo. App. 447.
15. Lane v. Nickerson, 99 111.' 284. See Compare Shulz v. Sutter, 3 Mo. App. 137.

also Trimble v. Woodhead, 102 U. S. 647, 26 19. Boeppler v. Menown, 17 Mo. App. 447.
L. ed. 290. 20. Marson v. Deither, 49 Minn. 423, 52

16. Lionberger v. Broadway Sav. Bank, 10 N. W. 38. See also supra, VTII, B, 4, c, (in).
Mo. App. 499. To the same eiTect is Epp- 21. Boeppler v. Menown, 17 Mo. App. 447.
right V. Nickerson, 78 Mo. 482. It seems that 23. Lionberger v. Broadway Sav. Bank 10
in Massachusetts such an assignment does not Mo. App. 499. It was at one time reasoned
by its own vigor pass the liability of share- that such an assignment passes only the right
holders and directors; because we find a deci- to collect such subscriptions, where calls have
aion in that state where, interpreting such a been previously made by the directors and

[XX, A, 3, b. (m)]'
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upon the shareholders in the exercise of this power does not of course determine
their liability ; it merely makes due and payable any sum for which they may be
justly liable ; suit may be broup;ht therefor by the assignee subject to any defenses

which they may have against it,'' The authority of the court to order the call

depends upon the necessity of making it in order to raise money to liquidate the

debts of the corporation.'*

e. Passes What Franchises. In the absence of an enabling statute, such an
assignment passes only those franchises which are in the nature of property
belonging to the corporation and does not pass those primary or unalienable fran-

chises wliicli the corporation cannot sell because they are not its property. Such
an assignment does not therefore entitle the assignee to an order of court granting
him leave to sell " all the rights, privileges, powers and immunities which were
granted by said act incorporating said bank.'"'

d. Whether Passes Rights of Action Ex Delicto. Such an assignment, accord-

ing to some opinion, passes the right of action whicli the corporation may have
ex delicto against its directors to recover damages for their mismanagement of its

affairs.'*

4. Assignments Made by Directors— a. Power of Directors to Make Such
Assignment Without Authorization of Shareholders. Such an assignment does

not necessarily destroy the corporation, and is tlierefore not strictly a constituent

act, but rather a business act done in pursuance of the duty of the directors to

provide for the payment of the debts of the corporation.^ It follows that the

directors have the discretionary power to make an assignment of all the assets of

the corporation for a ratable distribution among its creditors, without the assent

of the shareholders, and even in opposition to their will,'* unless the charter or

governing statute enacts or implies the contrary." Assuming that the authority

where the corporation has the present right

to sue. Shultz V. Sutter, 3 Mo. App. 137.

But this conception really involved the result

that a chose in action may be assigned in

part, which is not the law, the right to assign

a part of a chose in action being denied, be-

cause it operates to multiply lawsuits and
oppress debtors. Love v. Fairfield, 13 Mo.
300, 53 Am. Dec. 148; Mandeville v. Welch,
5 Wheat. (U. S.) 277, 5 L. ed. 87. Subse-
quently it was held in Missouri, in the cases

first above cited, that such an assignment
passed both the called and uncalled stock
siibscriptions. Upon the question whether
such an assignment passes the individual

superadded statutory liability of sharehold-
ers there is a difference of opinion. The
superadded individual liability of sharehold-

ers in national banks is enforceable by the re-

ceiver. 3 Thompson Corp. § 3561. That an
individual statutory liability does not pass
under general words in a deed of assignment
see Ohio L. Ins., etc., Co. t". Merchants' Ins.,

etc., Co., 11 Humphr. (Tenn.) 1, 53 Am. Dec.
742.

23. Re Minnehaha Driving Park Assoc, 53
Minn. 423, 55 N. W. 598.

24. Re Minnehaha Driving Park Assoc, 53
Minn. 423, 55 N. W. 598.

25. Fietsam v. Hay, 122 111. 293, 13 N. E.
601, 3 Am. St. Rep. 492. Compare Lehigh
Iron Co.'s Estate, 12 Pa. Co. Ct. 257.

26. Wallace v. Lincoln Sar. Bank, 89 Tenn.
630, 15 S. W. 448, 24 Am. St. Rep. 625. See
also supra, VI, P, 11, f, (IV).

[XX, A, 3, b. (ill)]

27. See the observations of Black, J., in

Hutchinson v. Green, 91 Mo. 367, 375, 1 S. W.
853.

28. Hutchinson v. Green, 91 Mo. 367, 1

S. W. 853; Desoombes r. Wood, 91 Mo. 196,

4 S. W. 82, 60 Am. Rep. 239 [qualifying Epp.
right V. Nickerson, 78 Mo. 482, where it was
held that such an assignment, if made by the
directors without the consent of the sharehold-

ers, would be ultra vires and void, but only
against the shareholders; and that a creditor

of the corporation could not make the objec-

tion] .

29. Connecticut.—Chase v. Tuttle, 55 Conn.
455, 12 Atl. 874, 3 Am. St. Rep. 64.

Indiana.— De Camp v. Alward, 52 Ind.

468.

Maryland.— Merrick V. Metropolis Bank, 8

Gill 59.

Massachusetts.— Sargent v. Wehster, 13

Mete. 497, 46 Am. Dec 743.

Minnesota.— Tripp v. Northwestern Nat.
Bank, 41 Minn. 400, 43 N. W. 60, under a
statute.

Missouri.—^Poster v. Mullanphy Planing-

Mill Co., 92 Mo. 79, 4 S. W. 260 ; Hutchinson
V. Green, 91 Mo. 367, 1 S. W. 853 ; Descombes
V. Wood, 91 Mo. 196, 4 S. W. 82, 60 Am. Rep.

239 ; Chew v. Ellingwood, 86 Mo. 260, 56 Am.
Rep. 429.

Pennsylvania.— Ardesco Oil Co. v. North
American Oil, etc, Co., 66 Pa. St. 375 ; Dana
V. U. S. Bank, 5 Watts & 8. 223 ; Boardman
V. Keystone Standard Watch Case Co., 8

Lane. L. Rer. 25. To the same effect see Le-
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of the Bhareholders may he necessary in a particular case, then it is lield that

the assignment is presumed to have been made by their authority until the con-

trary is shown.*
b. Validated by Ratification, Acquiescence, or Laches. Such an assignment,

«ven if made without original power on the part of the directors, would be vali-

dated by the subsequent assent or acquiescence of the shareholders;*' and on the

other hand a shareholder may be precluded by his laches from questioning such

an assignment.** Although made without the authority of the shareholders which
in the particular case may be necessary, yet if it has been acquiesced in for a con-

siderable time, or if the shareholders have taken positive affirmative action under
it, and if its impeachment would disturb the status quo, the shareholders will be

barred by their laches and acquiescence from contesting its validity to the preju-

dice of other parties.**

e. Validity of Assignments Made by Directors De Facto. Such an assignment
cannot be impeached at the instance of shareholders in a collateral proceeding, on
the gronnd that some of the directors were not legally elected, where they were
directors defacto.^ The principle which upholds the acts of the directors of a

corporation, who are such <?e /acto, although possibly not (?e _/wre,*^ upholds an
assignment made for the benelit of creditors by a board of directors elected out-

side the state creating the corporation.*^

d. Directors Do Not Execute Instrument Personally. The directors do not

exercise the power held to exist in them by the decisions cited above, by formally

executing the assignment themselves. They authorize the proper officers of the

corporation to execute it.*'

5. Formalities Required in Making Assignment— a. In General. Where there

is a statute providing the formalities necessary in making a deed of assignment
by a corporation for the benefit of its creditors, that of course must be followed.**

where there is no such statute, the instrument of assignment ought to fulfil the

requisites of a formal deed of the corporation to pass the property intended to be
passed by it, whether real or personal.*'

b. Necessity of Using Corporate Seal. A hona fide assignment has been held

good, notwithstanding the corporate seal was not used.^

e. Informalities Which Do Not Vitiate. A tendency is discovered to overlook

informalities in such deeds of assignment, when they are not matter of substance,

high Iron Co.'s Estate, 12 Pa. Co. Ct. 257

;

4 Ark. 302. In the case of a bank, where the
Wright V. Lee, 2 S. D. 596, 51 N. W. 706. assets to be assigned consist of securities, they
There is a, note on this subject in 19 Am. & may, it has been held, authorize the president

Eng. Corp. Cas. 128. or one of their own number to assign such
30. Young V. Improvement Loan, etc., As- securities. Stevens v. Hill, 29 Me. 133;

Boc, 48 W. Va. 512, 38 S. E. 670. In Merrick Northampton Bank v. Pepoon, 11 Mass. 288;
V. Metropolis Bank, 8 Gill (Md.) 59, there Spear v. Ladd, 11 Mass. 94. And see Bank
was previous authorization by the sharehold- Cora'rs v. Brest Bank, Harr (Mich.) 106.

crs. 38. Tripp v. Northwestern Nat. Bank, 45
81. Lehigh Iron Co.'s Estate, 12 Pa. Co. Minn. 383, 48 N. W. 4, Where it was held that

Ct. 257. See also supra, XV, C, 2, e. a resolution by the directors of an insolvent
33. Descombes v. Wood, 91 Mo. 196, 4 corporation, authorizing its oflBcers to assign

fi. W. 82, 60 Am. Rep. 239. See also supra, all its assets for the equal benefit of all its

XI, B, 15, a et aeq. creditors, is sufficient to authorize such an
33. Young V. Improvement Loan, etc.. As- assignment, under the Minnesota Insolvent

soc, 48 W. Va. 512, 38 S. E. 670. Law of 1881, as against a subsequent attach-
34. Boardman v. Keystone Standard Watch ment of the corporate property. See also

Case Co., 8 Lane. L. Rev. 25. supra, XII, B, 1, a et aeq.

35. See supra, IX, B, 1 et seq. 39. Thus in Texas, where the use of the
36. Milliken v. Steiner, 56 Ga. 251 ; Wright corporate seal is necessary to convey land, an

». Lee, 2 S. D. 596, 51 N. W. 706. unsealed instrument of assignment is invalid,
37. Thus an assignment of all the property although the inventory shows only personalty.

and assets of a bank to certain trustees for Shropshire v. Behrens, 77 Tex. 275, 13 S. W.
the benefit of creditors, executed by the presi- 1043.

dent of the corporation and sealed with its 40. Teitig v. Boesman, 12 Mont. 404, 31
seal, in pursuance of an ordinance of the board Pao. 371. But see Shropshire v. Behrens, 77
of directors, was held valid in Ew p. Conway, Tex. 275, 13 S. W. 1043.

[XX, A, 5, c]
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where the assignee eaters upon the discharge of his duties and obtains possession
and control of the property. It was so held even where tlie deed was not made
by any authorized officer of the corporation.*' Tlie following informalities have
been held not to render such an assignment void : Tliat the board of trustees of

the corporation had not been reelected and maintained to the extent of the num-
ber required by the statute ; that tlie assignment was not authorized at a regular

meeting of the shareholders or of the trustees ; that no corporate seal was affixed

to the instrument of assignment, it appearing that no seal had ever been adopted
by the corporation ; it further appearing that the corporation had been created
witli but three members, who had elected themselves as its trustees, and tliat, upon
one of them retiring, it had sunk to the status of a mere joint-stock partnership, tlie

two remaining shareholders being in substance the absolute owners of the property
assigned ;*^ that the notice of the shareholders' meeting at which the assignment
was authorized to be made was given to the transferees, and not to the transfer-

rers, of certain shares, the transfers of which were insufficient to pass tlie legal title,

because not formally made on the transfer-books ; ^ and that the schedule attached
to the deed of assignment is defective or that no schedule at all is attached.^

d. Necessity of Assent of Assignee op Trustee. There is no necessity that the
assignee, trustee, or trustees to whom the assignment is made should join in the
execution of the deed,^ or enter into covenants to perform the trusts. The
moment the deed is made, the right of property passes and vests in the assignee,

trustee, or trustees named therein, and the relation of trustee and cestui que trust,

as between them and the creditors, is at once established, so that the corporation

cannot recall the deed.^ Any act done by them which shows their assent will make
the deed obligatory upon them ; and equity will enforce the trust, and will not
allow it to fail for want of a trustee.*'

e. Necessity of Reeopding. In respect of the necessity of recording such a deed
of assignment, it has been held that the act of one bank delivering to another a

mass of notes and bills of exchange, as collateral security for an advance to be used

in redeeming the notes of the bank executing the pledge, is not an assignment for

the benelit of creditors, within a statute requiring such an assignment to be

recorded, and that such a delivery is not invalid for that reason.**

f. Effect of Ratification of Infopmal or Invalid Assignments. An assignment
which is invalid by reason of some informality which is not so serious that it can-

not be cured by a ratification, as for example an assignment executed by the vice-

president without any previous authority from the board of directors, does not,

on the principle already stated,*' become valid by a subsequent ratification in

41. Bell, etc., Co. V. Kentucky Glass Works 46. Ex p. Conway, 4 Ark. 302.

Co., 106 Ky. 7, 48 S. W. 440, 50 S. W. 2, 1092, 47. Ex p. Conway, 4 Ark. 302.

20 Ky. L. Rep. 1089, 1684, 51 S. W. 180, 21 That only a part of the trustees to whom
Ey. L. Eep. 133, 156. the assignment has been made have signed

42. Teitig v. Boesman, 12 Mont. 404, 31 the deed of assignment has been held no ob-

Pac. 371. jection to an action to possess themselves of

43. American Nat. Bank v. Oriental Mills, assets being maintained in the names of all,

17 R. I. 551, 23 Atl. 795. provided they are all before the court; since

44. Ex p. Conway, 4 Ark. 302 ; Robins v. the court can transfer the possession to those

Embry, Sm. & M. Ch. (Miss.) 207. Where who have signed, and allow them to hold it

an insolvent bank executed an assignment of for the others, and to come in and execute
" all and every of its property and effects, the necessary bonds ; and if they fail to come
rights and credits of each and every kind and in and execute such bonds within a reasonable

character whatsoever, in as full and complete time the court can remove them and appoint
a manner as the same are now owned, held others. And it has been held that in such a

and possessed by it," and the assignee ac- case the trustees who have qualified are en-

cepted the trust, the right of property passed titled to an injunction to aid them in getting

to them, together with the right to sue for possession of the assets of the corporation,

and recover the rights, credits, etc., belong- the remedy by an action of replevin being

ing to the bank. Hill r. Western, etc., R. Co., Inadequate and incomplete. Ex p. Conway, 4
86 Ga. 284, 12 S. E. 635. Ark. 302.

45. Ex p. Conway, 4 Ark. 302 ; Flint v. 48. Griffin v. Rogers, 38 Pa. St. 382.

Clinton Co., 12 N. H. 430. 49. See supra, XV, B, 7, h.
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such a Bense as to cut ofE the rights of intervening creditors in a contest for

preferences.^

6. Validity of Conditions in Such Assignments. These do not relate specially

to corporations, bnt to the general subject of assignments for tiie benefit of

creditors, and are treated in the article on that subject^* and are consequently

omitted here.

7. Charter Determines Validity of Assignment— a. In General. The validity

of such an assignment must of course be decided by tlie charter or governing
statute under which the corporation is organized. An assignment contrary to

the provisions of the charter will not be upheld.'^

b. Determined by Law of State of Organization. The validity of such an
assignment, in so far as it operates as the foundation of a riglit of action by the

assignee against the shareholders, ^resident and non-resident, must in general be
determined in accordance with the laws of the state creating the corporation, and
within wliich it is domiciled.^

c. Validity of Assignments Where Charter Makes Shareholders Liable For
Corporate Debts. There is nothing in the suggestion that the charter leaves the

shareholders liable for the debts of the corporation which affects the validity of

an assignment of all its property for the benefit of its creditors any more than
there would be in the case of a natural person who is liable, for his own debts.^

8. Questioning Validity of Assignment— May Be Assailed and Supported
Collaterally. An assignment for the benefit of creditors, not being a judicial

proceeding, may of course be assailed and defended collaterally by any person
whose interest in the subject-matter of it entitles him so to do. As against a

stranger the burden rests upon any person asserting rights under it to show at

least that it is valid on its face ; and the other party may show that it is invalid

by reason of extrinsic facts, as that it was not authorized by a legal meeting of

the directors. It has been so held where a judgment creditor proceeded to

enforce the liability of shareholders, and they set up by way of defense that there

had been a general assignment by the corporation for the benefit of creditors,

whereby the sole right to collect money due by them for their stock had passed
to the assignee.^'

9. Validity of Board Meeting at Which Assignment Was Authorized— a. Regu-
larity of Meeting Presumed Until Contrary Is Shown. If the validity of such an
assignment is assailed on the ground that it does not appear that notice of the

meeting of the board of directors at which the assignment was authorized had
been communicated to all the members of the board, the validity of the authorizar

tion will be supported on the presumption of right-acting, unless it appear affirm-

atively that such notice was not given.^*

50. Friedman v. Lesher, 198 111. 21, 64 in Chase v. Tuttle, 55 Conn. 455, 12 Atl. 874,

N. B, 736 [affirming 99 III. App. 42]. ' 3 Am. St. Eep. 64]. See also Lane v. Brain-
51. See AssiONMENTS For Benefit of erd, 30 Conn. 565. On like grounds where it

Ceeditobs, 4 Cyc. 185 et seq. was shown in support of the proceedings of

52. Eingo v. Biscoe, 13 Ark. 563. the board of directors that notice was sent to

53. Lewis v. Glenn, 84 Va. 947, 6 S. B. the absent directors at their respective resi-

866. Previously to this decision the dences, it was presumed, in the absence of

court of appeals of Maryland, examining the evidence to the contrary, that the notice speci-

question with reference to the decisions in fied the purpose for which the meeting had
Virginia, had reached the conclusion that the been called. Chase v. Tuttle, 55 Conn. 455,

deed was valid under the laws of Virginia. 12 Atl. 874, 3 Am. St. Eep. 64. The record

Baltimore, etc., E. Co. v. Glenn, 28 Md. 287, of a meeting of the directors of a corpora-

92 Am. Dec. 688. tion, at which an assignment of the assets

54. Pope V. Brandon, 2 Stew. (Ala.) 401, of the corporation for the benefit of its cred-

20 Am. Dec. 49. itors was made, began as follows: "At a

55. Doernbecher v. Columbia City Lumber special meeting of the directors . . . called

Co., 21 Oreg. 573, 28 Pac. 899, 28 Am. St. for the purpose of making an assignment of

Rep. 766. its estate in insolvency for the benefit of all

56. Sargent v. Webster, 13 Mete. (Mass.) the creditors, pursuant to the statute," etc.

497, 46 Am. Dec. 743 [quoted with approval It was held that upon this record, until the

[XX, A, 9, a]
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b. Regularity of Notice of Meeting. Such an assignment has been held to be
not rendered invalid by the circumstance that actual notice was not commnni-
cated to'the directors who did not attend the meeting, when they were absent at

the time from tlie state, and were notified by telegrams sent to their respective

addresses within the state, although such telegrams were not received by them.

The reason is that a rule which would require actual notice to be communicated
to such of the directors as had departed from the state, in order to the validity of

such an assignment, would be a perilous rule ; for in such cases the exigency may
demand immediate action to save the property and to prevent expense."

e. No Notice Necessary Where All Assemble and Act. On a principle already

stated the want of the appropriate notice to the directors will be cured where all

assemble and act, or where all, being together, act without objection.^

d. Assignment May Be Authorized by 'Majority of Assembled Quorum.
Where the charter, the statute law, the articles of incorporation, the by-laws, or

other governing instrument prescribes what shall constitute a quorum of the

directors to transact ordinary business, then, if such a quorum is regularly assem-
bled, a majority of this quorum may make an assignment for creditors of the

corporation, although this may result in the passage of the resolution by the

minority' ;^' but not if this quorum has not been duly assembled, in pursuance of

the governing statute or other instrument, by the proper legal notice.*" Nor will

it take the case out of the rule that the votes of the absent directors if they had
been present would not ha'^e changed the result, since they are entitled to be
present for the purpose of consultation and of being heard.*'

10. What Resolution of Directors Will Authorize Such Assignment. It has

been held that a resolution of the directors authorizing the president and secre-

tary to execute "judgment notes, chattel mortgages, bills of sale, or other instru-

ments, in their judgment necessary to the financial interest of the company "

gives them power to execute an assignment of book-accounts to secure a debt.*'

Another court has held that a resolution of the directors of an insolvent corpo-

contrary was shown, it would be presumed tion, excuse the failure to notify him of the

that the purpose of the meeting was specified meeting).
in the notice sent to the respective directors. It has been held that the record of the di-

Chase v. Tuttle, 55 Conn. 455, 12 Atl. 874, 3 rectors' meeting showing that four of the
Am. St. Eep. 64. five directors were in attendance, and that

57. Chase v. Tuttle, 55 Conn. 455, 12 Atl. two voted in favor of the adoption of such a

874, 3 Am. St. Rep. 64. resolution and one against it will be su£5-

58. See supra, IV, D, 9. cient to show its adoption, where the minutes
59. Chase v. Tuttle, 55 Conn. 455, 12 Atl. are signed and approved by the president, he

874, 3 Am. St. Eep. 64; Foster v. Mullanphy being one of the four members present, and
Planing-Mill Co , 92 Mo. 79, 4 S. W. 260. See there is nothing else to show how he voted,

also supra, IX, E, 3, i. Rollins v. Shaver Wagon, etc., Co., 80 Iowa
60. Simon v. Sevier Assoc, 54 Ark. 58, 14 380, 45 N. W. 1037. 20 Am. St. Rep. 427.

S. W. 1101; Doernbecher v. Columbia City But this decision, which sustained the assign-

Lumber Co., 21 Oreg. 573, 28 Pac. 899, 28 ment, although some of the relatives of the

Am. St. Rep. 766. directors were preferred as creditors, is not

61. See supra, IV, D, 2; IX, F, 3, a; Doern- entitled to any more respect than the other

becher v. Columbia City Lumber Co., 21 Oreg. decisions of the same court, which hold that

573, 29 Pac. 899, 28 Am. St. Rep. 766 (where conveyances by insolvent corporations for the

a judgment creditor of a corporation sued purpose of preferring their own directors as

its shareholders to enforce their liability for creditors over their general creditors are

unpaid subscriptions for stock. During the valid. The record not only did not show
pendency of the suit, three of the directors, that the resolution had been carried by a

without any notice to the other two directors, majority of the quorum present, but it showed
privately met and passed a resolution author- the contrary; and the act of the president in

izing the president and secretary to assign authenticating the minu*-«s of the corporation

all its property for the benefit of Its credit- was in no sense a vote upon the resolution,

ors; and in pursuance thereof a deed of as- since it would have been his duty to authenti-

signment was executed. It was held that the cate the minutes,
_
although he had voted

assignment was void. Nor did the fact that against the resolution.

one of the absent directors was beneficially 62. Commercial Nat. Bank v. Burch, 141

interested in the judgment on which the suit 111. 519, 31 N. E. 420, 33 Am. St. Eep. 331

was based, and was a member of the corpora- [modifying 40 111. App. 505].

[XX, A, 9, bl
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ration, empowering the vice-president to use all means, to do all acts, and make
all deeds considered by him necessary or proper, to conserve the best interests of

the association, and to use the corporate seal for such purposes, is large enough to

authorize him to make an assignment of the property of the corporation for the

benefit of its creditors, notwitlistanding a proviso in the same resolution authoriz-

ing the treasurer to receive all moneys and to act as manager until the business is

closed.**

11. Effect of Such Assignment— a. Does Not Extinguish Corporation. The
assignment by a corporation of all its property for the benelit of its creditors does

not extinguish it as a corporation, or disable it from maintaining an action, unless

the subject-matter of the action passed from it by the assignment ; " although it

may amount to a de facto dissolution, such as lets in the remedies of the creditors

against shareholders.^

b. Effect of Assignment Made Immediately Before Expiration of Charter.-

Where the directors of a bank, just before the expiration of its cliarter, trans-

ferred tlie property to trustees for the benefit of the shareholders, the assignment
was held to terminate all the interest which the corporation had in the property,

and to vest the legal title in the trustees, and the beneficial interest in the

shareholders.'*

c. Does Not Affect Rights Acquired Under Actions Previously Commenced.
Such an assignment does not operate to impair rights or to cliange remedies under
actions commenced before tiie date of the assignment." Such an assignment does
not take effect as of the time of the adoption of a resolution of the board of

directors to make the same, so as to cut off intervening liens or securities which
are not created under such circumstances as to constitute them parts of the

assignment.^
12. Who Eligible as Assignee. It has been held that a solicitor of an insolvent

corporation, wlio has advised and been intimately associated with its management,
alleged to have been fraudulent, should be removed when appointed by it as its

assignee in insolvency.^' The fact that the assignee is or has been a shareholder

or is himself insolvent does not necessarily disqualify him from exercising the

trust, although it is a circumstance which a jury may consider as bearing on the
question of the good faith of the assignment.™ It has even been held that such a

deed is not void, although made to the president of the corporation, who in that

character executed the deed as grantor.'* Nor is it invalid because made to per-

sons who under the charter are ineligible to the office of trustees of the

corporation.'^

13. Assignee May Maintain Actions to Collect Share Subscriptions. The
assignee may of course maintain actions for unpaid share subscriptions, these

being a part of the assets of the estate, provided the conditions exist under which

63. Huse V. Ames, 104 Mo. 91, 15 S. W. 72. De Euyter v. St. Peter's Church, 3

965. N. Y. 238. There is one extraordinary de-

64. Boston Glass Manufactory v. Langdon, cision to the effect that an assignment made
24 Pick. (Mass.) 49, 35 Am. Dec. 292. by a governing board of a banking corpora-

65. See supra, VIII, P, 1, e, (i) et seq. tion to fifteen trustees, all of them sharehold-

66. Stevens v. Hill, 29 Me. 133. ers and ten of them members of the board
67. London, etc., Mortg. Co. v. St. Paul making the assignment, the ten constituting

Park Imp. Co., 84 Minn. 144, 86 N. W. 872. a two-thirds' majority of such board, is not
Compare Leavitt v. Tylee, 1 Sandf . Ch. for that reason invalid. Ex p. Conway, 4 Ark.

(N. Y.) 207. 302. -An apology is due to the profession for

68. Pollak Co. v. Muscogee Mfg. Co., 108 even citing this decision. That the assignee,

Ala. 467, 18 So. 611, 54 Am. St. Rep. 165. when it is a trust company, need not qualify
69. Failey v. Stockwell, 2 Pa. Dist. 197, 12 by giving a, bond provided by a trust com-

Pa. Co. Ct. 403. pany, but may, when such proceeding is au-

70. Covert v. Rogers, 38 Mich. 363, 31 Am. thorized by the statute law, deposit securi-

Eep. 319. ,
ties with the state see Roane Iron Co. v. Wis-

71. Pope V. Brandon, 2 Stew. (Ala.) 401, consin Trust Co., 99 Wis. 273, 74 N. W. 818,
20 Am. Dee. 49. 67 Am. St. Rep. 856.

[XX, A, 13]
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an action might have been maintained by the corporation in the absence of any
assignment.™

B. Preferring Creditors— l. Doctrine That Insolvent Corporation Cannot

Prefer Particular Creditors— a. Statement of Doctrine. There are two doc-

trines upon this subject. One is that tlie assets of a corporation are a trust fund
for its creditors ;

'* that when the corporation becomes insolvent or when its affairs

reach such a state that its shareholders or directors find themselves obliged to deal

witli its assets in view of its approaching suspension, they can deal with them only

in the character of trustees for its creditors ; that this necessarily means tliat they

can deal with them only as trustees for all its creditors, and not for particular

creditors wiiom they may desire to pay in preference to tlie others, that is, to pay
out of money which equitably belongs to the others. This doctrine in short is

that a corporation, being insolvent, or dealing with its funds in contemplation of

insolvency, and not in the ordinary course of its business, has no power to prefer

particular creditors.''^

b. Statutory Afflrmations of This Doctrine. Statutory affirmations of this

doctrine exist under the English Bankruptcy Act of 1883, section 48 ;

''^ under the

English Companies Act of 1862, section 164 ;" under the English Companies
Clauses Act of 1863, section 24 ;™ under the Federal Bankruptcy Law;" under

73. Shockley v. Fisher, 75 Mo. 498; Nathan
V. Whitloek, 9 Paige (N. Y.) 152.

74. See su'yra, VI, M, 1, b, (i) ; VIII, B,
1 et seq.

75. Alahama.— Corey v. Wadsworth, 99
Ala. 68, 11 So. 350, 42 Am. St. Rep. 29, 23
L. E. A. 618; Goodyear Rubber Co. v. George
D. Scott Co., 96 Ala. 439, 11 So. 370; Gibson
V. Trowbridge Furniture Co., 96 Ala. 357, 11

So. 365 [all overruled in Corey v. Wadsworth,
118 Ala. 488, 25 So. 503, 44 L. R. A. 766;
O'Bear Jewelry Co. v. Volfer, 106 Ala. 205,

17 So. 525, 54 Am. St. Rep. 31, 28 L. R. A.
707].

Michigan.— Kendall v. Bishop, 76 Mich.

634, 43 N. W. 645, semUe.
Minnesota.— Tripp v. Northwestern Nat.

Bank, 45 Minn. 383, 48 N. W. 4, under a

statute.

Missouri.—State v. Brockman, 39 Mo. App.
131; Kankakee Woolen Mills Co. v. Kempe,
38 Mo. App. 229.

New York.— Gillet v. Moody, 3 N. Y. 479.

Ohio.— Rouse v. Merchants' Nat. Bank, 46
Ohio St. 493, 22 N. E. 293, 15 Am. St. Rep.

644, 5 L. R. A. 378; Remington v. Central

Press Assoc, 4 Ohio S. & C. PI. Dec. 337, 3

Ohio N. P. 258; Philips v. Ammon-Stevens
Co., 3 Ohio S. & C. PI. Dec. 418, 2 Ohio N. P.

187 (holding that a transfer by an insolvent

corporation of all its property to some of its

creditors is fraudulent and constitutes a gen-

eral assignment in trust for all its creditors).

Rhode Island.— Olney v. Conanicut Land
Co., 16 R. I. 597, 18 Atl. 181, 27 Am. St. Rep.

767, 5 L. R. A. 361.

South Dakota.— Adams, etc., Co. v. Dey-
ette, 8 S. D. 119, 65 N. W. 471, 59 Am. St.

Rep. 751, 31 L. R. A. 497.

Texas.— Lyons-Thomas Hardware Co. v.

Perry Stove Mfg. Co., 86 Tex. 143, 24 S. W.
16, 22 L. R. A. 802 [affirmed in 88 Tex. 468,

27 S. W. 100] ; Rogers v. Southern Pine Lum-
ber Co., 21 Tex. Civ. App. 48, 51 S. W, 26;
Korsheim Bros. Dry Goods Co. v. Wetter-
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mark, 10 Tex. Civ. App. 102, 30 S. W. 505;
Harrigan v. Quay, (Civ. App. 1894) 26 S, W.
512.

Washington.— Burrell v. Bennett, 20 Wash.
644, 56 Pac. 375 (where the relations of the
pledgee and the officers of the bank, and their
knowledge of its affairs, are such as to advise
them of its condition) ; Van Brocklin v.

Queen City Printing Co., 19 Wash. 552, 53
Pac. 822; Biddle Purchasing Co. f. Port
Townaend Steel Wire, etc., Co., 16 Wash. 681,

48 Pac. 407; Conover v. Hull, 10 Wash. 673,

39 Pac. 166, 45 Am. St. Rep. 810; Thompson
V. Huron Lumber Co., 4 Wash. 600, 30 Pac.

741, 31 Pac. 25.

West Virginia.— Hope f. Valley City Salt

Co., 25 W. Va. 789.

Wisconsin.— Ford v. Plankinton Bank, 87
Wis. 363, 58 N. W. 766 ; Haywood v. Lincoln
Lumber Co., 64 Wis. 639, 26 N. W. 184.

United States.— Smith Middlings Purifier

Co. 1-. McGroarty, 136 U. S. 237, 10 S. Ct.

1017, 34 L. ed. 346 (under laws of Ohio)
;

Doe V. Northwestern Coal, etc., Co., 78 Fed.

62; Sutton Mfg. Co. v. Hutchinson, 63 Fed.

496, 11 C. C. A. 320; Consolidated Tank-Line
Co. V. Kansas City Varnish Co., 45 Fed. 7

;

Howe V. Sanford Fork, etc., Co., 44 Fed. 231;
Adams v. Kehlor Milling Co., 35, Fed. 433;
White, etc., Mfg. Co, v. Henry B. Pettes Im-
porting Co., 30 Fed. 864; Lippincott v. Shaw
Carriage Co., 25 Fed. 577.

76. In re Washington Diamond Min. Co.,

[1893] 3 Ch. 95, 62 L. J. Ch. 895, 69 L. T.

Rep. N. S. 27, 41 Wkly. Rep. 681.

77. In re Blackburn, [1899] 2 Ch. 725, 68

L. J. Ch. 764, 81 L. T. Rep. N. S. 520, 7

Manson 47, 48 Wkly. Rep. 186.

78. In re Mersey R. Co., [1895] 2 Ch. 287,

64 L. J. Ch. 625, 72 L. T. Rep. N. S. 735, 12

Reports 345.

79. Act Cong. July 1, 1898; 30 U. S. Stat,

at L. c. 541, p. 544, as amended by Act Cong.
Feb. 5, 1903; 32 U. S. Stat, at L. (pt. 1),

c. 487, p. 797.
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the rarious state statutes relating to insolvent banks;** under the statute of
New York relating to moneyed corporations,*' construed as applicable to
insolvent mutual insurance companies ; ^ under the New York statute to pre-
vent fraudulent bankruptcies by corporations;^' under the, statute of New
York of 1882 relating to transfers by banking corporations of effects exceed-
ing in value one thousand dollars;^ under the Public Laws of New Jersey
of 1896, page 298, section 64 ; ^ under the Code of North Carolina, section 685,

80. Such as Ga. Code, § 4429. Hill v.

Western, etc., R. Co., 86 Ga. 284, 12 S. E.
635.

81. N. Y. Kev. Stat. 591, §§ 9, 10.

82. Furniss v. Sherwood, 3 Sandf . ( N. Y.

)

521.

83. 3 N. Y. Rev. Stat. (8th ed.) p. 1729,
§ 4. This statute was intended to prevent an
assignment which should give a preference to
the officers or shareholders, and to secure the
making of a fair dividend among the hona
fide creditors. An assignment made not in
contemplation of insolvency, and made to as-
signees who are not officers or shareholders
of the corporation, in trust for the payment
of all its debts pro rata, is valid. Hurlbut
V. Carter, 21 Barb. (N. Y.) 221; Hill v. Reed,
16 Barb. (N. Y.) 280; Haxton v. Bishop, 3
Wend. (N. Y.) 13; De Ruyter v. St. Peter's
Church, 3 Barb. Ch. (N. Y.) 119. Contra,
Harris v. Thompson, 15 Barb. (N. Y.) 62.

Further as to what pasrments and transfers
this statute avoids see Paulding v. Chrome
Steel Co., 94 N. Y. 334 (holding that the fact

of insolvency at the time of the transfer is

not conclusive, but that the act must have
been done because of the insolvency) ; Butcher
o. Importers', etc., Nat. Bank, 59 N. Y. 5

(holding that payments made in the usual
course of business, under such circumstances
that they would have been made if the corpo-

ration had been entirely solvent, are not
within the prohibition of the statute) ; Rob-
inson V. Attica Bank, 21 N. Y. 406 (holding

and illustrating the principle that the statute

avoids transfers made after an actual sus-

pension) ; Curtis r. Leavitt, 15 N. Y. 9 [modr

ifying 17 Barb. (N. Y.) 309, and holding that

both the intent to prefer particular creditors

and the insolvency of the corporation must
be alleged and proved] ; Heroy v. Kerr, 8
Bosw. (N. Y.) 194, 21 How. Pr. (N. Y.) 409
( seemingly frittering away the statute by con-

struing the words " in contemplation of in-

solvency " ) . What transfers the statute does

not avoid see Everson v. Eddy, 12 N. Y.
Suppl. 872, 36 N. Y. St. 763 (conveyances

made when solvent) ; Hoyt v. Shelden, 3

Bosw. (N. Y.) 267 (statute does not invali-

date rights of iona fide subpurchasers for

value) ; New York Fourth Nat. Bank v. Amer-
ican Mills Co., 137 U. S. 234, 11 S. Ct.

52, 34 L. ed. 655 (transfer of goods

to one who has a valid factor's lien

upon them for more than their value,

accompanied with possession). How far

this statute prohibits preferences obtained by
means of actions against the corporation see

Varnum v. Hart, 119 N. Y. 101, 23 N. E. 183,

88 N. Y. St. 262 [reversing 2 Silv. Supreme
(K. Y.) 478, 6 N. Y. Suppl. 346, 25 N. Y.

St. 755, and holding that the statute only
applies to unjust discriminations happening
through the affirmative action of the corpora-
tion, and not through its negligently suflFer-

ing creditors to recover judgments by default
against it, thereby obtaining preferences].

That a judgment against the corporation is

not void under the statute unless recovered
by the active procurement of an officer of the

corporation see Dickson v. Mayer, 12 N. Y.
Suppl. 651, 35 N. Y. St. 482, 26 Abb. N. Cas.

(N. Y.) 257. This statute does, however,
operate to invalidate an attachment levied on
the assets of the corporation by a creditor

who is one of its directors, although such at-

taching creditor has no control over the assets

at the time of the levy, and although the pro-

ceeding is strictly hostile as between him and
the corporation. Throop v. Hatch Litho-
graphic Co., 125 N. Y. 530, 26 N. E. 742, 35
N. Y. St. 816 [affirming 58 Hun (N. Y.)

149, 11 N. Y. Suppl. 532, 33 N. Y. St. 880].
To the same effect is King v. Union Iron Co.,

11 N. Y. Suppl. 603, 33 N. Y. St. 545. But
in such a case no judgment by way of punish-
ment will be rendered against the creditor.

King V. Union Iron Co., 11 N. Y. Suppl. 603,

33 N. Y. St. 545. For a case not within this

principle upon these facts see Bicknell p.

Speir, 18 N. Y. Suppl. 590, 45 N. Y. St. 651.

As this statute has no extraterritorial force

it does not forbid a preference made by an
insolvent corporation organized under the
laws of another state. Hill v. Knickerbocker
Electric Light, etc., Co., 18 N. Y. Suppl. 813,

45 N. Y. St. 761. Compare Demarest v. Flack,

128 N. Y. 205, 28 N. E. 645, 40 N. Y. St. 383,

13 L. R. A. 854. See 26 Am. L. Rev. 194; 27
Am. L. Rev. 252; 28 Am. L. Rev. 414; U. S.

Vinegar Co. v. Schlegel, 143 N. Y. 537, 38
N. E. 729. This statute was held in one case

to invalidate an assignment made in contem-
plation of insolvency by a corporation, of all

of its property, in trust for the ratable pay-
ment of its creditors (Harris v. Thompson, 15

Barb. (N. Y.) 62) ; but as above seen the
contrary is the settled construction of the
statute.

84. 2 N. Y. Rev. Stat. (8th ed.) p. 1554,

§§ 186, 187. This statute invalidated the
transfer, in a. single transaction, not in tho
ordinary course of business, by the cashier of

a bank, of a number of separate securities,

the value of no one of which equaled one
thousand dollars, but the aggregate value of

which exceeded that sum. Atkinson v. Roch-
ester Printing Co., 114 N. Y. 168, 21 N. B.
178, 23 N. Y. St. 155 [affirming 43 Hun
(N. Y.) 167].
85. Howell V. Keen, (N. J. Err. & App.

1899) 43 Atl. 1070 (mortgage executed by

[XX. B, 1, b]
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making such transfers voidable as to creditors who commence proceedings to

enforce their claims within sixty days after the registration of the deed ;^ under
the General Assignment Act of Illinois, which prohibits preferences;^ under
the New York Stock Corporation Law, section 48 ; ^ under the statute of New

president of corporation to secure an existing

indebtedness, void under the statute, not-

withstanding a subsequent ratification by the

directors, where the ratification was made in

contemplation of insolvency) ; Skirm v. East-
ern Rubber Mfg. Co., 57 N. J. Eq. 179, 40
Atl. 769 (holding that a mortgage executed
by a corporation to secure an issue of pro-

posed bonds, a part of which were afterward
issued to its creditors, was void under the
statute, the corporation being in fact insolv-

ent at the time) ; Frost v. Barnert, 56 N. J.

Eq. 290, 38 Atl. 956 (holding that a corpora-
tion organized under the General Corporation
Act of New Jersey cannot execute a mortgage
to a general creditor to secure his preexisting
debt, although he has no notice of the in-

solvency of the corporation).

86. Merchants' Nat. Bank v. Newton Cot-
ton Mills, 115 N. C. 507, 20 S. E. 765, holding
that if proceedings are not commenced by the
creditors within the sixty days limited by the
statute, the conveyance will stand. As to
conveyances of directors in that state see

Graham v. Carr, 130 N. C. 271, 41 S. E. 379.

87. Chicago Title, etc., Co. v. Smith, 158
111. 417, 41 N. E. 1076, holding that the stat-

ute does not invalidate the assignment of a
small fraction of the estate of a corporation

to a trustee without any intent to make a
general assignment under the Insolvent Debt-
ors Act.

88. N. Y. Laws (1892), c. 688, § 48. The
statute renders void payments made " with
intent to give a preference " while insolvency

is imminent and prevents a corporation in

contemplation of insolvency from making a
general assignment for the benefit of its cred-

itors, even without preferences. Eossman v.

Seaver, 41 N. Y. App. Div. 603, 58 N. Y.
Suppl. 677 [affirming 22 Misc. (N. Y.) 661,51
N. Y. Suppl. 91, and holding that where notes

are given by a corporation in part for a prior

indebtedness and in part for a present loan,

and are split up by an officer of the corpora-

tion into sums upon which suit can be
brought in an inferior court and judgment
recovered at short notice, the actions not be-

ing opposed and the appointment of a receiver

not being procured until after recovery of

judgments therein, such judgments are " suf-

fered," contrary to the statute, and are not
valid] ; Troy Waste Mfg. Co. v. Harrison, 73

Hun (N. Y.) 528, 26 N. Y. Suppl. 109, 56
N. Y. St. 183; Stiefel v. New York Novelty
Co., 25 Misc. (N. Y.) 221, 55 N. Y. Suppl.
90 (holding that a payment of cash by an
insolvent corporation to a creditor constitutes

a '' transfer " within the meaning of the stat-

ute and is void).

What payments are void under this stat-
ute.— As to what payments are void under
this statute see Lopez v. Campbell, 163 N. Y.
340, 57 N. E. 501 [reversing 18 N. Y. App.

[XX. B, 1, b]

Div. 427, 46 N. Y. Suppl. 91, and holding that
as betweeii a judgment rendered in favor of
one creditor in November, the officers of the
corporatipn being guilty of no other act than
mere non-resistance to the action, the corpo-
ration having no valid defense thereto, and
an attachment levied by another creditor upon
the property of the corporation in the follow-

ing December, the judgment was not within
the condemnation of the statute and would
prevail over the attachment] ; Hilton v. Ernst,
161 N. Y. 226, 55 N. .E. 1056 [affirming 38
N. Y. App. Div. 94, 57 N. Y. Suppl. 908,
holding that an assignment of accounts
which had been made to take the place of
accounts previously assigned, and which had
been wrongfully collected by the corporation,
was invalid] ; Creteau v. Foote, etc., Glass
Co., 54 N. Y. App. Div. 168, 66 N. Y. Suppl.
370, 31 N. Y. Civ. Proc. 265 (holding that
the statute operates to prevent a judgment
creditor from maintaining an action to set

aside an assignment for the benefit of credit-

ors, since the maintenance of such action
would operate to give him a preference over
other creditors) ; Lodi Chemical Co. v. Na-
tional I^ad Co., 41 N. Y. App. Div. 535, 58
N. Y. Suppl. 717 [modifying 25 Misc. (N. Y.)
97, 54 N. Y. Suppl. 668, holding that the
failure of creditors of an insolvent domestic
corporation to make themselves parties before
judgment to an action brought on their be-

half to set aside transactions and judicial

proceedings as conferring an unlawful prefer-
ence under this statute does not deprive them
of their distributive share of the assets of
the debtor corporation, or entitle the plaintiff

to a priority over them in the payment of his
judgment] ; Halpin r. Mutual Brewing Co., 20
N. Y. App. Div. 583, 47 N. Y. Suppl. 412
(avoiding notes given by an insolvent corpo-
ration to its officer for the purpose of putting
the claim in such a shape that he could col-

lect it readily, thus acquiring a preference
over other creditors) ; Baker v. Emerson, 4
N. Y. App. Div. 348, 38 N. Y. Suppl. 576, 74
N. Y. St. 203; Milbank v. De Riesthal, 82
Hun (N. Y.) 537, 31 N. Y. Suppl. 522, 64
N. Y. St. 199 (holding that a judgment for

a valid debt against an insolvent corporation
which neither interposes any defense nor ren-

ders any assistance to plaintiff is not, with-
out more, " a judgment suffered " within the
meaning of the statute, and that it is hence
valid) ; Dudensing r. Jones, 27 Misc. (N. Y.)

69, 58 N. Y. Suppl. 178; Stiefel v. New York
Novelty Co., 25 Misc. (N. Y.) 221, 55 N. Y.
Suppl. 90 (holding that the statute applies
as well to preferential payments of debts con-

tracted before, as to those contracted after,

the statute took effect) ; Lodi Chemical Co.
v. Charles H. Pleasants Co., 25 Misc. (N. Y.)
97, 54 N. Y. Suppl. 668 [citing Hayden t.

Chemical Nat. Bank, 84 Fed. 874, 28 G. O. A.
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York ^ providing that no corporation which shall have refused to pay its obliga-

tions when due, or any of its officers or directors, shall assign any of its property

to any of its creditors for the payment of any debt, and that "no officer, director,

or stockholder thereof shall make any transfer or assignment of its property, or

any stock therein, to any person, in contemplation of its insolvency "
; and under

the Minnesota Laws of 1881, chapter 148, providing for the fair and honest

division among the creditors of an insolvent of his unexempt assets, and for-

bidding passive, as well as active, fraudulent preferences.**

e. This Doctrine Founded on Trust-Fund Doctrine— (i) In Oeneral. This

doctrine is founded by many of the courts upon the doctrine already considered,'^

that the assets of a corporation constitute in equity a trust fund pledged to the

payment of all its debts, which necessarily means pledged to the payment of all

its debts ratably and equally, giving no preference as among creditors who stand

in equal degree.'*

(ii) QVALWICATIONS OF Tsis Tbust-Fund Boctrinm. Many of the courts

qualify this trust-fund doctrine by saying that it does not operate to turn the assets

of a corporation into a trust fund for its creditors so long as it continues a going

concern ; "' so long as it continues to carry on its business in the usual course of

trade 5*^ where it has not ceased to do business, and there is a reasonable expec-

tation that it can continue in business ;'' or until its condition has become such that

its assets cannot be dealt with except in contemplation of insolvency and suspension.**

(hi) Meaning op Trust-Fund DoctrineExflainbd. The meaning of the

doctrine is that the assets of an insolvent corporation are not a trust fund, nor are

the officers of the corporation strictly trustees with respect to those assets ; but at

most the assets are a quasi-trust fund, and the directors or officers are quasi-

trustees, under the duty of dealing with the fund according to principles of equity

and tlie circumstances of the case.*^ The meaning is that the property of a private

corporation which is dissolved, or which becomes insolvent and determines to dis-

continue its business, is thereafter affected with an equitable lien or trust for the

benefit of creditors in preference to shareholders.'^

548, and holding that a corporation which re- North Carolina.— Hill v. Pioneer Lumber
fuses payment upon demand of a note due is Co., 113 N. C. 173, 18 S. E. 107, 37 Am. St.

insolvent, within the meaning of the stat- Rep. 621, 21 L. E. A. 560.

ute]; Olney v. Baird, 15 Misc. (N. Y.) 385, Ohio.— Meisse v. Loren, 6 Ohio S. & C. PI.

37 N. Y. Suppl. 815, 73 N. Y. St. 401 [of- Dec. 258, 4 Ohio N. P. 100.

firmed in 7 N. Y. App. Div. 95, 40 N. Y. Texas.— Lyons-Thomas Hardware Co. v.

Suppl. 202, 74 N. Y. St. 765]. Perry Stove Mfg. Co., 88 Tex. 468, 27 S. W.
89. N. Y. Laws (1890), c. 564, § 48. 100 [afflrming 86 Tex. 143, 24 S. W. 16, 22
90. Yanish v. Pioneer Fuel Co., 64 Minn. L. R. A. 802].

175, 66 N. W. 198, holding that a corporation Wisconsin.— Haywood v. Lincoln Lumber
knowing its own insolvency cannot lawfully Co., 64 Wis. 639, 26 N. W. 184.

give a preference to one creditor by permit- United States.— Washburn v. Green, 133
ting a judgment to be entered against it and U. S. 30,^ 10 S. Ct. 280, 33 L. ed. 516; Butler
subsequently making an assignment. v. CockriU, 73 Fed. 945, 20 C. C. A. 122.

91. See supra, VI, M, 1, b, (I) ; VIII, B, 93. Barth v. Koetting, 99 Wis. 242, 75
1 et seq. See also Coleman v. Howe, 154 111. N. W. 395.

458, 39 N. E. 725, 45 Am. St. Rep. 133 [af- 94. Moon Bros. Carriage Co. v. Waxa-
firming 53 111. App. 82], which fund consists hachie Grain, etc., Co., 89 Tex. 511, 35 S. W.
not only of the paid-in capital, but of that 1047 [.affirming 13 Tex. Civ. App. 103, 35
which the shareholders have promised to pay. S. W. 337].

93. Atahama.— St. Marys' Bank v. St. 95. Ide v. College Park Electric Belt Line,

John, 25 Ala. 566. 90 Tex. 509, 39 S. W. 915 [affirming 15 Tex.
Illinois.— Bea.c\ v. Miller, 130 111. 162, 22 Civ. App. 273, 40 S. W. 64].

N. E. 464, 17 Am. St. Rep. 291, holding that 96. Sabin v. Columbia Fuel Co., 25 Oreg.
directors of an insolvent corporation are 15, 34 Pac. 692, 42 Am. St. Rep. 756 [rehear-

trustees for its creditors, and cannot prefer ing denied in 35 Pac. 854].

themselves at the expense of other creditors. 97. Gottlieb v. Miller, 154 111. 44, 39 N. E.

But this ease-doea not deny the right to prefer 992.

creditors other than themselves. 98. Sutton Mfg. Co. v. Hutchinson, 63 Fed.
Nebraska.— Stough v. Ponca Mill Co., 54 496, 11 C. C. A. 320. It has been reasoned

Nebr. 500, 74 N. W. 868. that the capital stock of a corporation is a
['''9] [XX, B, 1, e, (in)]
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(rv) Denials of Tbvst-Fxtnb Doctrine. Other courts deny the doctrine

that the assets of a corporation, although insolvent, are a trust fund for its

creditors in any other sense than that in which the assets of a copartnership or of

an individual are a trust fund for creditors,'' necessarily holding that the creditors

of the corporation have no equitable charge or lien upon it or equitable title to it

in any difEerent sense from that which an individual or partnership creditor has

upon the property of an individual or partnership debtor.'

d. Point of Time at Which Power of Corporation to Deal With Its Assets as

an Individual May Ceases. Where the doctrine prevails that a corporation can-

not use its funds so as to prefer particular creditors to the exclusion or delay of

others, it often becomes necessary to consider at what point of time the ability of

the corporation to deal with its funds so as to pay particular debts in full ceases.

Under this head one expression is that a corporation may in good faith pay a

honafide debt unless it is insolvent, has ceased to be a going concern, or its busi-

ness is such that the directors know, or ought to know, that suspension is impend-
ing.* Another expression is that so long as a corporation is a " going concern,"

engaged in the conduct of its regular business, and not known or believed to be
insolvent by its officers and managers, with assets exceeding its liabilities, it is

not in such a state of insolvency as will preclude its executing a mortgage on its

property in good faith to secure a debt of the corporation, even though the debt
is one for which the directors are security.* Another expression is that a corpo-

ration engaged in the business for which it was organized, in other words a cor-

poration which continues to be a " going concern," does not necessarily become
insolvent in such a sense as disables it from preferring one creditor over another,

although embarrassed at the time and unable to pay its debts as fast as they

mature.* Another court has reasoned that a corporation is insolvent within the

trust fund for the benefit of its creditors, to

be held subject to the payment of their claims
unless it is transferred in good faith, in pay-
ment of a debt due to a hona fide purchaser,

for a valuable consideration, and that it can-

not be withdrawn by the shareholders as such.

Gilbert v. Washington Beneficial Endowment
Assoc, 10 App. Cas. (D. C.) 316, 25 Wash.
L. Rep. 149.

99. Catlin v. Eagle Bank, 6 Conn. 233;

Union Bank r. EUieott, 6 Gill & J. (Md.)

363; State v. State Bank, 6 Gill & J. (Md.)
205, 26 Am. Dec. 561; Dana v. U. S. Bank,

5 Watts & S. (Pa.) 223.

1. Crawfordsville First Nat. Bank v. Dove-
tail Body, etc., Co., 143 Ind. 550, 40 N. E.

810, 52 Am. St. Rep. 435; Wehn v. Fall, 55

Nebr. 547, 76 N. W. 13, 70 Am. St. Eep. 397
(creditors of an insolvent corporation do not
acquire any specific lien upon its assets) ;

German Nat. Bank v. Hastings First Nat.

Bank, 55 Nebr. 86, 75 N. W. 531; Thomson-
Houston Electric Light Co. v. Henderson
Electric, etc., Co., 116 N. C. 112, 21 S. E.

951. The meaning is that the capital of a

corporation is not held in trust for creditors,

except in the sense that it cannot be distrib-

uted among shareholders without first provid-

ing for the payment of corporate debts; and
in this respect there is no distinction between
unpaid capital and paid capital, between stock

subscriptions and any other assets of a cor-

poration. O'Bear Jewelry Co. v. Volfer, 106

Ala. 205, 17 So. 525, 54 Am. St. Eep. 31, 28
L. R. A. 707 (not a trust fund for the benefit

of creditors in any sense other than that

[XX. B, I, e, (iv)]

when a court of equity takes possession of it

upon some general principle of equity juris-

diction, wholly independent of any idea that

the property constitutes a trust fund, it will

be administered for the equal benefit of cred-

itors) ; Grand De Tour Plow Co. v. Rude
Bros. Mfg. Co., 60 Kan. 145, 55 Pac. 848
(corporation may prefer its creditors when-
ever a natural person may do so) ; Hospes v.

Northwestern Mfg., etc., Co., 48 Minn. 174,

50 N. W. 1117, 51 Am. St. Rep. 637, 15

L. E. A. 470; Gould v. Little Rock, etc., E.

Co., 52 Fed. 680 (same principle decided in

conformity with the law of Arkansas, it being

a rule of property to be administered in the

federal courts).

3. Hinz V. Van Dusen, 95 Wis. 503, 70

N. W. 657.

3. Currie v. Bowman, 25 Oreg. 364, 35 Pac.

848; Sabin v. Columbia Fuel Co., 25 Oreg.

15, 34 Pac. 692, 42 Am. St. Rep. 756, 35 Pac.

854.

4. Sabin v. Columbia Fuel Co., 25 Oreg.

15, 34 Pac. 692, 42 Am. St. Rep. 756, 35 Pac.

854. A statute authorizing a corporation to

hold, purchase, and sell such property as the
" purposes " of the corporation may require

applies only to powers to be used while the

corporation is a " going concern " and carry-

ing on its business, and does not confer upon
it the power to execute a preferential deed

of assignment after insolvency and the per-

manent cessation of its business. Lyons-
Thomas Hardware Co. f. Perry Stove Mfg.
Co., 86 Tex. 143, 24 S. W. 16, 22 L. R. A.

802 [afp^med in 88 Tex. 468, 27 S. W. 100].
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rule as to preferring creditors, where its assets are insufficient to pay its debts and
it lias ceased to do business, or is in the act of taking a step which will practically

incapacitate it from conducting the corporate enterprise with reasonable prospect

of success, or its embarrassments are such that early suspension and failure must
ensue.' On the other hand it is a proposition which will command universal

assent, that when a corporation is solvent and a " going concern," and not in the

expectation of insolvency at the time of making a mortgage or a pledge of its

property, the act cannot be attacked, in the event of its subsequently becoming
insolvent, on the ground that its property was held in trust for its creditors.*

2. Doctrine That Insolvent Corporation Can Prefer Particular Creditors to

Exclusion of Others Who Stand on Equal Footing With Those Preferred—
a. Statement of Doctrine. Opposed to the doctrine iirst above announced ' is the

doctrine that corporations, when insolvent or in contemplation of insolvency, may
dispose of their assets so as to prefer favored creditors, although the result may
be to leave nothing for others, who stand on a footing equally meritorious.'

5. Corey v. Wadsworth, 99 Ala. 68, 11 So.
350, 42 Am. St. Eep. 29, 23 L. E. A. 618.
Other expressions on this subject may be
found in Bird v. Magowan, (N. J. Ch. 1898)
43 Atl. 278'; Fremont First Nat. Bank v. Rice,
22 Ohio Cir. Ct. 183, 12 Ohio Cir. Dee. 121.

6. In re New Memphis Gaslight Co. Cases,
105 Tenn. 268, 60 S. W. 206.

7. See supra, XX, B, 1, a.

8. Alabama.— Corey v. Wadsworth, 118
Ala. 488, 25 So. 503, 44 L. E. A. 766 [over-

ruling earlier decisions] ; O'Bear Jewelry Co.

V. Volfer, 106 Ala. 205, 17 So. 525, 54 Am.
St. Eep. 51, 28 L. R. A. 707.

Arkansas.— Eingo v. Biscoe, 13 Ark. 563.

Colorado.—Breene «. Merchants', etc.. Bank,
11 Colo. 97, 17 Pac. 280; John. V. Farwell Co.
V. Sweetzer, 10 Colo. App. 421, 51 Pac. 1012;
Burchinell v. Bennett, 10 Colo. App. 150, 60
Pac. 206, 10 Colo. App. 502, 52 Pac. 51 (un-

less there is some element of bad faith, or
fraudulent preference, or the transaction is

between persons who sustain a fiduciary re-

lation to the corporation, under circumstances
that ought to preclude them from asserting

the preference ) ; West v. Hanson Produce Co.,

6 Colo. App. 467, 41 Pac. 829.

Connecticut.— Catlin v. Eagle Bank, 6

Conn. 233.
Georgia.— Albany, etc., Steel Co. v. South-

ern Agricultural Works, 76 Ga. 135, 2 Am.
St. Eep. 26.

Illinois.— State Nat. Bank v. Union Nat.

Bank, 168 HI. 519, 48 N. E. 82 [affirming 68

111. App. 25] ; Chicago Title, etc., Co. v.

Smith, 158 111. 417, 41 N. E. 1076 (transfer

of accounts to a trustee valid, although on
the same day a bill is filed for the appoint-

ment of a receiver and a, winding-up; such

an assignment not defeated by a statute pro-

viding for the winding-up of the business of

corporations by suits in equity, although such

suit is brought immediately after the assign-

ment) ; Gottlieb v. Miller, 154 111. 44, 39 N. E.

992; Peoria First Nat. Bank v. Commercial

Nat. Bank, 151 111. 308, 37 N. E. 1019 [af-

firming 53 m. App. 358, may make a valid

chattel mortgage to secure a portion of its

creditors] ; Warren v. Columbus First Nat.

Bank, 149 HI. 9, 38 N. E. 122, 25 L. E. A.

746 (holding that the mere insolvency of a
corporation does not eo instamti deprive the
directors and officers of the power to dispose

of the corporate property in good faith, by
paying or securing corporate debts, although
certain creditors are thereby given a prefer-

ence over others) ; State Nat. Bank v. John
Moran Packing Co., 68 111. App. 25 [affirmed

in 168 111. 519, 48 N. E. 82]; Juillard v.

Walker, 54 111. App. 517 (holding that a
preference to creditors of an insolvent cor-

poration is not void or voidable because such
corporation, in concert with its creditors,

has determined upon winding up its affairs

through a receiver) ; Peterson v. Brabrook
Tailoring Co., 51 111. App. 249 [affirmed in

150 111. 290, 37 N. E. 242].
Indiana.— Levering v. Bimel, 146 Ind. 545,

45 N. E. 775; Henderson v. Indiana Trust
Co., 143 Ind. 561, 40 N. E. 516 (may prefer

any of its creditors who are not shareholders

or directors, even though the preferred claims

are secured by the indorsement of the direct-

ors and part of the shareholders).

Iowa.—^Manton v. Seiberling, 107 Iowa 534,

78 N. W. 194 (provided that it does not do
so by an instrument or instruments of gen-

eral assignment, or which are construed to be
assignments for the benefit of creditors, and
therefore void by reason of preferences) ; La-
trobe First Nat. Bank v. Garretson, 107 Iowa
196, 77 N. W. 856; Warfield v. Marshall
Countv Canning Co., 72 Iowa 666, 34 N. W.
467, 2' Am. St. Eep. 263; Garrett v. Burling-

,ton Plow Co., 70 Iowa 697, 29 N. W. 395, 59
Am. Eep. 461.

Kentucky.— Lexington L., etc., Ins. Co. v.

Page, 17 B. Mon. 412, 66 Am. Dec. 165.

Maryland.— State v. State Bank, 6 Gill

& J. 205, 26 Am. Dec. 561.

Massachusetts.— Sargent v. Webster, 13

Mete. 497, 46 Am. Dec. 743.

Michigan.— Flint, etc., E. Co. ». I)ewey,
14 Mich. 477. ,'

Mississippi.— Sells v. Eosedale Grocery,
etc., Co., 72 Miss. 590, 17 So. 236 (in the
absence of fraud, notwithstanding an in-

tention existing at the time subsequently
to execute a general assignment without pref-
erence; and notwithstanding the provision of

[XX, B, 2, a]
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b. Doetrine That It Can Prefer Its Own SliaFeholders Over Its Otber Creditors.
The doctrine that a corporation can prefer particular creditors to the postpone-

Misa. Code, § 847, that, on the dissolution
of a corporation, the debts due to and from
it shall be a charge upon its property)

;

Palmer v. George W. Hutchinson Grocery
Co., (Miss. 1892) 11 So. 789.

Missouri.— Pullis v. Pullis Bros. Iron Co.,

157 Mo. 565, 57 S. W. 1095; Meyer v. Ameri-
can Folding Chair Co., 130 Mo. 188, 32 S. W.
300 (provided it does so in good faith to
secure or to pay a hona fide debt) ; Wag-
goner-Gates Milling Co. v. Ziegler-Zaiss Com-
mission Co., 128 Mo. 473, 31 S. W. 28 (chat-
tel mortgage to secure creditors executed by
an insolvent corporation and covering ite

entire property is valid in the absence of
fraud as against other creditors, although
made in contemplation of a general assign-
ment which was in fact executed the same
day, and although some of the directors were
personally liable on the debts secured
thereby) ; Slavens v. John R. Cook Drug Co.,

128 Mo. 341, 30 S. W^ 1025 (where the cor-

poration is still a " going concern," although
in a failing condition, and although the
managers have resolved to quit business) ;

Alberger v. National Bank of Commerce, 123
Mo. 313, 27 S. W. 657 (if it is done in good
faith while its property remains in its pos-
session unaffected by liens or process of law ) ;

Poster V. Mullanphy Planing-Mill Co., 92
Mo. 79, 4 S. W. 260 [affirming 16 Mo. App.
150]; St. Louis c. Alexander, 23 Mo. 483,
524 (per Ryland, J.) ; Manhattan Brass Co.
V. Webster Glass, etc., Co., 37 Mo. App. 145

;

Schroeder v. Mason, 25 Mo. App. 190.

Nebraska.— M. A. Seeds Dry-Plate Co. v.

Heyn Photo Supply Co., 57 Nebr. 214, 77
N. W. 660 (in the absence of fraud) ; Ger-
man Nat. Bank v. Hastings First Nat. B£ink,

55 Nebr. 86, 75 N. W. 531 (holding that the
determination of the managing officers of a
corporation, resolving to effect a consolida-
tion with another corporation, in order to
avoid trouble with the creditors, to retain
a portion of the goods sold them and apply
the proceeds to the payment of debts, does
not constitute such goods a trust fund for
the payment of creditors pro rata so as to

prevent the corporation from giving a cred-
itor a preference therein by mortgage, not-
withstanding that the other creditors relied

upon the goods being distributed pro rata) ;

Wallachs v. Robinson, etc., Co., 50 Nebr. 469,
70 N. W. 52 (in the absence of actual
fraud) ; Shaw v. Robinson, etc., Co., 50 Nebr.
403, 69 N. W. 947 [rehearing denied in 51
Nebr. 164, 70 N. W. 953, provided it does so
in good faith].

New Jersey.— Bergen v. Porpoise Fishing
Co., 42 N. J. Eq. 397, 8 Atl. 523; Vail v.

Jameson, 41 N. J. Eq. 648, 7 Atl. 52;
Wilkinson v. Bauerle, 41 N. J. Eq. 635, 7
Atl. 514; Stratton v. Allen, 16 N. J. Eq.
229.

Pennsylvania.— Moller v. Keystone Fiber
Co., 187 Pa. St. 553, 41 Atl. 478 (an insol-

[XX, B, 2, b]

vent corporation may assign its interest in
fire-insurance policies after loss, in such a

/

way as to prefer one creditor to another, if

the preference is honestly made to securei
or satisfy a iona fide debt) ; Hall v. West
Chester Pub. Co., 180 Pa. St. 561, 37 Atl.

106; Pairpoiut Mfg. Co. t>. Philadelphia Op-
tical, etc., Co., 161 Pa. St. 17, 28 Atl. 1003,
34 Wkly. Notes Cas. 216 (an insolvent cor-
poration may prefer a creditor by confes-
sion of judgment) ; Dana v. U. S. Bank, 5
Watts & S. 223.

Virginia.— Planters' Bank v. Whittle, 78
Va. 737.

West Virginia.— P^les v. Riverside Furni-
ture Co., 30 W. Va. 123, 2 S. E. 909; Bier
V. Gorrell, 30 W. Va. 95, 3 S. E. 30, 8 Am.
St. Rep. 17.

Wisconsin.— Ford f. Hill, 92 Wis. 188,
66 N. W. 115, 53 Am. St. Rep. 902, but see
Wisconsin cases cited supra, XX, B, 1, a.

Wyoming.— Conway v. Smith Mercantile
Co., 6 Wyo. 468, 46 Pae. 1084.

United States.— Hollins v. Brierfield Coal,
etc., Co., 150 U. S. 371, 14 S. Ct. 127, 37
L. ed. 1113; American Exeh. Nat. Bank v.

Ward, 111 Fed. 782, 49 C. C. A. 611, 55
L. R. A. 356 (holding that no trust in favor
of creditors attaches to the assets of a cor-

poration until possession has been taken of

them by a court of equity for the purposes
of administration) ; National Bank of Com-
merce V. Allen, 90 Fed. 545, 33 C. C. A.
169; AUis V. Jones, 45 Fed. 148; Lippineott
c. Shaw Carriage Co., 25 Fed. 577.

See 12 Cent. Dig. tit. " Corporations."
§ 2162.

In New Jersey by the act of Feb. i6, 1829,
" to prevent frauds by incorporated com-
panies," all sales or transfers of its prop-
erty, by an incorporated company, either

after insolvency or suspension or in contem-
plation of insolvency, were forbidden and
declared void as to creditors, although good
as to bona fide purchasers for value. See
N. J. Rev. (1846), p. 129. These provisions

were construed as requiring the affairs of

any incorporated company, on becoming in-

solvent, to be put in a train of proceedings,

the form of which the statute prescribed,

whereby its property was distributed among
its creditors, and as forbidding the prefer-

ence of any creditor, after insolvency, known
or contemplated. Wells v. Eahway White
Rubber Co., 19 N. J. Eq. 402; Kinsela v.

Cataract City Bank, 18 N. J. Eq. 158; Van
Wagenen v. Paterson Sav. Bank, 10 N. J.

Eq. 13 ; Coryell v. New Hope Delaware Bridge
Co., 9 N. J. Eq. 457; State Bank v. New
Brunswick Bank, 3 N. J. Eq. 266. But in

the more recent revision of the statutes of

New Jersey these provisions were omitted
and the act to prevent frauds by incorpo-
rated companies was repealed. N. J. Rev.
p. 1395, § 411. With the statutory prohibi-

tion out of the way, the courts of that state
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nient or exclasion of the others has been carried to the extent of holding that in

the absence, of any legislative prohibition it can prefer one of its own shareholders

to the exclusion of its other creditors ;
' and this, although, under the governing

statute, the shareholders are liable for the debts of the corporation, in a primary
sense, as partners, so that an execution issuing from a judgment recovered against

a corporation may, in the event of a deficiency of corporate assets, be levied upon
the property of the shareholders.*" As the shareholders are in substance the

proprietors, it cannot escape attention that this doctrine is tantamount to the

doctrine that a man engaged in business may prefer himself over his own
creditors."

e. Doctrine That It Can Prefer Its Own Directors and Officers Over Its Outside

Creditors— (i) In Oenmbal. It is to be regretted that some of the American
courts have carried the right of an insolvent corporation to prefer creditors to the

extent of holding that it may not only prefer creditors who are its own share-

holders, but may prefer such as are its own directors.''

have fallen in line with the decisions in

other states, which hold that insolvent cor-

porations have the same power to prefer

their creditors that individuals have. Bates
V. Elmer Glass Mfg. Co., (N. J. Ch. 1888)
15 Atl. 246; Bergen ». Porpoise Fishing Co.,

42 N. J. Eq. 397, 8 Atl. 523; Vail v. Jame-
son, 41 N. J. Eq. 648, 7 Atl. 520; Wilkinson
V. Bauerle, 41 N. J. Eq. 635, 7 Atl. 514.

In Pennsylvania,, under the act of 1836, an
attachment execution did not lie against a
corporation. IJor could the property of an
insolvent corporation be seized for the bene-

fit of a particular creditor; and the test

pf insolvency was the absence of tangible

property. Ridge Turnpike Co. v. Peddle, 4
Pa. St. 490. But now it seems that a cor-

poration may, in that state, give a judg-

ment note for an honest debt to one of its

members. Kandall v. Jackson, 1 Pa. Dist
726. But see In re Clymer Distilling Co.,

2 Pa. Co. Ct. 111.

In Arkansas an assignment of all its as-

sets by a bank, which never had any capital,

except what it had borrowed under a scheme
by which it was propped up by the credit

of the state, was upheld, although it con-

tained an elaborate scheme of preferences,

dividing the creditors for this purpose into

seven classes and making the officers of the

corporation first. Ex p. Conway, 4 Ark.
302. This right of the same corporation to

prefer creditors was reaffirmed and rendered

worse by an additional holding to the effect

that a creditor might buy up its bills and
set them off to the extent of their face value,

accrued interest, and the penalty of ten per

cent per annum, denounced by the charter

against the bank for suspending specie pay-

ments. Eingo V. Biscoe, 13 Ark. 563.

9. Eeichwald v. Commercial Hotel Co., 106

111. 439; Parsons v. Hatton-Sriowden Co., 68

111. App. 272; Lexington L., etc., Ins. Co.

V. Page, 17 B. Mon. (Ky.) 412, 66 Am. Dea
165; Whitwell V. Warner, 20 Vt. 425 (hold-

ing that shareholders securing to themselves

a, preference are not guilty of such a fraud

as renders them personally liable to cred-

itors).

10. Sargent v. Webster, 13 Mete. (Mass.)

497, 46 Am. Dec. 743, where such an assign-

ment was made for the payment of liabilities

on which the assignee was an indorser for

the corporation, upon condition that the as-

signee give a bond to the corporation bind-

ing him to apply the proceeds of the property
to the payment of such indorsed notes, and
to account for such application, and pay over
the balance, if any, and the court found
nothing in the assignment which was void
as against creditors, in such a sense as to

sustain an attachment against the property
assigned; and the property having been at-

tached by another creditor the assignee re-

covered it in replevin. It was admitted that
the conveyance would be fraudulent if made
by an individual, because repugnant to the

letter and spirit of the insolvent laws. But
as corporations were not subject to the in-

solvent laws at that time, and as the court
saw nothing in such an assignment which was
not in furtherance of the purposes of the cor-

poration, one of those purposes being to

pay its debts and to enable it to go on suc-

cessfully with its business by the aid of

new assessments, or to wind up and settle

upon terms most advantageous to the share-
holders, the court sustained the assignment.

11. That this is not the modem law see
infra, XX, B, 3.

12. Alabama.—^Wilson v. Stevens, 129 Ala.
630, 29 So. 678, 87 Am. St. Rep. 86; Corey
V. Wadsworth, 118 Ala. 488, 25 So. 503, 44
L. R. A. 766.

Colorado.— West v. Hanson Produce Co.,

6 Colo. App. 467, 41 Pae. 829.

Connecticut.— Smith v. Skeary, 47 Conn.
47.

Illinois.— Harts v. Brown, 77 111. 226,
holding that directors, after giving share-
holders a chance to some in and make ad-
vances to relieve the corporation, can buy up
an indebtedness honestly owing to one of the
directors, and enforce the sale of the corpora-
tion property under a deed of trust given to
secure such indebtedness, and thereby acquire
title to the property; and the other share-
holders cannot then complain.

[XX. B. 2, e. (I)]
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(ii) Although Birbotobs May Have Voted For Proposition. This
infamous doctrine has been pushed to the extent of allowing the directors and
shareholders of a corporation to prefer themselves at the expense of its creditors

at large, although the director or shareholder mar have voted for the proposition.'*

(ill) Although Preferred Directors Mad Falsely Represented to
Public That CorporationHad Certain Capital. A conception which pro-

ceeds upon a similar level is that the fact that the directors had falsely represented

to the public, by means of the letter-heads on which they conducted the business

correspondence of their company, that it had a certain capital, does not estop

them from preferring themselves before the general creditors of the company,
whom they have thtis deceived into giving credit to it."

(iv) Preferrino Debts With Respect to Which Their Directors Are
Sureties— (a) In General. The doctrine of the last preceding paragraph car-

ries with it the conclusion that a corporation which is insolvent, or in contempla-
tion of suspension, may devote its assets to the payment of certain indebtedness

with respect to which its own directors are sureties, in preference to other indebt-

edness with respect to which they are not sureties.*' Under any theory the pay-

ment by a corporation of its valid debt does not become fraudulent as to its

Indiana.— Compare Crawfordsville First

Nat. Bank v. Dovetail Body, etc., Co., 143

Ind. 534, 42 N. E. 924, which was a case of

payment by a solvent corporation, not con-

templating insolvency, of indebtedness for

which its directors were security.

Iowa.— Warfield v. Marshall County Can-
ning Co., 72 Iowa 666, 34 N. W. 467, 2 Am.
St. Eep. 263 ; Garrett v. Burlington Plow Co.,

70 Iowa 697, 29 N. W. 395, 59 Am. Kep. 461

;

Farmers',, etc.. Bank v. Wasson, 48 Iowa 336,

30 Am. Rep. 398; Buell v. Buckingham, 16

Iowa 284, 85 Am. Dec. 516. Compare Hal-
lam V. Indianola Hotel Co., 56 Iowa 178, 9

N. W. 111.

Michigan.— Montreal Bank v. J. E. Potts
Salt, etc., Co., 90 Mich. 345, 51 N. W. 512.

Missoiiri.— Butler v. Harrison Land, etc.,

Co., 139 Mo. 467, 41 S. W. 234, 61 Am. St.

Rep. 464; Sehufeldt v. Smith, 131 Mo. 280,

31 S. W. 1039, 52 Am. St. Rep. 628, 29

L. R. A. 830; Foster v. Mullanphy Planing-
Mill Co., 92 Mo. 79, 4 S. W. 260 [afflrming

16 Mo. App. 150].

New Jersey.— Whittaker v. Amwell Nat.
Bank, 52 N. J. Eq. 400, 29 Atl. 203, under
Corporations Act ( 1875 ) , § 80, directors may
prefer themselves by mortgages.

Pennsylvania.— In re Mechanics' Bldg.,

etc., Assoc. No. 2, 202 Pa. St. 589, 52 Atl.

58, exhibiting circumstances under which the

directors of a corporation who have advanced
money to it to make a purchase are not sub-

ject to have their claims on account of such

advance set aside in favor of other creditors

of the corporation.

South Carolina.— Central R., etc., Co. ».

Claghorn, Speers Eq. 545, where insolvency
was not found as a fact.

Virginia.— Planters' Bank v. Whittle, 78
Va. 737, " providing they did it with the ut-

most good faith."

United States.—American Exeh. Nat. Bank
V. Ward, 111 Fed. 782, 49 C. C. A. 611, 55
L. R. A. 356; Brown v. Craud Rapids Parlor

[XX, B, 2. e. (n)]

Furniture Co., 58 Fed. 286, 7 C. C. A. 225,

22 L. R. A. 817; Gould v. Little Rock, etc.,

R. Co., 52 Fed. 680; Hills v. Stockwell, etc..

Furniture Co., 23 Fed. 432 (under Michigan
law).

See 12 Cent. Dig. tit. " Corporations,"

i 2170.

Such preference gives no right of attach-
ment.— That the fact that the directors of
an insolvent corporation have used its assets

in preferring themselves gives no right of

attachment to an outside creditor was the
conception of courts in Missouri. Foster »;.

Mullanphy Planing-Mill Co., 92 Mo. 79, 4
S. W. 260 laffirming 16 Mo. App. 150].

That the president of a corporation can pre-

fer himself as a creditor of a third person
over the corporation which is also a creditor

of the same person, thus running a, race of

diligence with, and outrunning his cestui que
trust, see Farmers', etc.. Bank v. Wasson, 48

Iowa 336, 30 Am. Eep. 398.

13- Warfield v. Marshall County Canning
Co., 72 Iowa 666, 34 N. W. 467, 2 Am. St.

Eep. 263; Foster v. Mullanphy Planing-Mill

Co., 92 Mo. 79, 4 S. W. 260. Where a director

and bookkeeper of a corporation which af-

terward failed became such on the recommen-
dation of his ability by another corporation

for the place, and as such director by his

vote in the board secured a preference in

favor of the corporation which had recom-

mended him, it was held that the law would
not presume that he acted under the control

of the creditor corporation. National Bank
of Commerce v. Allen, 90 Fed. 545, 33 C. C. A.
169 [distinguishing American Oak Leather

Co. V. Fargo, 77 Fed. 671].

14. Warfield ». Marshall County Canning
Co., 72 Iowa 666, 34 N. W. 467, 2 Am. St.

Eep. 263.

15. Swift V. Dyer-Veatch Co., 28 Ind. App.
1, 62 N. E. 70 [withdrawing opinion in 60
N. E. 169] (mortgage of all the property

by three directors, to secure debts for which
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creditors from the mere fact that one of its officers, even its president, is also per-

sonally liable for the payment of the debt.'*

(b) Although Debts in Respect of Which Directors Are Preferred Have
Been Contracted in Excess of Statutory Limit. One court has proceeded upon
a conception so poor as to hold that directors may, by mortgage of the corporate

property, prefer themselves as creditors, although they have, in violation of their

duty, allowed the corporation to become indebted in excess of the limit prescribed

by its governing statute."

(v) DmEOTOMS BOVND TO EXEBOISE UTMOST QOOD FaITS TO PROTECT
CosFORATiON. While the directors may or may not be deemed fiduciaries of the

creditors with respect to the assets of the corporation, yet they are fiduciaries of

the corporation and of its shareholders, and under principles already explained '*

they are bound to exercise the utmost good faith to protect the rights of the cor-

poration and its shareholders, without regard to their own personal interest.''

3. Doctrine That Corporation Cannot Prefkr Its Own Shareholders Before Its

General Creditors. We now come to a class of cases announcing the juster doc-

trine that a corporation cannot prefer its own shareholders over its outside cred-

itors,^ for tlie reason that they are in substance and in sense its proprietors ; and
hence any rule of equity which would allow a corporation to prefer its own share-

holders would, by strict analogy, allow a partnership to prefer its own members

;

nor can the sense and justice surrounding this question be obscured by falling

back upon the proposition that a corporation is one person in the law and its

shareholders another person.

4. Doctrine That Corporation Cannot Prefer Its Own Directors and Officers
— a. Statement of Doctrine. The better doctrine, and one resting on principles

of justice too obvious for explanation or comment, is that when a corporation is

insolvent, or when it reaches such a condition that its creditors see that they must
deal with its assets in the view of its probable suspension, they cannot use those

assets to prefer themselves, as creditors or sureties, in respect of past advances, to

the prejudice of its general creditors.^

such directors were surety, is void, unless 17. Warfield v. Marshall County Canning
authorized by a quorum of board of directors, Co., 72 Iowa 666, 34 N. W. 467, 2 Am. St.

a majority of which quorum are not liablu Eep. 263; Garrett v. Burlington Plow Co.,

as sureties) ; Clapp v. Allen, 20 Ind. App. 70 Iowa 697, 29 N. W. 395, 59 Am. Eep. 461.

263, 50 N. E. 587. 18. See supra, IX, G, 1 et seq.

Illustrations.— It has been held that a di- 19. J. W. Butler Paper Co. v. Robbins,
rector of an insolvent corporation, who signed 151 111. 588, 38 N. E. 153.

a bond to indemnify a corporate creditor, 20. Reagan v. Chicago First Nat. Bank,
for the purpose of protecting the corporate 157 Ind. 623, 61 N. E. 575, 62 N. E. 701;
property, and thereby benefiting all the Washington Mill Co. v. Sprague Lumber
shareholders and creditors may, from the Co., 19 Wash. 165, 52 Pac. 1067.

proceeds derived from the sale to him of 21. Alabama.— Corey v. Wadsworth, 99

corporate property, pay such creditor. Gra- Ala. 68, 11 So. 350, 42 Am. St. Rep. 29, 23
ham V. Carr, 130 N. C. 271, 41 S. E. 370, L. R. A. 618; Goodyear Rubber Co. v. George
where it was also held that a director of D. Scott Co., 96 Ala. 439, 11 So. 370; Gib-

an insolvent corporation, who is also a surety son v. Trowbridge Furniture Co., 96 Ala.

for the payment of corporate debts, cannot 357, 11 So. 365. Contra, Corey v. Wads-
apply the proceeds of the sale to him of cor- worth, 118 Ala. 488, 25 So. 503, 44 L. R. A.

porate property, to the payment of such debts. 766.

It has been held that a preference by an in- Illinois.— Eoseboom v. Whittaker, 132 111.

solvent corporation of creditors whose debts 81, 23 N. E. 339; Beach v. Miller, 130 III.

have been guaranteed by directors of the 162, 22 N. E. 464, 17 Am. St. Rep. 291, 14

corporation "is not invalid, although made N. E. 698 [reversing 23 111. App. 151, and
without the requirement or knowledge of the distinguishing Merrick v. Peru Coal Co., 61

creditors, unless it otherwise appears that 111. 472, and Harts v. Brown, 77 III. 226] :

it was made for the benefit of the directors Cleveland Rolling Mill Co. v. Crawford, 9

or guarantors, and not for that of the cred- R. & Corp. L. J. 171 (property already in

iters themselves. Blair v. Illinois Steel Co., hands of receiver).

159 111. 350, 42 N. E. 895, 31 L. R. A. 269. /ndioKa.— Fort v. Russell> 36 Ind. 60, 10

16. Parsons v. Hatton-Snowden Co., 58 111. Am. Rep. 5 ; Swift v. Dyer-Veatch Co., 28

App. 272. Ind. App. 1, 62 N. E. 70 iwithdrawing opin-

[XX. B, 4, a]
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b. This Doetrine Explained— (i) In Oenebal. The governing principle is

that the directors and managers of insolvent corporations are trustees of the funds
as well for the creditors as for the corporation, and are bound to apply them
pro rata, and cannot use them to exonerate themselves to the injury of other

creditors.^ That such is the rule of distribution results from the principle that

equity is equality, and that in the administration of assets in equity all who stand

in equal relations are entitled to share equally. It need scarcely be added that

any arrangement by wliich the directors turn the property of the company over

to themselves, without consideration, or without even assuming an obligation to

pay its just debts, is an arrangement which, although happy for the directors, will

not be permitted to stand if properly challenged.^

(ii) RuLS Does Wot Avoid Tbanspees Made For Full Value. The
above rule does not of course operate to avoid a sale of the assets of a corporation

made to one of its directors in good faith and for full value.**

G. Point of Time at Which Directors Lose Power to Prefer Themselves as

Creditors. This obligation to hold the assets of the corporation as a trust fund
for equal distribution among its creditors attaches to the directors, not only when

ion in 60 N. E. 169] (insolvent corporation
cannot prefer a debt with respect to which
its directors or officers are bound as sure-

ties) ; Nappanee Canning Co. v. Reid, (Ind.

App. 1901) 60 N. E. 1068 (mortgage creat-

ing such a preference voidable at the suit

of other creditors )

.

Kansas.— Arkansas Valley Agriculture
Soc. i: Eicholtz, 45 Kan. 164, 25 Pac. 613.

Maine.— Symonds v. Lewis, 94 Me. 501,

48 Atl. 121.

Minnesota.— Taylor v. Fanning, 87 Minn.
62, 91 N. W. 269.

Missouri.—State v. Brockman, 39 Mo. App.
131 ; Kankakee Woolen Mills Co. v. Kampe,
38 Mo. App. 229; Williams v. Jackson County
Patrons of Husbandry, 23 Mo. App. 132.

'Nebraska.— Williams v. Turner, 63 Nebr.

575, 88 N. W. 668; Merchants' Nat. Bank v.

McDonald, 63 Nebr. 363, 88 N. W. 492, 89
N. W. 770; National Wall Paper Co. v. Co-
lumbia Nat. Bank, 63 Nebr. 234, 88 N. W.
481, 56 L. R. A. 121 (all holding that an in-

solvent corporation cannot prefer a debt with
respect to which its directors or officers are

bound as sureties).

Hew Hampshire.— Smith v. Putnam, 61

N. H. 632; Richards v. New Hampshire Ins.

Co., 43 N. H. 263.

New Jersey.— Smith v. Loomis, 5 N. J.

Eq. 60.

New York.— Ogdeu v. Murray, 39 N. Y.
202; King v. Union Iron Co., 11 N. Y. Suppl.

603, 33 N. Y. St. 545; West v. West, etc.,

Mfg. Co., 9 N. Y. St. 255.

Pennsylvania.— Finch Mfg. Co. v. Stirling

Co., 187 Pa. St. 596, 41 Atl. 294, 43 Wkly.
Notes Cas. 113 (rule that an officer or di-

rector of an insolvent corporation cannot
prefer his individual debt is said to be based,
not on statutory insolvency, but on the un-
fair and fraudulent Character of the trans-
action) ; Sicardi v. Keystone Oil Co., 149
Pa. St. 148, 24 Atl. 163.

Rhode Island.— Olney v. Conanicut Land
Co., 16 R. I. 597, 18 Atl. 181, 27 Am. St.

Rep. 767, 5 L. R. A. 361.

[XX, B. 4, b, (l)]

Virginia.— Tate v. Commercial Bldg. As-
soc, 97 Va. 74, 33 S. E. 382, 75 Am. St. Rep.
770, 45 L. R. A. 243.

Washington.— Smith v. Hopkins, 10 Wash.
77, 38 Pac. 854, where the corporation has
been insolvent for a long time and is not a
going concern.

West Virginia.— Sweeny v. Grape Sugar
Refining Co., 30 W. Va. 443, 4 S. E. 431, 3

Am. St. Rep. 88.

Wisconsin.— Haywood v. Lincoln Lumber
Co., 64 Wis. 639, 26 N. W. 184.

United States.— Drury v. Milwaukee, etc.,

R. Co., 7 Wall. 299, 19 L. ed. 40; Hart v.

Globe Ins. Co., 113 Fed. 307; Northwestern
Mut. L. Ins. Co. V. Cotton Exch. Real-Estate
Co., 70 Fed. 155; Farmers' L. & T. Co. v.

San Diego Street-Car Co., 45 Fed. 518 (pledge

made contrary to purpose declared in reso-

lution) ; Consolidated Tank-Line Co. v. Kan-
sas City Varnish Co., 45 Fed. 7; Howe v.

Sanford Fork, etc., Co., 44 Fed. 231; Adams
V. Kehlor Milling Co., 35 Fed. 433 ; Sprague-
Brimmer Mfg. Co. v. M. J. Murphy Furnish-
ing Goods Co., 26 Fed. 572; Lippincott v.

Shaw Carriage Co., 25 Fed. 577.

See 12 Cent. Dig. tit. "Corporations,"
§ 2170.

20. Richards v. New Hampshire Ins. Co.,

43 N. H. 263; Olney v. Conanicut Land Co.,

16 R. I. 597, 18 Atl. 181, 27 Am. St. Rep.
767, 5 L. R. A. 361.

23. Hilles v. Parrish, 14 N. J. Eq. 380,
where it was also held that the fact that
the complaining party was himself acting
fraudulently toward the company will not
justify a violation of their duties on the
part of the directors.

24. Graham v. Carr, 130 N. C. 271, 41
S. E. 379. Thus where a solvent corporation
sold to two of its directors, who were also

the principal shareholders, certain real es-

tate, in consideration of such purchasers as-

suming certain of the corporate debts, to an
amount equal or greater than the value of
such property, the sale was valid as against
the other creditors of the corporation.
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they have voted the corporation to be insolvent,^ but whenever the fact that it

must discontinue business by reason of insolvency comes to their knowledge.^
This knowledge of insolvency is not, and cannot from the very nature of things,

be a positive knowledge. It is a reasonable belief, founded upon probabilities

having reference to the company's affairs. It is sufficient to put an end to the
right of directors to prefer themselves , as creditors for them to know that it is

probably insolvent,^ although sometimes, it is to be confessed, the courts have
gone far in indulging a want of knowledge or judgment on the part of the

directors in this particular.^ The only sound principle then is that the directors

of the corporation cannot prefer themselves as creditors, either when it is in fact

insolvent,^ or when its condition is such that the act is done by them in contem-
plation of its insolvency.'"

5. Whether Directors Can Prefer Their Own Relatives. The power of direct-

ors of insolvent corporations to prefer their own relatives stands in reason on much
the same footing as their power to prefer themselves. It has been held that such
directors cannot prefer their relatives who are corporation creditors.*' But where
the rule of the particular jurisdiction allows the directors to prefer themselves,

they can for just as good reasons prefer their relatives.^

6. Validity of Absolute Assignment of All Corporate Property to Pay Single

Debt. That an insolvent individual or partnership may make an absolute assign-

ment of all its property to pay a single debt, provided the purpose be to pay the

debt, and not to hinder, delay, or defraud other creditors, seems to be settled ;
^

but with respect to a corporation such an assignment will be held valid or void
according to the theory which obtains in the particular jurisdiction with respect

to the power of a corporation to prefer particular creditors to the exclusion of

others. Such an assignment has been held valid by some courts ** and void by
others.^

Swentzel x. Franklin Invest. Co., 168 Mo.
272, 67 S. W. 596.

25. Williams v. Jackson County Patrons of
Husbandry, 23 Mo. App. 132.

26. State v. Brockman, 39 Mo. App. 131;
Buffalo Third Nat. Bank v. Elliott, 42 Hun
(N. Y.) 121, 3 N. Y. St. 390.

27. Lamb v. Pannell, 28 W. Va. 663 ; Lamb
V. Cecil, 28 W. Va. 653.

28. Thus where it did not appear that a
corporation was insolvent at the time its

board of directors executed judgment bonds to
secure debts due certain of the directors, or
that there was any collusion or actual fraud,

the mere entry of judgment on the bonds,

after the supposed insolvency of the corpora-

tion, was held not such a fraud in law as to

warrant the continuance of an injimction

restraining the sale of corporate property on
execution issued on the judgment. Neal's

Appeal, 129 Pa. St. 64, 18 Atl. 564.

29. Beach v. Miller, 130 111. 162, 22 N. E.

464, 17 Am. St. Rep. 291; Hopkins' Appeal,
90 Pa. St. 69; Olney v. Conanicut Land Co.,

16 R. I. 597, 18 Atl. 181, 27 Am. St. Rep.

767, 5 L. R. A. 361.

30. See the cases previously cited in this

and the preceding sections; also King v.

Union Iron Co., 11 N. Y. Suppl. 603, 33

N. Y. St. 545; West v. West, etc., Mfg. Co.,

9 N. Y. St. 256. There is a note on this sub-

ject in 19 Am. & Eng. Corp. Cas. 98.

Whether a director of an insolvent bank,

with full knowledge of its insolvency, can

withdraw his deposits from the bank was
mooted in Lamb v. Laughlin, 25 W. Va. 300.

31. West V. West, etc., Mfg. Co., 9 N. Y.
St. 256; Adams v. Kehlor Milling Co., 35
Fed. 433, 36 Fed. 212. Effect of the manag-
ing officer of a corporation creating fictitious

debts in favor of his wife, and transferring
corporate assets in pretended paymeiit see

Jeffery v. J. W. Butler Paper Co., 37 HI.

App. 96.

32. Blair v. Illinois Steel Co., 159 111. 350,
42 N. E. 895, 31 L. R. A. 269 (preference of

a corporate creditor not unlawful although
she was the aunt of three of the directors) ;

Rollins V. Shaver Wagon, etc., Co., 80 Iowa
380, 45 N. W. 1037, 20 Am. St. Rep. 427.

33. Lampson v. Arnold, 19 Iowa 479.

34. Sargent v. Webster, 13 Mete. (Mass.)
497, 46 Am. Dec. 743. It has been held by a
court which denies the right of an insolvent
corporation to prefer its creditors that the
insolvency of a corporation at the time of
making a conveyance of its property does
not affect the validity of the conveyance,
where its operation is merely to transfer,

in the absolute payment of a. debt, property
which has been previously conveyed as secu-
rity for the same debt, and at a time whem
the corporation was solvent, a conclusiom
which seems plain enough. O'Conner Min.
etc., Co. V. Coosa Furnace Co., 95 Ala. 614,
10 So. 290, 36 Am. St. Rep. 251.

35. Kendall v. Bishop, 76 Mich. 634, 43
N. W. 645.
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7. Rights of Creditobs Against Corporation While It Continues a Going Con-
cern. While a corporation continues to be a going concern its separate creditors,

in the absence of statutory qualifications of the rule, and of course in the absence
of collusion and fraud, have the same rights against it for the collection of their

demands that they would have in the case of an individual debtor.^' In a juris-

diction where the doctrine obtains that corporations may prefer particular

creditors, the creditor of a corporation who, without knowledge of its insolvency

or its intent to make an assignment, procures by diligence a bill of sale and chattel

mortgage upon its property will, in the absence of fraud or collusion, be per-

mitted to retain the fruits of his diligence.*' In a jurisdiction where corporations

are not allowed to prefer particular creditors, a creditor who, in the absence of

collusion and without knowledge of the insolvency of the corporation, procures a
payment to be made by the corporation of a debt which the corporation owes to

him, will not be required to surrender the payment to its receiver after its

insolvency, although the payment exhausts most of the assets of the corpora-

tion.^ This doctrine has even been applied in a case where the giving of security

in the form of a mortgage inured to the benefit of shareholders and directors,

they being ignorant ol tlie insolvent condition of the corporation at the time
when such security was given.^

8. Payuents Hade by Corporation in Due Course of Business. Payments made
by a corporation in due course of business and with the expectation of being able

to continue the same are not fraudulent preferences in the absence of an express

statute making them so.^

9. Protection of Bona Fide Purchasers. The mere fact of insolvency does not
operate to fasten any specific lien upon the property of a corporation so as to

enable its general and unsecured creditors to follow the property into the hands
of a honafide purchaser for value." Nor will a sale of goods by a corporation

to an innocent purchaser while it is a going concern be subsequently held to be
fraudulent as to its creditors, although after the sale the ofiieers of the corporation

misappropriate the proceeds,*^ the principle being that a person dealing witli a

trustee is not, in the absence of fraud or collusion, charged with the proper appli-

cation of money which he may pay to such trustee.*'

10. Right of Creditors of Corporations to Secure Preferences by Use of Judicial

Process— a. May Obtain Ppeferenees by Attachment. A creditor of a corpora-

tion which is in fact insolvent may obtain a preference over its other creditors by
an attachment levied upon its property while it continues to be a going concern ;

'*

although it is so circumstanced that an early cessation of its business must result

36. Slack V. Northwestern Nat. Bank, 103 437, 16 N. E. 5; Dutcher v. Importers^ etc.,

Wis. 57, 79 N. W. 51, 74 Am. St. Rep. Nat. Bank, 59 N. Y. 5.

841. 41. Chattanooga, etc., E. Co. v. Evans, GO
37. Oakford v. Fischer, 75 111. App. 544. Fed. 809, 14 C. C. A. 116.

38. Ford v. Lamson, 17 Ohio Cir. Ct. 539, 42. Levins v. W. O. Feeples Grocery Co.,

9 Ohio Cir. Dec. 374. (Tenn. Ch. App. 1896) 38 S. W. 733.

39. Chick V. Fuller, 114 Fed. 22, 51 C. C. A. 43. 4 Thompson Corp. § 4930.

648. 44. Mallette v. Ft. Worth Pharmacy Co.,

40. The most conspicuous illustration of 21 Tex. Civ. App. 267, 51 S. W. 859; Pioneer
this statement is found in the case of a run Sav., etc., Co. v. Peck, 20 Tex. Civ. App. Ill,

on a bank which, in the hope of resisting the 49 S. W. 160; Ballin v. Merchants' Exch.
run, continues payment until its available Bank, 89 Wis. 278, 61 N. W. 1118, 46 Am.
resources are exhausted and then suspends. St. Rep. 834, 27 L. R. A. 357. To the con-

Here its assignee or receiver cannot maintain trary that the doctrine that the assets of a
an action against a depositor who, even down corporation constitute a trust fund for its

to the last hour, has been fortunate enough creditors operates to prevent creditors from
to withdraw his deposit. In like manner it obtaining liens or preferences by means of

has been held that a corporation, intending the statutes relating to attachment and gar-
in good faith to proceed with its business, nishment see Miller v. Goodman, 15 Tex. Civ.
can pay to its directors money borrowed from App. 244, 40 S. W. 743 [disapproving Rose-
them without rendering them responsible to boom v. Whittaker, 132 111. 81, 23 N. E.
its creditors. Holt v. Bennett, 146 Mass. 339].
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from the fact of leyying the attachment ; ^ and although its president contem-
plates an assignment for the benefit of all its creditors.^

b. Jurisdietions in Which Creditors May Not Obtain Preferences by Attach-

ment. In a jurisdiction wliere the assets of an insolvent corporation are deemed
to be a trust fund for the ratable satisfaction of all its creditors, a creditor will

not be permitted to acquire a preference over other creditors by attachment when
he would not be permitted to acquire such a preference in any other manner ; but

if the attaching creditor knows that the corporation is insolvent his attachment
will be set aside, and the property of the corporation will be administered for the

equal benefit of all its creditors.*' In such a jurisdiction an attachment levied by
consent of the corporate debtor, immediately after it has resolved to execute a

general assignment for its creditors, and when it is proceeding to do so, stands on
no higher ground than a mortgage or other form of security executed under the

same circumstances to prefer a particular creditor, but becomes a part of the gen-

eral assignment.**

e. Obtaining Preferences by Procuring Confessions of Judgment— (i) Is
General. In those jurisdictions where the right of a corporation to prefer one
of its creditors over others is conceded, an insolvent corporation may confess a
judgment in favor of a bonafide creditor, not an oflScer or a member, which judg-

ment, with an execution thereon, will constitute a valid lien on all its property
except its franchise.**

(ii) WhenSuoH PsMFEBENGES Voidable. Preferences obtained by judicial

process have been held void under the following circumstances : Where a bank
recovered a judgment by default against an insolvent corporation in an action

instituted at the suggestion of an officer of the corporation after the commence-
ment of another action instituted in the same way, in a state where insolvent cor-

porations are not allowed to prefer particular creditors, and where, after default

in the latter action, an agreement had been made between the attorneys of the

respective parties that the judgments should be entered together ; * where a cor-

poration in failing circumstances borrowed money with which to buy in its own
shares of stock, and when it became insolvent gave to the persons from whom the

money was borrowed a preference over otlier creditors by confessing judgments
in their favor, the lenders of the money having had actual knowledge of the pur-

pose for which it was borrowed, the reason being that such conduct worked a
fraud upon honafide GreAitors and defeated the collection of their claims;^* where
judgment against an insolvent corporation was obtained upon its notes, which had
been given in consideration of a sham sale of worthless securities to the corpora-

tion, which were not delivered to it, the conclusion being that an execution upon
such a judgment was not a valid lien upon the property of the corporation nor
upon a fund arising from tlie sale of such property ;

°* where an attorney for

certain creditors of a corporation, who was also a trustee under a deed of trust

which had been executed by the corporation, split up certain accounts which his

45. Moon Bros. Carriage Co. v. Waxa- cannot gain a preference over other creditors

hachie Grain, etc., Co., 13 Tex. Civ. App. 103, by filing a bill (the mode of prpcedure in

35 S. W. 337 {.affirmed in 89 Tex. 511, 35 the particular jurisdiction) and by levying

S. W. 1047]. an attachment see Levins v. W. O. Peeples

46. American Nat. Bank v. Dallas Tinware Grocery Co., (Tenn. Ch. App. 1896) 38 8. W.
Mfg. Co., 15 Tex. Civ. App. 631, 39 S. W. 733.

955 [disapproving Corey v. Wadsworth, 99 49. East Side Bank v. Columbus Tanning
Ala. 68, n So. 350, 42 Am. St. Kep. 29, 33 Co., 15 Pa. Co. Ct. 357 iaffirmed in 170 Pa.

L. E. A, 618]. St. 1, 32 Atl. 539].

47. Compton v. Schwabacher, 15 Wash. 50. Conover v. Hull, 10 Wash. 673, 39 Pac.

306, 46 Pac. 338. 166, 45 Am. St. Rep. 810.

48. Pollak Co. ». Muscogee Mfg. Co., 108 51. Adams, etc., Co. v. Deyette, 5 S. D.

Ala. 467, 18 So. 611, 54 Am. St. Rep. 165. 418, 59 N. W. 214, 49 Am. St. Rep. 887.

That a creditor of a corporation which has 52. Atlas Nat. Bank v. More, 152 111. 528,

ceased to be a going concern, and which has 38 N. E. 684, 43 Am. St. Rep. 274, opinion

committed plain and open acts of insolvency, by Baker, J.
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clients held against the corporation so as to bring them within the jurisdiction of

a court of limited jurisdiction, and then instituted suit and obtained judgmentp
thereon, the corporation making no defense to the actions because of quieting

representations made by such attorney and trustee, with the conclusion that such
judgments would be declared void for fraud in law, and would not be allowed to

give the judgment creditors preference over other creditors ; ^ where a judgment
by default against an insolvent corporation had been obtained in an action in

which the process had been secretly served upon the president and another officer,

who were respectively the son and brother of the plaintiff creditor, at a time when
the open and public institution of such proceedings would surely have inaugurated
a series of suits by other creditors ; ^ where judgment notes were given by a cor-

poration immediately preceding a general assignment for its creditors, which
corporation was organized under the laws of Ohio, but had subsequently removed
its property and business into Pennsylvania, where it became insolvent, the object

of the giving of such notes being to secure ionafide debts due to creditors who
were non-residents of Ohio ; and judgments were taken thereon in Pennsylvania,

and property of the corporation was seized and sold thereon in accordance with
the laws of Pennsylvania, the conclusion being that the preference thereby

created was not valid under the laws of Ohio;^ and where a judgment was
rendered in an action against an insolvent corporation on the day on which service

of summons in the action had been obtained, for the full amount demanded, with

costs, upon an offer made by an attorney for the corporation at the suggestion of

its president, after an assignment had been made for the benefit of its creditors,

and while an injunction was in full force restraining the corporation, its officers,

and agents, from encumbering any of its real or personal property, the conclusion

being that the judgment ought to be vacated on motion of the assignee and officers

of the corporation not assenting thereto, and that the assignee and corporation be
allowed to defend the action upon a suggested ground of defense which, if

established, would be sufficient to defeat a recovery.^

(hi) Wsen Suor Preferences Not Voidable. On the other hand prefer-

ences acquired in judicial proceedings have been held not voidable under the fol-

lowing circumstances : Where, the corporation being insolvent, the directors had
allowed a judgment against it to be taken collusively, but where the corporation

had no defense to the action, and the judgment creditor was neither a shareholder

nor a director ; " and where a judgment was rendered against a corporation for a

hona fide debt in a case where the officers of the corporation did not put in an
answer, the conclusion being that it would not be set aside at the instance of a

receiver of the corporation as creating an unlawful preference in favor of the

judgment creditor.^

d. Obtaining Preferences by Other Judicial Means. For the secretary of a

corporation, at the bidding oC a particular creditor whom the corporation desires

to prefer, to go to another state for the purpose of having process against the cor-

poration served upon him, and for him to place the papers served upon him in

the hands of an attorney to whom he is introduced by an attorney for the cred-

itors, and who is ultimately paid by such creditors, places the corporation in the

attitude of suffering a judgment in order to give a preference within the meaning
of a statute ^' rendering invalid any transfer or judgment suffered by a corpora-

tion which is insolvent or whose insolvency is imminent, with an intent to prefer

53. Wilson Cotton Mills v. C. C. Randle- 56. Willsie v. Rapid Valley Horse-Ranch
man Cotton Mills, 115 N. C. 475, 20 S. E. Co., 7 S. D. 114, 63 N. W. 546.

770 [rehearing denied in 116 N. C. 647, 21 57. Cummings v. American Gear., etc., Co.,

S. E. 431]. 87 Hun (N. Y.) 598, 34 N. Y. Suppl. 541,

54. Conover v. Hull, 10 Wash. 673, 39 68 N. Y. St. 653, a seemingly untenable de-

Pac. 166, 45 Am. St. Rep. 810, opinion by cision in view of the New York statute.

Dunbar, C. J. 58. Ridgway v. Symons, 4 N. Y. App. Div.

55. Kit Carter Cattle Co. v. McGillin, 21 98, 38 N. Y. Suppl. 895, 74 N. Y. St. 606.

Ohio Cir. Ct. 210, 11 Ohio Cir. Dec. 413. 59. N. Y. Laws (1892), c. 688, § 48.
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a particular creditor;"" nor could the assignee of a claim against the corporation,

who knew of the insolvency of the corporation and of its purpose to avoid the

effect of a statute prohibiting the transfer to any officer or shareholder of any
property of a corporation which has refused payment of its obligation, directly or

indirectly, recover a judgment upon the assigned claim which would be valid as

against the other creditors.*'

11. Validity of Mortgages and Other Assignments of Corporate Property to

Secure Present Advances. The inability of a corporation to deal with its prop-

erty, when insolvent or in contemplation of insolvency, for the purpose of pre-

ferring particular creditors, whether this inability is imposed by judicial decision

or by statute, does not extend so far as to prevent a corporation, even when
insolvent, from making in good faith transfers or mortgages of its property to

secure present advances of money to be used in paying its debts, in extricating

itself from its difficulties, or otherwise in continuing its business ;
® and this is

none the less so where the mortgage is made to an officer of the corporation.*^

So the insolvency of a corporation at the date of a deed of its property does not
affect its validity, where its operation is merely to transfer, in absolute payment
of a debt, property which had been previously conveyed as security therefor, at a
time when the corporation was not insolvent.^ But such transactions will be
closely scrutinized whenever properly called in question in a judicial proceeding.

If therefore the directors sell property of the corporation to a member of the

board to raise money to pay debts, it must appear that there was a necessity for

the sale, and that the property was bought by the director in open market, at a

fair price, without any undue advantage over the corporation, in good faith, and
without the slightest unfairness.*^

12. VAUDrnr of Preferences to Creditors by Means of Executing Judgment
Notes— a. In General. A favorite way of preferring particular creditors is by

60. Olney v. Baird, 15 Misc. (N. Y.) 385,

37 N. Y. Suppl. 815, 73 N. Y. St. 401 [of-

ilrmed in 7 N. Y. App. Div. 95, 40 N. Y.
Suppl. 202, 74 N. Y. St. 765].

61. JeflFerson County Nat. Bank ». Town-
ley, 92 Hun (N. Y.) 172, 38 N. Y. Suppl.

584, 74 N. Y. St. 212.

63. Skinner v. Smith, 134 N. Y. 240, 31

N. E. 911, 47 N. Y. St. 528 [affirming 56
Hun (N. Y.) 437, 10 N. Y. Suppl. 81, 31

N. Y. St. 448] ; Damarin v. Huron Iron Co.,

47 Ohio St. 581, 26 N. E. 37.

63. Mullanphy Sav. Bank v. Schott, 135

111. 655, 26 N. E. 640, 25 Am. St. Rep. 401;

Strohl V. Seattle Nat. Bank, 25 Wash. 28,

64 Pac. 916 (president of corporation ad-

vanced money to it, took demand notes there-

for, and afterward the corporation executed '

a mortgage to him— held valid as against

its receiver) ; Twin-Lick Oil Co. v. Marbury,
91 U. S. 587, 23 L. ed. 328. It has been held

that a mortgage executed by an insolvent cor-

poration in Indiana, in compliance with an
agreement to secure an advance of money to

discharge an indebtedness of the corporation,

is valid as against its creditors, although

'the president and secretary were individu-

ally liable on the indebtedness so discharged,

of which fact the mortgagee had knowledge.
Crawfordsville First Nat. Bank v. Dovetail

Body, etc., Co., 143 Ind. 550, 40 N. E. 810,

52 Am. St. Rep. 435. See also Blake v. Ray,
62 S. W. 531, 23 Ky. L. Rep. 84 (assignment

by a corporation of a note to its president

valid, when made to reimburse the assignee

for money advanced for the corporation when
it was solvent) ; Campbell Printing Press,

etc., Co. V. Bellman Bros. Co., 11 Ohio Cir.

Ct. 360 (a mortgage by a business corpora-
tion upon its personal property, in pursuance
of an agreement with a bank advancing it

money that it will execute such mortgage
at any time the bank deems it necessary for

its protection, is not invalid as a, preference
of the bank in fraud of other creditors) ;

Hogsett V. Columbia Iron, etc., Co., 203 Fa.
St. 148, 52 Atl. 179 (holding that a judg-
ment confessed by a corporation to one of
its directors is good against its creditors,

where it is for money advanced by the di-

rector under a resolution of the board of

directors and an agreement of the corpora-
tion, recognizing its insolvency, to the effect

that if the director would furnish funds to
operate its plant he should be secured by
the first judgment confessed ) . In line with
this theory it has been held that a mortgage
by an insolvent corporation to secure ad-
vances made while it is solvent, upon the
faith of a promise by one of its officers to

give such security, is valid as against its

creditors and receiver. Brower v. Brooklyn
Trust Co., 21 N. Y. Suppl. 324, 50 N. Y. St.

630.

64. O'Conner Min., etc., Co. v. Coosa Fur-
nace Co., 95 Ala. 614, 10 So. 290, 36 Am.
St. Rep. 251.

65. Crescent City Brewing Co. v. Planner,
44 La. Ann. 22, 10 So. 384, opinion by Mc-
Enery, J.

[XX, B, 12, a]



1262 [10 Cycj CORPORATIONS

the execution of what are called judgment notes, that is to say a note containing

a power of attorney to confess a judgment thereon against the maker. The exe-

cution of such a note is of course not invalid as a preference to the particular

creditor, where no attempt is made to confess a judgment upon it.** Whether it

is valid as a preference to the particular cieditor where judgment is entered or

confessed upon it may depend upon the rule of the particular jurisdiction with

respect to the power of the corporation to prefer particular creditors, and even
upon other considerations. For example in Illinois the property of a corporation

is not held by it in trust for all its creditors in such a sense as to forbid it from
giving judgment notes, from making confessions of judgment, from making
mortgages, or from preferring one creditor to another in any other manner.*' So
it has been held that an insolvent corporation is not prohibited by the laws of

Ohio from making and delivering to one of its creditors a judgment note, although

it is intended that the judgment shall be recoverable thereon in another state, and
property there situated be applied to its payment.** In the same state judgment
entered upon a warrant of attorney contained in a so-called judgment note, given

by a corporation while it was a going concern, has been held not invalid because
entered immediately before an assignment for creditors made by the corporation,

where other conditions exist making it valid.** It is of course not necessary for

the holder of a cognovit note to wait until the suspension of the corporation before
he takes judgment thereon ; but if he has advanced money to the corporation and
taken as liis security therefor its cognovit note he will be entitled, in the absence

of collusion or knowledge of the insolvency of the corporation, to recover a
judgment and levy upon the property of the corporation in its possession while it

is engaged in the transaction of its business.™ A subordinate court in the same
state has held that a corporation cannot by means of a judgment note give a

secret preference to a particular creditor.'^

b. Position of Judgment Notes Renewed After Insolvency. Judgment notes

of a corporation renewed after its insolvency are in the same position with respecl

to the right of the corporation to make preferences as prior judgment notes for

which the renewals were given.'*

e. Judgment Note Given by Creditor Whose Debt Is Owned by Himself and a
Director in Undistinguished Shares. A creditor of a corporation upon an indebt-

edness owned by himself and by directors of the corporation in undistinguished

shares cannot reap any advantage over other creditors by reason of a note and
warrant of attorney to take judgment, executed while the corporation is insol-

vent, as such creditor stands in the same position as the directors, and they have
no right to prefer themselves as creditors.'^

d. Giving Judgment Notes and FUllng Offices of Directors With Nominees of

Holders of Notes. The giving by an insolvent corporation of its judgment notes

to certain of its creditors, and the iilling of the offices of its directors by persons

nominated by the holders of such notes, so as to efEectuate an agreement that no
notes or preferences shall be given to other creditors while the corporation con-

66. Matson v. Alley, 141 111. 284, 31 N. E. Kinney, 16 Ohio Cir. Ct. 80, 9 Ohio Cir.

419. Where a corporation executed judg- Dee. 1.

ment bonds to certain of its directors, at a 69. Matter of George D. Winchell Mfg. Co.,

time when it was solvent, without any fraud- 1 Ohio S. & C. PI. Dec. 310, 1 Ohio N. P.

ulent intent, but to protect them as indorsers 136.

for the corporation, the mere use by them of 70. Ford v. Lamson, 17 Ohio Cir. Ct. 539,

the bonds, by entering judgments and issu- 9 Ohio Cir. Dec. 374.

ina, executions thereon, after the corporation 71. Benedict v. Market Nat. Bank, 6 Ohio
became insolvent, was held not of itself fraud- S. & C. PI. Dec. 320, 4 Ohio N. P. 231.

ulent. Neal's Appeal, 129 Pa. St. 64, 18 72. Illinois Steel Co. v. O'Donnell, 156 111.

Atl. 564. 624, 41 N. E. 185, 47 Am. St. Eep. 245, 31

67. J. W. Butler Paper Co. v. Eobbins, L. R. A. 265 [affirming 53 HI. App. 314].

151 111. 588, 38 N. E. 153. 73. Atwater v. American Ehcch. Nat. Bank,
68. Youngstown First Nat. Bank v. Mo- 152 111. 605, 38 N. E. 1017.
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tinues its ordinary business as before, has been held fraudulent in fact as to other
creditors.''* But where three out of four of the unsecured creditors advanced
their money to assist the corporation, and by an agreement with the common
shareholders obtained the election of their representatives as directors and as

manager, and remained in control for two and one-half years, paying the fourth
creditor one third of its claim, and increasing the indebtedness of the corporation

to themselves by advancing money for its use ; and thereafter, when the business

could no longer be carried on, caused a chattel mortgage and a trust deed of the

property of the corporation to secure its creditors to be executed, wherein prefer-

ence was given to the claims of themselves to the exclusion of the fourth creditor,

it was held that the evidence presented a state of facts justifying the conclusion

that the fourth creditor was not injured, but was the only one of the four credit-

ors benefited by the transaction, and hence that the chattel mortgage and deed of

trust were not void.''

13. Creditor Attempting to bBTAiN Unlawful Preference and Failing May
Nevertheless Participate in Distribution. A creditor of an insolvent corporation
who has endeavored to procure an unlawful preference over other creditors and
failed is not for that reason to be punished by being deprived of the right to par-

ticipate in the distribution of the assets,™ and this, although he may even be a
shareholder or a director.'"

14. Priorities in Distribution. Under the operation of the trust-fund doctrine
— and without its operation for that matter— in any distribution of the assets of
an insolvent or dissolved corporation the creditors have a right of priority in pay-
ment over the shareholders,'''^ unless the shareholders have secured valid liens

which entitle them to preference notwithstanding the relation of shareholder. On
the other hand the fact that a creditor is a shareholder or even a director, assum-
ing that his demand is valid, does not prevent his demand from taking rank the
same as that of any other creditor.''' Yalid liens already acquired are not dis-

74. American Oak Leather Co. v. Fargo,
77 Fed. 671. For example a trading cor-

poration, being in financial difficulty, and
largely indebted, made an arrangement with
its two largest creditors by which it bor-

rowed from them fifty thousand dollars, and
gave them judgment notes covering this sum
and also the amount of its prior indebt-

edness to them. As a part of the same ar-

rangement, its board of directors was reor-

ganized by placing thereon a majority of

persons nominated by such creditors, and
having no interest in its business, and its

by-laws were amended so as to require action

of the directors authorizing the giving of fur-

ther judgment notes. It was agreed that
the new directors should not interfere with
the business of the corporation, the sole pur-

pose of their appointment being to prevent
preferences to the other creditors; and the

entire arrangement was kept secret to en-

able the corporation to continue its business.

The business was continued for six months,
when the corporation suspended, having been
in fact insolvent when the arrangement was
made. During this time some of the indebt-

edness was paid off, and new indebtedness

to the same and other creditors contracted.

It was held that, although the laws of the

state permitted the preference of creditors

by an insolvent, such transaction constituted

a fraud in fact on the general creditors, which
not only rendered the preference given by

the judgment notes invalid, but precluded the
creditors so preferred from sharing with
other creditors in the distribution of the as-

sets of the corporation. U. S. Rubber Co. v.

American Oak Leather Co., 96 Fed. 891, 37
C. C. A. 599 [modifying 82 Fed. 248, 27
C. C. A. 118].

75. American Exch. Nat. Bank v. Ward,
111 Fed. 782, 49 C. C. A. 611, 55 L. R. A.
356.

76. Brown v. Morristown Co-Operative
Stove Co., (Tenn. Ch. App. 1897) 42 S. W.
161; U. S. Rubber Co. v. American Oak
Leather Co., 181 U. S. 434, 21 S. Ct. 670, 45
L. ed. 938 Ireversing 96 Fed. 891, 37 C. C. A.
599 {modifying 82 Fed. 248, 27 C. C. A.
118)].
77. Thompson v. Huron Lumber Co., 4

Wash. 600, 30 Pac. 741, 31 Pae. 25. Simi-
larly see King v. Union Iron Co., 11 N. Y.
Suppl. 603, 33 N. Y. St. 545.

78. South Bend Toy Mfg. Co. v. Pierre
F. & M. Ins. Co., 4 S. D. 173, 56 N. W. 98.

79. Standard Cotton Seed Oil Co. v. Ex-
celsior Refining Co., 108 La. 74, 32 So. 221,

where a shareholder and director made ad-

vances in good faith to meet the liabilities

of the corporation. A corporation whose
funds have wrongfully been taken and used
to pay liabilities of ah insolvent corporation,

by persons who were oflScers in control of
both, has no claim to preference in the gen-
eral assets of the latter corporation. Slater
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placed ; but outside of this the rule of equity obtains that distribution is to be
made equally to those who stand on an equal footing, in equal degree, or in equal

right. Outside of a limited exception relating to claims for recent supplies fur-

nished to railroad companies, and outside of the principles which obtain in admi-

ralty, the rule of prior in time, prior in right, obtains ; and hence the party who
loans money to an embarrassed corporation which is subsequently adjudged to be
insolvent, and who at the time of his loan takes security therefor, cannot in equity

claim a lien on its property in preference to a mortgage existing at the time when
he made his loan, nor upon the proceeds of a sale of its property under such

mortgage, no matter for what purpose his loan was made or how the money
which he loaned was applied, provided the mortgage bondholders were not parties

to the transaction resulting in the loaii, and were not as such estopped.* A debt

due from the corporation to its president for money paid by the president for the

corporation as its surety cannot be postponed to debts due shareholders for their

shares sold to the corporation.^^

15. Creditor Unlawfully Preferred Chargeable in Equity as Trustee For All
Creditors— a. In General. The doctrine of these cases is that a director who
uses the property of the corporation to prefer himself as a creditor may be
charged in equity to the extent of the property so diverted as a trustee for all

tlie creditors equally.^ Where for any reason a preference attempted by a

corporation in favor of a particular creditor is unlawful, the claims of all creditors

will be enforced by converting the conveyee into a trustee for its shareholders,

preserving the rights of iona fide purchasers for value.^ Such accounting may
be had in an action by a receiver of the corporation appointed at the instance of

the other creditors.^

b. Judgment Confessed in Favor of One Creditor Inures to Benefit of All. A
judgment confessed by a building association for an antecedent debt is a lien or

encumbrance created by voluntary act, and creates an illegal preference under
the statute law of Virginia '^ in favor of one of its creditors, and inures to the

benefit ratably of all its creditors.**

V. Oriental Mills, 18 R. I. 352, 27 Atl. Ohio S. & C. PI. Dee. 146, 7 Ohio N". V.

443. 575.

80. Farmers' L. & T. Co. v. Bankers', etc., 84. Williams v. Turner, 63 Nebr. 575, 88
Tel. Co., 148 N. Y. 315, 42 N. E. 707, 51 Am. N. W. 668, receiver may require directors to

St. Eep. 690, 31 L. E.. A. 403. Debts aris- account for property unlawfully turned over

ing from personal property sold to a manu- to third persons to secure claims on which
faeturing corporation are of course not en- such directors are liable as sureties. The un-
titled to priority over a valid mortgage exe- successful attempt on the part of a. director

cuted by the corporation. Heath i-. Big Falls to secure a preference of his claim under an
Cotton Mills, 115 N. C. 202, 20 S. E. assignment of the corporate assets for which
369. he voted does not invalidate the other pref-

81. Blaloek v. Kernersville Mfg. Co., 110 erences lawfully created and conferred by
N. C. 99, 14 S. E. 501. That an attachment the assignment. Moller v. Keystone Fibre
by one creditor of the property of a corpora- Co., 187 Pa. St. 553, 41 Atl. 478. Creditors

tion, which has been fraudulently disposed of an insolvent who organize a corporation
of to a preferred creditor by a conveyance to take the insolvent's property and carry
subsequently declared void and declared to on his business, and who accept his notes
constitute a general assignment for creditors, for the percentage of their claims against the

is not entitled to a prior lien as against insolvent, the stock being held by a trustee

other creditors see Philips v. Ammon-Ste- as collateral for the notes, are mere general

vens Co., 3 Ohio S. & C. PI. Dec. 418, 2 creditors of the corporation, having no greater

Ohio N. P. 187. rights than subsequent creditors, and cannot
82. Goodyear Rubber Co. v. Scott Co., 96 in the absence of other facts complain of the

Ala. 439, 11 So. 370; Beach v. Miller, 130 acts of the corporation in paying particular
111. 162, 17 Am. St. Rep. 291 [reversing 23 creditors in preference to others. South Bend
111. App. 151] ; Neufeld v. Moll, 37 111. App. Chilled Plow Co. v. George C. Cribb Co., 97
535; Hart v. Globe Ins. Co., 113 Fed. 307. Wis. 230, 72 N. W. 749.

There is a note on this subject of directors 85. Va. Code, § 1149.

preferring themselves in 19 Am. & Eng. Corp. SO- Tate v. Commercial Bldg. Assoc, 97
Cas. 98. Va. 74, 33 S. E. 382, 75 Am. St. Rep. 770, 45

83. Kit Carter Cattle Co. r. McGillin, 10 L. R. A. 243.

[XX, B, 14]
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10. Transfers After Insolvency to Effectuate Agreements or Equities Made
During Solvency. It may be collected from some of the cases already cited that a

transfer made by a corporation to a particular creditor, after it has become insol-

vent, in pursuance of an agreement to secure him made while it was solvent, is

not an unlawful preference unless the secret nature of the agreement may have
made it operate as a fraud upon other creditors.*^

17. Taking Security For Purchase-Price of Property Sold. For a vendor to

take security for the purchase-money of property sold to a corporation is not an
unlawful preference of a creditor within the meaning of a statute, but is the

giving of a present security for a present advance. Hence a statute making any
lien or encumbrance upon the property of a corporation for the purpose of giv-

ing a preference to a particular creditor inure to the ratable benefit of all cred-

itors does not apply to such a transaction.^

C. Selling' Out to New Corporation— l. Power of Private Corporation to

Sell All of Its Property. A private corporation having no public duties to per-

form has ordinarily the same power to sell all of its property in a single transaction

that an individual lias,^ although such a sale might defeat the objects of its incor-

poration.*' It has the power to sell all of its property and to go out of business

whenever it finds that its business is unprofitable, or whenever in its discretion it

sees fit so to do.''

2. May Receive Pay in Stock of New Corporation. Nor is it beyond the power
of such a corporation to sell all its property to a new corporation, and to receive

pay therefor in stock of the new corporation, the stock being taken in lieu of

money, to be distributed among those sliareholders of the new corporation who
are willing to receive it, or to be converted into money for those who do not

desire to retain it.'^

87. For example a transfer of accounts by
a corporation to certain creditors to secure

them on past-due notes given for money
loaned, in place of other accounts previously
transferred to secure such notes, under an
agreement providing for the substitution of

accounts while there is " no default on the
notes," does not show an intent to give a
preference to any particular creditor over
other creditors, within the meaning of N. Y.
Laws (1892), c. 688, § 48, since the officers

of the corporation may have regarded them-
selves as bound in equity to make such a
transfer as would comply with the conditions
on which the money was originally loaned.

Milbank v. Welch, 74 Hun (N. Y.) 497, 26
N. Y. Suppl. 705, 57 N. Y. St. 241. In a ju-

risdiction where insolvent corporations are
not allowed to prefer particular creditors,

it has been held that the payment by an
insolvent corporation of outstanding valid

mortgage liens upon its real estate, by a con-

veyance thereof to the mortgagee for the fair

value of the land, cannot be avoided by other
creditors of the corporation, as being a pref-

erence of one creditor above another. Klos-

terman v. Mason County Cent. R. Co., 8
Wash. 281, 36 Pac. 136. Where one corpora-

tion unlawfully conveyed property to another,

and a creditor of the grantee corporation held

a valid obligation against it upon which he

subsequently recovered a judgment again.st

it, a reconveyance of the property to the

grantor was not fraudulent as to plaintiff.

Bummers v. Glenwood Gold, etc., Min. Co.,

16 B. D. 20, 86 N. W. 749. The rights of

[80]

creditors obtained by judgments on notes
given for money loaned a corporation to en-

able it to continue its business and relieve

it from temporary embarrassment are not af-

fected by the fact that some of the officers

of the corporation drew from its funds in pay-
ment of obligations due from it to them, or
otherwise, where such creditors had nothing
to do with such withdrawal. Peterson v.

Brabrook Tailoring Co., 51 111. App. 249
laffirmed in 150 111. 290, 37 N. E. 242].

88. Breed v. Glasgow Invest. Co., 71 Fed.
903.

89. Manufacturers' Sav. Bank v. Big Muddy
Iron Co., 97 Mo. 38, 10 S. W. 865.

90. Buell t\ Buckingham, 16 Iowa 284, 85
Am. Dec. 516. Thus a corporation organized
to deal in lands may sell all of its lands in

bulk, and provide for the adjustment of its

debts; and such an arrangement is not a
winding-up, since the proceeds will belong to
it and may be reinvested, and the corpor.i-

tion will still exist. Sewell v. East Cape
May Beach Co., 50 N. J. Eq. 717, 25 Atl. 929.

91. Miners' Ditch Co. v. Zellerback, 37
Cal. 543, 99 Am. Dec. 300; Tr«adwell v.

Salisbury Mfg. Co., 7 Gray (Mass.) 393, 66
Am. Dec. 490.

93. Treadwel) v. Salisbury Mfg. Co., 7
Gray (Mass.) 393, 66 Am. Dec. 490. Com-
pare In re New South Meeting-House, 13
Allen (Mass.) 497; Com. v. Smith, 10 Al-
len (Mass.) 448, 87 Am. Dec. 672; Packets
Despatch Line v. Bellamy Mfg. Co., 12 N. H.
205, 37 Am. Dee. 203 ; Leggett v. New Jersey
Mfg., etc., Co., I N. J. Eq. 541, 23 Am. Dec.

[XX, C, 2]
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3. Cannot Sell Out Its Property to Prejudice of Its CfleDiTOHS— a. In General.

It is not necessary to say that a corporation cannot sell, or in any way alien its

property, to the prejudice of its creditors, so as to hinder, delay, or defraud them
in the collection of other debts owing by it ; and in general whenever a conveyance

is made by a corporation under such circumstances as would characterize it as a

fraud upon creditors if made by an individual, it will be set aside in equity at the

suit of such creditors, or other appropriate relief will be accorded them.'' Hence
a sale by a corporation of all its assets to another corporation in consideration of

the latter delivering a specified amount of its stock to the individual shareholders

of the selling corporation, and guaranteeing the payment of the debts of the selling

corporation, is ^imayascie fraudulent as to the creditors of the selling corporar

ti-on.'* And where the rights of a creditor have supervened, it is beyond the

728; Hodges u. New England Screw Go., 1

R. I. 312, 53 Am. Dee. 624. Accordingly
it has been held that where a company or-

ganized for the purpose of creating a water-
power finds that it can no longer profitably
use its privileges, and its water-power has
been extinguished by contract with the com-
monwealth, it may sell its lands and receive
payment therefor in its own stock. Dupee
I'. Boston Water Power Co., 114 Mass. 37.

Interpretation of a shareholder's resolu-

tion held not to authorize a contract to pay
all the debts of the selling corporation ab-
solutely, in consideration of a transfer of its

property. Bi-Spool Sewing Mach. Co. v.

Acme Mfg. Co., 1.53 Mass. 404, 26 N. E. 991.

93. Pennsylvania Knitting Mills v. Bibb
Mfg. Co., 12 Pa. Super. Ct. 346.

94. Couse V. Columbia Powder Mfg. Co.,

(N. J. Ch. 1895) 33 Atl. 297. So a sale of

all the property of a corporation, in consider-

ation of a greater part of the stock of an-

other company, organized only to acquire

such property, and whose stock is based only
on the property, has been held invalid as

against the creditors of the selling corpora-
tion. Vance v. McNabb Coal, etc., Co., 92
Tenn. 47, 20 S. W. 424. So it has been held
that a sale by a corporation of all its property

to another corporation, to be paid for in stock

of the latter, which stock is to be distributed

among the shareholders of the former, or any
other arrangement which will have the effect

to withdraw the capital of the company and
turn it over to its shareholders except in the

manner provided for by law, is a violation of

that provision of the California Corporation
Act of 1853 which forbids the trustees " to

divide, withdraw, or in any way pay to the

stockholders, or any of them, any part of the

capital stock of the company," and is void

as to any creditor of the corporation, either

prior or subsequent, who had no notice of

the arrangement at the time of giving the

credit. Martin v. Zellerback, 38 Cal. 300, 90
Am. Dec. 365. Circumstances under which
creditor assigning his claim upon agreement
for shares in new corporation not bound to

make a tender. Manistee Lumber Co. v.

Union Nat. Bank, 143 III. 490, 32 N. E. 449.

So a corporation having outstanding debts

cannot transfer its entire property by a lease

for nine hundred and ninety-nine years, so as

[XX, C, 3, a]

to prevent the application of it at its full

value to the satisfaction of its debts; but" the
property will be followed into the hands of
the lessee, and a court of equity will decree

the payment by the lessee of a judgment re-

covered against the lessor. Chicago, etc., R.
Co. V. Chicago Third Nat. Bank, 134 U. S.

276, 33 L. ed. 900. So where the members of

a partnership agreed among themselves to
incorporate for the purpose of continuing
the business as a corporation, and a member
of the firm, in contemplation of the proposed
change, agreed to assume and pay a debt of

the firm to one of its creditors, in discharge

of a debt of his to the firm, the creditor of

the firm having no knowledge of this, and
never assenting to it, it was held that this

did not constitute a. novation, or in any way
affect his rights as a creditor against the

corporation. Andres v. Morgan, 62 Ohio St.

236, 56 N. E. 875. So a corporation owning
a majority of the shares of another corpora-

tion which is insolvent can acquire no benefit

by a lease of the property of the latter to the

disadvantage of its creditors. Such a lease

will not be allowed to stand as against its

creditors unless it constitute an assignment
as available and valuable to them as the orig-

inal trust fund for which it becomes a sub-

stitute. Sidell V. Missouri, etc., E. Co., 78

Fed. 724. 24 C. C. A. 216. Tliat the directors

of the selling corporation cannot appropriate

the proceeds of the sale to their own use see

Fellrath v. Peoria German School Assoc, 08
111. App. 77. Rights of the creditors of a

partnership which has been succeeded by a

corporation, which corporation assumed tha

liabilities of the partnership and thereafter

contracted debts on the faith of the partner,

ship property which had been transferred ti|

it see Lamkin v. Baldwin, etc., Mfg. Co.,

72 Conn. 57, 43 Atl. 595, 1042, 44 L. E. K
786. It has been held that a creditor of n

corporation cannot have relief because of D

lease of all its property to another corpora,

tion holding the majority of its stock wher«
the property included in the lease is of no
appreciable value above the encumbrances
prior to the claim of such creditor, and the

lease provides for the application of the rent

upon the interest on the prior mortgage bonds.

Sidell v. Missouri Pac. R. Co., 78 Fed. 724,
24 C. C. A. 216.
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power of a corporation, even with the consent of its shareholders, to sell out its

plant and retire from business, taking the stock of the purchasing corporation in

payment therefor, and issuing it to one of its individual shareholders without any
agreement on his part to pay the corporate debts.''

b. Circumstances Under Which Such Sales Are Ultra Vires, It has been held

by a federal court in Ohio that a solvent corporation, created under the laws of

that state and engaged in a profitable business, cannot sell its plant and assets for

a consideration, the greater part of which consists of the stock and bonds of

another corporation, to be organized to carry on the business of the former, wliere

310 exigency exists making such sale necessary for the protection of the share-

holders of the former corporation ; for the reason that under the laws of Ohio as

established by the highest state tribunal, one corporation cannot become the owner
of the stock of another, unless authority to do so is clearly conferred by statute.**

The manager of a corporation cannot transfer all its assets in payment of its

indebtedness, without the authority or consent of the board of directors.'^

e. Cannot Give Away Its Assets. For stronger reasons a corporation cannot
give away its assets to the prejudice of its creditors or its members. A majority

of the members of a corporation, such as an incorporated secret or benevolent

society, cannot by resolution donate the property of such corporation to a new
corporation of which such majority are members.'^

d. Creditors of Selling Corporation Have Equitable Lien Upon Assets Thus
Transferred. Where one corporation transfers all its assets to another corpora-

tion, and thus practically ceases to exist, without having paid its debts, tlie pur-

chasing corporation takes the property subject to an equitable lien or charge in

favor of the creditors of the selling corporation." This is a necessary extension

of the doctrine that the assets of a corporation are a trust fund for its creditors.'

Such being the quality which eqiiity annexes to them, when the corporation elects

to go out of existence, to dispossess itself of them, and to transfer them to another

corporation, equity follows the trust fund into tiie hands of the new taker, and
charges the property in the hands of such taker with the debts of the transferrer.

In other words the corporation receiving the assets is charged in equity, as a

trustee in respect of such property, with the payment of the debts of the

antecedent corporation.* And while tho right to follow a trust fund into the

hands of a third party depends upon the answer to the inquiry whether such third

party took it with knowledge of the trust, the case being one where the trustee

who transferred it to him had a power of disposition, yet in such a case as we are

snpposiiig, where one corporation transfers all its assets to another, not in the

ordinary course of business, the very circumstances of the case imply full knowl-

edge on the part of the transferee of all the facts necessary to charge tho property

in his hands with the debts of the transferrer ; and the case is still clearer where

95. Hurd v. New York, etc., Steam-Laun- son Nat. Bank v. Texas Invest. Co., 74 Tex.
dry Co., 167 N. Y. 89, 60 N. E. 327 [re- 421, 12 S. W. 101; Blair v. St. Louis, etc., R.
versing 52 N. Y. App. Div. 467, 65 N. Y. Co., 24 Fed. 148; Fogg v. St. Louis, etc., E.
Suppl. 125]. Co., 17 Fed. 871, 5 McCrary 441; Brum v.

96. Easun v. Buckeye Brewery Co., 61 Merchants' Mut. Ins. Co., 16 Fed. 140, 4
Fed. 156. It is worthy of note that the ac- Woods 156; Harrison v. Union Pac. E,. Co., 13

tion was for damages for a breach of the con- Fed. 522; Hibernia Ins. Co. v. St. Louis, etc.,

tract thus to sell. That one corporation can- Transp. Co., 13 Fed. 516, 4 McCrary 432. See

not become a shareholder in another under also Pollock Contr. p. 200 et seg.; Vance v.

the laws of Ohio see Franklin Bank v. Com- McNabb Coal, etc., Co., 92 Tenn. 47, 20 S. W.
mercial Bank, 36 Ohio St. 350, 38 Am. Eep. 424; Re Empress Engineering Co., 16 Ch. Div.

594. And see on the subieet, generally, supra, 125.

VI. G, 2. a et seq.; XVII. B, 4, a et seq. 1. See supra, VI, M, 1, b, (I) ; VIII, B, 1

97. Goodyear Eubber Co. v. Scott Co., 96 et seg.

Ala. 439, 11 So. 370. 2. Leathers v. Janney, 41 La. Ann. 1120, 6

98. Polar Star Lodge No. 1 v. Polar Star So. 884, 6 L. E. A. 661 ; Jefferson Nat. Bank
Ivodge No. 1, 16 La. Ann. 53. v. Texas Invest. Co., 74 Tex. 421, 12 S. W.

99. Heman v. Britton, 88 Mo. 549; Jeffer- 101.

[XX, C, 3, d]
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the corporation receiving the transfer agrees to assume and pay the debts of the

corporation making it, in which case, under the principles of equity and under
the modern codes of procedure, the creditors of the transferring corporation may
maintain a direct action against the transferee corporation upon tlie contract, as

a contract made for their benelit.' Tlie principle has no application to a sale

made in tlio usual course of business ; ^ nor does it apply in a case of a sale for a
full consideration, albeit of the entire property of the selling corporation, to

another ; and it has been held that if the consideration for the sale is the assump-
tion and payment by the purchasing company of the mortgage debts of the selling

company, to the full value of all the property conveyed, the sale will not be set

aside in favor of other unsecured creditors of the selling company, nor will they

have a lien on the property for which full value has been paid in good faith.*

e. When Such Transactions Fraudulent and When Not. On a principle already

stated ' the mere fact that the directors sell the property of the corporation to a

new corporation, of which they are directors and shareholders, will not make the
sale absolutely void.' A sale of all the property of a corporation, which has
taken place under a resolution appointing the president and secretary a committee
to dispose of it, will be set aside in equity at the suit of a dissenting shareholder,

where the sale is made to one who purchased it under an agreement, previously

made with tlie secretary, for their joint acquisition of the property. The reason

is that the power conferred on the president and secretary requires their joint

action, and that the secretary is disqualitied from acting by reason of his personal

interest.*

f. When Buying Corporation Is Not Chargeable With Debts of Selling Corpora-

tion. "Where a corporation transfers all its assets to another corporation and does

not agree to assume the liabilities of the selling corporation, and both corporations

maintain a separate existence, then in the absence of fraud the purchasing corpo-

ration will not be answerable for any debts of the selling corporation.'

4. Cannot Sell Out Its Property to Prejudice of Its Shareholders— a. In

General. Where a corporation has a lawful existence after the expiration of its

charter, but solely for the purpose of winding up its affairs, a majority in interest

of its shareholders cannot sell its property to a new corporation, of which they

are directors and shareholders, at a valuation estimated by themselves, against the

will of the minority, and compel such dissenting shareholders either to receive

shares of stock in the new corporation in return for their old shares, or to be

paid therefor on a basis of the estimated valuation of the property ; but the

minority may have the property publicly sold and converted into money, and the

money distributed.'" A business corporation cannot sell all of its property to a

foreign corporation, organized through its procurement, with a majority of non-

resident trustees, for the purpose of taking its place and its assets and carrying on

its business, this being a virtual dissolution of the preexisting corporation. And
while the shareholders who have assented to such an unlawful distribution of the

corporate property may be estopped thereby, dissenting shareholders are not

a See supra., II, B, 3. See also Jefferson 111. 320, 30 N. E. 667, 33 Am. St. Eep.

Nat. Bank v. Texas Invest. Co., 74 Tex. 421, 315.

12 S. W. 101. Compare Owensboro Deposit 9. Goldmark v. Magnolia Metal Co., 44
Bank v. Barrett, 13 S. W. 337, 11 Ky. L. Eep. N. Y. App. Div. 35, 60 N. Y. Suppl. 425 [oit-

910. ing Goldmark v. Metal Co., 30 N. Y. App.
4. Jefferson Nat. Bank v. Texas Invest. Div. 580, 52 N. Y. Suppl. 446, and distinguish-

Co., 74 Tex. 421. 12 S. W. 101, per Gaines, J., ing Brundred v. Rice, 49 Ohio St. 640, 32

5. Warfield v. Marshall County Canning N. E. 169, 34 Am. St. Rep. 589 ; Montgomery
Co., 72 Iowa 666, 34 N. W. 467, 2 Am. St. Web Co. v. Dienelt. 133 Fa. St. 585, 19 AtL
Eep. 263. 428, 19 Am. St. Rep. 663 ; Metropolitan Nat.

6. See supra, XX, C, 2. Bank v. Claggett, 141 U. S. 520, 12 S. Ct. 60,

7. Manufacturers' Sav. Bank P. Big Muddy 35 L. ed. 84l].

Iron Co., 97 Mo. 38, 10 S. W. 865. See also 10. Mason v. Pewabie Min. Co., 133 W. 8.

supra, IX, J, 1, a et seq. 50, 10 S. Ct. 224, 33 L. ed. 524. 8ae also

8. Chicago Hansom Cab Co. v. Yerkes, 141 supra, XI, D, 2, d.

[XX. C. 3, d]
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estopped ; and the state may demand that those oflBcers of the corporation who
perpetrated the wrong shall make restitution. Nor does the fact tliat the trus-

tees in making the transfer acted in good faith render the act valid ; nor does

the difficulty which may attend the tinal adjustment of rights, as between the

assenting and dissenting shareholders, constitute a defense to an action by the

state, prosecuted under a statute to compel the trustees of the precedent corpora-

tion to account for breaches of their trust." But where a corporation sells to

another corporation a specific item of property, and perhaps the rule is applicable

to a case wliere it sells all its property, and the sale is open, fair, and free from
fraud or guilty connivance, the purchasing company is not bound to see to the

proper distribution of the purchase-price, whether it consists in money or in shares

of the stock of the purchasing company ; and therefore if the purchase-price is

paid in shares of the purchasing company, a pledgee holding shares of the selling

company will not have a standing in court to establish a lien on the property

sold, on the ground that distribution was not made to him of his proportion of

the shares of the purchasing company, which were paid over to the selling com-
pany as the purchase-price of the property sold, but that such distribution was
made to his pledger.'^

b. Ratification of Such Selling Out by Shareholders. Assuming that such a

sale of all the assets of the corporation as we are considering has taken place

under circumstances where dissenting shareholders are entitled to maintain a
proceeding to avoid it, as where it has been done by the directors without the

consent of the shareholders, expressed in general meeting or otherwise, yet here

as in other cases ^' the shareholders may ratify it so as to conclude them from
making further objections; and such ratification may be inferred from that

species of tacit acquiescence which consists in the entire failure to protest or to

take any steps to repudiate or set aside the sale.^* A shareholder who participated

in tiie sale will not be allowed to avoid the contract after it has been thus ratified

by the acquiescence of the other shareholders.'^ But where the sale proceeds in

fraud of the rights of shareholders, a majority cannot of course ratify it so as to

conclude a dissenting shareholder.'"

5, Selling Out All Its Property May Dissolve Corporation De Facto but Not
De Jure. Undoubtedly the fact that a corporation sells all of its property to

another corporation, and thereby disables itself from carrying out the purposes

of its existence, while for certain purposes working a dissolution de faoto^'' will

not work a technical, legal dissolution ; but the corporation nevertheless continues

to exist de jure for the purpose of suing and being sued.''

11. People V. Ballard, 134 N. Y. 269, 32 years thereafter, no intermediate act having
N. E. 54, 48 N. Y. St. 166, 17 L. R. A. 737 been done by them, a majority of the trustees

[rehearing denied in 136 N. Y. 639, 32 N. E. met, allowed an account against the com-
611, 48 N. Y. St. 846]. pany, and drew a check therefor, it was held

12. Leathers r. Janney, 41 La. Ann. 1120, that they were not trustees de ;ure or de facto,

6 So. 884, 6 L. R. A. 661. and had no power to bind the corporation.

13. See supra, XV, B, 7. Orr Water Ditch Co. v. Reno Water Co., 17
14. Stokes V. Detrick, 75 Md. 256, 23 Atl. Nev. 166, 30 Pac. 695. Where a steamship

846. company went into liquidation and trans-

13. Berry v. Broach, 65 Miss. 450, 4 So. ferred all its property to another corporation,

117. and subsequently, in a collision between one
16. Chicago Hansom Cab Co. v. Yerkes, 141 of the steamships so transferred and other

m. 320, 30 N. E. 667, 33 Am. St. Rep. 315. vessels, plaintifif's intestate was killed, and
17. See supra, VIII, P, 1, e (I) et seq. she by mistake brought an action against the
18. Brinkerhoflf f. Brown, 7 Johns. Ch.(N.Y.) old company and prosecuted it to judgment,

817 ; Island City Sav. Bank v. Sachtleben, 67 it was held that this judgment could not be
Tex. 420, 3 S. W. 733. See also infra, XXI, enforced in equity against its former prop-

6, 3, a, (I) et seq. But where the trustees of erty in the hands of the new company, thus
a water company, together with the share- transferred before the time when the alleged

holders, sold the entire stock and delivered cause of action arose, although the debts of

the property of the corporation to a pur- the old company had been assumed by the
•haaer, who took possession thereof; and three new. Gray v. National Stcamahip Co., 115

[XX. C, 5]
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XXI. DISSOLUTION AND WINDING UP.

A. In What Manner Corporations May Be Dissolved— l. When Corpora-

tion Is Deemed to Be Dissolved For All Purposes. Keeping in view tiiat a corpo-

ration is deemed to be existent for some purposes and to be dissolved for others,

the test by which to determine whether a corporation is dissolved for all purposes

has been said to be to consider whether it hals lost its capacity to snstain itself by
a new election of officers." If the corporation have the power in itself to supply

the deficiency in its body, its rights are not extinguished, but only dormant. If,

however, that power is gone, and it cannot act until the deficiency is supplied, the

corporation is dissolved. This is not a forfeiture for uon-user, but is a consequence

of law.^
2. Five Ways in Which Corporations May Be Dissolved. Although it has been

frequently said that there are but four ways in which corporations may be dis-

solved,^' yet on a little reflection it appears that there are five ways : (1) By the

expiration of the term of existence granted by the legislature either in its charter,

where it is organized under a special charter, or under its governing statute, where
it is organized under a general law

; (2) by an act of the legislature, where power
has been reserved for that purpose either in its charter, where it is created by a

U. S. 116, 5 S. Ct. 1166, 29 L. ed. 309. Effect

of such a selling out upon the right of recov-

ery on a promissory note payable "when the
first locomotive engine on the M. railroad

shall arrive " in town see Askew v. Hooper, 28
Ala. G34.

Receiver's sales.—Circumstances under which
purchasing company at void receiver's sale

entitled to subrogation to rights of old com-
pany see St. Louis, etc., Co. v. Sandoval, etc.,

Co., 116 111. 170, 3 N. E. 370. Compare Kin-
ney V. Knoebel, 51 111. 112.

19. Iba V. Hannibal, etc., R. Co., 45 Mo.
469. See also infra, XXI, D, 1, a.

20. Philips V. Wickham, 1 Paige (N. Y.)

590.

21. These were said to be: (1) By the act

of the legislature; (2) by the death of all

the members; (3) by a forfeiture of their

franchises; (4) by a surrender of their char-
ters. Angell & A. Corp. 501 ; 1 Bl. Coram.
485; 2 Kent Comm. 245; 2 Kyd Corp. 447;
Boston Glass Manufactory v. Langdon, 24
Pick. (Mass.) 49, 35 Am. Dec. 292; Oakes v.

Hill, 14 Pick. (Mass.) 442. .More explicitly

stated, it has been said that such dissolution
can take place only: (1) By an act of the
legislature, where power is reserved for that
purpose; (2) by a surrender, which is ac-

cepted, of the charter; (3) by a loss of all its

members, or of an integral part, so that the
exercise of corporate functions cannot be re-

stored ; ( 4 ) by a forfeiture, which must be de-

clared by the judgment of a court. Penob-
scot Boom Co. V. Lamson, 16 Me. 224, 33 Am.
Dec. 656.

Observations more or less similar to the
above, as to the mode in which a private cor-

poration may become dissolved, will be foimd
in the following cases

:

Maine.— Hodsdon v. Copeland, 16 Me. 314.
Maryland.— Chesapeake, etc., Canal Co. v.

Baltimore, etc., R. Co., 4 Gill & J. 1.

Massachusetts.— Boston Glass Manufactory
V. Langdon, 24 Pick. 49, 35 Am. Dec. 292;

["XXI, A, 1]

Revere v. Boston Copper Co., 15 Pick. 351;
Russell V. McLellan, 14 Pick. 63.

New York.— Niagara Bank .v. Johnson, 8
Wend. 645; Vernon Soc. v. Hills, 6 Cow. 23,
16 Am. Dec. 429; Wilde v. Jenkins, 4 Paige
481 ; Slee v. Bloom, 5 Johns. Ch. 366.
England.— Peter v. Kendal, 6 B. & C. 703,

5 L. J. K. B. O. S. 282, 30 Rev. Rep. 504, 13
E. C. L. 316.

See also 2 Kent Comm. 312.

Sometimes the first mode above stated is

omitted by courts in cataloguing the grounds
of dissolution, evidently under the theory that
a dissolution by an act of the legislature is

inadmissible under the rule of the Dartmouth
College case. 4 Thompson Corp. | 5381.
Thus we find it stated in an early case ia
Ohio that a private corporation in this coun-
try may be dissolved: (1) By the death of
its members; (2) by the surrender of its fran-
chises; (3) by a judgment of forfeiture for
non-user or abuse. Mclntire Poor School v.

Zanesville Canal, etc., Co., 9 Ohio 203, 34 Am.
Dec. 436. But we shall see that this cata-
logue is imperfect by reason of the omission
of all reference to a legislative dissolution;
and all of them are imperfect by reason of
the omission of all reference to a dissolution
by the expiration of the term of existence
which has been granted to the corporation by
the legislature. As to the limitation of the
duration of corporate life see State v. Ladies
of Sacred Heart, 99 Mo. 533, 12 S. W. 293, 6
L. R. A. 84 (statute limiting corporate life

to twenty years has no application to purely
charitable corporation) ;. Elizabethtown Gas-
Light Co. V. Green, 46 N. J. Eq. 118, 18 Atl.
844; People v. Buffalo Stone, etc., Co., 131
N. Y. 140, 29 N. E. 947, 15 L. R. A. 240. A
corporation is dissolved ipso facto, with all

the consequences of a dissolution by any
other mode, when the period of limitation
fixed by its charter is reached. Supreme
Lodge K. of P. V. Weller, 93 Va. 605, 25 S. E.
891.
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•pedal charter, or in a constitutional provision or a general statute operative upon
it

; (3) by a surrender of its fraucliises, wliieli is accepted, and a voluntary dissolu-

tion ;^ (^ by a loss of all its members, or of an integral part, so that tht, exercise

of corporate functions cannot be restored ;^ (5) by a forfeiture of its franchises

by a judicial proceeding, usually an information in the nature of a writ of quo
warranto,^ but sometimes, under the operation of statutes, a proceeding in a court

of equity, which at the same time winds up the corporation and distributes its

assets.^ 1

3. Dissolution by Expiration of Granted Term of Corporate Life— a. In

General. If the charter or governing statute of the corporation fixes a definite

period of time at which its corporate life shall expire, when that period is reached

the corporation is ivso facto dissolved,^^ without any direct action to that end,

either on the part of the state or of its members ; and no powers created by the

charter or governing statute can thereafter be exercised, except such as are con-

tinued, by force of the statute law, for the purpose of winding up its affairs.

Where a corporation has been organized under a decree of a court in pursuance
of a statute which prescribes the tiling of the decree of incorporation in the office

of the secretary of state, the corporate life begins, not from the date of the

decree, but from the date of tlie filing of it in the office of the secretary of state,

and it will continue from that point of time during the period limited by the

governing statute ; and it has been held that this is so, although there may have
been a neglect to tile the decree in the office of the secretary of state for several

years after the granting of it, during which time the theory was that the corpora^

tion was such defactoP
b. Rule Where Charter Contains No Limitation of Life of Corporation. A

corporation which is invested by its charter with the faculty of " perpetual suc-

cession," without any restriction in other provisions of the instrument upon the
meaning of this expression, has the right to exist forever, although the general law
of the state limits the duration of corporations, when not otherwise provided, to

the period of twenty years.^
'

c. Judicial Remedies After Expiration of Period of Corporate Life. As we
shall see hereafter ^' the general rule in the absence of saving statutes is that all

actions by or against a corporation abate upon the expiration of the period of
existence limited in its cliarter or governing statute ; so that whatever remedies
thereafter exist in respect to its assets, for the purpose of calling them in and of
distributing them among those entitled thereto, must be supplied either by the
statute law or by the remedial principles of equity.^

23. " By surrender of its frandhises into such tolls after the expiration of the period
the hands of the King, which is a kind of sui- named in its charter. People v. Anderson,
cide." 1 Bl. Comm. 485. etc., R. Co., 76 Cal. 190, 18 Pac. 308.

23. " By the natural death of all its mem- 27. State v. American Medical College, 59
bers, in case of an aggregate corporation." Mo. App. 264.

1 Bl. Comm. 485. It would be misleading to 28. Fairchild v. Masonic Hall Assoc, 71
perpetuate this ancient doctrine with respect Mo. 526 [overruling on that point Scanlan v.

to a modern joint-stock corporation; since Crawshaw, 5 Mo. App. 337]. The first section
the death of all the shareholders in a common of the General Corporation Law of Missouri
catastrophe and at the same time would not (Mo. Rev. Stat. (1845), c. 231), limiting the
have the effect of dissolving the corporation. duration of corporations to a period of
Their shares would pass by operation of law twenty years, unless otherwise provided in
respectively to their personal representatives, their charters, had no application to purely
who might continue its existence if they charitable corporations. State v. Ladies of
should see fit. Sacred Heart, 99 Mo. 533, 12 S. W. 293, 6

24. See, generally. Quo Waeeanto. L. R. A. 84. Nor was this conclusion changed
25. See infra, XXI, F, 2, a et seq. by the provisions of the revision of 1855
26. People v. Anderson, etc., R. Co., 76 Cal. (Mo. Rev. Stat. (1855), pp. 369, 370). State

190, 18 Pac. 308 ; Scanlan v. Crawshaw, 5 Mo. v. Ladies of Sacred Heart, 99 Mo. 533, 12
App. 337; La Grange, etc., R. Co. v. Rainey, S. W. 293, 6 L. R. A. 84.

7 Coldw. (Tenn.) 420. For instance a cor- 29. See infra, XXI, G, 3, a, (n).
poration which has the franchise of demand- 30. It was held in an early case in Missouri
ing tolls upon a wagon-road cannot demand that legal proceedings regularly commenced

[XXI, A, 3. e]
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4. Dissolution by Legislative Repeal of Charter— a. In General. Under the
decision of the supreme court of the United States in Dartmouth College t.

Woodward,^' the charter of a corporation, whether embodied in a special statute

or in a general statute permitting the organization of corporations under pre-

scribed conditions, is deemed to be a contract between the state and the coad-

venturers wlio accept the conditions tendered, witliin the meaning of that clause

of Lhe constitution of the United States which is to the effect that no state shall

pi.s3 any law impairing the obligation of contracts;^ and tlierefore such charters

are protected from legislative alteration or repeal, unless the power to alter or

repeal lias been reserved by the legislature in making the grant of the franchises,

either in tlie ])articular act in whicTi the grant is embodied or in some general law
applicable to the subject.^ In the latter case a statute dissolving a corporation

and annulling its charter is not unconstitutional.^ Where this reservation has
been made, a corporation may be dissolved by an act of the legislature repealing

its cliartor. Where the legislature has reserved to itself the power to repeal, and
exercises it, the courts will not presume that the power has been improperly or
unconscientiously exercised.^

b. Legislature Cannot Enaet Forfeiture of Corporate Franchises Unless Power
Has Been Reserved. Except where the power to repeal the charter of a corpora-

tion, or to revoke the francliises which it has conferred upon the coadventuf-ers, is

expressly reserved, as already stated,'* it is not in general competent for tiie legis-

lature of a state to dissolve a corporation or to declare a forfeiture of any of its

francliises. The reason is that such an act is an exercise of judicial power, which
by all American constitutions is vested in a separate body ; which consequently is

denied by implication to the legislature ; and which in some states is denied to it

in express terms.'i^Another reason applicable to repeals by state legislation is

that such a repeal would be a law impairing the obligation of a contract within

the meaning of the constitution of the United States.'^ Still another reason is

that the fi-anchises of a corporation are property ; and in view of this fact there

is no room for doubt upon the proposition that an act of the legislature annulling

the franchises of a corporation, where the power to do so has not been reserved so

as to become a part of the contract embodied in the grant itself, would be a

deprivation of property without due process of law, within the inhibition of the

fourteenth amendment to the constitution of the United States.

e. But Legislature May Appoint Trustee to Wind Up. But as elsewhere pointed

out whenever a corporation does become dissolved in any mode known to tiie lavr

it is undonbtec^ly competent for the legislature as a mere administrative measure
in the absence of any constitutional restraint having reference to special legislation

or otherwise, to appoint a trustee to take its assets and administer them in conformity

with the general rules which it has prescribed, or with the rules of a court of equity,

if no statutory provisions have been enacted.*' But if no trustee is appointed by
the legislature, a court of equity, which never allows a trust to fail for the want
of a trustee, would see to the execution of the trust, although by the dissolution

of the corporation the legal title to its property may have been changed.**

against a corporation were not affected by 35. State ». Curran, 12 Ark. 321 ; McLare*
the expiration of its charter before the deter- V. Pennington, 1 Paige (N. Y.) 102.

mination of such proceedings (Lindell r. Ben- 36, See swpra, I, K, 3, b; III, C, 1, b;
ton, 6 Mo. 361) ; but the question was not VIII, F, 4; XVI, A, 5, b.

well considered, and no reasons were given for 37. Bruffett v. Great Western R. Co., 25
the conclusion, which might possibly have had 111. 353; State p. Noyes, 47 Me. 189; State
reference to some provision of the statute law. University v. Williams, 9 Gill A J. (Md.)

31. 4 Wheat. (U. S.) 518. 365, 31 Am. Deo. 72.

32. U. S. Const, art. 1, § 10. 38. See supra, XXI, A, 4, a..

33. See supra, I, K, 3, ,b; III, C, 1, b; 39. Louisville, etc.. Turnpike Road Co. c.

VITI, P, 4; XVI. A, 5, b. Ballard, 2 Mete. (Ky.) 165.

34. People v. O'Brien, 45 Hun (N. Y.) B19; 40. Lothrop v. Stedman, 15 Fed. Cas. No.
McLaren v. Pennington, I Paige (N. Y.) 102; 8,519, 42 Conn. 583, 13 Blatchf. 134^ opiaios
Erie, etc., R. Co. «. Caaey, 26 P». St. 287. by Shipman, J.

[XXI, A, 4, a]
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6. Legislature Judge Whether Condttion Upon Which Right of Repeal Is

Predicated Has Happened— a. Where Right of Repeal Has Been Reserved on
Happening of Certain Condition— (i) In General. Where the, legislature

reserves the unqualified right of repeal upon the happening of a certain condi-

tion, it is, in the theory of many of the state courts, exclusively within the power
of the legislature to determine whether the condition has liappened, and a previ-

ous judicial determination of that fact is not necessary;" and this is the only

tenable theory.**

(ll) As ^V'SERE RiOHT OF REPEAL HaS BeEN RESERVED IN CaSE CoRTORA-
TiON Misuses OR Abuses Its Franchises. This principle has I)een carried to

the extent of holding that where the legislature reserves tlie right of repeal in

case the corporation misuses or abuses its franchises, it is for the legislature and
not for the courts to determine the fact of misuse or abuse, and that such deter-

mination, when made by tlie legislature, is conclusive upon the courts.*^ Tho
meaning is that a general reservation of the power to alter, revoke, or repeal a

grant of special privileges necessarily implies that the power may be exerted at

the pleasure of the legislature.**

(hi) Corporations Hold Their Franchises as Mere Tenants at Will
OP Legislature. It has been held that where a charter is granted, with a

reservation of the right of repeal in case the franchise therein conferred should

be abused or misused, and the abuse or misuse has in point of fact occurred, the

corporators, after such abuse or misuse, hold the franchise as mere tenants at

the will of the legislature, and the latter possesses as full power to repeal

the charter as if the reservation of the right of repeal had been originally

unconditional.*"

b. Legiolative Repeal Valid Although It Abates Actions. The repeal of a
charter is not an infringement of any constitutional right, where the power has

been reserved by the legislature, altliough the effect of it is, as in otlier cases,*'

to abate actions against the corporation ; since this merely restrains the creditor

who is the plaintilf in the action from prosecuting his demand to a judgment at

law and thereby obtaining an advantage in the distribution of the assets over

other creditors. In common with the others he still participates in tlie distribn-

tion; and hence the effect of. the legislative repeal is not to destroy but merely

to change liis remedy against the corporation.*^

e. Effect of Restoring Chartex* on New Conditions. If a corporation which has

forfeited its charter accepts an act of the legislature restoring its cliarter on new
conditions the old charter is thereby repealed and the corporation is estopped to

deny the validity of the law to which it has tlius assented.*'

d. Repeal of Secondary Franchises Does Not Necessarily Dissolve Corporation.

A repeal of what has been termed " a secondary franchise," by which is meant a
franchise which is not necessary to the life of a corporation, but without which

41. Miners' Bank v. U. S., 1 Greene(Iowa) Crease v. Babcock, 23 Pick. (Mass.) 334, 34
653, Morr. (Iowa) 482, 43 Am. Dec. 115; Am. Dec. 61.

Crease v. Babcock, 23 Pick. (Mass.) 334, 34 43. See 4 Thompson Corp. § 5420.

Am. Dec. 61; Myrick v. Brawley, 33 Minn. 43. Miners' Bank u. U. S., 1 Greene (Iowa)
377, 23 N. W. 549; Erie, etc., R. Co. ». Casey, 653, Morr. (Iowa) 482, ti Am. Dec. 115;
26 Pa. St. 287. Under a general statute, re- Erie, etc., E. Co. V. Casey, 26 Pa. St. 287.

serving to the legislature the right to amend 44. Hamilton Gaslight, etc, Co. v. Hamil-
or repeal all charters thereafter to be granted, ton, 146 U. S. 258, 13 S. Ct. 90, 36 L. ed.

with a proviso that it will not repeal a oer- 663.

tain class of charters unless for some viola- 45. Erie, etc., K. Co. v. Casey, 26 Pa. St.

tion or other default, the legislative inquiry 287.

to ascertain whether there has been a viola/- 46. See infra, XXI, G, 3, a, (il).

tion or other default is not a " judicial act," 47. Read v. Frankfort Bank. 23 lb.
within the meaning of the clause of the bill 318.

«f rights of Massachusetts which forbid* the 48. Erie, etc, R. Co. v. Casey, 26 Pa. St.

Ic^lature from exercising judicial acte. ZS7.

[XXI. A, 5, d]
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the corporation can exist and carry out some of the purposes of its creation, dees
not operate to dissolve the corporation.*'

6. Where Statute Prescribes That Franchises Shall Revert to State if Not
Exercised Within Given Time— a. In General. Where the charter prescribes that

the franchises tlierein granted shall revert to the state unless exercised within a
given time, or that within a given time the corporation shall do a certain act,

upon the question whether such franchises are ipso facto forfeited in case tliey

are not exercised, or in case the given act is not done within the prescribed time
there is a regrettable conflict of judicial opinion.

b. Doctrine That There Is Ipso Facte Forfeiture or Reverter— (i) Statement
OF Doctrine. One class of decisions holds that if the franchises are not exer-

cised within the prescribed time, or if the prescribed act is not performed within
that time, the franchises are ipso facto forfeited, and that so act of the state,

judicial or otherwise, is necessary to complete the forfeiture.?*-

(ii) Whether Franchises Forfeited Becomes Fact In Pais. In such a
case whether the corporation has lost its existence is a fact in pais, which may be
ascertained in any judicial proceeding, whether the question arises directly or
collaterally, whenever its ascertainment becomes necessary for the protection of
rights or the redress of wrongs.^'

49. Putnam v. Ruch, 54 Fed. 216 [afflrmed
in 56 Fed. 416], holding for example that the
withdrawal, by the adoption of a new state

constitution, of the exclusive privilege given

to a corporation by its charter of conducting
and carrying on the business of landing and
slaughtering live stock within certain limits

in a city does not deprive such corporation of

its existence, but leaves it with power to
carry on its original business without the ex-

clusive privilege, where the power to permit
the slaughtering of animals under certain con-

ditions and limitations within such territory
is given to the city.

50. California.— Oakland E. Co. v. Oak-
land, etc., E. Co., 45 Cal. ^65, 13 Am. Eep.
181.

Connecticut.— New York, etc., E. Co. v.

Boston, etc., E. Co., 36 Conn. 196.

Illinois.— Green v. Green, 34 111. 320, by
a/nalogy.

Kansas.— Atchison St. E. Co. v. Nave, 38
Kan. 744, 17 Pac. 587, 5 Am. St. Eep. 800.
Nem Jersey.— Elizabethtown Gas-Lig'ht Co.

c. Green, 46 N. J. Eq. 118, 18 Atl. 844.
Xew York.— Brooklyn Steam Transit Co. v.

Brooklyn, 78 N. Y. 524 ; In re Brooklyn, etc.,

R. Co., 72 N. Y. 245, 75 N. Y. 335, 81 N. Y.
69; In re Kings County El. E. Co., 41 Hun
425; Kennedy v. Strong, 14 Johns. 128.

Permsylva/nia.— Com. v. Lykens Water Co.,

110 Pa. St. 391, 2 Atl. 63. It was so held
where a statute provided that if a company
incorporated under a cerain act should fail

to carry on its works and construct the neces-
sary buildings, etc., within two years from
granting of letters-patent, then the rights and
privileges granted should revert to the com-
monwealth. Here, upon the failure of the
company to comply with the conditions, its

rights and privileges reverted to the com-
monwealth, without any judicial action or
further legislation; and it was competent for

the commonwealth to grant those privileges

to another company to be formed for that

[XXI, A, 5, d]

purpose. West Manayunk Gas Light Co. v.

New Gas Light Co., 21 Pa. Co. Ct. 369.
Tennessee.— It has been held that a turn-

pike corporation whose franchise is amended
so as to cover several new roads forfeits its

entire franchise by failure to construct any
of them within the time limited by its char-
ter, and that a turnpike company which fails

to complete its road within the time limited
by its charter forfeits its charter under the
Tennessee code, although such failure is not
wilful or corrupt. State v. Nonconnah Turn-
pike Co., (Tenn. Sup. 1875) 17 S. W. 128.

Texas.— Galveston, etc., E. Co. v. Galves-
ton, etc., E. Co., 63 Tex. 529. It has been
held that a statute declaring that the charter
of a railway not urban, suburban, or belt,

shall be forfeited as to the uncompleted por-
tion upon the company's failure to construct
and operate ten miles of its roads within two
years is self-executing ; but that a. provision
therein that it shall not apply to urban, sub-
urban, or belt railroads less than ten miles in

length, provided they are completed or oper-
ated within twelve months, requires a judi-

cial declaration of the forfeiture of such com-
pany's charter for non-compliance with the
statutory requirements. Houston v. Houston
Belt, etc., R. Co., 84 Tex. 581, 19 S. W. 786.

United States.—A constitutional provision
repealing a corporate charter is self-enforcing
and terminates the corporate existence. Put-
nam r. Euch, 54 Fed. 216.

Compare Omnibus E. Co. v. Baldwin, 57
Cal. 160; Peavey v. Calais E. Co., 30 Me.
498 ; Toledo, etc., E. Co. v. Johnson, 49 Mich.
148, 13 N. W. 492.

51. Connecticut.— Where a statute pro-
vided that, in case any railroad company
should not, within twelve months after the
acceptance of its route by the commissioners,
procure and pay for the right of way over
all land covered by the location, such ac-

ceptance by the commissioner should be roid
and of no effect, it was held that its failure
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e. Doctrine That There Must Be Subsequent Legislative or Judicial Declara-

tion of Forfeiture— (i) Statement of Doctrine. Another class of cases holds

that the grant vests in the grantees and takes effect inprcesenti; that the condi-

tion of the grant is a condition subsequent, the non-performance of which will

operate to defeat the grant ; but that it is for the state to say by some affirmative

action, legislative or judicial, and generally the latter, that it will insist upon the

performance of the condition,^^ until whicli time the existence of the corporation

cannot be called in question by a private person.^

to procure and pay for the right of way was
not in the nature of a forfeiture, to be taken
advantage of only by the state in a direct pro-
ceeding against the company, but that the
whole proceeding became of no eflfect after the
expiration of twelve months, and it' was void
simply because the statute said so. New
York, etc., R. Co. v. Boston, etc., R. Co., 36
Conn. 196.

Kansas.—^Atchison St. E,. Co. v. Nave, 38
Kan. 744, 17 Pao. 687, 5 Am. St. Rep. 800,

by analogy.
New Jersey.— Elizabethtown Gas-Light Co.

V. Green, 46 N. J. Eq. 118, 18 Atl. 844.

New York.— Where the franchise to com-
plete a railroad had become ipso facto for-

feited by reason of the fact of the railroad

not having entered upon the building of the
road witnin the time limited, a landowner
Buccessfully resisted its attempt to condemn
his land for that purpose. In re Brooklyn,
etc., R. Co., 72 N. Y. 245. In another case

where a street railroad company had not pro-

ceeded with the building of its road within
the time limited by its charter, but attempted
to proceed with it thereafter, and the city

interfered and prevented it from further oc-

cupying its streets, an injunction to restrain

the city from so interfering was denied.

Brooklyn Steam Transit Co. v. Brooklyn, 78

N. Y. 524.

United States.— For the distinction be-

tween common-law forfeitures with respect to

which there must in general be a judicial

declaration of forfeiture, and legislative for-

feitures where there may be a forfeiture ipso

facto under the operation of a self-executing

statute in compliance with the will of the

legislature, see the reasoning of Marshall,

C. J., in U. S. V. Grundy, 3 Cranch 337, 331,

2 L. ed. 459.

5S. District of Columbia.— U. S. v. Metro-

politan R. Co., 21 Wash. L. Rep. 787.

Illinois.—'.Chicago v. Chicago, etc., R. Co.,

105 111. 73 ; Chicago City R. Co. v. People, 73

III. 541.

Louisiana.— Atchafalaya Bank v. Dawson,
13 La. 497.

Missouri.— Hovelman v. Kansas City Horse

R. Co., 79 Mo. 632.

New York.— Day v. Ogdensburgh, etc., R.

Co., 107 N. Y. 129, 13 N. E. 765; Brooklyn

Cent. R. Co. v. Brooklyn City R. Co., 32 Barb.

358; People v. Manhattan Co., 9 Wend.
.351.

Tennessee.— La Grange, etc., R. Co. v.

Raiaey, 7 Coldw. 420.

Texas.— Galveston, etc., R. Co. v. State, 81

Tex. 572, 17 S. W. 67.

Vermont.— Vermont, etc., R. Co. v. Ver-

mont Cent. E. Co., 34 Vt. 1.

United States.— Davis v. Gray, 16 Wall.
203, 21 L. ed. 447.

53. Connecticut.— Enfield Toll Bridge Co.

V. Connecticut River Co., 7 Conn. 28, where
it was held that a neglect to give bonds for

completion of the work as required by char-

ter was not available to third persons.

District of Columbia.— U. S. v. Metropoli-
tan R. Co., 21 Wash. L. Rep. 787.

Illinois.— Chicago, etc., R. Co. v. Wright,
153 111. 307, 38 N. E. 1062.

Indiana.— Stoops v. Greensburgh, etc.,

Plank-Road Co., 10 Ind. 47.

Louisiana.— Atchafalaya Bank v. Dawson,
13 La. 497, even where the language of the
charter was "shall be forfeited and void."

Maryland.— Chesapeake, etc.. Canal Co. v.

Baltimore, etc., R. Co., 4 Gill & J. 1, even
where the language was " shall be forfeited
and cease."

Massachusetts.— Charles River Bridge t>.

Warren Bridge, 7 Pick. 344.
New York.— Matter of Reformed Presb.

Church, 7 How. Pr. 476. And see Day v.

Ogdensburgh, etc., R. Co., 107 N. Y. 129, 13
N. E. 765; In re Brooklyn, etc., R. Co., 72
N. Y. 245; Caryl v. McElrath, 3 Sandf. 176;
Mickles v. Rochester City Bank, 11 Paige 118,
42 Am. Dec. 103.

Tennessee.— La Grange, etc., R. Co. v.

Rainey, 7 Coldw. 420.

Utah.—A private individual cannot insist
upon the forfeiture of the franchise of a cor-
poration because of its failure to conform to
the conditions thereof, where such forfeiture
has been waived by the state or city granting
the franchise, by the repeated granting of ad-
ditional franchises after default in the per-
formance of the conditions. Dern v. Salt
Lake City E. Co., 19 Utah 46, 66 Pac.
556.

Vermont.— Vermont, etc., R. Co. v. Ver-
mont Cent. R. Co., 34 Vt. 1.

Wisconsin.— A state which by amend-
ment to the charter of a corporation, of which
it could claim a forfeiture because of non-
user, recognizes the continued existence of
the corporation, waives such acts of non-user
as a ground of forfeiture. Attv.-Gen. v. Su-
perior, etc., R. Co., 93 Wis. 604, 67 N W
1138.

United States.—Wallamet Falls Canal, etc.,
Co. V. Kittridge, 29 Fed. Cas. No. 17,105, S
Sawy. 44.
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(ii) Temort That Such Conditions Are to Bm Construed m Likm
Manner AS Conditions Subsequent in Private Grants, Resulting nr Coir-

OLUSION Tbat Teere Is No Forfeiture Until State Intervenes. Tbi«

theory confuses all distihction between public and private grants and applies to

public grants the well-known rule relating to conditions subsequent in private

grants, which is that where the condition is possible at the time of making the

grant, but afterward becomes impossible by the act of God, the act of law, or the

act of the grantor, the estate, having once become vested, is not thereby divested,

but becomes absolute, resulting in tlie conclusion that there is no forfeiture until

the state intervenes and declares it in the form of a judicial decision.^

d. Legislative Waiver of Forfeiture. Where the doctrine obtains that in order

to create a forfeiture for the breach of a condition of the grant the state must
act affirmatively in some way, it seems clear that it is competent for the legis-

lature to waive the right of the state to exact the forfeiture unless restrained from
so doing by some constitutional inhibition. Such inhibitions are found in recent

state constitutions.^'

7. Dissolution by Loss of All or Integral Part of Its Members— a. In General.

The mode by which a corporation may become dissolved, as already stated,"

namely, by the loss of all its members or of such an integral part of them as pre-

vents the exercise of corporate functions, is no doubt applicable to municipal
corporations. Thus if all the inhabitants of a village should move outside of the

incorporated territory and leave no inhabitant there the corporation would become
ipso facto dissolved. This mode of dissolution may perhaps also take place in a

54. Chicago v. Chicago, etc., E. Co., 105 111.

73. The first case cited by the court is NicoU
». New York, etc., E. Co., 12 N. Y. 121. This
was the case of a deed of land to a railroad
company by a private person, upon condition
that the company should construct its road
thereon within a limited time. Here it was
held, and against the plain intention of the
parties, that the failure to perform the con-

dition did not divest the title, but that there

must be an entry, or what is made by statute
equivalent thereto, by the grantor or his heirs,

for breach of the condition, to forfeit the es-

tate; and that the right of entry was not a
reversion or an estate in land, and would not
pass by assignment or by the conveyance of

the premises held subject to the condition.

The decision abounds in ancient technicality,

and the conclusion defeats the intention of the

parties, and makes a contract for them whicTi

they never made for themselves, and is pal-

pably unjust. See also Hovelman v. Kansas
City Horse E. Co., 79 Mo. 632 (holding that a
private person could not treat a street rail-

way franchise as ipso facto determined where
the terms of the grant were that in case of

the failure of the company to complete the

road within twelve months after the accept-

ance of the grant the city council might take

away the franchise by a two-thirds vote) ;

Brooklyn Cent. E. Co. v. Brooklyn City E.
Co., 32 Barb. (N. Y.) 358 (the court in this

case in like manner proceeding upon the doc-

trine of Davis V. New York, 14 N. Y. 506, 67

Am. Dee. 186, which related to a private

grant); Davis v. Gray, 16 Wall. (U. S.) 203,

21 L. ed. 447 (holding that the state of Texas
had, by plunging into the Civil war, rendered
it impossible for the grantee of the franchise

to fulfil the terms of the grant). See also

[XXI, A. 6, C, (n)]

Day V. Ogdensburgh, etc., E. Co., 107 N. Y.
129, 13 N. E. 765. This case follows the de-

cision of the supreme court of Vermont in

Vermont, etc., E. Co. v. Vermont Cent. E. Co.,

34 Vt. 2, in the interpretation of a Vermont
charter. The language of the charter was:
" If said corporation shall not, within ten

years from the approval of this act, commence
the construction of said railroad, then said cor-

poration shall be dissolved." The New York
court undertook to " distinguish " certain pre-

vious decisions of its own (Brooklyn Steam
Transit Co. v. Brooklyn, 78 N. Y. 524 ; In ro

Brooklyn, etc., E. Co., 72 N. Y. 245, 75
N. Y. 335), where it held the contrary, under
a statute using the language " its corporate
existence and powers shall cease"; but it i»

plain that those decisions cannot be distin-

guished on any differences in the language of

the governing statute. That a railroad cor-

poration cannot prolong its existence by leas-

ing its franchise to another corporation which
complies with the conditions of the grant, not
for the benefit of the grantor, but for its own
benefit, was held in In re Brooklyn, etc., E.

Co., 81 N. Y. 69 [affirming 19 Hun (N. Y.),

314].

55. One of them (Cal. Const, art. 12,

§ 7) prohibits the extension of the franchise

of any corporation or the remission of any
forfeiture of corporate franchises. It was
held that this provision did not prevent the

legislature from passing a statute waiving a
forfeiture of the franchise of a street railway

company because of its unauthorized use of

electricity as a motive power. People ••

Los Angeles Electiic K. Co., 91 CaL 338, 27
Fac. 673.

5& See tupra, ZXI, A, 2.



CORPORATIONS [10 Cyc] 1277

charitable corporation, or indeed in any species of corporation which is capable of

snstaining a loss of all its members." Yet this mode of dissolution cannot take
place in respect of pecuniary or business corporations which have a transferable

joint stock, for the reason that their shares, being personal property, pass by
assignment, bequest, or descent, and must always remain the property of some
person or persons, who must of necessity be a member or members of the corpo-

ration as long as it exists.^ As already pointed out,^' the legal title to its prop-

erty remains in the ideal body or corporation, no matter how much its individual

members may change. If every member of a joint-stock corporation should die

at the same moment, its shares would be distributed under the statute of distribu-

tions, or according to the testaments of the deceased shareholders, and the legal

representatives ot the deceased members would have authority by law to manage
the corporation ; and no dissolution would in such a case take place.*" It is a
very common tiling to change, in one transaction, the entire personnel of a corpo-

ration, by the concurrent act of all its members, in selling all their shares to third

persons, who may thereupon elect a new board of directors. The assignees of

the shares, thus proceeding to reorganize the corporation, perpetuate its legal

existence, and the title of the ideal body to its real and personal property remains
as before.'*

b. No Dissolution Because All Shares Pass Into Ownership of One Person.

The judicial decisions seemed to be unanimous to the effect that the mere fact

that all the shares of a corporation pass into the ownership of one person does not

of itself dissolve the corporation. They rest upon the principle that a corpora-

tion is not dissolved by the destruction of an integral portion of its membership,
so long as the remaining portion has the power to restore or renew the defective

part.** Thus in the case of a charitable corporation no loss of members destroys

the corporation, so long as a suifioient number remain to continue tiie succession

and fill up the vacancies.*^ Contrary to early opinion" it is now generally held

that the fact that all the shares in a joint-stock corporation have passed into the

bands of two members,^' or even into the hands of a single person,*' does not ipso

facto work a dissolution of the corporation ; since such sole owner may so dispose

of the shares as, by the election of the necessary directors and officers, to continue

the corporate existence. If therefore such a sole owner continues the business

under tlie corporate name, without giving notice to the public of a dissolution or

of his individual ownership, he is still liable to be sued as a corporation." Such

57. Boston Glass Manufactory v. Langdon, Pennsylvania.— Monongahela Bridge Co. «.

24 Pick. (Mass.) 49, 35 Am. Dec. 292; Rus- Pittsburgh, etc.. Traction Co., 196 Pa. St. 25,
Bell V. McLellan, 14 Pick. (Mass.) 63. 46 Atl. 99, 79 Am. St. Eep. 685, where all

58. Boston Glass Manufactory v. Langdon, the shares of a bridge company passed into
24 Pick. (Mass.) 49, 35 Am. Dec. 292. the ownership of a city except thirteen, whicli

59. See supra, VI, F, 1, a; VI, F, 2, b. were distributed to the officers and directors
60. Russell V. McLellan, 14 Pick. (Mass.) — corporation not dissolved— title to prop-

63. erty not vested in city— city no right to
61. Wilde V. Jenkins, 4 Paige (N. Y.) manage or control bridge.

481. That a charter will not be judicially South Carolina.— Smith v. Smith, 3 De-
approved, in Peimsylvanias for a beneficial so- sauss. 557.

ciety, which provides that the corporation Texas.— Wagner v. Marple, 10 Tex. Civ.

shall not be dissolved while nine members App. 505, 31 S. W. 691.

remain, such provision not being authorized 63. State v. Vincennes University, 5 Ind.

by law, see In re United Daughters of Cor- 77.

nish, 35 Pa. St. 80. 64. Bellona Co.'s Case^ 3 Bland (Md.) 442.

63. Indiana.— State v. Vincennes Univer- 65. Russell v. McLellan, 14 Pick. (Mass.)

sity, 5 Ind. 77. This decision was not re- 63.

versed by the decision of the supreme court 66. Newton Mfg. Co. v. White, 42 Ga. 148;

of the United States in 14 Howard, but the Bohannon v. Binns, 31 Miss. 355; Geo. T.

latter decision preceded the former. See 5 Stagg Co. v. Taylor, 68 S. W. 862, 24 Ky. L.

Ind. 80. Eep. 495.

Lmtisiama.^- Matter of Belton, 47 La. Ann. 67. Newton Mfg. Co. v. White, 42 G».
U14, 18 So. 642, 30 L. R. A. 648. 148.

rXXI, A, 7. bl
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sole owner does not become the legal owner of the property of the corporatii a,

but he owns merely the shares,^ although he would probably be regarded as tne

equitable owner.^' And in general the dissolution of a corporation, whicii is made
the ground of an action, is not shown by evidence that the discharge of the cor-

porate functions under the charter has become impossible by reason of the diminu-

tion of the number of corporators, where a forfeiture of the franchise has not been

declared by a court in a proper proceeding.™

e. Private Agreements Among Sole ShareholdeFS Do Not Work Dissolution. A
corporation is not dissolved in consequence of any private agreement among its

sole shareholders, unless the necessary effect of such agreement is a surrender of

its charter. Tims where a corporation came lawfully into existence with but

two shareiiolders, there being an agreement between them that each was to con-

tribute half of the expense in carrying on the work for which tiie corporation

was organized, that the profits of the venture were to be divided equally between
them, but that no debts to strangers were to be contracted without the consent of

both of them, the subsequent refusal of one of the corporators to be any longer

bound by the agreement did not, upon any conceivable theory, work a dissolution

of the corporation.'''

B. Doctrine That Fopfeitures of Corporate Franchises Can Be Effected
Only hy State— l. Scope of this doctrine. This doctrine, already considered
in another relation,™ subject to exceptions elsewhere stated,'^ is that a corporation

cannot be deprived of its franchises for misuser or non-user of them, or for any
other cause, and its dissolution decreed, except in a direct judicial proceeding
instituted by the state for that purpose ; nor can its right to exercise its fran-

chises be litigated in a collateral proceeding instituted by a private person or

corporation.'y

2. But Private Persons May Proceed to FoRFErr Charters Under Statutory

Authority. The legislature of a state has of course the power to prescribe in

what manner the power of a corporation to do a prescribed act, for example the

power of a banking corporation to issue notes intended to circulate as money,
may be called in question.''' And it has been held that authority for private

68. Button li. Hoffman, 61 Wis. 20, 20 wealth and her grantee only, and cannot be

H. W. 667, 50 Am. Rep. 131. raised by a private litigant, for example the

69. Compare supra, VI, F, 2, b; XII, D, owner of property over which the corporation

8j h. seeks the right of way) ; In re South Side

70. Bohannon v. Binns, 31 Miss. 355. Water Co., 4 Pa. Dist. 158, 15 Pa. Co. Ct.

71. McKay v. Beard, 20 S. C. 156. 603, 36 Wkly. Notes Cas. 55 (question

73. See supra, XVI, A, 5, a, (l). whether a corporation duly chartered with

73. See supra, XVI, A, 5, a, (n). exclusive privileges has forfeited or lost them

74. Alabama.— Bloch v. O'Conner Min., cannot be determined on the application of

etc., Co., 129 Ala. 528, 29 So. 925. a rival corporation for a charter); Chestnut

New Jersey.—West Jersey Traction Co. v. Hill, etc., K. Co. v. Conshohocken R. Co., 4

Camden Horse R. Co., 52 N. J. Eq. 452, 29 Pa. Dist. 12, 15 Pa. Co. Ct. 441 (holding that

Atl. 333; Elizabethtown Gas Light Co. c. the forfeiture of a corporate charter for non-

Green, 49 N. J. Eq. 329, 24 Atl. 560. user cannot be asserted by another corpora-

New York.— People v. Ulster, etc., R. Co., tion) ; Union St. R. Co. v. Hazelton, etc.,

128 N. Y. 240, 28 N. E. 635, 40 N. Y. St. 280, Electric R. Co., 7 Kulp 313.

holding that the existence of a corporation is Tennessee.— Parker v. Bethel Hotel Co., 96

not terminated by the mere fact of a forfeit- Tenn. 252, 34 S. W. 209, 31 L. R. A. 706, non-

ure which the state may waive, either by neg- user of the franchise of a corporation, and the

lecting to sue under a statute authorizing the sole proprietorship of all its capital, will not

state by its attorney-general to bring an ac- constitute a dissolution of the corporation

tion to annul such existence for forfeiture of without a judicial adjudication thereof,

the corporate franchises or by discontinuing Texas.— Pickett v. Abuey, 84 Tex. 645, 19

such an action. S. W. 859 (judgment forfeiting the charter

Pennsylvania.— Philadelphia, etc., R. Co.'s of a corporation, where the state is not party

Petition, 187 Pa. St. 123, 40 Atl. 967, 42 to the suit, is a nullity) ; Galveston, etc., R.

Wkly. Notes Cas. 419 (holding that the for- Co. i: State, 81 Tex. 572, 17 S. W. 67.

feiture of a corporate franchise granted by United States.— Utah, etc., R. Co. r>. Utak,
the commonwealth, by non-exercise or other- etc., R. Co., 110 Fed. 879.

wise, is a question between the common- 75. Williams v. State, 23 Tex. 264.
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parties to institute a proceeding by scire facias against a corporation for a

torfeitnre of its charter may properly be conferred by a general law.™

C. Grounds of Forfeiting Charters and Dissolving Corporations—
1. General Principles and Doctrines— a. Disinclination of Courts to Forfeit

Charters. It may be collected not only from what the courts have judged but

from what the judges have said, that the courts are disinclined to forfeit the

charters of corporations, especially those created for purposes of public utility,

which it is the policy of the state to encourage and foster. The reasons for

declaring such a forfeiture must be solid, weighty, and cogent ; there must have
been a violation of a positive proliibitory statute ; or a plain abuse of power, by
which the corporation fails to fulfil the design and purpose of its creation ; some
act of misuser or non-user touching matters which are of the essentials of the con-

tract between the sovereign and the corporation, and the act or neglect must be
wilful and repeated;" and the information must state with precision every fact

which constitutes the abuse of the franchises on which the demand for a forfeiture

is predicated.'^/

b. How Far Question of Forfeiture Rests in Judicial Discretion. It may be
collected from a comparison of a number of decisions speaking upon the question
that, although grounds of forfeiture have been clearly made out, yet tlie question

of imposing the severe penalty of the law is committed to judicial discretion so

far as mitigation is concerned, unless a judgment of ouster is commanded by a
statute in such terms as leaves the court no discretion.'^

e. Effect of Subsequent Good Behavior of Corporation. Where a corporation

has done acts which as mere matter of law operate as a forfeiture of its franchises,

and entitle the state to demand a judgment of ouster, its mere subsequent good
behavior will not disable the state from demanding sucli judgment. Nothing but
a waiver by the state will release the corporation from the consequences of its

acts.^ In such a case, it has been reasoned that the corporation, after the doing
or suffering of the guilty act which incurs the penalty of forfeiture, holds it»

franchises as a mere tenant at will of the state.*'

d. Public Must Have Interest in Act Done or Omitted, m respect to tnose

acts which will constitute a just ground for adjudging a forfeiture of the fran-

chises of a corporation, a distinction is taken between those provisions of the

charter which are intended to apply merely to the internal gbvernment of the

corporation, and those which impose positive conditions, restrictions, and duties,

in which the public right or interest is involved. For a violation of the latter, a
forfeiture will be adjudged, but not so with regard to the former.^ " It is not

every excess of power, nor every omission of duty, that produces that effect.

76. State v. Consolidation Coal Co., 46 N. Y. St. 343] ; State v. Commercial Bank, 10
Md. 1, referring to Md. Code, art. 12. A stat- Ohio 535; Com. v. Commercial Bank, 28 Pa.
ute of Pennsylvania (Fa. Act June 19, 1871) St. 383; State v. Pawtuxet Turnpike Corp.,

authorizes any private citizen by a bill in 8 E. I. 182.

equity to compel a corporation to show its 78. Harris v. Mississippi Valley, etc., E.
authority to do a particular act; but it is Co., 51 Miss. 602.

held that a private citizen cannot, by virtvie 79. Bank Com'rs v. Buffalo Bank, 6 Paige

of this statute, show the mere non-user of (N. Y.) 497; State v. People's Mut. Ben.

a franchise, in order to establish a forfeiture Assoc, 42 Ohio St. 579; State v. Oberlin

of the charter of the corporation. Western Bldg., etc., Assoc, 35 Ohio St. 258; State ».

Pennsylvania R. Co.'S' Appeal, 104 Pa. St. Pennsylvania, etc.. Canal Co., 23 Ohio St.

399. That the Revised Statutes of Louisiana 121, 13 Am. Rep. 233; State v. Essex Bank,
of 1870, § 2593 et seq., do not provide for 8 Vt. 489.

the forfeiture of the charters of corporations 80. People V. Fishkill, etc.. Plank Road
at the. instance of private persons, even when Co., 27 Barb. (N. Y.) 445.

they are parties interested, see State v. Atty.- 81. Erie, etc., R. Co. v. Casey, 26 Pa. St..

Gen., 30 La. Ann. 954. 287. Compare In re Franklin Tel. Co., 119

77. State v. St. Paul, etc. Turnpike Co., Mass. 447.

92 Ind. 42; Moore v. State, 71 Ind. 478. See 82. Harris v. Mississippi Valley, etc., R.

also People v. Broadway R. Co., 126 N. Y. Co., 51 Miss. 602; Commercial Bank v. State,

29, 26 N. E. 961, 36 N. Y. St. 376 [reversing 6 Sm. & M. (Miss.) 599; State v. Wood, 13

M Hb« (N. Y.) 45, 9 N. Y. Suppl. 6, 29 Mo. App. 139.

[XXI, C, 1. d]
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The public imist have an interest in the act done, or omitted to be done. If it is

confined exclusively to the corporation, and in nowise affects the community, it

hould not be considered as of those conditions npon which the grant is made." "

e. Annulment of Charters Which Conflict With Previous Grants. The state

may maintain a proceeding to annul a charter which it has previously granted,

on the ground that it was ira providently granted and is void by reason of the

fact that it conflicts with the prior rights of another cliartei-ed corporation."

f. Supposed Distinction Between Public and Private Corporations With
Respect to Power of Courts to Dissolve Them. Under the principles of the com-
mon law, tiiere is no distinction between public and private corporations with
respect to the power of the state to demand the annulment of their charters in

judicial proceedings for misuser or non-user of their corporate powers, or for the
usurpation of powers which have not been granted.^ Such a distinction must be
founded in statute if it exists at all.^'

2. Usurpation of Dngranted Franchises— a. In General. The grounds on
which the franchises of corporations may lie seized by the state, as usually described,

consist of a wilful nonfeasance or malfeasance ; in other words of a wilful non-
user or misuser of their franchises, in matters affecting the interest or right of the
public generally." A very little reflection will siiow that these two grounds do
not exhaust the list, but that we must add to them a third cause of forfeiture

;

namely, the exercise by a corporation of powers which have never been granted
to it.«|/

b. Usurpation of Ungranted Powers Does Not Necessarily Forfeit Entire

Franchises. The usurpation by a corporation of powers which have not been
granted to it is not necessarily redressed by the forfeiture of all its franchises

;

but public justice is frequently satisfied by merely ousting it of the powers which
it has usurped.^

e. But May Result in Such Forfeiture. But pursuing the official syllabus of an
Ohio case, "in quo warranto against a corporation, where it has assumed fran-

83. Harris ». Mississippi Valley, etc., E. TSew York.— People v. North River Sugar
Co., 51 Miss. 602, 605. Therefore in a pro- Refining Co., 54 Hun 354, 7 N. Y. Suppl. 406,
oeeding by information in the nature of quo 6 L. R. A. 386 [a/^rmed in 121 N. Y. 582, 21
warranto to forfeit the franchise of a private K. E. 834, 31 N. Y. St. 781, 18 Am. St. Rep.
manufacturing corporation, it was held that 843, 9 L. R. A. 33].

the court might consider evidence tending to Pennsylvania.— Com. v. U. S. Bank, S
show that one of the corporators procured the Ashm. 349.

institution of the proceeding in bad faith United States.—Mumma v. Potomac Co., 8
and for his private purposes. State v. Wood, Pet. 281, 8 L. ed. 945; Dartmouth College v.

13 Mo. App. 139. Woodward, 4 Wheat. 518, 4 L. ed. 629; Ter-

84. Com. V. Lance, 8 Del. Co. Rep. 9, 3 ret f. Taylor, 9 Cranch 43, 3 L. ed. 650.

Dauph. Co. Rep. 181, 7 Northam. Co. Rep. There is a learned note on this subject in 22
242. Abb. N. Cas. (N. Y.) 210.

85. State v. Bradford, 32 Vt. 50, a case of 88. As where a corporation has power to

usurpation. employ its funds in the purchase of so much
86. In California, where questions of this real estate as may be necessary for the trans-

kind are governed by a civil code, it is held action of its business, but employs them in

that in the absence of statute the judicial purchasing real estate for investment. Bixler

courts have no power to dissolve a public v. Summerfield, 105 111. 147, 62 N. E. 849.

corporation for misuser or non-user of its 89. Meurer v. Detroit Musicians' Benev.,

corporate powers, and that an irrigation dis- etc., Assoc, 95 Mich. 451, 54 N. W. 954. The
trict is such a corporation. People v. Selma provisions of a statute (Can. Civ. Proc. art.

Irr. Dist., 98 Cal. 206, 32 Pac. 1047. 997) authorizing the attorney-general to bring

87. Alabama.— Paschall V. Whitsett, 11 actions to forfeit the charters of corporations

Ala. 472. do not relate to every illegal act which a cor-

Maryland.— Washington, etc.. Turnpike poration may do, but only to such as are pro-

Eoad V. State, 19 Md. 239. fessedly or manifestly done in the assertion of

Massachusetts.— Com. v. Blue Hill Turn- a special power, franchise; or privilege not
pike Corp., 5 Mass. 420; Com. V. Union P. & conferred upon the corporation bv 1b w. Cas-

M. Ins. Co., 5 Mass. 230, 4 Am. Dec. 50. grain v. Atlantic, etc., R. Co., [1895] A. O.
NehrasJca.— State v. Council Bluffs, etc., 282, 64 L. J. P. C. 88, 72 L. T. Rep. N. S.

Ferry Co., 11 Nebr. 354, 9 N. W. 563. 369, 11 Reports 449.
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chises not granted, and it appears that the certificate of incorporation does not
comply with the requirements of the statute under which it is organized, the
court, in the exercise of its discretion, will oust it of the franchise to be a

corporation." ^ ^
3, Forfeiture by Reason of Non-User of Its Franchises — a. In General.

"While the abandonment and non-user by a corporation of its franchises will or will

not work an ipso facto dissolution, according to the nature of the rights involved
in the question, and the manner in which it arises,^' yet it is well settled that,

whenever a corporation voluntarily and totally abandons the exercise of its fran- /

1

chises, and does or suffers to be done acts which destroy the end and objects for

which it was incorporated, this will authorize a judgment ousting it of its frauv
chises at the suit of the state,^^r the appointment of a receiver by a court of
equity to wind up its affairs, under a statutory jurisdiction, on the ground that it

has suffered de facto dissolution.*'' But where a corporation possesses several

powers or privileges, the non-user of one of them, it not being essential to the
purposes of its creation, will not afford a ground of terminating its existence.^

b. Must Have Done or Suffered Something Which DestFoys End and Object of
Its Creation. Some of the cases proceed upon the proposition, announced in a
leading case,'^ that the suffering an act to be done which destroys the nature and
object for which the corporation was instituted must be regarded as equivalent

to a direct surrender of its franchises.*^ Where this is the theory, an action in

the nature of quo warranto, prosecuted by the state, does not, except in form,
oust the corporation of its franchises ; for it has already abandoned or surrendered
them. It does no more than judicially ascertain the fact of the abandonment and
Burrendei', and put it beyond all future question."

90. state v. Central OMo Mut. Eelief As-
soc, 29 Oliio St. 399.

91. See supra, VIII, P, 1, e, (i) et seq.;

infra, XXI, C, 3, e et seq.

92. Comnectiout.— Hart v. Boston, etc., E.

.

Co., 40 Conn. 524, under a statute.

Illinois.— Henderson Loan, etc., Assoc, v.

People, 163 111. 196, 45 N. E. 141 (loan asso-

ciation having banking powers discontinuing
business without excuse for fifteen years) ;

St, Louis, etc., Co. v. Sandoval, etc., Co., 116
111. 170, 5 N. E. 370.

Nem York.— People v. Northern E. Co., 53
Barb. 98 (under a statute) ; People v. Hudson
Bank, 6 Cow. 217.

OMo.— State v. Seneca County Bank, 5

Ohio St. 171.

Texas.—City Water Co. v. State, ( Civ. App.
1895) 33 S. W. 259, where there was a failure

of a water company to elect directors or of-

ficers, hold meetings, or perform corporate

acts, for nearly eight years, and an attempted
sale and surrender of all its property to an-

other corporation.

93. Ward v. Sea Ins. Co., 7 Paige (N. Y.)

294; Matter of Jackson Mar. Ins. Co., 4

Sandf. Ch. (N. Y.) 559.

94. Wadesboro Cotton Mills Co. v. Bums,
114 N. C. 353, 19 S. E. 238.

95. Slee v. Bloom, 19 Johns. (N. Y.) 456,

10 Am. Dec. 273. See also supra, VIII, P,

1, e, (l) et seq.

96. People v. Hudson Bank, 6 Cow. (N. Y.)

217; State v. Seneca County Bank, 5 Ohio

St. 171.

97. When therefore in a proceeding in the

nature of quo warranto, the corporation

showed that it had been duly incorporated,

[81]

and traversed the allegations of usurpation in
the information ; and the state replied, setting

up in substance among other things, that on
a day named the corporation had become
wholly insolvent and unable to redeem its

bills; that it had discontinued its banking
operations, either by the way of discounts or
otherwise, and had assigned or transferred so
much of its property to trustees, in trust for
the payment of its debts, as to render itself

incapable of continuing its banking operations
according to the intent of the statute of in-

corporation, it was held that this constituted

a good ground for a judgment of ouster.

People V. Hudson Bank, 6 Cow. (N. Y.) 217.
Closely similar to this on its facts and con-

clusions was State v. Seneca County Bank,
5 Ohio St. 171. On the other hand a railway
company does not subject itself to a judicial

sentence of forfeiture, when it discontinues
its business, in consequence of having con-

veyed its property to another such company,
under the authorization of a special statute,

which by a just construction of its terms
contemplates that the granting company shall

continue its corporate existence. State v. St.

Paul, etc., E. Co., 36 Minn. 222, 28 N. W. 245.

Again it has been adjudged that the assign-

ment by a banking corporation of all its as-

sets for the liquidation of its debts does not
of itself authorize a judgment ousting it of

its franchises, although it is conceded that
circumstances may exist under which such
an assignment will be tantamount to such a
non-user of its franchises as will warrant an
ouster. State V. Commercial Bank, 13 Sm.
6 M. (Miss.) 569, 53 Am. Dec. 106. Compare
State V. Commercial Bank, 33 Miss. 474. An

[XXI, C, 3, b]
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e. No Forfeiture For Non-User of Some of Its Granted Powers. 'Eo corpora-

tion is required to exercise all the powers granted to it as a condition of the

exercise of any of them, unless such a requirenaent is expressly made in some
statute or ordinance under which it obtains some of its powers, or unless its

powers are inseparably connected with each other.'^

d. No Forfeiture by Reason of Unauthorized Lease of Properties and Fran-
chises. It has been held that the charter of a domestic railway and bridge cor-

poration will not be forfeited because of an unauthorized lease of all its rights

and privileges for ninety-nine years to a foreign corporation composed of and
officered by the same men, which fails to comply with charter conditions as to

the streets.''

e. Suspending Ordinary Business For Year Under Statute. Under the Revised
Statutes of New York,"^ a corporation which for one whole year had remained
insolvent, or which had suspended its ordinary business, was deemed to have
surrendered its franchises and was subject to be adjudged dissolved. This statute

was the subject of numerous adjudications, but as it has been repealed it will not
be further noticed here.

f. Failing to Build Branch Railroad. The principle already referred to,^ that

the courts proceed with extreme reluctance in adjudging forfeitures of the fran-

chises of corporations, finds an apt illustration in a case whei-e it was held that,

where a corporation fails to carry out the public duties assumed by it in considei'-

ation of the grant of its franchises, by building a branch railroad, its franchises

are forfeited only as to that particular branch.'

g. Forfeiture of Charter of Railroad Company For Discontinuing Part of Its

Route— (r) In Genssal. It has been reasoned that a railroad company which
has completed its road between the termini named in its charter or articles of

association forfeits its franchise by abandoning or ceasing to operate a part of the
route. It was held that it could not be compelled by a court of equity, even where
the action was brought by the state, to continue to maintain and operate it. The
remedy was by mandamus, or indictment, or by a proceeding in the nature of quo
warranto, at the election of the state, to forfeit the franchises of the corporation.*

(ii) Will Wobk Forfeiture of Fmanghise of Building Unfinished
Portion. It may perhaps be collected, as the result of a few cases, that the

failure of a railroad or plank-road company to build a part of its route will not

work a forfeiture of all its franchises, but will at most work a forfeiture of the

franchise which it possesses of building the unfinished portion, so that the state

will be warranted in conferring that franchise upon another company.?"

insurance company does not forfeit its charter People v. Albany, etc., R. Co., 24 N. Y. 261,

because of non-user, by refusing to insure 82 Am. Dee. 295.

against extra-hazardous risks. State v. Ur- 4. People v. Albany, etc.,, R. Co., 24 N. Y.
bana, etc., Mut. Ins. Co., 14 Ohio 6. 261, 82 Am. Dec. 295. Compare State v.

98. Illinois Trust, etc., Bank v. Ottumwa Western North Carolina E. Co., 95 N. C. 602.

Electric R. Co., 89 Fed. 235 [affirmed in 105 5. State v. Brownstown, etc.. Gravel Road
Fed. 123, 44 C. C. A. 389, 52 L. R. A. 481]. Co., 120 Ind. 337, 22 N. E. 316; State v. St.

99. State v. Omaha, etc., R., etc., Co., 91 Paul, etc., R. Co., 35 Minn. 222, 28 N. W.
Iowa 517, 60 N. W. 121. 245. In the former case the court so con-

1. 2 N. Y. Rev. Stat. p. 463, § 38. eluded in obedience to the language of a stat-

2. See supra, XXI, C, 1, a. ute, but the reasoning of the court indicates

3. State V. St. Paul, etc., R. Co., 35 Minn. that its conclusion would have been the same
222, 28 N. W. 245. See also State v. Browns- without the statute. In a case in Michigan,

town, etc., Gravel Road Co., 120 Ind. 337; where the four judges of the court delivered

Com. V. Pitchburg R. Co., 12 Gray (Mass.) separate opinions, and one of them dissented,

180. It may be remarked that where a corpo- leave to file an information in the nature of

ration fails to carry out the public object for quo warranto against a railroad company for

which it was incorporated, such as the con- the purpose of forfeiting its charter was de-

struction of a particular line of railroad, and nied, where it was apparent that the forfeiture

the statutory duty is clear, a, mandamus will of the charter would not redress the grievance

lie to compel it to perform such duty. State complained of, which was that the lessee of

V. Southern Minnesota R. Co., 18 Minn. 40

;

the railroad company had discontinued a part

[XXI, C, 3. e]
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h. Failing to Keep Works in Repair— (i) In Gjhitbeal. In the case of cor-

porations organized to build toll-roads, canals, or other works of public utility, to

be used by members of the public distributively on the payment of tolls, there is

a reasonable implication, arising from the acceptance of the franchise, that the

corporation will keep the works in a reasonable state of repair for the benefit of

the public ; and moreover the charters or other governing statutes generally^ pre-

scribe this in express terms. , In either case a substantial failure to comply with
this duty will be ground upon winch the state may demand a judgment ousting

the corporation of its franchises.*/

(ii) Rigid State of Repairs Not Insisted Upon. But here, as elsewhere

seen,' in proceedings to forfeit the franchises of corporations, the law does not

require the performance of conditions subsequent with extreme strictness, nor does

it insist upon extreme care, or upon the attainment by the corporation of impracti-

cable results.*

i. Omission to Elect Directors. As elsewhere seen ' the mere omission to elect

trustees, directors, or other oificers of a corporation does not ipso facto work a

dissolution, provided the means remain, under the charter or governing statute,

of perpetuating its existence ; and similarly it has been held that the omission to

elect trustees for a number of years is not a statutory ground of dissolution,*^-'

since the old board hold over, and their acts are valid until their successors are

elected."

4. Forfeiture For Misuser of Franchises or Powers— a. In General. The
doctrine under this head has been well stated by saying that where a private cor-

poration, created by a state law, misuses its franchise with respect to matters

which are of the essence of the contract between such corporation and the state,

and the acts or omissions are wilful and repeated, and inflict injury upon the

public generally, they constitute ground for the forfeiture of the franchises and
^

the dissolution of a corporation.*?/

of its route, and had side-tracked a village,

which complained of the consequent loss of

facilities for transportation. Atty.-Gen. v.

Erie, etc., E. Co., 55 Mich. 15, 20 N. W. 696.

The decision of another court is to the effect

that a railroad corporation which has built

a branch railroad under authority from the

legislature, which maintains it in good condi-

tion for use, uses it regularly and sufficiently

for the transportation of freight, and is ready

at all times to transport passengers and draw
passenger-cars over it whenever any shall be

offered to be transported or drawn, for a rea-

sonable toll or compensation, does not forfeit

its franchise By discontinuing, after public no-

tice, the running of regular passenger trains

over the branch railroad, when there is not
sufficient passenger business, at any rate of

toll or fare, to pay the expenses of running
them, by reason of the establishment, under
authority of the legislature, of a competing
line for the transportation of passengers over

a horse railroad. Com. v. Fitchburg R. Co.,

12 Gray (Mass.) 180.

6. State V. Moore, 19 Ala. 514; People v.

Plainfleld Ave. Gravel-Road Co., 105 Mich.

9, 62 N. W. 998 (financial inability of corpo-

ration immaterial) ; People v. Plymouth
Plank Road Co., 32 Mich. 248.; People v.

Fishkill, etc., Plank Road Co., 27 Barb.

(K Y.) 445; People V. Hillsdale, etc.. Turn-

pike Co., 23 Wend. (N. Y.) 254; People v.

Eoyalton, etc., Turnpike Co., 1} Vt. 431;

State V. Pasumpsic Turnpike Co., 3 Vt. 178.

7. See infra, XXI, C, 4, c, (i) et seq.

8. When therefore a charter had been
granted for the navigation of a bayou,
and the company was required to keep
ordinarily, at low tide, a certain depth
of water, the simple fact that less water
was occasionally found, in consequence of

extremely low stages of the lake into which
the bayou emptied, was not sufficient ground
for the state to demand a judgment of for-

feiture. State V. New Orleans Nav. Co., 7

La. Ann. 679. Nor was a turnpike company
required after fifty years to continue its road
in the same condition as required by the stat-

ute in its original construction, but the law
was satisfied with its continuance in a good
state of general repair; so that, to warrant
a forfeiture for an omission to keep it in re-

pair, it was necessary for the state to allege

and prove that the want of repair was such
as to render the road dangerous and incon-

venient to travelers. People v. Williamsburgh
Turnpike, etc., Co., 47 N. Y. 586. Compare
People V. Waterford, etc.. Turnpike Co., 3

Abb. Dec. (N. Y.) 580, 2 Keyes (N. Y.) 327.
9. See infra, XXI, D, 2, b.

10. Under N. Y. Laws (1848), c. 40,

§ 4.

11. Kelsey v. Pfaudler Process Fermenta-
tion Co., 45 Hun (N. Y.) 10.

13. State V. New Orleans Water Works
Co., 107 La. 1, 31 So. 395 [writ of error dis-

missed in 185 U. S. 336, 26 S. Ct. 691, 44
L. ed. 936].

[XXI, C, 4, a]
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b. Wilfully Violating Charter Provisions Intended For Protection of Public.

The principle is sometimes announced by the statement that where there has been
a misuser or non-user in regard to matters which are of the essence of the con-

tract between the corporation and the state, and the acts or omissions have been
repeated and wilful, they constitute a just ground on which the state may claim

a forfeiture.*'

e. Misuser in Non-Performance of Conditions Subsequent— (i) In General.
When it is determined, as the trup interpretation of the charter or governing

statute, that a condition annexed to a grant of corporate franchises is not a condi-

tion precedent, which must be performed before the grant takes effect, but is a

condition subsequent, then, in conformity with a doctrine already considered,"

the non-performance of the condition does not operate ipsofacto to determine

the grant, until the state or the municipal corporation, where that is the granting

power, takes the appropriate affirmative action to put an end to the grant for

that reason, and this by analogy to the principle, applicable to conditions subse-

quent in private grants, that such a condition does not defeat the grant until

there is an entry by the grantor.'^ But where conditions subsequent in a grant

of corporate franchises are of such a nature as to affect the public right and
interest, in such a manner and to such an extent that it may be reasonably pre-

sumed that without the insertion of the conditions the grant would not have been
made, then if the conditions are not performed it is good grouiid for adjudging a

forfeiture of the franchises at the suit of the state.** And this is true, not only
of express conditions in charters and governing statutes, but also of those condi'

tions which the law implies as necessarily inhering in the grant. Thus it was
said in a case in the English king's bench, that all franchises are granted upon
condition that they shall be duly executed according to the charter, and that a

corporation cannot be allowed to take a grant and repudiate the conditions on
which it is made, but that a breach of the conditions is punished by withdrawing
the grant." This doctrine has been affirmed by American courts, and with the

additional statement that it is a fundamental doctrine that corporations shall per-

form the conditions and duties enjoined by the fundamental law of their creation,

and that a non-performance of the conditions is per se such a misuser as will

forfeit the grant at common law.*^ The general doctrine therefore is that the

non-performance of the substantial conditions named in the charter, upon which
the grant was made, or of those named in the governing statute under which the

corporation was permitted to organize, operates jjer se as such a misuser as will

warrant a judicial forfeiture of the grant."

(ii) Won- Pebpobmancb Need Not Be Result op Bad or Corrupt
Motive. While it is often said that to warrant a judgment of forfeiture there

must be something wrong arising from wilful abuse or improper neglect, some-

thing more than mere accidental negligence, excess of power, or mistake in the

13. State V. New Orleans Gas Light, etc., 16. People v. National Sav. Bank, 129 111.

Co., 2 Rob. (La.) 529; State v. Commercial 618, 22 N. E. 288.

Bank, 33 Miss. 474; Com. v. Commercial 17. London v. Vanacker, 1 Ld. Eaym. 496.

Bank, 28 Pa. St. 383. 18. People V. Kingston, etc., Turnpike Road
The erection of a building by a bank was Co., 23 Wend. (N. Y.) 193, 35 Am. Dec. 551.

said to be a violation of its charter, such as 19. IlUnois.—People v. National Sav. Bank,

would entitle the state to forfeit its fran- 129 111. 618, 22 N. E. 288.

chiaes, in New Haven ». City Bank, 31 Conn. Massachusetts.— Lumbard v. Stearns, 4

106. But there is no propriety in such a Cush. 60; Quincy Canal v. Newcomb, 7 Mete,

conclusion, since the building would be of 276, 39 Am. Dec. 778.

public benefit and utility, and only the shaxe- New Yorft.—People i>. Waterford, etc.. Turn-

holders would have the right to complain. pike Corp., 3 Abb. Dec. 580, 2 Keyes 327

;

14. See supra, XXI, A, 6, c, (i) et seq. People v. Bristol, etc., Turnpike Road Co., 23

15. See to this effect People v. Hillsdale, Wend. 222; People v. Kingston, etc^ Turnpike

etc.. Turnpike Road Co., 23 Wend. (N. Y.) Road Co., 23 Wend. 193, 35 Am. Dec. 551.

254; Utah, etc., R. Co. v. Utah, etc., R. Co., North OaroUna.—Attj.-Gen. v. Petersburg,

110 Fed. 879. etc., R. Co., 28 N. C. 456.
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mode of exercising an acknowledged power, yet it is also held that it is enough
to work a forfeiture, that the performance of the condition is neglected, or design-

edly omitted, and that the ingredient of a bad or corrupt motive is not necessary.^

(ill) Stbainbd or Technical Compliance Wits Condition Not
Required. It must also be concluded from what has preceded ^^ that the law
does not insist upon a strained, literal, or technical compliance with the conditions

of such a grant, but that a reasonable and substantial performance of the condi-

tions is all that is necessary to defeat a claim to a forfeiture.^

(iv) Misprisions OF DiRECTOBS AND Officers— (a) In General. Here as

elsewhere the rule obtains that the acts of the directors are the acts of the corpo-

ration, and that the misprisions of the directors in the exercise of their offices are

the misprisions of the corporation.^' Hence, where the directors of a corporation

do any act which may work a forfeiture of its charter, this will afford ground for

a proceeding in equity on the part of a minority of the shareholders, under a stat-

ute, to wind up the corporation by the appointment of a receiver.'^

Rhode Island.—State v. Pawtuxet Turnpike
Corp., 8 R. I. 182.

Vermont.— People v. Eoyalton, etc.. Turn-
pike Co., 11 Vt. 431.

ZO. People V. Kingston, etc.. Turnpike Eoad
Co., 23 Wend. (N. Y.) 193, 35 Am. Dec. 551.

21. See supra, XXI, C, 1, a.

22. Thompson v. People, 23 Wend. (N. Y.)

537; People v. Kingston, etc.. Turnpike Road
Co., 23 Wend. (N. Y.) 193, 35 Am^ Dee. 551.

And see Com. v. Allegheny Bridge Co., 20 Pa.
St. 185. Cal. Civ. Code, § 502, does not de-

clare that a failure to comply -with the pro-

vision which requires work to be commenced
within one year by a street railroad company
ehall work a forfeiture; but that a failure to

comply with that, and also with the provision

which requires the work to be completed
within three years, shall have that effect.

Omnibus R. Co. v. Baldwin, 57 Cal. 160.

Where the charter of a railroad company de-

fined the beginning point and terminus of the

road, gave the general direction of the road,

and required a survey of the route to be made,
and a map of it to be filed in the oflBce of the

secretary of state within twelve months from
the grant of the charter, these provisions

were held not material conditions in the

charter affecting the public interest, and the

conclusion was that a failure to comply with
them would not authorize a judicial declara-

tion of the forfeiture of the franchise. Har-
ris V. Mississippi Valley, etc., R. Co., 51 Miss.

602. But where the charter of a banking cor-

poration contained the provision, " this act

shall be void, unless said corporation shall

organize and proceed to business within two
years after the passage of this act," and an-

other provision was, "the capital stock of

said corporation shall be $50,000.00, with
power to increase the same to $150,000.00,

and shall -he divided into shares," etc., and
only ten thousand dollars of the capital stock

was subscribed and paid in within the two
years thus limited, it was held that the cor-

poration had no authority to proceed to busi-

ness, and that the state was entitled to a
judgment of ouster. People v. National Sav.

Bank, 129 111. 618, 22 N. E. 288. For a stat-

ute providing for the dissolution of railway

corporations which do not begin the construc-

tion of their roads within five years see Colo.

Laws (1889), p. 95.

23. Vincennes Bank v. State Bank, 1

Blackf. (Ind.) 267, 12 Am. Dec. 234; Life,

etc., Ins. Co. v. Mechanics' F. Ins. Co., 7

Wend. (N. Y.) 31; Bank Com'rs v. Buffalo
Bank, 6 Paige (N. Y.) 497.

24. Ward v. Sea Ins. Co., 7 Paige (Hf. Y.)
294. Where one of the trustees of a corpora-

tion entered into an agreement with one A, to
the effect that if A would obtain an appro-
priation from the legislature to the corpora-

tion he should receive whatever amount might
be appropriated in excess of a certain sum;
and the board of trustees, with knowledge of

the agreement, appropriated, by resolution,

the excess over the sum named, to the pay-
ment of A, after he had obtained the legisla-

tive appropriation; and the money was paid
to A in pursuance of their resolution, these

acts were held to be such an abuse of the
powers of the corporation as constituted suffi-

cient ground for a sentence of dissolution.

Nor did' the fact that in making the payment
to A the trustees acted upon the advice of

counsel; or the fact that, since the passage
of the resolution, the board of trustees had
been changed by the election of new members,
and that the new members were competent to

manage the affairs of the corporation, consti-

tute any defense to the action to dissolve it

for the misconduct above stated. People v.

Dispensary, etc., Soc, 7 Lans. (N. Y.) 304.

So where it was found by a jury in a quo
warranto proceeding that a banking corpora-

tion had embezzled large sums of money de-

posited with it for safe-keeping by the United
States, this was held a violation of the first

principles of their charter; and it was no
argument that the embezzlement was the act
of the directors, and was not to be charged
against the shareholders, since the statute
evidently conbemplated that the corporation
should bei responsible to the fullest extent for
the acts of its governing body. Besides the
whole corporation by their corporate name
had been charged and found guilty by the
verdict of the jury. Vincennes Bank v. State,
1 Blackf. (Ind.) 267, 12 Am. Dec. 234. It

[XXI, C, 4. e, (IV), (a)]
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(b) But Not Unauthorized Misprisions and Breaches of Trust. But it

must not be concluded from the foregoing that the unauthorized misprisions of

the ministerial officers of corporations will constitute grounds of a judicial sen-

tence forfeiting the franchises of the corporation, and thereby working wrong to

the innocent shareholders. Thus it has been held that the cashier of a banking
corporation cannot produce a forfeiture of the charter, by a direct and palpable

violation of the authority or instructions given him by the directors. It is con-

ceded that if they give him no instructions against doing the illegal act upon
which the right of forfeiture is predicated by the state, and he commits it in the

course of his ordinary duties, it becomes their act ; but it is held that if his act

is a direct violation of express instructions from them, as well as a violation of

the charter, the corporation is .not bound by it, in such a sense that its charter is

to be thereby forfeited.^ Nor must it be concluded that every illegal act or

breach of trust on the part of the directors even of a corporation will warrant a
sentence of forfeiture.^'

d. What Acts of Misuser Will Not Warrant Forfeiture— (i) In Genjeral.
ISTo decree forfeiting the franchises of a corporation will be granted for anything
less than the violation of an express provision of law under which the corporation

derives its powers, or for such a misuse or non-use of them as results in a substan-

tial failure to fulfil the purpose of its organization.^/

(n) Unlawful Acts For Which Forpmturms Will Not Be Granted.
A forfeiture of the charter of a corporation will not be granted for wrongs to

creditors or shareholders in the administration of its affairs, which have resulted

from the assumption of questionable rights, the parties aggrieved having other
adequate remedies ; but there must have been ultra vires acts, wilful and con-

tinued, and relating to some franchise granted.^ Such a forfeiture will not for

example be granted because of the illegal levy of assessments upon the shares of

shareholders.'' Such a forfeiture will not be granted in the case of a water com-
pany because of violation of law at the time of its organization, more than eight

years before, in issuing bonds in excess of the cost of constructing the waterworks,
Nvhere none of the present shareholders were guilty of such violation.'"

(ill) Making or Procuring Fundamental Changes in Corporation—
(a) In General. This in general is not a ground of forfeiting the franchises of a
corporation. It has even been held that, if a domestic corporation procures a
charter from a foreign state, under which its members attempt to reorganize, this

is not such a violation of its allegiance to the state granting its charter, or crimen
IcBsw majestatis, as will warrant a judicial sentence forfeiting its charter in the

domestic state. ^' Nor does the further fact that the corporation, under cover of

its foreign charter, has instituted a proceeding in the circuit court of the United
States within the domestic state, against another corporation created by the

domestic state, and also against other persons, praying that an act of the legislature

has been held that a mutual benefit society its objects by a few, upon the heads of the
will not be wound up because of the adoption entire membership must result in irremediable
of by-laws by its incorporators giving them- hardship." State v. People's Mut. Ben. As-
selves the power to fill all vacancies in oiBce sec, 42 Ohio St. 579, 584.

and fix their own salaries. Where such action 27. IlUnois Trust, etc.. Bank v. Ottumwa
has been rescinded, and the organization as Electric R. Co., 89 Fed. 235 {.affirmed in 105
perfected is entirely legal. Com. v. United Fed. 123, 44 C. C. A. 389, 52 L. E. A. 481].
Brethren Mut. Aid Soc, 16 Pa. Co. Ct. 145. 28. State v. Southern Bldg., etc., Assoc,

25. State v. Commercial Bank, 6 Sm. & M. 132 Ala. 50, 31 So. 375.
(Miss.) 218, 45 Am. Dec. 280. 29. People v. Kosenstein-Cohn Cigar Co.,

26. Thus the fact that the trustees of a 131 Cal. 153, 63 Pac. 163.

mutual benefit association illegally voted to 30. State v. Janesville Water Co., 92 Wis.
themselves back pay and issued imauthor- 496, 66 N. W. 512, 32 L. R. A. 391.
ized certificates of membership was held not 31. Com. v. Pittsburg, etc., R. Co., 58 Pa.
a sufficient ground for ousting the corpo- St. 26. Compare Com. v. Cullen, 13 Pa. St.
ration of its franchises. The court justly 133, 53 Am. Dec. 450, which seems to have
concluded that " to visit the perversion of been a statutory proceeding by quo warranto
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of the domestic state be declared null and void, warrant such a judicial sentence
;

for, although a corporation which undertakes to drag its sovereign ad forinsecus
examen before the bar of the tribunal of another sovereign violates its first and
paramount duty, and thereby subjects itself to the extreme consequences, yet a

court of the United States within the domestic state is not a court of another
sovereign, because the federal constitution is the constitution of the state, and the

government of the United States forms a part of the government of the state.'^ So
where an incorporated turnpike company attempted in good faith to consolidate

with another such company, and twelve years afterward the consolidation was
declared void, and the former company then resumed possession of its property,

and for a year continued to exercise its franchises, it was held that it should not
be deemed to have forfeited them by non-user, by reason of having failed to keep
up its original organization during the period when the consolidation subsisted

de facto. The court proceeded largely upon ' the ground of encouraging such
enterprises as the company had been organized to promote, the maintaining of

turnpike roads.^

(b) Changing Corporate Name. The attempt of a corporation to change its

name, in a manner not authorized by its charter, does not ipso facto work an
avoidance of its charter.^ ISTor does the use of an abbreviated name by the
officers of a corporation, organized under a particular name, constitute such a
usurpation as will support a proceeding by quo warranto to oust the corporation

of its franchises.^'

(iv) Attempted Violations of Law. ~So mere intention or purpose on
the part of those who are in control of a corporation to violate the law will afford

ground for forfeiting its franchises ; since there is always a locus pmnitentim, and
the carrying out of such an unlawful purpose may generally be thwarted by
process of injunction.^^

(v) Failube to Make, File, on Publish Statements as Requibed by
Statute. There is a difference of opinion upon the question whether statutes

requiring the filing by corporations of their condition at stated periods, and
denouncing penalties for failing so to do, are cumulative or exclusive. If the
penalty is exclusive, then such a failure is not ground of forfeiting the franchises

of the corporation.^'' Whether such a statute is deemed to be cumulative or exclu-

sive, a mere negligent or inadvertent failure to make the prescribed returns would
not afford ground of forfeiture.^

to oust certain oflSeers of a, corporation, wlio line to andther company at a less rent than it

had undertaken to accept certain fundamental might have obtained, fraudulently intending

charter amendments. to give the benefit of the lease to the second
32. Com. V. Pittsburg, etc., E,. Co., 58 Pa. company, in which the majority in interest

St. 26. of the shareholders of the first company were
33. State v. Crawfordsville, etc.. Turnpike also interested, it appearing that after the

Co., 102 Ind. 283, 1 N. E. 395. filing of the petition for dissolution the lease

34. O'Donnell v. Johns, 76 Tex. 362, 13 had been canceled by a vote of the directors

S. W. 376. of both companies. Re Franklin Tel. Co., 119
35. People v. Bogart, 45 Cal. 73. Compare Mass. 447.

People V. Sierra Buttes Quartz Min. Co., 39 37. State v. Brownstown E., etc.. Gravel
Cal. 511. And see as to names of corpora- Eoad Co., 120 Ind. 337, 22 N. E. 316. See also

tions supra, I, C, 1 et seq. Baker i;. Backus, 32 111. 79. It may be collected

36. Com. V. Pittsburg, etc., E. Co., 58 Pa. from two cases in New Hampshire that the
St. 26, 45. Upon the same line of thought, failure of a bridge company to make returns

it has been held that the " reasonable cause " to the state of its tolls for the period of

to decree a dissolution of a corporation, un- thirty years is not a ground upon which " in

der a statute of Massachusetts (Mass. Gen. equity and good conscience a decree of for-

Stat. c. 68, § 35) providing for a dissolution feiture should be made," under the provisions

upon a petition by a majority in number or of a statute, where the defendants pray to be

interest of the members, is something more permitted to make the returns. State v. Bar-

than a vague apprehension of some future ron, 57 N. H. 498, 58 N. H. 370.

mischief. It was accordingly held no grotmd 38. State v. Seneca County Bank, 5 Ohio
for the dissolution of a telegraph company, St. I71. For a failure to make an annual
upon such a petition, that it had leased its report required by the New York Manufaetur-
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(vi) Committing Frauds Upon Cbmbitpbs and Sbabesoldsrs. The com-
mission of frauds upon creditors or upon shareholders is not a general ground of

dissolving a corporation, since such wrongs are remediable in equity. The dis-

memberment of a trading corporation and the appointment of a receiver is not in

the opinion of one court justified upon the mere apprehension that certain frauds

which have been committed by a majority of the directors may be repeated.^'

But it seems that an injunction is authorized on behalf of a particular creditor to

prevent a failing corporation from preferring other creditors, by confessing judg-

ments in their favor or otherwise ;
** and it seems that where the state is a cred-

itor it may have an injunction and a receiver if the circumstances warrant it.*'

(vii) Acts for 'W'bioh Legislatvrm Mas Proyided Specific Penalty.
If the legislature has forbidden the doing of an act by a corporation and provided
a specific penalty for doing it, the penalty is generally deemed to be exclusive, so

as to prevent a forfeiture of the charter of the corporation after violating the

,

legislative command
;
^although it is believed that this principle cannot be stated

with confidence as applicable to all cases, but that it must depend upon the nature
of the act and the true construction of the statute in each case.

(viii) Mere Insolvency. Mere insolvency does not, as elsewhere stated,^

work an ipso facto dissolution of a corporation ; nor is it ordinarily a ground on
which the state may demand a judgment of ouster.^ But it may be and often is

regarded as a defacto dissolution, for the purpose of letting in the remedies of its

creditors against its shareholders.*' Under statutes of Ifew York authorizing pro-

ceedings in equity to wind up insolvent moneyed corporations the mere failure of

a bank to pay a debt on demand would not support such a proceeding.*^

(ix) Officers and DirectorsResiding Out of State. It is no ground for

declaring a forfeiture of the franchises of a corporation organized under the

general law of Illinois for the purpose of buying, leasing, selling, and operating

railroad rolling-stock, that the officers and directors reside outside of the state

;

since the officers and directors of such corporations are not, like the officers and
directors of railroad corporations, required to reside within the state.*'

ing Law of 1848, § 12, a corporation incurs debts, having large amounts of notes out-
the liability of a forfeiture of its charter. standing and unpaid, sufifering their circula-

People V. Bufltalo Stone, etc., Co., 131 N. Y. tion notes to be returned to the comptroller
140, 29 N. E. 947, 42 N. Y. St. 753, 15 L. R. A. for redemption, non-payment of rent for the
240. premises occupied by the association, nor hav-

39. Laurel Springs Land Co. v. Fougeray, ing on hand less than twelve and a half per
50 N. J. Eq. 756, 26 Atl. 886. cent of specie, nor the issue of post-notes,

40. Galwey r>. U. S. Steam Sugar Refining were grounds warranting a dissolution of a
Co., 36 Barb. (N. Y.) 256 [affirming 13 Abb. New York banking association to be ordered
Pr. (N. Y.) 211, 21 How. Pr. (N. Y.) 313]. see Parmly ». Tenth Ward Bank, 3 Edw.

41. State V. Northern Cent. R. Co., 18 Md. (N. Y.) 395. That a creditor at large can-

194. not maintain an action to have a corpora-
43. Com. V. Breed, 4 Pick. (Mass.) 460; tion dissolved on the groimd of its insolvency

State V. Commercial Bank, 10 Ohio 535. and to compel the officers to make good the
43. See infra, XXI, D, 2, h, (l) et seq. losses from their mismanagement see Cole
44. State v. Bailey, 16 Ind. 46, 79 Am. Dec. v. Knickerbocker L. Ins. Co., 23 Hun (N. Y.)

405. 255. A mutual insurance corporation will
45. See supra, VIII, P, 1, e, (m), (A) not be dissolved for insolvency imder N. Y.

et seq. Code Civ. Proc. § 1785, where there are capi-

46. Livingston «. State Bank, 26 Barb. tal-stock notes available to meet any losses,

(N. Y.) 304, 5 Abb. Pr. (N. Y.) 338; In re and therefore the public interests are not in

Mechanics' Bank Case, 5 Abb. Pr. (N. Y.) imminent danger, and the corporation has
374. That the mere refusal to pay a note .or expressed its desire to make good any de-

other evidence of debt issued by a banking ficiency in the cash; but the dissolution will

corporation, when the ofiieers of the corpora- be denied upon the condition that the cor-

tion had reasonable cause for believing that poration shall make good such deficiency
the debt was not due, would not work a for- within a time to be specified. People v.

feiture of its charter see Bank Com'rs v. Equitable Mut. F. Ins. Co., 12 Misc. (N. Y.)
Buffalo Bank, 9 Paige (N. Y.) 497. Again 556, 33 N. Y. Suppl. 708, 67 N. Y. St. 577.
that neither discontinuance of business, re- 47. North, etc., Rolling Stock Co. v. People,
puted insolvency and inability to pay their 147 111. 234, 35 N. E. 608, 24 L. R. A. 462.
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e. What Acts of Misuser Will Warrant Forfeiture— (i) MAKlNGf EXOMSSIVE
Loans to Disectobs. It has been held that for a banking corporation to make
loans to its own directors in excess of the limit prescribed by statute is a ground
for forfeiting its franchises.^

(ii) Joining " Tuttst" to Stifle Competition. For a corporation to com-
bine with other corporations and form a " trust," the object of which is to limit

production, maintain prices, and to stifle competition, is such a misuser of its

franchises as will entitle the state to demand a judgment ousting it of them, where
there is a statute prohibiting corporations from entering into such combinations.^'

(hi) Making Usurious Loans, Shatino Notes, Eto. The deliberate viola-

tion by a banking corporation of restrictive provisions in its charter relating to

the rate of interest or of discounts upon loans is a ground upon which the state

may demand a forfeiture of its franchises.^ Thus where a banking corporation

is prohibited by its charter from making loans at a greater rate of discount than
one half of one per centum for thirty days, and from dealing in promissory notes,

if it wilfully violates these restrictions by discounting at a higher rate or by deal-

ing in promissory notes otherwise than by discounting them at a rate not greater

than that prescribed, such acts constitute good ground of forfeiture.^^

(iv) For Public-Servioe Corporations to ServePublic Unequally. It

seems clear that corporations chartered for the performance of public duties, such
as railway companies, turnpike companies, gaslight companies, water-supply com-
panies, and the like, stand under the duty of serving all members of the public

equally under equal conditions, and that a wilful violation of this duty is such an
offense against the implied conditions under which they have received their

charters as entitles the state to demand a forfeiture of them.'^

(v) Contracting Debts Beyond Prescribed Limit. Where the charter

of a banking corporation provided that the total amount of debts which the cor-

poration should at any time owe should not exceed double the amount of moneys
actually deposited in the bank for safe-keeping, a violation of this provision was
held to be a ground on which the state might demand a judgment of ouster,

although the statute provided for making the directors individually liable for the

offense.^?'

(vi) For Banking Corporation to Issue Paper With Intent to
Pepraud. In a proceeding by quo warranto against a banking corporation, it

was found by the jury that they, with intent to defraud, etc., had issued paper to

a vast amount, which at the time of issuing they knew that they had not the

means of redeeming, and which they did not intend to redeem. It was held that

this finding, although it did not disclose a violation of any express provisions of

the charter, disclosed what was evidently contrary to the intent and spirit of the

grant ; and that upon it the state was entitled to a judgment of ouster, upon the

well-known principle of common law, that whenever the managers of a corpora-

tion pursue such a course as wholly to frustrate the design of the state in grant-

48. State v. Seneca County Bank, 5 Ohio A forfeiture may be predicated on the vio-

St. 171. lation of an anti-trust statute which is un-
49. People v. American Sugar Refining Co., constitutional in some respects. State v.

7 R. & Corp. L. J. 83 ; Distilling, etc., Co. v. Shippers' Compress, etc., Co., 95 Tex. 603, 69
People, 156 111. 448, 41 N. E. 188, 47 Am. St. S. W. 58 [aifirming (Tex. Civ. App. 1902) 67
Eep. 200; People v. North River Sugar Refin- S. W. 1049].

ing Co., 3 N, Y. Suppl. 401, 19 N. Y. St. 853, 50. State v. Commercial Bank, 33 Miss.

16 N. y. Civ. Proc. 1, 22 Abb. N. Cas. (N. Y.) 474.

164 [affirmed in 54 Hun (N. Y.) 354, 7 N. Y. 51. Com. v. Commercial Bank, 28 Pa. St.

Suppl. 406, 27 N. Y. St. 282, 5 L. R. A. 386 383. See also Vincennes Bank v. State, 1

{affirmed but on another ground in 121 N. Y. Blackf. (Ind.) 267, 12 Am. Dec. 234.

582, 24 N. E. 834, 31 N. Y. St. 781, 18 Am. 52. See the reasoning of Shaw, C. J.,

St. Rep. 843, 9 L. R. A. 33)]. in Lumbard v. Stearns, 4 Cush. (Mass.).

For constitutional provisions affirming this 60.

principle see Ida. Const. 11, § 18; Mont. Const. 53. Vincennes Bank v. State, 1 Blackf,

1889, art. 15, § 20. (Ind.) 267, 12 Am. Dec. 234.
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ing its franchise, the reason of its existence ceases, and the state has a right to

resume the franchise granted.^

(vii) Fon Banking Corposation to Make Dividends While Refusing
Specie Pa yments. It has been held that the verdict of a jury, finding that a

banking corporation had made large dividends of profits, while they had refused

to redeem their notes in specie or anything else, entitled the state to a judgment
of ouster of its franchises. " If," said Holman, J., " they were, at the time of

those dividends, able to redeem their notes and refused to do so, it manifests a

fraudulent intention ; if they were then unable to redeem them, their conduct
shows a predetermination to continue so." ^

(viii) For Banking Corporation to Embezzle Deposits op United
States. Where a jury in a quo warranto proceeding found that a banking corpo-

ration, created by a charter granted by the legislature of Indiana, had embezzled
large sums of money deposited for safe-keeping by the United States, this was
held " a violation of the first principles of their charter," such as showed that they
coi\ld not be safely trusted with their franchises, and such as consequently entitled

the state to a judgment of ouster.^^

(ix) For Banking Corporation to Suspend Specie Payments. The
general refusal of a bank to redeem, in gold and silver coin of the United States,

its circulating notes, was frequently held, during the period of the existence of

state banks of issue, to be such a failure to discharge the obligations imposed
upon such a bank by its charter, defeating the essential ends for which it was
instituted, as entitled the state to a judgment ousting it of its franchises.^'

54. Vineennes Bank n. State, 1 Blackf.

(Ind.) 267, 12 Am. Dec. 234. The charter of

a debenture company which had set forth a
scheme for the sale of certificates redeemable
at the expiration of six years, with fifty per
cent in addition to the cash paid in, to come
exclusively from the interest on twenty-five

per cent of the payment, sixty-five per cent

of the payment being used to liquidate other

debentures maturing earlier, was annulled at

the suit of the state because of the impossi-

bility of the accomplishment of the scheme
and the certainty of disastrous results to in-

vestors, in other words, because the scheme
was fraudulent on its face. State v. New
Orleans Debenture Redemption Co., 51 La.
Ann. 1827, 26 So. 586; State v. Louisiana
Debenture Co., 51 La. Ann. 1795, 26 So.

592.

55. Vineennes Bank v. State, 1 Blackf.

(Ind.) 267, 276, 12 Am. Dec. 234.

56. Vineennes Bank {?, State, 1 Blackf.

(Ind.) 267, 12 Am. Dec. 234.

57. Vineennes Bank v. State, 1 Blackf.

(Ind.) 267, 12 Am. Dec. 234; Planters' Bank
V. State, 7 Sm. & M. (Miss.) 163; Commercial
Bank v. State, 6 Sm. & M. (Miss.) 599;
State V. State Bank, 1 Speers (S. C.) 433;
State f. Charleston Bank, 2 McMull. (S. C.)

439, 39 Am. Dec. 135; Townsends v. Eacine
Bank, 7 Wis. 185. See also Bank Com'rs v.

James Bank, 9 Paige (N. Y.) 457 (constru-

ing a statute subjecting banking corporations

to a forfeiture of their charters for allowing
their circulating notes to remain unpaid for

the period of twenty days, with the conclu-

sion that they must be left with the agent
of the bank until after the expiration of the
twenty days, or presented for payment a
second time after the expiration of that time)

;
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State V. Commercial Bank, 10 Ohio 535
(where it was held that the fact that the

legislature had provided a separate penalty
for this offense indicated a purpose that it

should not be groimd of a total forfeiture).

For a case where two five-dollar bills of a
bank were presented and redemption de-

manded in gold coin and the cashier refused
to redeem in other coin than in quarter dol-

lars of United States coinage see People v.

Dubois, 18 111. 333.

Other violations of duty by banking corpo-

lations.— For an early and profligate decision

to the effect that not the suspension of specie

payments, nor the taking of usurious inter-

est, nor expansions and contractions of cir-

culation, nor disproportionate loans to its

own officers, will entitle the state to a judg-
ment of ouster against one of its incorporated
banks, see State v. Commercial Bank, 10 Ohio
535. Contrast Vineennes Bank i". State, 1

Blackf. (Ind.) 267, 12 Am. Dec. 234. For a
decision to the effect that for a banking cor-

poration to receive from another such corpo-
ration the bills of the latter in exchange for
its own bills, with the purpose of paying them
out instead of specie, entitles the state to a
perpetual injunction at the suit of the bank
commissioners see Bank Com'rs 1>. Buffalo
Bank, 6 Paige (N. Y.) 497. For a, decision

to the effect that the bank commissioners of

a state were not entitled to an injunction re-

straining a bank from exercising its fran-

chises on the ground that it was so managing
its concerns as to defraud and endanger the
public, on the evidence of past mismanage-
ment, where there had been a readjustment of

its affairs with the approbation of such com-
missioners, see Bank Com'rs v. Rhode Island
Cent. Bank, 5 E. I. 12.
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(x) Fob Wateb-Supplt Company to Fail to Supply Wsolesome, Pume,
Deep-Well Water in Acgobdance With Charter and Contract. The
state may demand a judicial forfeiture of the charter of a water-supply company
which supplies river water instead of pure, wholesome, deep-well water as required

by its charter and its contract with the city, where such misconduct has continued
during four dry spells in the space of two years, notwithstanding its promise after

suit is begun that it will sink the additional wells necessary to afford an adequate
water-supply.^^

(xi) MIGRATING From State of Its Creation. It is sufficient ground for

the dissolution of a corporation that it has removed its principal place of busi-

ness and all of its agencies from the state of its creation, in contravention of the

policy of the state as evinced by its general system of legislation.^'

(xii) Failing to Keep Its Place of Business, Rooks, Etc., Within
State AS Required by Statute. Statutes exist in some of the states requiring

corporations to keep their offices for the transaction of business and the office of

their treasurer and their moneys within the state. A deliberate violation or

evasion of such a statute by a corporation will afford ground on which the state

may demand a forfeiture of its franchises.* For a failure for more than six

months to comply with such a statute the charter of a corporation was annulled.^'

But where a corporation failed to comply with the provisions of a general statute

requiring corporations to keep their books continually at their offices within the

state, but kept them a portion of the time at another office across the state line,

and produced them for inspection whenever required at its principal office within

the state, it was held that its conduct exhibited no ground for a forfeiture of its

charter.'^

(xiii) Unlawpul Granting of College Degrees. For an incorporated

medical college to confer degrees for a price, without regard to the qualification

of the applicant to practise medicine, is such an abuse and misuse of its franchises

as entitles the state to demand a revocation of them.**

5. Failure to Organize in Mode Prescribed by Charter or Statute— a. Distinc-

tion Between Substantial and Directory Provisions of Statutes. It may be con-

cluded, by analogy to what has preceded, that where the coadventurers enter upon
the business of the corporation, and hold themselves out as possessing the faculties

of a corporation, before they have complied, in the manner of effecting their

organization, with the substantial requirements of the governing statute, this will

be a just ground on which the state may -demand a judgment of ouster against

them ; and on the other hand that the failure to comply with an unimportant,

subsidiary, or directory provision, will not afford such a ground.^J/"

58. Capital City Water Co. v. Slate, 105 60. State v. Park, etc., Lumber Co., ' 58
Ala. 406, 18 So. 62, 29 L. R. A. 743, holding Minn. 330, 59 N. W. 1048, 49 Am. St. Rep.
that the right of the state to declare the for- 516.

feiture of the charter of a waterworks com- 61. State v. Topeka Water Co., 59 Kan.
pany for infractions of duty imposed by its 151, 52 Pac. 422.

charter and contract is not taken away by a 62. North, etc., Rolling-Stock Co. v. People,

provision in the contract that the city may 147 III. 234, 35 N. B. 608, 24 L. R. A,
rescind it if the company's works fail to meet 462.

its requirements. That the failure to act as a 63. Independent Medical College v. People,
corporation for eight years, and the attempted 182 111. 274, 55 N. E. 345 ; Illinois Health
sale by a water-supply company of all its University v. People, 166 111. 171, 46 N. E.
properties, the purchaser undertaking to ful- 737. But it has been held that the unlawful
fil its public duties, are wilful violations of granting of a diploma by a school of oste-

corporate duties and afiford groutnd of for- opathy is not cause for forfeiting its charter,

feiture of the vendor corporation see City where the act was done in good faith, under
Water Co. v. State, (Tex. Civ. App. 1895) 33 legal advice, and in the belief that it had the

S. W. 259. right so to grant the diploma. State v. Na-
59. Simmons v. Norfolk, etc.. Steamboat tional Osteopathy School, 76 Mo. App.

Co., 113 N. C. 147, 18 S. E. 117, 22 L. R. A. 439.

677, 37 Am. St. Rep. 614. Compare North, 64. Com. v. Central Pass. R. Co., 52 Pa.
etc., Rolling Stock Co. v. People, 147 111. 234, St. 506, irregularities in reorganization where
35 N. E. 608, 24 L. R. A. 462. the franchises had passed under a judicial
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b. Commencing Business Before Prescribed Amount of Capital Has Been
Raised. For a corporation to commence business before the amount of capital

has been raised which its charter or governing statute prescribes as a prerequisite to

its commencing business is a ground on which the state may demand a forfeiture

of its franchises."'

e. Failing to Fill Up Capital Before Expiration of Statutory Period. The
statutory provision that a " corporation shall be dissolved " on failure to pay
the capital stock within two years after incorporation makes it the imperative
duty of the court to declare the forfeiture in case the attorney-general exercises

his discretion to bring an action therefor, and leave to do so is given by the

court."*

d. Failing to File Amended Articles of Incorporation With Secretary of State.

Construing statutes, it has been concluded that a failure to file an amendment to

articles of incorporation with the secretary of state is not vital, and will not be
ground of forfeiting its franchises, if the amendment is not fundamental, such as

an amendment increasing the number of directors."

e. Failure to Compel Payment of Statutory Deposit. Again the failure to

comply with such a provision as that at the time of the subscription to the capital

stock each subscriber shall pay in cash five dollars on each share subscribed ^ is

not sufficient ground for the state to demand a judgment of ouster."*

f. Neglect to Sell Shares of Delinquent Subscribers. Nor is a departure from
the directions given in the statute to the agents of the state, in the proceeding tc

organize the corporation, or the neglect of the directors to sell the stock of a sub-

scriber who has not paid the calls made against it, as they are directed to do by
the charter, in itself, a ground of forfeiture.™

g. Corporators Failing to Perfect Legal Organization Proceeded Against
Individually as Usurpers. The true doctrine, indicated by many decisions, is that

the court does not in such a case bring its information against the corporsftion, for

that would recognize that it had acquired a legal existence as such ; but it brings

it against the individuals who are usurping the franchises ; and the judgment of

the court ousts them of the franchises which they pretend to exercise.'' In such

sale. When therefore a company incorporated innocent third persons. State v. Simonton,
to supply the city of Sau Francisco with 78 N. C. 57. Under this doctrine a number
water instituted a statutory proceeding to of adventurers can meet together and call

condemn land required for its purposes, and themselves a corporation and the state is

the owner of the land contested the appliea- powerless to interfere.

tion, on the ground that it was not a legal 65. State v. Debenture Guarantee, etc., Co.,

corporation because its articles of associa- 51 La. Ann. 1874, 26 So. 600; Eeg. v. Eastern
tion did not show " where the principal place Archipelago Co., 1 E. & B. 310, 17 Jur. 491,

of business of the company is to be located," 22 L. J. Q. B. 196, 18 Eng. L. & Eq. 167, 72

as required by the governing statute, it was E. C. L. 310 [affirmed in 23 L. J. Q. B. 82,

held that this was not a proper ground for 22 Eng. L. & Eq. 328]. So where the govern-

the dismissal of the petition, since it was a ing statute prescribed that no corporation

mere technical error and did not avoid the should continue to transact business beyond
act of incorporation. ZSe Spring Valley Water- the period of one year from the date of Its

works, 17 Cal. 132. Compare State v. Brad- organization unless its entire capital should

ford, 32 Vt. 50, judgment of ouster against be fully paid up in cash. People v. Leadville

village corporation granted on proof that a City Bank, 7 Colo. 226, 3 Fac. 214, opinion

majority of the electors voted against accept- by Stone, J.

ing the charter. There is a weak and un- 66. People v. Buffalo Stone, etc., Co., 131

tenable decision to the effect that the failure N. Y. 140, 29 N. E. 947, 42 N. Y. St. 753, 15

of the corporators named in the charter of a L. R. A. 240.

banking corporation to organize in compli- 67. Jackson v. Crown Point Min. Co., 21
ance with the charter, and their act of holding Utah 1, 59 Pac. 238, 81 Am. St. Eep. 651.

themselves out as a corporation without so 68. As to which see supra, VI, H, 13, a
organizing, makes them a corporation, even as et seq.

against the state; and that a judgment can- 69. Com. v. West Chester E. Co., 3 Grant
not be rendered in a proceeding by the state (Pa.) 200.

against such coadventurers to the effect that 70. State v. Commercial Bank, 6 Sm. &
they never were a corporation, the court pro- M. (Miss.) 218, 45 Am. Deo. 280.

ceeding partly on the ground that a judgment 71. See for an illustration State V. Brown,
of nullity would in some way work injury to 33 Miss. 500. See also State v. Barron, 57
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a proceeding against individuals it is not sufficient for them to show an act estab-

lishing a corporation, and that they are members of it, in virtue of which they

use the franchises mentioned in the information ; but they must also show that

the corporation is in such a state of organization as to authorize the use of the

franchises and privileges which they are charged to have usurped, and that they

are empowered by the corporation to do the acts complained of.'^

h. Constitutional and Statutory Ppovisions Annulling Charters Where Organi-

zation Has Not Taken Place. Constitutional and statutory provisions have been
enacted in some of the states declaring all existing charters ipso facto forfeited

where a hona fide organization has not taken place thereunder,''^ and prohibiting

the legislature from remitting the forfeiture of any corporate charter.''*

i. Frauds Committed in Organizing. The fact that in the organization of a

corporation a single subscriber and the appraisers committed a fraud upon the

corporation, by allowing such subscriber stock on insufficient security, affords no
ground for dissolving the company, unless the directors who accepted the security

were privy to the fraud.'''

6. Other MiS'Prisions Not Sufficiently Serious to Demand Forfeiture of Cor-

porate Franchises. It has been held that the franchises of a corporation will not

be forfeited by reason of its failure to list its property within the state for taxa-

tion ;
''^ by reason of its failure to comply with a statute requiring a corporation to

display a sign at its principal office advising the public of the location of such
office, where the business of the corporation involves no dealing with the general

public, but only with the railroad company to which the cars which it supplies,

are leased;'" or by reason of its having loaned money upon the debentures of

another corporation whose charter the state has set aside, or guaranteed such
debentures, where the lending 'corporation had no legal connection with the

debenture company.'^'

D. Ipso Faeto Forfeitures of Charters and De Faeto Dissolutions—
1. Acts and Neglects Which Operate Ipso Facto to Dissolve Corporations— a. Acts
or Neglects Which Create Incapacity to Revive or Resuscitate Corporation. Gen-
erally stated any circumstance or collection of circumstances which creates an

incapacity to revive or resuscitate the powers of a corporation operates in law
i^so facto as a dissolution of it. In a learned opinion Chancellor Walworth clas-

sified the circumstances as follows :
" 1st. The absence of the necessary officers

who are required to be present, when the deficiency is supplied, or their incapac-

ity or neglect to do some act which is requisite to the validity of the appoint-

ment ; 2d. The want of the necessary corporators who are required to unite in the

appointment ; 3d. The want of the proper persons from whom the appointment
is to be made." "'^

N. H. 498; People v. Rensselaer, etc., R. Co., rights of way. People v. Mt. Shasta Mfg.
15 Wend. (N. Y.) 113, 30 Am. Dec. 33. Co., 107 Cal. 256> 40 Pac. 391.

73. State v. Brown, 33 Miss. 500. 76. North, etc.. Rolling Stock Co. v. People,

73. See for example Mo. Const. (1875), 147 111. 234, 35 N. B. 608, 24 L. R. A. 462.

art. 12, § 1. 77. North, etc.. Rolling Stock Co. v. People,

74. Mo. Const. (1875), art. 12, § 3. Evi- 147 111. 234, 35 N. E. 608, 24 L. R. .k.

dence to support a finding that a corporation 462.

had organized and commenced business within 78. State v. Debenture Guarantee, etc., Co.,

one year after the date of its incorporation 51 La. Ann. 1874, 26 So. 600. That a clause

see People v. Rosenstein-Cohn Cigar Co., 131 in a charter prohibiting a dissolution of the

Cal. 153, 63 Pac. 163. corporation until its debts are paid does not
75. King V. Sea Ins. Co., 26 Wend. (N. Y.) prevent the state from proceeding to demand

62. A corporation formed for the general its dissolution for violations of its charter,

purpose of manufacturing lumber and oper- but merely prevents the corporation from dis-

ating a sawmill will not be ousted of its fran- solving itself before the expiration of its

chise because the corporation was not con- charter without paying its debts, see Vin-

stituted as railroad corporations are required cennes Bank v. State, 1 Blackf. (Ind.) 267, 12

to be, although one purpose named in the Am. Dec. 234.

articles is to buy, lease, sell, mortgage, and 79. Philips v. Wickham, 1 Paige (N. Y.)

otherwise deal in railroads, tramways, and 590, 597. In support of this text he added

[XXI, D, 1, a]
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b. Dissolution by Injunction Against Corpoi'ation Made Perpetual — (i) ZiV

General. Under statutory systems a corporation is deemed dissolved for all

purposes when an injunction against the exercise of its franchises is made per-

petual, in statutory proceedings to dissolve it and wind it up by means of a
receiver,*" and not until then.^'

(ii) Judgments Valid in Suits Instituted Before Proceedings For
Injunction. On the other hand judgments and executions obtained against a
corporation, and sales of corporate property thereunder, before any proceedings
have been instituted to obtain a judgment or decree declaring a surrender of the
corporate franchises and a dissolution of the corporation, are valid, and the pur-

chasers at such sales acquire good titles.*^

2. Acts and Neglects Which Do Not Ipso Facto Operate to Dissolve Corpora-
tions— a. Mere Non-User of Corporate Powers. A corporation is not i^so facto
dissolved for all purposes by merely neglecting to exercise its corporate powers,
so long as the possibility remains of resuming them.^^

b. Omission to Elect Direetors. The mere omission to elect directors, trustees,

or other corporate officers does not of itself work a dissolution of the corpora-
tion, so long as the possibility of restoring the governing body by an election or
otherwise remains in the members ; and especially in view of the general rule of
law that existing directors, trustees, and officers hold over until their successors

the following :
" The case of The Corporation

of Banbury, before referred to [10 Mod. 346],
appears to be one of the first description.

And the case cited from Eolle, and that put
by Chief Baron Comyn, as well as Eex v.

Pasmore, 3 T. E. 199, 1 Rev. Eep. 688, and
The Corporation of Maidstone, and The Bor-
ough of Teverton, referred to in that case, all

appear to belong to the two last classes of

cases. The statute 11 Geo. I, i;. 4 (15 Stat,

at L. 178) has provided for the first class of

cases; but the sixth section of the act ex-

pressly excludes the second class, and no pro-
vision is made for cases of the third class.

The result of an examination of all the cases

on this subject is the principle so ably and
successfully contended for by Serjeant East,
in The King t). Pasmore, that if the corpora-
tors have the power in themselves to supply
the deficiency in their body, their rights are

not extinguished, but only dormant. If how-
ever that power is gone, and they cannot act
until the deficiency is supplied, the corpora-
tion is dissolved. In the language of Lord
Mansfield, this is not a forfeiture for non-
user, but is a consequence of law. ' The cor-

poration is dead, and not barely asleep.'

"

Illustration.— A savings-bank corporation
which had paid its depositors, sold out its

assets and good-will, and had done no busi-

ness for sixteen years, but which subsequently
changed its name and place of business, and
exercised its corporate powers without objec-

tion on the part of the state, was not incapac-
itated from so doing by reason of the non-
user of its franchises, but was at least a de
facto corporation. Eichards v. Minnesota
Sav. Bank, 75 Minn. 196, 77 N. W. 822.

80. Dane v. Young, 61 Me. 160; Wiswell
V. Starr, 48 Me. 401.

81. Mickles v. Eochester City Bank, 11

Paige (N. Y.) 118, 42 Am. Dec. 103, per
Walworth, Ch.

[XXI, D, 1, b, (I)]

82. Mickles v. Eochester City Bank, 11

Paige (N. Y.) 118, 42 Am. Deo. 103.

83. District of Columbia.— Brown v. Dela-
field Cement Co., 1 App. Cas. 232, 21 Wash.
L. Eep. 653, but may constitute a ground
for forfeiting its charter in a proceeding
brought by the state.

Maine.— St. Albans Baptist Meeting-House
V. Webb, 66 Me. 398; Rollins v. Clay, 33 Me.
132.

Maryland.— State University v. Williams,
9 Gill & J. 365, 31 Am. Dec. 72.

Massachusetts.— Eussell v. McLellan, 14
Pick. 63.

Montana.— Morrison v. Clark, 24 Mont.
515, 63 Pac. 98, failure of a mining company
which has filed a certificate of incorporation,

to hold meetings of shareholders and com-
mence business does not invalidate a convey-
ance of mining claims to the corporation.
New Jersey.— A non-user even for twenty

years has been held not per se evidence of an
abandonment by a corporation of its fran-

chises, although it is a relevant fact to be
considered in determining tnB~question. Eari-
tan Water-Power Co. v. Veghte, 21 N. J. Eq.
463.

New York.— Atty.-Gen. v. Niagara Bank,
Hopk. 354.

Texas.— Moseby v. Burrow, 52 Tex. 396.

Vermont.— Brandon Iron Co. v. Gleason,
24 Vt. 228.

Wisconsin.—Atty.-Gen. v. Superior, etc., E.
Co., 93 Wis. 604, 67 N. W. 1138, but a non-
user merely furnishes a basis for judicial ac-

tion in declaring its franchises forfeited.

On the other hand where a chapter of Free
Masons disposed of all their property and
held no meetings and elected no ofiicers for

twenty-three years this was held to dissolve

it in such a sense as placed it beyond the
power of the state chapter to restore it to

life. Strickland v. Frichard, 37 Vt. 324.
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are lawfully chosen.^ The highest American court has declared this principle

with regard to an eleemosynary corporation ;
^ and the reasons are stronger for so

holding in the case of a joint-stock corporation. In the latter case the board of

directors or other managers or officers do not form an integral part of the corpo-

ration ; and therefore the omission to elect them will operate merely to suspend
the powers of the corporation for the time being, since it cannot act without

them, but a subsequent election will restore its functions.^* The conclusion is

unavoidable, where the charter expressly provides that in case of the failure to

elect directors at the prescribed time the old directors shall continue in the offices

until their successors are elected ;
^ but it is not at all necessary to the conclusion

that there should be such a charter provision.^

e. Failure to Reelect Ministerial Offleers. It is scarcely necessary to add that

a dissolution of a corporation does not arise from a failure to reelect officers at

the proper periods, when the corporate offices are in fact filled and th'eir functions

exercised by officers de facto ; for in such a case it is clear that a new election

may be had.^jk Where there is a statute providing that in case of a suit against a

corporation which has failed to elect directors service may be had on the late

proper officers, such a failure will not of course prevent the recovery of a judg-

ment against the corporation."',

d. Resignation of Corporate Offleers. For stronger reasons it must be appar-

ent that the mere resignation of all the officers of a corporation does not work a
dissolution of the corporation, so long as the possibility remains of again filling

the offices by an election or otherwise.'*

e. Cessation of Business and Assignment For Creditors. The mere fact that

a corporation ceases its business and makes an assignment of all its property to a

trustee for the payment of its debts,'^ and thereafter discontinues for several years

to hold annual meetings and to choose directors,'^ does not work a dissolution so as

to disable it from maintaining an action on an evidence of indebtedness due to

84. Arhansas.— Searcy v. Yarnell, 47 Ark.
269, 1 S. W. 319, where there is a by-law pro-

viding that those elected shall serve until

their successors are elected and qualified ac-

cording to law.

Connecticut.— Evarts v. Killingworth Mfg.
Co., 20 Conn. 447.

Illinois.—-Baker v. Bacli;us, 32 111. 79.

Massachusetts.— Knowlton v. Ackley, 8

Cush. 93 ; Boston Glass Manufactory v. Lang-
don, 24 Pick. 49, 35 Am. Dec. 292.

Michigan.— Cahill v. Kalamazoo Mut. Ins.

Co., 2 Dougl., 124, 43 Am. Dec. 457.

Mississippi.— Harris i: Mississippi Valley,

etc., E. Co., 51 Miss. 602; Smith v. Natchez
Steamboat Co., 1 How. 479.

Missouri.— St. Louis Domicile, etc., Assoc.

V. Augustin, 2 Mo. App. 123.

New Jersey.—Hoboken Bldg. Assoc, v. Mar-
tin, 13 N. J. Eq. 427.

NeiD York.—^AU Saints Church v. Lovett,

1 Hall 191 ; Allen v. New Jersey Southern B.

Co., 49 How. Pr. 14; People v. Eunkle, 9

Johns. 147.

Pennsylvania.— Com. v. CuUen, 13 Pa. St.

133, 53 Am. Dec. 450; Rose v. Roseburg, etc..

Turnpike Co., 3 Watts 46; Lehigh River

Bridge v. Lehigh Coal, etc., Co., 4 Rawle 9,

26 Am. Dec. 111.

Tennessee.— Blake v. Hinkle, 10 Yerg. 218.

United States.— Vincennes University v.

Indiana, 14 How. 268, 14 L. ed. 416.

Compare Ward v. Sea Ins. Co., 7 Paige

(N. Y.) 294.

85. Vincennes University v. Indiana, 14
How. (U. S.) 268, 14 L. ed. 416.

86. Boston Glass Manufactory v. Langdon,
24 Pick. (Mass.) 49, 35 Am. Dec. 292; Rose
V. Roseburg, etc.. Turnpike Co., 3 Watts
(Pa.) 46. See Colchester v. Seaber, 3 Burr.
1866, 1 W. Bl. 591.

87. Cahill v. Kalamazoo Mut. Ins. Co., 2
Dougl. (Mi'ch.) 124, 43 Am. Dec. 457; Slee v.

Bloom, 5 Johns. Ch. (N. Y.) 366.

88. Cahill v. Kalamazoo Mut. Ins. Co., 2
Dougl. (Mich.) 124, 43 Am. Dec. 457; People
V. Runkle, 9 Johns. (N. Y.) 147.

89. Vernon Soc. v. Hills, 6 Cow. (N. Y.)

23, 16 Am. Dec. 429; Philips v. Wickham, 1

Paige (N. Y.) 590; Slee v. Bloom, 5 Johns.

Ch. (N. Y.) 366; Lehigh River Bridge v.

Lehigh Coal, etc., Co., 4 Rawle (Pa.) 9, 26
Am. Dec. 111.

90. Blake v. Hinkle, 10 Yerg. (Tenn.) 218.

That the omission of a corporation to elect a
clerk during the year previous to incurring

the debt sued on will not be a good defense

by a shareholder in a proceeding to make him
personally liable for a debt of the corporation

see Knowlton v. Ackley, 8 Cush. (Mass.) 93.

91. Muscatine Turn Verein v. Eunck, 18
Iowa 469.

92. De Camp v. Alward, 52 Ind. 468 ; Bos-
ton Glass Manufactory v. Langdon, 24 Pick.

(Mass.) 49, 35 Am. Dec. 292.

93. Boston Glass Manufactory v. Langdon,
24 Pick. (Mass.) 49, 35 Am. Dec. 292; Bran-
don Iron Co. V. Gleason, 24 Vt. 228.

[XXI. D, 2, e]
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it. This position is of course more clear where the deed of assignment contains

clauses which contemplate the future existence of the corporation, as where it

covenants that the corporation will make any further conveyance and assurance

which may become necessary, and will do and perform any other and further act

which may be required to enable the assignees fully to execute their trust.'*

f

.

Sale OF Disposal of AU Its Property— (i) In Oenebal. The sale or dis-

posal by a corporation of all its property does not of itself work such a dissolution

of the corporation as disables it from thereafter exercising its corporate powers,
although it may have the effect,of substantially destroying the object for which
the corporation was created;'^ but it may be regarded as a de facto dissolution

for the purpose of letting in the rights of creditors against shareholders.'^ As the
property of a corporation does not belong to the shareholders, but to the ideal

body, a corporation does not lose its existence, so as to authorize forfeiture of its

charter, merely because individual shareholders sell a majority of its stock to

another corporation, even though the latter undertakes to exercise control over its

property by mortgaging it."

(ii) Judicial Sale of All Cobpoeate Property. For the same reason a
judicial sale of all the property of a corporation does not ipsofacto work a disso-

lution of the corporation,'^ since it does not pass its primary franchise, that of
being a corporation ; but merely passes its secondary franchise, that is to say, its

right to carry on the business for which it was created ; " although in case of
the judicial sale of all the corporate property and franchises of a railroad com-
pany, the court may be justified in administering the assets of the corporation as if

a legal dissolution had occurred.^

g. Mere Cessation of Active Business— (i) In General. The dissolution of

a corporation is not necessarily implied from its mere cessation of active business.'

(ii) Suspending Business For One Year Under Statutes. Statutes exist

declaring in substance that a corporation which suspends its business for one whole
year shall be deemed dissolved for the purpose of letting in the rights of its

creditors. Such a suspension has been held not to create a dissolution of the cor-

poration ipso facto and for all purposes, but merely to furnish a ground for a

94. Boston Glass Manufactory v. Langdon, mann, 11 Mo. App. 550; Slee v. Bloom, 19
24 Pick. (Mass.) 49, 35 Am. Dec. 292. Johns. (N. Y.) 456, 10 Am. Dee. 273. See

95. Illinois.— Reichwald v. Commercial also supra, VIII, P, Ij e, (i) et seq.; infra.
Hotel Co., 106 HI. 439. XXI, D, 3, b, (i) et seq.

Kansas.— Attica State Bank v. Benson, 8 97. Com. v. Punxsutawney Water Co., 197
Kan. App. 566, 54 Pac. 1037 (bank trans- Pa. St. 569, 47 Atl. 843.
ferring all its assets to another corporation) ; 98. Smith v. Gower, 2 Duv. (Ky.) 17.
Eureka Light, etc., Co. v. Eureka, 5 Kan. 99. See supra, XVI, C, 1. It has, how-
App. 669, 48 Pac. 935 (sale by a street rail- ever, been held that the sale of a railroad in
way company of all its property, and the a proceeding to enforce a lien reserved to
failure to elect new directors for about two the state operates a dissolution of the cor-
years or to hold any meeting of the directors poration because it totally destroys the end
or officers within the same period of time, and object for which it was created. Moore v.

and the non-residence of all officers and di- Whiteomb, 48 Mo. 543; Opinion of Judges,
rectors but one). 37 Mo. 129. See also Reynolds v. Cridge, 11

Kentucky.— Smith v. Gower, 2 Duv. 17. Pa. Co. Ct. 306, holding that a sale upon
Maryland.—State v. State Bank, 6 Gill & J. execution of all the property and franchises

205, 26 Am. Dec. 561. of a corporation extinguishes the corporation
Massachusetts.— Russell v. McLellan, 14 and prevents the obtaining of a valid judg-

Pick. 63. ment against it.

Missouri.— Kansas City Hotel Co. v. Sauer, 1. Toledo, etc., R. Co. v. Continental Trust
65 Mo. 279; Powell IJ. North Missouri R. Co., Co., 95 Fed. 497, 36 C. C. A. 155 [rehearing
42 Mo. 63; Hill v. Fogg, 41 Mo. 563. denied in 96 Fed. 784, 37 C. C. A. 587, modi-

'sew Jersey.— New Jersey Zinc Co. v. New fying 82 Fed. 642, and 86 Fed. 929].
Jersey Franklinite Co., 13 N. J. Eq. 322. 2. Kansas City Hotel Co. v. Sauer, 65 Mo.

Seio York.— Bradt v. Benedict, 17 N. Y. 279 ; State Nat. Bank v. Robidoux, 57 Mo.
93; Brinckerhoflf v. Brown, 7 Johns. Ch. 217; 446; Butchers', etc.. Bank v. Pulitzer, 11 Mo
Barclay v. Talman, 4 Edw. 123. App. 594; Law v. Rich, 47 W. Va. 634, 35
06. McDonnell v. Alabama Gold L. Ins. S. E. 858 (unless by resolution of the share-

Co., 85 Ala. 401, 5 So. 120; Kehlor v. Lade- holders to discontinue business).
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Tudgment of dissolution in a proper proceeding prescribed for that purpose.^/
Sucn a suspension of business operates as a dissolution for the purpose of enabling

creditors to proceed against shareholders, but for all other purposes the corpora-

tion continues in existence, and may be sued and may defend actions as before,

and service of process may be had upon, or may be accepted by, the same officers

as before.* The suspension of business contemplated by such a statute is a sus-

pension of the ordinary business for which the corporation was organized. If

this business has been suspended for the period of one year the corporation is dis-

solved for the purpose of letting in suits by creditors against its shareholders,

although it may have during that time transacted such business as was necessary

or incidental to the winding-up of its affairs.'

h. Insolvency and Its Incidents— (i) In OnitEiitAL. Neither the insolvency of

a corporation nor the circumstances which usually attend an insolvency, such as

the appointment of a receiver, work a dissolution of the corporation, so as to dis-

able it from exercising its corporate powers and using its corpoi^ate name for the
purpose of protectiiig the rights of those beneficially interested in its assets and
business,ysince the possession of property is not essential to the existence of a

corporation.''

(ii) Appointment of Rmgeiyem. A. corporation is not therefore dissolved

because a receiver of its assets has been appointed by reason of its insolvency,

unless the court appointing the receiver has, under the authority of a statute,

issued an injunction against the exercise of its franchises, which injunction is

made tantamount to a dissolution.^

i. Consolidation With Another Corporation. The union or consolidation of

two corporations does not work such a dissolution of either of them as abates a

pending action,' although it may require an amendment of the pleadings for the

purpose of keeping the records straight.'"

j. Resolution of Directors to Wind Up as Trustees. It has been held that the

fact that the directors of a corporation resolved to notify the shareholders that

the affairs of the corporation should be at once wound up by the directors acting

as trustees under the statute, and that a meeting should be called to ratify the

action of the directors, is not evidence that the corporation was dissolved, nor did

it show that a subsequent call upon stock by the directors was invalid.'^

k. Breach of Conditions Subsequent Named in Charter. The breach of a con-

dition subsequent named in a corporate charter will not operate as a,n ispofacto

a. Atty.-Gen. v. Superior, etc., E. Co., 93 dissolution of the corporation or its destruc-

Wis. 604, 67 N. W. 1138. tion.

4. Whitman v. Citizens' Bank, 110 Fed. New Jersey.— Kirkpatrick v. State Bd. As-

503, 49 C. C. A. 122. sessors, 57 N. J. L. 53, 29 Atl. 442, does not
5,. Brigham v. Nathan, 62 Kan. 243, 62 work its dissolution so as to affect its lia-

Pac. 319. bility to taxation.

6. Pondville Co. v. Clark, 25 Conn. 97; New Jorh.— Denike v. New York, etc.,

Catlin V. Eagle Bank, 6 Conn. 233; Boston Lime, etc., Co., 80 N. Y. 599; Moran v.

Glass Manufactory v. Langdon, 24 Pick. Lydecker, 27 Hun 582; Davenport v. Buffalo,

(Mass.) 49, 35 Am. Dec. 292; Nimmons v. etc.. City Bank, 9 Paige 12.

Tappan, 2 Sweeny (N. Y.) 652; Hoyt v. Shel- Texas.— Moseby v. Burrow, 52 Tex. 396.

den, 3 Bosw. (N. Y.) 267. Vermont.— Dewey v. St. Albans Trust Co.,

7. Boston Glass Manufactory v. Langdon, 56 Vt. 476, 48 Am. Rep. 803.

24 Pick. (Mass.) 49, 35 Am. Dec. 292. Evidence that a corporation has become in-

8. Colorado.— Steinhauer v. Colmar, 11 solvent and has ceased to do business does not

Colo. App. 494, 55 Pac. 291. support an allegation that it has become dis-

Massachusetts.—Boston Glass Manufactory solved. Butchers', etc.. Bank v. Pulitzer, 11

V. Langdon, 24 Pick. 49, 35 Am. Dee. Mo. App. 594.

292. ^ 9. Baltimore, etc., R. Co. v. Musselman,
Koniona.— State v. Second Judicial Dist. 2 Grant (Pa.) 348. See also supra, III, D,

Ct., 22 Mont. 220, 56 Pac. 219 [citvng Decker 1, b et seq.

V. Gardner, 124 N. Y. 334, 26 N. E. 814, 36 10. Kinion v. Kansas City, etc., R. Co., 39

N. Y. St. 267, 11 L. R. A. 480], holding that Mo. App. 574.

the appointment of a receiver of a corpora- 11. Lucas Market Sav. Bank v. GoldsoU,

tion pendente Ute does not necessarily mean 8 Mo. App. 596.

[83] [XXI, D, 2, k]
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dissolution of the corporation, although it may afEord ground on which the state

may maintain a judicial proceeding for that purpose.^'

1. Operation of Constitutional Provisions Affecting Charters Where Organiza-

tion Has Not Taken Place. Provisions have been inserted in several modern
state constitutions affecting all existing charters or grants of special or exclusive

privileges where the grantees have not organized and commenced business in good
faith at the time of the adoption of the constitution.'' Such a provision has been

held not to annul the existence of a corporation created under general laws,

although it had omitted to commence business prior to the adoption of the consti-

tution.'* Sach a provision did not extend to the case of a railway or turnpike

corporation fully organized and doing business at the time of the adoption of the

constitution, although it had subsequently an added privilege not theretofore

exercised, so as to prevent it from exercising such a privilege.'^

m. Failure to Keep Alphabetical List of Shareholders. A corporation is not

ipso facto dissolved by any species of misprision, which consists in a violation of

the statute governing its existence, until the state supervenes and demands and
receives a judgment of dissolution. Therefore the mere failure of a corporation

to keep in its office an alphabetical list of its shareholders, showing their resi-

dences, the number of their respective shares, and the amounts which each has

paid in, does not of itself work a dissolution of the corporation.'^

3. Dissolution For Certain Purposes but Not For Others— a. In General. It

has not escaped the observation of capable judges that the dissolution of a corpo-

ration sometimes means an annulment of its franchises or a termination of its

existence, and sometimes a mere judicial act which alienates its property and sus-

pends its business without terminating its existence ; so that the corporation may
for certain purposes be considered as dissolved so far as to be incapable of doing
injury to the public, while it yet retains vitality so far as essential for the pro-

tection of the rights of others."

b. De Facto Dissolution For Purpose of Effectuating Rights of Creditors—
(i) In Genemal. For the purpose of effectuating the rights of creditors in admin-
istering statutes which provide that for all debts of corporations of certain descrip-

tions, due and owing at the time of their dissolution, the persons then composing
the corporation shall be liable to the extent of their respective shares of stock

lield therein to its creditors, it has often been held that a corporation may do or

suffer acts to be done which amount in contemplation of law to a surrender of its

franchises ; and that if it suffers acts to be done which have the effect of destroy-

ing the end and object for which it was created this will be equivalent to a sur-

render of its rights and will work its dissolution.'^

(ii) Where CoBPOBATioN AssEMTS Its Own Existence. This doctrine has

no just application, in a litigation by or against a corporation, where the

corporation itself asserts the fact of its own existence.'^

12. See supra, XXI, A, 6, b, (l) et seq. 16. Baker v. Backus, 32 111. 79.

Compare XXI, C, 4, c, (l) et seq. 17. In re Independent Ins. Co., 13 Fed. Cas.

Of this nature is a failure to comply with No. 7,017, 1 Holmes 103.

a provision in the charter of a bridge com- 18. Perry v. Turner, 55 Mo. 418; State

pany that the company should give a bond Sav. Assoc, v. Kellogg, 52 Mo. 583; Moore v.

for the completion of the bridge within a lim- Whiteomb, 48 Mo. 543 ; Dryden v. Kellogg,

ited time, where this was not in terms pre- 2 Mo. App. 87; Briggs v. Penniman, 8 Cow.

scribed as a condition precedent. Enfield (N. Y.) 387, 18 Am. Dec. 454 [affirming

Toll Bridge Co. v. Connecticut Eiver Co., 7 1 Hopk. (N. Y.) 300]; Slee v. Bloom, 19

Conn. 28. Johns. (N. Y.) 456, 10 Am. Dec. 273. Com-
13. See for example Mont. Const. (1889), pare La Grange, etc., E. Co. v. Rainey, 7

art. 15, § 1; Pa. Const. (1874), art. 16, § 1. Coldw. (Tenn.) 420.

14. Morrison v. Clark, 24 Mont. 515, 63 19. La Grange, etc., R. Co. v. Rainey, 7

Pac. 98. Coldw. (Tenn.) 420. Chancellor Kent, in his

15. Philadelphia, etc., R. Co.'s Appeal, 187 Commentaries, has carefully pointed out what
Pa. St. 123, 40 Atl. 967, 42 Wkly. Notes Cas. he deems to be a just limitation of the doc-

(Pa.) 419. trine of the celebrated case of Slee v. Bloom,
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(in) Wben Corporate Election Will Not Pbuvent Dissolution. On
the other hand where it is necessary in order to give effect to the rights of

creditors against shareholders, to treat the corporation as dissolved, under a

principle already stated,^ it is held that the mere election of trustees for the

purpose of keeping the corporation in existence will not be deemed to have
prevented such a dissolution. ^

e. Dissolution For Purpose of Taxation. A corporation may cease to exist

de facto for the purpose of taxation, although it has not been dissolved in a

judicial proceeding.'''

4. Judicial Proceedings With Respect to De Facto Corporations. By analogy
to the general rule of pleading in civil actions against corporations, it has been
held that where an information in the nature of a writ of quo warranto proceeds
against a corporation by its corporate name, this fact admits its existence as a

corporation.^' But where a corporation exists de facto, the state is at liberty to

treat it as such and to bring it into court as a jjarty defendant in its corporate

character, without making its members parties, for the purpose of obtaining a
decree against it annulling its charter on the ground that the corporation was
illegal because made for an illegal purpose.^

E. Voluntapy Surrender of Franchises and Voluntary Dissolutions—
1. Dissolution by Voluntary Surrender of Franchises— a. In General. As already
seen ^ one of the recognized modes by which a corporation may be dissolved is a

voluntary surrender of its franchises.'S^*^^^

b. Acceptance by State — (i) In General. The dissolution of a corporation

may be effected by the concurrent act of the state and the corporation, the corpo-
ration surrendering and the state accepting the surrender of its franchises, without
the intervention of any judicial proceedings for that purpose." Even in the case

of a corporation chartered for the performance of public duties, the legislature

may at pleasure release it from the performance of those duties and allow the
transfer of them to another corporation.''*

(ii) Whether Aooeptanoe bt State Necessary— (a) In General. The
doctrine is frequently announced in judicial decisions that a corporation cannot
dissolve itself by a mere corporate act, or by the vote of a majority of its mem-
bers, so as to escape its responsibilities or liabilities,'*' but that a surrender of its

franchises by a corporation must in order to be effective be followed by an accept-

ance on the part of the state.'" It is added that, to make the surrender, by the

19 Johns. (N. Y.) 456, 10 Am. Deo. 273, 24. New Orleans Debenture Kedemption
which is that it is merely a doctrine devised Co. v. Louisiana, 180 U. S. 320, 21 S. Ct. 378,
to save the rights of creditors and that it 45 L. ed. 550.

does not apply in other cases. 2 Kent Comm. 25. See supra, XXI, A, 2.

311. 26. McMahan v. Morrison, 16 Ind. 172, 79
20. See supra, VIII, P, 1, e, (I) et seq. Am. Dec. 418; Washington, etc.. Turnpike
21. Briggs V. Penmiman, 8 Cow. (N. Y.) Eoad v. State, 19 Md. 239; People v. 01m-

387, 18 Am. Dec. 454 [a/^rmins' Hopk. (N. Y.) stead, 45 Barb. (N. Y.) 644; Mumma v.

300]. Potomac Co., 8 Pet. (U. S.) 281, 8 L. ed. 945.

22. Thus it has been held under taxing 27. Savage v. Walshe, 26 Ala. 619.

laws of New York that a bank is not taxable 28. Lauman v. Lebanon Valley E. Co., 30
during the period of six years allowed by the Pa. St. 42, 72 Am. Dec. 685, holding that a
statute (N. Y. Laws fl859), c. 236), after single shareholder cannot object, although he
the redemption of ninety per cent of its cir- cannot be compelled to take stock in the new
culation, for closing its business, if it has per- company.
manently ceased to transact any banking busi- 29. Portland Drp Dock, etc., Co. v. Port-

ness. By ceasing to act as a bank it loses land, 12 B. Mon. (Ky.) 77; Polar Star Lodge
its character as such, and is no longer deemed No. 1 v. Polar Star Lodge No. 1, 16 La. Ann.
to exist as a bank for purposes of taxation. 53; Curien v. Santini, 16 La. Ann. 27; Ee-
Metealf v. Messenger, 46 Barb. (N. Y.) vere V. Boston Copper Co., 15 Pick. (Mass.)
325. ' 351 ; Town v. Eiver Eaisin Bank, 2 Dougl.

23. State v. Hannibal, etc., Gravel Eoad (Mich.) 530. Contra, McCurdy v. Myers, 44
Co., 37 Mo. App. 496; People v. Eensselaer, Pa. St. 535.

etc., E. Co., 15 Wend. (N. Y.) 113, 30 Am. 30. Georjiia.— Mechanics' Bank v. Heard,
Deo. 33. 37 Ga. 401.
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corporators, of their charter of incorporation effectual, a record of the acceptance

must be made.'^

(b) Doctrine Not Applicable to Corporations Created For 8i/ricfly Pri/uate

Purposes. It must be obvious that an acceptance by the state of the surrender

of corporate franchises is not necessary in the case of corporations created for

strictly private purposes and which have not assumed the performance of any
public duties, but which do not differ, except in form of organization, from unin-

corporated joint-stock companies or business partnerships, in the continuation of

which the state has no interest ; but such a corporation may dissolve itself by the

voluntary action of its members without the consent of the state.^^

(c) State Without Means to Compel Private Corporation to Remain in
Existence. This may be the conclusion when it is considered that the law affords

no means by which the state can compel a private corporation to remain in exist-

ence for the purpose of discharging those duties in consideration of which its

corporate franchises have been granted. The state may indeed compel the per-

formance of minor or incidental duties by a corporation, which it has assumed
under its charter, such as the operating by a railroad company of a branch rail-

road,^ or the establishing and maintaining of a station at a particular place ; ^ it

may compel it by mandamus to restore a part of its railroad which it has disman-
tled ;

^ and it may demand- in a judicial proceeding a forfeiture of its franchises in

whole or in part for refusing so to do.^*

(d) Corporations Dissolved iy Mere Ahandonment a/nd Non - User of Their
Franchises. This must also be the conclusion when it is further considered that

a corporation may be dissolved by a voluntary surrender of its franchises, evi-

denced by its mere abandonment and non-user of them, without any formal tender

of them to the state or acceptance of them by the state, for the purpose of effectu-

ating the remedy of its creditors against its shareholders, as has been adjudged in

numerous decisions, which have been already much considered.^ And while the

facts showing such a surrender are not available for the purpose of proving a

dissolution of a corporation, in order to defeat an action brought in its name,^
yet without special reference to the rights of creditors it is clear upon principle

and authority that a corporation may become defunct for all purposes by its own
voluntary act, or rather by the voluntary act or neglect of its members, and that

it does become defunct for all purposes, whenever there has been an abandonment

Indiana.— Harris v. Muskingum Mfg. Co., one attempt to procure its own dissolution,

4 Blackf. 267, 29 Am. Dee. 372. may be enjoined from taking any proceeding
Massachusetts.—Boston Glass Manufactory to that end, or for the appointment of a re-

's;. Langdon, 24 Pick. 49, 35 Am. Dec. 292. ceiver of its effects, or for the distribution
New York.— New York Marbled Iron of such effects among its shareholders or any

Works 17. Smith, 4 Duer 362. other persons, or from making any distribu-

Wisconsin.—^Atty.-Gen. v. Superior, etc., R. tion or transfer of any of its effects. Fisk
Co., 93 Wis. 604, 67 N. W. 1138, holding that v. Union Pac. E. Co., 9 Fed. Gas. No. 4,830,
consent of the state to the surrender in some 10 Blatchf. 518.

form is necessary before the surrender can 37. McMahan v. Morrison, 16 Ind. 172, 79
work a dissolution of the corporation. Am. Dec. 418; Washington, etc.. Turnpike

31. Norris v. Smithville, 1 Swan (Tenn.) Road v. State, 19 Md. 239; Briggs v. Penni-
164. man, 8 Cow. (N. Y.) 387, 18 Am. Dec. 454;
32. Merchants', etc.. Line v. Waganer, 71 Slee v. Bloom, 19 Johns. (N. Y.) 456, 10

Ala. 581; Savage «. Walshe, 26 Ala. 619. Am. Dec. 273; La Grange, etc., R. Co. v.

33. People i;. Albany, etc., R. Co., 24 N. Y. Rainey, 7 Coldw. (Tenn.) 420. See supra,
261, 82 Am. Dec. 295. VIII, P, 1, e, (i) et seq.; XXI, D, 3, b, (l)

34. See the reasoning in Martindale v. Kan- et seq.

sas City, etc., R. Co., 60 Mo. 508. 38. Louisia/na.— Atchafalaya Bank v. Daw-
35. Rex v. Severn, etc., R. Co., 2 B. & Aid. son, 13 La. 497.

646, 21 Rev. Rep. 433. Maryland.— State University v. Williams,
36. Atty.-Gen. v. West Wisconsin R. Co., 9 Gill & J. 365, 31 Am. Dec. 72.

36 Wis. 466. It has even been held that a Michigan.— Cahill r-. Kalamazoo Mut. Ins.
corporation which is a defendant in a suit Co., 2 Dougl. 124, 43 Am. Dec. 457.
in equity and liable to respond pecuniarily to New York.— Niagara Bask v. Johnson, 8
the plaintiff in the suit, and which has made Wend. 645.

[XXI, E, 1, b, (II), (a)]
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of its franchises, committed under such circumstances, or continued for such a
length of time, as renders it morally or legally impossible for it to resume
them.'' In the same line of thought it has been held that where an act authorizes

a certain proceeding to be had upon the surrender by a corporation of its fran-

chises, the same may be had without waiting for the acceptance of the surrender

by the state.**

e. Power of Direetops to Surrender Franchises. The directors of a corpora-

tion, being merely its business managers and possessing no power to do any con-

stituent act unless thereto specially authorized," have not, in the absence of some
enabling statute, or of the authorization of the constituent body, any power to

surrender the franchises of the corporation or to declare it dissolved.*^ Statutes

have been enacted changing this rule. Thus the General Corporation Act of

New Jersey provides that any corporation may be dissolved whenever deemed
advisable by the board of directors, provided that two thirds in interest of all the
shareholders shall consent thereto at a meeting called for the purpose. Constru-
ing this statute, it has been held that a court of equity has no power to review
the decision of the board of directors of such a corporation as to the advisability of

a dissolution or to enjoin such dissolution at the suit of a minority shareholder.^

d. Surrender by Failure to Accept and Act Upon Charter. The failure to

accept and exercise the franchises granted by the state in a charter, within a rea-

sonable time after the making of the grant, is evidence of a surrender, so that the
franchises cannot be renewed without a new expression of the will of the legisla-

ture, but the state is entitled to demand a judgment of ouster in a proceeding by
quo warranto.**

e. Other Evidence of Surrender, A surrender may be made by acts or

neglects in pais as well as by a formal proceeding for that purpose ; and it may
be concluded, upon abundant authority,*^ that a surrender by a corporation of its

charter may be presumed from a neglect for a long period of time to choose
directors and to exercise the corporate franchises,** although this presumption is a
disputable one and may be rebutted by other circumstances.*'

f. Position of Creditors Immaterial. The position of creditors to a voluntary

surrender by a corporation of its franchise is immaterial, since its assets are still

available to the satisfaction of their claims, and hence no right of others is

impaired by the fact of the corporation voluntarily going out of existence.**

Vermont.— Brandon Iron Co. v. Gleason, 24 44. State v. Bull, 16 Conn. 179.

Vt. 22S. 45. See supra, XXI, D, 2, a et seq.

39. Bradt v. Benedict, 17 N. Y. 93. 46. State v. Vincennes University, 5 Ind.

40. Wilson V. Central Bridge, 9 E. I. 590. 77.

The real reason was that the statute did not 47. State v. Vincennes University, 5 Ind.

contemplate any further action on the part 77. For a collection of facts under which it

of the state. was held that an incorporated agricultural

41. See supra, IX, C, 7. society had surrendered its franchises and
42. Smith «. Smith, 3 Desauss. (S. C.) 557. ceased to exist for all purposes see Union

It foUoT.-s that a resolution, passed by the Agricultural Soc. v. Gamble, 52 Iowa 524, 3

directors of a banking corporation that the N. W. 531. On an issue as to whether there

bank be closed, that its business cease, that had been a surrender of a corporate franchise

it go into liquidation, amd that its franchises effected by the action or non-action of the

be surrendered, does not operate to dissolve it, shareholders intending to surrender the fran-

in such a sense as to preclude the maintain- chise, evidence as to the intention of another

ing of actions against it to enforce its lia- corporation holding a majority of its stock

bilities. Lake Ontario Nat. Bank v. Onon- was admissible. Manchester St. E. Co. v.

daga County Bank, 7 Hun (N. Y.) 549. To Williams, 71 N. H. 312, 52 Atl. 461.

the contrary (and untenable), that the act 48. The fact that parties hold property of

of dissolution must proceed from the directors a corporation under a lease extending for a

who alone can exercise the corporate powers term into the future presents no obstacle to

see Wallamet Falls, etc., Co. v. Kittridge, the winding-up of the affairs of the corpora-

29 Fed. Cas. No. 17,105, 5 Sawy. 44, per tion within the period provided by statute in

Deady J ^^^ '^^^^ °^ voluntary dissolution. Musgrove

43; windmuller v. Standard Distilling, etc., v. Gray, 123 Ala. 376, 26 So. 643, 82 Am. St.

Co., 114 Fed. 491. Rep. 124.

[XXI. E. 1, f]
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2. Number and Value of Shareholders That Can Surrender Franchises and
Wind Up— a. Organizations in Which Unanimous Consent Necessary. It seems
that ill unincorporated joint-stock companies unanimous consent is necessary to a

dissolution and winding-up ; because these are merely numerous partnerships, and
the rights of the members rest strictly on the footing of private contract among
themselves, so that one or more of them caimot put an end to the contract with-

out the consent of the others.*' The same is true of incorporated societies created

for ideal purposes, and not for the carrying on of business, such as a religious

society ; here, so long as there are dissenting members enough to hold and to

exercise the franchises, a dissolution cannot be effected by the majority. The
majority may sever their connection with the organization, but cannot put an end
to the right of the minority to have it continued.^ And this rule has been
applied in the case of corporations organized for business purposes.^'

b. In Business Corporations Unanimous Consent Not Necessary— (i) Rule
Stated. But in the absence of some controlling statute the unanimous vote or

consent of the shareholders or members of a corporation organized for business

purposes is not necessary to a valid surrender of its franchises and to a dissolu-

tion and winding-up, but the dissent of a single member or of a minority will not
be allowed to prevent a surrender desired by all the others.^*

(ii) But Majority Mat Dissolve and Wind Up or May Sell Out—
(a) In General. But in corporations organized for business purposes and for the
private gain of their members, the priuciple of the rule of the majority obtains to

the extent that if the majority conclude that the business cannot be carried on
with profit or advantage to all they may against the will of the minority elect to

wind it up.^^ So if in the exercise of a sound discretion the majority of the share-

holders deem it expedient to do so, they may sell out the whole property of the
corporation to a new corporation, taking payment in its shares, to be distributed

among such of the old shareholders as may be willing to take them.^ But a cor-

poration cannot, where the rights of a creditor have intervened, even with the
consent of its shareholders, sell its plant and retire from business, taking the stock

of the purchasing corporation in payment therefor, such stock being issued to an
individual shareholder, without any agreement on his part to pay the corporate
debts.^^

(b) Courts Will Not Inquire Whether Resolution Is Expedi^ent. If it is con-

ceded that such action on the part of the majority is lawful, then the principle fol-

lows that the judicial courts will not examine into the affairs of the corporation for

the purpose of determining whether the action is expedient, or for the purpose of

scanning the motives which have led to it.'^

A simple conttact creditor of a corporation fixed in the articles of incorporation, except
cannot restrain it from taking steps to wind by unanimous consent, unless a different ride

np its affairs in the statutory manner, upon has been adopted in their articles," although
the mere ground that the corporation is in- such sale may have the effect of terminating
solvent. North Fairmount Bldg., etc., Co. v. the business for which the corporation was
Rehn, 8 Ohio S. & C. PI. Deo. 594, 6 Ohio organized) ; Pringle ». Eltringham Constr.
N. P. 185. Co., 49 La. Ann. 301, 21 So. 515 (provided

49. Von Schmidt v. Huntington, 1 Cal. 55. it is done in good faith, and not for the pur-
50. Polar Star Lodge No. 1 v. Polar Star pose of speculation and subsequently starting

Lodge No. 1, 16 La. Ann. 53. the business anew) ; Triseoni v. Winship, 43
51. Curien v. Santini, 16 La. Ann. 27; La. Ann. 45, 9 So. 29, 26 Am. St. Rep. 175;

Revere «). Boston Copppr Co., 15 Pick. (Mass.) Treadwell v. Salisbury Mfg. Co., 7 Gray
351; Campbell v. Mississippi Union Bank, 6 (Mass.) 393, 66 Am. Dec. 490; Berry v.

How. (Miss.) 625. Broach, 65 Miss. 450, 4 So. 117.
52. Union Agricultural Soc. V. Gamble, 52 54. Treadwell v. Salisbury Mfg. Co., 7

Iowa 524, 3 N. W. 531; Wilson v. Central Gray (Mass.) 393, 66 Am. Dec. 490.
Bridge, 9 R. I. 590. 55. Hurd v. New York, etc.. Steam Laun-

53. Price v. Holcomb, 89 Iowa 123, 56 dry Co., 167 N. Y. 89, 60 N. E. 327 Ireversing
N. W. 407 (such sale is not in violation of 52 N. Y. App. Div. 467, 65 N. Y. Suppl. 125].
Iowa Code, § 1066, providing that " no cor- 56. Oglesby v. Attrill, 105 U. S. 605, 26
poration can be dissolved prior to the period L. ed. 1186; Bailey v. Birkenhead, etc., R.

[XXI, E. 2, a]
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3. Necessity of Pursuing Steps Pointed Out by Statute. Wberp the statute

prescribes the steps to be taken by the members of a corporation for the sur-

render of its charter, those steps must of course be followed, in order to termi-

nate the existence of the corporation. But it is necessary to discriminate between
those steps whicli are made by the statute essential to effect the surrender, and
other collateral steps which are merely directory.^''

4. Voluntary Dissolution and Winding-Up Under Various Statutes. Adjudicated
points which do not refer themselves to any principle, but rather to the varying
expressions in the statute law, are noted in the margin.'^

Co., 12 Beav. 433, 14 Jur. 119, 19 L. J. Ch.
377, 6 R. & Can. Cas. 256. Compare Hurst
V. Coe, 30 W. Va. 158, 3 S. E. 564, holding
that a statutory proceeding for a dissolution

cannot be had at the instance of a majority
without showing good cause therefor, al-

though it is competent for a majority in in-

terest to discontinue business.

57. See for illustration American Bank v.

Cooper, 54 Me. 438, holding that where the
steps for the surrender were taken in com-
pliance with the statute, except the publica-

tion of the notice, the surrender was ef-

fectual.

58. California.—Voluntary dissolution and
windingTup under California statute. Code
Civ. Proc. §§ 1227, 1228, 1229, 1230, 1231,

1232, and 1233, as amended April 16, 1880.

That these provisions are exclusive see Kohl
V. Lilienthal, 81 Cal. 378, 387, 20 Pac. 401, 22
Pac. 689, 6 L. R. A. 520, per Fox, J., a seem-
ingly unsound conclusion. That they do not
apply to corporations formed for ideal pur-

poses having no shareholders see People v.

State College, 38 Cal. 166.

Connecticut.— Under Gen. Stat. § 1942.

Hammond v. National L. Assoc, 58 N. Y. App.
Div. 453, 69 N. Y. Suppl. 585 [afp/rming 31

Misc. (N. Y.) 182, 65 N. Y. Suppl. 407],

superior court of Connecticut has no juris-

diction to decree dissolution of corporation

where there has been no vote of shareholders

to wind up its affairs, nor any abandonment
of its business, and neglect thereafter within

a reasonable time to wind up its affairs.

Further as to dissolving and winding-up un-

der statute of Connecticut see Hart v. Bos-

ton, etc., E. Co., 40 Conn. 524.

Kentucky.— The required publication of

four weeks is a condition precedent to a volun-

tary dissolution of a corporation organized

under Gten. Stat. c. 56, § 8. An affidavit

stating that a majority of the shareholders,

in a meeting held for that purpose, voted in

favor of closing up its affairs, does not show
the " consent in writing " required by Stat.

§ 561, of the owners of a majority of the

shares, necessary in order to a voluntary dis-

solution. The fact that plaintiff partici-

pated in the meeting of shareholders at which
the resolution to wind up was passed does

not discharge the corporation from liability

to him, there being in fact no dissolution.

Economy Bldg., etc., Assoc, v. Paris Ice Mfg.

Co., 68 S. W. 21, 24 Ky. L. Rep. 107.

Montana.— Under Comp. Stats. (1887),

|§ 492(^-494. Want of power in the directors

and the majority of the shareholders of a
mining corporation, against the dissent of any
shareholder, while the corporation is a going
and prosperous concern, to transfer all its

property, etc. Forrester v. Butte, etc., Consol.
Copper, etc., Min. Co., 21 Mont. 544, 55 Pac.
229 [rehearing denied in 21 Mont. 565, 55
Pac. 353].
New York.— Under Rev. Stat. § 463 ; Laws

(1889), c. 314, p. 384, § 38. Medbury v.

Rochester Frear Stone Co., 19 Hun 498. Un-
der Code Civ. Proc. § 2419 et seq. In re Mur-
ray Hill Bank, 153 N. Y. 199, 47 N. E. 298
[affirming 14 N. Y. App. Div. 318, 43 N. Y.
Suppl. 836, directors cannot apply for volun-
tary dissolution, after superintendent of

banking has taken possession of assets with
intention to have attorney-general bring ac-

tion to dissolve under Banking Law (Laws
(1892), c. 689)1 ; Hitch v. Hawley, 132 N. Y.

212, 30 N. E. 401, 43 N. Y. St. 625 [affirming
15 Daly 413, 8 N. Y. Suppl. 319, 28 N. Y.
St. 416 [reversing 2 N. Y. Suppl. 257, 18

N. Y. St. 175)] (circumstances under which
a dissolution and distribution of the assets of
a business exchange, a large majority of whose
shareholders desired to wind it up, will be
" beneficial to the interests of the sharehold-
ers," within Code Civ. Proc. § 2429) ; In re
Lenox Corp., 57 N. Y. App. Div. 515, 68 N. Y.
Suppl. 103 [affi/rmed in 167 N. Y. 623, 60
N. E. 1115] (condition of facts held to show
insolvency so as to authorize a petition for a,

voluntary dissolution imder the statute)
;

Jameson v. Hartford F. Ins. Co., 14 N. Y.
App. Div. 380, 44 N. Y. Suppl. 15 (directors
of a corporation may bring an action for a
voluntary dissolution, although the corpora-
tion is not insolvent, where for ten years it

has been losing money every year, during
which time the dividends have been paid from
the surplus on hand; schedule of assets and
liabilities annexed to the petition showing a
surplus of assets cannot be amended after the
appointment of a receiver so as to show a de-

ficiency) ; In re Murray Hill Bank, 9 N. Y.
App. Div. 554, 41 N. Y. Suppl. 920, 75 N. Y.
St. 1290 (where the superintendent of bank-
ing has delivered assets and books to a re-

ceiver appointed in a proceeding by the attor-

ney-general to forfeit the charter of a bank,
the court will not order him to deliver the
books and assets to a receiver appointed in a
proceeding by the directors for a voluntary
dissolution) ; In re Hitchcock Mfg. Co., 1

N. Y. App. Div. 164, 37 N. Y. Suppl. 834, 73
N. Y. St. 46 (particularity In the statement

[XXI, E, 4]
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F. Dissolution at Suit of Shareholders— I. Constitutionality of Statutes
Providing For Compulsory Dissolution of Corporations. Statutes of this kind

of reasons which induce the petitioners to de-

sire a dissolution) ; In re Pyrolusite Man-
ganese Co., 29 Hun 429 (judgment of dissolu-

tion reversed because petition failed to state

facts showing that a dissolution would be
beneficial to the shareholders) ; Chamberlain
«. Rochester Seamless Paper Vessel Co., 7

Hun 557; Lake Ontario Nat. Bank v. Onon-
daga Comity Bank, 7 Him 549; In re Santa
Eulalia Min. Co., 4 N. Y. Suppl. 174, 21 N. Y.
St. 89. Under Laws (1876), c. 442. Court
may direct sale of assets which remain after
payment of expenses of receivership. In re

Woven Tape Skirt Co., 8 Hun 508. Circum-
stances and state of pleadings under which
an injunction seeking to restrain the dissolu-

tion of a corporation by the majority share-

holders will not be granted at the instance of

the ininority. In re Lenox Corp., 57 N. Y.
App. Div. 515, 68 N. Y. Suppl. 103 [affirmed

in 167 N. Y. 623, 60 N. E. 1115]_ (under Code
Civ. Proc. § 2419, having acquired jurisdic-

ttion may make a nunc pro tunc order cor-

recting formal defects in its order reciting

that insolvency has been satisfactorily shown)

;

Elbogen v. Gerbereux-Flynn Co., 50 N. Y. App.
Div. 623, 64 N. Y. Suppl. 1 [reversing 30
Misc. 264, 62 N. Y. Suppl. 287]. Under Code
Civ. Proc. §§ 1783, 1784. In re Hoagland,
36 Misc. 28, 72 N. Y. Suppl. 435, a proceed-

ing for a voluntary dissolution under section

1784 does not take precedence over an action

by a judgment creditor for a sequestration un-
der section 1793.

OMo.— Under Rev. Stat. § 5654. Particu-

larity in setting forth the amount of corpo-

rate indebtedness with an inventory of all

its assets in order to give the court jurisdic-

tion. Fitch V. Sprague Carriage Co., 19 Ohio
Cir. Ct. 296, 10 Ohio Cir. Dec. 520. Any of

the petitioners may withdraw if the court
finds that the petitioners do not own the re-

quisite amount of shares, but upon such with-

drawal the court cannot allow another to be
substituted. Herancourt Brewing Co. v. Arm-
strong, 6 Ohio Cir. Ct. 468.

Oregon.—^Voluntary winding-up under stat-

ute of Oregon. Wallamet Falls, etc., Co. v.

Kittridge, 29 Fed. Gas. No. 17,105, 5 Sawy.
44, untenable in so far as it holds that the
act of dissolution must proceed from the di-

rectors.

Pennsylvania.— Mode of conducting share-

holders' meeting and balloting on the question
of dissolution, under supervision of court.

Re Titusville Oil Exeh., 8 Pa. Super. Ct. 304;
Titusville Oil Exch. v. Witherop, 2 Pa. Super.
Ct. 508, 39 Wkly. Notes Cas. 185.

West Virginia.— Dissolution and winding-
up Tinder Code, c. 53, § 57, with the con-

clusion that the shareholders may proceed
in pais or by a hill in equity, and that if they
proceed in equity the corporation is a neces-
sary party defendant. Hurst v. Coe, 30
W. Va. 158, 3 S. E. 564.

United States.— Power of the trustees, in

[XXI, F, 1]

case of a transfer of the assets to another
company, to pledge the shares received from
the purchasing company to the holders of the
dissolving company's mortgage honds, in order
to free the assets of the latter company.
Wing V. Charleroi Plate Glass Co., 112 Fed.
817.

England.— Voluntary winding-up under
English Companies Acts. Lindley Comp. L.
(5th ed.) 875 et seq.; In re London India
Rubber Co., L. R. 1 Ch. 329, 12 Jur. N. S.

402, 35 L. J. Ch. 592, 14 L. T. Rep. N. S.

316, 14 Wkly. Rep. 527 [citing In re Sunder-
land 32nd Universal Bldg. Soc, 21 Q. B. D.
349, 37 Wkly. Rep. 95]; Be Torquay Bath
Co., 32 Beav. 581, 9 Jur. N. S. 633, 8 L. T.

Rep. N. S. 527j 11 Wkly. Rep. 653. As to
what will be a good notice of a meeting to
pass a resolution to wind up see Lindley
Comp. L. (5th ed.) 877; In re Bridport Old
Brewery Co., L. R. 2 Ch. 191, 15 L. T. Rep.
N. S. 643, 15 Wkly. Rep. 291 ; In re National
Sav. Bank Assoc, L.> R. 1 Ch. 547, 12 Jur.
N. S. 697, 35 L. J. Ch. 808, 15 L. T. Rep. N. S.

127, 14 Wkly. Rep. 1005; In re Silkstone
Fall Colliery Co., 1 Ch. D. 38, 34 L. T. Rep.
N. S. 46. That such a notice may be good in

part although bad in part, good so far as it

relates to the passing of a resolution to wind
up, although bad as to matters which are
ultra vires, see Cleve v. Financial Corp., L. R.
16 Eq. 363, 43 L. J. Ch. 54, 29 L. T. Rep.
N. S. 89, 26 Wkly. Rep. 839; Stone v. City,

etp., Bank, 3 C. P. D. 282, 47 L. J. C. P. 681,

38 L. T. Rep. N. S. 9. Impeaching resolutions

for a voluntary winding-up and amalgama-
tion for want of a sufficient notice of the meet-
ing. In re Imperial Bank, L. R. 1 Ch. 339.

See In re Gibraltar, etc., Bank, L. R. 1 Ch.

69, 11 Jur. N. S. 916, 35 L. J. Ch. 49, 13

L. T. Rep. N. S. 386, 14 Wkly. Rep. 69. What
claim does not constitute a party a creditor

so as to entitle him to obtain an order con-

tinuing the voluntary winding-up under the
supervision of the court. In re Pen-Y-Van
Colliery Co., 6 Ch. D. 477, 46 L. J. Oh. 390.

Circxunstances under which an order will be
made continuing the voluntary winding-up
under supervision. In re United Service Co.,

L. R. 7 Eq. 76. Sufficient that creditor is

such at the date of proving his claim, al-

though not such at the date of the order for

continuing the voluntary winding-up. In re

Oriental Commercial Bank, L. R. 6 Eq. 582,

18 L. T. Rep. N. S. 450, 16 Wkly. Rep. 784.

State of pleadings under which a creditor

coiUd not claim a winding-up order on the
ground that the company was insolvent. In
re Spence's Patent Non-Conducting Composi-
tion, etc., Co., L. R. 9 Eq. 9, 39 L. J. Ch.

79, 21 L. T. Rep. N. S. 413, 18 Wkly. Rep.
82. Costs of the liquidator incurred pre-

viously to an order made on the petition of

a creditor to continue the voluntary winding-
up under supervision. In re New York Exch.
Co., [1893] 1 Ch. 371. The court will not.



CORPORATIONS [10 CycJ f'1305

which provide for a compulsory dissolution of corporatfons at the suit of share-

holders are not unconstitutional.^'

2. Power of Courts of EauiTY in Dissolving and Winding Up Corporations—
a. In General. In the absence of enabling statutes, courts of chancerj have no
jurisdiction to decree the dissolution of a^ corporation ;^ nor as a general rule can

such a court, during the life of the corporation, wind up its business and seques-

trate its property and effects, on the application of a shareholder as such ;
*^ but

when a corporation dies by reason of the expiration of its charter, or becomes
substantially dead by reason of the non-user of its franchises, a court of eqjiity

has jurisdiction, under principles already elaborated,"^ to lay hold of its assets by
its receiver and distribute them among its creditors.

b. Sueh Jupisdietion Frequently Conferred by Statute— (i) In Geneeal.
Jurisdiction to dissolve a corporation may of course be conferred upon a court of

equity by a statute ; "V^nd, considering the constitution^' these courts and their

modes of procedure, statutes conferring such a iurisdiction are very appropriately

enacted, and exist in many of the states.

(ii) Such as Statutes Pmoviding Fob Adjudication of Insolvenoy and
Appointment OF Reoeiyes— (a) In Oeneral. In some cases the statutes go
no further than to provide for an adjudication of insolvency, and for the ap'point-

at the instance of contributories, interfere

with a voluntary winding-up, by ordering a
winding-up by or under the supervision of the
court, except where the resolution for winding-
up voluntarily has been obtained by fraud, or
by an inequitable overbearing of the rights of

a dissentient minority by improper influence.

In re Beaujolais Wine Co., L. R. 3 Ch. 15, 16
Wkly. Rep. 177; In re London, etc.. Discount
Co., L. R. 1 Eq. 277, 35 L. J. Ch. 229, 13
L. T. Rep. N. S. 665, 14 Wkly. Rep. 219. If

the resolution disables the company from
performing its contracts it of course remains
liable in an action for damages for the breach
of them. Inchbald v. Western Neilgherry
Coffee, etc.. Plantation Co., 17 C. B. N. S.

733, 10 Jur. N. S. 1129, 34 L. J. C. P. 15, 11

L. T. Rep. N. S. 345, 13 Wkly. Rep. 95, 112
E. C. L. 733. But it is added by Sir Nathaniel
Lindley that "generally speaking, a winding-
up order is not equivalent to a breach of con-

tract." Lindley Comp. L. (5th ed.) 883. See
also China Bank 17. Morae, 168 N. Y. 458, 61

N. E. 774, 85 Am. St. Rep. 676, 56 L. R. A.
139 [afjirmmg 44 N. Y. App. Div. 435, 61
N. Y. Suppl. 268, holding that a proceeding
for -the voluntary winding-up of a company
under section 161 of the Companies Act of

1862 does not cease to be a case within that
section merely because presented to the court
for its approval] ; In re Gutta Percha Corp.,

[1900] 2 Ch. 665, 69 L. J. Ch. 769, 83 L. T.

Rep. N. S. 401, 8 Manson 67 (rule~that a vol-

untary winding-up is prima facie a bar to a
shareholder obtaining a compulsory order does
not apply where there are circumstances
which require an investigation by a court) ;

In re Haycraft Gold Reduction, etc., Co.,

[1900] 2 Ch. 230, 69 L. J. Ch. 497, 83 L. T.

Eep. N. S. 166, 7 Manson 243 (resolution for

voluntary winding-up is not valid, if passed
at an extraordinary general meeting of the

company, convened by the secretary without
the authority, previously or subsequently

given, of the board of directors) ; In re Va-

rieties, [1893] 2 Ch. 235, 62 L. J. Ch. 526, 68
L. T. Rep. N. S. 214, 3 Reports 324, 41 Wkly.
Rep. 296 ; Southern Counties Deposit Bank v.

Rider, 73 L. T. Rep. N. S. 374 (court will not
declare a special resolution for the voluntary
winding-up of a corporation invalid because
the notices convening the meeting at which
such resolution was passed issued under a
resolution passed at a meeting of the direct-

ors at which a quorum was not present)

.

59. Republic L. Ins. Co. v. Swigert, 135
111. 150, 25 N. E. 680, 12 L. R. A. 328; Ward
V. Parwell, 97 111. 593; Brown v. Mesnard
Min. Co., 105 Mich. 653, 63 N. W. 1000 (not
unconstitutional because of its failure to
make all shareholders necessary parties to the
winding-up bill).

60. Wheeler v. Pullman Iron, etc., Co.,

143 III. 197, 32 N. E. 420, 17 L. R. A. 818.
See supra, XI, D, 1, a et seq. Compare Edelin
V. Pascoe, 22 Graft. (Va.) 826, jurisdiction

to call the redeemed shareholders of a build-

ing association to account at the suit of the
unredeemed shareholders.

61. Cronin v. Potters' Co-Operative Co., 11

Ohio Dec. (Reprint) 749, 29 Cine. L. Bui.
52. It has been held that a bill by majority
shareholders of a private corporation praying
its dissolution on the ground of insolvency
and that its business is being carried "on at
a loss, but which does not allege any act
which is illegal, fraudulent, or ultra vires,

or show any action on the part of plaintiffs

to induce a change of management either by
the oflicers or shareholders, does not present
a case for equitable relief, or authorize a
circuit court of the United States in the ab-

sence of statute to take the property of the
corporation from its possession and manage-
ment. Worth Mfg. Co. V. Bingham, 116 Fed.
785, 54 C. C. A. 119.

62. See supra, VIII, B, 1 et seq.

63. Chicago Mut. L. Indemnity Assoc, v.

Hunt, 127 111. 257, 20 N. E. 55, 2 L. R. A.
549.

[XXI, F. 2, b, (ll), (A)]
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raent of a receiver, and the winding-up of the affairs of the corporation by col-

lecting its debts and converting its assets into money and distributing the money
ratably among its creditors first and thereafter among its shareholders."

(b) What Deemed Insolvency For Such Purpose— (1) In Geneeal. It

seems that a court of equity has power, on a biU filed by some of the share-

holders of the corporation, to decree its dissolution, where it has been found
" impracticable to keep the company together "

; where a successful prosecution

of the business for which the corporation has been organized is " impracticable

and a delusion "
; and where it appears that the desire of the petitioning share-

holders, " being in accordance with the interests of all concerned, ought not to be
thwarted." *^

(2) Filing Petition in Bankeuptot. It has been held that the rule that the

filing of a petition in bankruptcy is pei' se an act of insolvency which renders the
actual solvency or insolvency of the petitioner immaterial, applies as well to pro-

ceedings by corporations as by individuals.^'

(3) Undee Statute Eelating to Insolvency Foe One Teae. Under the /

provisions of a statute '' that a corporation shall be dissolved when it shall have
remained insolvent, or neglected or refused to pay its notes or evidences of debt,

or suspended its business for one year, a corporation is not regarded as having
committed an act of insolvency or as having neglected or refused to pay its obli-

gations because its demand notes have remained outstanding until the payment
has been demanded.*^ Insolvency in the ordinary sense, which is simply an ina-

bility to pay and discharge one's obligations as they accrue *' in the ordinary course

64. Such a statute exists in Minnesota.
Minn. Gen. Stat. (1878), c 76. See Hospes
V. Northwestern Mfg., etc., Co., 41 Minn.
256, 43 N. W. 180; Merchants' Nat. Bank
V. Bailey Mfg. Co., 34 Minn. 323, 25 N; W.
639. Equitable jurisdiction existing in Penn-
sylvania, under the act of June 16, 1836,

§ 13, as to corporations, is said to be gen-

eral and unlimited, and includes a bill

to remove the assignee of an insolvent cor-

poration. Failey v. Stockwell, 2 Pa. Dist.

197, 12 Pa. Co. Ct. 403. The power of a

court of equity, on good cause shown, to dis-

solve or close up the business of any corpora-

tion, which is conferred by section 25 of

the Illinois statute for the incorporation of

companies for pecuniary profit, exists only

as a portion of the relief provided for by
that section and does not authorize the exer-

cise of such power, except for causes for

which the state might procure a judgment
of forfeiture at law. Wheeler v. Pullman
Iron, etc., Co., 143 111. 197, 32 N. E. 420.

17 Tj. R. a. 818. That banking associations

established under the general banking law of

New York were corporations within the pro-

visions of the Revised Statutes relative to

proceedings against insolvent corporations,

etc., and that such association, failing to

make an annual return, as required by the

statute of 1841, was liable to be proceeded
against as insolvent see Metropolitan Bank
V. Godfrey, 23 111. 579; Robinson v. Attica
Bank, 21 N. Y. 406; Gillet v. Moody, 5 Barb.

(N. Y.) 185; Leavitt v. Blatchford, 5 Barb.
(N. Y.) 9; Mabey v. Adams, 3 Bosw. (N. Y.)
346; Boisgerard v. New York Banking Co., 2

Sandf. Ch. (N. Y.) 23. That the provisions

of the statutes of New Y^'ork relating to " mon-

[XXI, F, 2, b. (II), (A)]

eyed corporations " had no application to
banking associations organized under the gen-
eral act of 1838 see Leavitt v. Blatchford, 17
N. Y. 521. To the same effect see Tracy v.

Talmage, 18 Barb. (N. Y.) 456. To the con-

trary Mabey v. Adams, 3 Bosw. (N. Y.) 346;
In re Dansville Bank, 6 Hill {N. Y.) 370;
Leavitt V. Yates, 4 Edw. {N. Y.) 134; Leavitt
V. Tylee, 1 Sandf. Ch. (N. Y.) 207.

65. Von Schmidt v. Huntington, 1 Cal. 55.

It should be noted that the corporation was
organized by articles of association under
the laws of New York, presumably the cele-

brated statute of that state authorizing the
formation of manufacturing and mining cor-

porations. It is also to be noted that the
court dealt with it as it would have dealt
with a partnership. It should be added that
the bill did not pray for a decree of disso-

lution, the lawyer who drew it had too much
sense for that; but what the court really did
was to direct a decree to be entered dissolv-

ing the company as of the date of the judg-
ment appealed from, directing the receiver to
sell its property to pay the costs of suit, in-

cluding counsel fees, and to make a pro rata
distribution of the balance of the assets
among all the shareholders, excluding two of
them, etc.

66. In re Atlantic Mut. L. Ins. Co., 2 Fed.
Cas. No. 628, 9 Ben. 270.

67. 1 N. Y. Rev. Stat. 604, § 4; 2 N. Y.
Rev. Stat. 463, § 38.

68. Denike v. New York, etc., Co., 80 N. Y.
599.

69. Hazelton v. Allen, 3 Allen (Mass.)
114; Brouwer v. Harbeck, 9 N. Y. 589; Ferry
V. Central New York Bank, 15 How. Pr.
(N. Y.) 445.



CORPORATIONS [10 Cye.J 1307

of business, is not sufficient to warrant a decree of dissolution under the forego-

ing statute.™

3. Number and Value of Shareholders Whose Concurrence Is Necessary to

Support Proceeding— a. When Not Dissolved at Suit of Single Shareholder. It

lias been held that a corporation will not be dissolved on the petition of a single

shareholder, on the ground that its officers have refused to allow the petitioner to

inspect its books and accounts, that it is carrying on a losing business, and that the

directors have levied an assessment for the purpose of compelling the petitioner to

dispose of his shares.'' Nor according to a decision of a court of common pleas in

Ohio will a corporation in that state be dissolved at the suit of a shareholder, because

a by-law provides that it shall continue only for a certain period, and that period

has expired, since the by-law imposes on those assenting to it no enforceable obli-

gation.''^ ^or will a corporation be dissolved on such a petition, on the ground
that it was actually formed for a longer period than that designated in the pre-

liminary subscription agreement, either on the ground that such agreement of

itself terminates the corporate life or that it should be specifically performed.''^

b. When Not Dissolved on Petition of Minority in Value. What has just been
said with respect to dissolving a corporation on the petition of a single share-

holder will of course apply under the same conditions where a suit is brought by
a minority of the shareholders to efEect the same object. In the absence of statu-

tory authorization a court cannot, in virtue of its equity powers merely, entertain a
petition of a minority in value of the shareholders to dissolve and wind up the

corporation, or to produce under any form of language that substantial result.''*

70. Denike ;;. New York, etc., Co., 80
N. Y. 599. When therefore a referee found
that a company was insolvent at the date of

the commencement of the action, but also that
it had not been insolvent for one year prior

thereto; that it had not for one year neg-

lected or refused to pay and discharge its

obligations or suspended its ordinary and
lawful business, it was held that a judg-

ment entering a decree of dissolution was
rightly reversed. Denike v. New York, etc.,

Co., 80 N. Y. 599. Ordering an election of

directors to act as trustees for the share-

holders in the winding-up see Lehigh Coal,

etc., Co. V. Central R. Co., 35 N. J. Eq. 349.

Enjoining the prosecution of suits in other

courts against the corporation see Smith v.

St. Louis Mut. L. Ins. Co., 6 Lea (Tenn.)

564. Insolvent building associations wound
up according to principles of equity see City

Loan, etc., Assoc, v. Goodrich, 48 Ga. 445.

As to the liability of the officers carrying out

the scheme enjoined see Goodrich ». City

Loan, etc., Assoc., 54 Ga. 98.

71. Burham ». San Francisco Euse Mfg.

Co., 76 Cal. 24, 17 Pac. 940.

72. Cronin v. Potters' Co-Operative Co., 11

Ohio Dec. (Reprint) 748, 29 Cine. L. Bui. 52.

73. Cronin v. Potters' Co-Operative Co., 11

Ohio Dee. (Reprint) 748, 29 Cine. L. Bui. 52.

Under English Company Law a debenture

shareholder of a company to whom nothing

is due for principal or interest has no locus

standi to present a petition to wind up the

company. In re Melbourne Brewery, etc.,

[1901] 1 Ch. 453, 70 L. J. Ch. 198, 84 L. T.

Rep. N. S. 228, 8 Manson 403, 49 Wkly. Rep.

250. Under the same law a petition by a

shareholder in arrears in the payment of calls

upon his shares for the winding-up of the

company will not be dismissed absolutely, but
will not be heard until the calls are at least

paid into court, or an undertaking given to

submit to any order as to their payment.
In re Crystal Reef Gold Min. Co., [1892] 1

Ch. 408, 61 L. J. Ch. 208, 66 L. T. Rep. N. 8.

Ill, 40 Wkly. Rep. 235. Nor according to a
recent decision can a shareholder or a minor-
ity of the shareholders maintain a suit for

a dissolution of the corporatioii because the

law has been changed so as to make them
liable for its debts. Williams x>. Nail, 108
Ky. 21, 55 S. W. 706, 21 Ky. L. Rep. 1526.

But under English Company Law a single

shareholder may maintain a proceeding to

have a company wound up when it has em-
barked its funds in a wholly ultra vires busi-

ness, as where, organized to do a banking
business, it has undertaken to carry on specu-

lations in land, the formation of a foreign

company, and the business of investing in

shares and securities. In re Crown Bank, 44
Ch. D. 634, 59 L. J. Ch. 739, 62 L. T. Rep.
N. S. 823, 38 Wkly. Rep. 666. Compare supra,

XI, D, 1, a et seq.

74. Stewart v. Pierce, 116 Iowa 733, 89
N. W. 234. But another such court has held

that diversity of interest among the members
of a corporation, and differences of opinion

as to the advisability of continuing the exist-

ence of the concern, such as make it certain

that no benefit can result to any party in-

terested in perpetuating its existence, fur-

nish sufficient grounds for its dissolution,

in a judicial proceeding under a statute, at

the suit of some of its shareholders. Matter
of Importers', etc., Exch., 15 Daly 413, 8

N. Y. Suppl. 319, 322, 28 N. Y. St. 416. It

has been held not a sufficient ground for dis-

solving a manufacturing corporation, on the

[XXI, F, 3, b]
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The reason goes back to a principle elsewhere discussed and often misapplied,
that a corporation owes its life to the sovereign power, and that the circumstances

under which it shall forfeit or be deprived of that life depend on the same power.
"A corposation," it is said, " may be dissolved by forfeiture through abuse or

neglect of its franchises ; but such forfeiture, unless there be special provisions

by statute, can only be enforced by the sovereign in some proceeding instituted

in its behalf." * The conclusion is especially obvious that a corporation cannot
be dissolved and a receiver appointed at the suit of a shareholder, where the state

of the statute law requires every action to dissolve a corporation to be brought
by the attorney for the state and in the name of the state.'^

e. Construction of Statutes Prescribing' Number and Value That Can Petition

For Dissolution. Several of the statutes providing for voluntary proceedings for

the winding-up of corporations prescribe the number and value of shareholders who
must concur in the proceeding, in order to authorize the court to act. Under one
statute, requiring the concurrence of three fourths in value of the shares at the time of

the institution of the proceeding, and of the final decree, it was held that it was
not necessary to the validity of the decree that it should appear that the petition-

ers for dissolution continued to desire the dissolution, from the filing of the
petition up to the final decree, where they were prosecuting the case to the very
last." Any of the petitioners for the dissolution of a corporation may, before the

court has found that they own the necessary amount of stock to entitle them to

maintain the proceeding, withdraw therefrom, and if there is not left a number of

petitioners owning a sufficient amount, the court cannot proceed on the petition

and dissolve the corporation..'^

d. Dissolution by Unanimous Consent of Shareholders. This may take place

by any act or acts in 'pais which destroy the end and object for which the corpo-

petition of a majority in number of the share-

holders owning a minority of the stock, that
one owner of a majority of the stock has for

many years controlled the election of the of-

ficers, and elected himself agent and clerk;

that he has for a long time managed the busi-

ness " according to his own will and choice,

regardless of the wishes and interests of the
petitioners"; that according to his statement
the corporation had been doing a losing busi-

ness for many years; that he has refused to
make any change in the business or to pur-
chase the shares of the petitioners; and that
if the business were skilfully and properly
managed it might be made a source of profit

to all concerned. In such a case there must
at least be a showing of illegal and fraudulent
acts upon the part of the governing share-

holder to the prejudice of those holding a
minority of the shares. Pratt v. Jewett, 9

Gray (Mass.) 34.

75. Denike v. New York, etc., Co., 80 N. Y.

599, 605. It has been held by a subor'l.inate

court in New York that a life-insurance cor-

poration organized under the laws of that

state may be dissolved and wound up at the

suit of a single shareholder. Masters v. Elec-

tric L. Ins. Co., 6 Daly (N. Y.) 455.

76. Dudley v. Dakota Hot Springs Co.,

11 S. D. 559, 79 N. W. 839, where the com-
plaint alleged that its ofiieers and sharehold-

ers were fraudulently sacrificing property
whose value was in excess of its liabili-

ties.

77. Wolfe v.. Underwood, 97 Ala. 375, 12
So. 234. As to a voluntary winding-up under

[XXI, F, 3. b] ,

the Alabama statute see also Wolfe v. Under-
wood, 91 Ala. 523, 8 So. 774; Merchants',
etc.. Line v. Waganer, 71 Ala. 581.

78. Herancourt Brewing Co. v. Armstrong,
6 Ohio Cir. Ct. 468 \reverseA on jurisdictional

grounds in 53 Ohio St. 467, 42 N. E. 425],
points of evidence under statutes limiting
number and value of shareholders necessary
in such a petition.

Where some of the shares are owned by a
deceased person, his executor or administra-
tor is a shareholder for the purpose of mak-
ing up the requisite number ; and his appoint-
ment as executor is sufiiciently proved by a
certified copy of the will and the proceedings
of the court probating the will and directing
his qualification. Wolfe v. Underwood, 97
Ala. 375, 12 So. 234.

Upon the question of the mode of proving
the amount of capital stock, it has been held
that it is sufficiently proved by a certified

copy of the charter proceedings. Upon the
question of the amount of shares held by
the petitioners their oral testimony is ad-
missible, and the stock-book of the corpo-
ration need not be produced; and the fail-

ure to produce it will not be reversible error,

at least without evidence that there was such
a book. In reviewing such a proceeding, if it

appears that all the material averments of

the petition were established by uncontra-

dicted legal evidence, the judgment will not
be reversed no matter how much immaterial,
illegal, incompetent, or irrelevant evidence

may have been admitted. Wolfe v. Arm-
strong, 97 Ala. 375, 12 So. 234.
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ration was created and whicli hence work wliat has been called a defacto dissolu-

tion of it;™ such as resolutions adopted by all the shareholders authorizing a sale

of all the corporate property, although not adopted by the directors sitting as a

board.™

4. Questions of Procedure— a. Notiee of Application For Dissolution— (i) Is
Oenmbal. It has been held that where a corporation had become dissolved and
its assets had become; under an existing statute, vested in its trustees then in oflSce^

in trust for its creditors and shareholders, a subsequent proceeding, under a subse-

quent statute, instituted by the attorney-general, such trustees not being made
parties, resulting in a decree appointing a receiver and divesting the property out

of the hands of such trustees and vesting it in the receiver for the purposes of a

winding-up was a violation of a constitutional inhibition against the taking of

property without due process of law.^' The theory of the decision is that the

right to have the property administered under the existing statute by the existing

trustees was a right accruing to the creditors and shareholders which it was not

competent for the legislature by a subsequent act to release or discharge.^^ It is

obvious that if notice nad been given to the trustees in possession it would not
have cured the defect.

(ii) Notice to Attorney-General Unbeb Statute ofNew York. Tlie

statute of New York ^ requiring notice to be given to the attorney-general in case

of any application for the dissolution of a corporation has been held to apply to

proceedings for a voluntary dissolution.^

b. Order to Show Cause Against Application. Where the statute provides for

an order to show cause against the application, and for service or publication in a

certain way, unless the order is so made and served or published, the whole pro-

ceeding will be void. The reason is that the order to show cause is in the nature

of original process, bringing in parties in interest, who have the right to oppose
the winding-up ;

^^ and of course such a proceeding will be dismissed, at the

instance of any party in interest at any stage of it, upon it being made to appear

79. See supra, VIII, P, 1, e, (i) et seq.; having its property, business, and four fifths

XXI, D, 3, b, (I) et seq. of its shareholders in America, in attempting

80. Webster v. Turner, 12 Hun (N. Y.) 264. to wind up the company by voluntary proce-

81. People V. O'Brien, 111 N. Y. I, 18 N. E. dure under the English statute, upon notice to

692, 19 N. Y. St. 173, 7 Am. St. Eep. 684, 2 the American shareholders given so late that

L. E. A. 255 [reversing 45 Hun (N. Y.) 519]. it would be impossible for them to be repre-

Compare People v. O'Brien, 103 N". Y. 657. sented, will not be sustained by an American
83. People v. O'Brien, 111 N. Y. 1, 18 N". E. court upon principles of international comity,

692, 19 N. Y. St. 173, 7 Am. St. Kep. 684, 2 since it is the voluntary act of the English

L. R. A. 255 [reversing 45 Hun (N. Y.) 519, shareholders, and not of the British courts,

and citing and following Dash v. Yam. Kleeck, Brown v. Republican Mountain Silver Mines,

7 Johns. (N. Y.) 477, 5 Am. Dec. 291]. 55 Fed. 7.

The court also cited Wynehamer v. People, 13 83. N. Y. Laws (1883), c. 378, § 8.

N. Y. 378 ; Westervelt v. Gregg, 12 N. Y. 202, 84. People v. Seneca Lake Grape, etc., Co.,

62 Am Dec. 160; Taylor v. Porter, 4 Hill 52 Hun (N. Y.) 174, 5 N. Y. Suppl. 136, 23

(N. Y.) 140, 40 Am. Dec. 274; Parker v. N. Y. St. 346, 17 N. Y. Civ. Proc. 130. Vacat-

Browning, 8 Paige (N. Y.) 388, 35 Am. Dec. zng such an order on motion of the attorney-

717; Kilbourn «?. Thompson, 103*0. S. 168, 26 general, when made on petition of sbare-

L ed 377 Under a statute of Pennsylvania holders and creditors. Matter of Mart, 5

(Pa. Act April 4, 1872, Pamph. L. 40) no- N. Y. Suppl. 82, 22 Abb. N. Cas. (N. Y.)

tice of an application for the dissolution of a 227. When application for appointment of a

corporation should be published once a week new trustee of an insolvent insurance com-

for three weeks. In re Philadelphia Straw pany need not be given to the attorney-gen-

Braid Sewing Mach. Co., 6 Pa. Co. Ct. 65; In eral see Matter of Gay, 4 N. Y. Suppl. 602, 21

re Ashton Hand Mfg." Co., 5 Pa. Co. Ct. 400. N. Y. St. 346.

And where a place of meeting is maintained in 85. People v. Seneca Lake Grape, etc., Co.,

a county other than that in which the prin- 52 Hun (N. Y.) 174, 5 N. Y. Suppl. 136, 23

cipal office is located, such advertisement N. Y. St. 346, 17 N. Y. Civ. Proc. 130; Free-

should be in both counties. In re Ashton man's Nat. Bank v. Smith, 9 Fed. Cas. No.

Hand Mfe Co, 5 Pa. Co. Ct. 400. It has been 5,089, 13 Blatchf. 220; In re Pensacola Lum-

held that the action of the English directors ber Co., 19 Fed. Cas. No. 10,959, 8 Ben.

of a corporation chartered in England, but 171.

[XXI. F, 4, b]
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that no order to show cause has been made, served, or published, in conformity
with the statute.^*

e. Allegations of Bill. In a proceeding to wind up an insolvent corporation

under the statutes of New Jersey the bill need not allege that the coi-poration is

doing business in the state at the time when the bill is filed, since the court has,

under the statute, jurisdiction in the case of a foreign corporation which has pre-

viously done business in the state and still has property there.*'

d. Consolidation of All Suits Pending Against Corporation by Creditors. A
shareholder who is also a creditor may file a bill in equity in Tennessee to wind
up an insolvent corporation, and may have all suits pending against it by cred-

itors consolidated and proper accounts taken for the settlement of its affairs ; and
other shareholders may show that the claim of the one filing the bill is not valid,

although the bill has been taken for confessed against the corporation.^

e. Intervention of Creditors. A final settlement, made between a corporation

and its members, on the winding-up of its affairs, is not of course valid as against

its creditors, unless they have been parties to the proceeding.^' On general prin-

ciples of equity, where such a proceeding takes place in a court possessing equity

powers, it would be within the discretion of the court to allow a creditor to inter-

vene, even after the expiration of the time previously limited for that purpose,

at least it has been so held where the proceeding was instituted by creditors,'"

and no reason is perceived why the rule should be different where it is instituted

by shareholders.

G. Effect of Dissolution— l. At Common Law— a. In General. Under the
operation of the principles of the ancient common law, excluding in this state-

ment the principles of equity jurisprudence and the effect of general saving

statutes, the effect of the dissolution of a corporation is to put an end to its exist-

ence for all purposes whatsoever and to destroy every one of the faculties pos-

sessed b}' it ; so that thereafter it can neither make nor take contracts,'' nor
nor be sued;'^ and so that all debts to or from it become extinguished,'*,,92

86. In re Pyrolusite Manganese Co., 29 Hun 94. Delaivare.— Commercial Bank v. Lock-
(N. Y. ) 429. When therefore the governing wood, 2 Harr. 8.

statute (N. Y. Code Civ. Proc. § 2423) Georgia.— Robinson v. Lane, 19 Ga. 337;
prescribed that on presentation of the petition Thornton v. Lane, 1 1 6a. 459 ; Hightower v.

the court might make an order requiring all Thornton, 8 Ga. 486, 52 Am. Dec. 412.

persons interested in the corporation to show Louisiana.— In Louisiana the property and
cause why it should not be dissolved, and the property rights of a corporation are not de-

order that was in fact made and served was stroyed by the expiration of its charter,

an order to show cause "why the prayer of Fleitas v. New Orleans, 51 La. Ann. 1, 24 So.

the petition should not be granted," and 623.

there was no statutory provision for the serv- Massachusetts.— Thornton v. Marginal
ice of a copy of the petition with the order Freight Co., 123 Mass. 32.

to show cause, it was held that subsequent Mississippi.— State Bank v. Duncan, 56
proceedings were void. People v. Seneca Lake Miss. 166; Port Gibson v. Moore, 13 Sm. & M.
Grape, etc., Co., 52 Hun (N. Y.) 174, 5 N. Y. 157; Commercial Bank v. Chambers, 8

Suppl. 136, 23 N. Y. St. 346, 17 N. Y. Civ. Sm. & M. 9.

Proc. 130. New York.—^Assuming that this rule was
87. Albert v. Clarendon Land, etc., Co., 53 introduced in New York by the constitution

N. J. Eq. 623, 23 Atl. 8. of 1777, adopting such parts of the common
88. Crutchfield v. Mutual Gas-Light Co., law as was then the law of the colony, yet the

(Tenn. Sup. 1886) 2 S. W. 658. changed conditions surrounding the creation

89. Heggie v. People's Bldg., etc., Assoc, and dissolution of corporations and the dis-

107 N. C. 581, 12 S. E. 275. tribution of their assets after dissolution

90. Spooner v. St. Louis Bay Syndicate, have abrogated the rule. Shayne v. Evening
48 Minn. 313, 51 N. W. 377. Post Pub. Co., 168 N. Y. 70, 61 N. E. 115, 10

91. Saltmarsh v. Planters', etc., Bank, 14 N. Y. Annot. Cas. 237, ^85 Am. St. Rep. 654,

Ala. 668 ; Carrington v. Commercial F. & M. 55 L. R. A. 777 [reversing 66 N. Y. App. Div.

Ins. Co., 1 Bosw. (N. Y.J 152; Green v. Sey- 426, 67 N. Y. Suppl. 937].

mour, 3 Sandf. Ch. (N. Y.) 285; White v. Worth Carolina.— Von Glahn v. De Rosset,

Campbell, 5 Humphr. (Tenn.) 38. 81 N. C. 467; Malloy v. Mallett, 59 N. C. 345;
92. State Bank v. Wilson, 19 La. Ann. 1; Fox v. Horah, 36 N. C. 358, 36 Am. Dec.

Whitman v. Cox, 26 Me. 335. 48.

93. Carey v. Giles, 10 Ga. 9; Bonafife v. Tennessee.— Hopkins v. Whitesides, 1 Head
Fowler, 7 Paige (N. Y.) 576. > 31; White v. Campbell, 5 Humphr. 38.
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and all actions by ^ or against "' it abate ; and so that its real property reverts to

the grantors or donors thereof or their heirs ; ^ and its personal property escheats

to the crown or to the state.'^

b. Extinguished Liability of Shareholders— (i) BvLE Stated. The general
rule of the ancient common law that debts owing by or to a corporation become
extinguished upon the event of its dissolution had the necessary consequence of

exonerating the shareholders from their liability to pay calls to the corporation in

respect of the shares for which they had subscribed.'' Therefore a shareholder
was not liable to garnishment, under a statute, by a creditor of a defunct corpo-

ration ; because a garnishing creditor claims in right of his debtor, and whatever
will disable his debtor from claiming will operate as a disability against him.^

So where, under the pharter or governing statute, a judgment recovered against

a corporation may be levied upon the property of any of its shareholders, a share-

holder is privy to the judgment, in such a sense that he may maintain in his own
name a writ of error and reverse it where it has been recovered against the corpo-

ration after its dissolution.^

(ii) But Individuals May Incus Liabilities Which Will SusnvE. But
although the debts owing to or from the corporation are at common law extin-

guished by its dissolution, yet this does not exclude the conclusion that the indi-

viduals composing the corporation may during its existence incur liabilities, under
the operation of statutes or otherwise, which will survive.'

United States.-^ Mumma v. Potomac Co., 8
Pet. 281, 8 L. ed. 945.

95. Eagle Chair Co. v. Kelsey, 23 Kan.
632; State Bank v. Wrenn, 3 Sm. & M. (Miss.)

791.

96. Nelson v. Hubbard, 96 Ala. 238, 11 So.

428, 17 L. K. A. 375 ; Selma First Nat. Bank
V. Colby, 21 Wall. (U. S.) 609, 21 L. ed. 687.

97. Massachusetts.— Polger v. Chase, 18

Pick. 63.

New York.— Bingham v. Weiderwax, 1

N. Y. 509; Hooker v. Utica, etc., Turnpike
Co., 12 Wend. 371.

North Carolina.— Fox v. Horah, 36 N. C.

358, 36 Am. Dec. 48; State v. Rives, 27 N. C.

297.

Tennessee.— White v. Campbell, 5 Humphr.
38.

Texas.—^Acklin e. Paschal, 48 Tex. 147.

England.— Wlnsor v. Webb, Godb. 211; Ed-
munds V. Brown, 1 Lev. 237; Atty.-Gien. v.

Gower, 9 Mod. 224; Coke Litt. 136.

98. Coulter v. Robertson, 24 Miss. 278, 57

Am. Dec. 168; Fox v. Horah, 36 N. C. 358, 36

Am. Dec. 48.

99. Paschall v. Whitsett, 11 Ala. 472;

Hightower v. Thornton, 8 Ga. 486, 52 Am.
Dec. 412; Merrill v. Suffolk Bank, 31 Me. 57,

50 Am. Dec. 649; Malloy v. Mallett, 59 N. C.

345, 346. The court which rendered the last

of these decisions seems to have been ani-

mated by sheer love of injustice, and in an-

other ease, while professing to proceed accord-

ing to the principles of equity, refused relief

against the shareholders of a bank, notwith-

standing the following clause in its charter:
" The private property of the individual stock-

holders shall be liable for all the debts, con-

tracts and liabilities of the corporation in

proportion to the stock subscribed by each in-

dividual." Notwithstanding this provision it

was held that a court of equity had no power,

after the dissolution of a corporation, at the
suit of a creditor of the same, to aid him in
collecting his debt from the shareholders;
and this is the way the court reasoned in

reaching the conclusion :
" The responsibility

thus imposed upon the individual stockholders
is, we think, manifestly a secondary one; be-

cause it makes them liable for the debts of

another person, to wit : the corporation.' Such
a liability was amply sufficient for the secu-

rity of the creditors of the company, should
they be diligent in enforcing it, during the
existence of the corporation; while, to have
made it greater, would, in a considerable de-

gree, have tended to defeat the purpose for

which the company was created. The liability

of the individual stoekHolders being thus a
secondary one for the debts of the company,
it follows that when the corporation expired
and its debts became thereby extinct, their

liability became extinct also. As long as
there were debts of the company to be paid,

the stockholders were bound to pay them, if

necessary, out of their private means; but
when the debts of the corporation ceased to

exist, as such, there remained nothing upon
which to attach a responsibility on those who
had been members of the defunct company."
The court also found an analogy in the case

of a creditor's bill founded upon a judgment
which is not in force. Wintz v. Webb, 14

N. C. 27. The doctrine announced in Von
Glahn v. De Eosset, 81 N. C. 467, although
an obiter dictum, expresses the unquestioned
rule of the American law, and necessarily in-

volves a repudiation of the doctrine in this

case.

1. Paschall v. Whitsett, 11 Ala. 472.

2. Merrill v. Suffolk Bank, 31 Me. 57, 50
Am. Dec. 649.

3. Hightower v. Thornton, 8 Ga. 486, 52

Am. Dec. 412.

[XXI, G, 1, b. (ii)]



1312 [10 Cye.J CORPORATIONS

2. Effect of Dissolution With Respect to Contracts— a. Destroys Power of

Corporation to Make Contracts. After a corporation has been dissolved de jure,*

it can make no contract which will have the effect of binding its assets.'

b. To What Extent Liable For Money Thereafter Borrowed. There is a
decision to the effect that a corporation whose charter has expired is liable for

money thereafter borrowed, only where snch money is necessary to preserve its

property or pay its just and legal liabilities.®

e. Effect of Dissolution Upon Unexpired or Executory Contracts— (i) Iir

General. The executory contracts of a corporation become nugatory after it is

forced into an involuntary liquidation and dissolution.''

(ii) Puts End to CoNTmuma Duty of Gorposation and Entitles Obli-
gee TO Just Compensation. In respe^ct of contracts of such a nature as to

involve a continuing duty or liability on the part of the corporation, the necessary
effect of its dissolution is to put an end to the continuing duty or liability, and to

entitle the other party to just compensation.*
(hi) Entitles Obligee to damages Fob, Breacb of Contract. In

ordinary cases the obligee will be entitled to be paid, out of the assets of the

dissolved corporation, compensation by way of damages for the breach of its

contract.'

(iv) Renders Debentures of Corporation Immediately Payable. In
England the winding-up of a corporation renders immediately payable a deben-

4. The expression de jure is used to ex-
clude from conception those de faeto and
shadowy dissolutions which are frequently
held to have taken place through insolvency
or the non-user of the corporate franchises,
for the purpose of letting in the rights of
creditors against their shareholders, and for

some other purposes. See supra, VTII, P, 1,

e, (I) et seq.

5. Carrington v. Commercial F. & M. Ins.

Co., 1 Bosw. (N. Y.) 152; Green D. Seymour,
3 Sandf. Ch. (N. Y.) 285; White v. Camp-
bell, 5 Humphr. (Tenn.) 38.

Illustrations.— Such an effect has been as-

cribed to an order enjoining a corporation
from exercising its franchises, in a statutory
proceeding to dissolve it. Carrington v. Com-
mercial F. & M. Ins. Co., 1 Bosw. (N. Y.)

152. So where a note secured by a deed of

trust was executed to a defunct corporation,

it was held that the note was void for want
of a payee, and that the deed of trust was
void for want of a beneficiary. White v.

Campbell, 5 Humphr. (Tenn.) 38. So where
the directors of a corporation, after they had
been, by a vote of the shareholders, which
took place in pursuance of the charter, di-

vested of all authority except to close its con-

cerns, issued new obligations in the name of

the company and took a mortgage therefor,

it was held that the mortgage thus taken was
void. Green V. Seymour, 3 Sandf. Ch. (N. Y.)

285. So where a corporation's charter is de-

clared void for non-payment of taxes, and a
receiver is appointed, a claim by its manager
for services rendered and money loaned after

the date of the forfeiture cannot be allowed
as against the receiver. Louchheim v. Claw-
son Printing, etc., Co., 12 Pa. Super. Ct. 55.

6. Mason v. Pewabic Min. Co., 66 Fed. 391,

13 C. C. A. 532. The decision is obviously
unsound. A corporation whose charter has
expired, unless there is a statute continuing
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its corporate life for the purpose of winding-
up, cannot borrow money, because it is non-
existent, and it cannot be liable for anything
for the same reason. Another holding an-
nounces the doctrine that the acts of a minor-
ity party of a corporation organized for ideal

purposes, done after the corporation has
ceased to exist, are void. Com. v. Order of

Solon, 166 Pa. St. 33, 30 Atl. 930. This de-

cision must be read with reference to the
principle that so long as a corporation not
having a joint stock retains a suflScient num-
ber of members to keep the corporation alive,

their acts are binding; but of course not after

it has ceased to exist. Another decision an-

nounces the principle that an attempt on the
part of the managers of a corporation to ex-

ercise corporate powers after the expiration
of its charter without renewal is ultra vires.

In re McKinley-Lanning L., etc., Co., 1 Pa.
Dist. 551. Naturally, because there is no cor-

poratioUj and the case simply presents the
attempt of a number of private persons to

exercise the powers of a corporation which
dbes not exist.

7. People V. Globe Mut. L. Ins. Co., 91

N. Y. 174; Grifiith v. Blackwater Boom, etc.,

Co., 46 W. Va. 56, 33 S. E. 125.

8. This may be best illustrated in respect

of contracts of fire insurance where, if the

insurance company becomes dissolved while

the contract is in force, the contract is de-

termined as a contract of insurance, and the

insured is entitled to the unearned premium
at the date of the dissolution. Carr v. Union
Mut. F. Ins. Co., 28 Mo. App. 215.

9. In re Wiltshire Iron Co., L. K. 3 Ch.

443, 37 L. J. Ch. 554, 18 L. T. Rep. N. S. 38,

16 Wkly. Rep. 682. That the dissolution of

a corporation, while preventing specific per-

formance of its contracts, perfects a cause of

action for their breach see Schleider v. Diel-

man, 44 La. Ann. 462, 10 So. 934.
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ture issued by it covenanting for the payment of the money on a specified day,

which is subsequent to such winding-up, although there is no special provision

for such immediate payment.'"

(v) WsEN CouMT May Obdeh Execution of Contract After Winding-
Up Order. In England the principle has been recognized that where a corpora-

tion has entered into an obligation and commenced its performance after the

presentation of a petition for a winding-up, and the contract remains but partly

performed when the winding-up order is made, it is within the power of the

court to order the performance of it to be completed."
(vi) Effect Upon Unexpired Contracts to Render Services to Corpo-

ration. The effect of the dissolution of a corporation upon an unexpired con-

tract for the rendition of services to it does not bar a recovery of damages for the

breach of the contract for the unexpired portion of the term.*^

(tii) Effect Upon Unexpired Leases Made to Corporation— (a) In
Oeneral. Neither the receiver of a dissolved corporation appointed to wind up
its affairs nor its assignee in bankruptcy '^ is bound to accept onerous property,

because this would be in violation of the rights of creditors. He is not therefore

bound, if to do so will be prejudicial to the interests of the creditors, to comply
with the covenants of a lease made to the corporation by paying rent in full ; but
he may allow the lease to be forfeited, and allow the lessor to intervene ^ro inter-

esse suo to recover his distributive share of any rents accruing prior to the date

of the forfeiture."

(b) Receiver May Take Possession of Leased Property and Pay Rent. If

on the other hand it becomes clear that it will be profitable and advantageous to

the insolvent estate in his hands to hold on to the lease, even for the purpose of

selling it, .where it is assignable, lie may undoubtedly do this ; and where he
makes such an election, the estate in his hands will become liable to pay to the

lessor the full amount of the rents already accrued and thereafter accruing. In
general the same result will follow where the court orders him to take possession

of the leased property, by an order, the terms of which leave him no election.

But it seems that if he is appointed receiver of an estate where part of the estate

consists of leased property, he has an election whether he will take possession of

the leased property and assume the liability to pay rent according to the cove-

nants of the lease ; and the mere fact of his appointment does not render him liable

so to pay rent, until he makes his election or does some act which in law would
be equivalent to an election. '°

10. Wallace v. Universal Automatic Mach. 13. In re Merrifield, 17 Fed. Cas. No. 9,465.

Co., [1894] 2 Ch. 547, 63 L. J. Ch. 598, 70 See also supra, VIII, J, 8.

L. T. Kep. N. S. 852, 1 Manson 315, 7 Reports 14. This seems to the writer to be the re-

316. suit of the best adjudications on the subject.

11. When therefore a customer of a trad- People v. National Trust Co., 82 N. Y. 283.

ing company had iona fide ordered and paid Compare Gaither v. Stockbridge, 67 Md. 222,

for an invoice of goods, and the company had 9 Atl. 632, 10 Atl. 309; Hoyt v. Stoddard, 2
loaded the goods on a railway carriage Allen (Mass.) 442.

marked to his address, and sent him the in- 15. Com. v. Franklin Ins. Co., 115 Mass.
voices after the presentation of a petition to 278; Woodruff v. Erie R. Co., 93 N. Y. 609
wind up its affairs, but before the winding-up [reversing 25 Hun (N. Y.) 246]; Moore r.

order had been made, it was held that the Higgins, 2 Silv. Supreme (N. Y.) '298, 5

disposition of the property was complete be- N. Y. Suppl. 895, 24 N. Y. St. 378, 20 N. Y.

fore the winding-up order, and the goods were Wkly. Dig. 123 [affirmed in 132 N. Y. 456, 30
ordered to be delivered to the customer. In re N. E. 861, 44 N. Y. St. 608] ; People v. tjni-

Wiltshire Iron Co., L. R. 3 Ch. 443, 37 L. J. versal L. Ins. Co., 30 Hun (N. Y.) 142; In re

Ch. 554, 18 L. T. Rep. N. S. 38, 16 Wkly. Rep. Lundy Granite Co., L. R. 6 Ch. 462, 40 L. J.

682. Ch. 588, 24 L. T. Rep. N. S. 922, 19 Wkly.
12. Rosenbaum^;. U. S. Credit System Co., Rep. 609; In re Oak Pits Colliery Co., 21

61 N. J. L. 543, 40 Atl. 591 [reversing, 60 Ch. D. 322, 51 L. J. Ch. 768, 47 L. T. Rep.
N. J. L. 294, 37 Atl. 595, and disapproving N. S. 7, 30 Wkly. Rep. 759; In re Brown, 18
People V. Globe Mut. L. Ins. Co., 91 N. Y. Ch. D. 649; Turner v. Richardson, 7 East
174].

,

335, 3 Smith K. B. 330. Compare Miltenber-

[83] [XXI, G, 2, e, (vil), (B)]
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3. Effect of Dissolution Upon Actions — a. Destroys Its Power to Sue—
(i) In General. By the principles of the common law, after a corporation has
become effectually dissolved in any mode known to tlie law, its power to sue in

its corporate name is effectually extinguished.'^ Thereafter it can maintain no
action to enforce rights acquired during the life of its charter, unless its capacity

in this respect has been continued by the provisions of its charter or otherwise by
statute."

(ii) Abates All Actions Commenced IN Its IfAME. By the principles of
the common law, in the absence of any saving statute, the dissolution of a corpo-

ger 1-. Logansport, etc., R. Co., 106 U. S. 286,
1 S. Ct. 140, 27 L. ed. 117 ; In re Bridgewater
Engineering Co., 12 Ch. D. 181, 48 L. J. Ch.
389. The English doctrine is thus expressed
by Lord Justice Lindley, in giving the judg-
ment of the English court of appeal :

" When
the liquidator retains the property for the
purpose of advantageously disposing of it, or
when he continues to use it, the rent of it

ought to be regarded as a debt contracted for

the purpose of winding up the company, and
ought to be paid in full, like any other debt
or expense properly incurred by the liquidator

for the same purpose; and in such a case it

appears to us that the rent for the whole
period, during which the property is so re-

tained or used, ought to be paid in full, with-
out reference to the amount which could be
realized by a distress." In re Oak Pits Col-

liery Co., 21 Ch. D. 322, 51 L. J. Ch. 768, 47
L. T. Rep. N. S. 7, 30 Wkly. Rep. 759. On
the same principle where a receiver is ap-
pointed to take charge of a leasehold estate,

which is sublet to various tenants, for the
purpose of collecting the rents and profits,

such a receiver being usually called " a re-

ceiver of rents and profits," his primary duty
is to pay the head rent, or rent which is due
from the debtor whose custody he has dis-

placed, to the principal landlord; and he is

bound to do this without any order of court
to that effect, and without compelling the
landlord to resort to any proceedings for the
purpose of enforcing such payment. Balfe v.

Blake, 1 Ir. Ch. 365; Walsh v. Walsh, 1 Ir.

Eq. 209. This is obvious when It is considered
that the very fact of his appointment, and of

his taking possession of property which
is thus liable to a head rent, is an affirmation

of the covenant in the lease under which such
head rent is due. For a clause in a lease

which justifies the lessor in making a reentry

upon the lessee corporation going into liqui-

dation see Horsey v. Steiger, [1898] 2 Q. B.

259, 67 L. J. Q. B. 747, 79 L. T. Rep. N. S.

116. As to the remedies of the landlord after

the lessee corporation has gone into liquida-

tion, his remedy by distress, his relief by fil-

ing an intervening petition, his right to pri-

ority in the distribution, etc. see 5 Thompson
Corp. § 6999.

16. Alabama.— Saltmarsh v. Planters', etc..

Bank, 17 Ala. 761.

Louisiana.— State Bank v. Wilson, 19 La.
Ann. 1.

Maine.— Whitman v. Cox, 26 Me. 335;
Read v. Frankfort Bank, 23 Me. 318.
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North Ca/rolina.— Fox v. Horah, 36 N. C.

358, 36 Am. Dec. 48, collection of a judgment
recovered by bank cashier suing in behalf of

the bank after its dissolution enjoined in

equity. Compare Von Glahn v. De Rosset, 81
N. C. 467 [overruling in effect Fox v. Horah,
36 N. C. 358, 36 Am. Dec. 48].

Ohio.— Miami Exporting Co. v. Gano, 13
Ohio 269.

Texas.— In Texas a corporation which has-

been dissolved is without power to bring tres-

pass to try title to land owned by it. Bald-
win V. Johnson, 95 Tex. 85, 65 S. W.
171.

United States.— Greeley v. Smith, 10 Fed.
Cas. No. 5,748, 3 Story 657.

17. Alabama.—Saltmarsh v. Planters', etc..

Bank, 14 Ala. 668, 17 Ala. 761.
Connecticut.— Wilcox v. Continental L. Ins.

Co., 56 Conn. 468, 16 Atl. 244; National Pah-
quioque Bank v. Bethel First Nat. Bank, 36
Conn. 325, 4 Am. Rep. 80.

Kansas.—Krutz v. Paola Town Co., 20 Kan.
397.

Louisiana.—Planters Consol. Assoc, v. Clai-

borne, 7 La. Ann. 318.

Mississippi.— State Bank v. Wrenn, 3 Sm.
& M. 791 ; Campbell v. Mississippi Union
Bank, 6 How. 625.

New Hampshire.— Blake v. Portsmouth,
etc., R. Co., 39 N. H. 435.

New York.—Sturges v. Vanderbilt, 73 N. Y.
384 [affirming 11 Hun 136].

Ohio.—Renick v. West Union Bank, 13 Ohio
298, 42 Am. Dec. 203 ; Miami Exporting Co. v.

Gano, 13 Ohio 269.

Tennessee.—^Ingraham v. Terrv, 11 Humphr.
572.

Yirginia.— Rider v. Nelson, etc., Union Fac-
tory, 7 Leigh 154, 30 Am. Dec. 495.

United States.— Pendleton t. Russell, 144
U. S. 640, 12 S. Ct. 743, 36 L. ed. 574; U. S.

Bank v. McLaughlin, 2 Fed. Cas. No. 928, 2
Cranch C. C. 20 ; Smith v. Frye, 22 Fed. Cas.
No. 13,049, 5 Cranch C. C. 515.

Statute construed.— That the common-law
rule that an unqualified dissolution of a cor-

poration extinguishes all rights of action in

favor of or against it is not changed by Conn.
Gen. Stat. § 1322, specifying the power of
receivers, see Wilcox v. Continental L. Ins.

Co., 56 Conn. 468, 16 Atl. 244. That in an
action on a note by a corporation it is no de-

fense that the charter fails to define the
period of its duration see East Tennessee
Iron Mfg. Co. v. Gaskell, 2 Lea (Tenn.)
742.
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ration has the effect of abating all actions pending against the corporation at the
date when the dissolution takes effect.^^

(ill) This Doctrine Not Applicable TO De Faoto Dissolutions. This
doctrine is not applicable to those de facto dissolutions which have been fre-

quently declared by the courts to exist, for the purpose of letting in the rights of

creditors against shareholders. Thus the non-user by a corporation of its

franchises, such as is evidenced by its cessation of active business, does not impair
its capacity to prosecute suits.^'

(iv) What Actions Abate a.nd What Sueviye Under Statutes—
(a) Follows Rule With Respect to Death ofNatural Persons— (1) In Geneeal.
Assuming that a statute exists preventing the dissolution of a corporation from
putting an end to rights of action against it, the question arises whether those

rights of action which, under the principles of the common law, abate on the death

of a natural person, will abate on the dissolution of a corporation. It seems that

this question must be answered in the affirmative.

(2) Action sr Coepoeation Foe Libel. For instance it has been held that

an action by a corporation for a libel, being for a mere personal tort, does not sur-

vive the dissolution of the corporation ; and that such a right of action does not
continue in its receiver, and this is so, although the libel may have resulted in

pecuniary injury to the corporation, and may have diminished the amount of its

estate which has passed into the hands of the receiver.^

(3) Action Foe Toet Continued Against Dieectoes Undee Statute. But
an action brought against a corporation for a tort may be continued against its

directors and trustees under a statute '^ providing that upon the dissolution of a

18. Eagle Chair Co. v. Kelsey, 23 Kan.
632; State Bank v. Wrenn, 3 Sm. & M.
(Miss.) 791; May v. North Carolina State
Bank, 2 Rob. (Va.) 56, 40 Am. Dec. 726.

Effects of this principle.— If for instance

a corporation becomes extinct by the expira-

tion of its charter, or by a decree of forfeit-

ure, pending a suit at law by it for a corpo-

rate demand, and the fact be brought regu-

larly to the notice of the court, the action

must terminate, and any attachment made in

aid of it must be dissolved ; and if after judg-

ment in favor of the corporation it becomes
extinct no execution can regularly issue

thereon in the corporate name; and if one

be sued out it may be quashed on showing
that the corporation had become extinct be-

fore it was sued out. May v. North Carolina

State Bank, 2 Rob. (Va.) 56, 40 Am. Dec.

726. The effect of this principle was such

that where, in an action by a corporation,

plaintiff introduced in evidence its articles of

incorporation, although no issue as to its cor-

porate existence had been raised, and these

articles showed that its charter had expired

during the pendency of the action, it was
held that the court could not render a judg-

ment in favor of the corporation upon the ver-

dict which had been returned by the jury.

Eagle Chair Co. v. Kelsey, 23 Kan. 632. The
doctrine of this section must be absolutely

clear, so far as it relates to proceedings in

courts which haye no equity powers. In or-

der to place it beyond the possibility of doubt,

it is only necessary to consider that if, after

the dissolution of the corporate plaintiff, the

action should proceed to judgment, there

would be no person capable in law of receiv-

ing the fruits of it. Decisions exist which
have sometimes been quoted in opposition to
this principle, but on examination it will be
found that they are capable of being recon-
ciled with it. Bxanjine with reference to
this statement the cases of Louisville v. U. S.

Bank, 3 B. Mon. (Ky.) 138; Alexandria Bank
V. Patton, 1 Rob. (Va.) 499. See also 5
Thompson Corp. p. 5308, note 2, where these
eases are explained. In New York an action
commenced by a corporation is not abated
by a subsequent dissolution. New York Mar-
bled Iron Works v. Smith, 4 Duer (N. Y.)
362, but this is in conformity with a saving
statute. But in that state as everywhere
else after a corporation has been dissolved no
cause of action can arise in favor of it, be-

cause it is non-existent — " all is void," etc.

Kinney v. Reid lee Cream Co., 57 N. Y. App.
Div. 206, 68 N. Y. Suppl. 325. It has been
held that where a court has decreed the dis-

solution of a corporation and the appointment
of a receiver; and the corporation has ap-
pealed from the portion of the decree ap-
pointing a receiver, but not from that order-

ing dissolution, its acquiescence in the decree
of dissolution terminates its existence, so that
it has no capacity to prosecute an appeal
from the other provision of the decree, and
such appeal will be dismissed. State v.

Fidelity L. & T. Co., 113 Iowa 439, 85 N. W.
638.

19. State Nat. Bank v. Robidoux, 57 Mo.
446.

20. Milwaukee Mut. F. Ins. Co. v. Sentinel
Co., 81 Wis. 207, 51 N. W. 440, 15 L. R. A.
627.

21. 1 N. Y. Rev. Stat. p. 600, §§ 8, 9.

[XXI, G, 3, a, (IV), (a), (3)]
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corporation its directors shall be trustees for its creditors and sliareliolders, with

power to settle up its affairs and distribute its assets among its creditors iirst and
its shareholders next.^

(4) Action Foe Specific Perfoemance Abates. Necessarily the dissolution

of a corporation puts an end to an action to compel the specific performance of

its contract ; but it is said that it has at the same time the effect of perfecting a

right of action for its breach.^

b. Destroys Its Capacity to Be Sued— (i) In Genemal. The complete disso-

lution of a corporation destroys its capacity to be sued at law because a judg-

ment can no more be rendered against a dead corporation than against a dead
man.^'

(ii) Cannot Thereafter Be Made Party Defendant. It cannot there-

after be made a party defendant in an action brought by a receiver to set aside a
fraudulent conveyance of its assets.^

(ill) Abates All Actions Pending Against It— (a) In General. The
necessary effect of the dissolution of a corporation is to abate all actions pending
against it at the time of its dissolution, in the absence of a saving statute provid-

ing for the continuation of such actions.^

22. Hepworth v. Union Ferry Co., 62 Hun
(N. Y.) 257, 16 N. Y. Suppl. 692, 41 N. Y. St.

783. A private business corporation duly
chartered and organized under the laws of

West Virginia, which failed to wind up its

business when the time fixed by its charter

for its duration expired, but continued there-

after in its charter name to carry on its cor-

porate business, may be sued in a court of law
in its corporate name for a tort committed by
it after its charter had expired. Miller r.

Newburg Orrel Coal Co., 31 W. Va. 836, 8

S. E. 600, 13 Am. St. Rep. 903.

23. Schleider v. Dielman, 44 La. Ann. 462,

10 So. 934.

24. Georgia.— Carey v. Giles, 10 Ga. 9.

'Sew York.— Bonaffe v. Fowler, 7 Paige
576.

West Virginia.— Styles v. Laurel Fork Oil,

etc., Co., 45 W. Va. 374, 32 S. E. 227, 47

W. Va. 838, 35 S. E. 986, holding that there

can be no suit against an expired domestic
corporation except a suit in equity under a
statute to wind up its affairs for the benefit

of its creditors and shareholders.

Wisconsin.— Combes v. Keyes, 89 Wis. 297,

62 N. W. 89, 46 Am. St. Rep. 839, 27 L. R. A.

369, holding that a railroad company divested

of all its property and franchises by fore-

closure of mortgages is without capacity to

be sued after a new corporation under legis-

lative authority has acquired its property
and franchises and operated its road for many
years.

United States.— Mumma v. Potomac Co., S

Pet. 281, 8 L. ed. 945.

25. Carey v. Giles, 10 Ga. 9.

26. Alabama.— 'Nelson v. Hubbard, 96 Ala.

238, 11 So. 428, 17 L. R. A. 375.

Illinois.— Providence City Ins. Co. v. Com-
mercial Bank, 68 111. 348.

Louisiana.— Munson v. Richardson, 1 1 Rob.
.37.

Maine.— Merrill v. Suffolk Bank, 31 Me.
.57, 50 Am. Dec. 649; Whitman v. Cox, 26 Me.
.335; Read v. Frankfort Bank, 23 Me. 318.

[XXI, G. 3, a, (iv), (a), (3)]

Massachusetts.— Thornton v. Marginal
Freight R. Co., 123 Mass. 32.

New York.—-McCulloch v. Norwood, 58
N. Y. 562 ; Bonaflfe v. Fowler, 7 Paige 576.
North Carolina.— Dobson c. Simonton, 86

N. C. 492.

Pennsylvania.— Farmers', etc.. Bank v. Lit-

tle, 8 Watts & S. 207, 42 Am. Dec. 293.

Texas.— Life Assoc, of America v. Goode,
71 Tex. 90, 8 S. W. 639.

United States.— Selma First Nat. Bank v.

Colby, 21 Wall. 609, 22 L. ed. 687; Mumma v.

Potomac Co., 8 Pet. 281, 8 L. ed. 945 ; Greeley
V. Smith, 10 Fed. Cas. No. 5,748, 3 Story 657.

Illustrations.— Therefore a suit against a
national bank to enforce the collection of a
demand was abated by a decree of a district

court of the United States, dissolving the

corporation and forfeiting its franchises, ren-

dered upon an information against the bank
filed by the comptroller of the currency, there

being no saving statute continuing rights of

action. Selma First Nat. Bank v. Colby, 21

Wall. (U. S.) 609, 22 L. ed. 687. Under the
statutory system existing in New York the
court, on an application for a final order dis-

solving a corporation, must make a final or-

der of dissolution if it appears that the cor-

poration is insolvent, although upon such dis-

solution a pending action for personal injuries

will abate. Re New Yorlc Oxygen Co., 33
N. Y. Suppl. 726, 67 N. Y. St. 549, 24 N. Y.
Civ. Proc. 398. But under the system pre-

vailing in New Jersey it seems that unless the
terms of the order made by the court are
tantamount to a dissolution of the corpora-
tion, a, pending action against it may regu-
larly proceed, notwithstanding the adjudica-
tion of insolvency and the appointment of a
receiver to wind up its affairs, and notwith-
standing the action is in the courts of another
state than that of the home jurisdiction.

Tavlor r. Gray, 59 N. J. Eq. 621, 44 Atl. 668
[modifying (N. J. Ch. 1897) 38 Atl. 951].
In Texas a judgment for personal injuries
against a railway company is not void because
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(b) Contrary Decisions That Such Actions Do Not Abate. Decisions are
sometimes met with whicli hold in general terras a doctrine opposed to that just

stated. Thus according to an early decision in Missouri tiie expiration of the
charter of a corporation does not affect legal proceedings already commenced
against it.^ It is enough to say of such decisions that unless they can be justified

by some local statute they were badly decided.^
(o) Judgment Rendered Against Corporation After Dissolution Erroneous— (1) In GrENEEAL. It follows that a judgment rendered against a corporation

after it has been dissolved is voidable, in the sense that it will be reversed on
error," or that the execution of it will be perpetually enjoined.*

(2) Doctrine That Such Judgments Are Yoid— (a) Statement op Doctbinb.
Other authoritative courts have gone to the length of holding that a judgment
rendered against the corporation after its dissolution, although in an action pre-

viously commenced, is not merely erroneous, but absolutely void.^*

(b) May Be Impeached Collaterally by Creditors. It follows that under this

doctrine such a judgment may be' impeached by any one entitled to participate in

the distribution of the assets of the corporation. It has been held that it may be
impeached by a creditor ; for every creditor claiming payment out of the funds
of an insolvent corporation occupies an adversary position toward every other
claimant, and has a right to contest the validity of the claim preferred by any
other, and to see that another claimant does not get a preference under the opera-

tion of a void judgment.^^

it is rendered after a judgment dissolving the
company in a suit by the state, where an ap-
peal is pending from such judgment of dis-

solution. Giles V. Stanton, 86 Tex. 620, 26
S. W. 615 [reversing (Tex. Civ. App. 1893)
24 S. W. 556]. In Connecticut, where the re-

ceivers of a corporation rely upon its dissolu-

tion as a defense to an action against it, it

has been held proper to allow them to appear
and plead specially to the action. Morgan v.

New York Nat. Bldg., etc., Assoc, 73 Conn.
151, 46 Atl. 877.

27. Lindell v. Benton, 6 Mo. 361.

28. In Com. v. Huntingdon Bank, 2 Penr.

A W. (Pa.) 438, it was held that a statute of

the state exacting a duty of eight per cent

upon the amount of dividends declared by the

bank, and providing that upon the failure of

the bank to pay the same to the state treas-

urer within a given period he should pro-

claim the charter of the bank forfeited, did

not preclude the state from recovering the

duty in an action, although the state treas-

urer had by proclamation forfeited the char-

ter. But as there was no opinion the ground
of the decision does not appear.

29. Musson v. Richardson, 11 Rob. (La.)

37 ; Rankin v. Sherwood, 33 Me. 509 ; Merrill

V. Suffolk Bank, 31 Me. 57, 50 Am. Dec. 649
(reversed on error at the suit of a member
whose property has been levied upon under
an execution to enforce the judgment)

.

30. Rankin v. Sherwood, 33 Me. 509; Mer-
rill V. Suffolk Bank, 31 Me. 57. But see

Whitman v. Cox, 26 Me. 335.

31. Massachusetts.— Thornton v. Marginal
Freight R. Co., 123 Mass. 32.

New York.—Sturges v. Vanderbilt, 73 N. Y.

384 ; MeCulIoeh v. Norwood, 58 N. Y. 562 [re-

versing 36 N. Y. Super. Ct. 180]; Re Nor-

wood, 32 Hun 196. In New York a judgment

rendered against a corporation whose charter
has expired is void, unless the action be con-
tinued by order of the court under the New
York Law of 1832, c. 295, to prevent abate-
ment, etc. Sturges v. Vanderbilt, 73 N. Y.
384. Therefore after the dissolution of a cor-

poration its attorneys are without power to
enter into a stipulation affecting any pending
action. In re Norwood, 32 Hun (N. Y.)
196. A judgment recovered in a suit com-
menced against a corporation two months
after its dissolution was held to be not even
prima facie evidence of a, debt due from the
corporation at the time of its dissolution.
Bonaffe v. Fowler, 7 Paige (N. Y.) 576.
North Carolina.— Dobson v. Simonton, 86

N. C. 492.

Pennsylvania.— McAnulty v. National L.

Assoc, 6 Lack. Leg. N. 128.

Rhode Island.— Insurance Commissioner v.

United F. Ins. Co., 22 R. I. 377, 48 Atl. 202,
holding that an agreement by counsel of cor-

poration, subsequent to its dissolution, that
a judgment in a pending action may be ren-

dered against it, is absolutely void.

Tennessee.—'Grace v. Noel Mill Co., (Ch.
App. 1901) 63 S. W. 246, holding that there
can be no decree against dissolved corpora-
tion in a subsequent suit by shareholders
against the purchasers of the corporate prop-
erty, most of whom were shareholders in the
dissolved corporation, to recover assessments
fraudulently appropriated.

United States.— Pendleton v. Russell, 144
XJ. S. 640, 12 S. Ct. 743, 36 L. ed. 574.

32. Dobson v. Simonton, 86 N. C. 492.
That such is the right of a creditor in the
administration of an insolvent estate of a de-
ceased person see Long v. Yanceyville Bank,
85 N. C. 354; Wordsworth v. Davis. 75 N. C.
159 ; Overman v. Grier, 70 N. C. 693. In Her-

[XXI. G, 3, b, (m). (c), (2), (b)]
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(c) Other Consequences op This Doctrinb. Relief cannot be given to a cor-

poration against a decree in equity on the ground that it had no existence at the

time when the decree was rendered, where it is not shown that its existence had
not been so prolonged or revived that it would have a standing in court.^ So,

although a corporation may have been in the possession of its charter and fran-

chises at the time of the rendition of a judgment against it, yet a scire facias can-

not be maintained upon the judgment if, before the issue of the writ, its charter

has been surrendered or forfeited.^

(d) Creditors May Nevertheless Enforce Their Claims Against Corporate Assets.

Creditors may, however, enforce their claims against any property belonging to

the corporation, which has not passed into the hands of T)ona fide purchasers,

but is still held in trust for the company or for its shareholders, at the time of its

dissolution, in any mode permitted by the local laws.^

(e) Shareholders Mat Sue to Wind Up. Under statutory systems shareholders

also have a standing to sue in equity to wind up the affairs of the corporation.^^

(f) And Corporation May Prevent Consequences of Dissolution by Making
AssiGNiiENT For Creditors. It must also be kept in mind that it is within the
power of every business corporation to prevent the results which the rules of the

common law attach to a dissolution, by making an assignment of all its property,

prior to its dissolution in trust for the benefit of its creditors.^

(iv) Dissolves All Attachments Levied on Its Propebty. The neces-

sary effect of the de jure dissolution of a corporation is that it dissolves all

attachments levied on its property,^ and destroys the attachment lien.^'

(v) De Facto Dissolutions Do IfoT Destroy Capacity to Be Sued. It

must be kept in mind that .this rule is not applicable to those de facto dissolutions

which are frequently declared for the purpose of letting in the rights of creditors

against shareliolders ; but the mere insolvency of a corporation, rendering it

incapable of carrying on the business for which it was created, never operated to

prevent the prosecution of suits against it.'*"

e. Dissolution Has No Effect Upon Proceedings to Enforee Liens Upon Corpo-

rate Property— (i) Does JVot Operate to Divest Vested Rights. The dis-

solution of a corporation does not operate to divest rights which have become
vested before the dissolution. It does not for example affect a valid conveyance
made prior to the dissolution ; but with respect to the property thus conveyed no
title will pass in the event of dissolution to the person who otherwise might have
been entitled to take in that event.*'

(ii) Does JVoT Oust Court of Bankruptcy OF Jurisdiction. So the dis-

solution of a corporation does not oust the court of bankruptcy of a jurisdiction

previously obtained over its property, a proceeding in bankruptcy being a pro-

ceeding in re^n.*^

vey L\ Edmunds, 68 N. C. 243, an outside See supra, XI, D, 1, a et seq.; XXI, F, 2,

creditor of defendant's intestate was per- b, (i) et seq.

mitted to assail the integrity of a judgment, 37. Sturges v. Vanderbilt, 73 N. Y. 384
for tlie reason that he was interested in the [affirming 11 Hun (N. Y.) 136]. See supra,
administration of the assets and in prevent- XX, A, 1. a.

ing the priority attempted to be given to 38. Morgan v. New York Nat. Bldg., etc.,

plaintiff therein. Assoc, 73 Conn. 151, 46 Atl. 877; Farmers',
33. Muscatine Turn Verein v. Funck, 18 etc.. Bank v. Little, 8 Watts & S. (Pa.) 207,

Iowa 469. 42 Am. Dec. 293 ; Walters v. Western, etc.,

34. Mumma v. Potomac Co., 8 Pet. (U. S.) E. Co., 69 Fed. 679.
281, 8 L. ed. 945. 39. Wilcox v. Continental L. Ins. Co., 56

35. Providence City Ins. Co. v. Commercial Conn. 468, 16 Atl. 244.

Bank, 68 111. 348 ; Thornton v. Marginal 40. Providence City Ins. Co. v. Commercial
Freight E. Co., 123 Mass. 32 ; Lindell v. Ben- Bank, 68 111. 348.

ion, 6 Mo. 361; Habieh v. Folger, 20 Wall. 41. Methodist Protestant Church v. John-
(U. S.) 1, 22 L. ed. 307; Mumma v. Potomac son, 22 Nebr. 163, 34 N. W. 221.

Co., 8 Pet. (U. S.) 281, 286, 8 L. ed. 945 (per 42. Piatt v. Archer, 19 Fed. Cas. No. 11,213,
Story, J.). 9 Blatchf. 559, 6 Nat. Bankr. Eep. 465, per

36. Krutz r. Paola Town Co., 20 Kan. 397. Blatchford, District Judge.

[XXI. G. 3, b, (ill), (c), (2), (e)]
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(hi) Does Not Oust Trustees in Mortqagm of Right to Take Posses-
sion and Garby On Business. So the right of trustees in a mortgage of its

property, executed by a corporation, to take possession and control of the property,
and carry on the business for which the property was used, is such a right or
interest in the property as survives a voluntary dissolution of the corporation.

But where a proceeding has been instituted, under a statute, by shareholders, to

secure a voluntary dissolution of the corporation, this will exclude an independent
proceeding to foreclose such a mortgage, and will remit the mortgagees to the
remedy of filing their claim in the dissolution proceeding.^ Especially is it true

that the voluntary action of the shareholders in effecting a dissolution of the cor-

poration, under the provisions of a statute, cannot be allowed to have such an
effect ; since this would impair the obligation of an existing contract. The court
will in such a case direct the execution of the power contained in the mortgage.^*

4. Effect of De Facto Dissolutions— a. Dissolution by Reason of Non-User
Not Pleadable. The dissolution which alone is pleadable under the foregoing
principles is an absolute, unqualified dissolution, such as has been announced by a

competent judicial sentence, or such as needs no judicial sentence to announce
the fact. The foregoing principles have no application to a dissolution by the
mere non-user of the franchises of the plaintiff corporation ; for although such
non-user might be a ground upon which the state could vacate the franchises of
the corporation, yet this result cannot be accomplished by private individuals in a

collateral way, by way of defense to an action brought by the corporation.*' The
Tery fact of bringing the action is a revival of the corporation if dormant, and a
user of its franchises if they liave fallen into a state of non-user. Accordingly
where trustees of a religious corporation bring an action colore officii an objection

that they were not regularly elected as such trustees cannot be sustained, unless

it be shown that proceedings have been instituted against them by the govern-
ment and carried to judgment of ouster.**

b. Nor Is Mere Insolvency. From the foregoing principles it follows that, in

an action by a corporation against an individual, evidence that the corporation has

become insolvent is inadmissible; for although such insolvency might be a ground
for adjudging the corporate rights forfeited in proceedings against the corpora-

tion for that express purpose, yet it cannot be inquired into collaterally in an
action brought by the corporation.*'' If therefore an action has been brought
against a corporation to enforce an obligation entered into by it, plaintiff has the

right to have the corporation retained as defendant, notwithstanding it rnay have
"become insolvent or may have disposed of its property in such a manner as to

render the recovery of the judgment futile, and amotion to substitute an assignee

for the corporation will be properly denied unless assented to by plaintiff.**

43. Nelson v. Hubbardj 96 Ala. 238, 11 So. mination, unless it is apparent from the lan-

428, 17 L. R. A. 375. guage of the statute that the legislature in-

44. Nelson v. Hubbard, 96 Ala. 238, 11 So. tended that the statute should be self-execut-

428, 17 L. R. A. 375 ; Muscatine Turn Verein ing without the aid of any judicial sentence.

-27. Funck, 18 Iowa 469. See supra, XXI, A, 6, a; In re Brooklyn El. E.
45- Cahill V. Kalamazoo Mut. Ins. Co., 2 Co., 11 N. Y. Suppl. 161, 32 N.Y.St. 1065. And

Dougl. (Mich.) 124, 43 Am. Dec. 457. See even where there has been an absolute disso-

also Vernon Soc. v. Hills, 6 Cow. (N. Y.) 23, lution, such franchises as exist in perpetuity
16 Am. Dec. 429 ; Silver Lake Bank v. North, and as have been assigned by mortgage with
4 Johns. Ch. (N. Y.) 370. the assent, express or implied, of the legisla-

46. Vernon Soc. v. Hills, 6 Cow. (N. Y.) ture, if in the nature of real property, sur-

23, 16 Am. Dec. 429. See also the same prin- vive according to one view and exist in per-

<!iple in Penobscot Boom Corp. v. Lamson, 16 petuity. People v. O'Brkn, 111 N. Y. 1, 18
Me. 224, 33 Am. Dec. 656; Banks v. Poitiaux, N. E. 692, 19 N. Y. St.' 173, 7 Am. St. Rep.
3 Rand. (Va.) 136, 15 Am. Dec. 706. Upon 684, 2 L. R. A. 255.

"the same principle it is held that the failure 47. Cahill v. Kalamazoo Mut. Ins. Co., 2
of a railroad company to commence the con- Dougl. (Mich.) 124, 43 Am. Dec. 457, opin-

struction of its road within the time limited ion by Finch, J.

by its charter does not per se work a forfeit- 48. Hood v. California Wine Co., 4 Wash,
ure of its franchises without judicial deter- 88, 29 Pac. 768.

[XXI, G. 4, b]
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5. Effect of Dissolution After Judgment — a. No Execution Can Issue in Cor-
porate Name— (i) In General. If a corporation becomes dissolved after the
recovery of a judgment by it, no execution can issue thereon in its name, because
there is no existent person entitled to receive the proceeds ; but if an execution i&

sued out on such a judgment, it may be quashed on showing that the corporation
had become extinct before it was sued out.'"

(ii) Collection OF Such Judgment Enjoined. In the same semibarbarous-

era it was held that where a judgment has been recovered upon a promissory
note by the legal payee thereof, if the note really belongs to a corporation, which
has become defunct by the expiration of its charter, equity will enjoin the collec-

tion of the judgment.'"

b. Contra, That Property of Corporation May Be Sold on Execution Under
Judgment Obtained Against It Before Forfeiture. Opposed to this is the doctrine
that the forfeiture of the charter of a corporation will not prevent the sale of
its property under execution upon a judgment which had been obtained against
it before the forfeiture.'' In New York the annulment of the charter of a corpo-
ration for the non-payment of taxes will not abate an action properly commenced
in the name of the corporation, and prosecuted to judgment before a referee pre-
viously to the annulment.'^

6. Modern Doctrine That Obligations of Corporations Survive Against Their
Assets— a. Doctrine Stated. The doctrine of the ancient common law that the
debts of a corporation, and the remedies furnished by that law for the collection

of the same, die and abate with the corporation, has been repudiated by modern
American courts as odious to justice ;'3'and the sound and just doctrine now is

that the death of a corporation no more impairs the obligation of its contracts

than does the death of a natural person, but that its assets remain a trust fund or
pledge for the payment of its creditors and shareholders, and that a court of
equity will lay hold of those assets by its receiver or otherwise and see that they
are duly collected and justly applied.'^ The obligation of such contracts survives,

except such as in the nature of the case are incapable of specific performance
j

and the creditor may still enforce his demands against any property belonging to

the corporation, which has not passed into the hands of a iona fide purcliaser.'^

b. Obligations Survive Against Shareholders to Extent of What Is Due Upon
Their Shares. Under the operation of the modern doctrine as already seen '^ if

the shareholders of the corporation have not paid their subscriptions according
to the terms of their contract, or if the capital stock and property of the corpora-

tion have been divided among them, leaving its debts unpaid, every shareholder

49. May v. North Carolina Bank, 2 Rob. Iowa.— Muscatine Turn Verein v. Funck,
(Va.) 56, 40 Am. Dec. 726. 18 Iowa 469.

50. Fox V. Horah, 36 N. C. 358, 36 Am. Mississippi.— Nevitt v. Port Gibson Bank,
Dec. 48. See supra, XXI, G, 3, a, (l). 6 Sm. & M. 513.

51. Boyd f. Hankinson, 92 Fed. 49, 34 Missouri.— McCoy v. Farmer, 65 Mo. 244;
C. C. A. 197 {reversing 83 Fed. 876]. Powell v. North Missouri P. Co., 42 Mo.

53. Pyro-Gravure Co. v. Staber, 30 Misc. 63.

(N. Y.) 658, 64 N. Y. Suppl. 520. New ror/c— Tinkham v. Borst, 31 Barb.
53. Nevitt v. Port Gibson Bank, 6 Sm. 407 ; Hastings v. Drew, 50 How. Pr. 254.

& M. (Miss.) 513, 520 (opinion by ex-Chan- North Carolina.— Von Glahn v. De Rosset,
cellor Kent as counsel) ; Hightower v. Thorn- 81 N. C. 467.

ton, 8 6a. 486, 493, 52 Am. Dec. 412 (quoting Pennsylvania.— Shamiokin Valley, etc., R.
with approval the opinion of ex-Chancellor Co. v. Malone, 85 Pa. St. 25.

Kent just referred to). United States.— Bacon v. Robertson, IS
54. 2 Kent Comm. 307 note. How. 480, 15 L. ed. 499 ; Curran v. Arkansas,
55. Connecticut.—National Pahquioque Bank 15 How. 304, 14 L. ed. 705; Mumma v. Poto-

V. Bethel First Nat. Bank, 36 Conn. 325, 4 mac Co., 8 Pet. 281, 8 L. ed. 945; Boyd v.

Am. Rep. 80. Hankinson, 92 Fed. 49, 34 C. C. A. 197 [re-

Florida.— Howe v. Robinson, 20 Fla. 352. versing 83 Fed. 876] (forfeiture of charter
Georgia.— Hightower v. Thornton, 8 Ga. of a corporation does not prevent suits of

486, 52 Am. Dec. 412. its creditors and shareholders to preserve
Illinois.— Providence City Ins. Co. v. Cora- its assets for their benefit) ; Piatt );. Archer,

mercial Bank, 68 111. 348; Tarbell v. Page, 19 Fed. Cas. No. 11,213, 9 Blatehf. 559.

24 111. 46. 56. See supra, VIII, B, 1 et seq.

[XXI, G, 5, a, (l)]



CORPORATIONS [10 Cye.J 1321

is deemed to hold a portion of the assets of the corporation ; and equity will

compel him to contribute to discharge its debts pro rata out of the funds of the

corporation which in theory of equity are in his hands."
e. Effect of Doctrine That Obligations of Corporation Survive Against Its

Assets Upon Constitutionality of Statutes. From this doctrine it follows that a
legislative act dissolving a corporation and transferring its franchises to another
is not unconstitutional, since it does not impair the obligation of its contracts.^*

So it is a sound view that a man has no constitutional right not to pay his debts ;
'*

that an act of the legislature compelling him so to do does not impair the obliga-

tion of his contracts with his creditors, but gives validity to them ; and hence tliat

a statute providing that when a judgment is entered against an incorporated bank,
ousting it of its franchises, its debtors shall not thereby be released from their

debts and liabilities, and prescribing a mode for collecting such debts and enforc-

ing such liabilities, is a valid exercise of legislative power.*" A statute providing
for a distribution among creditors of the property of corporations whose charters

had become forfeited was likewise valid.*^ On the other hand a law distributing

the property of an insolvent trading or banking corporation among its sliare-

holders, or giving it to strangers, or seizing it to the use of the state, would as

clearly impair the obligation of its contracts as a law giving to the heirs the per-

sonal efEects of a deceased natural person would impair the obligation of his

contracts.*'

d. Operation of This Doctrine Where Corporation Abandons Its Franchises.

It follows that a corporation cannot by dissolving itself defeat the rights of its

creditors ; but if its officers die, resign, or refuse to act, and its shareholders neg-

lect or refuse to appoint others in their place, a court of equity, which never
allows a trust to fail for want of a trustee, will interfere and appoint a receiver

or manager ad interim for the purpose of winding up and putting an end to the

concern.*' On the other hand, in conformity with a principle ah-eady stated,**

the mere non-user by a corporation of its francliises does not of itself disable it

from resuming them so as to bring actions to enforce its obligations ; but so long

as its organization remains it may collect its dues and pay its debts, although the

undertaking for which it was created has been abandoned.*' The modern doc-

trine may perhaps be summed up in the language of the supreme court of errors

of Connecticut :
" For the protection of creditors it is also a well-settled rule

that a dissolution of a corporation by winding up, or other act of its stockholders,

57. Hastings v. Drew, 50 How. Pr. (N. Y.

)

61. Mudge v. Commissioners of Exoh., etc.,

254. The extent of the jurisdiction of the Co., 10 Rob. (La.) 460.

court winding up the affairs of a corpora- 63. Curran v. Arkansas, 15 How. (U. S.)

tion is said to be to ascertain the amount .304, 312, 4 L. ed. 705, per Curtis, J.

of corporate assets and liabilities and to de- 63. Curry v. Woodward, 53 Ala. 371;

Clare the necessity for making an assessment Brown r. Union Ins. Co., 3 La. Ann. 177, 182.

upon the shareholders. It has no authority In Carlen v. Drury, 1 Ves. & B. 154, 158, 12

to render a personal judgment against one Rev. Rep. 203, which involved the question

of the shareholders, who is not a party to of the neglect of the managers of the asso-

the winding-up proceeding by service of pro- eiation of the Bankside Brewery to act, the

cess or voluntary appearance; nor any au-
,

lord chancellor said: "This court is not to

thority to adjudicate the fact of membership be required on every Occasion to take the

in the corporation. Commonwealth Mut. F. Management of every Playhouse and Bre^c-

Ins. Co. V. Hayden, 61 Nebr. 454, 85 N. W. house in the Kingdom: but, if the Case jus-

443 [setting aside on rehearing decision in tified the Interference of the Court it may
60 Nebr. 636, 83 N. W. 922, 83 Am. St. Rep. appoint a Manager in the Interim, for the

545]. This proposition may well be chal- Purpose of winding up, and putting an End
lenged. tO; the Concern . . . But there must be a

58. Mumma v. Potomac Co., 8 Pet. (U. S.) positive Necessity for the Interference of the

281, 8 L. ed. 945; Piatt v. Archer, 19 Fed. Court, arising from the Refusal or Neglect

Cas! No. 11.213, 9 Blatehf. 559. of the Committee to act." See also Knowl-
59. Harris v. Glenn, 56 Ga. 94; Sparger f. ton v. Ackley, 8 Cush. (Mass.) 93.

Gumpton, 54 Ga. 355. 64. See supra, XXI, D, 2, a.

60. Nevitt V. Port Gibson Bank, 6 Sm. 65. Hardy v. Merriweather, 14 Ind.

&M. (Miss.) 513. 203.
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or by limitation, or in any mode except legislative repeal or judicial decree, does

not affect the rights of creditors ; and that as to them, and their right to enforce

their claims, or determine their validity, by suit or otherwise, the corporation will

be deemed to continue in existence." ^

7. Statutes Abrogating Common-Law Rule That Debts Due by or to Corporation

Die With It— a. In General. The bald injustice of the rule of the ancient com-
mon law that the obligations of a corporation die with it led to the enactment of

statutes abolishing the rule, and providing for the survival of such debts, and for

the continuation of the riglit of action to enforce them.
b. Constitutionality of These Statutes. On the one hand it was held that

such a statute would be unconstitutional, in so far as it attempted to revive debts

which had become extinguished, under the principles of the common law, before

the enactment of the statute ;
^ although it was not denied that the legislature

might preserve the debts from extinction by an appropriate statute enacted before

they became extinct.^ On the other hand it was held that where a statute had
been passed saving the rights of creditors of dissolved corporations and appointing
trustees to collect the assets of such corporations and administer them in the pay-
ment of their debts, a subsequent statute cutting down the powers of the trustees

to the substantial prejudice of the creditors of the bank by requiring them to sell

the assets for cash was unconstitutional.*'

e. These Statutes Liberally Construed. These statutes, being plainly remedial,

have been liberally construed.™

d. Whether Construed as Prescribing an Exclusive Remedy— (i) In General.
"Whether such a statute will be construed as prescribing the remedy which is to

be exclusive of all others, and which ousts the ordinary jurisdiction of courts of

equity, is a more difficult question. If such a statute prescribes a complete sys-

tem of procedure for the winding-up of insolvent corporations, it may reasonably

be concluded tliat the purpose of the legislature was to establish a course of pro-

cedure Avhich should be exclusive, just as the statutory system enacted in some of

the states for administering the estates of deceased persons is held to be exclusive

of the jurisdiction formerly exercised by courts of equity upon that subject. In
North Carolina it has been held that the provisions of the code of that state''' con-

tinuing the existence of defunct corporations for three years after the expiration

of their charters, for the purpose of bringing and defending suits and closing

their general business, have the effect of ousting the former jurisdiction of

courts of equity to accomplish the same result by the appointment of a receiver

upon a creditors' bill. The conclusion was that a failure to proceed within the

period of three years pointed out by the statute would be a complete defense,

66. National Pahquioque Bank v. Bethel being wound up at the time when the act
First Nat. Bank, 36 Conn. 325, 334, 4 Am. took effect, and not all those in course of
Rep. 80. being wound up when a question of abate-

67. Commercial Bank r. Lockwood, 2 Harr. ment might arise, see Ramsey f. Peoria
(Del.) 8. M. & F. Ins. Co., 55 111. 311. A statute of
68. Robinson r. Lane, 19 6a. 337. West Virginia providing that " when a cor-
69. Coulter v. Robertson, 24 Miss. 278, 57 poration shall expire or be dissolved, . . .

Am. Dec. 168; Commercial Bank v. Cham- suits may be brought, continued or defended
bers, 8 Sm. & M. (Miss.) 9. That the Mis- . . . in the corporate name, in like manner . . .

sippi act of 1843, saving the rights of cred- as before such dissolution or expiration"
itors after dissolution, did not apply to banks (W. Va. Code, c. 53, § 59), applies to a
dissolved by limitation of their charters was dissolution by forfeiture or charter as well
held in State Bank V. Duncan, 56 Miss. 166. as to voluntary dissolutions and those de-
That a statute providing that suits against creed by equity. Greenbrier Lumber Co. v.
corporations shall not abate by expiration Ward, 30 W. Va. 43, 3 S. E. 227.
of their charters, but that the provision shall 70. Franklin Bank v. Cooper, 36 Me. 179

;

not apply "to any corporation the affairs Michigan State Bank v. Gardner, 15 Gray
of which are being wound up by order of any (Mass.) 362; Folger v. Chase, 18 Pick
court," etc. (111. Sess. Laws (1869), p. 1, (Mass.) 63.
I 4), excepts only corporations which were 71. N. C. Rev. Code, i.-. 26, §§ 5, 6.
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not only to the corporation, but to its shareholders, who by its charter were indi-

vidually liable in the event of its insolvency.'* Such a statute does not create a

new right and give a remedy for that right, but merely gives a remedy to efEectn-

•ate a right already existing under the general principles of law. It is not a sound
view that it creates a remedy which is exclusive and which puts an end to the

oi-dinary remedy in equity, unless it says so in express terms, or by necessary

implication ; and it is scarcely necessary to add that if it does not furnish an ade-

quate remedy it does not oust the ordinary remedy in equity.'^

(ii) When Goust of Equity Will Assist Statutk It the statute does not
afford an adequate remedy to the creditor, a court of equity will assist him, in

furtherance of the purpose and policy of the statute. It was so held under the

provisions of the Mississippi act of 1843, which provided that after a judgment of

forfeiture the debts due the bank should not be extinguished, but that a trustee

should be appointed to collect them and B,pply the proceeds to the payment of

the debts of the bank.''*

6. Whether Apply in Case of Voluntary Dissolutions. Some of these statutes

have been held not to apply in the case of proceedings for the voluntary dissolu-

tion of corporations.''^

8. Statutes Continuing Existence of Corporation For Purpose of Suing and
Being Sued— a. Description of These Statutes. A class of statutes of the kind
under consideration merely enacts, that, for the purpose of winding up the con-

cerns of a corporation after the expiration of its charter, or after it has otherwise

been dissolved, its corporate powers shall continue, to the extent of prosecuting

and defending actions, for a stated period, in some cases three years ''••and in some
cases five years.'"

b. Their Construction— (i) Wsmn Word "Mat" to Read "Must" or
" Shall." It has been held that the rule which obtains in the construction of

statutes that the word " may " in a statute is to be made to read " must " or
" shall," where the public interest and rights are concerned, and where the public

or third persons have a claim de jure that the power permitted by the statute

shall be exercised, applies to a statute of the kind under consideration.''^

(n) JudgmentRendered After Expiration OF Statutory Period Void
— (a) III Oeneral. A judgment rendered against the corporation after the

period of limitation created by the statute has expired is void.'"

(b) Except Where Period of limitation Is Referred to Coinmencem&nt of
Action, and Not to ludgment. But in many cases the period of limitation fixed

72. Von Glahn t. De Eosset, 81 N. C. 467. by limitation or are annulled by forfeiture

• 73. Shamokin Valley, etc., R. Co. v. Ma- or otherwise, and does not apply to the case

lone, 85 Fa. St. 25. where a building and loan association has

74. Coulter v. Robertson, 24 Miss. 278, been wound up by the voluntary action of

67 Am. Dec. 168; Commercial Bank v. Cham- its members, so as to render a judgment void

bers, 8 Sm. & M. (Miss.) 9. which has been recovered against the corpora-

75. Thus the continuation of the existence tion after the lapse of three years. Heg|ie v.

of corporations " dissolved by forfeiture or People's Bldg., etc., Assoc, 107 N. C. 581,

any other cause," provided for by Ala. Code, 12 S. E. 275. Compare Fox v. Horah, 36

§ 1690, does not apply to corporations dis- N. C. 358, 36 Am. Dec. 48.

solved by the voluntary act of the owners of 76. Such as Mass. G^n. Stat. c. 68, §§ 36,

three fourths of the stock, under sections 37. Thornton v. Marginal Freight R. Co.,

1683-1689, which supply a complete scheme 123 Mass. 32. See further as to the Con-

or system of procedure for winding up its struction of such statutes Wright v. Rogers,

affairs. Nelson v. Hubbard, 96 Ala. 238, 11 26 Ind. 218; Cunningham v. Clark, 24 Ind. 7;

So. 428, 17 L. R. A. 375. So the North Caro- Herron v. Vance, 17 Ind. 595; Blake v. Ports-

lina statute (N. C. Rev. Code, § 667 et seq.), mouth, etc., R. Co., 39 N. H. 435; Ferguson
providing that corporations whose charters v. Miners', etc.. Bank, 3 Sneed (Tenn.) 609.

.shall have expired or been annulled shall 77. Such as Ala. Rev. Code, § 1775. Tus-

«ontinue as bodies corporate for three years kaloosa Scientific! Assoc, v. Green, 48 Ala. 346.

for the purpose of winding up their business, 78. Blake v. Portsmouth, etc., R. Co., 39

and that receivers shall be appointed to set- N. H. 435.

-tie their affairs, etc., relates only to cases 79. Thornton v. Marginal Freight R. Co.,

-where the charters of corporations expire 123 Mass. 32.
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by such statutes has been construed as referring to the time of the commencement
of the action against the corporation and not to the date of the judgment rendered
against it in such action.^

(hi) Wsen Rsceiter to Be Made Pabty. Where a statute provides that

upon the dissolution of a corporation suits against it shall not abate, the suit can

be continued only upon the terms prescribed in the statute. The proper practice

clearly is for plaintiff to satisfy the court that in the euit as continued the proper
parties will be represented. A suit prosecuted against the defunct corporation by
name will not be binding upon the receiver or other person having charge of the

assets of the corporation, unless he is substituted for the corporation as defendant.^'

e. What Powers May Be Exercised During Period of Continuance— (i) In
General. Unless the statute is so expressed as to leave no room for construc-

tion upon this point, the implication necessarily is that during the period to which
the existence of the corporation is thus extended no powers can be exercised by
it or in its name, except such as may be necessary for the winding-up of its

affairs.

(ii) WhenNotesMayBeRenewed. Where the statute continued the cor-

porate capacity of a bank for three years from its date, with all the powers neces-

sary for collecting the debts then due to the corporation, for selling and convey-
ing its property and finafly closing its concerns, it was held that the corporation

had authority within that period to take a new note in part payment or renewal

80. Thus where a statute applicable to a
banking corporation extended the existence

of the corporation during the period of two
years and authorized the trustees to institute

actions in its name at any time within that
period, and to prosecute them to final judg-
ment, it was held that such action, com-
menced within the prescribed period, might
be prosecuted after the period had expired.

Franlflin Banii v. Cooper, 36 Me. 179. Where
the charter of a bank provided that the bank
should continue in existence until Jan. 1,

1839, but contained a proviso that all bank-
ing powers should cease after Jan. 1, 1857,
" except those incidental and necessary to

collect and close up its business," and an ac-

tion of ejectment was brought against the
bank during the period of its existence, and
such proceedings were had therein that the

action was, in the year 1862, pending in the
supreme court of the United States on a
writ of error, a motion to dismiss the writ
was refused, on the ground that its prose-

cution belonged to those " necessary and in-

cidental powers to collect and close up its

business " which were saved by the statute.

Pomeroy v. Indiana Bank, 1 Wall. (U. S.)

2.3, 17 L. ed. 500. So where a statute of

Michigan provided that all corporations whose
charters expired by their own limitation
should continue to be bodies corporate for

three years, for the purpose of prosecuting
and defending suits by or against them, and
that any suit pending in favor of a corpora-
tion at the time of its dissolution should not
be thereby abated, but might be prosecuted
by the trustees on whom its estate should
have devolved, in its or their name, under
the direction of the court in which the suit

might be pending; and shortly before the
end of the three years next after the expira-

[XXI. G, 8, b. (ii). (b)]

tion of its charter a corporation, established

by the laws of Michigan, sold and assigned
to an individual all its property and claims,

upon his giving bond to pay its debts and do
certain other things, it was held that au
action commenced in Massachusetts prior

to the expiration of the charter, by the as-

signee, in the name of the corporation, might
be prosecuted to judgment after the expira-

tion of the three years. Michigan State Bank
V. Gardner, 15 Gray (Mass.) 362. This is

in accordance with the construction put by
the supreme court of Michigan upon the stat-

ute, which was that the purpose of the stat-

ute was not to limit but to enlarge the cor-

porate privileges so that the corporation
might continue business throughout the whole
charter period; for which reason it was held

that it might begin legal proceedings in its

own name at any time within three years

after the expiration of its franchises and
continue such proceedings to a close, unless

Its powers should be superseded by the .ap-

pointment of trustees or receivers. Bewick
V. Alpena Imp. Harbor Co., 39 Mich. 700.

Under the statute of Illinois a corporation

against which suit has been brought within
the two years granted by the statute may sue

out a writ of error in such cause after the

two years have expired. Singer, etc., Stono
Co. r. Hutchinson, 176 111. 48, 51 N. E. 622

Ireversing 72' 111. App. 306] . Application of

statutes of Ohio, with the conclusion that

an incorporated lodge of Odd Fellows whose
charter has expired by limitation may be
sued as a corporation, where it still continues
to exercise corporate powers as if its charter
had not expired. Mevers v. Lucas, 16 Ohio
Cir. Ct. 545, 8 Ohio C'ir. Dec. 431.

81. McCulloch i: Norwood, 58 K. Y.
562.
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of an old one, although the indorsers on the new note were not the same as those
upon the old note.*^

(m) Assign and Indorse Notes to Trustees Appointed bt It to Wind
Up Its Affairs. Again, where the statute provided that corporations should be
•continued bodies corporate for the term of three years after the expiration of
their charters, for the purpose of settling their business, but not for the purpose
-of continuing it, it was held that a banking corporation was authorized, immedi-
ately before the expiration of the term of extension so limited, to indorse notes
held by it to trustees appointed by it to wind up its affairs, on whom it had pur-
ported to confer, in the instrument of appointment, all of its powers. The
reasoning of the court was that the notes not having been collected before the
expiration of the statutory period of extension, the bank had a clear right to sell

them or to dispose of them in any other reasonable and proper manner so as to

wind up its concerns. As it had a right to dispose of the notes to the trustees, it

was no concern of the obligors therein how the money thus collected was to be
disposed of.^^ This, it will be perceived, is merely an extension— or rather an
application— of the settled rule of law, already considered,^ that a corporation
has the power to assign or otherwise dispose of its assets for the payment of its

debts.

d. Effect of Such Statutes Upon Remedies of Creditors Against Shareholders.
Wliere another applicatory statute prescribes that those who are shareholders

when the charter of a corporation expires shall be liable to its creditors, the char-

ter is deemed to expire, in the case of a legislative repeal, when the repealing act

takes effect, and not at the expiration of the three years permitted by such stat-

ute for the winding-up of its concerns. The reason is that the effect of the statute

prolonging the existence of the corporation is merely to prolong its existence for

tlie purpose of an administration of its estate ; and that all rights in respect of its

property become fixed at the date of its dissolution, although it is endowed by
the statute with a nominal existence for the purpose of closing its concerns in the

most convenient manner, and especially of compelling it to execute its contracts

and discharge its obligations and liabilities.^^

e. Such Statutes Applicable to Foreign Corporations. It has been held that

such a statute applies to suits brought in the state enacting it, in the name of a
corporation organized and dissolved in another state, by its assignees in insolvency

appointed in such other state.^' But another court has held that such a provision

of the statute law of the state creating the corporation is not operative outside of

l^at state, but that the mode of continuing an action against a foreign corporation

after its dissolution is a matter of practice governed by the law of the state of

the forura.*^

9. Statutes Continuing Directors and Managers as Trustees to Wind Op—
a. Description of These Statutes. Other states have enacted statutes which in

substance provide that on tlie dissolution of a corporation the directors or mana-
gers of its affairs at that time shall be trustees of its creditors and shareholders,

for the purpose of winding up its affairs.^

b. General Statement of Effect of Sueh Statutes. Such statutes have the

necessary effect of abrogating the rule of the common law that all debts due the

corporation are extinguished ; but they merely transfer the right of action to

recover them from the corporation to the statutory trustees.^'

82. Mariners' Bank v. Sewall, 50 Me. 220. 88. 1 Wagner Stat. Mo. p. 293, § 21 ; 1

83. Folger f. Chase, 18 Pick. (Mass.) 63. Mo. Rev. Stat. (1879), § 744; 1 Mo. Rev.

84. See supra, XX, A, 1, a. Stat. (1889), § 2513; N. Y. Rev. Stat. 000,

85. Crease v. Babcock. 23 Pick. (Mass.) 5 9.

334, 34 Am. Dee. 61 [citing Foster v. Essex 89. McCoy v. Farmer, 65 Mo. 244. That
Bank, 16 Mass. 245, 8 Am. Dec. 135]. the statute of jeofails cures the fault of bring-

86. Stetson v. New Orleans City Bank, 2 ing an action in the corporate name after

Ohio St. 167 [reaffirmed in 12 Ohio St. 577]. the statutory period of limitation instead of

87. Sturges «. Vanderbilt, 73 N. Y. 384. bringing it in the name of the directors as
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e. To What Extent Arrest Dissolution of Corporation. But the corporation

itself may be none tlie less dissolved. Such a statute, unless it expresses some-

thing more than above indicated, does not have the effect of continuing the

existence of the corporation, as cestui que trust or otherwise,, so as to render it

capable of defending actions in its corporate name after its charter has expired.**

d. Do Not Arrest Running of Statute of Limitations. The effect of a statute

of this kind does not arrest the running of the statute of limitations against any
demand accruing to the corporation, upon which the directors as trustees acquire

a right of action. A trust which has devolved upon them by the operation of the
statute is not such a trust as arrests the running of the statute of limitations, such

as those trusts which are within the exclusive jurisdiction of equity, arising in

cases of partnership, agency, and the like.''

8. Do Not Prevent Assignments For Creditors. A statute providing that a
corporation whose charter has been declared forfeited or annulled may have three

years within which to settle its affairs does not prevent a corporation whose charter

has been declared forfeited from transferring thereafter, and before the expiration

of three years, for the benefit of its creditors, its property.'^

f. Do Not Abate Actions Against Directors For Malfeasance. Where a statute

gives an action against the directors of a corporation for malfeasance in ofl5ce, as

for instance where it makes them personally liable for debts contracted beyond a
certain prescribed limit,'^ the expiration of the charter by its own limitation while
such an action is pending does not have the effect of abating it.'* But a dis-

solution of the corporation will have the effect of exonerating the directors as to

any future liability.'^

10. When Dissolution of Corporation Takes Effect— a. When Charter Is

Repealed. If the charter of a corporation is repealed by a valid act of the legis-

lature, its dissolution takes effect at the time when the repealing act takes effect,

and is not postponed by a statute continuing the corporate faculties for three

years for the purpose of winding up its affairs.'^

b. In Case of Statutory Winding-Up by Means of Receiver— (i) In General.
Where a statute provides for the winding-up of a business corporation by means
of a receiver, it has been held that suits may be continued against it and prose-

cuted to judgment until a decree of dissolution has been entered, unless such

actions are restrained by injunction.''

(ii) Invalidity of Confession of Judgment After Issuing of Order to
Seow Cause. But this is not inconsistent with the conclusion that a judgment
confessed by a corporation, after the issuing of an order requiring all persons
interested to show cause why it should not be dissolved, is void, whether confessed

on a bond and warrant of attorney or after the regular commencement of a suit.*^

(in) Judgment Recovered After Filing of Petition For Dissolutios
Ineffectual. It has been held that a creditor who recovers judgment against

an insolvent corporation, after the filing of a petition for a dissolution of the cor-

poration, although before the appointment of a receiver, acquires no lien thereby."

trustees was held in Kansas City Hotel Co is so far dissolved that the trustees will not
v. Sauer, 65 Mo. 279. be liable to the penalty of the Greneral Manu-

90. Sturges v. Vanderbilt, 73 N. Y. 384. facturing Act (see supra, IX, P, 5, g et seq.)

91. Landis v. Saxton, 105 Mo. 486, 16 S. W. for failing to make such a report. Huguenot
912, 24 Am. St. Rep. 403. Nat. Bank v. Studwell, 74 N. Y. 621. Com-

92. Sage v. Crowley, 83 Minn. 314, 86 pare People v. Cohocton Stone Road, 25 Hun
N. W. 409, where land had been granted to (N. Y.) 13.

a railroad by congress. 96. Crease v. Babcock, 23 Pick. (Mass.)
93. See supra, IX, P, 7, a et seq. 334, 34 Am. Dec. 61.

94. Moultrie v. Smiley, 16 Ga. 289. 97. Kincaid v. Dwinelle, 59 N. Y. 548.
95. Thus in New York, if a receiver of 98. Matter of Waterbury, 8 Paige (N. Y.)

a manufacturing company is appointed before 380.

the expiration of the time allowed the trus- 99. Matter of Eagle Iron Works, 3 Edw.
tees for making their report, the corporation (N. Y.)_ 385.
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e. Doctrine That Forfeiture Takes Effect From Commission of Act but Becomes
Effectual Only From Date of Sentence. It has also been reasoned that the for-

feiture of the franchises of a corporation, declared by judicial sentence, is incurred

from the date of the commission of the act for which the judgment of forfeiture

is rendered ; but it is said in the next breath that notwithstanding this the corpo-

ration continues a corporation de facto, so as to render its transactions valid, until

the judgment of forfeiture is actually pronounced.'
11. Effect of Dissolution Upon Property of Corporation^ a. In General. By

the principles of the ancient common law the effect of a dissolution of the corpo-

ration upon the devolution of its property was as follows : (1) Real property
reverted to the grantor and his heirs

; (2) personal property, being analogous to

the hona vaoanUa of the civil law, that is to say, to goods having no owner, vested

in the sovereign
; (3) choses in action, consisting of debts due to the corporation,

became extinct ; that is to say, the debtor became released from the performance
of his obligation because there was no creditor who could accept payment.^

b. Upon Real Property— (i) In General. The modern doctrine is that the

real property of a business or joint-stock corporation does not revert to the
grantor and his heirs upon the dissolution of the corporation. And while cases

may be found dealing with this question with respect to eleemosynary corpora-

tions which seem to preserve a semblance of the ancient rule, yet on examination
they will be found conformable to the modern doctrine.'

(ii) PropebtyWhighReverted MustRaveBeenHeld by Corporation
AT Pate of Its Peoease. Again it is to be observed that the rule of the

ancient common law was never applied except as to real property, the title to

which was lawfully held by the corporation at the time of its decease. Property
which had become divested out of it by its own act or by the act of the law prior

to its dissolution did not so revert.*

e. Personal Property Does Not Escheat. The modern rule also is that upon
dissolution the personal property does not escheat to the state, but that both spe-

cies of property vest in a receiver or other trustee ; and that all the property, real

and personal, of the corporation, is to be administered by him for the benefit of

creditors and shareholders.^

d. Secondary Franchises Do Not Revert, but Pass to Receiver or Trustee—
(i) In General. The secondary franchises of a corporation, that is to say, the

peculiar privileges or rights which it may have received from the legislature under
its charter or incorporating act, or from a municipal corporation under an ordi-

nance by way of a license, are in the nature of property, and do not revert to the

state upon the death of the corporation, but being vendible * pass to a receiver or

other representative of the corporation among its other assets, to be administered

for the benefit of its creditors ; and the corporation may make a valid sale thereof,

in like manner with its other property,'' before it is dissolved.^

1. State V. Charleston Bank, 2 McMull. heirs, but subject to the right of his creditors

(S. C.) 439, 39 Am. Dec. 135. to have it sold to pay his debts.

2. Fox V. Horah, 36 N. C. 358, 6 Am. Dee. 4. Davis v. Memphis, etc., R. Co., 87 Ala.

48. 633, 6 So. 140; State v. Rives, 27 N. C. 297.

3. As late as the year 1877 the doctrine 5. Towar ». Hale, 46 Barb. (N. Y.) 361;

was applied in Texas, in regard to real es- Owen v. Smith, 31 Barb. (N. Y.) 641.

tate which had been donated to an educa- 6. See supra, XVI, C, 1.

tional institution which had become subsc- 7. 4 Thompson Corp. § 5415.

quently dissolved, but with the qualification 8. Davis v. Memphis, etc., R. Co., 87 Ala.

that the heirs of the grantor would hold 633, 6 So. 140; Pollard V. Maddox, 28 Ala.

the property subject to the burden of any 321; Bailey v. Platte, etc.. Canal, etc., Co.,

debts owing by the institution. Acklin v. 12 Colo. 230, 21 Pac. 35; People v. O'Brien,

Paschal, 48 Tex. 147. In this way the effect 111 N. Y. 1, 18 N. E. 692, 19 N. Y. St. 173,

of the decease of the corporation was made 7 Am. St. Rep. 684, 2 L. R. A. 255.

precisely analogous to the effect of that of a Doctrine illustrated by the right of way of

natural person. His land descends to his a railroad.—This may be illustrated by con-

[XXI, G, II, d, (i)]
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ill) Except Where OusTBD OF Sues FsANCHiSES BY State, But a corpo-

ration which has been forever ousted, barred, and excluded on quo warranto from
the further exercise of the rights and privileges conferred by its charter has no
power afterward to sell and transfer them.'

e. Effect of Dissolution Upon CommeFclal Paper Transfepped by Delivery

Merely. It was adjudged in 1849 in Mississippi, in a case exciting great interest,

upon the decision of which a number of other like cases depended, that, where
a banking corporation assigns a promissory note b}' mere delivery and without
indorsement, and afterward its charter is forfeited in a judicial proceeding, the

assignee cannot sue at law, but must bring a bill in equity, because an assignment
without indorsement passes an equitable title merely ; and it was consequently
held that tlie trustees appointed under a statute to wind up the bank could not

bring the action to the use of the beneficial owner of the note, because the statute

only vested in them the legal title coextensive with the beneficial rights which the

bank itself possessed.'"

f. When Property Vests in Shareholders as Tenants in Common. Where, on
the dissolution of a private foreign corporation, all debts are satisfied, and no
receiver has been appointed to wind up its aSairs, the title to its property vests

in its shareholders as tenants in common, so that they may bring an action of
trespass to try title as to such property."

12. Effect of Kepeal of Charter— a. Does Not Impair Obligation of Con-
tracts, but They Survive Against Property of Corporation. A statute authorizing

a corporation to surrender its charter and be dissolved is not invalid as infringing

the obligation of the contracts subsisting between the corporation and third per-

sons. The obligation of its contracts survives. The theory is that by the nature
of its political existence a corporation is subject to dissolution, by a surrender of

its corporate franchises, and by a forfeiture of them for wilful misuser and non-

sidering the subject of the right of way of

a railroad company which has been acquired

by the condemnation of land of private own-
ers and the payment of damages to them,
under the right of eminent domain, which
the state has delegated to the corporation,

in view of the public use which the corpora-

tion has been created to subserve. While it

lias been said that the right thus acquired

is coextensive with the life of the corpora-

tion (Davis i;. Memphis, etc., R. Co., 87 Ala.

63.S, 6 So. 140), yet the reasoning in the

same case and in other cases plainly shows
that the right is property, which is vendible

in execution, and which passes under a sale

foreclosing a mortgage covering the proper-

ties and franchises of the corporation. Davis
V. Memphis, etc., R. Co., 87 Ala. 633, 6 So.

140; Pollard v. Maddox, 28 Ala. 321; Allen
V. Montgomery R. Co., 11 Ala. 437. Compare
People V. O'Brien, 111 N. Y. 1, 18 N. E. 692, 19

N. Y. St. 173, 7 Am. St. Rep. 684, 2 L. R. A.

2.5.5 ; 4 Thompson Corp. § 5415. The rule

that the real property of a corporation re-

verts to the donor or grantor or his heirs

does not therefore extend to the right of way
of a railroad company which has been trans-

ferred to another person or corporation under
it sale foreclosing a mortgage. Davis v. Mem-
phis, etc., R. Co., 87 Ala. 633, 637, 6 So.
140. It has been aptly said, with reference
to such a case, that " it is the public use
for which the land is taken, and so long as it

is used for railroad purposes it is immaterial
what company or what individuals operate

[XXI, G, 11, d, (ll)]

it." Davis f. Memphi.s, etc., R. Co., 87 Ala.

633, 6 So. 140 Iciting 2 Wood Railw. L.

§ 242]. Such property does not revert to the
donor or his heirs upon any theoretical dis-

solution of the corporation which may take
place in consequence of the mere non-user
of its franchises, although according to the
reasoning of one case the period of non-user
had reached the term of forty years. Davis
V. Memphis, etc., R. Co., 87 Ala. 633, 6 So.

140. But the state may, in the case of a
non-user, by a second exercise of the right

of eminent domain, vest the right of way
in another corporation, which will carry out
the purposes of the condemnation, upon pay-
ing compensation to the preceding corpora-

tion, which has failed to carry out such pur-

poses. Noll V. Dubuque, etc., R. Co., 32 Iowa
66. This case involved the application of a
statute providing for the transfer to another
company of a right of way condemned by a
railroad company, upon the failure of the

earlier company to construct its road within
the period of ten years, upon the later com-
pany making compensation to the earlier

company.
9. Wilmington Water-Power Co. v. Evans,

166 111. 548. 46 N. E.'1083.

10. Bacon v. Cohea, 12 Sm. & M. (Miss.)

516. This would not be the rule under the
modern codes of procedure, which require .all

actions to be brought in the name of the real

party in interest.

11. Baldwin v. Johnson, 95 Tex. 85, 65
S. W. 171.
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user. Every creditor must be presumed to understand the nature and incidents

of such a body politic, and to contract with reference to them. The existence of

the private contracts of the corporation does not force upon it a perpetuity of

existence.'^

b. Does Not Extinguish Its Ppoperty Rights, but They Survive in Its Creditors

and Shareholders, Upon the same principle a statute annulling a corporation

and repealing its franchises does not extinguish its property rights acquired during

its corporate existence, or affect the rights of shareholders and creditors to use

and enjoy such property.'^ Such an act cannot take away or impair the remedy
of a creditor against it for previously incurred liability or affect a pending suit

against it."

e. But Nevertheless Extinguishes CorpoFation. But outside of the operation

of this principle, where the power to repeal a charter has been reserved to the

legislature, the act of repeal has precisely the same effect upon the corporation

that a judicial dissolution has. The corporation is thereby extinguished, and is

consequently incapacitated from suing or being sued in a court of law, except so

far as the capacity may be continued by the repealing act or by some other

operative statute.'^

13. Extent of Title of Trustees Appointed to Wind Up— a. In General.'

Trustees appointed under a statute to wind up an insolvent corporation have no
greater powers than the statute gives them. Unless thereto empowered by the

statute they cannot therefore allow a suit to be brought in their names to the use

of an assignee of commercial paper of the bank, where the assignment has been
made without an indorsement, so as not to pass the legal title, but only to pass an
equitable title.^* Trustees, under the same statutes, had no rights whatever as to

debts or notes assigned by the bank before the forfeiture of its charter." While
such trustees could sue to recover debts due to the bank,^* they were not so far

substituted in the place of the bank as to be clothed with every naked, legal title

which was in the bank, but they possessed no power except where the bank
had a beneficial interest." It was said in another case that the trustees

appointed under that statute did not differ materially from a trustee appointed by
•contract.*

b. Whether Sue in Name of Corporation. The fact that the charter of a cor-

poration has expired by limitation does not necessarily disable the trustees, to

whom it has previously made a general assignment of its assets, from prosecuting

actions to recover its debts in its corporate name for their use, where the common-
law rule of pleading is in force.^'

14. Effect of Dissolution in Foreign Jurisdiction— a. Dissolved in State of Its

Creation, Dissolved Everywhere. It necessarily follows that when a corporation

becomes dissolved in the state or country of its creation, in any mode known to.

12. Mumma v. Potomac Co., 8 Pet. (U. S.) 20. Commercial Bank v. Chambers, 8 Sm.
281, 8 L. ed. 945. & M. (Miss.) 9.

13. People V. O'Brien, 45 Hun (jST. Y.) 519 21. State v. Washington Bank, 18 Ark.

{affirmed in 111 N. Y. 1, 18 N. E. 692, 19 554. Compare Alexandria Bank v. Patton, 1

N. Y. St. 173, 7 Am. St. Rep. 684, 2 L. E. A. Rob. (Va.) 499. Where the charter of a

25.5]. bank had been judicially forfeited, and a

14. Blake v. Portsmouth, etc., R. Co., 39 judgment which the bank had recovered

N. H. 435. against a third person had been revived in

15. Whitman v. Cox, 26 Me. 335; Read v. the name of P, its trustee appointed under

Frankfort Bank, 23 Me. 318. a statute to wind up its affairs, and the

16. Bacon v. Cohea, 12 Sm. & M. (Miss.) judgment was filed as a claim against the

5jg estate of the judgment debtor, who had died

17. Grand Gulf R., etc., Co. v. State, 10 insolvent, it was held to be immaterial that

ISm. & M. (Miss.) 428. it ^^as filed in the name of the bank which

18. Nevitt V. Port Gibson Bank, 6 Sm. had become defunct; since regularity of

& M (Miss.) 513. pleading is not required in such cases, and

19. Bacon v. Cohea, 12 Sm. & M. (Miss.) the vouchers showed that the claim was pre-

igig ferred by a party capable in law of assert-

[84] [XXI, G, 14, a]
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the laws of such state or country, it is dissolved everywhere else ; so that any
action depending against it in a judicial tribunal in another state or country wilL

abate, upon the fact of its dissolution in the state or country of its domicile being-

brought to the attention of the eourt.^^

b. Effect of Expiration of Charter of Foreign Corporation Upon Domestie
Actions— Revival of Such Actions. On the other hand if a corporation is main-
taining an action in the courts of a state other than the state of its creation, the

action will abate upon the expiration of its charter, in like manner as though the

action were depending in the state of its creation. And in such case it has been
held that the action will not be revived, by virtue of a subsequent statute of the

state of its creation, authorizing the trustees of its property to maintain actions to

enforce its rights.^

e. Effect of Foreign Statutes Appointing Trustees to Wind Up Foreign Cor-

porations. It has been held that a statute of the state of the domicile of a cor-

poration, making its directors and managers trustees for the purpose of winding
up its affairs, is not operative outside of the state creating the corporation, for the

purpose of continuing actions against it ; but that the mode of continuing actions

against foreign corporations is a matter of practice governed by the law of the

forum.^
15. Effect of Dissolution on Criminal Offenses Denounced by Charter. If the

charter of a corporation makes criminal the doing of a certain act relating to the
corporation or to its funds, as for instance the embezzlement of its funds by its

officers, there can be no punishment for the offense after the charter has expired

by its own limitation.^

16. Effect of Expiration of Charter on Torts Afterward Committed. "While

it is a general principle that after the charter of a corporation has expired it is

not even a corporation de facto^ yet it has been held that where a private busi-

ness corporation continues to do business after the expiration of its corporate

existence, as fixed by its charter, it will be liable to be sued in a court of law for

a tort committed after that tinie.^

17. Effect of Voluntary Dissolution— a. No Greater Effect Than Expiration

of Charter or Decree of Forfeiture. The dissolution of a corporation by the

voluntary act of its shareholders does not have any greater effect in putting an
end to the powers of the corporation than would be produced by an expiration of

its charter or a decree of forfeiture. It does not destroy the power to wind up its

affairs or displace the rights of creditors.^

b. Effect Upon Contracts. Contracts under which third parties hold the prop-

erty of a corporation are not necessarily annulled and avoided by the voluntary

dissolution of the corporation under a statute ;
^ although as already seen the

ing it, and that for all substantial purposes 27. Miller v. Newburg Orrel Coal Co.. 31

it ought to be regarded as the claim of the W. Va. 836, 8 S. E. 600, 13 Am. St. Eep. 903.

trustee. Robertson v. Agricultural Bank, 28. Muscatine Turn Verein v. Funck, 18

28 Miss. 237. Iowa 469. In Kentucky it is held that a
22. Farmers', etc., Bank v. Little, 8 Watts corporation created by special act of the

& S. (Pa.) 207, 42 Am. Dec. 293. legislature prior to the present constitution,

23. Galliopolis Bank v. Trimble, 6 B. Mon. as to which no method of dissolution is ex-

(Ivy. ) 599. pressly provided, cannot be dissolved by the
24. Sturges v. Vanderbilt, 73 N. Y. 384. act of the shareholders, so as to exempt it

That a. judgment recovered in Ohio against from suit for existing liabilities; and the
an insurance corporation organized under the court thought it doubtful whether, in the ab-
laws of New York, which had voluntarily sence of statutory authority permitting it,

submitted itself to the jurisdiction of the the resolution of a mere majority in inter-

Ohio court, was valid, although the corpora- est of shareholders may terminate its ex-

tion had been dissolved and a receiver of its istenoe for any purpose before the date fixed
effects had been appointed in New York pend- by its charter. Economy Bldg., etc., Assoc,
ing the action in Ohio, was held in McCul- r. Paris Ice Mfg. Co., 68 S. W. 21, 24 Ky. L^
lough V. Norwood, 36 N. Y. Super. Ct. 180. Rep. 107.

25. Com. V. Cain, 14 Bush (Ky.) 525. 29. Musgrove v. Gray, 123 Ala. 376, 26 So.
26. See supra, I, N, 3; XXI, A, 3, a et seq. 643, 82 Am. St. Rep. 124.

[XXI, G, 14, a]
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executory contracts of a corporation are incapable of a specific performance after

its dissolution.^"

18. Reviving Dissolved Corporations Will Not Displace Rights Accrued Since

Dissolution, Corporations may be revived by tbe legislature after they have
become dissolved de jure;^^ but the act of revival will not operate to displace

any rights which have been acquired in consequence of the dissolution. Thus it

has been held that where, under principles of tlie common law, the debts of the

corporation become extinguished in consequence of its -dissolution, the obligation

to pay those debts cannot be restored, under the principles of American constitu-

tions, by an act reviving the corporation.^^

19. Dissolution Does Not Invalidate Acts of Corporation De Facto. Where a

judgment of dissolution is rendered in consequence of informalities and irregu-

larities in the attempt of the corporators to organize themselves into a corpora-

tion, transactions had in good faith between the pretended corporation and others,

before the institution of the quo warranto proceedings, will be valid, upon the

principle which upholds, for the protection of third persons, the acts of corpora-

tions de facto.^
20. When Dissolution Does Not Devolve Obligations Upon Successor Corpora-

tion. This subject has been considered when treating of the reorganization of

corporations.*' The mere purchase by a successor corporation of the property and
franchises of a dissolved corporation does not make the successor corporation

liable for the personal wrongs of the predecessor.^'

21. Winding-Up Order Not Judgment In Rem. A statutory proceeding for the

winding-up of a corporation is not a proceeding in rem, and the judgment therein

rendered is not binding upon strangers to the proeeeding.^^

XXII. ACTIONS BY AND AGAINST CORPORATIONS.

A. Pow^er to Sue and Be Sued— l. At Common Law— a. In GeneFal. In

general it may be said that the power to sue and be sued is, by the principles of

the common law, an incident of every corporation.^''

30. See sitpra, XXI, G, 3, a, (iv), (a), (4). property of a former company which was
31. It has been held that a decree by which dissolved should not be substituted as a de-

an act of incorporation is annulled and the fendant in place of the old corporation in an
corporation dissolved, " except for certain action brought against it by a subscriber, to

purposes," declaring that the corporation restrain it from removing a telephone from
shall only continue in existence for the pur- his office, imposing unreasonable restrictions,

poses specified, and appointing receivers of or charging exorbitant rates; since the cause

its assets and business, does not operate to of action is based solely on the personal act

extinguish the corporation in such sense that of the defendant, for which a company ac-

it cannot be revived by repeal of the decree quiring its property is not liable. Sterne v.

or by other governmental acts recognizing Metropolitan Telephone, etc., Co., 33 N. Y.

the corporation as existent. Lea v. American App. Div. 164, 53 N". Y. Suppl. 467 idistin-

Atlantic, etc.. Canal Co., 3 Abb. Pr. N. S. guishing Prouty v. Lake Shore, etc., R. Co.,

(N. Y.) 1. 85 N. Y. 272].

32. Robinson v. Lane, 19 Ga. 337. 36. In re Bowling, etc.. Contract, [1895]

33. Society Rerun v. Cleveland, 43 Ohio St. 1 Ch. 663, 64 L. J. Ch. 427, 72 L. T. Rep.

481, 3 N. E. 357. A provision of the charter N. S. 411, 2 Manson 257, 12 Reports 218, 43

of a new benevolent association, binding the Wkly. Rep. 417. i

new association to pay all liabilities of the 37. See supra, I, B, 1 et seq.; Planters',

old association, which has been dissolved by etc.. Bank v. Andrews, 8 Port. (Ala.) 404;.

the expiration of the period of limitation Breene v. Merchants', etc.. Bank, 11 Colo,

fixed by its charter, does not of itself re- 97, 17 Pae. 280; Libbey v. Hodgdon, 9 N. H.
vive the old corporation, or give any life to 394, 396 (opinion by Wilcox, J.); Grant
by-laws attempted to be adopted by it after County v. Lake County, 17 Oreg. 453, 21 Pac.

its legal dissolution. Supreme Lodge K. of P. 447. See also Berford ». New York Iron

V. Walter, 93 Va. 605, 25 S. B. 891. Mine, 56 N. Y. Super. Ct. 236, 4 N. Y. Suppl.

34. See supra, II, B, 3, a et seq. 836, 21 N. Y. St. 439. It is scarcely necessary

35. For example a telephone company to cite precedents of cases where this power
which upon its organization succeeded to the has been ascribed to railroad companies (Bal-

[XXII. A, 1, a]
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b. Power to Sue Coextensive With Power to Make Contracts. Where the

l^ower is conferred upon any collective body of men to make and take contracts

in their aggregate capacity, they have the right to sue, and are liable to be sued,

in respect to such contracts in such aggregate capacity. The conferring of such
a power places them in the category of what are termed quasi-corporations, and
it is not necessary, in order to support a right of action against them in respect of

a contract which they have made when acting within their statutory powers, that

such a right of action should be given by any statute ii^ express terms.^

e. Suable Although State Is Member or Sole Proprietor. Although an action

cannot be brought against a sovereign state without its own consent, yet if it

chooses so far to cast ofE its sovereignty as to become a member of a private cor-

poration, in that character it may be sued.^' It follows that the fact that the
state is a member of a corporation, otherwise liable to suit,** or even that it is the
sole proprietor,*' does not prevent the corporation from being sued ; and such a

corporation may be sued in a court of the United States, where the requisite

jurisdictional grounds exist.*^

d. States May Sue as Corporations. A state of the American Union being a

corporation may sue to enforce a contract in the courts of another state of the
American Union.^ A foreign government may sue in the courts of one of the
American states."

2. Under Statutes and Constitutional Provisions— a. This Power Expressly
Conferred by Statutes— (i) In Gmkesax. The power to " sue and be sued, plead
and be impleaded, answer and be answered, defend and be defended, in courts of

record, or any other place whatsoever," if not an incident to a corporation, is con-

ferred in every incorporating act,^ as for instance by the act of congress incorpo-

rating the Union Pacific Railroad Company.*^
(ii) Bt What Statutes-— (a) In General. Under a grant of "all such

rights, privileges and immunities as by law are incident or necessary to corpora-

tions, and what may be necessary to the corporations herein constituted," it is

held that the right to sue exists.*'

(b) By Statutes Using Word "Person." The word "person" in a statute

is interpreted as including corporations aggregate, when the circumstances in

timore, etc., R. Co. r. Gallahue, . 12 Gratt. 39. U. S. Bank v. Planters' Bank, 9 Wheat.
(Va.) 655, 65 Am. Dee. 254), to turnpike (U. S.) 904, 6 L. ed. 244.

companies (Dunningtons v. Northwestern 40. Moore v. Wabash, etc., Canal, 7 Ind.

Turnpike Road, 6 Gratt. (Va.) 160), or 462.

indeed to any particular kind of corporation; 41. Hutchinson v. Western, etc., R. Co., 6
because we shall see, from an examination Heisk. (Tenn. ) 634; Western, etc., R. Co. v.

of each case, that the question was whether Taylor, 6 Heisk. (Tenn.) 408.

the party suing or being sued as a corpora- 42. U. S. Bank v. Planters' Bank, 9 Wheat,
tion was indeed a body corporate. This for (U. S.) 904, 6 L. ed. 244.

instance was the question where an action 43. Indiana v. Woram, 6 Hill (N. Y.) 33,

had been brought against the State Sinking 40 Am. Dec. 378.

Fund of Kentucky, and where the court held 44. Mexico v. Arrangois, 11 How. Pr.

that it was liable to be sued, because it was (N. Y.) 1.

a body corporate, although in its interests 45. U. S. Bank v. Deveaux, 5 Cranch
^nd functions closely connected with the (U. S.) 61, 85, 3 L. ed. 38.

state, against which no action could be 46. Smith v. Union Fac. R. Co., 22 Fed.
brought. Sinking Fund Com'rs v. Northern Cas. No. 13,121, 2 Dill. 278. See also Lathrop
Bank. 1 Mete. (Ky.) 174. Such also was the v. Union Fac. R. Co., 1 MacArthur (D. C.)

question where the right to bring an action 234; Land v. Coffman, 50 Mo. 243.

for an injury resulting from negligence 47. Marsh v. Astoria Lodge No. 112, I. 0.

against the Metropolitan Fire Department of 0. F., 27 111. 421, 425.

New York was challenged, the court holding A resolve of the legislature, authorizing a
it liable to be sued as a corporation. Clar- part of a society to hold meetings, choose of-

issy V. Metropolitan Fire Dept., 7 Abb. Pr. ficers, levy taxes, and repair their meeting-

N. S. (N. Y.) 352. house, has been held to give a right to sue

38. Ward v. Hartford County, 12' Conn. for the destruction of such meeting-house af-

404; McLoud v. Selby, 10 Conn. 390, 27 Am. ter it is repaired. Tilden v. Metcalf, 2 Day
Dec. 689. (Conn.) 259.

[XXII, A, 1, b]
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"which such corporations are placed are identical with those of natural persons
wlio are expressly included in the statute,^ unless there is something in the statute

showing a legislative intention to restrict its application to natural persons.^'

(in) By What Statutes Not Confekrmd. A statute incorporating the
members of a voluntary association, to whom moneys were due, and conferring

upon the corporation the power to receive all those moneys to its use, and to give
receipts to the debtors which would

, be evidence in any action to recover such
moneys, was held not to empower the corporation to maintain an action at law
in its own name to collect the same, although it might give efEectual discharges to

the debtors on receiving payment.^"
b. This Power Expressly Conferred by Constitutional Provisions. Constitu-

tional provisions exist in many states providing in distinct terms that all corpora-

tions may sue or be sued in all courts in like manner as natural persons.^'

3. Power to Sue How Affected by Want of Organization— a. In General. In
strictness a body of adventurers, not having a valid charter, or not duly organized
as a corporation, cannot maintain an action in that character ;

^^ although as else-

where seen ^ the defendants may be estopped by their conduct from setting up
that they are not a corporation. On the other hand if a body of adventurers
assuming to act as a corporation, but who have not been legally organized as

such, threaten an injury to a third person, he may, it has been held, maintain a
preveritive action against them in their assumed corporate name.^

48. Gaskell v. Beard, 11 N. Y. Suppl. 399,

33 N. Y. St. 852.

49. Crafford v. Warwick County, 87 Va.
110, 12 S. E. 147, 10 L. R. A. 129. See also

Jeffries Neck Pasture v. Ipswich, 153 Mass.
42, 26 N. E. 239. Therefore by statute in

Massachvisetts (Mass. Pub. Stat. c. 3, cl. 16)
a corporation may in that state maintain a
petition to quiet title to lands. Jeffries

Neck Pasture v. Ipswich, 153 Mass. 42, 26
N. E. 239. Lord Coke in commenting upon
the statute of 31 Eliz. c. 7, respecting the

erection of cottages, where the language is

" No person shall," etc., says :
" This ex-

tends as well to persons, politicke and incor-

porate, as to naturall persons whatsoever."

2 Coke Inst. 736. See also U. S. Bank v.

Merchants' Bank, 1 Rob. (Va.) 573.

A corporation has been held to be an " in-

habitant " under a statute providing for the

reparation of bridges (2 Coke Inst. 703), and
an " inhabitant and occupier," and therefore

liable as such to pay poor rates (Hex v.

Gardner, Cowp. 79).
50. Scots Charitable Soc. v. Shaw, 8 Mass.

532.

A statute providing for an appeal from an
award of arbitrators, upon defendants enter-

ing into a recognizance with one or more
sureties in the nature of special bail to

make certain payments, or in default thereof

to surrender the defendant or defendants to

the jail of the proper county, has no appli-

cation to corporations ; since these bodies, be-

ing political, can neither be surrendered nor

imprisoned. A corporation therefore might
have its appeal without entering into a recog-

nizance. Carpentier v. Delaware Ins. Co.,

2 Binn. (Pa.) 264.

51. With some variation of language, this

provision is found in the following consti-

tutions, and doubtless in many others:

Alabama.— Const. (1875), art. 13, § 12.

California.— Const. (1879), art. 12, § 4.

Kansas.— Const. (1859), art. 12, § 6.

Michigan.— Const. (1850), art. 15, § 11.

Minnesota.— Const. (1857), art. 10, § 1.

Nebrashd.— Const. ,(1875), art. 11, § 3.

Nevada.— Const. (1864), art. 8, § 5.

'North Carolina.— Const. Amendm. (1876),
art. 8, § 3.

58. Workingmen's Accommodation Bank v.

Converse, 29 La. Ann. 369; Doboy, etc., Tel.

Co. V. De Magathias, 25 Fed. 697.

53. See sw^a, VI, P, 6, a, (i), (d), (1)
et seq.; infra, XXII, D, 1, b, (ll), (a).

54. Newton County Draining Co. v. Nof-
singer, 43 Ind. 566. This case presents the
incongruity of an injunction being procured
against a threatened trespass by a defendant,
impleaded as a corporation, on the ground
that it had never been legally organized as
such ; and because of this absurdity, Pettit, J.,

dissented.

Statutes exist imposing limitations on the
power of corporations to sue, until they have
complied with certain formalities. For in-

stance, section 299 of the civil code of Cali-

fornia provides that every corporation must
file in the office of the clerk of every county
in the state in which it holds any property,
except in the county where its original arti-

clesof incorporation are filed, a certified copy
of s'uch articles, and prohibits a corporation
failing to comply with this provision from
maintaining or defending any action or pro-
ceeding in relation to such property, its rents,

issues, or profits, until it does so comply.
This, it has been held, does not prevent it

from defending an action brought against
it to recover for work and labor alleged to
have been performed upon its property.
Weeks v. Garibaldi South Gold Min. Co., 73
Cal. 599, 15 Pac. 302.

[XXII, A, 3, a]
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to. Enough That Corporation Exists De Facto. If under principles already

considered ^^ the corporation exists defacto, it may exercise the power to sue, and

the question of its having the right to exercise it will be deemed one which can

be raised only by the state/' except in those cases where it is proceeding to assert

rights which from their nature can only exist in a corporation ; e. g., to condemn
land for the purposes of a railroad, under a statute granting such a power to cor-

porations.^' A body which might have been properly organized as a corporation

under an enabling statute, and which has attempted, although possibly without

complying with the requisite formalities, so to organize itself, and which has acted

as a corporation, executing deeds and releases in its corporate name, and which in

that name has recovered judgment in a former action against the defendant now
impleaded, will, on the principle of being a corporation de facto, if not de jure,

be allowed to sustain an action for damages for a nuisance.^ As to what will be
evidence of the existence of a corporation we may recur to what has preceded and
refer to what will follow, with the statement, for our present purposes, that gen-

eral reputation that plaintiffs have been conducting business as a corporation,

coupled with the fact that the obligation sued on was payable to them in their

corporate name, will be sufficient to prevent a dismissal of their complaint on the

ground that formal proof of their organization as a corporation has not been made.^'

4. Power to Sue and Be Sued How Affected by Dissolution— a. Dissolution

Ends Power to Sue or Be Sued. Unless the power of a corporation to sue or to be

sued after its dissolution has been prolonged by statute, then sucli power is deter-

mined by the fact of its dissolution, and its dissolution may be pleaded in abate-

ment of any pending action by or against it. After a corporation becomes dis-

solved, it can neither sue nor be sued, unless the faculty of suing or being sued is

prolonged by statute for the purpose of winding up its affairs.^

b. Mere Insolvency Does Not Have This Effect. But the mere insolvency of a

corporation does not of itself determine this power or cut off any remedy which
its creditors might otherwise have against it.^'

e. Common-Law Disability Avoided by Assignment For Creditors. The deplor-

able consequences of a corporate dissolution at common law, when not provided

against by a provision of the charter or by some general statute,*^ might be

55. See supra, I, 0, 1, a et seq. For the neither in their apparent purpose nor in their

purpose of establishing the existence of a body operation, hostile to the Union, nor in con-

as a corporation de facto, oral testimony, not flict with the constitution, but were mere
purporting to give the contents of corporate ordinary legislation, such as might have been
records or documents, tending to show that had if there had been no war or no attempted
after the execution of articles of incorpora- secession, and such as is of yearly occurrence

tion, the supposed corporation held meetings, in all the states. U. S. v. Home Ins. Co.,

adopted by-laws, elected officers, issued stock, 22 Wall. (U. S.) 99, 22 L. ed. 816, opinion

and did business as a corporation, is admis- by Strong, J.

Bible without producing the corporate records 59. Holmes v. Gilliland, 41 Barb. (N. Y.)
or accounting for their loss. Johnson v. 568. Thus it has been held that the fact that
Okerstrom, 70 Minn. 303, 73 N. W. 147. A the clerk of a corporation has not been sworn
corporation does not exist de facto where and has not filed, in the office of the register

there has been an entire failure to execute of deeds, the certificate of his appointment
and file articles of incorporation as required required by law (South Bay Meadow Dam
by the governing statute. McLennan v. Hop- Co. V- Gray, 30 Me. 547 ) , or the fact that
kins, 2 Kan. App. 260, 41 Pac. 1061. the amount of the capital stock of the cor-

56. See infra, XXII, D, 2, f, (v), (b). poration has not been fixed pursuant to the
57. See infra, XXII, D, 2, b, (v). governing statute (Worcester City Hotel f.

58. Baltimore, etc., E. Co. v. Fifth Baptist Dickinson, 6 Gray (Mass.) 586), does not
Church, 108 U. S. 317, 2 S. Ct. 719, 29 L. ed. disable it from maintaining actions in its

739. Corporations formed by the legislatures corporate name.
of certain states, while in armed rebellion 60. Building Assoc, v. Anderson, 7 Phila,.

against the United States, had power, after (Pa.) 106. See also supra, XXI, G, 3, a,
the suppression of the rebellion, to sue in (i) ct seq.

the federal courts, if their acts of incorpora- 61. Van Pelt v. U. S. Metallic Spring, etc.,
tion had no relation to anything else than Co., 13 Abb. Pr. N. S. (N. Y.) 325.
the domestic concerns of the state, and were, 62. See supra, XXI, G, 1, a et seq.

[XXII, A, 3, to]
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avoided by making an assignment in trust of all assets of the corporation to trus-

tees for the purpose of -winding up its affairs. This was the course pursued pre-

vious to the expiration of the charter of the bank of the United States.^

d. Or by Failing to Notice on Record Fact of Dissolution. In one case where
this course was pursued, and pending an appeal the charter of the corporation

-expired, it was held that the court might inquire as to the fact of the assignment,

and upon being satisfied of the fact might permit the case to proceed without
noticing on the record the dissolution of the corporation.^

5. Power to Sue Exercised by or Through Board of Directors— a. In

General. "Where the governing statute provides that the corporate powers shall

be exercised by a board of directors, the corporation can obtain redress of injuries

done to it only through the action of its board of directors, and if they are unable
or unwilling to act, the artificial entity is incapable of obtaining a remedy;*^
although on principles elsewhere considered '^ the refusal of the corporate ofiicers

to proceed to obtain redress of a corporate grievance, by the appropriate action,

may of itself open a remedy to the shareholders in equity.

b. Resolution Authorizing Bringing of Action Not Necessary. But it is^not

necessary, in order to make it appear that an action is rightfully brought by the

-corporation, that a formal resolution of the board of directors authorizing or

directing the bringing of the action should be produced; although it has been
said that it would be otherwise if the suit were brought in the name of the cor-

poration solely for the use of somebody else. In that case it might be necessary,

if such an action could be maintained at all, to show that tliere was authority for

permitting the third party to use the name of the corporation."

e. Resolution Authorizing Dismissal of Action Not Necessary. On the other

hand it is not necessary to produce a resolution of tlie board of directors in order

to prove that the withdrawal of a suit, brought by a corporation, has been made
by the proper authority ; but if the act be done by its agent or attorney no other

proof of authority will be required.^^

6. Suable in What Manner. A private corporation is a creature of the state,

and must be sued in such manner as the legislature provides ;^' but if there is no
statute prescribing the mode, the ordinary legal remedies applicable in the case

of natural persons will be equally applicable in the case of corporations, except

in so far as the differences which exist between artificial and natural bodies

prevent them from being applied.

7. Corporations May Maintain Action Against Their Own Members. As already

seen ™ a corporation may contract with and sue one of its own shareholders, officers,

or corporators, in his individual capacity
.'''

63. U. S. Bank v. McLaughlin, 2 Fed. Cas. its assignee for creditors. The power of the

No. 928, 2 Cranch C. C. 20. board of directors to authorize the institu-

64. Alexandria Bank v. Patton, 1 Rob. tion of an action, the very nature of which
(Va.) 499. See also May v. North Carolina is to destroy the corporation itself, as for

Bank, 2 Rob. (Va.) 56, 40 Am. Dec. 726. instance to direct the filing of a petition to

65. Arkansas River Land, etc., Co. v. Farm- have the corporation adjudged a bankrupt,
ers' L. & T. Co., 13 Colo. 587, 22 Pac. 954. has been denied. In re Lady Bryan Min. Co.,

66. See swjyra, XI, B, 7 et seq. 14 Fed. Cas. No. 7,978, 2 Abb. 527, 1 Sawy.
67. Kenton Furnace R., etc., Co. v. McAl- 349. But as the directors clearly have the

pin, 5 Fed. 737, per Swing, I). J. But this power to direct the making of an assign-

is doubtful. If for instance a corporation ment of all the assets of a corporation for

Tias made an assignment of a non-negotiable the benefit of its creditors (see supra, XX,
instrument, it would be necessary, under the A, 4, a), it is difficult to see how this hold-

-common-law system of pleading, for the as- ing can be maintained.

reignee to bring an action upon it in the name 68. Union Mfg. Co. v. Pitkin, 14 Conn.

of the corporation to his use. The corpora- 174.

tion would not be responsible for costs, and 69. Holgate v. Oregon Pac. R. Co., 16 Oreg.

hence could not refuse the use of its name. 123, 17 Pac. 859.

The fact of the assignment would of itself 70. See supra, VI, F, 3, a et seq.

She a consent to that use. Nor could it pre- 71. Wausau Boom Co. v. Plumer, 35 Wis.

-vent the use of its name by a receiver, or by 274.

[XXII, A, 7]
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B. Actions by Corporations— l. Corporations Entitled to What Remedies
— a. Entitled to Same Remedies as Individuals. G-enerally speaking corporations

have the same remedies at common law, in equity, and under statutes, which are

accorded to individuals under like circumstances. This is seen by what follows in

this article.'^^

b. May Sue in Assumpsit. The old idea was that a corporation could not
maintain an action of assumpsit, because it could only contract by its common seal,,

and hence could sue only in covenant. But this idea is exploded, and the settled

law is that a corporation can sue in assumpsit whenever an individual can.'^^

Thus an incorporated bridge company may maintain assumpsit for the use and
occupation of premises held by its tenant.'''* As already seen '^ assumpsit may be
maintained by a corporation against a shareholder upon his express promise to

pay his proportion of the legal assessments upon stock issued to him.''*

e. May Sue in Trespass. Although the old conception was that a corpora-

tion could act only by its seal, still it did not follow that it could not be acted

upon except by its seal. It could own property, and if a trespass were committed
thereon, it could maintain an action of trespass to recover damages therefor.'"'

d. May Maintain Abtions Sounding in Damages— (i) In Gskeral. Corpora-
tions like individuals constantly maintain actions, the object of which, is the

recovery of damages for wrongs done to them, as for instance where a shareholder

and officer of a corporation and a third person conspire to cripple the corporation

by a manipulation of its shares and the conspiracy is successful.'^

(ii) SvoH AS Actions For Libel or Slander. For example a corporation

may maintain an action for libel, upon averment and proof of special damages.''*

This would clearly be true in respect of a slander of its goods or property.

e. May Have Summary Remedies. It has been held not unconstitutional for

the legislature to give a summary remedy for the collection of its debts to a
corporation created for the public benefit.^"

f. May Have Special Remedies Under Statutes. When it was the fashion to

create corporations by special acts of the legislature, special remedies were often

accorded to them ; but the decisions relating to such remedies may for the most
part be regarded as obsolete,^' and under modern constitutions abolishing special

legislation their validity would be doubtful.

The trustees of schools and school lands, in sumpsit upon a contract to take its stock at a
Mississippi, are corporate bodies, and as such specific price, or it may declare on a con-

may maintain an action against a member tract to take stock agreeably to the provisions

of their own bodies. Connell v. Woodward, of its charter; and to such a declaration the

5 How. (Miss.) 665, 37 Am. Dec. 173. common counts may be added. Beene v.

7Z. That a corporation cannot have equi- Cahawba, etc., E,. Co., 3 Ala. 660.

table relief in behalf of its shareholders when 77. Second Cong. Soc. v. Waring, 24 Pick.

they are without equity see Arkansas Eiver (Mass.) 304; Greenville, etc., R. Co. v. Part-

Land, etc., Co. V. Farmers' L. & T. Co., 13 low, 14 Rich. (S. C.) 237.

Colo. 587, 22 Pac. 954. That a, corporation 78. Ilion Bank v. Carver, 31 Barb. ( ^T. Y.

)

may follow its property as a trust fund when 230.

an individual might see Erie R. Co. v. Van- 79. Knickerbocker L. Ins. Co. v. Ecclesine,

derbilt, 5 Hun (N. Y.) 123. 11 Abb. Pr. N. S. (N. Y.) 385, 42 How. Pr.

73. London Gas-Light, etc., Co. v. Nicholls, (N. Y.) 201.

2 C. & P. 365, 12 E. C. L. 620. 80. Newborn Bank v. Taylor, >6 N. C. 266.

74. Southwark Bridge Co. v. Sills, 2 C. & P. 81. That the Ohio statute of 1844, regulat-

371, 12 E. C. L. 623. ing practice in the courts, did not apply to

75. See supra, VI, P, 2, a. suits of incorporated banks see Clinton Bank

76. Andover, etc.. Turnpike Corp. v. Gould, v. Hart, 19 Ohio 372. That the statute of

6 Mass. 40, 4 Am. Dec. 80; Gilmore v. Pope, the same state, authorizing a joint action by

5 Mass. 491 ; Worcester Turnpike Corp. v. a bank against a drawer and indorser, applied

Willard, 5 Mass. 80, 4 Am. Dec. 39; Dutchess to banks of other states, see Lewis v. Ken-

Cotton Manufactory v. Davis, 14 Johns. (N. Y.) tucky Bank, 12 Ohio 132, 40 Am. Dec. 469.

238, 7 Am. Dec. 459; Goshen, etc.. Turnpike Construction of Ohio statute of 1824 relating

Road V. Hurtin, 9 Johns. (N. Y.) 217, 6 Am. to suits where banks are parties see Goodenow

Dec. 273. Under the common-law system of v. Duffield, Wright (Ohio) 455. That a bank

pleading, a corporation may maintain as- could not ask the aid of a court of equity

[XXII, B, 1, a]
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g. May Have What Remedies With Respect to Commercial Paper. Some of

the cases take this distinction, that where a corporation has no power to acquire

commercial paper, yet if it does acquire it it cannot maintain an action thereon,

but may maintain an action for money had and received to recover what it gave
for the paper.^^ That is to say, while it cannot maintain an action on the instru-

ment which it had no power to take, it can maintain an action to recover its

money which it had no power to pay out and which it ought not to have
parted with.^

h. May Maintain Action on Promise Made to Its Officer. Elsewhere we have
seen that a deed conveying land to the trustees of a corporation is a deed to the

corporation itself." An analogous rule is that a promise made to the officers of a

corporation for its benefit, and upon a consideration proceeding from it, is enforce-

able in the form of an action by the corporation, as for instance an agreement to

pay to the directors of a corporation money due to the corporation itself.^'

i. May Maintain Action Against Corporation Having Same Officers as Itself.

In theory of law a corporation is an ideal body or person, distinct from the indi-

viduals who compose it, and, subject to exceptions where the trustees are the cor-

poration, distinct from its officers and directors. It may therefore maintain
actions against corporations having the same officers or directors as itself.^^

2. Corporation Cannot Sue as Common Informer Under Statute Giving Such
Action to "Any Person or Persons." It has been held under a statute ^^ giving

an action for a penalty to any person or persons that a corporation cannot sue as

a common informer.^^

3. Demand in Actions by Corporations. A corporation must make demand
where an individual must, and need not make demand where an individual need
not, prior to bringing and maintaining an action.^'

C. What Actions Will and Will Not Lie Against Corporations— l. Any
Appropriate Actions— a. In General. Without going into the ancient history of

this subject, it may be said here that it is settled that where the law imposes an
obligation upon a corporation, which it fails or refuses to discharge, it may be
held civilly liable therefor, at law or in equity, in any appropriate form of action

where the system of common-law pleading prevails, and on appropriate allegations

and proofs, under the system of equity, in admiralty, and under the codes.*

b. When Assumpsit Will Lie— (i) In Oeneeal. Thus, although there are

some ancient and untenable holdings to the contrary,'* a corporation may now be

against a party to a joint and several contract the corporation to demand the same, and
before exhausting legal remedies see Chilli- makes charges in the corporate books in ex-

cothe Bank v. Yoe, 4 Ohio 125. tinguishment of his obligation to pay over
82'. See supra, XVII, B, 2, f; XVII, C, the money to the corporation, a demand is

7; XVII, C, 10, a et seq. not necessary before suit brought by the cor-

83. Waddill v. Alabama, etc., R. Co., 35 poration to recover the money. Jlast New
Ala. 323. Compare Phelps v. Masterton, etc., York, etc., R. Co. v. Elmore, 5 Hun (N. Y.)

Stone Dressing Co., 3 Rob. (N. Y.) 517. 214.

84. See supra, XII, D, 5, b. 90. For a general statement of the doo-

85. Thompson v. Marion, etc.. Gravel Road trine of the liability of a corporation to an

Co. 98 Ind. 449. action by one sustaining damage in conse-

86. Saliiia Nat. Bank v. Preseott, 60 Kan. quence of its failure to discharge a duty im-

490, 57 Pac. 121 [reversing 53 Pac. 769]. posed by law see Seagraves v. Alton, 13 111.

See' also San Diego, etc., R. Co. v. Pacific 366.

Beach Co., 112 Cal. 53, 44 Pac. 333, 33 91. Frankfort Bank v. Anderson, 3 A. K.

L R A 788; Manufacturers' Sav. Bank v. Marsh. (Ky.) 1; Breckbill «. Turnpike Co., 3

Big Muddy Iron Co., 97 Mo. 38, 10 S. W. 865; Dall. (Pa.) 496, 1 L. ed. 694.

Barr v. New York, etc., R. Co., 125 N. Y. An exception to this rule was adn-.itted

263, 26 N. E. 145, 34 N. Y. St. 743. where a local act authorized a corporation to

87. 7 Geo. II, c. 7. make promissory notes. Slark v. Highgate

Ss! Weavers Co. v. Forrest, 2 Str. 1241. Archway Co., 5 Taunt. 792, 1 E. C. L. 405.

89. Thus if the treasurer of a corporation But all American corporations have this

receives money belonging to it, and asserts power, unless it is prohibited to them. See

rights thereto inconsistent with the right of supra, XVII, C, 1, a.

[XXII, C, 1, b, (l)]
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;sued in assumpsit on express or implied promises, in the same manner as an
individual.'^ This action will lie against it for refusing to permit a transfer of
its shares upon its books, at the suit of a person lawfully entitled to demand the

same ;
^ or upon a refusal of the corporation to permit a shareholder to subscribe

for additional stock to which he is entitled." If a railroad corporation occupies

land after its agent has been notified by the owner that rent will be charged it is

liable in assumpsit for use and occupation.'^

(ii) When Not Assumpsit but Covenant. Covenant, and not assumpsit,

being the form of action at common law upon a sealed instrument, assumpsit
•cannot be maintained against a corporation upon a written agreement to which
the agent of the corporation has put a seal, although not the common seal of the
corporation. Such an instrument is nevertheless the deed of the corporation.'*

e. Trespass. It being settled in the modern law, contrary to earlier opinion,''

tliat a corporation can commit tresspass,'^ both upon person and property, through
its agents acting in its behalf, it follows that where the common-law system of
pleading prevails, an action of trespass will lie against a corporation for a direct

injury done within the general scope of its corporate powers."
d. Trespass on the Case. An action of trespass on the case for malfeasance

"will lie against a corporation aggregate.^ This form of action may for instance be

92. California.— Hunt v. San Francisco, 11

Cal. 250.

Illinois.— Seagraves v. Alton, 13 111. 366.

Maryland.— In re Cape Sable Co.'s Case, 3

Bland 606.

Massachusetts.— Sargent r. Franklin Ins.

Co., 8 Pick. 90, 19 Am. Dec. 306; Foster v.

Essex Bank, 17 Mass. 479, 9 Am. Dec. 168;
Hayden r. Middlesex Turnpike Corp., 10 Mass.
397, 6 Am. Dec. 143; Worcester Turnpike
Corp. r. VVillard, 5 Mass. 80, 4 Am. Dec. 39;
•Gray c. Portland Bank, 3 Mass. 364, 3 Am.
Dec. 1.56.

New Jersey.—Antipoeda Baptist Church v.

Mulford, 8 N. J. L. 182.

tfew York.— Kortright v. Buffalo Commer-
cial Bank, 20 Wend. 91 [affirmed in 22 Wend.
348. 34 Am. Dec. 317] ; Dunn v. St. Andrew's
Church, 14 Johns. 118; Danforth v. Scho-

harie, etc.. Turnpike Eoad, 12 Johns. 227.

Pennsylvania.— Chesnut Hill, etc.. Turn-

pike Co. V. Eutter, 4 Serg. & R. 6, 8 Am. Dec.

675; North Whitehall v. South Whitehall, 3

Serg. & R. 117.

South Carolina.— Waring r. Catawba Co.,

'2 Bay 109.

Vermont.— Gassett v. Andover, 21 Vt. 342;

Stone V. East Berkshire Cong. Soc, 14 Vt. 86;
Foultney v. Wells, 1 Aik. 180; Proctor v.

Webber, 1 D. Chipm. 371, 456 note.

United States.— Metropolis Bank v. Gutt-

schlick, 14 Pet. 19, 10 L. ed. 335 ; Chesapeake,

etc., Canal Co. r. Knapp, 9 Pet. 541, 9 L. ed.

222; Mechanics' Baoik v. Columbia Bank, 5

Wheat. 326, 5 L. ed. 100; Columbia Bank v.

Patterson, 7 Cranch 299, 3 L. ed. 351; Davis
r. Georgetown Bridge Co., 7 Fed. Cas. No.
3,637, 1 Cranch C. C. 147.

England.—Rex v. Bank of England, Dougl.

(3d ed.) 524.

93. Sargent v. Franklin Ins. Co., 8 Pick.

(Mass.) 90, 19 Am. Dec. 306; Kortright v.

Buffalo Commercial Bank, 20 Wend. (N. Y.)
"91 [affirmed in 22 Wend. (N. Y.) 348, 34

-Am. Dec. 317] ; Rex v. Bank of England,

[XXII, C, 1, b, (l)]

Dougl. (3d ed.) 524. See supra, VII, D,
9, e.

94. Gray v. Portland Bank, 3 Mass. 364, 3
Am. Dec. 156.

95. Illinois Cent. R. Co. v. Thompson, 116
111. 159, 5 N. E. 117.

That a corpoiation must first be put in de-
fault before it will be liable upon an implied
contract see Seagraves v. Alton, 13 111. 366.

96. Porter v. Androscoggin, etc., E. Co.,

37 Me. 349. But the scroll or private seal of

the chief engineer of a railroad corporation
affixed to a contract is not the seal of the
company and will not make the contract a
specialty so as to prevent assumpsit against
the company for its breach. Saxton v. Texas,

etc., E. Co., 4 N. M. 378, 16 Pac. 851. Com-
pare supra, XII, D, 1, h.

97. See supra, XIX, B, 2, a.

98. See supra, XIX, B, 2, a et seq.

99. Delaware.— Whiteman v. Wilmington,
etc., E. Co., 2 Harr. 514, 33 Am. Dec. 411.

Illinois.— That an action of trespass for as-

sault and battery will lie against a railroad
company see St. Louis, etc., E. Co. v. Dalby,
19 111. 353. See also supra, XIX, B, 2, c,

(II), (A) et seq.

Indiana.— Crawfordsville, etc., E. Co. v.

Wright, 5 Ind. 252.

Kentucky.—Underwood v. Newport Lyceum,
5 B. Mon. 129, 41 Am. Dec. 260.

New Hampshire.— Hopkins v. Atlantic, etc.,

E. Co., 36 N. H. 9, 72 Am. Dec. 287.
Pennsylvania.— MeCready v. Guardians of

Poor, 9 Serg. & E. 94, 11 Am. Dec. 667.
Vermont.— Lyman v. White Eiver Bridge

Co., 2 Aik. 255, 16 Am. Dec. 705.

Application of this doctrine to municipal
corporations.— Chicago v. Turner, 80 111.

419; Chicago v. McGraw, 75 111. 566; Wolf v.

Boettcher, 64 111. 316; Allen v. Decatur, 23
111. 332, 76 Am. Dec. 692; Sheldon v. Kal-
amazoo, 24 Mich. 383.

1. Harlem v. Emmert, 41 111. 319; New-
York r. Bailey, 2 Den. (N. Y.) 433.
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Tmaintained by a purchaser of the shares of stock of an incorporated bank against

the corporation for its refusal to transfer the shares to him on its books.^

e. Trover. As a corporation may through its agents have the custody of
{)ersonal property, and as it may sometimes have that custody wrongfully, it fol-

ows that it is liable in the common-law action of trover, where the common-law
system of pleading prevails, or in an action of a similar nature under the modern
-codes of procedure, by the owner of goods and chattels, for the conversion of them
to its own use.'

f. Replevin. For the same reason an action of replevin will lie against a cor-

poration, the object of this action being to recover if possible the specific goods
•or chattels and damages for their detention, and if it is not possible to recover
them then to recover their value and also damages for their detention.^

g. Ejectment. The ancient notion that trespass could not be maintained
^against a corporation prevented of course corporations being made defendants in

suits of ejectment. But this principle was early abandoned, and it has long been
regarded as the established law that the method of trying the title of land by
ejectment extends to corporations of every kind, whether in the character of

plaintiffs or defendants.'

h. Forcible Entry and Detainer. The same principle will support the statu-

tory action of forcible entry and detainer against a corporation aggregate.'

i. Slander of Goods or Business. One corporation may be liable to another in

an action for damages for slandering its business and representing its product to

be of an inferior quality.''

j. Book-Account. An action of "book-account" may be maintained either by
or against a corporation.^

k. Account Stated. An action may be maintained against a corporation to

recover upon an account stated, in like manner as against an individual, the same
presumption existing that if the account, when rendered, is not correct, the

alleged debtor will make objection to it within a reasonable time. The presump-
tion would no doubt have the same force in the case of a commercial corporation

as in that of a commercial partnership ; but in the case of other corporations,

which act more slowly, it is conceived that it might be somewhat relaxed.^

2. Presbyterian Congregation v. Carlisle strong hand, or with weapons," etc., guilty of

Bank, 5 Pa. St. 345. See also supra, VII, a forcible entry and detainer (Mansfield Dig.

D, 9, f. Ark. § 3347) is applicable to the possession

3. Sherman v. Commercial Printing Co., by a railroad company of a railroad or part

29 Mo. App. 31; Yarborough v. Bank of Eng- of a railroad, there being no reason in the

land, 16 East 6, 14 Rev. Hep. 272. That nature of a possession of a section of a rail-

trover lies by a shareholder against the cor- road line which takes it out of the language

poration for the conversion of his shares see of such a statute, or out of the general prin-

supra, VII, D, 9, c, (i) et seq. ciple which lies at the foundation of all ac-

4. it has been'he'ld that a stock subscription tions of forcible entry and detainer. Iron

list, like a promissory note or other written Mountain, etc., E. Co. v. Johnson, 119 U. S.

obligation, may be the subject of an action of 608, 7 S. Ct. 339, 30 L. ed. 504.

replevin or other possessory action; and an 7. Buffalo Lubricating Oil Co. v. Standard

instance of such an action is found in Louis- Oil Co., 42 Hun (N. Y.) 153.

iana, where it was held that an alternative 8. Hunneman v. Jamaica Fire Dist. No.

judgment for forty thousand dollars, in case 1, 37 Vt. 40; Vermont Mut. F. Ins. Co. r.

of default in obeying the order of the court to Cummings, 11 Vt. 503.

deliver the list, was invalid, the subscriptions 9. Where resolutions were adopted by the

being on credit and the judgment not recog- trustees of a religious society, acknowledging

nizing or reserving defendant's right to re- the justness of a claim made by plaintiff

ceive a corresponding amount of stock. Peo- against the corporation, fixing the amount

pie's Brewing Co. v. Boebinger, 40 La. Ann. thereof, and agreeing to pay the same in a

277 4 So. 82. specified time, and were duly certified by the

5. 1 Kyd Corp. 187. See also Den v. Fen, secretary of the board of trustees, and trans-

10 N. J. L. 237. mitted to plaintiff, who thereupon assented

6. It has been held that a statute declar- to the proposition pontained in the resolu-

ing any person who shall " enter into or upon tions, and agreed to accept the sum offered

any lands, tenements, or other possessions, by the trustees, it was held that an action

• and detain or hold the same with force and would lie against the corporatioij, notwith-

[XXII, C, 1, k]
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1. Use and Occupation. While an action of assumpsit will lie against a cor-

poration for the use and occupation of land, plaintiff waiving the tort and suing
upon an implied contract/" yet it has been held that a statutory " action of con-

tract " for the use of a railroad cannot be maintained by the owner against per-

sons who did not recognize his title, but used the railroad adversely to him, under
a hona fide claim of right, by virtue of a lease from another person."

m. Actions on Clauses of Charter. Where a clause in the charter of a corpora-

tion provides that any trustee or manager shall have a claim and lien upon the

proceeds of the sales of the company's property, for expenses or debts incurred

by him for its benefit, this gives a remedy at law against the company to recover

such expenses and debts.'^

n. Actions on By-Laws. Where a right arises under the provisions of a
by-law, an action, generally an action of debt at common law, will lie to enforce
that right, a subject already considered.''

0. Actions For Violations of Public Duties. When a private person brings an
action against a corporation in respect of the violation of some general public

duty, it is sometimes loosely said that the liability of the corporation for the vio-

lation of such a duty cannot be raised in this collateral way, and that the only
exception to the rule which prohibits collateral inquiry by a private citizen into

the supposed illegal acts of a corporation is where express legislative permission
is granted therefor.'* This language does not lead the mind to a clear under-
standing of any principle, although the result of the decisions is that where the
duty is undertaken by the corporation toward the members of the public distribu-

tively, as where a railroad company undertakes to carry a passenger safely, where
a telegraph companj' undertakes to transmit a message properly, where a canal

company undertakes to keep its canal in a navigable condition for the use of its

patrons, or where a municipal corporation undertakes to open a highway and keep
it in repair, the corporation is liable in an action to any individual damaged by
its failure to perform the particular duty assumed.'^ But where the duty is one
that is assumed toward the public generally, or toward a considerable portion of

the public in the aggregate, as where a railway company fails to complete its road
according to its charter, establishes it on a route not permitted by its charter,

establishes a depot at a place not permitted or prohibited by law, or abandons
some portion of its route and leaves the inhabitants of that vicinity without ade-

quate service, the injury is of that public nature which, unless the legislature has
expressly given a private action to an individual, can be redressed only by a pro-

ceeding on the part of the state.'' The principle here laid down is some-
what analogous to the right of action for a nuisance. If the injury flowing
therefrom is one sustained by the public, or by a neighborhood generally, and
is not special or peculiar to plaintiff, he has no right of action ; the injury is to

the public, and it must be redressed by a public prosecution by indictment ''' or

standing it had omitted to make a record of 15. Shewalter v. Pirner, 55 Mo. 218; Land
the vote of its board of trustees upon the v. Coffman, 50 Mo. 243; North Missouri R.
resolutions, and that the plaintiff could re- Co. «. Winkler, 33 Mo. 354; Chambers v. St.

cover upon the promise contained in the reso- Louis, 29 Mo. 543 ; Christian University v.

lutions, under a count upon an account stated. Jordan, 29 Mo. 68.

St. Mary's Church v. Cagger, 6 Barb. (N. Y.) 16. Kinealy v. St. Louis, etc., E. Co., 69
576. Mo. 658; Martindale v. Kansas City, etc., R.

10. See supra, XXII, C, 1, b, (l). Co., 60 Mo. 508; Brooklyn Park Com'rs v.

11. Kittredge v. Peaslee, 3 Allen (Mass.) Armstrong, 45 N. Y. 234, 6 Am. Rep. 70;
235. Brainard v. Missisquoi R. Co., 48 Vt. 107.

12'. Stephens v. Green Hill Cemetery Co., 17. Stone i). Fairbury, etc., R. Co., 68 111.

1 Houst. (Del.) 26. 394, 18 Am. Rep. 556; Proprietors Locks, etc.,

13. See supra, V. A, 10. See also Watson v. Nashua, etc., E. Co., 10 Cush. (Mass.) 385;
r. Clarke, Carth. 75, Comb. 138. Smith v. Boston, 7 Cuah. (Mass.) 254; Hol-

14. Martindale u. Kansas City, etc., R. Co., man v. Townsend, 13 Mete. (Mass.) 297;
60 Mo. 508. Quincy Canal v. Neweomb, 7 Mete. (Mass.)

[XXII, C, 1, 1]
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information, or sometimes by an information in equity brought by the attorney-

general.^'

p. Specific Performance. Courts with equity powers will compel the specific

performance of their contracts by corporations, where they would exert the same

power against individuals.^^

q. Bills in Equity For Discovery— (i) In General. A bill in equity for a

discovery may be maintained against a corporation in like manner as against an

individual, although with a difference of procedure about to be stated ;^ nor will

the corporation be relieved from the duty of answering such a bill by the fact

that its officers and agents have been by statute made competent witnesses for

either party to the suit,^'

(ii) Practice op Joining Officers of Corporation as Co -Defendants
— (a) In General. In order to prevent a failure of justice arising from the cir-

cumstances that a corporation cannot take an oath and cannot be indicted for per-

jury for making an answer wilfully false, the practice has long been settled to

join the officers of the corporation, such as its secretary, bookkeeper, a director or

other officer or agent, and even its members, as defendants in bills in chancery

for the purpose of compelling them to make discovery for it.^^ When discovery

276, 39 Am. Dec. 778; Stetson v. Faxon, 19
Pick. (Mass.) 147, 31 Am. Dec. 123; Kinealy
V. St. Louis, etc., R. Co., 69 Mo. 658. Gom-
pare Baltimore, etc., R. Co. v. Compton, 2 Gill

(Md.) 20; Jackson v. Jackson, 16 Ohio St.

163; Little Miami R. Co. v. Naylor, 2 Ohio
St. 235, 59 Am. Dec. 667 ; Atty.-Gen. v. West
Wisconsin R. Co., 36 Wis. 466.

18. Missouri.— State v. Saline County Ct.,

51 Mo. 350, 11 Am. Rep. 454.

New York.— People v. Third Ave. R. Co.,

45 Barb. 63; People v. New York, 32 Barb.
102; People v. New York, 10 Abb. Pr. 144;
People V. Lowber, 7 Abb. Pr. 158.

Permsylvania.— Buck Mountain Coal Co. v.

Lehigh Coal, etc., Co., 50 Pa. St. 91, 88 Am.
Dec. 534, where the doctrine was recognized.

Wisconsin.— Atty.-Gen. v. Chicago, etc., R.

Co., 35 Wis. 425.

England.— Auckland v. Westminster Local

Bd., L. R. 7 Ch. 597, 41 L. J. Ch. 723, 26 L. T.

Rep. N. S. 961, 20 Wkly. Rep. 845; Atty.-

Gen. V. Mid-Kent, etc.,' R. Co., L. R. 3 Ch.

100; Atty.-Gen. v. West Hartlepool Imp.

Com'rs, L. R. 10 Eq. 152, 39 L. J. Ch. 624,

22 L. T. Rep. N. S. 5UB, 18 Wkly. Rep. 685;

Atty.-Gen. v. Dublin, 1 Bligh N. S. 312, 4

Eng. Reprint 888 ; Atty.-Gen. v. Great North-

em R. Co., 4 De G. & Sm. 75, 14 Jur. 684,

15 Jur. 387; Atty.-Gen. v. Great Northern R.

Co., 1 Dr. & Sm. 154; Atty.-Gen. v. Poole, 2

Jur. 934, 8 L. J. Ch. 27, 4 Myl. & C. 17, 18

Eng. Ch. 17; Atty.-Gen. f. Aspinwall, 1 Jur.

812, 7 L. J. Ch. 51, 2 Myl. & C. 613, 14 Eng.

Ch. 613; Stockport Dist. Waterworks Co. v.

Manchester, 9 Jur. N. S. 266, 7 L. T. Rep.

N. S. 545, 11 Wkly. Rep. 156; Frewin v.

Lewis, 4 Myl. & C. 249, 18 Eng. Ch. 249;

Atty.-Gen. v. Liverpool, 7 L. J. Ch. 51, 1

Myl. & C. 171, 13 Eng. Ch. 171; Campbell v.

Norwich, 2 Myl. & C. 406, 14 Eng. Ch. 406;

Atty.-Gen. v. Lichfield, 13 Sim. 547, 36 Eng.

Ch. 547.

19. Montclair Tp. v. New York, etc., R. Co.,

45 N. J. Eq. 436, 18 Atl. 242. The question

of the power of a court of chancery, by exert-

ing its process in personam against parties

before it, to compel them to perform acts re-

lating to real property in another jurisdiction,

is a disputable one. It has been held that a
court of chancery in one state has no juris-

diction to compel a domestic corporation to

go into another state and specifically execute

a contract to make improvements on lands,

and on its default to enforce the decree by at-

tachment and sequestration of its property in

the home state. Port Royal R. Co. v. Ham-
mond, 58 Ga. 523.

Mode of compelling specific performance of .

an agreement entered into by a corporation

to arbitrate. St. Louis v. St. Louis Gaslight

Co., 70 Mo. 69 [citing People v. Manhattan
Gas Light Co., 45 Barb. (N. Y.) 136; Union
Pac. R. Co. V. Hall, 91 U. S. 343, 23 L. ed.

428 ; U. S. V. Union Pac. R. Co., 28 Fed. Cas.

No. 16,600, 3 Dill. 524].

20. Morse v. Bay State Gas Co., 91 Fed.

938, bill for a discovery and accounting on
behalf of holders of corporate bonds which
provide that interest shall be paid out of net

earnings.

21. Indianapolis Gas Co. v. Indianapolis,

90 Fed. 196. A corporation may be compelled

to answer a bill against it for discovery and
accounting, which is filed by holders of bonds
which are to receive interest from net profits,

but no interest in the absence of net profits,

where it alleges fraudulent misappropriation

of the corporate assets in violation of the

rights of bondholders. Edwards i\ Bay State

Gas Co., 91 Fed. 946.

22. Many v. Beekman Iron Co., 9 Paige

(N. Y.) 188; Fulton Bank v. New York, etc..

Canal Co., 1 Paige (N. Y.) 311 (per Wal-
worth, Ch.) ; Brumly v. Westchester County
Mfg. Soc, 1 Johns. Ch. (N. Y.) 366; Bron-

son V. La Crosse, etc., R. Co., 2 Wall.ju. S.)

283, 303, 17 L. ed. 725 (per Nelson, J.)
;

Moodalay v. Morton, 1 Bro. Ch. 469, Dick. 652,

28 Eng. Reprint 1245; Glascott v. England
Copper Miners Co., 5 Jur. 264, 10 L. J. Ch.

30, 11 Sim. 305, 34 Eng. Ch. 305; Gibbons v.

[XXII, C, 1, q, (n), (a)]
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is sought of an ofBcer of a corporation impleaded as a defendant in equity, tla&

officer must be made a party for that purpose, although no substantial relief i&

sought against him.^ On the other hand, if no substantial relief is sought against,

him, and if no discovery is demanded from him in the bill, he is not properly

joined as a party, especially where the bill waives answer under oath.^

(b) Further Explanations of This Practice. The officers of a corporation

Waterloo Bridge Co., 5 Price 491 ; Wych v.

Meal, 3 P. Wms. 310, 24 Eng. Reprint 1078;
Anonymous, Vern. 117; Le Texi^r v. Anspach,
15 Ves. Jr. 159; Dummer r. Chippenham, 14
Ves. Jr. 245. " It seems to be settled that
a bill will lie against a corporation and
its officers, to compel a discovery from the
officers, to aid a plaintiff or a defendant in
maintaining or defending a suit brought
against or by the corporation alone." Field,

J., in Post V. Toledo, etc., R. Co., 144 Mass.
341, 347, 11 N. E. 540, 59 Am. Rep. 86 [citing
McComb V. Chicago, etc., R. Co., 7 Fed. 426,
19 Blatchf. 09; Moodalay v. Morton, 1 Bro.
Ch. 469, Dick. 652, 28 Eng. Reprint 1245;
Costa Rica v. Erlanger, 1 Ch. D. 171, 45 L. J.

Ch. 145, 33 L. T. Rep. N. S. 632, 24 Wkly.
Rep. 151 ; Glascott r. England Copper Miners
Co., 5 Jur. 264, 10 L. J. Ch. 30, 11 Sim. 305,
34 Eng. Ch. 305]. See on the subject of dis-

covery Colgate V. Compagnie Francaise, etc,

23 Fed. 82, 23 Blatchf. 86; Bolton v. Liver-
pool, Coop. t. Brough. 19, 1 L. J. Ch. 166, 1

Myl. & K. 88, 7 Eng. Ch. 88; MacGregor v.

East India Co., 2 Sim. 452, 2 Eng. Ch. 452. It

is said that in suits against a, corcoration, as
it answered under its common seal and not
under oath, the practice was early estab-

lished in Massachusetts of making one or
more of its officers or members co-defendants,
and of compelling them to make disclosure of

such facts within their knowledge as the cor-

poration, if a natural person, could have been
compelled to disclose, although their answers
could not be used as evidence against the cor-

poration. Their answers enabled plaintiff to

ascertain, in advance of a trial, what the
facts within their knowledge were, and to

propound proper interrogatories to them or

to other persons as witnesses. Field, J., in

Post V. Toledo, etc., R. Co., 144 Mass. 341, 11

N. E. 540, 59 Am. Rep. 86 [citing Wright v.

Dame, 1 Mete. (Mass.) 237]. The practice

of joining an officer of the corporation in a
bill against it for a discovery, where plaintiff

is entitled to a discovery, is explained in Mo-
Comb V. Chicago, etc., R. Co., 7 Fed. 426, 19
Blatchf. 69. The reason of the rule is stated
by Lord Chancellor Talbot in the leading case

of Wych V. Meal, 3 P. Wms. 310, 24 Eng. Re-
print 1078, which seems to have finally estab-

lished the practice to be that the plaintiff

ought to have discovery, and although the
corporation might answer under its common
seal, it would not be responsible for perjury.
It is an exception to the general rule that a
witness cannot be joined for purposes of dis-

covery. A limitation of the rule is that the
officer cannot be joined as a party for the
discovery of what he did not learn as an offi-

cer, or of the facts which he knew before he

[XXII, C, 1, q, (ii), (a)]

became an officer. It has also been held that
the plaintiff may join a member of the corpo-
ration for the purposes of discovery, although
the latter is not an officer or agent of the cor-

poration. Wright V. Dame, 1 Mete. (Mass.)
237. And it has been held in the English
court of chancery that members of the corpo-
ration may be joined with an officer in such.
a bill. Glascott v. England Copper Miners
Co., 5 Jur. 264, 10 L. J. Ch. 30, 11 Sim.
305, 34 Eng. Ch. 305. But outside of the
rule above stated a bill for a discovery,

in aid of a defense to an action, cannot
be maintained against one who is not a
party to the record at law, although he may
be interested in the subject of the action,.

Lord Cotten'ham saying :
" The cases of offi-

cers of corporations stand on principles en-
tirely peculiar to themselves, and have obvi-

ously no application to the present case.''

Reg. V. Glyn, 7 CI. & F. 466, 488, 7 Eng. Re-
print 466, 45 L. J. Ch. 145, 33 L. T. Rep.
N. S. 682, 24 Wkly. Rep. 151. In the case
of Costa Rica v. Erlanger, 1 Ch. D. 171, there
was a cross bill for a discovery against the

plaintiff and the president of the plaintiff re-

public. The only questions were as to stay-

ing the original action till answer, and as to

the right to choose the officer of the plaintifT

republic who should make the discovery. One-

of the leading cases on this subject was that
of a " Bill against a Corporation to discover
Writings. The Defendants answer under their

Common Seal; and so being not sworn, will

answer nothing in their own prejudice. Or-
dered that the Clerk of the Company, and
such principal Members as the Plaintiff shall

think fit, answer on Oath, and that the Mas-
ter settle the Oath." Anonymous, Vern. 117
(Anno 1682). So in a case against the East
India Company, an officer of the company
was made defendant in a bill for discovery of
orders and entries in the books of the com-
pany, and a demurrer to the bill was over-

ruled. Wych V. East India Co., 3 P. Wms.
309, 24 Eng. Roprint 1078 (Anno 1734). In
like manner a demurrer to a bill against the-

East India Company and their secretary, pray-
ing for a general examination of witnesses in

India, and that the defendants might discover
by what authority plaintiff was dispossessed
of a lease for supplying Madras with tobacco
(the plaintiffs intending to bring an action),
was overruled. Moodalay v. Morton, 1 Bro.
Ch. 469, Dick. 652, 28 Eng. Reprint 1245
(Anno 1785).
ZS. Virginia, etc., Min., etc., Co. v. Hale,

93 Ala. 542, 9 So. 256, Clopton, J., delivering
the opinion of the court.

24. Colonia,!, etc., Mortg. Co. «. Hutchinsoui
Mortg. Co., 44 Fed. 219.
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will in many cases be made parties for the mere purpose of compelling them to-

make discovery of doings of the corporation, where no relief is sought against

them as individuals.^ Although no relief is sought against the oflBcers or agents,,

but merely a discovery, yet this discovery cannot be had from them unless they
be joined with the corporation as defendants in the action ; but the answer in

such a case will be under the seal of the corporation, according to the knowledge-
and information and belief of its oflScers, ascertained from all proper sources of

information.'*

(ill) Merm Witkess Cannot Be Joined For Discovery. Moreover it is &.

principle that mere witnesses, who are shown to be cognizant of the alleged, facts,

cannot bejoined for a discovery.^
(iv) WHEN Bill Does Not Require Answer Under Oath. It is of the

essence of a discovery that it should be under oath, and a party is impleaded as.

defendant for the purposes of discovery in order to compel him to answer under
oatli. When therefore the bill does not require an answer under oath the officers,

of the corporation are improperly joined for discovery.^

(v) Former Officers Ifay Be Joined For Discovery. The former as.

well as the present officers of a corporation can be made parties to a suit against

it for the purpose of compelling them to make discovery of facts within their

official knowledge.^'

(vi) Plaintiff Mat Waive Right to Have Corporate Officer Joined-
For Discovery. Plaintiff may of course waive his right to have an officer of

the corporation joined, who can answer under oath and be responsible for the
penalties of perjury for the purpose of making discovery. He may therefore,

maintain a bill for a discovery against the corporation alone in aid of an action at.

law, although it does not answer under oath.^

(vii) Discovery Limited to Matters Comino to Their Knowledge
AS Officers. Where the officers of a corporation are thus joined for the pur-

pose of discovery, the discovery is limited to matters coming to their knowledge-
in the course of their service as officers and cannot be extended to other matters.^^

25. Dummer v. Chippenham, 14 Ves. Jr. also against its directors and officers, but no-
245. relief is prayed except as against the corpo-

26. Brumley v. Westchester County Mfg. ration, and no fraud, conspiracy, or breach of

Soc, 1 Johns. Ch. (N. Y.) 366; French i. trust is charged against the directors and offi-

New York City First Nat. Bank, 9 Fed. Cas. cers, they cannot be joined as defendants for^

No. 5,099, 7 Ben. 488. Also it has been said the sole purpose of discovery. Tutweiler v..

that a bill for a discovery will lie against the Tuskaloosa Coal, etc., Co., 89 Ala. 391, 7 So.

members of a, corporation without joining the 398; Norwood v. Memphis, etc., R. Co., 72
corporation where the members are personally Ala. 563.

liable for its debts. Middletown Bank v. Russ, 2^8. Tutweiler f. Tuskaloosa, etc.. Coal Co.,

3 Conn. 135, 8 Am. Dec. 164. Where the ofR- 89 Ala. 391, 7 So. 398. Compare Watts v.

cers or members of the corporation are joined Eufaula Nat. Bank, 76 Ala. 474 ; Zelnicker v.

with the corporation for purposes of discov- Brigham, etc., Co., 74 Ala. 598.

ery only, and the complainant by mistake For a bill not alleging facts entitling pljiin-

inserts a prayer for relief against such offir tiff to a discovery from the directors see

cers as well as against the company, the offi- Camp v. Taylor, (N. J. Ch. 1890) 19 Atl.

cers cannot demur to the discovery and relief 908.

generally. They should make the discovery Even though the answers of the corpora-

sought and demur to the relief, or should tion to the demand of the bill for a discovery-^

answer the bill generally, and then object at cannot be read as evidence against the corpo-

tJie hearing that they have been improperly ration, yet they may be of use in directing

made parties to the suit for relief as well as plaintiff how to draw his interrogatories for

for discovery. Many v. Beekman Iron Co., 9 the purpose of obtaining a, better discovery.

Paige (N. Y.) 188. Wyeh v. Meal, 3 P. Wms. 310, 24 Eng. Re-
27. Norwood v. Memphis, etc., R. Co., 72 print 1078.

Ala. 563 ; Many v. Beekman Iron Co., 9 Paige 29. Fulton Bank v. Sharon Canal Co., 1

(N. Y.) 188; How v. Best, 5 Madd. 19; Gib- Paige (N. Y.) 219.

bons 47. Waterloo Bridge Co., 5 Price 491

;

30. Colgate v. Compagnie Francaise, etc.,

Le Texier v. Anspach, 15 Ves. Jr. 159; Story 23 Fed. 82, 23 Blatchf. 86.

Eq. PI. §§ 234, 235, note 2. Upon this prin- 31. " No case has gone so far as to join ai*

ciple it is held that where a bill in equity is officer of a corporation for the purpose of a
filed by a creditor against a corporation, and discovery of matters which were not within,

[XXII, C, 1, q, (vii)]
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(viii) OsjEOTioN That Discovebt Mat Subject Corporation to For-
feiture OF Its Charter. The objection that a discovery may subject the com-
pany to a forfeiture of its charter is not sufiBcient to support a general demurrer
to a bill for discovery and relief, even if it would have authorized a demurrer to

the discovery of particular facts.^

r. Statutory Substitutes For Bills Fop Discovery. Statutory substitutes for the
bill for discovery have been enacted both in England ^ and America,** under the

operation of which the subject of discovery in equity has lost much of its

importance. A statutory provision to the effect that any party to an action may
be examined as a witness at the instance of any adverse party or parties, after

issue joined in said action and before trial thereof, is a statutory substitute for

the bill of discovery in equity.^

s. Bill of Interpleader by Agent of Corporation. For the circumstances under
which an agent of a corporation may bring a bill of interpleader to compel the
corporation and a third person to litigate with each other to determine the

title to a fund or to a thing in the possession of the agent, and the practice under
such a bill, see the authorities cited in the margin.'^

t. Actions to Recover Payments Voluntarily Made. The rule that a payment
voluntarily made under a mistake of law, but with a full knowledge of the facts,

cannot be recovered back, rests upon general principles of public convenience,
and applies to a corporation as well as to a natural person.^''

2. Demand in Actions Against Corporations. It is conceived that no demand
is necessary in order to maintain an action against a corporation, except where it

would be necessary in the case of an individual. But before a shareholder can
bring an action to prevent or redress breaches of trust committed by the officers

of the corporation in the management of its affairs, he must make a demand on
the directors to sue in the name of the corporation, absurd as this in some cases

may be ;
^ although some courts have held that no such demand is necessary

where it must be made upon the persons who themselves are guilty of the

his knowledge as such officer, or learned by other body of persons, empowered by law to

him while in the service, or as a member of sue or be sued, whether in his own name or

the corporation, nor, as in this case, matters in the name of any officer or other person,

which took place before the corporation was any opposite party may apply at Chambers
formed, or in which it had no part, though it for an order allowing him to deliver interroga-

appears that by and through other sources of tories to any member or officer of such corpo-

information the officer happens to have ob- ration, company, or body, and an order may
tained such knowledge." Per Choate, J., in be made accordingly." Rules of Court 187.5,

McComb V. Chicago, etc., R. Co., 7 Fed. 426, Order XXXI, Rule 4. See Wilson v. Church,

428, 19 Blatehf. 69. 9 Ch. D. 552, 555, 39 L. T. Rep. N. S. 413, 26
32. Robinson v. Smith, 3 Paige (N. Y.) Wkly. Rep. 735. Doubtless the more recent

222, 24 Am. Dee. 212. court rules deal with the subject in a similar

When production of corporate books com- way.
pelled.— Where a corporation, being a party 34. These statutes and their interpreta-

to a suit, is directed by an order of court to tion are considered at length in 1 Thompson
do a specific thing to effectuate certain relief Trials, § 731 et seq. For the construction of

to Which the other party is entitled, an officer the New York statute see 1 Thompson Trials,

of the corporation may in aid of such relief § 743 et seq.

be compelled, by a suipcena duces tecum on 35. Wilson v. Webber, 2 Gray (Mass.)

the order of a master, 'to produce certain 558 ; Apperson v. Mi^tual Ben. L. Ins. Co., 38

specified books and documents of the corpora- N. J. L. 272.

tion. Erie R. Co. v. Heath, 8 Fed. Cas. No. 36. Gibson v. Goldthwaite, 7 Ala. 281, 42

4,513, 8 Blatehf. 413. Am. Dec. 592; Atkinson v. Manks, 1 Cow.
33. In England it is no longer the practice, (N. Y.) 691; Morley v. Thompson, 3 Madd.

or even proper, to make an officer or member 564 note; Lowe v. — , 3 Madd. 277:

of a corporation a party to a bill against it Bowyer v. Pritchard, 11 Price 103; 6 Thomp-
for purposes of discovery. In accordance with son Corp. § 7413.

the fifty-first section of the Common Law 37. Valley R. Co. v. Lake Erie Iron Co..

Procedure Act of 1854, it has been provided, 46 Ohio St. 44, 18 N. E. 486, 1 L. R. A.

by the rules of court, that " if any party to 412.

an action be a body corporate or a joint. stock 38. See supra, XI, B, 19, a et seq.; XI,
company, whether incorporated or not, or any C, 4, c.

[XXII, C, 1, q, (Vlll)]



CORPORATIONS [10 Cye.J 1345

wrong.^' A demand against a corporation must of course be made upon an
agent authorized to represent it in respect of the matter of the demand.**

D. Questions Relating- to Corporate Existence— l. In General^'—
a. Corporations De Facto Suable as if De Jure. The contracts of corporations

which do not rightfully exist, but whicli nevertheless do exist and carry on their

business as corporations with the consent or through the neglect of the state, may
be enforced against them the same as though they were corporations de juref'
under the operation of the principle that the question of the rightfulness of the

claim to exist as a corporation will not be litigated collaterally between the corpo-

ration and private parties, but will be litigated only between it and the state.^

b. Estoppel to Deny Corporate Existence— (i) In Geneeal. Another prin-

ciple which constantly comes into operation in actions by and against corpora-

tions or in actions by or against the receiver or other i-epresentative of corporations

in their insolvency is that a party by entering into a contract with a corporation

in its artificial name and character, and under such circumstances as necessarily

admit its artiiicial character, becomes thereafter estopped to deny that it is a

corporation."

39. Wickersham v. Crittenden, 93 Cal. 17,
28 Pac. 788.

40. Commercial Bank v. Bonner, 13 Sm.
& M. (Miss.) 649; Langworthy -y. New York,
«te., R. Co., 2 E. D. Smith (N. Y.) 195. Thus
a demand made by a passenger or by his as-

signee for his baggage where his check has
been lost is a good demand if made upon the
baggage-master of the railroad company.
Cass V. New York, etc., R. Co., 1 E. D. Smith
(N. Y.) 522. How demand made upon the
corporation to lay a foundation for an action
to enforce a shareholder's individual liability

see Harvey v. Chase, 38 N. H. 272; Haynes v.

Brown, 36 N. H. 545.

41. Most of the questions which might
properly be considered in this subdivision

have been fully dealt with already. See
supra, I.

42. Doty V. Patterson, 155 Ind. 60, 56 N. E.

668 [citing Hasselman v. U. S. Mortgage Co.,

97 Ind. 365; Williamson v. Kokomo Bldg.,

etc., Assoc, 89 Ind. 389, 391, 392; Mullen v.

Beech Grove Driving Park, 64 Ind. 202; In-

dianapolis Furnace, etc., Co. v. Herkimer, 46
Ind. 142; Ft. Wayne, etc.. Turnpike Co. v.

Deam, 10 Ind. 563; Ensey v. Cleveland, etc.,

E. Co., 10 Ind. 178; Stoops v. Greensburgh,

etc., Plank-Road Co., 10 Ind. 47].

43. Jones v. Aspero Hardwars Co., 21 Colo.

263, 40 Pac. 457, 52 Am. St. Rep. 220, 29

L. R. A. 143; Indiana Bond Co. v. Ogle, 22

Ind. App. 593, 54 N. E. 407, 72 Am. St. Rep.

3Z6; McLeary v. Dawson, 87 Tex. 524, 29

S. W. 1044; Davis v. Stevens, 104 Fed. 235.

For example there having been no law of the

territory of Dakota under which a corpora-

tion could be formed for banking purposes,

an attempted incorporation for that purpose

under the laws of the territory did not create

even a corporation de facto under the opera-

tion of a statute declaring the common-law
principle above stated, but the incorporators

-were liable as partners on contracts made in

the name of the pretended corporation. Davis

V. Stevens, 104 Fed. 235.

44. Connecticut.— Fish v. Smith, 73 Conn.

[85]

377, 47 Atl. 711, 84 Am. St. Rep. 161, one
sued by the receiver of a corporation as a
shareholder for an unpaid balance on his

shares is estopped from asserting that the
organization never became a corporation.

Illinois.— Crystal White Soap Co. v. Rose-
boom, 91 111. App. 551, concern holding itself

out as a corporation not permitted to deny
its legal identity as such as against those with
whom it has assumed to be and to act as a
corporation.

Louisiana.— Anderson v. Thompson, 51 La.
Ann. 727, 25 So. 399, promoter and organizer
of an assumed corporation estopped from de-

nying its existence as such, as against one
who has acted upon the assumption of its

corporate existence.

Michigam,.— Kalamazoo v. Kalamazoo Heat,
etc., Co., 122 Mich. 489, 81 N. W. 426, 124
Mich. 74, 82 N. W. 811, parties dealing with
a corporation as such, estopped from raising

objections to the irregularity of its organiza-

tion.

Nebraska.— Equitable Bldg., etc., Assoc, v.

Baird, 60 Nebr. 173, 82 N. W. 385 (party
contracting with an assumed corporation es-

topped to question its capacity to contract or
to sue) ; Equitable Bldg., etc., Assoc, r. Bid-

well, 60 Nebr. 169, 82 N. W. 384; Haas v.

Bank of Commerce, 41 Nebr. 754, 60 N. W.
85 (legal existence of a corporation cannot be
questioned collaterally, where it is authorized
by law and there has been an attempt in good
faith to organize).

New York.— Muehlenbeck v. Babylon, etc.,

R. Co., 26 Misc. 136, 55 N. Y. Suppl. 1023.

Ohio.— Hatry v. Painesville, etc., R. Co., 1

Ohio Cir. Dec. 238, principle applied in an
action to determine the priority of liens on a
railroad.

Oregon.— Washington Nat. Bldg., etc., As-
soc. V. Stanley, 38 Oreg. 319, 63 Pac. 489, 84
Am. St. Rep. 793, 58 L. R. A. 816, principle

applied so as to estop one who has borrowed
from a building association from questioning
its corporate existence in an action to fore-

close the mortgage.

[XXII, D, 1, b, (i)]



1346 [10 Cyc] CORPORATIONS

(ii) Tbis Estoppel Extends to Promoters, Directors, Officers, an-i>

Shareboldees— (a) In General. This estoppel operates in favor of persons
who have given credit to the assumed corporation, or otherwise changed posses-

sion to their loss, upon the faith of its being what it purports to be, as against

those who by their active conduct have held it out to the world as a corporation.^

It therefore estops promoters, directors, officers, and shareholders, from denying^
the fact of the existence of the corporation, when proceeded against to charge
them upon the assumption of its existence, and of their connection with it as

such.

(b) How as to Promoters. In an action to recover from promoters the profits

which they have made in buying property for one price and selling it to the cor-

poration for a greater price, defendants, by reason of their active participation in

the formation of the corporation, are estopped from denying that it has been
regularly organized.^^

(c) Extends to Cases Where Parties Contract Among Themselves to Be
Liable Only as Members of Supposed Corporation Are Liable. Yet while it is

a rule of law that persons who have assumed to make a contract as agents of a
corporation which has no existence bind themselves personally, on the principle

of breach of warranty of agency," nevertheless this doctrine, in the absence of
fraud, has no application where the other contracting party is himself a member
of the supposed or pretended corporation. The reason is that where several per-

sons have agreed among themselves to be liable only as the members of a corpo-

ration are liable, each one of them is estopped by his own agreement from charging
the others with a greater liability.^

e. Estoppel to Deny Corporate Powers. Another principle sometimes applied is

that a party entering into a contract with a corporation impliedly admits not only
the corporate existence of the other contracting party, but its power, under its

charter or governing statute, to enter into the particular contract, so as to estop
such party from raising the question of such power when sued to enforce the
contract.*'

d. Suing Corporation as Such Admits Its Corporate Existence. Where a plain-

tiff brings an action against a corporation the direct object of which is to operate
upon it and to procure relief against it in its corporate character, he will be
estopped at any subsequent stage of the case from denying that defendant is a
corporation.™

United States.— American Cable R. Co. v. ria M. & F. Ins. Co., 55 111. 311. So where a
New York, 68 Fed. 227, question of corporate certificate of incorporation has been signed
existence cannot be contested in the defense by certain persons who accept the office of

of an action for the infringement of a patent. trustees they are estopped from denying the
See also supra, I, N, 1, b et seq. validity of the certificate. Parrott v. Byers,
45. Pittsburg Min. Co. v. Spooner, 74 Wis. 40 Cal. 614.

307, 42 N. W. 259, 17 Am. St. Rep. 149. We 47. See supra, I, Q, 7, c, (i) et seq.; VIII,
have already considered at length how this C, 1, a, et seq.

estoppel operates against shareholders (see 48. Foster v. Moulton, 35 Minn. 458, 29
supra, I, N, 1, k; VI, P, 6, a,, (l), (d), (1) N. W. 155.

et seq.; VIII, C, 8, a et seq.), and against 49. Standard Sewing-Mach. Co. v. Frame,
directors (see supra, IX, P, 12, a, (i) etseq.^. 2 Pennew. (Del.) 430, 48 Atl. 188. See fur-

46. Pittsburg Min. Co. v. Spooner, 74 Wis. ther with respect to estoppel to set up the

307, 42 N. W. 259, 17 Am. St. Kep. 149. So want of corporate power supra, XVII, F, 2,

where, in an action in the name of an insur- b, (l) et seq.

ance company, suing as a corporation, upon a 50. Distilling, etc., Co. v. People, 156 111.

subscription executed to the company in liqui-
,

448, 41 N. E. 188, 47 Am. St. Rep. 200 (pro-

dation of a subscription to its capital stock, ceeding against a defendant by its corporate

it appeared that defendant was one of the name impliedly admits the regularity and
original subscribers to such capital stock, and legality of the corporate organization) ; Use-
that he had been elected and had served as ful Manufactures Soc. v. Morris Canal, etc.,

one of the directors of the company, it was Co., 1 N. J. Eq. 157, 21 Am. Dec. 41. Still

held that these facts estopped him from ob- less can a corporation be sued as such, and
jecting that plaintiff had failed to prove a brought into court, and the action be main-
legal corporate organization. Ramsey v. Peo- tained against it, on the ground that it is not

[XXII, D, 1, b. (II), (a)]
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e. General Appearance by Corporation Admits Its Corporate Existence—
(i) RvLE Stated. A corjioration, by appearing in a suit which has been brought
against it, admits its corporate existence and estops itself from denyingthe same.'i^-^

(ii) Rule Extends to Case of Foreign Cobforation Froceeded
Against BY Attachment. So if a foreign corporation proceeded against by
attachment voluntarily appears and gives bond in its corporate name it cannot
afterward deny its corporate existence.^^

f. Corporate Existence Admitted by Taking Appeal— (i) In General. So
if a defendant is sued as a corporation and makes no appearance until judgment
is rendered against it, but appeals from such judgment to a higher court, its

appearance for the purpose of taking an appeal, and its appeal, will have the

effect of admitting its existence as a corporation, so that it will not be a good
point in the appellate court that plantiff failed to prove defendant's corporate

existence.^

(ii) Or Br Executing Appeal- Bond. So an assumed corporation, against

which a judgment has been rendered, becomes estopped to deny its existence by
executing a bond for the purpose of appealing from such judgment.^

2. Questions of Pleading Relating to Corporate Existence— a. When
Not Necessary to Allege Corporate Existence— (i) In General. There is a
mass of authority, more or less definite, to the effect that in an action by ^' or

a corporation; and other defendants sued
jointly with it cannot be charged in such an
action with having jointly, with such corpora-
tion, usurped the rights of a corporation, etc.,

because by suing the corporation as such its

existence is admitted. People v. Stanford, 77
Cal. 360, 18 Pac. 85, 19 Pac. 693, 2 L. R. A.
92.

51. Alabama.— Oxford Iron Co. v. Sprad-
ley, 46 Ala. 98.

Colorado.— Baldwin Coal Co. v. Davis, 1-5

Colo. App. 371, 62 Pac. 1041.

Illinois.— U. S. Express 'Co. v. Bedbury, 34
111. 459.

Kansas.— Missouri River, etc., R. Co. v.

Shirley, 20 Kan. 660.

Missouri.— Seaton v. Chicago, etc., R. Co.,

65 Mo. 416. /

New York.— Compare Stoddard v. Onon-
daga Annual Conference, 12 Barb. 573.

52. Smith r. Burlington, etc., R. Co., 55
Mo. 526; Seaton r. Chicago, etc., R. Co., 55
Mo. 416; Hudson r. St. Louis, etc., R. Co.,

53 Mo. 525.

53. Kansas City, etc., R. Co. v. Bolson,

36 Kan. 534, 14 Pac. 5.

54. East Tennessee, etc., R. Co. v. Evans,
6 Heisk. (Tenn.) 607.

55. Alahama.— Seymour v. Thomas Har-

row Co., 81 Ala. 250, 1 So. 45.

Ceorgia.—Wilson v. Sprague Mowing Mach.
Co., 55 Ga. 672.

Indiana.— Mackenzie v. Board School Trus-

tees, 72 Ind. 189; Adams Express Co. v. Hill,

43 Ind. 157; Cicero Hygiene Draining Co. v.

Craighead, 28 Ind. 274; Williams v. Franklin

Tp. Academical Assoc, 26 Ind. 310; Heaston

V. Cincinnati, etc., R. Co., 16 Ind. 275, 79 Am.
Dec. 430; Richardson v. St. Joseph Iron Co.,

5 Blackf. 146, 33 Am. Dee. 460; Harris v.

Muskingum Mfg. Co., 4 blackf. 267, 29 Am.
Dec. 372.

Iowa.— Harris Mfg. Co. v. Marsh, 49 Iowa
11,

Kansas.— Ryan v. Farmers' Bank, 5 Kan.
658.

Kentucky.— Henderson, etc., R. Co. v. Leav-
ell, 16 B. Mon. 358.

Missouri.— Farmers', etc., Ins. Co. r.

Needles, 52 Mo. 17.

Nebraska.— Exchange Nat. Bank v. Capps,
32 Nebr. 242, 49 N. W. 223, 29 Am. St. Rep.
433.

New Jersey.— Bennington Iron Co. v. Ru-
therford, 18 N. J. L. 105, 35 Am. Dec.
528.

New York.— Phoenix Bank v. Donnell, 40
N. Y. 410 [affirming 41 Barb. 571]; La
Fayette Ins. Co. v. Rogers, 30 Barb. 491;
Kennedy v. Cotton, 28 Barb. 59; Stod-
dard V. Onondaga Annual Conference, 12
Barb. 573; Camden, etc., R., etc., Co. v. Remer,
4 Barb. 127; Georgia M. & P. Ins. Bank t:

Jauncey, 1 Barb. 486; Lighte v. Everett F.
Ins. Co., 5 Bosw. 716; Union Mut. Ins. Co. v.

Osgood, 1 Duer 707; Shoe, etc.. Bank i'.

Brown, 9 Abb. Pr. 218, 18 How. Pr. 308;
Waterville Bank v. Beltser, 13 How. Pr. 270;
Acome v. American Mineral Co., 11 How. Pr.
24 ; Michigan Bank v. Williams, 5 Wend. 478

;

Utiea Bank v. Smalley, 2 Cow. 770, 14 Am.
Dec. 526; Dutchess Cotton Manufactory v.

Davis, 14 Johns. 238, 7 Am. Deo. 459; U. S.
Bank v. Haskins, 1 Johns. Cas. 132.

Ohio.— Brady v. Palmer, 10 Ohio Cir. Dec.
27.

Oklahoma.— Leader Printing Co. v. Lowry,
9 Okla. 89, 59 Pac. 242.

Pennsylvania.— Zion Church v. St. Peter's
Church, 5 Watts & S. 215.
South Carolina.— Cheraw, etc., R. Co. v.

White, 14 S. C. 51.

Virginia.— Gillett v. American Stove, etc.,

Co., 29 Gratt. 565.

Wisconsin.— Connecticut Mut. L. Ins. Co. v.

Cross, 18 Wis. 109; Farmers' L. & T. Co. v.
Fisher, 17 Wis. 114; Chickerming Lodge No. ,

55, L 0. 0. F. V. McDonald, 16 Wis. 112;
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against ™ a corporation, whether ex contractu or ex delicto, it is not necessary to

allege the fact that plaintiff or defendant is a corporation.

(ii) Not so Necbssart Where Plaintiff ob Defendant Is Described
BT Name Whioe Imports Corporation. Most of these decisions proceed

upon the ground that where the plaintiff or the defendant as the case may be is

described in the declaration or complaint by a name which naturally imports that

it is a corporation, that is a sufficient allegation that such is the fact, for the pur-

pose of an action, until it is controverted.^''

(hi) Not so Necessary Wbere Plaintiff or Defendant Is Described
BT Name in Which It Has Entered Into Contract Sued on— (a) In
Oeneral. Others proceed on the ground that in an action on a contract it will

be sufficient for the declaration or complaint to describe plaintiff or defendant as

the case may be by the artificial name by which such party is described in the,

contract, and that the defendant will be estopped by the contract to deny the

capacity of such party to sue or be sued by that name.^^

(b) This Rule TJnder Statutes. Still others rest upon statutes such as that

of Iowa providing that " when an action is founded on a written instrument, suit

Rains v. Oshkosh, 14 Wis. 372; Central Bank
V. Knowlton, 12 Wis. 624, 78 Am. Dec. 769.

United States.— Society for Propagation,
etc. V. Pawlet, 4 Pet. 480, 7 L. ed. 927 ; Union
Cement Co. v. Noble, 15 Fed. 502.

,
56. Arkansas.—Odd Fellows Bldg. Assoc, v.

Hogan, 28 Ark. 261.

Georgia.— Cribb r. Waycross Lumber Co.,

82 Ga. 597, 9 S. E. 426.

Illinois.— U. S. Express Co. v. Bedbury, 34
111. 459.

Indiana.—Adams Express Co. v. Harris, 120

Ind. 73, 21 N. E. 340, 16 Am. St. Rep. SIS,

7 L. E. A. 214; Cincinnati, etc., R. Co. v.

McDougall', 108 Ind. 179, 8 N. E. 571 ; Sayers
r. Crawfordsville First Nat. Bank, 89 Ind.

230; Indianapolis Sun Co. v. Horrell, 53 Ind.

527; Adams Express Co. v. Hill, 43 Ind. 157.

Michignn.— Ladd v. East Saginaw M. E.

Church, 1 Mich. N. P. 47.

New York.— Stoddard v. Onondaga Annual
Conference, 12 Barb. 573.

North Carolina.— Stanly i\ Richmond, etc.,

E. Co., 89 N. C. 331.

Wisconsin.— Brauser r. New England F.

Ins. Co., 21 Wis. 506.

England.— Woolf v. City Steamboat Co., 7 -

C. B. 103, 13 Jur. 456, 18 L. J. C. P. 125, 62
E. C. L. 103.

57. Alabama.— Seymour v. Thomas Har-
row Co., 81 Ala. 250, 1 So. 45, where plaintiff

sued as the " Thomas Harrow Company."
Arkansas.— Odd Fellows Bldg. Assoc, v.

Hogan, 28 Ark. 261, defendant being sued
merely as the " Odd Fellows' Building Asso-
ciation."

Georgia.— Cribb v. Waycross Lumber Co.,

82 Ga. 597, 9 S. E. 426.

Indiana.—^Adams Express Co. v. Harris,

120 Ind. 73, 21 N. E. 340, 16 Am. St. Rep.
315, 7 L. R. A. 214 (the "Adams Express
Company"); Cincinnati, etc., E. Co. v. Mc-
Dougall, 108 Ind. 179, 8 N. E. 571 (where
defendant was sued as the " Cincinnati, Ham-
ilton & Indianapolis Railroad Company "

) ;

Mackenzie v. Board School Trustees, 72 Ind.

189 (where plaintiff sued as "The Board of

[XXII. D, 2, a, (l)]

School Trustees for the Town of," etc.) ; In-

dianapolis Sun Co. V. Horrell, 53 Ind. 527;
Adams Express Co. v. Hill, 43 Ind. 157;
Northwestern Universalists Conference P.

Myers, 36 Ind. 375; Cicero Hygiene Draining
Co. V. Craighead, 28 Ind. 274 ; Heaston v. Cin-

cinnati, etc., R. Co., 16 Ind. 275, 79 Am. Dec.

430; O'Donald •!). Evansville, etc., R. Co., 14

Ind. 259; Richardson v. St. Joseph's Iron Co.,

5 Blaekf. 146, 33 Am. Dec. 460; Harris v.

Muskingum Mfg. Co., 4 Blaekf. 267, 27 Am.
Dec. 372.

New York.— Phoenix Bank v. Donnell, 40

N. Y. 410 (where plaintiff sued as the

"Phoenix Bank"); Lighte r. Everett F. Ins.

Co., 5 Bosw. 716; Union Mut. Ins. Co. v. Os-

good, 1 Duer 707.

North Carolina.— Stanly v. Eichmond, etc.,

R. Co., 89 N. C. 331.

Virginia.— Gillett v. American Stove, etc.,

Co., 29 Gratt. 565, where plaintiff sued as the

"American Stove & Hollow-ware Company."
England.— Woolf v. City Steamboat Co., 7

C. B. 103, 13 Jur. 456, 18 L. J. C. P. 125, 62

E. C. L. 103, where the declaration com-
menced: "The plaintiff complaining of The
City Steam Boat Company, who have been
summoned to answer the plaintiff," etc., and
it was held that this was a sufficient declara-

tion without alleging defendant to be char-

tered, or incorporated, or registered.

58. National Ins. Co. v. Bowman, 60 Mo.
252; Farmers', etc., Ins. Co. v. Needles, 52
Mo. 17; Exchange Nat. Bank v. Capps, '32

Nebr. 242, 49 N. W. 223, 29 Am. St. Rep.
433 ; Platte Valley Bank v. Harding, 1 Nebr.
461 ; Dutchess Cotton Manufactory v. Davis,

14 Johns. (N. Y.) 238, 7 Am. Dec. 459. It

has been held that where defendant has con-

tracted in writing with plaintiffs as a cor-

poration, they will not be required to prove
their corporate existence, because he avers
in his answer that he is informed and be-

lieves that they " are not a corporation."
East River Bank v. Eogers, 7 Bosw. (N. Y.)
493. See also supra, I, N, 1, a et seq. ; XXIT,
D, 1, b, (I).
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may be brought by or against any of the parties thereto, by the same name and
description as those by which they are designated in such instrument." ^

{iy) Theory of Dsgisions Which Dispensed With Necessity of Alleo-
INQ GoBFORATE EXISTENCE. Most of the cases, as already noted, rest upon the

theory that it is sufficient to describe plaintiflE or defendant by an artificial name
which naturally iniports that it is a corporation. Others rest upon the broader
ground that plaintiff may, on the one hand, sue by whatever name or description

he chooses to take, and that he may sue defendant, on the other hand, by what-
ever name or description he chooses to give ; so that if in the former case there

is no such plaintiff, defendant may appear and show that fact,^ and that until he
does appear and show that fact by an appropriate plea it is immaterial whether
plaintiff is a corporation, a partnership, or an individual, but his petition is good
on demurrer," and it is not necessary for the plaintiff on the trial to introduce
any evidence of its existence as a corporation ; ^ and so that, on the other hand,
if there is no such defendant, it is not necessary for any one to appear at all.

Again, in cases where plaintiff is described by a name which is ordinarily given to

a corporation, many of the decisions hold that the declaration or complaint is

sufficient on demurrer, because it does not appear on the face of it that plaintiff

is not a corporation ; ^ and the same rule has been suggested as applicable to the

case where defendant is so sued even in an action ex delicto;^ and this conclusion

is strengthened in those jurisdictions which practice under the modern codes of

procedure, which allow the want of capacity of plaintiff to sue to be taken
advantage of by demurrer, when it appears on the face of the complaint, but
which expressly require all other objections to parties to be made by answer.*'

And finally many of the cases lay stress upon the failure of defendant to raise

the objection by the proper plea, or until after verdict ; ^ and it is the implication

of all the cases that the objection must be made in limine and by plea in abate-

ment, or otherwise in the mode pointed out by statute, as by affidavit in

Virginia ;
*' and it seems that this rule applies in equity as well as at law ;

'^ and
this would be the conclusion in the code states, where there is one code of pro-

cedure applicable alike to cases at law and in equity. Under no system of plead-

ing is it necessary for the corporate existence to be averred and where the suit is

in the name of trustees who hold the legal title.''

b. Contrary Doctrine That It Is Necessary to Allege Corporate Existence—
(i) In General. On the contrary there are, some judicial holdings, mostly it

seems, rendered in deference to statutory provisions, that in an action by ™ or

59. Iowa Code, § 2558; Harris Mfg. Co. 65. See for instance N. C. Code Civ. Proc.

V. Marsh, 49 Iowa 11, 13. Compare Gaines § 95, as thus interpreted in Stanly v. Rich-

V. Mississippi Bank, 12 Ark. 769; Hoereth mond, etc., R. Co., 89 N. C. 331.

V. Franklin Mill Co., 30 111. 151. 66. Cribb v. Waycross Lumber Co., 82 Ga.
60. "A party," says Nevius, J., " must come 597, 9 S. E. 426 ; Kennedy r. Cotton, 28 Barb,

into court in his true and proper name. If (N. Y.) 59.

he fails to do so, the defendant may inter- 67. Gillett v. American Stove, etc., Co.,

pose his plea in abatement; but if he pleads 29 Gratt. (Va.) 565. See also infra, XXII,
to the action, he admits the plaintiff's right D, 2, f, (ix).

to sue in the name assumed." Bennington 68. Thus in a bill in equity filed by a

Iron Co. V. Rutherford, 18 N. J. L. 105, 107, corporation an averment of the corporate ex-

35 Am. Dec. 528. istence of the complainants is unnecessary.

61. Seymour v. Thomas -Harrow Co., 81 Central Mfg. Co. v. Hartshorne, 3 Conn. 199;

Ala. 250, 1 So. 45. See also Mackenzie i\ Frye v. State Bank, 10 111. 332; German Re-

Edinburg School Trust^ees, 72 Ind. 189; formed Church v. Von Puechelstein, 27 N. J.

Phoenix Bank v. Donnell, 40 N. Y. 410. Eq. 30.

'62. Adams Express Co. i: Hill, 43 Ind. 69. Wolf v. Goddard, 9 Watts (Pa.) 544.

157; Gillett v. American Stove, etc., Co., 29 70. Oroville, etc., R. Co. v. Plumas County,

Gratt. (Va.) 565. 37 Cal. 354, 360 (per Rhodes, J.) ; Central

63. Union Mut. Ins. Co. v. Osgood, 1 Duer Mfg. Co. v. Hartshorne, 3 Conn. 199; Con-

(N. Y.) 707. nectieut Bank v. Smith, 17 How. Pr. (N. Y.)

64. Stanly v- Richmond, etc., R. Co., 89 487; Havana Bank v. Wickham, 16 How. Pr.

N. C. 331. (^- ^) ^^' Johnson v. Kemp, 11 How. Pr.

[XXII, D, 2, b, (I)]
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against "jr a corporation, it is necessary for the declaration, complaint, or petition

to allege that it is a corporation.

(ii) Courts Proceed Upon Distinction Between Public Statutes and
Private Csarters— (a) In General. Some of these decisions proceed upon a
distinction between the case where a corporation is created by a public statute,

which the courts will notice judicially, and the case where it is created by a pri-

vate charter, which must be pleaded and proved, holding that in the latter case

plaintiffs must aver and prove that they are a body corporate, duly constituted by
competent authority,''' while conceding that the rule is otherwise where the act of

incorporation is a public statute of the state in which the action is brought, of

which the court can take judicial notice.''' This principle, it has been held, applies

with equal force in a case where the action is brought by a foreign corporation,''*

and where it is brought by a domestic corporation created by a private statute ;''^

since in the latter as well as in the former case, the act under which the plaintiff

claims to exist as a corporation cannot be judicially known by the court.

(b) Courts Which Repudiate This Distinction. Other courts repudiate

this distinction, and hold that it is not necessary to plead the charter of the

corporation, although it is a private statute.'''

(in) Distinction Between Actions Ex. Delicto and Actions Ex Con-
tractu. One case takes a further distinction between actions ex delicto and
actions ex contractu, holding that in an action ex delicto against a defendant
impleaded by an artificial name the petition should allege defendant to be either

a corporation or a partnership, or capacitated to be sued' in the action, while con-

ceding that if the action were upon a contract, and defendant were impleaded by
the artificial name used therein, that would be sufficient.''''

(iv) Jurisdictions in Which Rule Rests Upon Statute. It should also

be noted that some of the decisions holding that it is necessary to aver in a com-
plaint that plaintiff is a corporation rest upon the language of positive statutes,

such as decisions in New York.''^
,

(v) Necessary to Allege Corporate Existence Where Action Is to
Enforce Right Which Can Inhere Only in a Corporation. Even if the

general rule of procedure stated in the preceding paragraphs,'" which dispensed with

the necessity of averring the fact of corporate existence in ordinary cases, obtained,

yet on sound principles an exception to it must be admitted in the case where a

(N. Y. ) 186; Alabama Bank v. Simonton, 2 Marsh, 49 Iowa 11; Falconer v. Campbell,
Tex. 531. The last two cases are disapproved 9 Fed. Cas. No. 4,620, 2 McLean 195.

in Kennedy r. Cotton, 28 Barb. (N. Y.) 59. 78. That the failure to allege either that
And see PhcBnix Bank v. Donnell, 40 N. Y. plaintiff or defendant is a corporation is

410. ground of demurrer under section 1775 of the
71. People c. Central Pac. R. Co., 83 Cal. New York Code of Civil Procedure see Schil-

393, 23 Pac. 303 ; Middletown Bank v. Russ, linger Fireproof Cement, etc., Co. v. Arnot,
3 Conn. 135, 8 Am. Dec. 164; Byington v. 14 N. Y. Suppl. 326; Oesterreicher v. Sport-

Mississippi, etc., R. Co., 11 Iowa 502. ing Times Pub. Co., 5 N. Y. Suppl. 2; Na-
72. Central Mfg. Co. v. Hartshorne, 3 Conn. tional Temperance Soc. v. Anderson, 2 N. Y.

199; Holloway v. Memphis, etc., R. Co., 23 Suppl. 49, 17 N. Y. St. 389.

Tex. 465, 76 Am. Dec. 68 ; Alabama Bank v. In an action for a penalty given by a stat-

Simonton, 2 Tex. 531. ute against " the several railroad companies
73. Holloway r. Memphis, etc., R. Co., 23 in this State," for transporting slaves from

Tex. 465, 76 Am. Dec. 68. place to place without the permission of their

74. Alabama Bank r. Simonton, 2 Tex. masters, it was held, in Missouri, that it is

531. necessary for plaintiff to aver in his com-
75. Holloway (. Memphis, etc., R. Co., 23 plaint that defendant is a railroad company

Tex. 465, 76 Am. Dec. 68. in this state; that without this averment.
76. U. S. Bank v. Haskins, 1 Johns. Cas. the petition showed no cause of action which

(N. Y.) 132. See also Taylor v. Alexandria would support a, judgment; and that a judg-

Bauk, 5 Leigh ( Va. ) 47 1 ; Grays v. Lynch- ment rendered upon such a petition would be

burg, etc.. Turnpike Co., 4 Rand. (Va.

)

reversed and the cause remanded with leave

578. to plaintiff to amend. Welton v. Pacific E.

77. Byington v. Mississippi, etc., R. Co., Co., 34 Mo. 358.

11 Iowa 502. Compare Harris Mfg. Co. V. 79. See supra, XXII, D, 2, a, (i) et seq.
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party is suing by an artificial name to enforce a right which from its nature can

be possessed only by a corporation, in which case it must allege and prove that it

is a corporation ; because such allegation and proof are necessary— not to its right

of action generally, but to its right or title to maintain the particular action.^" It has

been so held where it sues to recover property of a previously existing company,
and its own charter requires it to purchase such property as a condition precedent
to becoming organized as a body corporate. Here, as no recovery can be had
w'.thout the fulfilment of the condition, that is to say, without organizing as a cor-

poration, the fact of its having so organized must be alleged by it and proved.'^

So where there is a statute giving as a substitute to a discovery in equity the right

to examine the officers of the opposite party to a suit where the opposite party is

a corporation,'' then, in order to entitle the other party to file interrogatories

thereunder, he must prove that the opposite party is in fact a corporation.^

e. What Averments of Corporate Existence Sufflelent—-(i) Enoxj&s to
Allege That Plaintiff on Defendant Is Corfosation, Etc. In an action

by ^ or against ^ a corporation, it is in general not necessary for plaintiff to do
more than allege the fact that plaintiff or defendant as the case may be is a corpo-

ration created under laws of a state or country named.
(ii) What Plaintiff Neei> Not Ayem. Plaintiff need not go further and

set forth the charter, whether it be a public or private statute ;
^ state whether

the corporation has been created by a public or private act of the legislature,*' give
the names of the individuals composing it,'* how they came to be a corporation,*'

or the manner in which the corporation was organized ; '" or aver the performance

80. Frye r. State Bank, 10 111. 332, 335,

per Trumbull, J.

81. Wheadon v. Peoria, etc., R. Co., 42 111.

494.
82. Mass. Gten. Stat. c. 129, § 50.

83. Gott r. Adams Express Co., 100 Mass.
520.

84. California.— South Yuba Water, etc.,

Co. V. Eosa, 80 Cal. 333, 22 Pae. 222.

Georgia.—Wilson c. Sprague Mowing Mach.
Co., 55 Ga. 672.

Illinois.— Spangler v. Indiana, etc., R. Co.,

21 111. 276.

Indiana.—Washer v. AUensville, etc., Turn-
pike Co.. 81 Ind. 78; Paine v. Lake Erie, etc.,

R. Co., 31 Ind. 283.

Missouri.—Chillicothe Sav. Assoc, v. Eueg-
ger, 60 Mo. 218.

Nevada.— Little v. Virginia, etc.. Water
<3o., 9 Nev. 317.

New York.— Stoddard v. Onondaga Annual
Conference, 12 Barb. 573; Camden, etc., R.,

etc., Co. V. Remer, 4 Barb. 127; Sun Mut.
Ins. Co. i: Dwight, 1 Hilt. 50; U. S. Bank V.

Haskins, 1 Johns. Cas. 132.

Ohio.— Smith v. Weed Sewing Mach. Co.,

26 Ohio St. 562.

South Carolina.— Cheraw, etc., R. Co. v.

Garland, 14 S. C. 63; Cheraw, etc., R. Co. v.

White, 14 S. C. 51.

85. Dodge v. Minnesota Plastic Slate Roof-

ing Co., 14 Minn. 49; Sun Mut. Ins. Co. >7.

Dwight, 1 Hilt. (N. Y.) 50; Minter ». Union
Pae. E. Co., 3 Utah 500, 24 Pac. 911; Hart v.

Baltimore, etc., E. Co., 6 W. Va. 336.

86. Indiana.— Paine v. Lake Erie, etc., R.

•Co., 31 Ind. 283.

Minnesota.— Dodge f. Minnesota Plastic

Slate Roofing Co., 14 Minn. 49.

Neto York.— Sun Mut. Ins. Co. v. Dwight,
1 Hilt. 50; U. S. Bank v. Haskins, 1 Johns.
Cas. 132.

Ohio.— Smith v. Weed Sewing Mach. Co.,

26 Ohio St. 562, a foreign corporation.

Virginia.— Grays v. Lynchburg, etc., Turn-
pike Co., 4 Rand. 578.

Contra, that plaintiff must set forth such
parts of its acts of incorporation as are
necessary to show that it is a corporation
and has power to sue see Central Mfg. Co. v.

Hartshorne, 3 Conn. 199.

87. U. S. Bank v. Haskins, 1 Johns. Cas.
(N. Y.) 132.

88. U. S. Bank v. Haskins, 1 Johns. Caa,
(N. Y.) 132.

89. Stoddard v. Onondaga Annual Confer-
ence, 12 Barb. (N. Y.) 573; Utica Bank
V. Smalley, 2 Cow. (N. Y,X770, 14 Am. Deo.
526; Grays f. Lynchburg, etc.. Turnpike Co.,

4 Eand. (Va.) 578.

90. Alabama.— Selma, etc., R. Co. v. Tip-
ton, 5 Ala. 787, 39 Am. Dec. 344.

Georgia.—Wilson v. Sprague Mowing Mach,
Co., 55 Ga. 672.

Indiana.—Washer v. AUensville, etc.. Turn-
pike Co., 81 Ind. 78.

Kentucky.— Instone v. Prankfort Bridge
Co., 2 Bibi) 576, 5 Am. Dec. 638.

West Virginia.— Hart v. Baltimore, etc., R.
Co., 6 W. Va. 336.

The same rule has been applied under the
common-law system of pleading in an action
ez contractu against the directors of an al-

leged corporation, the court taking the view
that the averment of the existence of the
corporation need not be made in positive lan-
guage, but may be made by way of recital;
nor so formal as to set out how the corpora-
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of statutory conditions precedent.'' But everything beyond the general fact of
Incorporation alleged in the declaration necessary to maintain the action is matter
of evidence upon the trial.'^

(ill) The Usual Wat of Making theAverment. Under the foregoing-

principles, in an action by a corporation, an averment that plaintiff was a corpo-

ration " duly incorporated under and by virtue of an act of the General Assembly
of the State of Missouri entitled," etc., is the usual way of making the averment
of the corporate existence of plaintiff, and is sufficient.''

tion came into existence, reciting the various
steps necessary to make it a corporation; but
suggesting that the rule is otherwise, at least

on special demurrer, where the action is

foupded on tort. Falconer v. Campbell, 8
Fed. Cas. No. 4,620, 2 McLean 195. This is

in conformity with the doctrine of an old
case to the effect that where the fact of in-

corporation is pleaded as an inducement to

something else, for instance as a means of al-

leging seizin in the defendants, it is not neces-

sary to set forth how they became incorpo-

rated. Manby v. Long, 3 Lev. 107. The rule

is the same where the due organization of a
corporation is the foundation of the plain-

tiff's action, as where two parties agree to

organize a corporation, combining their busi-

ness under a scheme by which one of them is

to receive certain guaranteed dividends, and
his action is to recover those dividends. Here
jt is enough for him to allege that the cor-

poration was duly organized, without alleging

the details of its organization. Lorillard v.

Clyde, 86 N. Y. 384.

91. South Yuba Water, etc., Co. v. Rosa,
80 Cal. 333, 22 Pac. 222 ; Cheraw, etc., R. Co.

V. Garland, 14 S. C. 63; Cheraw, etc., E,. Co.

V. White, 14 S. C. 51. A statute of California

provides that no corporation now in existence

or hereafter formed shall maintain or defend

any action in relation to its property until

it has filed a certified copy of its articles of

incorporation with the clerk of the county

in which such property is situated. Cal. Civ.

Code, § 299. The construction of this stat-

ute is that where the complaint contains no
averment upon the subject, whether the plain-

tiff has complied with this provision or not,

jt is not for that reason demurrable; it is a
3efense to be specially pleaded in the answer.

As a defense it is only matter in abatement
of the action, and if not specially pleaded it

is deemed to have been waived. South Yuba
Water, etc., Co. v. Rosa, 80 Cal. 333, 22 Pac.

222; Ontario State Bank v. Tibbits, 80 Cal.

68, 22 Pac. 66; Southern Pac. R. Co. f. Pur-

cell, 77 Cal. 69, 18 Pac. 886; Phillips v. Gold-

tree, 74 Cal. 151, 13 Pac. 313, 15 Pac. 451;

Sweeney v. Stanford, 67 Cal. 635, 8 Pac. 444.

Moreover a plea in abatement setting up this

matter is strictly construed. Ontario State

Bank v. Tibbits, 80 Cal. 68, 22 Pac. 66. See

Larco v. Clements, 36 Cal. 132 ; Thompson v.

Lyon, 14 Cal. 39; Tooms v. Randall, 3 Cal.

438. An answer setting up " that plaintiff

has not, and at the commencement of this

action had not, legal capacity to sue; that

plaintiff never was a corporation duly or

otherwise organized under the laws of this

[XXII, D, 2, e, (ii)]

state, nor a copartnership, nor an individual "

states mere conclusion of law and does not
properly plead this defense so as to admit
evidence of it. Ontario State Bank v. Tib-

bits, 80 Cal. 68, 70, 22 Pac. 66. From the
foregoing it follows that a complaint which
does not show that plaintiff has complied
with this law, nevertheless, if otherwise good,

states a cause of action. Phillips v. Gold-
tree, 74 Cal. 151, 13 Pac. 313, 15 Pac. 45L
It is also held that the expression in the
above statute, " every corporation now in ex-

istence," was intended to embrace only cor-

porations formed in the state of California,

whether formed under the provisions of the
civil code of that state or under the provi-

sions of statutes existing in that state priox-

to the civil code; and that it has no applica-

tion to foreign corporations. South Yuba
Water, etc., Co. ». Rosa, 80 Cal. 333, 22 Pac.
222. The theory has been put forward that
where a corporation brings an action, if it

has been created by an act of the legislature

which requires certain acts to be done before

it can be considered in ease, it must allege

and prove that such acts have been done in

order to establish its corporate existence ; but
that when a corporation is declared such by
its act of incorporation, without the doing
of any further act to make it such, the ex-

istence of the charter need not be alleged.

St. Paul Div. No. 1 S. of T. v. Brown, 9

Minn. 157. But this is not the law. The true

theory is that of the text, that it is not neces-

sary to do more in any case than to allege

that the plaintiff is a corporation.

92. Stoddard v. Onondaga Annual Confer-
ence, 12 Barb. (N. Y.) 573.

93. Dodge r. Minnesota Plastic Slate Roofing
Co., 14 Minn. 49; Chillicothe Sav. Assoc, v.

Ruegger, 60 Mo. 218. As to the averment of
corporate existence under the code of New
York prior to the statute of 1880 (N. Y. Code
Civ. Proe. § 1775) see Canandarkua Academy
V. McKechnie, 19 Hun (N. Y.) 62; Howe Mach.
Co. V. Robinson, 7 Daly (N. Y.) 399; Roberts
V. National Ice Co., 6 Daly (N. Y.) 426;
Sonoma Valley Wine, etc., Co. v. Heyman,
UN. Y. Wkly. Dig. 327. Among the more
or less contradictory and confusing decisions

construing this statute are: Adams v. Lam-
son Consol. Store Service Co., 59 Hun (N. Y.)

127, 13 N. Y. Suppl. 118, 35 N. Y. St 518;
American Baptist Home Mission Soc. v. Foote,

52 Hun (N. Y.) 307, 5 N. Y. Suppl. 236, 23
N. Y. St. 462; Northampton First Nat. Bank
V. Doying, 13 Daly (N. Y.) 509, 11 N. Y.
Civ. Proc. 61 ; Gilpin v. Baltimore, etc., R.
Co., 17 N. Y. Suppl. 520, 44 N. Y. St. 298 j
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(iv) Whether Necessary to Repeat Averment of Corporate Exist-
ence IN Successive Counts. Where the declaration, petition, or complaint con-

tains several counts, each stating a separate cause of action, then, according to the

rule in some jurisdictions,' if proper averments be made in the first count of the

petition, showing the corporate existence and powers of parties to the action, they
need not be repeated in subsequent counts ;

°* while in other jurisdictions the
averment must be repeated in each count.'^

(v) Declarinc Against Corporation Which Has Changed Its Name.
A change of name by a corporation does not change its character or abrogate its

contracts ;
'^ and an action against a corporation by a former name cannot be

defeated by showing that it has changed its name without any change of member-
ship.^' Where, since the making of the contract, or the happening of the event
which gives the right of action, the corporation liable to the action haS changed
its name, plaintifE proceeds against it in its true name and simply declares tliat

defendant by the name of— here inserting its old name— made the contract

sued on or did the act complained of ; and it is not necessary to explain how
its name came to be changed, because the question can only arise on a defensive

pleading.'^

d. Question of Corporate Existence of Plaintiff Must Be Raised by Defendant— (i) Under All Theories of Pleading. Under all theories of pleading,

whether the declaration or complaint sets out that plaintiff is a corporation or

not, the question will never be noticed unless it is distinctly raised by defendant
by some defensive pleading.^'

(ii) Corporate Character OP Plaintiff Admitted SY Default. There-
fore the capacity of plaintifE to sue, in the character assumed by it, is always
admitted by a default.^

(in) 'W'SEN Corporate Existence of Plaintiff Presumed After
Verdict. It also follows that if it is not appropriately raised by defendant, the

Oesterreicher v. Sporting Times Pub. Co., 5 Pac. 66; Soutliern Pac. R. Co. v. Purcell, 77
N. Y. Suppl. 2; Columbia Bank v. Jackson, Cal. 69, 18 Pac. 886.

4 N. Y. Suppl. 433; National Temperance Illinois.— Bailey ;;. Valley Nat. Bank, 127

Soc. V. Anderson, 2 N. Y. Suppl. 49, 17 111. 332, 19 N. E. 695 laMrming 21 111. App.
N. Y. St. 389; Farmers', etc., Nat. Bank v. 642].

Eogers, 1 N. Y. Suppl. 757, 17 N. Y. St. 381, Missouri.— Ka.naa,s City Y. M. C. A. v.

15 N. Y. Civ. Proe. 250 ; Irving Nat. Bank v. Dubaeh, 82 Mo. 475 ; Bulkley v. Big Muddy
Corbett, 10 Abb. N. Cas. (N. Y.) 85; Utica Iron Co., 77 Mo. 105.

Second Nat. Bank v. Wells, 53 How. Pr. Nebraska.— Exchange Nat. Bank v. Capps,

(N. Y.) 242. 32 Nebr. 242, 49 N. W. 223, 29 Am. St. Rep.

94. West V. Eureka Imp. Co., 40 Minn. 433; Heron v. Cole, 25 Nebr. 692; National

394, 42 N. W. 87 ; Aull Sav. Bank v. Lexing- L. Ins. Co. v. Eobinson, 8 Nebr. 452, 1 N. W.
ton, 74 Mo. 104. 124;

95. People v. Central Pac. Co., 83 Cal. 393, North Carolina.— Stanly v. Richmond, etc.,

23 Pac. 303. E- Co., 89 N. C. 331.

96. See supra, I, C, 6, a. South Carolina.— Eembert v. South Caro-

97. Dean v. La Motte Lead Co., 59 Mo. lina R. Co., 31 S. C. 309, 9 S. E. 938; Pal-

523 ; WeMey v. Shenandoah Iron, etc., Co., 83 metto Lumber Co. v. Risley, 25 S. C. 309.

Va. 768, 3 S. E. 376. Texas.— Willis i:. Smith, 17 Tex. Civ. App.

98. 6 Thompson Corp. § 7597. 543, 43 S. W. 325, holding that the existence

Contrary to the text is an old case to the of a corporation need not be proved in the

effect that where in an action it becomes absence of a plea denying its existence,

necessary to plead an authority under a cor- United States.— Imperial Refining Co. r.

poration, if the pleader describes the corpora- Wyman, 38 Fed. 574, 3 L. E. A. 503.

tion by one name and recites that after a See also Bliss Code PI. (2d ed.) § 408.

period named it was known by another name, 1. Phenix Bank v. Curtis, 14 Conn. 437,

it is incumbent upon him to show in what 36 Am. Dec. 492; Mclntire v. Preston, 10

manner the name of the corporation became 111. 48, 48 Am. Dec. 321; Heaston v. Cincin-

changed. Adney v. Vernon, 3 Lev. 243. nati, etc., E. Co., 16 Ind. 275, 79 Am. Dec.

99. California.— South Yuba Water, etc., 430 ; Hubbard r. Chappel, 14 Ind. 601 ; Har-

Co V Eosa, 80 Cal. 333, 22 Pac. 222; On- ris i). Muskingum Mfg. Co., 4 Blackf. (Ind.)

tario State Bank v. Tibbits, 80 Cal. 68, 22 267, 29 Am. Dec. 372.
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existence of plaintiff as a corporation will be presumed after verdict, whether
plaintiff's affirmative pleading states that it is a corporation or not.^

e. Plea to Merits Admits Corporate Existence. Whether the corporation is the

plaintiff or the defendant in the action, if its existence is alleged in the declara-

tion, complaint, or petition, a plea to the merits of the action operates as an
admission that it is a corporation. Tims, although there are some early and over-

ruled decisions to the contrary,^ if the action is brought by a plaintiff, alleging

itself to be a corporation, a plea of the general issue at common law admits the
corporate existence of plaintiff, and its right to sue in the character which it has
assumed ;

* and the same effect is ascribed to the general denial under the codes

2. British American Land Co. v. Ames,
6 Mete. (Mass.) 391; Girls' Industrial Home
r. Fritchey, 10 Mo. App. 344; Williams v.

Michigan Bank, 7 Wend. (N. Y.) 539. Gom-
pcM-e Wolf V. Goddard, 9 Watts (Pa.) 544.

3. Alabama.— Lucas v. Georgia Bank, 2
Stew. 147.

Illinois.— Jones v. State Bank, 1 111. 124;
Hargrave v. State Bank, 1 111. 122.

Maryland.— Agnew v. Gettysburg Bank, 2
Harr. & 6. 478.

Michigan.— Smith v. Adrian, 1 Mich. 495

;

Farmers', etc.. Bank v. Troy City Bank, 1

Doug.1. 457.

Mississippi.— Carmichael v. School Lands
Trustees, 3 How. 84.

New Hampshire.— Society for Propagating,
etc. r. Young, 2 N. II. 310.

Neu^ York.— U. S. Bank v. Stearns, 15
Wend. 314; New York Fire Dept. v. Kip, 10
Wend. 266 ; Welland Canal Co. v. Hathaway,
8 Wend. 480, 24 Am. Dec. 51 ; Michigan Bank
V. Williams, 5 Wend. 478 [a/flrmed in 7 Wend.
539] ; Wood v. Jefferson County Bank, 9 Cow.
194; Vernon Soc. v. Hills, 6 Cow. 23, 16 Am.
Dec. 429; Utica Bank v. Smalley, 2 Cow.
770, 14 Am. Dec. 526 ; Auburn Bank r. Weed,
19 Johns. 300, 303; Bill v. Fourth Great West-
ern Turnpike Co., 14 Johns. 416; Dutchess
Cotton Manufactory v. Davis, 14 Johns. 238,

7 Am. Dec. 459; Jackson v. Plumbe, 8 Johns.
378.

North Carolina.— Buncombe Turnpike Co.
V. McCarson, 18 N. C. 306; Tar River Nav.
Co. V. Neal, 10 N. C. 520.

Ohio.— Lewis v. Kentucky Bank, 12 Ohio
132, 40 Am. Dec. 469.

Texas.— Holloway v. Memphis, etc., R. Co.,

23 Tex. 465, 76 Am. Dec. 68.

Virginia.— Jackson v. Marietta Bank, 9
Leigh 240; Taylor v. Alexandria Bank, 5
Leigh 471; Eees v. Conococheague Bank, 5
Eand. 326, 16 Am. Dec. 755 ; Grays v. Lynch-
burg, etc.. Turnpike Co., 4 Rand. 578.

The rule in England seems to be as held in
these earlier American eases. Norris v. Staps,
Hob. 293; Henriques v. West Indies Dutch
Co., 2 Ld. Raym. 1532; 1 Kyd Corp. 292.
This rule is hence frequently spoken of in the
American law-books as the " rule of the com-
mon law." See for example Smith v. Adrian,
1 Mich. 495 ; Central Land Co. v. Calhoun,
16 W. Va. 361. Compare ^tna Ins. Co. v.

Wires, 28 Vt. 93.

4. Alabama.— Prince v. Commercial Bank,
1 Ala. 241, 34 Am. Dee. 773.
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Arkansas.—^Mississippi, etc., R. Co. v. Cross,
20 Ark. 443; Washington v. Finley, 10 Ark.
423, 52 Am. Dee. 244; McKiel v. Real Estate
Bank, 4 Ark. 592.

Connecticut.— Phenix Bank v. Curtis, 14
Conn. 437, 36 Am. Dee. 492.

Illinois.— Bailey v. Valley Nat. Bank, 127
111. 332, 19 N. E. 695.

Indiana.— Price v. Grand Rapids, etc., R.
Co., 18 Ind. 137 ; Bartholomew County !,.

Bright, 18 Ind. 93; Carpenter f. Mercantile
Bank, 17 Ind. 253; Harrison v. Martinsville,
etc., R. Co., 16 Ind. 505, 79 Am. Dec. 447;
Hubbard v. Chappel, 14 Ind. 601 ; Hardy v.

Merriweather, 14 Ind. 203 ; Jones v. Cincin-
nati Type Foundry Co., 14 Ind. 89; Rails-
back V. Liberty, etc.. Turnpike Co., 2 Ind.
656.

Kentucky.—Taylor v. Illinois Bank, 7 T. B.
Mon. 576.

Maine.— Orono v. Wedgewood, 44 Me. 49,

69 Am. Dec. 81; Roxbury v. Huston, 37 Me.
42; Putnam Free School v. Fisher, 30 Me.
523; Savage Mfg. Co. v. Armstrong, 17 Me.
34, 35 Am. Dec. 227; Penobscot Boom Corp.
r. Lamson, 16 Me. 224, 33 Am. Dec. 656.

Maryland.— Metropolis Bank v. Orme, 3
Gill 443 ; Whittington v. Farmers' Bank, 5
Harr. & J,, 548.

Massachusetts.— Monumoi Great Beach v.

Rogers,- 1 Mass. 159. Compare Plymouth
Christian Soc. v. Macomber, 3 Mete. 235.

Michigan.— Lake Superior Bldg. Co. v.

Thompson, 32 Mich. 293 (under a statute)
;

Smith r. Adrian, 1 Mich. 495.

Mississippi.—Compare Carmichael v. School
Lands Trustees, 3 How. 84.

Nebraska.— Swift v. Crawford, 34 Nebr.
450, 51 N. W. 1034.

New Hampshire.— Concord v. Mclntire, 6
N. H. 527. Compare Orange School Dist.
No. 1 V. Blaisdell, 6 N. H. 197.

New York.—Genesee Bank v. Patchin Bank,
13 N. Y. 309; People v. Ravenswood, etc..

Turnpike, etc., Co., 20 Barb. 518. Compare
Southold V. Horton, 6 Hill 501.

Ohio.— Cincinnati M. E. Church r. Wood,
5 Ohio 283.

Pennsylvania.—Rheem v. Naugatuck Wheel
Co., 33 Pa. St. 356 ; Zion Church v. St. Peter's
Church, 5 Watts & S. 215. Compare Wolf v.

Goddard, 9 Watts 544.

South Carolina.— Liberian Exodus Joint
Stock Steamship Co. r. Rodgers, 21 S. C. 27

;

Commercial Ins., etc., Co. v. Turner, 8 S. C.
107.
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and practice acts,= and to a special plea to the merits.' It is substantially another
statement of this rule to say that, in an action by a plaintiff declaring itself to be
a corporation, the question of its corporate existence can be raised only by a plea

in abatement, a plea of nul tiel corporation, or other pleading designed to raise

that question distinctly, and that a plea to the merits of the action in any form
admits the capacity of plaintiff to sne in tlie name assumed.'

f . In What Manner Question of Corporate Existence Raised in Pleadingr—
(i) In Gejwbal Not Raised byDEMURMEn. It has been elsewhere said, in a

state practising under a code, that the question must be raised by demurrer or

answer or it will be deemed waived ; ^ but as a demurrer has no larger ofBce

under the codes than a special demurrer had at common law, it is clear that it

cannot be raised by demurrer, unless the declaration, complaint, or petition,

affirmatively shows that the party described is not a corporation.' Where a body

West Virginia.— Hart v. Baltimore, etc., R.
Co., 6 W. Va. 336.

United States.— Yeaton v. Lynn, 5 Pet. 224,

8 L. ed. 105 ; Union Cement Co. v. Noble, 15

Fed. 502; Dental Vulcanite Co. v. Wether-
bee, 7 Fed. Cas. No. 3,810, 2 Cliff. 555. Com-
pare Soeiet}- for Propagation, etc., v. Pawlet,
4 Pet. 480, 7 L. ed. 927.

5. Herron r. Cole, 25 Nebr. 692. 41 N. W.
765; National L. Ins. Co. r. Robinson, 8 Nebr.
452, 1 N. W. 124; Rembert v. South Carolina
R. Co., 31 S. C. 309, 9 S. E. 968; Palmetto
Lumber Co. v. Rislev, 25 S. C. 309; Imperial
Refining Co. v. Wvman, 38 Fed. 574, 3 L. R. A.
503.

6. Bailey r. Valley Nat. Bank, 127 111. 332,

19 N. E. 695; Central Land Co. r. Calhoun,
16 W. Va. 361.

7. Alabama.— Montgomery R. Co. r. Hurst,
9 Ala. 513; Prince v. Commercial Banlj, 1

Ala. 241, 34 Am. Dec. 773.

Connecticut.—Litchfield Bank v. Church, 29
Conn. 137 ; West Winsted Sav. Bank, etc.,

Assoc. V. Ford, 27 Conn. 282, 71 Am. Dec.

66; People's Sav. Bank, etc., Assoc, v. Col-

lins, 27 Conn. 142; Phenix Bank v. Curtis,

14 Conn. 437, 36 Am. Dec. 492.

Illinois.— jlclntire r. Preston, 10 111. 48,

48 Am. Dec. 321.

Indiana.— Adams Express Co. v. Hill, 43
Ind. 157 ; Cicero Hygiene Draining Co. v.

Craighead, 28 Ind. 274; Bartholomew County
V. Bright, 18 Ind. 93 ; Heaston v. Cincinnati,

etc., R. Co., 16 Ind. 275, 79 Am. Dec. 430;
Hubbard v. Chappel, 14 Ind. 601; Jones v.

Cirieinnati Type Foundry Co., 14 Ind. 89;

Railsback v. Liberty, etc.. Turnpike Co., 2

Ind. 656; Dunning v. New Albany, etc., R.~

Co., 2 Ind. 437 ; Guaga Iron Co. v. Dawson, 4

Blackf. 202.

Kentucky.— Taylor v. Illinois Bank, 7 T. B.

Mon. 576.
Maine.— Orono v. Wedgewood, 44 Me. 49,

69 Am. Dec. 81 ; Penobscot, etc., R. Co. v.

Dunn, 39 Me. 587; Oldtown, etc., R. Co. v.

Veazie, 39 Me. 571; Freeman v. Machias

Water Power, etc., Co., 38 Me. 343; Putnam
Free School v. Fisher, 30 Me. 523; Savage

Mfg. Co. V. Armstrong, 17 Me. 34, 35 Am.
Dec. 227; Penobscot Boom Corp. v. Lamson,

16 Me. 224, 33 Am. Dec. 656; Dutton Min-

isterial, etc.. Fund v. Kendrick, 12 Me. 381.

Maryland.— Whittington v. Farmers' Bank,
5 Harr. & J. 489.

Massachusetts,— Sutton First Parish v.

Cole, 3 Pick. 232 ; Gilbert v. Nantucket Bank,
5 Mass. 97 ; Kennebeck Purchase v. Call, 1

Mass. 483; Monumoi Great Beach v. Rogers,
1 Mass. 159.

Mississippi.— Reed v. Benton, etc., R., etc.,

Co., 4 How. 257, under a statute.

Nebraska.—^U. S. National L. Ins. Co. v.

Robinson, 8 Nebr. 452, 1 N. W. 124.

New Hampshire.— Milton School Dist. No.
1 V. Bragdon, 23 N. H. 507 ; Concord v. Mc-
Intire, 6 N. H. 527; Orange School Dist. v.

Blaisdell, 6 N. H. 197.

New Jersey.-— Bennington Iron Co. r.

Rutherford, 18 N. J. L. 105, 35 Am. Dec. 528.

New Mexico.— Butterfield's Overland Dis-

patch Co. V. Wedeles, 1 N. M. 528.

Ohio.— Cincinnati M. E. Church v. Wood,
5 Ohio 283.

Vermont.— Stone v. East Berkshire Cong.
Soc, 14 Vt. 86; Manchester Bank v. Allen, 11

Vt. 302; Boston Type, etc.. Foundry v.

Spooner, 5 Vt. 93.

United States.— Society for Propagation,
etc. V. Pawlet, 4 Pet. 480, 7 L. ed. 927; Conard
V. Atlantic Ins. Co., 1 Pet. 386, 7 L. ed. 189;

Kenton Furnace R., etc., Co. v. McAlpin, 5
Fed. 737; Dental Vulcanite Co. v. Wetherbee,
7 Fed. Cas. No. 3,810, 2 Cliff. 555, 3 Fish.

Pat. Cas. 87.

8. Kansas City Y. M. C. A. v. Dubach, 82
Mo. 475.

9. South Yuba Water, etc., Co. v. Rosa,
80 Cal. 333, 22 Pac. 222 ; Exchange Nat. Bank
V. Capps, 32 Nebr. 242, 49 N. W. 223, 29

Am. St. Rep. 433; Stanly v. Richmond, eti.,

R. Co., 89 N. C. 331 ; Crane Bros. Mfg. Co. v.

Reed, 3 Utah 506, 24 Pac. 1056. Contra, in

Massachusetts, prior to the statute of 1881,

c. 113. Goodwin Invalid Bedstead Co. v.

Darling, 133 Mass. 358 [citing Williamsburg
City F. Ins. Co. v. Frothingham, 122 Mass.
391 ; Hebron Church Deacons v. Smith, 121

Mass. 90 note; Mosler i\ Potter, 121 Mass. 89;

Hungerford Nat. Bank v. Van Nostrand, 106

Mass. 559] . It has been held in Missouri that
where the incorporation is not by public act,

and where the action is not upon a contract
made by the defendant with the plaintiff in

the name by which it sues, so as to raise an

[XXII, D, 2, f, (i)]
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of persons affect to sue in chancery, in a corporate character, if they have no siicli

title to this character, their want of title may, according to the English chancery

practice, be set up by demurrer, provided the objection appear on tlie face of the

bill
; '" for it is the exclusive power of the government to create corporations and

invest them with the power of suing by their corporate name." " It is the

absolute duty of Courts of Justice," said Lord Eldon, " not to permit persons, not

incorporated, to affect to treat themselves as a corporation upon the Hecord." ^^

But at common law, the question of corporate existence cannot be raised by
demurrer.^'

(ii) By Plea in Abatement— (a) In General. At common law, and
under some of the modern codes, it is necessary, in order to raise the question, to

plead in abatement that the party is not a corporation."

(b) Tliat Is, hy Plea qfjVul Tiel' Corporation at Common Laio. This plea

in abatement is called, in the language of common-law pleading, a plea of nv.l

tiel corporation ; and this, where that system of pleading prevails, is generally

the plea by which such an issue is raised ;
'^ but as to whether the common-law

plea of nul tiel corporation is a plea in abatement or in bar, there is a division of

opinion, as will be seen hereafter.'"

(hi) Br Verified Plea— (a) In General. It is now provided by statute

in several of the states that in actions by a corporation, proof of the corporate

existence is put in issue by answer or plea verified by oath."

estoppel, the fact of the incorporation of the
plaintiff should be averred, and if a general
denial 19 pleaded should be proved. Girls' In-

dustrial Home i\ Fritehey, 10 JIo. App. 344.

So as elsewhere seen (see supra, XXII, D, 2, el

it was the early theory in several American
jurisdictions, and notably in New York, that
under a general denial plaintiff suing as a
corporation was required to prove the facts of

its incorporation. Williams v. Michigan
Bank, 7 Wend. (N. Y.) 539; Auburn Bank v.

Weed, 19 Johns. (N. Y.) 300.

10. Lloyd v. Loaring, 6 Ves. Jr. 773.

11. Story Bq. PI. §§ 496, 497.

12. Lloyd V. Loaring, 6 Ves. Jr. 773.

13. Lighte v. Everett F. Ins. Co., 5 Bosw.
(N. Y.) 716; Union Mut. Ins. Co. i'. Osgood,
1 Duer (N. Y.) 707. But see Waterville

Bank r. Beltser, 13 How. Pr. (N. Y.) 270.

14. Ontario State Bank v. Tibbits, 80 Cal.

68, 22 Pae. 66; Imperial Refining Co. v.

Wyman, 38 Fed. 574, 3 L. E. A. 503. As to

the statutory rule in New York requiring the

question of the incorporation of a plaintiff

to be raised by plea in abatement or in bar
see Concordia Sav., etc., Assoc, v. Read, 93

N. Y. 474; Stone v. Western Transp. Co., 38

N. Y. 240; Union M. E. Church v. Pickett, 19

N. Y. 482; Eaton t. Aspinwall, 19 N. Y. 119;

Genesee Bank v. Patchin Bank, 13 N. Y'. 309

;

Bengston r. Thingvalla Steamship Co., 31 Hun
(N. Y.) 96; Stoddard f. Onondaga Annual
Conference, 12 Barb. (N. Y.) 573'; Union
Mut. Ins. Co. V. Osgood, 1 Duer (N. Y.) 707;
East River Electric Light Co. v. Clark, 18

N. Y. Suppl. 463, 45 N. Y. St. 645; Water-
ville Bank v. Beltser, 13 How. Pr. (N. Y.)

270; McFarlan v. Triton Ins. Co., 4 Den.

(N. Y.) 392; Southbold v. Horton, 6 Hill

(N. Y.) 501. See also Leader Printing Co. v.

Lowry, 9 Okla. 89, 59 Pac. 242, should be

raised by a, special plea in the nature of a

plea in abatement.

[XXII, D, 2, f, (i)]

15. Arhansas.—Gaines v. Mississippi Bank,
12 Ark. 769.

Connecticut.— Phenix Bank r. Curtis, 14
Conn. 437, 36 Am. Dec. 492.

Illinois.— Bailey v. Valley Nat. Bank, 127
111. 332, 19 N. E. 695 {affirming 21 111. App.
642]; Hoereth v. Franklin Mill Co., 30 111.

151; Mclntire v. Preston, 10 111. 48, 48 An»
Dec. 321.

Indiana.— Heaston r. Cincinnati, etc., R.
Co., 16 Ind. 275, 79 Am. Dec. 430; Hubbard
r. Chappel, 14 Ind. 601 ; Morgan r. Lawrence-
burgh Ins. Co., 3 Ind. 285 ; Harris v. Muskin-
gum Mfg. Co., 4 Blackf. 267, 29 Am. Dee.

372; Gauga Iron Co. v. Dawson, 4 Blackf.

202.

New York.— Auburn Bank r. Aikin, 18

Johns. 137.

England.— Stafford v. Bolton, 1 B. & P. 40

;

Mellor v. Spateman, 1 Saund. 339, note 2.

In one jurisdiction where practice is con-

ducted under a code of procedure, if plaintiff,

suing in a name which prima facie imports a
corporation, is in fact not assuming to act as

a corporation, but only as a partnership, this

fact may be raised by answer alleging want of

parties in interest to the suit. Heaston v.

Cincinnati, etc., R. Co., 16 Ind. 275, 79 Am.
Dec. 430. See also Brown v. Killian, 11 Ind.

449.

16. See infra, XXII, D, 2, f, (v), (a).

17. The author does not assume to state

the language of particular statutes, but

merely their substance. See Ala. Acts ( 1888-

1889), p. 57 (applied in Rosenberg r. H. B.

Claflin Co., 95 Ala. 249, 10 So. 521); Mo.
Act, March 15, 1883 (applied in White i.

Bellefontaine Lodge I. 0. 0. F., 30 Mo. App.

682) : N. Y. Code Civ. Proc. § 1776; Wis.
Code, § 4199 (applied in Michigan Ins. Bank
r. Eldred, 130 U. S. 693, 9 S. Ct. 690, 32 L. ed.

1080).
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(b) Denial on Information and Belief Not Sufficient. Under such a statute

a denial upon information and belief is not sufficient.^

(o) Same Rule in Case of Actions iy Foreign Corporations. Such a statute

applies in actions brouglit by fordgn corporations.^'

(iv) Bt Special Demand Fob Pboof of Inoorfobation. Under other
statutes the existence of plaintiff corporation stands admitted, unless defendant,
within a specified time prior to the filing ot his answer, makes a special demand
for proof of the fact.**

(^) By Plea ofNul Tiel Cobpobation at Common-Law— {\) Whether
This Is Plea in Abatement or in Bar. In jurisdictions where the common-law
system of pleading prevails, it has been a controverted question whether the plea
of nul tiel corporation is to be treated as a plet. in abatement or as a plea in bar
of the action. The general opinion seems to be that it is a plea in bar,^* although
some of tlie courts take the view that a plea that there is no such corporation in
existence is substantially matter of abatement only, and cannot be relied upon in

bar of the action.^ Moreover where such a plea is regarded as a plea in abate-
ment it must, under most systems of pleading, precede the answer to the merits.^

(b) Plea of Nul Tiel Corporation Raises Only Question of Existence
De Facto of Corporation. Upon the trial of the issue of fact raised by such an

18. Iowa Sav., etc., Assoc, t. Selby, 111
Iowa 402, 82 N. W. 968 (denial of want of
information with reference to corporate capac-
ity of plaintiff not sufHcient to put plaintiff

to its proof) ; Eock Island First Nat. Bank
r. Loyhed, 28 Minn. 396, 10 N. W. 421 (under
a statute) ; Concordia Sav., etc., Assoc, v.

Head, 93 N. Y. 474 ; Taendstickfabriks Aktie-
bolaget Vulcan v. Meyers, 58 Hun (N. Y.)
161, 11 N. Y. Suppl. 663, 34 N. Y. St. 122;
Bengstou v. Thingvalla Steamship Co., 31
Hun (N. Y.) 96; East River Bank v. Rogers,
7 Bosw. (N. Y.) 493; Deutz Lithographing Co.

V. International Registry Co., 32 Misc. (N. Y.

)

687, 66 N. Y. Suppl. 540 (under N. Y. Code
Civ. Proc. § 1776) ; East River Electric Light
Co. V. Clark, 18 N. Y. .Suppl. 463, 45 N. Y. St.

645; Law Guaranty, etc., Soc. v. Hogue, 37
Oreg. 544, 62 Pac. 380, 63 Pac. 690 (aver-

ment that defendant has no knowledge or in-

formation sufficient to form a belief whether
the plaintiff is a corporation, not sufHcient )

.

Accordingly an answer stating that " the de-

fendant has no information sufficient to form
a belief," concerning plaintiff's allegation that

it is a corporation, " and therefore denies the

same," is insufficient under such a statute.

Crane Bros. Mfg. Co. v. Morse, 49 Wis. 368,

5 N. W. 815.

In Indiana there is this distinction, that
whereas a general denial unverified by oath

will not put plaintiff to the proof of its cor-

porate existence ( Price ». Grand Rapids, etc.,

R. Co., 18 Ind. 137 ) ,
yet the contrary will be

held where the general denial is verified by
oath (Indianapolis Furnace, etc., Co. v. Her-

kimer, 46 Ind. 142; Chance V. Indianapolis,

etc.. Gravel Road Co., 32 Ind. 472).

19. Williams Mower, etc., Co. V. Smith, 33

Wis. 530.

20. Goodwin Invalid Bedstead Co. v. Dar-

ling, 133 Mass. 358; Mass. Stat. (1881),

c. 113.

21. Arkansas.— Mahony v. State Bank, 4
Ark. 620.

Illinois.— Hoereth v. Fraaiklin Mill Co., 30

111. 151; Marsh v. Astoria Lodge No. 12,

I. 0. 0. F., 27 111. 421; Lewiston v. Proctor,
27 111. 414.

Massachusetts.— Plymouth Christian Soc.

V. Macomber, 3 Mete. 235.

New Hampshire.— Sunapee v. Eastman, 32
N. H. 470; Lisbon Sehool'Dist. No. 3 v. Al-
drich, 13 N. H. 139; Orange School Dist. No. 1

V. Blaisdell, 6 N. H. 197.

Oregon.—Law Guaranty, etc., Soc. v. Hogue,
37 Oreg. 544, 62 Pac. 380, 63 Pac. 690.

Pennsylvania.— Northumberland County
Bank v. Eyer, 60 Pa. St. 436.

See also Bacon Abr. tit. Abatement.
22. Jones v. Tennessee Bank, 'S B. Mon.

(Ky.) 122, 46 Am. Dec. 540; Woodson v.

Gallipolis Bank, 4 B. Mon. (Ky.) 203.

23. New York City Phenix Bank v. Curtis,

14 Conn. 437, 36 Am. Dec. 492 ; Jones v. Cin-
cinnati Type Foundry Co., 14 Ind. 89. In
Missouri, and no doubt under some other
codes, ail matters of defense, whether in

abatement or in bar, are pleadable in one
answer.
There was, under the principles of common-

law pleading, another distinction, which was
extremely technical. It was that whereas,
under the general issue, plaintiff was bound
to prove, in the first instance, that it was a
corporation, therefore a special plea setting

up negatively that it was not a corporation
was bad on special demurrer as amounting to

the general issue. Auburn Bank v. Weed, 19

Johns. (N. Y. ) 300. See also Carmichael ».

School Trustees, 3 How. (Miss.) 84; Farm-
ers', etc., Bank v. Rayner, 2 Hall (N. Y.) 194;
Wood V. Jefferson County Bank, 9 Cow.
(N. Y. ) 194. But this principle would have
no application, and a special plea of nul tiel

corporation would be open to no such
objection, in those jurisdictions where the
modern doctrine obtains, that the ques-

tion of the corporate existence of plaintiff

cannot be raised upon the general issue.

Montgomery R. Co. v. Hurst, 9 Ala. 513;
Prince v. Commercial Bank, 1 Ala. 241, 34
Am. Dec. 773; Mclntire v. Preston, 10 111.

48, 48 Am. Dec. 321 ; Wert v. Crawfordsville,

[XXII, D, 2, f, (v), (b)J
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answer and a reply thereto, it is said that the evidence is limited to the question

of the existence de facto of a corporation, under an authority sanctioning such a
corporation de jure. In other words mere irregularities in organization cannot

be shown collaterally, where there is no defect of power.^ But this, on a prin-

ciple already considered,^ is restrained to cases where under the law such a corpo-

ration might exist.^^

(c) Wul Tiel Corporation How Pleaded.. In an action by a plaintifE, alleging

itself to be a corporation, a plea that at the time the suit was commenced there

was no such corporation in existence as plaintiff has been held substantially good.^

etc., Turnpike Co., 19 Ind. 242; Heaston v.

Cincinnati, etc., E. Co., 16 Ind. 275, 79 Am.
Dec. 430; Hubbard v. Chappel, 14 Ind. 601;
Jones V. Cincinnati Type Foundry, 14 Ind. 89;
Morgan v. Lawrenceburgh Ins. Co., 3 Ind. 285

;

Guaga Iron Co. i'. Dawson, 4 Blackf. (Ind.)

202; Manchester Bank v. Allen, 11 Vt. 302;
Boston, etc.. Foundry r. Spooner, 5 Vt. 93. If

therefore in any ease plaintiff would not be
bound to prove its incorporation, the plea of

nul tiel corporation would raise the issue.

But if the nature of the action was such—
as where plaintiff sued upon a promise made
upon condition of its becoming a corporation— that it was bound, in order to state and
prove a case for a recovery, to allege and
prove that it was a corporation, then it was
held that the plea of nul tiel corporation
amounted to a. general denial, and if pleaded
with an answer of general denial might be
stricken out on motion. Wert v. Crawfords-
ville, etc.. Turnpike Co., 19 Ind. 242.

In Massachusetts the party who intends to

avail himself of this circumstance must give

notice of his intention to do so, in a specifica-

tion of defense. Townsend v. Lowell First

Freeville Baptist Church, 6 Cush. (Mass.)

279. Accordingly, in an action by a corpora-

tion, defendant may plead the general issue,

giving notice at the same time that he shall

deny that plaintiff is a corporation, in which
case plaintiff is bound to prove its corporate

existence. Newburyport First UniversaJist

Soc. V. Currier, 3 Mete. (Mass.) 417; Ply-

mouth Christian Soc. v. Macomber, 3 Mete.

(Mass.) 235.

In Arkansas it was held in several early

cases that in the case of a public corporation

created under a public law, of which the

courts take judicial notice, a, plea of nul tiel

corporation will be bad on demurrer; since

the court will look to the statute, and from it

determine the question of the existence of the

corporation. Conway v. State Bank, 13 Ark.

48 (where the plea was stricken out for the

same reason) ; Pickett v. Keal Estate Bank,
8 Ark. 224; Murphey v. State Bank, 7 Ark.

57 ; Mahoney f. State Bank, 4 Ark. 620 ; Mc-
Kiel V. Real Estate Bank, 4 Ark. 592. But
these holdings were clearly unsound since in

the case of private corporations it requires

something more than an enabling act to cre-

ate a corporation, but the charter must have
been accepted. See supra, I, J, 7, a. And it is

upon this principle that the ordinary mode of

proving the existence of a corporation is to

prove a charter and user thereunder. See

[XXII, D, 2, f, (v), (b)]

supra, I, M, 3. These decisions were ac-

cordingly evasively overruled in a case where
the court saw the true principle. Ham-
mett V. Little Eock, etc.. R. Co.. 20 Ark. 204,

207. "If, however," said English, J., "the
statute does not ipso facto create the corpora-
tion eo instanti, but prescribes something to

be done after its passage, as a condition pre-
cedent to the legal existence of the corpora-
tion, we suppose the plea would be good, and
the plaintiff would have to reply to it, and
prove that the thing was done, which the
statute required to be done as a condition pre-
cedent to the coming into existence of the
corporation."

24. Williams v. Franklin Tp. Academical
Assoc, 26 Ind. 310; Gillespie v. Ft. Wayne,
etc., R. Co., 17 Ind. 243: Heaston v. Cincin-

nati, etc., R. Co., 16 Ind. 275, 79 Am. Dee.
430; Harriman v. Southam, 16 Ind. 190;
Evansville, etc., R. Co. r. Evansville, 15 Ind.

395 ; Ewing v. Robeson, 15 Ind. 26 ; Brown v.

Killian, 11 Ind. 449; Toledo Bank v. Interna-

tional Bank, 21 N. Y. 542.

Z5. See supra, .1, O, 2, d.

26. Heaston v. Cincinnati, etc., R. Co., 16
Ind. 275, 279, 79 Am. Dec. 430. When there-

fore it was alleged in an answer in the nature
of a plea of mil tiel corporation that the ar-

ticles by which the corporation was organized

were filed before the law authorizing its or-

ganization was in force, it was held that such

allegations were properly stlueken out, since

they would be bad on demurrer, as the court

judicially knew that the General RSiilroad Law
was in force at the time when the corporation

was formed. Heaston v. Cincinnati,' etc., R.
Co., 16 Ind. 275, 79 Am. Dec. 430. In State r.

Bailey, 16 Ind. 46, 79 Am. Dec. 405, it was
held that courts will take judicial noticeVpf

the time when the statute took effect and wi^
decide the question as a question of law.

27. Morgan r. Lawrenceburgh Ins. Co., 3
Ind. 285. That an answer pleading nul tiel

corporation may be stricken out as a sham on
plaintiffs producing evidence of their incorpo-

ration and defendant showing nothing to the
contrary see Philadelphia Commonwealth
Bank v. Pryor, 11 Abb. Pr. N, S. (N. Y.) 227.

Where the complaint described plaintiffs as
the " St. Louis Bagging & Rope Company,"
and nothing more, it was held that a plea

of nul tiel corporation might be stricken out
as irrelevant, because it did not appear from
the complaint that plaintiff sued as a corpora-
tion. Ware v. St. Louis Bagging, etc., Co., 47
Ala. 667.
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Aplea stating that plaintiff " is not a corporation duly authorized by law to main-
tain this suit " was held, although brief, to contain all that is of substance in the

plea of nul tiel corporation^ Where a corporation, once legally existing, is

alleged to have ceased so to exist, it is necessary that the pleading should snow
and set forth particularly the manner in which the corporate powers have ceased.^'

(d) Further as to Particularity of Averment in Raising Question of Cor-
porate Existence— (1) In General. Where the alleged corporation is plaintiff

in the action, the denial of its corporate existence must be made in positive terms
or by a direct negative averment.^

(2) Not a Corpoeation Authorized to Maintain the Action. On the

other hand, in an action by a corporation, a plea that plaintiff is not a corporation

authorized to maintain the action is a defense to the whole action and devolves

on plaintiff the burden of proving its corporate existenee.^'^

(3) Particularity of Statement Where Defendant Pleads Corporate
Existence. It seems that where a defendant pleads the existence of a corpora-

28. Johnson v. Hanover Nat. Bank, 88 Ala.
271, 6 So. 909.

29. Sutherland v. Lagro, etc., Co., 19 Ind.

192. Compare Underhill v. Bank, 6 Ark. 135.

If we advert to the rule of pleading that it

is not necessary for plaintiff, suing in a name
which imports its corporate existence, for-

mally to allege that it is a corporation (see

supra, XXII, D, 2, a, (ii)), then it would
seem to be immaterial whether the issue is

raised by such a formal allegation, and is

traversed by a special plea, or whether it is

raised by a special plea and replication, in the

absence of such a formal allegation. Thus,
under the Massachusetts practice, in an action

against persons sued in a corporate name, if

their incorporation is not alleged as a fact in

the declaration, or if, being alleged, it is de-

nied in the answer, plaintiff is bound to prove
it affirmatively on the trial, if then contro-

verted by defendants. Gott v. Adams Express
Co., 100 Mass. 320.

30. Accordingly a verified plea which (omit-

ting the formal parts ) recites that " the de-

fendant says the plaintiff is a corporation, not
incorporated under the laws of the State of

Indiana, but is incorporated and organized

under the laws of the State of New York;
and that, at the commencement of this action

the plaintiff had not complied with the pro-

visions of an act of the General Assembly of

the State of Indiana, entitled 'An act respect-

ing Foreign Corporations and their agents in

this State,' approved June 15, 1852," is not a

good plea in abatement, raising the question

of the right of plaintiff to maintain a suit in

the domestic jurisdiction; because it states

merely a conclusion, and not a fact. Singer

Mfg. Co. V. Effinger, 79 Ind. 264, 265. Sim-

ilarly an information in the nature of quo

warranto, against a corporation, alleging that

it did not file a copy of its articles of associa-

tion with the recorder of the county in which

it was pretending to exercise the functions of

a corporation is not a reasonably certain aver-

ment that the articles were not filed in the re-

corder's office. State V. Bethlehem, etc..

Gravel Road Co., 32 Ind. 357; Stork v. Su-

preme Lodge K. of P., 113 Iowa 724, 84 N. W.
721 (statement insufficient to show that plain-

tiff was a fraternal society and not a life-

insurance company as alleged— decision

under a statute ) . A denial that plaintiff " is

a corporation duly organized as a national

bank under the act of Congress of June 3,

1864, or any other act " does not put in issue

plaintiff's corporate existence. Plattsmouth
First Nat. Bank v. Gibson, 60 Nebr. 767, 84
N. W. 259. A denial that plaintiff is a cor-

poration organized and existing "under and
by virtue of the laws of the State of Illinois

''

does not raise an issue, since it is pregnant
with the admission that plaintiff is neverthe-

less a corporation. McCormick Harvesting

Mach. Co. V. Hovey, 36 Oreg. 259, 59 Pae.

189.

31. Johnson v. Hanover Nat. Bank, 88 Ala.

271, 6 So. 909. Under a statute (Cal. Civ.

Code, § 299 ) , requiring corporations to file

a copy of their articles of incorporation in

the county where their property is situated,

and providing that until this- is done they
" shall not maintain or defend any action or

proceeding in relation to such property," the

failure so to file a copy of the articles must
be specifically set up in the answer, in order

to state a defense under the statute, and is

not well pleaded by an answer which merely

denies the existence of the corporation. On-

tario State Bank v. Tibbits, 80 Cal. 68, 22

Pac. 66; Southern Pac. R. Co. v. Purcell, 77

Cal. 69, 18 Pac. 886. That a want of compli-

ance with the statute cannot be specially

plea(ied see further Southern Pac. E. Co. v.

Purcell, 77 Cal. 69, 18 Pac. 886; Phillips v.

Goldtree, 74 Cal. 151, 13 Pac. 313, 15 Pac.

45.

That an allegation of incorporation is " new
matter " within the meaning of a stipulation

of New York see Becht v. Harris, 4 Minn.
504. ,

That the abbreviation, "C. B. & Q. R. R.

Co.," was not a sufficient description of a
party in a petition to take depositions was
held in Accola v. Chicago, etc., R. Co., 70 Iowa
185, 30 N. W. 503, although the most ignojrant

man in Iowa undoubtedly knows that the ab-

breviation, which is in constant use, means
the Chicago, Burlington & Quiney Railroad
Company.

[XXII, D. 2, f, (v), (d), (3)]
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tion by way of inducement or otherwise, it is not necessary for liim to plead it

more speciiically than where a plaintiff pleads it, but that he may make the alle-

gation in general language.^^

(vi) Particttlarity in Replication to Plea op Nul Tiel Corporation.
Under the old practice, where plaintiff replied to a plea of nul tiel corporation, it

was necessary for him to plead with more accuracy than in stating the fact of

corporate existence in his original declaration. For instance it has been held that

a replication to a plea alleging that there is no such corporation as plaintiff

must set forth specially how plaintiffs are a corporation, if their incorporating act

requires certain things to be done before they can become such.^ And where,
under the Revised Statutes of New York,^ he pleaded the title of the incorpo-

rating act, it was necessary to state it with entire accuracy, and a variance between
the statement and the title of the act as it really was, was ground of demurrer if

the act was a public statute ^ so that the court could notice it judicially. This
will impress the modern practitioner as senseless technicality ; since it is not neces-

sary to plead a public statute at all, because the court will notice it judicially.

(vii) Burden OF Proof Under Plea ofNul Tiel Corporation Plain-
tiff. Where the declaration or other affirmative pleading substantially alleges

that plaintiff is a corporation, and a plea of nul tiel corporation is interposed by
defendant, this plea operates as a special traverse of the averment that plaintiff is

a corporation, and puts upon plaintiff the burden of proving that fact.^°

(viii) Plea ofNul Tiel Corporation Defendant— (a) In General. It

has been held to be an insuperable inconsistency to allow a party sued as a corpo-

ration to appear by attorney, as a corporation must if it appear at all, and defend
the action on the ground that it is not a corporation." But it is believed that it

33. Manby v. Long, 3 Lev. 107. This is

especially true where the rule of the forum
does not require it to be pleaded at all, in a,

case where the name used imports that the

party is a corporation. Johnson v. Gibson, 78

Ind. 282.

33. Auburn Bank v. Aikin, 18 Johns.

(N. Y.) 137.

34. Permitting an act of incorporation to

be pleaded by its title and date of passage.

2 N. Y. Rev. Stat. p. 459, § 13.

35. Union Bank v. Dewey, 1 Sandf. (N. Y.)

509.

36. JohnsDu v. Hanover Nat. Bank, 88 Ala.

271, 6 So. 909; Savage v. Russell, 84 Ala.

103, 4 So. 235; Bailey v. Valley Nat. Bank,
127 111. 332, 19 N. E. 695 ; Ramsey v. Peoria
Mar. Ins. Co., 55 111. 311; Stone v. Great
Western Oil Co., 41 111. 85 ; Lewiston v. Proc-

tor, 27 111. 414; Spangler V. Indiana, etc., R.

Co., 21 111. 276; Indianapolis Furnace, etc.,

Co. V. Herkimer, 46 Ind. 142; Saltsman v.

Schultz, 14 Hun (N. Y.) 256; Hallett v. nar-
rower, 33 Barb. (N. Y.) 537. The rule is

the same in the proceedings in the district

courts of the United States in admiralty; so

that a, libellant suing as a corporation has
the burden of proving its organization. Where
its corporate existence is put in issue by the
answer. The Guy C. Goss, 53 Fed. 839. So
where plaintiffs sue as a corporation, in Mas-
sachusetts, and defendant, on pleading the
general issue, gives notice, conformably to a
rule of court, that he will deny their corpo-

rate existence, they must prove it, or they
cannot maintain their action. Newburyport
First Universalist Soc. v. Currier, 3 Mete.

[XXII, D, 2, f, (v), (d), (3)]

(Mass.) 417. Circumstances under which the
onus of disproving the articles of incorpora-
tion are upon those who signed them. Penn-
sylvania Ins. Co. V. Murphy, 5 Minn. 36.

37. Thus in Oxford Iron Co. v. Spradley,
46 Ala. 98, 107, it is said, in the opinion of

the court by Peck, C. J. :
" The plea of nul

tiel corporation, where a defendant is sued as
a corporation aggregate, is an inappropriate
plea, and an inconsistency in itself. We find
no precedent for such a, plea in such a case,

nor any case in which it has been pleaded.
The appointment of an attorney, and an ap-
pearance by him for the defendant, is an ad-
mission on the record that the defendant is a
corporation." So in Colorado it is held that
a defendant, impleaded as a corporation, can-

not deny its existence, either in abatement
or in bar; because if it is not a corporation
it cannot as such appear and plead. Western
Union Tel. Co. v. Eyser, 2 Colo. 141. Upon
the same principle it has been held that an
information against a body in its corporate
name, charging that it has not been legally

organized, and pointing out certain supposed '

defects in its organization, and praying for

its dissolution, is bad, by reason of not hav-
ing been brought against the persons claim-

ing to be the corporation, the court reasoning
that if a body is brought into court by a cor-

porate name its corporate existence is thereby
admitted. Mud Creek Draining Co. v. State,

43 Ind. 236. See also supra, XXII, D, 1, e,

(I). Compare Stoddard v. Onondaga Annual
Conference, 12 Barb. (N. Y.) 573; Curtis v.

Central R. Co., 6 Fed. Gas. No. 3,501, 6 Mc-
Lean 401.
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will not do to say that where a defendant is impleaded as a corporation, which is

not such, no one can appear for the real parties in interest and show the real fact.^
Indeed the same court that put forth the proposition that a defendant sued as a
corporation could not plead nul Uel corporation added in a subsequent case the
following qualification :

" The substance of such a plea seems necessary or per-
missible only in cases of misnomer or dissolution, and in the form and manner
required in the ease of a person." '*

(b) How Pleaded. The plea of nul Uel corporation defendant should not
only deny in positive terms that defendant is a corporation, but it should state
what defendant is or who the defendants are. In other words in the technical
language of common-law pleading it should " give the plaintiff a better writ." *"

(ix) Stags ofPnocEEBma at WrighNvl Tiel CospomationPleasable.
The rule already stated" that the right to contest the existence of plaintiff as a
corporation is waived by pleading to the merits yields to statutory rules of plead-
ing in particular jurisdictions.^'

38. See the strong reasoning upon this
question of Hammond, J., in Kelley v. Missis-
sippi Cent, K. Co., 1 Fed. 564, 569, 2 Flipp.
681.

39. McCulIough V. Talladega Ins. Co., 46
Ala. 376, 377. In Massachusetts, in an ac-
tion against a corporation, after the entry of
a general appearance on the docket, and the
filing by the corporation of an affidavit of
merits, or, in the language of the statute
(Mass. Laws (1862), c. 312), that the party
" verily believes that the defendants have a
substantial defense to the action on its

merits," it is competent for defendants in
their answer to deny that they are a legal
corporation. Gott v. Adams Express Co., 100
Mass. 320; Greenwood v. Lake Shore R. Co.,

10 Gray (Mass.) 373.

40. Freeman v. Machias Water Power, etc.,

Co., 38 Me. 343. When certain defendants,
sued as a corporation, appear and plead in
abatement that they " together with others "

are doing business under a corporate name—
that of defendant to the suit— but deny that
the company is now or ever has been a cor-

poration, this plea may be successfully at-

tacked by a demurrer. It is defective in that
it does not give plaintiff a better writ (1

Chitty PI. (6th cd.) 481). The plea should
be set forth who were the " others " with
whom the persons answering are doing busi-

ness in the corporate name of defendant, to

the end that plaintiff may know against whom
to bring his suit, if the plea should be sus-

tained. American Express Co. v. Haggard, 37

111. 465, 87 Am. Dec. 257. Where a defend-

ant was sued as a, corporation, which was in

fact a. limited partnership, a denial in its

answer " that defendant is or ever was a cor-

poration, organized and existing under the

laws of England" was held a negative preg-

nant, pregnant with the admission that de-

fendant was a corporation, and it conse-

quently raised no issue. Wright v. Fire Ins.

Co., 12 Mont. 474, 31 Pac. 87, 19 L. R. A.

211. Where a defendant, sued as a corpora-

tion, answered, denying that "it is or ever

has been a corporation, either public or pri-

vate, and duly organized, chartered, or exist-

ing under the laws of the State of Pennsyl-

.-^ [86]

vania, or under the laws of any other State
or government, for the purpose of carrying on
the business of common carrier in goods and
merchandise, or otherwise," it was held that
this pleading was sufficiently specific under
a, statute (Iowa Code, § 2717) providing that
where defendant is sued as a corporation, " it

shall not be sufficient to do so in terms con-
tradictory of the allegation, but the facts re-

lied on shall be specifically stated." Folsora
V. Star Union Line Fast Freight Line, 54 Iowa
490, 6 N. W. 702.
41. See supra, XXII, D, 2, e.

42. Thus in Missouri defendant may set

up in a single answer as many defenses as he
may have, and matter in abatement may be
pleaded with matter in bar in different para-
graphs of the same answer. Cohn v. Lehman,
93 Mo. 574, 6 S. W. 267; Melntire v. Cal-

houn, 27 Mo. App. 513. So in Massachusetts
even where defendants are sued in the char-

acter of a corporation they may deny that
they are a corporation, after they have ap-

peared generally and filed an affidavit of

merits. The entry of a general appearance
is regarded as a waiver of all objections

grounded on the want of a, proper service of
the writ upon the defendants, but not as af-

fecting the merits; and the question of the
defendant being a corporation is consequently
regarded as a question affecting the merits.

Greenwood v. Lake Shore R. Co., 10 Gray
(Mass.) 373. In Vermont, in an action of

book-account against a corporation, if defend-

ant would deny its corporate existence, the
question must be raised by plea before judg-

ment to account is rendered. Hunneman ?'.

Fire Dist. No. 1, 37 Vt. 40. That the estoppel

raised against a defendant to deny the exist-

ence of the corporation plaintiff, by reason of

filing an answer admitting the contract sued
on, but denying the corporate character of the
plaintiff, is waived by the failure of plaintiff

to demur to the answer, see Law Guarantee,
etc., Soc. V. Hogue, 37 Oreg. 544, 62 Pac. '380,

63 Pac. 690. The execution and delivery of

a lease to a corporation as such, being prima
facie evidence of the existence, no proof in

answer to plea of nul tiel corporation in an
action for the rent is necessary until such evi-

[XXII, D, 2, f, (ix)]
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(x) Manneb of Putting m Issue Corporate Existence m Actions
Before Justices of tbe Peace. In actions before justices of the peace,

where formality of pleading is not required even on the part of plaintifi, and
where defensive pleadings may be made ore tenus, the existence of a corporation

may be put in issue by defendant, without a denial under oath, and even without

a written denial of any kind ; ^ and on an appeal to a higher jurisdiction, where
the trial is de novo, each party proceeds without filing new or more formal plead-

ings. In some jurisdictions this rule is varied so that on an appeal to a higher

court for the purpose of a trial de novo, in the absence of anything to the con-

trary, defendant is presumed to have pleaded the general issue.^ This plea goes

to the merits, and as already seen, where plaintiff sues as a corporation, it admits

its corporate capacity and its ability to sue as an artificial body.^ It is therefore

deemed immaterial in such an action, whether plaintiff was in fact a corporation

or a mere voluntary association acting under the name which it assumed ; and so

where a plaintiff calling itself The Farmers and Drovers' Bank sued upon
a note which had been transferred to it by the payee, the suit having been
commenced before a justice of the peace, it was held unnecessary, upon an
appeal to the circuit court, to prove that plaintiff was a corporation."

(xi) Manner of Pleading Pissolution of Corporation. That the cor-

poration has ceased to exist or was not a corporation at the commencement of a
suit upon a contract may be pleaded in abatement, but not in bar of a recovery.*'

Where an answer denies the existence, at the commencement of the action, of a
corporation which is shown to have once existed, the answer should according to

one theory particularly set forth the manner in which the corporate powers
ceased.^ It must according to this theory show that the corporation has expired

by limitation, or that it has been terminated by a competent legal proceeding.

Merely to allege facts which would warrant an adjudication of forfeiture is not
enough, since the right of the corporation to exist cannot be tried collaterally.*'

But the prevailing theory seems to be that a general averment of dissolution is

enough.'"

g. Amendments in Case of Failure to Plead Corporate Existence. In an
action by ^* or against '^ a party described by an artificial name, it is always proper,

if deemed necessary, to allow the plaintiff to amend his writ, declaration, or com-
plaint, so as to allege the fact of corporate existence. And the rule is of course

the same where the corporation is not suflBciently described so as to identify it

from some other corporation, but in such a case an amendment cannot be made

dence is rebutted. West Side Auction House 16 Ind. 275, 79 Am. Dec. 430, where the court
Co. V. Connecticut Mut. L. Ins. Co., 186 111. say: "A faulty answer in this respect was
156, 57 N. E. 839 [afflrming 85 111. App. erroneously held good in Morgan v. Lawrence-
497]. burgh Ins. Co., 3 Ind. 285."

43. Stanley v. Farmers' Bank, 17 Kan. 592. 49. Hartsville University v. Hamilton, 34
44. Keed v. Snodgrass, 55 Mo. 180. Ind. 506.

45. See supra, XXII, D, 2, e. 50. Perry v. Turner, 55 Mo. 418; Pough-
46. Kansas City Y. M. C. A. v. Dubach, 82 keepsie Bank v. Ibbotson, 24 Wend. (N. Y.)

Mo. 475, 480 ; Farmers', etc., Bank v. William- 473. It has been ruled that where the re-

son, 61 Mo. 259. In New Jersey the rule is ceiver of a railroad corporation is served
similar. Defendant must take an exception with process in an action proceeding on a
in the justice's court to the failure of plain- right of action against the corporation, he
tiff to prove its corporate existence, or the may plead in abatement, in his own name,
right to make an objection is waived, and it that the corporation is extinct, or he may
cannot be interposed for the first time on ap- make the defense by motion to dismiss the
peal. State v. New York, etc.. Telephone Co., suit, or by a suggestion of his attorney on
49 N. J. L. 322, 8 Atl. 290. See also Johnston the record, supported by aflSdavits showing
Harvester Co. v. Clark, 30 Minn. 308, 15 N. W. the facts. Kelley v. Mississippi, etc., R. Co.,
252. 1 Fed. 564, 2 Flipp. 581.

47. Meikel v. German Sav. Fund Soc, 16 51. WDson v. Sprague Mowing Mach. Co.,
Ind. 181 ; Dental Vulcanite Co. ;;. Wetherbee, 55 Ga. 672.

7 Fed. Cas. No. 3,810, 2 Cliflf. 555. 52. Alabama Western R. Co. v. Sistrunk,
48. Heaston v. Cincinnati, etc., R. Co., 85 Ala. 352, 5 So. 79.

[XXII, D, 2, f, (x)]
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substituting the other corporation, because this would amend an action against

one party so as to make it an action against another party, which cannot be done

;

but a new action must be commenced against the right party, founded upon new
process.^

h. Defense That Plaintiff Corporation Was Organized For Unlawful Purposes.
It seems pretty clear that it will not be a good defense to an action brought by a
corporation, although organized under the laws of another state, that the corpora-
tion was organized primarily for an unlawful purpose, that is to say, during the
late Civil war, for the purpose of running the blockade in aid of the rebellion,

unless the purpose of the action is in aid of the unlawful purpose for which the
corporation was organized.^

Corporation sole, a corporation consisting of a single person, who is

made a body corporate and politic, in order to give him some legal capacities and
advantages, and especially that of perpetuity, which as an individual person he
could not have.'

Corporator, a member of a corporation ; ^ a membe^ of a corporation

aggregate ;
' one of the stockholders or constituents of the body corporate ; * an

organizer or first stockholder of a corporation.' (See, generally, Coepoeations.)
Corporeal. Things which may be seen and touched ;

' material.' (Corpo-

real : Hereditaments, see Estates ; Peopbett.)

53. Little V. Virginia, etc.. Water Co., 9

Nev. 317.

54. Importing, etc., Co. v. Locke, 50 Ala.
332.

1. 1 Bl. Comm. 469 \_quoted in Overseers

of Poor V. Sears, 22 Pick. (Mass.) 122, 125]

;

2 Kent Comm. 273 [quoted in Havana Bank
V. Wickham, 7 Abb. Pr. (N. Y.) 134, 138].

Instances of sole corporations.— The sov-

ereign of England. Burrill L. Diet. A bishop,

dean, parson, and vicar. Havana Bank v.

Wickham, 7 Abb. Pr. (N. Y.) 134, 138 [quot-

mg 2 Kent Comm. 273]. A minister of a

town or parish, seised of lands in right of the

town or parish, as parsonage lands, etc., is

for that purpose a sole corporation, and holds

the, same to him and his successors. Bruns-

wick First Parish v. Dunning, 7 Mass. 445,

447. And see Overseers of Poor v. Sears, 22

Pick. (Mass.) 122, 125, where it is said:
" We are not aware, that there is any instance

of a sole corporation, in this Commonwealth,

except that of a person, who may be seised

of parsonage lands, to hold to him and his

successors, in the same office, in right of his

parish."
The term will include an individual banker,

conducting business under authority of a

statute. • Havana Bank V. Wickham, 7 Abb.

Pr. (N. Y.) 134, 138.

Almost obsolete in law.—"There are very

few points of corporation law applicable to a

corporation sole." 2 Kent Comm. 273 [quoted

in Overseers of Poor v. Sears, 22 Pick. (Mass.)

122, 125].
Distinguished from corporation aggregate.

"The distinction established by law, be-

tween a sole and an aggregate corporation,

is that a corporation aggregate has a

re'rpetual existence without change, so that

an ^tate once vested in it, continues vested

without interruption Whereas, when a

bishop or parson, holding estate as a sole

corporation, dies, or resigns his office, the fee

is in abeyance, until a successor is appointed.
From this flows one necessary, but obvious
legal consequence, which is, that a grant to
an aggregate corporation, carries a fee, with-
out the word ' successors ' ; but a grant to a
corporation sole, without including successors,

carries a life estate only to the actual in-

cumbent, who is the first taker." Overseers
of Poor V. Sears, 22 Pick. (Mass.) 122, 126.

2. Gulliver v. Eoelle, 100 111. 141, 147
(where it is said: "And all know that to be
a member of a stock company a person must
be a shareholder, or to be a member of a
mutual company, a policyholder " ) ; In re
Atlantic Mut. L. Ins. Co., 2 Fed. Cas. No.
628, 9 Ben. '270; Bouvier L. Diet.; Webster
Diet, [quoted in In re Lady Bryan Min. Co.,

14 Fed. Cas. No. 7,978, 2 Abb. 327, 1 Sawy.
349].

3. Sweet L. Diet.

4. In re Atlantic Mut. L. Ins. Co., 2 J'ed.

Cas. No. 628, 9 Ben. 270.

5. English L. Diet.

6. Either movable or immovable. Sullivan

V. Richardson, 33 Fla. 1, 116, 14 So. 692.

7. Burrill L. Diet, [citing Coke Litt. 9ti].

Distinguished from " corporal."— " Corpo-
real " means " possessing a body," that is,

tangible, physical, material ;
" corporal

"

means " relating to or affecting a body," that
is, bodily external. " Corporeal " denotes the
nature or physical existence of a body ; " cor-

poral " denotes its exterior or the coordina-

tion of it with some other body. Hence we
speak of " corporeal hereditaments," but of
" corporal punishment," " corporal touch,"
" corporal oath," etc. Black L. Diet.

Distinguished from incorporeal.—In Roman
law, the distinction between things corporeal
and incorporeal rested upon the sense of
touch; tangible objects only were considered
corporeal. In modern law, all things which

[XXII, D, 2, h]
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Corpse. The dead Vjody of a human being.* (Corpse : Possession and Dis-

position of, see Dead Bodies. Right of Burial in Cemetery, see Cemeteeies.)
Corpus, a body ; a human body ; an artificial body created by law, as a

corporation ; a body or collection of laws ; a material substance ; something visi-

ble and tangible, as the subject of a right ;
' something having local position, as

distinguished from an incorporeal right ;
^^ physical substance, as distinguished

from intellectual conception ; " the body of an estate,*^ or the capital of an

estate.*' Also, a substantial or positive fact, as distinguished from what is equivo-

cal and ambiguous ;
** a corporeal act of any kind, (as distinguished from a/nimus

or mere intention,) on the part of him who wishes to acquire a thing ; whereby
he obtains the physical ability to exercise his power over it whenever he pleases.''*

As applied to railroads, the term means a peculiar species of property, of a com-
pound character, consisting of roadway, embankment, superstructure and
equipment.*^

CORPUS CHRISTI DAY. A feast instituted in 1264, in honor of the sacra-

ment."
CORPUS COMITATUS. The body of a county ; the whole county, as distin-

guished from a part of it, or any particular place in it."

CORPUS CORPORATUM EX UNO POTEST CONSISTERE. A maxim meaning
" One person may constitute a corporation." "

CORPUS CORPORATUM NEQUE IN LITE SISTI ; NEQUE UTLAGARI, NEQUE
BONA FORISFACERE, NEQUE ATRINCTUM PATI, ATTORNATUM FACERE ; NEQUE
EXCOMMUNICARI POTEST. A maxim meaning " A corporation can neither be

brought into court nor outlawed, nor can it forfeit goods, suffer attainder, take

power of attorney nor is it liable to excommunication." ^

CORPUS CORPORATUM NON HABET HiEREDES NEQUE EXECUTORES NEQUE
MORI POTEST. A maxim meaning " A corporation has neither heirs nor execu-

tors nor can it die."
'^^

CORPUS CUM CAUSA. An English writ which issued out of chancery, to

remove both the body and the record, touching the cause of any man lying in

execution upon a judgment for debt, into the king's bench there to remain until

he satisfied the judgment.^
Corpus delicti. The body of a crime.^ (Corpus Delicti : Generally, see

Criminal Law. In Particular Crimes, see Abortion ; Aeson ; Bueglaey
;

Homicide ; Laeceny ; Eape.)
Corpus HUMANUM NON RECIPIT .SSTIMATIONEM. a maxim meaning " A

human body is not susceptible of appraisement." ^

may be perceived by any of the bodily senses 13. As distinguished from the income
are termed corporeal; although a common thereof. Weems v. Bryan, 21 Ala. 302,
definition of the word includes merely that 307.

which can be touched and seen. Abbott L. 14. Burrill L. Diet, [citing Best Presump-
Dict. tions 269, 279].

Corporeal investiture was a symbolical de- 15. Burrill L. Diet, [citing 1 Mackeldey
livery of estates, under the feudal system. 2 Civ. L. 284, § 240].
Bouvier Inst. 154. 16. Jackson v. Vicksburg, etc., B. Co., 99

Corporeal possession of land is a residence U. S. 513, 25 L. ed. 460.

on or occupation of or cultivation of the same. 17. Black L. Diet.

Dickson v. Marks, 10 La. Ann. 518, 519. 18. Black L. Diet. And see Waring v.

8. Black L. Diet. Clarke, B How. (U. S.) 441, 452, 453, 12 L. ed.

Does not include decomposed remains.— 226; U. S. v. Grush, 26 Fed. Gas. No. 15,268,
Carter v. Zanesville, 59 Ohio St. 170, 52 N. E. 5 Mason 290, 298.

126, 127. 19. Lofft Max. 302.

9. Burrill L. Diet. 20. Lofit Max. 303.
10. Thus, the corpus of land is sometimes 21. Lofft Max. 299.

distinguished from the estate or interest in it. 22. Burrill L. Diet.

So in the Scotch law, a specific article of prop- Applied also to a writ of habeas corpus for

erty is called corpus, as distinguished from its the removal of a cause. Burrill L. Diet. And
mere equivalent in money or other form. Bur- see, generally. Habeas Gobpus.
rUl L. Diet. 23. Black L. Diet.

11. Black L. Diet. 24. Wharton L. Lex.
12. Sanderson v. Jones, 6 Fla. 430, 450, 63 Applied in Snevily f. Read, 9 Watts (Pa.)

Am. Dec. 217. 396, 401.
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CORPUS JURIS. A body of law, a term used to signify a book comprehending
several collections of law.^'

Corpus pro CORPORE. In old records, body for body ; a phrase expressing

the liability of manucaptors.^^
Corral.^ As a noun, a pen or inclosure for horses or cattle.^ As a verb, to

surround or inclose, to coop up, to put into a close place.^' (See, generally,

Animals.)
Correct.^ As an adjective, in accordance or agreement with a certain stand-

ard, model, or original ; conformable to truth, rectitude, or propriety ; not faulty

;

free from error or misapprehension ; accurate.^' As a verb, to make straight or

25. Black L. Diet.

Corpus juris anglici signifies a body of

English law. English L. Diet.

Corpus juris canonici signifies the body of

canon law. Black L. Diet. See also 6 Cyc.

345, note 11.

Corpus juris civilis signifies the body of the
civil law; the system of Roman jurispru-

dence compiled and codified under the direc-

tion of the emperor Justinian, in A. D. 528-

534. Black L. Diet. And see Blackborough
V. Davis, 1 P. Wms. 41, 52. See also Code.
The three great compilations of Justinian,

the Institutes, the Pandects, and the Code,
together with the NovellEe, form one body of

law, and were considered as such by the glos-

satores, who divided it into five volumina.
The Pandects were distributed into five vol-

umina, under the respective names of Di-

gestum Vetus, Infortiatum, and Digestum No-
vum. The fourth volume contained the first

nine books of the Codex Eepetitse Prselec-

tionis. The fifth volume contained the Insti-

tutes, the Liber Authenticorum or Novelise,

and the three last books of the Codex. The
division into five volumina appears in the old-

est editions; but the usual arrangement now
is the Institutes, Pandects, the Codex, and
Novellas. The name Corpus Juris Civilis was
not given to this collection by Justinian, nor

by any of the glossatores. Savigny asserts

that the name was used in the twelfth cen-

tury; at any rate, it became common from

the date of the edition of D. Gothofredus of

1604. Wharton L. Lex. {citing Smith Diet.

Antiq.].
36. Burrill L. Diet, [citing 3 How. St. Tr.

110].
27. The word comes from the Spanish

language, and is to be construed according to

its approved usage. People v. Borda, 105 Cal.

636, 639, 38 Pac. 1110.

28. Century Diet.

Compared with "pen."— Where a statute

made it a misdemeanor to keep any sheep or

other live stock " penned, corralled, or housed

on over, or on the borders of " any stream,

etc., the court said: "This plainly implies

that, within the meaning of the statute, the

animals may be inclosed by means other than

a;n ordinary pen or corral^ as such structures

are not usually built on or over a stream.

And such use of the words ' pen ' and ' corral

'

is authorized." People V. Borda, 105 Cal. 636,

640 38 Pac. 1110 [citimg Century Diet.].

29 People v. Borda, 105 Cal. 636, 640, 38

Pac 1110, where it is said: " This need iiot

necessarily be done by means of an artificial

structure, but may also be done by means of,

or through the agency of, men and dogs, either

alone or in conjunction with natural or arti-

ficial barriers of an inanimate nature."
30. Not a technical word.— See Gordon v.

South Pork Canal Co., 10 Fed. Cas. No. 5,621,

1 McAU. 513.

31. Century Diet.

Applied to executor's accounts.— See
Wright 17. New York City M. E. Church,
Hoffm. (N. Y.) 202, 214. See also Execu-
tors And Administeators.

" Correct and satisfactory."— Goods were
supplied to an infant, and when he became
of age, he certified, pursuant to statute, that

the items of the account were " correct and
satisfactory." The court declared " these

words to mean that the items are properly

set out and the sums charged in respect of

those items satisfactory." Eowe v. Hopwood,
L. R. 4 Q. B. 1, 3, 38 L. J. Q. B. 1, 19 L. T.

Rep. N. S. 261, 17 Wkly. Rep. 28.
" Correct " and " true " as used in an in-

surance policy see Fowkes v. Manchester, etc.,

L. Assur., etc., Assoc, 3 B. & S. 917, 923, 32

L. J. Q. B. 153, 8 L. T. Rep. N. S. 309, 11

Wkly. Rep. 622, 113 E. C. L. 917.

"A correct description " is one which identi-

fies the individual object intended to be desig-

nated. Springer v. Kroeschell, 161 111. 358,

369, 43 N. E. 1084 [quoting Phillips Mech.
Liens, § 378] ; Gordon v. South Fork Canal
Co., 10 Fed. Cas. No. 5,621, 1 McAU. 513.

" Correct weight " as stated in a coal

ticket, issued pursuant to a statute, see

Knowles v. Sinclair, [1898] 1 Q. B. 170, 172,

18 Cox C. C. 681, 62 J. P. 102, 67 L. J. Q. B.

67, 77 L. T. Rep. N. S. 624, 46 Wkly. Rep.

188.

Distinguished from " complete."— See
Adams v. Macfarlane, 65 Me. 143, as applied

to an arbitration.
" True and correct " synonymous with

" true and complete."— " The statement that

a transcript contains ' a correct statement

'

of certain proceedings is the practical equiva-

lent of a certificate that the transcript is * a
true and complete copy ' of such proceedings."

Yeager v. Wright, 112 Ind. 230, 235, 13 N. E.

707, construing Ind. Rev. Stat. (1881), § 459.
" 'A true and correct copy ' is the equivalent

of ' true and complete transcript.' " Collier

V. Collier, 150 Ind. 276, 278, 49 N. E. 1063
[quoting Walker v. Hill, 111 Ind. 223, 225,

12 N. E. 387], construing Burns Rev. Stat.

Ind. (1894), § 624. A "true and correct

copy " instead of as a " true and complete
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right ; remove error from ; bring into accordance with a standard or original

;

point out errors in.^ (See Coeeeotion.)
Correction. The act of noting and pointing out for removal or amend-

ment, as errors, defects, mistakes, or faults of any kind.^ Also discipline;^

Chastisement,^' q^. v.; the chastisement by one having authority, of a person under
his lawful power who has committed some ofiense, for the purpose of bringing

him to legal subjection.'^ (Correction : Of Account, see Accounts and Account-
ing. Of Appeal Papers,^ see Appeal and Eeeoe. Of Apprentice, see Appeen-
TioEs. Of Award, see Aebitbation and Awaed.** Of Ballot, see Elections.

Of Bill of Exceptions, see Appeal and Eeeok. Of Instrument,^ see Eefoema-
tion op Insteuments. Of Irregularities and Errors at Trial, see Ceiminal Law

;

Teial. Of Judgment,^" see Appeal and Eeeoe ; Judgments. Of Pupil, see

Assault and Batteet ; Schools and School Disteicts. Of Seaman, see Sea-
men ; Shipping. Of Specification for Patent, see Patents. Of Yerdict, see

Ceiminal Law ; Teial.)
CORRELATIVE. Having a mutual or reciprocal relation."

Correspond. To harmonize with, or be suitable to.*^ Used in reference to

written instruments, the word means adapted to each other."

Correspondence, a term meaning identity ; adaptation ; " making things

copy " is good. Bailey v. Martin, 119 Ind.

103, 108, 21 N. E. 346; Anderson v. Ack-
erman, 88 Ind. 481, 490 [quoted in Walker !7.

Hill, 111 Ind. 223, 225, 12 N. E. 387].
32. Century Diet.

Applied to review of tax assessment.—Peo-

ple V. Feitner, 30 Misc. (N. Y.) 641, 645, 04
N. Y. Suppl. 321, construing N. Y. Tax Law,
|§ 250, 256. See also, generally, Taxa.tion.

33. Century Diet.
" Correction or explanation," as used in an

amendment to a specification for a patent,

under a statute, see Kelly v. Heathman, 45
Ch. D. 256, 260, 60 L. J. Ch. 22, 63 L. T. Eep.

N. S. 517, 39 W. R. 91.
" Revision " and " correction."— AiVhere a

municipal charter authorized a property

owner to call upon the city council to revise

and correct errors committed in the proceed-

ings had in assessing the cost of improvement
against his property, the court said: "The
words, revision and correction,' mean that-

the council may be called upon to review that

which had been done and to make the pro-

ceedings conform to the law." Hutcheson v.

Storrie, 92 Tex. 685, 696, 51 S. W. 848, 71

Am. St. Rep. 884, 45 L. R. A. 289 [citing

Vinsant v. Knox, 27 Ark. 266, 272]. See also

Cox V. Stevens, 14 Me. 205, 207, where under

a militia act directing that the roll of the

company should be annually revised, etc., and
that the company should be paraded annually
" among other things for the purpose of cor-

recting the company roll," the court said:
" Correcting and revising the roll . . . mean
the same thing, in the sense in which these

terms are used by the Legislature." Cox l'.

Stevens, 14 Me. 205, 207.

34. Black L. Diet.

35. As used in reference to chastisement,

the term implies a preceding offense. Samp-
son V. Smith, 15 Mass. 365, 368.

36. 2 Bouvier Inst. 497.
" Correction " by master of a vessel see

Sampson «. Smith, 15 Mass. 365, 368.
" There to be corrected," as used in a stat-

ute, relating to corporal punishment, see Rex
V. Hoseason, 14 East 605, 608.

37. Correction of certificate on certifica-

tion of case see 2 Cyc. 746, note 73.

Correction of mistake of court below in exe-
cuting mandate see 2 Cyc. 608, note 62.

Correction of order by consent see 2 Cyc.
620, note 18.

38. Correction by consent of a bill to set

aside an award see 3 Cyc. 356, note 91.

39. Correction of change made in ignorance
in a note see 2 Cyc. 183, note 5.

Correction of clerical error in a corpora-
tion note see 2 Cyc. 207, note 42.

Correction of immaterial part of instru-

ment see 2 Cyc. 212, note 73.

Correction of mistake in a conveyance see
2 Cyc. 203, note 23; 2 Cyc. 235, note 97.

Correction of mistake to conform to orig-

inal intention see 2 Cyc. 148.

Correction of name without changing iden-

tity of person see 2 Cyc. 212.

40. Correction of error in judgment see 2
Cyc. 941, note 38.

Correction of judgment in an action for

a penalty under a bond see 5 Cyc. 857,

note 4.

41. Burrill L. Diet.

Thus a relative term is one which desig-

nates things which cannot exist one without
the other. 1 Bouvier Inst. 37. "Father"
and " son " are correlative terms. " Son " is

the correlative of " father." " Right " and
" duty " are correlative terms. Burrill L.

Diet.

42. Sackville-West v. Holmesdale, L. R. 4
H. L. 543, 557, 39 L. J. Ch. 505.

43. Sackville-West v. Holmesdale, L. R. 4
H. L. 543, 557, 39 L. J. Ch. 505.

44. Sackville-West v. Holmesdale, L. R. 4
H. L. 543, 571, 39 L. J. Ch. 505, where it is

said :
" Correspondence does not necessarily

mean identity, it equally means adaptation,

and it has various meanings to be gathered
from the circumstances in which the word is

used."
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agree.'^ It also means the interchange of written communications.'"' (Corre-
spondence : As Evidence, see Evidence. Contracts by, see Contracts.)

Corroborate. To strengthen ;*^ to give additional strength ; to make more
certain ;

'^ to add weight or credibility to a thing ; ^^ to confirm by additional
security, to add strength.™ (See, generally, Ceiminal Law ; Evidence.)

Corroboration. The act of corroborating, strengthening, or confirming

;

addition of strength; confirmation.'' (Corroboration: Newly-discovered Evi-
dence, see New Tbial. Of Accomplice, see Criminal Law. Of Confession,
see Criminal Law. Of Witness, see Witnesses. To Overcome Answer, see
Equity. See also Coreoboeate.)

Corrugated. Wrinkled ; bent or drawn into parallel furrows or ridges ; as

corrugated iron.''

_
Corrupt.^* As an adjective, unlawful ;

'* dishonest, without integrity ;

^

guilty of dishonesty, involving bribery, or a disposition to bribe or be bribed.'*

As a verb, to do an act for unlawful gain.''' (See Ooeeuption.)

45. Sackville-West v. Hblmesdale, L. R. 4
H. L. 543, 557, 39 L. J. Ch. 505, where
the lord chancellor denies that the proper
meaning of the word " corresponding " is

" harmonizing with, or being suitable to."

He said :
" I think such meaning is a sec-

ondary meaning only. A foot mark cor-

responds with the foot when it has been made
by it. A copy of an instrument corresponds
with the original when the wording and pag-
ing, and if possible the hand-writing agree.

A lease corresponds with the counterpart."
46. Black L. Diet.

47. State v. Guild, 10 N. J. L. 163, 187, 18
Am. Dec. 404; Scheftel v. Hatch, 25 N. Y.
Suppl. 240, 241, 53 N. Y. St. 655; Black L.

Diet, [quoted in Still v. State, (Tex. Crim.
App. 1899) 50 S. W. 355, 358].

48. Still V. State, (Tex. Crim. App. 1899)

50 S. W. 355, 358.

49. Black L. Diet, {qiioted in Still v. State,

(Tex. Crim. App. 1899) 50 S. W. 355, 358].

50. State v. Guild, 10 N. J. L. 163, 187,

18 Am. Dec. 404.
" Corroborated " used in connection with

testimony see State v. Guild, 10 N. J. L. 163,

187, 18 Am. Dec. 404; Scheftel v. Hatch, 25

N. Y. Suppl. 240, 241, 53 N. Y. St. 655 \,quot-

ing State v. Guild, 10 N. J. L. 163, 187, 18

Am. Dec. 404] ; Gabrielsky v. State, 13 Tex.

App. 428, 439. And see Evans v. Evans, 41

Cal. 103, 108.
" Corroborating."— Meaning of term used

in connection with " circumstances " see State

V. Guild, 10 N. J. L. 163, 187, 18 Am. Dec.

404 (where it is said: "It becomes ma-
terial ... to settle what is meant by the

qualification, ' corroborating,' annexed to the

term 'circumstances.' The phrase clearly

does not mean facts which, independent of the

confession, will warrant a conviction, for then

the verdict would stand not on the confession,

but upon those independent circumstances "
) ;

State V. Buckley, 18 Greg. 228, 233, 22 Pac.

838. Corroborating evidence is evidence ali-

unde, which tends to prove the prisoner's guilt

independent of his declarations. State v.

Buckley, 18 Dreg. 228, 233, 22 Pac. 838

[quoted in Gabrielsky v. State, 13 Tex. App.

428; Schwartz 1>. Com., 27 Gratt. (Va.) 1025,

21 Am. Rep. 365].

51. Webster Int. Diet.
53. Century Diet. And see Goodyear v.

Gary, 10 Fed. Cas. No. 5,562, 4 Blatchf. 271,
1 Fish Pat. Cas. 424, construing the words
" shirred or corrugated."

53. The word does not convey a precise
idea. What it does express, though still in
a vague manner, is the quantity— what it

endeavors, though unsuccessfully, to express,

is the quality— of the blame. Abbott L. Diet.

[quoting 1 Bentham Ev. 351].

54. U. S. V. Johnson, 26 Fed. 682, 683.

55. Century Diet, [quoted in State v. Rags-
dale, 59 Mo. App. 590, 603].

"Corrupt old tory."— In an action for
slander, on account of the utterance of the
words "keep a strict watch on him— he is

a corrupt old tory," it was said " that the
other qualities imputed, by the adjective ' cor-

rupt,' represented the plaintiff as one possess-

ing a heart of general depravity; and that
the accompanying request, that he should ba
watched, implied an opinion that he was capa-

ble of disingenuousness, or artifice, to effect

his sinister purposes. The joint application

of the epithets ' corrupt ' and ' tory,' has a
tendency rather to qualify and limit, than to

extend the former, by confining it to political

feelings or sentiments." Hogg v. Dorrah, 2
Port. (Ala.) 212, 219.

" Corrupt or fraudulent motive " as used in

a statute see State v. Norris, 111 N. C. 652,

16 S. E. 2, 4.

56. Century Diet, [quoted- in State v. Rags-
dale, 59 Mo. App. 590, 603].

" Corrupt bargain or consideration " as
used in a statute in relation to elections see

Be Kingston Election Case, 30 U. C. C. P.

389, 394.
57. Anderson L. Diet, [quoted in State v.

Ragsdale, 59 Mo. App. 590, 603].
Distinguished from "procure."— In Hens-

low V. Fawcett, 3 A. & E. 51, 55, 1 Hurl. & W.
125, 4 N. & M. 585, 30 E. C. L. 46, where a.

statute prescribed a penalty against any per-
son who shall " corrupt or procure " any
elector to vote or forbear voting, and the of-

fense charged was " corrupting," etc., Den-
man, C. J., said :

" Procuring is one thing

:

it is essential that the vote should be given.
Corrupting (which word is connected by the
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CORRUPTION.^^ Something against law;^' something forbidden by law,

certain acts by arbitrators, election or other officers, trustees ;
*" an act done wi

intent to gain advantage not consistent with official duty and the rights of othei

a champertous contract ; a contract of usury ;
^^ any color of influence, of m€

relation of any kind, on the administration of justice ; ^ inducing a violation

duty by means of pecuniary considerations ;
^ the act of an official or fiducia

person who unlawfully and wrongfully uses his station or character to procu
some benefit for himself or another person.** (See Coeeupt ; Ooeeuptly ; an

generally, BEiBEEr ; Extortion ; Featjd.)

Corruption of blood. See Convicts.
CORRUPTIO OPTIMI EST PESSIMA. A maxim meaning " Corruption of t

best is worst." ^

Corruptive. In old pleading, Coeeuptly,*^ q. V.

Corruptly. Viciously, or wickedly.'' As defined by statute, a wrongf
design to acquire or cause some pecuniary or other advantage to the persi

guilty of the act or omission referred to, or to some other person.^ (See Coeeup
Coeetiption ; and, generally, Beibeet ; Elections ; Extoetion ; Feaud.)

disjunctive particle) is another; it seems to

me to lie altogether in the act of the party
giving the bribe." And Littledale, J., ob-

served :
" The words of the act are ' corrupt

or procure;' and it seems to me that these

two words mean different things." And see

Sulston ;;. Norton, 3 Burr. 1235, 1237, 1

W. Bl. 317; Harding r. Stokes, 2 Gale 41, 5

L. J. Exeh. 178, 2 M. & M. 233, 1 Tyrw. & G.

699.

58. A hard word, not always accurately

understood; covering a multitude of official

delinquencies, great and little. Wight v,

Eiridskopf, 43 Wis. 344, 351.

59. Bouvier L. Diet, [quoted in Chicago
City E. Co. V. Olis, 192 111. 514, 61 N. E,

459].
" Simoniacal " corruption.— See Fletcher v.

Sondes, 3 Bing. 501, 529, 11 E. C. L. 247, 1

Bligh N. S. 144, 4 Eng. Reprint 826; Mosse
V. Killick, 50 L. J. Q. B. 300, 301, 44 L. T.

Rep. N. S. 149, 29 Wkly. Rep. 522; Newman
V. Newman, 4 M. & S. 66, 71, 1 Stark. 101, 16

Rev. Rep. 386, 2 E. C. L. 47.

60. Anderson L. Diet, [quoted in State v.

Eagsdale, 59 Mo. App. 590, 603]. And see

Adams v. Great North of Scotland R. Co.,

[1891] A. C. 31, 45, where, as used in a stat-

ute in reference to corruption, bribery, or

falsehood, it was said that the word " cor-

ruption " should receive no other than its or-

dinary construction, and it cannot be taken to

include irregular conduct on the part of an
arbitrator with no suggestion of any corrupt
motive.

61. Anderson L. Diet, [quoted in State v.

Ragsdale, 59 Mo. App. 590, 603].
62. Wight V. Rindskopf, 43 Wis. 344, 351.

63. Abbott L. Diet.

64. Black L. Diet.

65. Wharton L. Lex.
66. Burrill L. Diet, [citing Woody's Case,

Cro. Jac. 104].

67. Williams v. People, 26 Colo. 272, 274,
57 Pao. 701; U. S. v. Edwards, 43 Fed. 67.

Compare State v. Stein, 48 Minn. 466, 470, 51
N. W. 474, where it being alleged that the
defendant's testimony was wilfully and cor-

ruptly false, it was held that this was equi^v

lent to alleging that he wilfully and kno
ingly testified falsely.

Distinguished from " dishonestly "

Cooper V. Slade, 8 E. & B. 1151, 1160,
E. C. L. 1151.

Distinguished from " wickedly," " i:

morally," etc., in Bewdley Election Petitit

19 L. T. Rep. N. S. 676, 678.
Distinguished from " wilfully " in Williai

V. People, 26 Colo. 272, 274, 57 Pae. 701 ; U.
V. Edwards, 43 Fed. 67; Rex v. Stevens,
B. & C. 246, 249, 11 E. C. L. 448. And s

Rex V. Richards, 7 D. & R. 665, 671, 4 L.
K. B. O. S. 155, 16 E. C. L. 313. See al

Anonymous, Cro. Eliz. 201; Lembro v. Ha
per, Cro. Eliz. 147.

May imply motive.— Chicago City R. (

V. Olis, 192 111. 514, 61 N. E. 459 [guoti

Overtoom v. Chicago, etc., R. Co., 181 111. 3!

54 N. E. 898].
May import falsity.— State v. Smith,

Vt. 201, 212, 22 Atl. 604. But see Reg.
Oxley, 3 C. & K. 317 [quoted in State
Smith, 63 Vt. 201, 212, 22 Atl. 604].
"Fraudulently and corruptly."— In Wc

sham V. Murehison, 66 Ga. 715, 719, it

said :
" These words, say this court in 1

case of Lake v. Hardee, 57 Ga. 459, 468, 'me
more than mere illegal conduct; they me
moral turpitude and intentional fraud, to

passed upon by the jury from all the facts

the case.' They mean actual fraud, actu
intentional wrong-doing willful and corru
dealing, a purpose to impose on his cestui q
trust, and to benefit himself."

" Wilfully, knowingly, ^maliciously a

falsely " may imply " corruptly." State
Bixler, 62 Md. 354, 357.

68. Ariz. Pen. Code, § 7; Cal. Pen. Co
§ 7; Minn. Stat. § 6842; N. D. Rev. Cod
§ 7715; S. D. Pen. Code, § 810; Utah R
Stat. § 4053.
An act may be corruptly done, though \

advantage to be derived from it be not
fered by another. Bouvier L. Diet, [quo}

in Chicago City R. Co. v. Olis, 192 111. 5

516, 61 N. E. 459].
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CORS. BoDY,«9 q. V.

CORSEPRESENT. A Moettjaet,™ q. v.

CORSNED. A species of ordeal in use among tte Saxons, performed by eat-

ing a piece of barley bread over which the priest had pronounced a certain
imprecation Ji

Cortes. The name of the legislative assemblies, the parliament or congress,
of Spain and Portugal.''^

Corvee, in France, a duty imposed upon labor of working the highways.''*
COSCEZ. A term applied in Domesday, to an inferior class of tenants.'*

COSDUNA. In feudal law a custom or tribute.''

Cose, a corrupt form of Chose,''' q. v.

COSEN or COZEN. In old English law, to Cheat," q. v. (See Cosening
;

Cosm.)
COSENAGEor COSINAGE. In old English law, kindred ; cousinship ; '« collat-

eral relationship or kindred by blood ; Consanguinity,'* q. v. Also a writ that
lay for the heir where the tresml, i. e., the father of the hesail, or great-grand-
father, was seised of lands in fee at his death, and a stranger entered upon the
land and abated.^ (See Cosin.)

COSENING. An offense, mentioned in the old books, where anything was done
deceitfully, whether belonging to contracts or not, which could not be properly
termed by any special name.*' (See Cosen.)

CO-SERVANT. See Mastee and Servant.
Coshering, a feudal prerogative or custom for lords to lie and feast them-

selves at their tenants' houses.*^

COSIN, COSYN, or COSEN. In old English law, a collateral relative by blood,

as a brother, sister, uncle, etc.; any relative in the ascending line, above a great-

grandfather.** (See CosEN ; Cosinage.)

COSS. A term used by Europeans in India to denote a road-measure of about
two miles, but differing in different parte.**

COST.*^ The amount paid, charged, or engaged to be paid for anything
bought ; ^ charge, expense, loss, detriment.*' Also a contraction of ceo est, that

69. Burrill L. Diet. ticular ease. Gray v. Harper, 10 Fed. Caa.
70. Wharton L. Lex. ioitmg 2 Bl. Comm. No. 5,716, 1 Story 574.

426; 2 Stephen Comm. 148]. Distinguished from "damages."— The
71. If the accused ate it freely, he was word " cost " is of limited significance,— much

pronounced innocent ; but if it stuck in his narrower than " damages," for instance,

throat, it was considered as a proof of his which, in the case of laying out one railroad

guilt. Burrill L. Diet, {.citing 4 Bl. Comm. over and across another, has been held not to

345 ; Crabb Hist. Eng. L. 30]

.

include compensation for the interruption and
72. Black L. Diet. inconvenience to the business of the latter oc-

73. State v. Covington, 125 N. C. 641, 644, casioned thereby. In re Newton, 172 Mass.
34 8. E. 272, where it is said: "A grievance 5, 10, 51 N. E. 183 {citing Massachusetts
which contributed powerfully to their revolu- Cent. R. Co. v. Boston, etc., R. Co., 121 Mass.
tion of a century ago, since which time the 124; Lexington, etc., R. Co. v. Eitchburg K.
roads have been worked by taxation." Co., 9 Gray (Mass.) 226].

74. Burrill L. Diet. 86. Webster Diet, {quoted in McCoy v.

75. Black L. Diet. Hastings, 92 Iowa 585, 586, 61 N. W. 205].

76. Burrill L. Diet. Cost of an article at any particular place

77. Burrill L. Diet. See also Middle- is the price given, and every charge which
more's Case, 3 Leon. 171. attended the purchase and the exportation,

78. Black L. Diet. paid or supposed to be paid, at the place

79. Burrill L. Diet, [citing Coke Litt. whence the article is exported. Goodwin ;;.

160a]. U. S., 10 Fed. Cas. No. 5,554, 2 Wash.
80. Black L. Diet, {citing Fitzherbert Nat. 493.

Brev. 221]. "Prime cost" is distinguished from " act-

81. Black L. Diet. ual cost " in Goodwin v. U. S., 10 Fed. Cas.

80. Black L. Diet. No. 5,554, 2 Wash. 493.

83. Burrill L. Diet. 87. Brower v. Maiden, 4 Fed. Cas. No.
84. Wharton L. Lex. 1,970, Gilp. 294.

85. It is a word capable of a larger or nar- " Cost of insurance " see Tillson v. U. S.,

rower construction according to the subject- 129 U. S. 101, 104, 9 S. Ct. 255, 32 L. ed.

matter, and the circumstances of the par- 636. See also, generally, Insxtbance.
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is.^^ (See Cash Market Value ; Compensation ; Cost Peice. See, generally,

Costs.)
,

COSTAGES or CUSTAGES.^' In old English law, costs.^" (See, generally,

Costs.)

Costard, a head. Also a kind of apple.''

COST-BOOK. A book in which a number of adventurers who have obtained
permission to work a lode, and have agreed to share the enterprise in certain pro-

portions, enter the agreement, and from time to time the receipts and expendi-
tures of the mine, the names of the shareholders, their respective accounts with
the mine, and transfers of shares.'^ (See, generally. Mines and Minerals.)

COSTES. Costs.'' (See, generally, Costs.)

Cost, freight, and insurance. Words meaning cost of an article with
commission and cost of premium of insurance and the freight." (See, generally,

Carriers ; Insurance ; Shipping.)

Cost price. The price paid for goods by a purchaser ; ^ what is actually

paid for an article ;
'^ the sum which the seller himself paid for the article."

(See Cash Market Value ; Cost.)

" Cost of relief " as used in a statute see
Dinning v. South Shields Union, 13 Q. B. D.
25, 48 J. P. 708, 53 L. J. M. C. 90, 50 L. T.

Rep. N. S. 446.
" Cost of tuition " see State v. Hamilton,

69 Miss. 116, 10 So. 57. See also, generally.
Schools and Schooi, Districts.

Election expenses.— Where a statute im-
posed on the borough auditor the duty of

printing and distributing the ballots for the
election of borough officers and certifying
" the costs of such printing and distribution

to the county commissioners for payment, as

part of a county election expenses," the court
said :

" The distribution of ballots, and their

preparation for distribution, as required by
the law, involved both manual and clerical

labor. The language, ' the cost of such . . .

distribution,' necessarily implies payment for

the time expended by the auditor." Corr xi.

Lackawanna County, 163 Pa. St. 57, 61, 29
Atl. 745, construing Pennsylvania act of June
19, 1891.

88. Burrill L. Diet.

89. Lord Coke derives this word from the
verb conster, and that again from the verb
constare ;

" for these costages must constare
(appear) to the court to be legal costs and
expenses." Burrill L. Diet, [citing 2 Inst.

288].
90. Burrill L. Diet.

91. Wharton L. Lex.
92. Black L. Diet.

The cost-book contains the names of all

the shareholders, and the number of shares
held by each is set opposite to his name. In

a cost-book partnership, a shareholder may
get rid of his shares, and with them his lia-

bilities, so far as his partners are concerned,
without their consent, either by transfer or
simple relinquishment, provided the cost-book
regulations do not prohibit such a course; in
the former case the fact of transfer being en-

tered by the purser in the cost-book, and in

the latter notice being given to the purser of

his having so relinquished his shares, and all

his claims upon the mine. Wharton L. Lex.
93. Burrill L. Diet. And see Trewennarde

V. Skewys, Dyer 556.

94. English L. Diet. And see Wancke v.

Wingren, 58 L. J. Q. B. 519.

The terms are very unusual, and are per-

fectly well understood in practice. Ireland
V. Livingstone, L. R. 5 H. L. 395, 41 L. J.

Q. B. 201, 27 L. T. Rep. N. S. 79.

95. Buck V. Burk, 18 N. Y. 337, 340.

96. McCoy «. Hastings, 92 Iowa 585, 586,

61 N. W. 205 [quoting Buck v. Burk, 18 N. Y.
337] ; Anderson L. Diet. ; Black L. Diet.

97. Herst v. De Comeau, 1 Sweeny (N. Y.

)

590, 605, where it is said :
" But it may refer

to the sum paid to its original producer, or
to some one of the numerous holders through
whose hands it has passed between the orig-

inal producer and the immediate seller."

The term is a relative one, and differs in its

meaning according to the circumstances under
which it is used: thus, the cost-price to an
importer is one thing, to a jobber or middle-
man another, to a retailer another, and to a
purchaser from a retailer still another. Herst
V. De Comeau, 1 Sweeny (N. Y.) 590, 605.




