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MGOTIABLE INSTRUMENTS
BY

WILLIAM UNDEEHILL MOORE,

A. B., A. M. (Columbia University)
LL. B. (Columbia University)

Professor of Law, Columbia University

CHAPTER I.

NEGOTIABILITY.

§ 1. Genesis of law of bills and notes in mercantile

usage. The first case involving the law of bills and notes,

which appears in the English law reports, was decided

in 1603 (1). Doubtless there were earlier cases which

came before the common law courts, but these must have

been few, otherwise all of them would not have escaped

the reporter. At the same time, we know that bills of ex-

change had been in use in England for at least a century

and probably much longer, and on the continent of Europe

from a still earlier time (2) . Now such instruments could

not have been effectively used in business, without a body

(1) Martin v. Boure, Cro. Jac. 6. See opinion of Chief Justice

Cockburn in Goodwin v. Robarts, L. R. 10 Exchequer 337.

(2) See opinion of Cockburn, C. J., cited above.



2 NEGOTIABLE INSTRUMENTS

of rules, however general and incomplete, defining the re-

lations to one another and to third persons of the parties

to them, and this would lead us to suppose that there must

have been such a body of rules, worked out by some one

and in some way, which was usually observed by persons

dealing with bills. In fact, this was the case. The mer-

chants, whose needs had called into existence the bill and

the note, evolved, by their habitual mode of dealing with

them, a commercial custom which established the rights

and duties of parties to that kind of commercial contract.

§ 2. Decisions of courts adopt mercantile usage into

common law. In how great detail mercantile usage had

provided rules, how far the mercantile usage of England

differed from that on the Continent, and how the obser-

vance of these rules was enforced before resort was had to

the common law courts, are questions which do not con-

cern us. But it is clear, that, when the common law courts

were first called upon to decide cases arising upon bills

and notes, they found these customarj^ rules, more or less

completely covering the questions presented, ready to be

adopted in toto by them as a rule of decision, or to be ap-

plied in a modified form, or, if the courts saw fit, to be

rejected. The courts did, for the most part, adopt the mer-

cantile usage as a basis for their decisions ; thereby trans-

forming, precept by precept, what hitherto had been mere

usage into positive law. Thus, the so-called ''custom of

merchants" or the law merchant, relating to bills and

notes, became part of the common law.

§3. Bills and notes are transferable obligations. It

is not surprising, therefore, to find that the part of the law
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dealing with bills and notes is based upon conceptions

quite antagonistic to the ordinary working principles of

the common law. One of these is the conception of a bill

of exchange or a promissory note as a kind of property

which may be transferred by its owner to another. The

quality of transferability is one of the qualities described

when we say that bills and notes are negotiable. But are

not all kinds of property transferable ? Let us see. A may

transfer his horse to B by a voluntary act of delivery,

coupled with an intention to make B the owner. A may

transfer his land, or an interest therein, by the inten-

tional delivery of a deed, evidencing the transfer to B.

But suppose X is indebted to A on a promise, either oral or

in writing, to pay A $100, and A wishes to transfer the ob-

ligation to B, may he do so ? This question was answered

originally by the common law and the equity courts in the

negative (3). A debt, or a chose in action, was not trans-

ferable property. There was no way in which A could

divest himself of his right against X, except of course by

the release of X, which results in the extinguishment of

the right itself. Now consider the case where X is in-

debted to A on his promise contained in a promissory note

or bill of exchange. Is the obligation of X transferable?

If it is a common law debt, it is not transferable, as we have

just seen. But it is not that. It is a mercantile obligation,

originally deriving its force and effect from mercantile

usage, and by that usage it was transferable (4). Thus,

(3) Sheppard's Touchstone, 240; Hammond v. Messenger, 9 Simon,

327. For the present law regarding assignment of ordinary contracts

see Contracts, §§ 101-14, Volume I of this work.

(4) Miller v. Race, 1 Burrow, 452.



4 NEGOTIABLE INSTEUMENTS

after the recognition of the law merchant by the common

law, we find two kinds of legal obligations: the one, the

untransferable, unassignable, common law debt; and the

other, the obligation embodied in the bill of exchange or

promissory note, which has the quality of transferability

as completely as horses, or other tangible personal prop-

erty, or land.

§4. Practical consequences of bills and notes being

transferable. The quality of transferability is of the

greatest practical consequence, and is one of the peculiari-

ties which makes bills and notes of value as instruments

of trade and of credit. If X buys land of A, giving A
his note for $1000 in payment, and it transpires that A
did not have the title so that X gets nothing, the failure

of the consideration for which the note was given gives

X a perfect defence against A's action on the note, be-

cause it would be unjust to allow A to enforce it. Sup-

pose, however, A had sold the note to B, who had bought it

in good faith, has X the same defence against B that he

had against A? What was X's defence against A? Not

that there was no note, for the intentional execution of

the note by X is admitted, but that it was unjust for A
to enforce the obligation. Certainly this objection cannot

be raised to B's recovery. He owns the obligation of X,

and, since he purchased it without notice of X's defence

against A, there is no reason in law or in morals why B
may not enforce the right against X he has lawfully ac-

quired.

§ 5. Same: Illustrations. If X, instead of giving his

note for the land, had made a simple promise to A to pay
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for it, the result would be different. Of course X has his

defence against A, but, if A attempts to sell his right

against X to B, who has no notice of X's defence, what

are B's rights? We have seen that a common law obliga-

tion is not transferable. Clearly then the attempted trans-

fer vests in B no rights against X. Notwithstanding the

sale, X's obligation to pay still runs to A. The only effect

of the attempted transfer was to make B A's agent to

collect the money, or to bring an action in A's name as

plaintiff against X (5). Since the obligation is still A's

and its enforcement is by him as plaintiff, X's defence,

that it is unjust for A to proceed against him, continues

available, notwithstanding the attempted transfer, the only

practical consequences of which were to give B the right

to use A's name, and to keep the proceeds of the debt, if

any were realized (6).

That the difference between B's positions, in the two

cases just discussed, depends upon the fact that the note

is transferable or negotiable property, and that the com-

mon law debt is not, is made more clear by a case where

X is induced, by fraud and deceit of A, to sell A his horse

or his land, and thereafter A resells the property to B,

who buys in good faith. Horses and land are transferable

property, and the intentional transfer of X made A the

owner of the property transferred. Since he has become

owner through the fraud practiced on X, the courts com-

(5) Almost everywhere today B might bring action in his own
name as plaintiff. This result is obtained by statutes, which, although

they change the procedure, do not clash with the rule stated in the

text that choses in action are not transferable.

(6) Barrow v. Bispham, 11 N. J. L. 110.
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pel him on obvious grounds of justice to return the prop-

erty. But, if B has innocently purchased the property

from A and thereby become the owner, there would be no

justice in depriving B of his rights of ownership, and he

is allowed to keep the property. The same result is

reached in this case as in the case of the bill or note, for

the reason that in both cases we are dealing with trans-

ferable property (7).

§ 6. How bills and notes may be transferred. Bills and

notes are unique, then, in that they represent obligations

to pay money which are as transferable as goods or land.

They possess, however, another quality quite as peculiar as

that of transferability, which determines the manner in

which they may be transferred. The usual mode of trans-

ferring title to goods is by a voluntary delivery, i. e., vol-

untary actual transfer of the goods, coupled with an in-

tention to make the transferee the owner. The common

mode of transferring land is by a voluntary delivery of a

deed, with an intention to vest title in the grantee. A
mere delivery or an involuntary change in the actual pos-

session of the goods or of the deed, without an intention

to pass title, would be ineffective. For example. A, with

force and without X's consent, takes X's horse out of

his possession— steals it. The physical act of taking pos-

session is just as complete as if X had given his consent

to it, but A does not become the owner because the neces-

sary element of intention is absent (8) . The same would

be true if A stole from X a deed reciting a transfer of

(7) Rowley v. Bigelow, 12 Pick. (Mass.) 306.

(8) Dame v. Baldwin, 8 Mass. 518.
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the land to A. But the obligation embodied in a bill or note

differs quite as completely in the manner of its transfer,

from other kinds of transferable property as it does

from the ordinary common law debt or obligation to pay

money, in being transferable at all. A bill or note, if pay-

able to bearer, or indorsed in blank, is transferable by a

mere transfer of the instrument, whether voluntary or in-

voluntary, intentional or unintentional (9). Thus, if X
owned such a note and A stole it from X, the title

to the note would vest in A. Of course A would

not be allowed to enforce the obligation, and would

be compelled to return the note to X, but this is be-

cause of the manifest injustice of allowing him to keep

it or assert his right upon it, not because he has not be-

come the owner. In consequence, if A, the thief, sells the

note to B, who knows nothing of the theft, B, having be-

come the owner for value and without notice, may exer-

cise the rights of ownership he has acquired from A, by

holding and collecting it, or further negotiating it (10).

Contrast this with a case where A steals X's horse, and

then sells the horse to B, who is innocent of the theft.

Here B, notwithstanding his innocence and the fact that

he paid a full price to A, has no rights whatever in the

horse. The reason is obvious : A by the theft of the horse

did not become the owner; and the transfer of possession

from X to A was involuntary and not coupled with an in-

tention on X's part to make A owner. The horse never

(9) This is not true of bills and notes payable to order, unless
they are indorsed. See § 83, below.

(10) Miller v. Race, 1 Burrow, 452; Grant v. Vaughn, 3 Burrow,
1516 ; Peacock v. Rhodes, 2 Douglas, 633.
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became the property of A, and B could not become the

owner by a transfer from A to whom the property did not

belong (11).

§ 7. Summary: Bills and notes are negotiable. Bills

of exchange and promissory notes, then, differ from com-

mon law obligations to pay money, in that bills and

notes are transferable. They differ from other kinds

of transferable property, as goods and land, in that

they are transferable by mere delivery or even by in-

voluntary change of possession. These two qualities

are what give bills and notes the name of negotiahle instru-

ments. In their character as negotiable instruments they

are like money, and it is their similarity to money which

makes them of so much practical value in the business

world.

(11) Dame v. Baldwin, 8 Mass. 518.
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CHAPTER n.

FORMAL REQUISITES OF NEGOTIABLE INSTRUMENTS.

§ 8. In general. So far, we have spoken only of bills

of exchange and promissory notes as negotiable instru-

ments. But all bills and notes are not negotiable, and

there are other mercantile instruments which are. What

are the standards up to which an instrument must measure

to be negotiable? The Negotiable Instrument Law (1)

states generally the requisites as to form as follows:

(1) "It has been adopted without important amendment in the Dis-

trict of Columbia and in forty-seven states and territories. For these

two reasons it is cited and discussed in this article as an authoritative

statement of the law of Negotiable Instruments. The following is a list

of the Jurisdictions which have adopted it (1917):

Alabama (1907)

Alaska (1913)

Arizona (1901)

Arkansas (1913)

Colorado (1897)

Connecticut (1897)

Delaware (1911)

Dist. of Columbia (1899)

Florida (1897)

Hawaii (1907)

Idaho (1903)

Illinois (1907)

Indiana (1913)

Iowa (1902)

Kansas (1905)

Kentucky (1904)

Louisiana (1904)

Maryland (1898)

Massachusetts (1898)

Michigan (1905)

Minnesota (1913)

Missouri (1905)

Montana (1903)

Nebraska (1905)

New Hampshire (1910)

New Jersey (1902)

Nevada (1907)

New Mexico (1907)

New York (1897)

North Carolina(1899)

Ohio (1902)

Oklahoma (1909)

Oregon (1899)

Pennsylvania (1901)

Philippine Islands (1911)

Rhode Island (1899)

South Carolina (1914

South Dakota (1913)

Tennessee (1899)

Utah (1899)

Vermont (1913)

Virginia (1897-8)

Washington (1899)

West Viginia (1907)

Wisconsin (1899)

Wyoming (1905)North Dakota (1899)

The law of England was similarly codified in 1882 by the Bills of

Exchange Act, the provisions of which are largely incorporated into the

American act.

Vol. VII—

3
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Sec. 1. An instrument to be negotiable must conform

to the following requirements:

1. It must be in writing and signed by the maker or

drawer.

2. Must contain an unconditional promise or order to

pay a sum certain in money;

3. Must be payable on demand, or at a fixed or deter-

minable future time;

4. Must be payable to order or to bearer; and

5. Where the instrument is addressed to a drawee, he

must be named or otherwise indicated therein with rea-

sonable certainty.

§ 8a. Ordinary forms of negotiable instruments. The

typical form of a promissory note is this

:

''Chicago, December, 20, 1909.

Three months after date I promise to pay to John

Jones, or order [or, to the order of John Jones], four

hundred dollars [with interest may he added if desired'],

Jacob Smith."

The typical form of a bill of exchange is:

''Chicago, December 20, 1909.

Pay to the order of John Jones four hundred dollars

Richard Flint.

To Jacob Smith,

16 John St., Accepted,

New York City. Jacob Smith."
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A check is like a bill, except that is it directed to a

bank or banker, and is not accepted.

In the note, above, Jacob Smith is maker and Joiin

Jones is payee. In the bill, Eichard Flint is drawer, Jacob

Smith is drawee and acceptor, and John Jones is payee.

In a check a bank is drawee, and there is no acceptor. The

drawer and payee are as in the bill.

§ 9. Materials for writing. Signature. A negotiable

instrument may be written upon any substance capable of

receiving writing. Paper is naturally the substance of

greatest convenience and most common use, but there

would seem to be no legal objection to more or less easily

destructible material, as glass, on the one hand, or wood,

metal, or stone on the other. Since, however, the custom of

merchants is what originally gave this kind of written

contract its negotiable qualities, it might well be argued

that any substance which is not legitimatized by mercantile

usage and would deprive the instrument of value in busi-

ness, would deprive it of its character as *' commercial

paper.'' This question, however, is largely academic,

for it is unlikely that any one will attempt to inscribe a

promissory note on a tombstone (2).

The writing may be executed by any instrument or tool

sufficient for the purpose. Pen and ink are of course or-

dinarily used, but a writing in pencil is permissible, al-

though not advisable (3). An instrument, every part of

which, including the signature, is typewritten, or is printed

(4), or one on which the signature is stamped (5), is per-

(2) See Daniel on Negotiable Instruments, sec. 77.

(3) Geary v. Physic, 5 Barnwell & C. 234.

(4) Weston v. Myers, 33 111. 424.

(5) Mayers v. McRimmon, 140 N. C. 640.



12 NEGOTIABLE INSTRUMENTS

fectly valid. The practical disadvantage of typewritten

and penciled instruments and signatures is their easy ob-

literation and alteration. Printed and stamped signa-

tures, while not open to this objection, are more difficult

to prove than a signature in the handwriting of the signer.

§ 10. Note must contain a promise. The ordinary form

of promissory note reads "I promise to pay," etc. and

thus complies in express terms with this requirement. But

such formal accuracy is not necessary; any words of equi-

valent import are sufficient. Thus the following document

was held a promissory note:

*'NATHANIEL O. WINSLOW, O.

By labor 16% days at $4 per day, $67.00

Good to bearer. (Sgd) Wm. Vannah.'*

The words ''Good to bearer" impute a promise as clearly

as "I promise to pay to bearer" (6).

But the following instruments, *'I owe my father 470

pounds" (7) ; ''Due Currier and Barker, $17.14" (8) ; and

*'I. 0. U., E. A. Gay, the sum of $17 5/100 for value re-

ceived" (9) ; were held not to be promissory notes. The

reason is that they were simply admissions or acknowl-

edgments of indebtedness. Now admitting the existence

of a debt is a very different thing from a promise to pay

it; therefore, it can not be said that a written admission

imports a promise. It is true in the first case, for ex-

ample, if the admission were true, that the father could

(6) Hussey v. Winslow, 59 Me. 170.

(7) Israel v. Israel, 1 Campbell, 499.

(8) Currier v. Lockwood, 40 Conn. 349.

(9) Gay v. Rooke, 151 Mass. 115.
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recover the 470 pounds from his son, but this is because

he owed the debt, and not because he had promised to pay

it.

§11. Same (continued). A written acknowledgment

of a debt, however, may be coupled with other expressions

from which a promise to pay the debt acknowledged may

be spelled out. The following time check is a promissory

note (10):

"Time Check, No. 189. $98.65. General Managers'

Office, Hawkeye Gold Mining Co. Pluma, So. Dak., June

10, 1893. Due W. C. Robinson the sum of ninety-eight

dollars and sixty-five cents ($98.65), payable at this office,

on the 20th day of June, 1893, to him or order. David

Hunter, General Manager, by L. A. Fell. W. C. Robin-

son."

And so is an instrument in this form: "Due John Allen,

$94.91 on demand " ( 11 ) . The reasoning upon which these

decisions is based, and upon which they are distinguished

from the case of a bare admission of a debt, is that the

words "payable at this office on the 20th day of June" in

the former, and "on demand" in the latter, indicate an

intention to pay the debt at the time specified. "I. 0. U.

$20 payable tomorrow," or "Due A $20 to be paid on de-

mand," or even "Due A $20, on demand," are susceptible

of the construction "Due A $20, which I promise to pay to-

morrow," or "on demand."

Upon the same principle certificates of deposit issued

(10) Schmitz v. Mining Co., 8 So. D. 544.

(11) Smith V. Allen, 5 Day 337 (Conn.).
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by banks may be promissory notes. This was held by the

United States Supreme Court when the following certifi-

cate was before it (12)

:

''No. 959, Mississippi Union Bank.

Jackson, (Miss.) Feb. 8, 1840. I hereby certify that

Hugh Short has deposited in this bank, payable twelve

months from 1st May, 1839, with 5 per cent, interest till

due, fifteen hundred dollars, for the use of Henry Miller,

and payable only to his order upon the return of this cer-

tificate, $1,500.

William P. Grayson, Cashier.'*

§ 12. Bill of exchaaige must contain an order. This re-

quirement is also expressly met in the regular form of bill

or draft, which in imperative terms directs the person

upon whom the bill is drawn to ''Pay to A'* the sum speci-

fied. But the language employed is not always unam-

biguous, and it sometimes is difiicult to determine whether

the instrument is simply a request to pay, or a mere au-

thority to collect money due, either of which is the an-

tithesis of an order or imperative direction, i. e., a direc-

tion which implies in its terms a right to command and a

duty to obey.

"Dear Sir.—We hereby authorize you to pay on our ac-

count to the order of W. G., etc." is not a bill but a mere

authorization to the debtor to pay W. G. and constitutes

him agent to collect (13). "Please to send 10 pounds by

bearer, as I am so ill I cannot wait on you" (14) is clearly

(12) Miller v. Austin, 13 Howard, 218.

(13) Hamilton v. Spottiswoode, 4 Exchequer, 200.

(14) King V. Ellor, 1 Leach Crown Law, 323.
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simply a request and therefore not a bill. But words of

politeness do not deprive an order of its imperative quality.

Thus, ''Please pay A" is a common phrase in bills, and

even the following has been held a bill of exchange: *'Mr.

Nelson will much oblige Mr. Webb by paying J. Euff, or or-

der, 20 guineas on his account " ( 15 ) . Judged by these tests

there is no doubt that the following statement of account

and memorandum, delivered by a contractor to his sub-

contractor to enable the latter to collect his account from

the owner, who was indebted to the contractor, was prop-

erly held to be a bill (16)

:

*'New York, 16th Dec, 1847.

Messrs. Smith and Woglom,

To C. H. Hoyt, Dr.

To tin roof, 86 ft. x 371/2 ft. 3225 ft. at IV^c $241.87

112 of 3 in. leader 11.20

85 ft. of copper gutter, 4s 6d 47.81

$300.88

WiUiamsburg, Dec. 16, 1847.

Mr. J. Lynch:

Please pay the above bill, being the amount for tinning

your houses on South Sixth St., and charge the same to

our account,

And much oblige yours,

Smith & Woglom."

(15) Ruff V. Webb, 1 Espinasse, 129.

(16) Hoyt V. Lynch, 2 Sauf. Sup. Ct. 328.



16 NEGOTIABLE INSTEUMENTS

§ 13. Promise or order must be unconditional. An in-

strument which carries on its face an obligation, upon

which the money will not be payable unless some speci-

fied event happens, would be of little value in business

before the condition happened, because it might never

happen, and even after the happening of the condition,

the fact the promise had thus become absolute would not

be disclosed on the paper. In consequence, although such

an instrument witnesses a perfectly valid contract, it is

not one which the custom of merchants clothed with the

quality of negotiability.

For example, Coleman gave Blake a paper, on which

was written the ordinary form of a promissory note signed

by Coleman, but on the back was written: "L. S. Blake,

or bearer is not to ask or expect payment of said note

until his, Coleman's old mill is sold for a fair price."

This indorsement turned what otherwise would have been

a promissory note into a common law contract (17). For

the same reason, the following order, which made a condi-

tion of its payment the production of the bank book, was

held uot a bill of exchange (18)

:

''Dover, Oct. 27, 1893.

$120.

Piscataquis Savings Bank.

Pay James Lawler, or order, one hundred and twenty

dollars, and charge to my account on book No. —
Witness J. N. Cushing.

The bank book of the depositor must accompany this

order."

(17) Blake v. Coleman, 22 Wis. 396.

(IS) White V. Cusliing, 88 Me. 339,
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Since the paper must be unconditional on Us face, a

promise to pay, if a certain event has already happened

before the note is delivered, is not a promissory note, al-

though the specified event had really occurred before the

making of the promise (19) . Nor will the subsequent hap-

pening of a named contingency make the instrument a bill

or note after that time. On its face the instrument is still

conditional. "An instrument payable upon a contingency

is not negotiable, and the happening of the event does not

cure the defect" (20).

§ 14. Promise or order to pay out of particular fund is

conditional. If A sells B a mine, and takes in payment a

written promise by B to pay ''out of the proceeds" of the

ore to be mined, such promise is clearly a contingent obli-

gation and not a note, because there may never be any

proceeds (21). So, if an employee draws an order on

his employer, directing a payment to be made out of the

salary to become due the employee, the order is not a

bill. The salary may never become due (22).

But if a depositor, having two accounts with a bank,

draws a check on the bank, ''Please pay A, or order, $100

and charge account No. 1," it is a negotiable instrument.

The order is not in terms conditional upon the existence

of money in the bank to the credit of the depositor, but is

an imperative direction to the bank to pay A, or order,

$100. The words "charge account No. 1," are simply an

indication to the bank of the account to which the check is

(19) Ames' Cases on Bills & Notes, Vol. II, 828.

(20) Neg. Inst. Law, sec. 4.

(21) Worden v. Dodge, 4 Denlo 159 (N. Y.).

(22) Josselyn v. Lacier, 10 Modern, 294, 317.
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to be charged after it is paid. The fact that the bank

might not pay the check, if the depositor's account was

not good, does not make the order conditional on its face,

and the face of the instrument is controlling in determin-

ing its negotiability.

§15. Same (continued). This rule is illustrated in

Eedman v. Adams (23), where the following order was

held a bill

:

''Castine, Jan. 5, 1860.

For value received please pay to order of G. F. and C.

W. Tilden forty dollars, and charge same against whatever

amount may be due me for my share of fish caught on

board schooner ''Morning Star," for the fishing season

of 1860. Yours etc.,

Frank R. Blake.

To Messrs. Adams & Co.

Accepted to pay.—Adams & Co."

The court said: *'The order requires the drawees to

pay to the order of G. F. and C. W. Tilden the sum of forty

dollars, absolutely and without contingency. A means of

reimbursement is indicated to the drawees in the words

appended, * and charge the same against whatever amount

may be due me for my share of fish, etc., ' but the payment

of the order is not made to depend upon his having any

share of fish, nor is the call limited to the proceeds

thereof.
'

'

An instrument in which A promises B **to pay $50 of the

$100 which I owe you" is not conditional upon the ex-

(23) 51 Me. 429.
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istence of the debt, for the face of the instrument assumes

its existence. It is very different from a promise to pay

$50 of the $100 I owe you, if I owe anything. Upon this

reasoning the following was held a bill:

''Mr. Brigham, Dear Sir: You will please pay Elisha

Wells $30, which is due me for the two-horse wagon bought

last spring, and this may be your receipt."

The order was an absolute one to pay a debt stated to be

due. If it in fact appeared that Brigham did not owe

the drawer of the order, still the order would be absolute

on its face (24).

§ 16. Statement of consideration does not make instru-

ment conditional. The statement of the consideration for

for which the instrument was given does not make it

conditional upon the consideration stated having been per-

formed. Thus in Mabie v. Johnson (25), in consideration

of a machine and a warranty thereof, of which warranty

there was in fact a breach when the note was delivered,

Johnson gave his note as follows:

''Guilford, Nov. 29, 1870.

For one Hinckley knitting machine warranted I

promise to pay J. H. Wells or bearer $30 one year from

date with use.'*

Part of the consideration was the warranty, which was not

fulfilled, yet this fact did not make the note conditional on

its face, and the instrument was held a promissory note.

(24) Wells V. Brigham, 6 Cush. 6.

(25) 8 Hun, 309 (N. Y.).
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The result would of course have been different, if the

paper had read, ''For one Hinckley knitting machine, if

as warranted, I promise, '

' etc.

Nor does the statement of a consideration to be per-

formed after the note is delivered, make it conditional

upon the consideration being performed. Again there is

nothing in the words of the note making it conditional.

Upon this ground the following instrument was held a

promissory note (26)

:

$300. ''Chicago, Mar. 5, 1887.

On July 1, 1887, we promise to pay D. Dalziel, or order,

the sum of three hundred dollars, for the privilege of one

framed advertising sign, size — x — inches, one end of

each of one hundred and fifty-nine street cars of the North

Chicago City Eailway Co., for a term of three months,

from May 15, 1887. Siegel, Cooper & Co."

The most striking example of the rule that to deprive a

negotiable instrument of its character as such, the condi-

tion must appear within its four corners, is the case of

Jury v. Barker (27), in which a note in this form—

"London, 29th Oct., 1857.

I promise to pay to Mr. J. C. Saunders or his order, at

three months after date, the sum of one hundred pounds,

as per memorandum of agreement.

Henry John Barker.

Payable at 105 Upper Thames Street, London."

(26) Siegel v. Chicago Banlj, 131 111. 569,

(27) Ellis, B. & E, 459.
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was held a promissory note. Tlie effect of the words *
' as

per memorandum of agreement '

' will not charge any pur-

chaser of the note with notice of the agreement referred

to or subject him to any defenses based upon its provi-

sions.

The N. I. L. (27a) codifies the rules applied in these

cases in these words:

Sec. 3. An unqualified order or promise to pay is un-

conditional within the meaning of this act, though

coupled with:

1. An indication of a particular fund out of which

reimbursement is to be made, or a particular account to

be debited with the amount ; or

2. A statement of the transaction which gives rise to

the instrument.

But an order or promise to pay out of a particular fund

is not unconditional.

§ 17. Promise or order must be certain in amount pay-

able at maturity. The defendant's written promise to

pay plaintiffs, or order, 13 pounds on demand for value

received with interest at 5 per cent. * * and all fines accord-

ing to rule" is not a promissory note, because of the un-

certainty as to the sum due on the instrument (28). A
stipulation for interest at a given rate, however, does not

make the sum payable uncertain; for, taking the data on

the face of the note, i. e., the date the principal sum is due,

(27a) The Negotiable Instruments Law will be abbreviated "N.

I. L." in this article.

(28) Ayrey v. Fearnsides, 4 Meeson & Welsby, 168.
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its amotmt, and the rate of interest, the amount of interest

payable at maturity is a mere matter of computation. T\e

same result follows if the promise is simply to pay interest,

without specifying a rate, for the legal rate is then pay-

able. It is true that if the instrument is not paid at

maturity, when, if ever, it will be paid is xmcertain, and

that in consequence the amount of interest finally payable

can not be ascertained from the instrument. This, how-

ever, is immaterial for the canon of certainty refers to the

maturity of the instrument. For the same reason it is held

that bills and notes specifying different rates of interest,

before and after maturity, are certain in amount. For

example the following is a valid note (29)

:

$100.
'

' Good Thunder, July 24, 1882.

For value received on or before the first day of January,

1884, 1, or we, or either of us, promise to pay to the order

of D. M. Osborne and Co. the sum of one hundred dollars,

at the office of Gebhard and Moore, in Mankato, with in-

terest at ten per cent, per annum from date until paid;

seven, if paid when due.

W.J. B.Crane."

§ 18. CJosts of collection and attorney's fees. On the

same principle, a stipulation to pay in addition to princi-

pal and interest, costs of collection and attorney's fees, if

the bill or note is not paid at maturity, does not affect its

negotiability. The sum payable at maturity is certain

(30).

(2*^) Smith V. Crane. 33 Minn. 144.

(30) Gara v. Louisville Banking Co., 11 Bush 180 (Ky.).
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§ 19. Instruments payable with exchange. An excep-

tion to the requirement of certainty is based upon the com-

mercial usage of making bills and notes jDayable at one

place, with exchange on another. This usage is recognized,

altliough its recognition is technically a violation of the

canon of certainty. Thus a note payable in St. Paul, Minn.,

**with current exchange on Xew York City" is good (31).

§ 20. Instruments payable in instalments. A bill or

note payable in instalments, for example, $100 in ten pay-

ments of $10 each every 30 days, is unquestionably certain

as to amount. So also is such an instrument Tvhich further

provides that, in case of a default in the payment of any

instalment, the whole amount shall at once become due.

Whether such a stipulation for accelerating payment

makes the instrument uncertain as to time of payment will

be considered below. The X. I. L. thus states the law

:

Sec. 2. The sum payable is a sum certain within the

meaning of this act, although it is to be paid

:

1. With interest ; or

2. By stated instalments; or

3. By stated instalments, with a provision that upon

default in payment of any instalment or of interest, the

whole shaU become due ; or

4. With exchange, whether at a fixed rate or at the

current rate ; or

5. With costs of collection or an attorney's fee, in ease

payment shall not be made at maturity.

(31) Hastings v. Thompson, 54 Minn. ISi
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§ 21. Promise or order must be certain as to the time

of payment. There is a literal compliance with this rule

in the ordinary bill or note payable '

' on Jan. 1, 1909, '
' or

^'10 days after date." The familiar case of negotiable in-

struments payable on demand is an exception based on

business usage. Notwithstanding the uncertainty of the

time of death, a promise in this form :

'

' Thirty days after

death, I promise to pay Cornelius Carnwright $1500, with

interest," is held a promissory note (32). So also, an in-

strument payable at the maker's option on or before a

day named (33), or ''within one year after date" (34) is

a promissory note. Further, a note for a specified sum
payable in instalments, the size of which depends upon

the maker's option, is negotiable paper. For example the

following was held a promissory note in Cooke v. Horn

(35):

£170. • ''25th April, 1872.

We promise to pay M. H. Cooke and Co. £170, with inter-

est thereon at the rate of 5 per cent, per annum, as follows

:

the first payment, to wit, £40 or more, to be made on the

1st Feb., 1873, and £5 on the first day of each month fol-

lowing, until this note and interest shall be fully satisfied.

And in case default shall be made in payment of any of the

said instalments, the full amount then remaining due in

respect of the said note and interest shall be forthwith

payable. '

'

Such an instrument, it is said by the court, is no more un-

(32) Carnwright v. Gray. 127 N. Y. 92.

(33) Mattison v. Marks. 31 Mich. 421.

(34) Leader v. Plaiite, 0.'') Me. 339.

(35) 29 Law Times Reps. 369.
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certain as to the time of payment than a note payable **on

or before" a given date. The time within which, at the

latest, the note must be paid is described in it. Again, a

bill or note payable in instalments, with a provision that

upon default in the payment of any instalment the whole

sum shall become payable, is held for the same reason as

in Cooke v. Horn to be sufficiently certain as to the time of

payment (36). On the other hand, the following instru-

ment is held not to be a note:

*'For value received, I promise to pay Oliver James

Rice or order the sum of $1500 when he is 21 years of age

with interest from date. (Sgd.) Rachel G. Rice. (Dated)

Mount Morns, Jan. 1, 1890,"

because Oliver might never attain his majority (37). A
rule which would state the effect of these decisions would

have to read something like this : A negotiable instrument

must be (a) payable on demand, or (b) payable not later

than a particular day fixed either in the instrument or with

reference to the happening of an event certain to happen,

or (c) payable after demand at a date fixed as in (b).

§ 22. Instruments payable on demand.

*'An instrument is payable on demand: (1) Where it is

expressed to be payable on demand, or at sight, or on pre-

sentation; or (2) in which no time of payment is ex-

pressed" (38).

Thus, a bill or note is sufficient which specifies no day of

payment, because by construction it is payable on demand.

(36) Carlon v. Kenealy, 12 Meeson & Welsby, 139.

(37) Rice v. Rice, 60 N. Y. Supp. 97.

(38) Neg. Inst. Law, sec. 7.
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But a negotiable instrument must not specify a date of

payment, and at the same time give the holder the right

to mature the instrument at any time. The specified date

of payment precludes the construction that the instrument

is payable on demand. For example, an instrument pay-

able five years after date, with a provision that the holder

could at his option at any time before maturity enter judg-

ment against the maker for the full amount, is not a

promissory note (39). The same reasoning has been ap-

plied to instruments in the form of promissory notes pay-

able on a day named, which contained this stipulation:

*
' The makers and indorsers of this obligation further ex-

pressly agree that the payee, or his assigns, may extend,

the time of payment thereof from time to time indefinitely

as he or they may see fit.
'
' The courts refuse to treat such

a jiote as payable on demand after the day named, al-

though such seems to be its effect, and hold that it is not

negotiable paper (40). A bill or note, then, unless it falls

within the definition of a demand instrument, may not

give the holder a right to make it payable at his option.

It should be noted that this proposition is not inconsistent

with the rule previously stated (§21) that a note may be

made payable on or before a specified date at the maker's

option; or if payable in instalments, that it may become

due upon the failure to pay one instalment. In neither of

these cases is it the holder's option which makes the in-

strument payable in advance. The N. I. L. provides

:

(39) Wisconsin Yearly Meeting v. Babler, 115 Wis. 289. See also

Commercial Bank v. Consumers' Co., 16 App. Cases (D. C.) 186; Louis-

ville Co. V. Gray, 123 Ala. 251.

(40) Woodbury v. Roberts, 59 Iowa, 348.
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Sec. 4. An instrument is payable at a determinable

future time, within the meaning of this act, which is ex-

pressed to be payable

:

(1) At a fixed period after date or sight; or

(2) On or before a fixed or determinable future time

specified therein; or

(3) On or at a fixed period after the occurrence of a

specified event, which is certain to happen, though the

time of happening be uncertain.

§ 23. Promise or order must be to pay money. Thus,

a written contract, ''T'wo years from date for value re-

ceived, I promise to pay J. S. King or bearer one ounce of

gold," is not a promissory note. U'nminted gold is not

money (41) . For the same reason a promise to pay $2180

in bank checks is not a note (42). An instrument made in

Michigan payable in Canada in Canadian money is a

promissory note (43), but an instrument made in New

York and payable there in Canadian money is not a prom-

issory note (44). These two cases show that a bill or note

may be made payable in the money of any countrj^, but the

money designated must be that of the country where the

paper is payable. The reason for this rule lies in the defi-

nition of money. Money is legal tender, i e., that which by

law is tenderable for debts. While Canadian money is

legal tender in Canada, it certainly is not in New York.

In New York it is a commodity. But a note payable in the

United States, containing a promise to pay 10,000 francs

(41) Roberts v. Smith, 58 Vt. 492.

(42) National Bank v. National Bank, 84 Tex. 40.

(43) Black v. Ward, 27 Mich. 191.

(44) Thompson v. Sloan, 23 Wend. 71.



28 NEGOTIABLE INSTEUMENTS

in the money of tlie United States, is negotiable. Al-

though the amount payable is expressed in foreign money,

the medium of payment is legal tender of the United

States (45). Even if the instrument did not expressly

provide for payment in United States money, the result

should be the same, for, by implication, the instrument is

payable in the legal tender of the country where it is pay-

able. For example, a note containing a promise to pay

10,000 francs, payable in the United States, is by implica-

tion payable in money of the United States: ''10,000

francs" is the measure of the amount payable, rather than

an indication of the medium of payment (46).

§ 24. Current funds. A bill or note which indicates the

medium of payment by any phrase which according to

mercantile usage means money, is negotiable. Of such

phrases those in most common use are ''currency," and

"current funds." For example, the following certificate

of deposit is payable in money, and therefore is a promis-

sory note (47)

:

"The 1st National Bank, Dexter, Me.,

Jan. 6, 1897.

Olivia Hodge has deposited in this bank $560 payable

in current funds to the order of herself on return of this

certificate properly indorsed. Int. at 3% per annum if on

deposit six months.

C. N. Sawyer, Cash."

(45) Thompson v. Sloan, note 44, above.

(46) Thompson v. Sloan, note 44, above; Hogue v. Williamson, 85

Tex. 553.

(47) Hatch v. Bank, 94 Me. 348.
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§25. Particular kind of money. The N. I. L. (48)

provides that a bill or note may *' designate a particular

kind of current money in which payment is to be made. '

'

This means simply that a particular kind of legal tender,

such as gold eagles, or copper cents, may be prescribed as

the medium of payment.

§ 26. Bill or note must order or promise payment of

money only. A promise to pay A or order $100, and to

deliver to him or order a horse on Jan. 1 is not a note. Nor
is a promise either to pay A or order $100, or to deliver a

horse on Jan. 1, at the promisor's option, a promissory

note. But a promise to pay A or order either $100, or, at

his option, to deliver to him a horse, is a promissory note.

In the first case there is a promise to do something in addi-

tion to the payment of money. In the second, the promise

to pay mone> is conditional upon the promisor's exercis-

ing his option. In the third, the promise to pay money is

absolute, and, in case the holder elects to take money, the

promisor is bound to deliver nothing in addition. An
example of the third case is Hodges v. Shuler (49) where

the court held the following instrument a promissory note

:

''Rutland and Burlington Eailroad Company.

No. 253. $1,000.

Boston, April 1, 1850.

In four years from date, for value received, the Rutland

and Burlington Eailroad Company promises to pay in

Boston, to Messrs. W. S. & D. W. Shuler, or order $1000,

with interest thereon, payable semi-annually, as per in-

(48) Sec. 6, subd. 5.

(49) 22 N. Y. 114.
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terest warrants hereto attached, as the same shall become

due ; or upon the surrender of this note, together with the

interest warrants, not due, to the treasurer, at any time

until six months of its maturity, he shall issue to the holder

thereof ten shares in the capital stock in said company in

exchange therefor, in which case interest shall be paid to

the date to which a dividend of profits shall have been

previously declared, the holder not being entitled to both

interest and accruing profits during the same period.

T. FoUett, President.

Sam. Henshaw, Treasurer."

It seems clear that recitals in an instrument, that col-

lateral security for it has been given and authorizing the

sale of the collateral (50), or authorizing the entry of a

judgment by default against the maker, in case of non-pay-

ment (51), or waiving the benefit of exemption laws (52),

do not encroach upon the rule just stated, or any of the

other rules we have discussed. The N. I. L. says

:

Sec. 5. An instrument which contains an order or

promise to do any act in addition to the payment of money

is not negotiable. But the negotiable character of an in-

strument otherwise negotiable is not affected by a provi-

sion, which:

1. Authorizes the sale of collateral securities in case

the instrument be not paid at maturity; or

2. Authorizes a confession of judgment if the instru-

ment be not paid at maturity; or

(50) Valley Bank v. Crowell, 148 Pa. St. 284.

(51) Osborn v. Hawley, 19 Ohio, 130.

(52) Zimmerman v. Anderson, 67 Pa. St. 421.
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3. "Waives the benefit of any law intended for the ad-

vantage or protection of the obligor; or

4. Gives the holder an election to require something

to be done in lien of payment of money.

But nothing in this section shall validate any provision

or stipulation otherwise illegal.

§27. Certainty of parties: Requisite parties. It is

impossible to conceive of a promissory note without a

maker, i. e. a promisor, and a payee to whom the promise

runs ; or of a bill of exchange without a drawer who writes

the order, a drawee to whom the order is directed, and a

payee in whose favor it is drawn. A note presupposes two

parties and a bill three. However, the formal validity of

a bill or note is not affected by the fact that one person is

designated upon its face in more than one of the several

capacities. Nothing is more common in business than

making a note payable to the maker's order. In such a

case, of course, the payee could not bring an action against

himself as maker. But, in respect of form, the note is

valid, and, when it is transferred to a second person, the

instrument becomes an enforceable obligation. So, in the

case of a bill drawn payable to the drawer. Although

no obligation arises on the instrument in favor of the payee

against himself as drawer, upon a transfer of the instru-

ment to a third person the drawer becomes liable as such

to the transferee. In like manner the same person may be

designated as drawee and payee in the instrument. Here

again the drawee's acceptance, or promise to pay, obvi-

ously puts him under no duty to himself as payee. But,
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upon a transfer to a third person, the acceptance becomes

operative.

The N. I. L. (53) provides that a negotiable instrument

**may be drawn payable to the order of: (1) A payee who

is not maker, drawer or drawee: or (2) the drawer or

maker; or (3) the drawee."

§ 28. Same (continued). Upon the same principle, an

instrument in which the same person is named as drawer,

payee, and drawee, is sufficient in point of form, but is of

course inoperative until transferred. Thus an indictment

for forging the name of J. M. Stevenson to the following

instrument, describing it as a bill of exchange, was held

sufficient to sustain a conviction (54)

:

**Three months after date pay to the order of myself

eight hundred and fifty dollars, value received, and charge

the same to the account of your obedient servant, J. S.

Butterick. To J. S. Butterick, Sterling, Mass." (On the

face) : "Payable at the Lancaster N. Bank, J. S. Butter-

ick." (Indorsed): "J. S. Butterick." "J.M.Stevenson."

Whether such an instrument is a bill of exchange or a

promissory note is a different question. Although in form

a bill, it seems that, since the only obligation arising upon

it is from Butterick to the holder, it is in substance a prom-

issory note. In the case before us the court said that the

paper might have been described as a promissory note.

The view of the court is adopted by the N. I. L. (55)

:

(53) Sec. 8.

(54) Commonwealth v. Butterick, 100 Mass. 12.

(55) Sec. 17, subd. 5.
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'
' Where the instrument is so ambiguous that there is a

doubt whether it is a bill or note, the holder may treat it

as either at his election." Again, the Law says (56)

:

'
' When, in a bill, drawer and drawee are the same per-

son . . . the holder may treat the instrument at his

option either as a bill of exchange or a promissory note.'*

§ 29. Certainty of parties: Maker or drawer. The

person who is the maker of a note or drawer of a bill is

indicated by his signature thereto. The instrument "must

be signed by the maker or drawer" (57). If there is no

signature by the maker or drawer, the instrument is not a

bill or note (58). Subscription, i. e., signing at the end is

not required. Thus ''I, John Smith, promise to pay A or

order, $100 on demand," is John Smith's note, if the name

"John Smith" in the body of the instrument is intended

by him as his signature (59).

Any written symbol or mark is a sufficient signature, for

example "1, 2, 8," provided the maker intended to bind

himself by the figures as his signature (60) . It follows that

"one who signs in a trade or assumed name will be liable

to the same extent as if he had signed in his own name"

(61).

But, '
* no person is liable on the instrument whose signa-

ture does not appear thereon" (62) . Thus Kowlestone, al-

(56) Neg. Inst. Law, sec. 130.

(57) Neg. Inst. Law, sec. 1.

(58) Stoessiger v. Ry. Co., 3 Ellis & B. 549.

(59) Taylor v. Dobbins, 1 Strange, 399.

(60) Brown v. Bank, 6 Hill, 443.

(61) Neg. Inst. Law, sec. 18.

(62) Neg. Inst. Law, sec. 18.
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though "Walker was admittedly acting as agent for him to

the knowledge of Siffkin, was not liable on the following

note (63)

:

''Two months after date, I promise to pay J. Siffkin or

order 300 pounds for value received. (Sgd) Thos.

Walker."

And conversely, if Walker were sued on the instrument,

his agency would be no defence because he has made it his

note by signing it as maker (64).

§30. Same: Signatures of agents. Let us suppose,

however, that Walker had added the word ''agent" after

his signature, would this discharge Walker from liability

on the note? Would it make his principal, Eowlestone,

liable thereon? The second question we may dismiss at

once with a negative. Under no circumstances could

Eowlestone be held on a note which had not been signed in

his name, either by him in person or by his authorized

agent (65). The first question depends for its answer

upon whether or not the holder of the instrument knew

that Walker was acting as agent and did not intend to bind

himself. If the holder did know this, then, according to

the later authorities, the signature "Walker, agent,"

would not bind Walker. But if the holder did not know

of these circumstances, Walker would be bound. The mere

addition of the word "agent" after Walker's signature,

however, would not by itself notify the holder of Walker's

intention not to be bound. The word is treated by the

(63) Siffkin v. Walker, 2 Campbell, 308.

(64) Leadbitter v. Farrow, 5 Maule & S. 345.

(65) Manufacturer's Bank v. Love, 13 N. Y. App. Div. 561,
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courts as of no more effect than a word or phrase added

by way of more complete description of the signer, as for

example, ''of Madison, "Wis.," ''Instructor in X College."

'
' Conductor on X Railroad, '

' etc. In Keidan v. Winegar

(66) the plaintiff took a note from the defendant for a

debt due to plaintiff from defendant's principal, both

parties treating the obligation as that of the principal.

The note was in this form:

"Dec. 22, 1887. 90 days after date, I promise to pay

to the order of Geo. Keidan $336.96 at the Old Nat. Bank

of Grand Eapids, Mich., value received, with interest at

the rate of 6% per annum until paid. (Sgd) W. G. Wine-

gar, Agt."

It was held that Winegar was not liable.

In First National Bank v. Wallis (67), however, a note

in the form below was held to be the note of Wallis and

Smith, notwithstanding the form of the signature and the

marginal writing, it not appearing that the plaintiff took

the instrument knowing that Wallis and Smith intended

to bind the corporation and not themselves.

"Wallis Iron Works

"Jan. 20, 1893.

'
' Three months after date, we promise to pay to the or-

der of H. Stentzer & Co. $100 at the 1st National Bank of

Jersey City, value received.

"Wm. T. Wallis, President,

"George T. Smith, Treasurer."

(66) 95 Mich. 431.

(67) 150 N. Y. 455.
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The words ''President" and ''Treasurer" were consid-

ered as mere words of description or identification. The

"Wallis Iron Works" in the margin was not considered

significant, because any one might use one of the Iron

Company's blank forms.

§ 31. Same (continued) . The questions arising upon

irregular forms of signatures by agents are difficult, the

decisions are conflicting, and the only safe course is to use

an unquestioned mode of signature. Examples of signa-

tures which undoubtedly bind the principal X, whether

individual or corporation, and not the agent. A, are:

*'X by A;" "A for X;" "by authority of X, A;" "X, by

A, agent;" **X, by A, president;" etc. Of course the

agent may sign his principal's name without adding his

name.

If the agent signs in his own name simply, we have seen

that he, and he only, is bound. But if the agent signs for

his principal in proper form, the principal is the only per-

son who can be held on the instrument. If the agent signs

for his principal in proper form to bind him, but is not

authorized to sign, the principal is not bound. Is the agent

liable? Obviously he can not be held on the bill or note

because it does not bear his signature as maker. He is,

however, liable to the person he has misled for the result-

ing damage, if any, in an action upon his warranty of

authority (68). The provisions of the N. I. L. are as

follows

:

Sec. 19. The signature of any party may be made by a

(68) White v. Madison, 26 N. T. 117.
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duly authorized agent. No particular form of appoint-

ment is necessary for this purpose; and the authority of

the agent may be established as in other cases of agency.

Sec. 20. Where the instrument contains or a person

adds to his signature words indicating that he signs for

or on behalf of a principal, or in a representative capacity,

he is not liable on the instrument if he was duly author-

ized ; but the mere addition of words describing him as an

agent, or as filling a representative character, without dis-

closing his principal, does not exempt him from personal

liability.

These sections have not changed the law as above set

forth, but merely codify it (69).

§ 32. Certainty of parties: Payee.

''Where the instrument is payable to order, the payee

must be named or otherwise indicated therein with rea-

sonable certainty" (70).

Thus, the following paper was held not to be a

check, no payee being named: ''Lansing State Savings

Bank of Lansing. Pay to the order of $970.

(Sgd.) John E. Gordon" (71). And an instrument in the

form of a note payable to "Charles E. A\Tiitesell and others

or order" is not a note because the payees are not certain

(72).

If the payee is designated in the instrument, the mode

(69) Megowan v, Peterson, 173 N. T. 1.

(70) Neg. Inst. Law, sec. 8.

(71) Gordon v. Bank, 133 Mich. 143.

(72) Gordon v. Anderson, 83 Iowa, 224.
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of designation, if reasonably certain, is immaterial. Thus,

the payee may be described by a name other than his usual

name or his trade name. In Willis v. Barrett (73), Eliza^

beth Willis was allowed to recover as payee on a note

payable to Elizabeth Willison, upon proof that she was

the person described by the name on its face. And an in-

strument in the form of a note payable to *'F. B. Bridg-

man's estate'* was held to be a note sufficiently designat-

ing Bridgman's executor as payee (74). Upon the same

principle a bill or note payable to **X, cashier" is presum-

ably payable, not to X, but to the bank of which X is cash-

ier. Business usage makes the words **X, cashier" mean

the bank of which he is an officer (75). The same rule of

interpretation is applied to a note payable to any fiscal

officer of a bank or corporation. The N. I. L. says:

See. 42. AVhere an instrument is drawn or indorsed to

a person as ** Cashier" or other fiscal officer of a bank or

corporation, it is deemed prima facie to be payable to the

bank or corporation of which he is such officer, and may
be negotiated by either the indorsement of the bank or

corporation, or the indorsement of the officer.

§ 33. Fictitious payees. Suppose, however, the name
used in a note is not intended by the maker to designate

any person bearing that name, or any other person, but

that the maker intends to indorse and issue the note him-

self. Such a note might well be treated as payable to him-

(73) 2 Starkie, 29.

(74) Shaw V. Smith, 150 Mass. 166.

(75) First National Bank v. Hall, 44 N. Y. 305.
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self by the fictitious name, but the law seems to be that

such a note, when indorsed by the maker, is treated as

payable to bearer. The rule is thus stated in Sec. 9, subd.

3 of the K I. L.:

* * The instrument is payable to bearer . . . when it

is payable to the order of a fictitious or non-existing per-

son, and such fact was known to the person making it so

payable. '

*

The reason for the rule very clearly appears to be

that if the instrument were treated as payable to order^ its

indorsement and transfer by the maker, who is not named

as payee, would not pass title to the instrument, and the

transferee would get no rights on the instrument. Thus

the maker by transferring the note would be perpetrating

a fraud upon the transferee. To avoid this result the in-

strument is treated as payable to bearer. If the maker

supposed that the name in the note designated a particular

individual, and intended it to be payable to the person

whom he supposed he had designated, but in fact the name

did not designate any particular individual, the note is not

payable to bearer, and the maker is not liable on the note,

if it is negotiated. For example, in Minet v. Gibson (76),

Livesey & Co. drew a bill of exchange on defendant pay-

able to ''J. White." The defendant accepted the bill.

*'J. White" was not intended to designate any person,

and this was known to the defendants. Livesey & Co. then

indorsed the bill to the plaintiffs. It was held that the

defendants were liable on the bill. It was no defense that

(76) 3 Term Rep. 481.
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the bill had not been indorsed by ''J. White," because the

acceptor knew that '* J. White" was, as the N. I. L. says,

"a fictitious or non-existing person." In Shipman v.

Bank (77) the plaintiff's clerk prepared checks payable

to a name which was not intended by the clerk to designate

any person, but the plaintiff when he signed them supposed

there was a person designated by the name. The clerk

indorsed the name on the checks and they were paid by

the defendant bank out of plaintiff's account. It was

held that the plaintiff could recover the amount of the

checks from the bank. The plaintiff did not know that

the payee ''was a fictitious or non-existing person."

§ 34. Alternative payees. Before the enactment of the

Negotiable Instruments Law it was held that an instru-

ment payable to *'A or B, or order" was not a bill or note,

an uncertainty as to the payee existing because of the op-

tion of the maker or acceptor to pay either one or the other.

But the N. I. L. provides that a bill or note may be payable

to '
' One or some of several payees" (78) . Of course, there

would be no objection to an instrument payable to several

jointly, as to A, B, and C, because here the payee of the

obligation is the group as a unit (79).

§ 35. Successive holders of office as payees. An in-

strument payable to ''A, executor of B's estate and his

successors," or to *'A, treasurer of the B corporation and

his successors" is negotiable. Although it may be un-

certain who will be the holder of the office when the instru-

ment becomes payable, there can not be more than owe

(77) 126 N. Y. 318.

(78) Sec. 8, subd. 5.

(79) Sec. 8, subd. 4.
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person at any given time who is payee of tlie instrument,

and the paper describes him with reasonable certainty.

Accordingly the N. I. L. (80) provides that a bill or not

9

may be payable to **the holder of an office for the time

being.'* This sub-section, however, does not apply to in-

sti'uments payable to the officers of unincorporated associ-

ations, for in such associations there are no * * offices.
'

' In

consequence, an instrument payable to **A, treasurer of

X Society [unincorporated] or his successors," must be

treated either as payable to A, the words "treasurer,"

etc., being disregarded, in which event it is a valid nego-

tiable instrument (81) ; or as payable to whomever happens

to be the treasurer at the time of payment, in which event

it is uncertain as to payee, and so not a bill or note (82).

The former construction seems the more reasonable.

§ 36. Certainty of parties : Drawee. A bill is an order

** addressed by one person to another" (83). "A bill

may be addressed to two or more drawees jointly, whether

they are partners or not ; but not to two or more drawees

in the alternative or in succession" (84). ''Where the

instrument is addressed to a drawee, he must be named or

otherwise indicated therein with reasonable certainty"

(85).

(SO) Sec. 8 (6).

(SI) Patton V. Melville, 21 TT. C. Q. B. 263.

(82) Cowie V. Sterling, 6 Ellis & B. 333.

(83) Neg. Inst. Law, sec. 126.

(84) Xeg. Inst. Law, sec. 128.

(85) Neg. Inst. Law, sec. 1, subd. 5.

V©1, VJT—

K
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Thus tlie following for want of a drawee is not a bill

(86):

$2771.62. ''Montevallo, June 1, 1858.

Ten months after date pay to the order of John S. Storrs,

two thousand seven hundred and seventy-one and 62/100

dollars, value received, and charge to account of

To , Mobile, Ala. D. E. Watrous."

The decision ought to be the same even if
^

' To ,

Mobile, Ala.," had not appeared in the corner of the in-

strument, where the name of the drawee usually appears,

and there are cases so holding (87). In Peto v. Reynolds,

it was held that if a third person promised to pay such a

defective bill, the promise of the third person made the

instrument his promissory note. The promise was not an

acceptance, because only a bill can be accepted; and the

instrument was not a bill, because not addressed to a

drawee.

§ 37. Same (continued) . Notwithstanding these cases

and the undoubted soundness of their reasoning, it is held

that an order in the form of a bill of exchange, in which

no drawee is designated, is in effect an order drawn on the

drawer himself, and that he is liable on the instrument

either as drawer of a bill or as maker of a promissory note

(88). These decisions, however, are indefensible: the

signer of the order is not liable as drawer of a bill, because

there is no bill for want of a drawee; he is not liable as

(86) Watrous v. Halbrook, 39 Tex. 573.

(87) Forward v. Thompson, 12 U. C. Q. B. 103; Peto v. Reynolds,

9 Exchequer, 410.

(88) Almy v. Winslow, 126 Mass. 342; Funk v. Babbitt, 156 111. 408.
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maker of a note, because the instrument contains no

promise on his part to pay. These cases are based on a

supposed analogy between a bill which is not addressed to

a drawee, and an instrument in which the same person is

designated as drawer and drawee. In the latter case the

instrument is a valid bill in point of form, and, if the

drawer refused to accept as drawee, he is liable as drawer

because the instrument has been dishonored by non-ac-

ceptance (89). The case is like Commonwealth v. Butter-

ick (90), and the instrument is in substance a note (91).

But not only must the instrument be addressed to a

drawee, in addition he must be named or designated with

reasonable certainty. If the name of the drawee is not

used, a trade name or any reasonably certain description

may be. Thus the designation in the following bill is suffi-

cient (92)

:

''Mobile, Nov. 16, 1867.

Steamer C. W. Dorranee and owners will please pay W.

B. Seawell & Co. twenty-two hundred dollars -^nd charge

the same to the account of yours, etc.

E. Swan.

(Across the face) St'r Dorranee, per G. M. McConico,

agent. (Indorsed) Pay R. Swan, or order, without re-

course on us. W. B. Seawell.

R. Swan.

Pay James M. Brainard, or order. '*

(89) Allen v. Assurance Co., 9 C. B. 574.

(90) § 28, above.

(91) Sec. 130, Neg. Inst. Law and §28, above.

(92) Alabama Coal Co. v. Brainard, 35 Ala. 476.
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It is even held that writing an address on the instru-

ment, which appears to be a designation of the place of

payment rather than a description of the person to pay,

may he interpreted as a mode of designating the person

there residing, or doing business, as the drawee. Thus

John Morson & Co. was held drawee of an instrument ex-

pressly naming no drawee, but addressed, '*At Messrs.

John Morson & Co." (93). The same interpretation was

applied to instruments addressed '* Payable at No. 1 Wil-

mot Street, Opposite the Lamb, Bethnal Green, London'*

(94); and ''General Provision Warehouse," etc. (95).

§ 38. Negotiable instrument must be payable to order

or bearer. Even if an instrument conforms to all of the

foregoing requirements, it is not negotiable unless it is

payable to order or to bearer.

§ 39. Order instruments.

*'An instrument is payable to order when it is drawn

payable to the order of a specified person or to him or

his order" (96).

In the language just quoted, the N. I. L. thus fully

recognizes the usual form of bills, notes, and checks pay-

able to order, which are ''Pay A, or order," and "Pay to

the order of A." But it is thought that the N. I. L. does

not exclude the use of any other appropriate expressions

indicating an intention to make the instrument payable to

the payee's order. For example the following would seem

to be a negotiable note : "On demand I promise to pay A

(93) Shuttleworth v. Stevens, 1 Campbell, 407.

(94) Gray v. Milner, 8 Taunton, 739.

(95) Regina v. Hawkes, 2 Moody Crown Cases, 60.

(96) Neg. Inst. Law, sec. 8.
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$100. This note is negotiable. (Sgd) X" (97). Before

the N. I. L. instruments payable to *'A, or assigns" were

held negotiable (98) ; but under the N. I. L. a contrary rul-

ing has been made (99). The later decision seems prefer-

able, apart from the N. I. L., because, as we shall see, an

assignment is verj^ different from an indorsement, and an

assignee stands in a different position from an indorsee.

§ 40. Bearer instruments.

''The instrument is payable to bearer: (1) WEen it is

expressed to be so payable; or (2) when it is payable

to a person named therein or bearer; or . . . (4) when

the name of the payee does not purport to be the name of

any person" (100).

Thus, by the words of the N. I. L. an instrument read-

ing ''Pay to bearer" or "Pay to A, or bearer" is nego-

tiable. But a note payable to "the bearer, A" is not

(101). In such a case the word "bearer" is used in addi-

tion to the payee's name further to describe and iden-

tify him. For a similar reason the following note was
held payable to order and not to bearer (102)

:

"Due the bearer hereof, £3, 18s, lOd., which I promise

to pay to Abraham Thompson, or order, on demand, as

witness my hand, this 22d 11th month, 1803.

( Signed ) Jordan Cock. '

'

(97) See Raymond v. Middleton, 29 Pa. St. 529; Stadler v. Bank,
22 Mont. 190.

(98) Brainerd v. R, R„ 25 N. Y. 496.

(99) Zander v. Trust Co., 78 N. Y. Supp. 900.

(100) Neg, Inst. Law, sec. 9.

(101) Bloomingdale v. Bank, 68 N. Y. Supp. 35.

(102) Cock V. Fellows, 1 JoIiBS. 143.
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The use of tlie word bearer is not necessary. Any word or

phrase of equivalent significance is sufficient. Thus a. note

payable to ''M. Owens, or holder" is payable to bearer

(103).

§ 41. Same: Payee not a person. If the designation

of the payee does not purport to designate an individual,

the instrument is payable to bearer. Before the N. I. L.,

the cases in which this rule was applied were cases where

the designation of the *

' impersonal payee '

' was followed

by words of negotiability, i. e., order or bearer. For ex-

ample, instruments payable to "bills payable, or order"

(104), and to "the order of 1658" (105), were held pay-

able to bearer. Checks payable to
'

' the order of cash" are

familiar examples of this kind of bearer paper. The

reason given by the courts for the rule was that the words

of negotiability show an intention that the paper shall be

transferable, and, since indorsement by the "impersonal

payee" is impossible, the instrument must be interpreted

as payable to bearer and transferable without indorsement.

If that is the reason for the rule, it would not be applicable

where the words "order" or "bearer" were omitted.

Though the language of the N. I. L. is broad enough to

cover instruments in which words of negotiability do not

appear, it is not believed that it was intended to make such

instruments negotiable.

§ 42. Date of instrument. The only purpose of a date

is to fix the time of payment. In an instrument payable

on a specified day, e. g., Jan. 1, 1910, the date fulfills no

(103) Putnam v. Crymes, 1 McMullan's Law Rep. (S. C.) 9.

(104) Mechanics' Bank v. Straiton, 3 Keyes, 3G5 (N. Y.).

(105) Willets V. Bank, 2 Duer, 121 (N. Y.).
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office; but in a note payable after date, e. g., "30 days after

date," the date written on the instrument fixes the day of

payment. Since the only purpose of the date is that indi-

cated, the maker may regulate the day of payment by

dating the instrument ''back" or "ahead." Tlius, if on

Jan. 1, 1910, he issued his note dated "Dec. 1, 1909," pay-

able "three months after date," it would be payable March

1, and not April 1, 1910. If the same instrument were

dated Feb. 1, 1910, it would be payable May 1, 1910; and

the instrument in such a case would be the valid obligation

of the maker or drawer from the day of its issue on Jan. 1,

notwithstanding it bore date a month later (106). If an

instrument payable "three months after date" is issued

undated, it is payable three months after the day of its

issue (107). If such an instrument is issued on Jan. 1,

1910, but is dated by mistake "Jan. 1, 1909," the instru-

ment is nevertheless payable three months after the day

of its issue, i. e., April 1, 1910 (108).

The N. I. L. sums up the rules on this subject as follows

:

Sec. 6. The validity and negotiable character of an in-

strument are not affected by the fact that: (1) It is not

dated. . . .

Sec. 17. (3) Where the instrument is not dated, it will

be considered to be dated as of the time it was issued.

Sec. 11. Where the instrument, or an acceptance, or

any indorsement thereon is dated, such date is deemed

(106) Pasmore v. North, 13 East, 517.

(107) Seldonridge v. Connable, 32 Ind. 375. As to the right of a

holder to fill in the date in such a case, and the rights of the parties

where a wrong date is inserted, see §§ 53-55, below.

(108) Almich v. Downey, 45 Minn. 460.
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prima facie to be the true date of the making, drawing,

acceptance, or indorsement as the case may be.

Sec. 12. The instrument is not invalid for the reason

only that it is ante-dated, or post-dated, provided this is

not done for an illegal or fraudulent purpose. The person

to whom an instrument so dated is delivered acquires the

title thereto as of the date of delivery.

§43. Value received. The phrase "value received,"

or *^for value received," so frequently inserted in prom-

issory notes is not essential, and adds nothing to the force

and effect of the instrument (109).

§ 44. Bills and notes defined. A recapitulation of the

formal requisites of a bill and of a note in definitions

would give us the following:

*'A bill of exchange is an unconditional order in writing

addressed by one person to another, signed by the person

giving it, requiring the person to whom it is addressed to

pay on demand or at a fixed or determinable future time a

sum certain in money to order, or to bearer" (110).

*'A negotiable promissory note is an unconditional

promise in writing made by one person to another, signed

by the maker, engaging to pay on demand, or at a fixed or

determinable future time, a sum certain in money to order,

or to bearer" (111).

(109) Neg. Inst. Law, sec. 6 (2).

(110) N. I. L., sec. 126.

(111) N. I. L., sec. 184.
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CHAPTER m.

INCEPTION. CONSIDERATION. ACCEPTANCE.

Section 1. Inception op Instrument as an Obligation.

§ 45. Intentional signing. An instrument in every

formal respect a completed promissory note or bill of ex-

change is of no legal effect, unless the maker or drawer

signed the paper intending to sign a bill or note. Thus, in

Walker v. Ebert (1), the defendant, a German unable to

read and write English, was induced by the payeas to sign

an instrument, in form a promissory note, in reliance upon

their false statements that it was a contract appointing the

defendant agent to sell a patent right. The payees sold

the instrument to the plaintiff, who knew nothing of the

fraud. It was held that the defendant was not liable. The

instrument, although complete in form, was not the de-

fendant's note and the plaintiff acquired nothing by his

purchase of the paper.

§46. Signing without reading: Carelessness. In such

a case, however, the defendant may have been so careless

in affixing his signature to a paper, the contents of

which he is ignorant, that it would be unjust to allow him

to escape liability to the innocent purchaser. When this

is true, the courts refuse to allow the apparent maker the

(1) 29 Wis. 194.
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defence that he did not intentionally sign the note in ques-

tion. Thus, in Chapman v. Rose (2), the defendant signed

a document in form a promissory note for $270 payable to

Miller, or bearer. The defendant, misled by the false state-

ments of Miller, supposed he was signing the duplicate of

an order for farm machinery, the original of which he had

delivered to Miller a few moments before. The paper hav-

ing passed into the hands of an innocent purchaser, it was

held that the defendant was liable upon it. The court

deemed the conduct of the defendant so careless, in sign-

ing without reading when he might have done so, that it

was unjust to allow him to set up the defence that he did

not intentionally sign a note.

§ 47. Carelessness a question of fact. The question,

however, whether the defendant has been careless is one

of fact about which courts and juries may differ, although

there may be no dispute as to the rule of law. In Lewis v.

Clay (3), Clay affixed his signature to instruments in the

form of notes for upwards of $55,000 under the following

circumstances: Lord Neville, whom the defendant had

known intimately for some years, requested the defend-

ant, soon after he became of age, to sign certain docu-

ments as witness of Neville's signature thereto. The face

of the documents was covered with blotting paper, with

holes clipped out leaving places for the defendant's sig-

natures. Neville told the defendant that the documents

related to family affairs of a private nature, the contents

of which he would prefer the defendant not to see. The

(2) 56 N. Y. 137.

(3) 67 Law Jour., Queen's Bench, 224.
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defendant, believing the statements of Neville, signed his

name through the openings in the blotting paper. It was

held that the defendant was not liable to an innocent pur-

chaser of the documents. They were not the defendant 's

notes, nor did the court consider the defendant's conduct

was such as to make it unjust for him to set up that he

never intended to sign the notes.

§ 48. Intentional signing induced by fraud. The class

of cases we have been discussing should be carefully dis-

tinguished from cases where the maker intended to make

and sign the note upon which he is sued, but would not

have intended to sign had he known the true facts. In

Miller v. Finley (4), the defendant was induced to sign a

note for the price of a worthless patent right, which was

fraudulently represented by the payee to be a valuable in-

vention. The payee sold the note to the plaintiff, who
knew nothing of the fraud practiced upon the defendant.

It was held that the defendant was liable. His intention to

sign the note in dispute was unquestioned. He would not

have signed had he known that the patent was valueless,

but he did not know that fact and in consequence intended

to sign. Of course, in such a case the payee who practiced

the fraud could not recover upon the instrument, for the

reason that it would be unjust to allow him to enforce the

obligation and retain the proceeds, but not because the

note was not a valid negotiable instrument.

§49. **Delivery." In addition to the intentional sign-

ing of the instrument, something further is necessary to

give it an inception as an obligation. In order that the

(4) 26 Mich. 249.
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bill or note may have legal effect, it must have passed out

of the possession of the maker or drawer. A note found

among the maker's papers after his death imposes no

obligation upon him or his estate. But, if in any manner

a completed instrument passes out of the possession of

the signer into that of the payee or bearer, the instrument

imposes a legal obligation on the maker or drawer. The

mere involuntary parting with possession gives the in-

strument its inception as a bill or note. The inception of

the instrument may thus result from a theft or forcible

taking by the payee or bearer from the signer, or from

fraud or duress practiced by the former upon the latter,

as well as from an intentional delivery by the maker or

drawer.

§ 50. Position of fraudulent payee or bearer. The

payee or bearer, who has secured possession of the in-

strument by theft, fraud, duress, or under such circum-

stances, that, to his knowledge, the maker does not in-

tend the instrument to operate for the payee's benefit,

is not permitted personally to enforce it. This is not

because the stolen instrument is not the obligation of the

signer, but because the payee, in view of the manner

in which he secured the instrument is compelled on ob-

vious grounds of justice to hold it, or its proceeds, for

the defrauded signer. It would be profitless to permit

the thief to sue the maker on the note, when the maker

himself is entitled to recover from the thief either the in-

strument or any money which the thief has received upon

it.

§ 51. Position of payee in case of conditional delivery.
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Similarly, if the maker or drawer deliver the instrument to

the payee, upon condition that it shall not be enforced

except upon the happening of a certain contingency, it

is not enforceable by the payee until the condition is ful-

filled. Thus, in McFarland v. Sikes (5), the defendant

had delivered a promissory note for $300, payable to the

plaintiff, upon condition that the instrument was to be

returned when demanded. The defendant demanded the

instrument, but the plaintiff refused to return it and

brought action on the note. It was held that the plaintiff

could not recover. The real reason for the decision is that

were the plaintiff allowed to recover on the note, the

defendant could turn about and recover from the plaint-

iff for breach of his contract to return the note on demand.

The parties would then be, after two actions, in the same

position as if no recovery had been allowed in the first

instance.

That the reason why a payee or bearer cannot recover,

if he has obtained possession of a bill or note from the

maker or drawer by theft, or fraud, or duress, or upon

condition that he will not enforce it, is the one suggested,

and not that the instrument has not had an inception, is

made clear by the cases discussed below. In those cases,

had the paper not been the existing obligation of the

maker or drawer in the thief's hands, the thief's trans-

fer to the plaintiff would have vested no right against the

maker or drawer in the plaintiff; and the case would be

like the sale of a stolen watch which vests no rights in the

purchaser.

(5) 54 Conn. 250.
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§ 52. Position of innocent purchaser of the instrument.

If the thief, or fraudulent payee, or the payee who holds

the note subject to a condition, sells the instrument

to a purchaser who knows nothing of the wrong of the

payee, the purchaser is entitled to recover upon the instru-

ment from the maker. Thus, in Shipley v. Carroll (6) it

appeared that the defendant made and signed the note

in suit as a matter of amusement, with no design of de-

livering it to the payee, and that the payee stole the note

from the maker and sold it to the plaintiff, who had no

notice of the theft. It was held that the note was an

obligation of the maker's, and that the plaintiff who

bought the note innocently was guilty of no wrong, or

breach of duty, or injustice in enforcing it. In Clark v.

Johnson (7), the same rule was applied. In that case the

maker, who had signed a note complete in form, was about

to insert a condition in it before delivery, when the payee

snatched the note from the maker's hands, made off with

it, and sold it to the plaintiff, an innocent purchaser. The

maker was held liable. The same result has been reached

under the N. I. L. (8) which provides as follows:

Sec. 16. Every contract on a negotiable instrument is

incomplete and revocable until delivery of the instrument

for the purpose of giving effect thereto. As between im-

mediate parties, and as regards a remote party other than

a holder in due course, the delivery, in order to be ef-

(6) 45 111. 285.

(7) 54 111. 296.

(8) Greeser v. Sugarman, 76 N. Y. Supp. 922; Massachusetts Bank

V. Snow, 187 Mass. 159.
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fectual, must be made either by or under the authority of

the party making, drawing, accepting, or indorsing, as

the case may be; and in such case the delivery may be

shown to have been conditional, or for a special purpose

only, and not for the purpose of transferring the property

in the instrument. But where the instrument is in the

hands of a holder in due course, a valid delivery thereof

by all parties prior to him so as to make them liable to

him is conclusively presumed.

§ 53. Incomplete instruments. If a person signs a

promissory note or bill of exchange incomplete in some

particular, as, for example, the amount or date of pay-

ment ; or a blank printed form for a note or bill ; or puts

his signature on a piece of paper wholly blank ; and deliv-

ers it to another with authority to fill in the blank or

blanks, so as to make a complete instrument, the signer

is bound on the bill or note if the blanks are filled in in

accordance with his authority by any holder, exactly as he

would have been had he himself filled up the blanks be-

fore delivery. Furthermore, the signer of the incomplete

instrument is assumed to have authorized any holder to

fill in the blanks in any manner he desires, and, in an ac-

tion against the signer upon the instrument, he must prove

that the authority he gave has actually been exceeded if

that is the fact. In the words of the N. I. L. (9)

:

''When the instrument is wanting in any material par-

ticular, the person in possession thereof has a prima facie

authority to complete it by filling up the blanks therein,

(9) Sec. 14.
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And a signature on a blank paper, delivered by the person

making the signature in order that the paper may be con-

verted into a negotiable instrument, operates as a prima

facie authority to fill it up for any amount. In order, how-

ever, that any such instrument, when completed, may be

enforced ... it must be filled up strictly in accord-

ance with the authority given and within a reasonable

time.**

For example, in Cruchley v. Clarance (10), the defend-

ant drew a bill on M, payable "to the order of ,'*

and delivered it to Vashon, who transferred it to the plaint-

iff. The plaintiff inserted his own name in the instrument

as payee and sued the defendant. It was held that the

plaintiff must be assumed to have authority to fill in the

blank as he saw fit, the defendant not having shown that

he had limited Vashon 's authority in respect to the filling

of the blank ; and the plaintiff prevailed. An illustration

of the other aspect of this rule is Awde v. Dixon (11). In

that case the defendant signed a note, blank as to date

and payee, and delivered it to his brother, authorizing

him to fill the blanks and negotiate it after one Robinson

had signed the note as co-maker with the defendant. With-

out securing Robinson's signature, the brother took the

note to the plaintiff, who bought it in good faith and filled

in the date and his own name as payee. It was held that

the plaintiff could not recover. It appearing that the de-

fendant had authorized the filling of the blanks, only in

the event of Robinson's signing, the presumption of au-

(10) 2 Maule & S. 90.

(11) 6 Exch. 869.
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tliority arising from possession of the note with unfilled

blanks was rebutted (12).

§ 54. Innocent purchaser of instrument completed in

excess of authority. Suppose, however, that the plaintiff

had purchased the notes from the brother, after he had,

in breach of his authority, filled the blanks; and that the

plaintiff had no knowledge that the note was not com-

plete when signed by defendant. In such a case the plaint-

iff could recover (13). The violation of his authority by

the defendant's agent would be no reason for defeating

a purchaser in good faith of the completed note. The

N. I. L. (14) states the rule as follows:

**But if any such instrument, after completion, is ne-

gotiated to a holder in due course, it is valid and effectual

for all purposes in his hands, and he may enforce it as if

it had been filled up strictly in accordance with the au-

thority given and within a reasonable time.'*

§ 55. Incomplete instruments not intentionally deliv-

ered as sucho Up to this point, we have been dealing with

blank pieces of paper and incomplete notes and bills,

which have been signed and delivered by the signers '

' in

order that the paper may be converted into a negotiable

instrument." If the signer of a blank sheet of paper in-

tended it for some other purpose, or if the signer of an in-

complete note never intrusted any one with the paper for

that purpose, the signer is not chargeable upon the paper,

(12) See also, to the same effect, Boston Steel Co. v. Steuer, 183

Mass. 140.

(13) Putnam v. Sullivan, 4 Mass. 45.

(14) See. 14.

VoL vn—
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even though after its completion it was transferred to an

innocent purchaser. In Caulkins v. Whistler (15), the de-

fendant was employed by Smith as agent to sell farm ma-

chinery. At Smith's request defendant signed his name

upon a blank piece of paper, which Smith was to send to

the manufacturers of the machinery, so that they might

know defendant's signature upon the orders he sent in.

The note upon which the action was brought was printed

over defendant's signature. The defendant was not liable.

In another case, the defendant wrote his signature as ac-

ceptor on several printed blank forms for bills of ex-

change, and left them in a drawer of his desk. The blanks

were stolen, filled up, and negotiated to the plaintiff, an

innocent purchaser. It was held the plaintiff could not

recover (16). The N. I. L. (17) thus codifies the result of

these cases

:

*'Where an incomplete instrument has not been deliv-

ered, it will not, if completed and negotiated without

authority, be a valid contract in the hands of any holder. '

'

§ 56. Presumption of delivery. That a negotiable in-

strument has not had a valid inception is a fact which

must be proved in the first instance by the defendant who

is sued upon it. In other words, from the mere production

in court by the plaintiff of a completed instrument signed

by the defendant, it is inferred, as a matter of fact, that

the instrument produced is the obligation of the signer.

(15) 29 la. 495.

(16) Baxendale v. Bennett, 3 Q. B. Div. 525.

(17) Sec. 15.
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*'Where the instrument is no longer in the possession

of a party whose signature appears thereon, a valid and

intentional delivery by him is presumed until the contrary

is proved" (18).

SeCTIOX 2. CONSIDEEATION-.

§ 57. What a consideration is. A simple promise is

unenforceable in la^v. If A, intending to benefit B, prom-

ises to pay him $100, B can not compel A to pay. But if

a consideration moved from B to A for the promise, there

would be a valid contract and A's promise would be bind-

ing. A consideration is a surrender of a legal right or a

promise to surrender a legal right. Thus, if B had paid

A $100, or delivered property to him, or turned hand

springs for A's amusement, or had promised to do any of

those acts in exchange for A's promise to pay $100, B
could hold A to the performance of his promise. The doc-

trine of consideration is discussed at length in Contracts,

§§ 40-61, in Volume I of this work.

§ 58. Consideration necessary for negotiable instru-

ment. The doctrine of consideration was of pure common

law origin, and it is probable that originally it had no

place in the law of bills and notes, which has its roots in

the law merchant. Thus, if A made a promissory note

payable to B, and delivered it to the payee as a gift, it was

once held that B could enforce the note (19). But the

common law courts, failing to distinguish between common

law contract obligations and bills and notes, have at-

(18) Neg. Inst. Law, sec. IG.

(19) 2 Bl. Com. 445, 446; Bowers v. Hurd, 10 Mass. 427.



60 NEGOTIABLE INSTEUMENTS

tempted to apply the doctrine of consideration to negoti-

able instruments. Forced constructions of simple business

transactions, and arbitrary distinctions have been the re-

sult. Nevertheless the K I. L. enacts (20) that "absence

. . . of consideration is a matter of defence." As a

result, in the case supposed of the gift by A of his note to

B, the absence of consideration would be a defence to A
(21). Again, if B, the payee of a note for which he had

given a consideration to the maker, indorsed the note to

C as a gift, C could not enforce B's contract as indorser

against him, because no consideration was given by C (22).

§ 59. Pre-existing debt as consideration. The N. I. L.

declares (23) that ''any consideration sufficient to support

a simple contract '
' may be consideration for a negotiable

instrument. "We are thus thrown back upon our common

law definition of consideration, as a surrender of a legal

right, or a promise to surrender a legal right.

IfA owes B $100 and B accepts, in satisfaction and dis-

charge of the debt, A's note for that amount, the sur-

render by B of the old debt in exchange for the note is

the surrender of a legal right and a consideration for the

note (24). For the same reason, if B had accepted X's

note in payment of A's debt to B, the surrender by B
of A's debt would be a consideration for X's note (25).

In both of these cases B's original claim against A has been

absolutely discharged, and his only rights are upon the

(20) Sec. 28.

(21) Starr v. Starr, 9 Oh. St. 75.

(22) Easton v. Pratchett, 1 Crompton, M. & R. 798.

(23) Sec. 25.

(24) Union Bank v. Jefferson, 101 Wis. 452.

(25) Petrie v. Miller, 67 N. Y. Supp. 1042 ; 173 N. T. 596.
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instniment. Thus, in the second case B could look to X
only for payment. It is held, however, that unless the

parties expressly agree that the note shall extinguish the

debt for which it was given, it does not have that effect,

and that, if the note is not paid, B, the creditor, may sue

A on the original debt (26). If then, B accepts X's note

on account of, but not in discharge of, a debt due from

A, is there any consideration for the instrument? What
legal right has B surrendered or promised to surrender?

In such a case it is held that from B 's acceptance of the note

on account of the debt is *' implied" a promise on his part

not to sue A until after the note becomes payable. Thus,

if the note were payable three months after date, B 's " im-

plied" promise not to sue A on the debt for three months

is said to be the consideration of the note (27). The same

result is attained by the same reasoning, where B accepts

A's, the debtor's, own note, payable after date, on account

of A's debt (28). It is true in these cases that B, after ac-

cepting the note for the debt, can not sue A until the note

has become due. But the reason for this is not that B
has impliedly promised not to sue, but the rule of law that

the acceptance of a negotiable instrument for a debt is con-

ditional payment and ipso facto suspends the debt (29).

§60. Same (continued). Suppose, however, the bill

or note taken on account of the debt is payable on demand.

In such a case the note would be due at once, and, if not

(26) Ward v. Evans. 2 Ld. Raymond, 928.

(27) Thompson v. Gray, 63 Me. 228.

(28) Baker v. Walker, 14 M. & W. 465.

(29) Ward v. Evans, 2 Ld. Raymond, 928; Martens-Tumer Co. v.

Mackintosh, 17 N. Y. App. Div. 419.
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paid forthwith, B might immediately bring an action

against A on the original debt. Is there any implied prom-

ise on the part of the creditor who takes such an instrument

not to sue his debtor? It seems there is not, and yet the

courts hold that the instrument is binding, whether it be

the note of the debtor himself or a third person (30) .
The

result of all these decisions is summed up in the N. I. L.

as follows (31)

:

"An antecedent or pre-existing debt constitutes" con-

sideration; ''and is deemed such whether the instrument

is payable on demand or at a future time."

The real explanation of the cases, holding a note taken

on account of a debt to be binding, is that no consideration

is necessary for a bill or note. But the courts and the N.

I. L. first force the common law requirement of considera-

tion upon negotiable instruments, and then give a fanciful

interpretation to simple business transactions in order

to comply with it. Another and more striking instance,

where an obligation on a negotiable instrument is held

binding without a consideration, although the courts and

N. I. L. profess to require one, is the case where A, being

indebted to C, draws a bill of exchange on B, who is under

no obligation whatever to A, ordering B to pay $100 to C.

A delivers the bill to the payee. Upon presentation by

C of the order to B, he, as an act of friendship or business

accommodation, ** accepts," i. e., promises to pay the in-

(30) Childs V. Monins, 2 Broderip & B., 450; Sison v. Kidman, 3

Manning & Gr. 810. But see Strong v. Sheffield, 144 K Y. 392, for an

exception to this rule in New Yorli and some other states.

(31) Sec. 25.
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strument. Clearly in this case neither A nor C has sur-

rendered or promised to surrender any legal right, yet it

is well settled law that B is liable on his acceptance (32).

§ 61. Examples of consideration. Of course, wherever,

as in the case of an instrument accepted in absolute ex-

tinguishment of an existing debt, there really is a consid-

eration for the maker's, or indorser 's, or acceptor's prom-

ise, viewed as a simple common law promise, the instru-

ment is enforceable. Thus, where the creditor receiving a

negotiable instrument in fact promises to refrain from

suing on the debt until the instrument matures, or, at

the request of the debtor, actually refrains from suit, the

instrument is binding (33) . Or, if A loans money to B and

takes B's note or a third party's note as collateral se-

curity for the loan, the advance of money by A is a con-

sideration for the note of either B or X (34). Or, if A
holds B's note as collateral security for B's debt, A's sur-

render of the note in exchange for X's note substituted

as collateral security for the debt, is a consideration for

X's note (35). Or, if A gives his note to B in exchange

for B 's note to A, the giving of each note is a considera-

tion for the other (36).

§ 62. Moral consideration. As the N. I. L. says that any

consideration sufficient to support a simple contract may

be the consideration for a negotiable instrument, we find

(32) Commercial Bank v. Norton, 1 Hill, 501.

(33) Manstield v. Corbin, 2 Cush. 151; Russell v. Bassett, 79 Conn.

709.

(34) Black v. Bank, 96 Md. 399; Metropolitan Co. v. Springo:, 90
N. Y. Supp. 376 ; Mersick v. Alderman, 77 Conn. 634.

(35) Allentown Bank v. Clay Co., 217 Pa. 128.

(36) Milius V. Kaufman, 93 N. Y. Supp. 669.
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the anomalous doctrine of **moral consideration" recog-

nized in the law of negotiable instruments. So, if A gives

his note to B for a debt which is barred by the statute of

limitations, or by A's discharge in bankruptcy, or void-

able on the ground of A's infancy or insanity, A's note

is enforced against him on the same theory as his simple

promise to pay would be in such cases (37) . See Contracts,

§§ 58-60, in Volume I of this work.

§ 63. Presumption of consideration. Although a con-

sideration is necessary for a negotiable instrument, the

plaintiff in an action on a bill or note does not need to

prove that he gave one. Absence of consideration is a

*' matter of defense" which the defendant must prove in

order to defeat the action.

**Every negotiable instrument is deemed prima facie

to have been issued for a valuable consideration; and

every person whose signature appears thereon to have

become a party thereto for value" (38).

Section 3. Acceptance of Bills.

§ 64. Drawee not bound unless he accepts. If A, com-

plying with the requirements as to form, draws a bill of

exchange on B, payable to 0, and delivers it to the payee,

the act of A in drawing and delivering the instrument im-

poses no liability on the drawee, B. If B is not indebted to

A this is obvious. If B is indebted to A, B's duty to pay

runs to A, and A cannot impose on B a new duty, i. e., one

(37) Mill V. Van Trees, 50 Cal. 547; Wislizenus v. O'Fallon, 91

Mo. 184; Bank v. Sneed, 97 Tenn. 120.

(38) Neg. Inst. Law, see. 24.
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to pay to a third person, C. But A can assign his claim to

C, thereby empowering C to collect the debt. Does the

bill operate as an assignment? This is a question of A's

intention, and the form of the bill which is an uncondi-

tional order to pay a definite sum of money certainly seems

to preclude its interpretation as an assignment, i. e., an

authority to collect the sum, if any, due from the debtor.

Thus the N. I. L. provides:

Sec. 127. A bill of itself does not operate as an as-

signment of the funds in the hands of the drawee avail-

able for the payment thereof, and the drawee is not liable

on the bill unless and until he accepts the same.

It is the formal act of acceptance of a bill by the drawee

from which his obligation to pay arises.

§ 65. Form of acceptance. Oral acceptance.

*'The acceptance of a bill is the signification by the

drawee of his assent to the order of the drawer. The ac-

ceptance must be in writing and signed by the drawee'*

(39).

An oral acceptance is not binding under the statute

§ 66. Acceptance written on the bill. The normal and

projDer mode of acceptance is one written on the bill it-

self. Any words written on the face or back of the instru-

ment signifying the drawee's assent to the order are suffi-

cient, provided they are coupled with the drawee's signa-

ture. For example, ''Accepted," "Presented," "Seen,"

(39) Neg. Inst. Law, sec. 132.
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**Payable at X Bank," or an order by the drawee on his

agent to pay, preceded or followed by the drawer's signa-

ture, are good forms of acceptance. So also is the signa-

ture of the drawee without more, on the theory that the

holder is authorized to write an acceptance over the signa-

ture (40). An acceptance written on the bill, however,

does not impose an obligation on the acceptor until he has

re-delivered the bill to the holder, or notified him of the

fact of acceptance. *' 'Acceptance' means an acceptance

completed by delivery or notification" (41).

§ 67. Extrinsic written acceptance. Although the

N. I. L. requires the acceptance to be in writing, thereby

depriving an oral acceptance of validity, the acceptance

to be binding need not be written on the bill. For ex-

ample, an acceptance by telegraph is sufficient, if the mes-

sage is filed or delivered in writing (42). But an ex-

trinsic written acceptance is peculiar.

**Where an acceptance is written on a paper other than

the bill itself, it does not bind the acceptor, except in favor

of a person to whom it is shown, and who, on the faith

thereof, receives the bill for value" (43).

In consequence, if the purchaser of a bill of exchange

which had been accepted by telegraph did not take it in

reliance upon the written message, he would have no ac-

tion against the drawee.

(40) Spear v. Pratt, 2 Hill, 582.

(41) Neg. Inst. Law, sec. 191.

(42) Eakin v. Bank, 67 Kan. 338.

(43) Neg. Inst. Law, sec. 134
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§ 68. Virtual acceptance. An acceptance presupposes

an existing bill, but the prospective drawee may make a

contract with the drawer to accept a bill to be drawn.

Such a contract, whether oral or in writing, is perfectly

valid. In fact, that is the very contract which a bank

makes with its customers upon receiving their deposits,

i. e., to pay their checks. But it is a contract which gives

the payee or holder no rights, because he is not a party

to it, although of course the drawer to whom the promise

was made could sue and recover his damages, if any, in

case the drawee refused to accept the bill when drawn.

This view of the law, which gave the payee no rights

against the drawee even when he took the bill knowing

of the drawee's promise to pay it when drawn, was ques-

tioned in a series of decisions, which ultimately estab-

lished the anomalous doctrine of so-called ''virtual ac-

ceptances," which is stated in the N. I. L. (44) as fol-

lows:

*'An unconditional promise in writing to accept a bill,

before it is drawn, is deemed an actual acceptance in favor

of every person who, upon the faith thereof, receives the

bill for value."

It is to be noted that the promise, to operate as a virtual

acceptance, must be unconditional and in writing, and that

no holder can charge the drawee upon his unconditional

written promise, unless he paid value for the instrument

in reliance upon it.

(44) Sec. 135.
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§ 69. Constructive acceptance. When a bill is pre-

sented to a drawee for acceptance,

''the drawee is allowed twenty-fonr hours after pre-

sentment in which to decide whether or not he will accept

the bill ; but the acceptance, if given, dates as of the day

of presentation" (45).

The holder may give the drawee additional time, if he

sees fit, to come to a decision. During the interval, whether

of twenty-four hours or longer, between the presentment

for acceptance and the acceptance or refusal to accept,

the bill may be in the possession of the holder or the

drawee. If the holder retains the bill, no difficulties arise.

If, at the end of twenty-four hours or such period as the

holder may allow, the bill is not accepted, the holder may

treat it as dishonored by non-acceptance. If, however, the

bill is left in the possession of the drawee when first pre-

sented for acceptance, the drawee, instead of returning it

accepted or not accepted, may keep or destroy it. His

retention may be with or without the holder's consent.

If he keeps it with the consent of the holder, no legal

consequences flow from the retention, even though with

the surrounding circumstances it indicates an intention

to accept. For, no matter how clear the intention to ac-

cept is, it is ineffectual because not *
' in writing and signed

by the drawee" (46).

If the drawee retains or destroys the bill, without the

holder's consent, it is clear that the holder may bring an

(45) Neg. Inst. Law, sec. 136.

(46) Neg. Inst. Law, sec. 132; Dickinson v. Marsh, 57 Mo. App.

566. But see Wisner v. Bank, 220 Pa. St. 21 ; State Bank v. Weiss, 91

N. Y. Supp. 276.
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action to recover the instrument or its value (47). But

the N. I. L. gives him extraordinary relief. He may treat

the bill as accepted:

Sec. 137. "Where a drawee to whom a bill is delivered

for acceptance destroys the same, or refuses within twenty-

four hours after such delivery, or within such other period

as the holder may allow, to return the bill accepted or non-

accepted to the holder, he will be deemed to have accepted

the same.

This kind of acceptance by non-acceptance may well be

termed a *
' constructive acceptance. '

'

§ 70. Kinds of acceptance.

"An acceptance is either general or qualified. A gen-

eral acceptance assents without qualification to the order

of the drawer. A qualified acceptance in express terms

varies the effect of the bill as drawn" (48).

A 'Virtual acceptance" can not be a qualified accept-

ance, because it is an unconditional promise to accept a

bill complying with its terms. If the bill, when drawn,

does not come within the terms of the promise, it is not

*' virtually accepted." For obvious reasons also a con-

structive acceptance is always a general acceptance. But

an acceptance on the bill or in a separate document may

be qualified.

§ 71. Qualified acceptance.

Sec. 141. An acceptance is qualified, which is:

(47) Jeune v. Ward, 1 B. & Aid. 653.

.(48) Neg. Inst. Law, sec. 139.
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1. Conditional, that is to say, which makes payment by

the acceptor dependent on the fulfillment of a condition

therein stated;

2. Partial, that is to say, an acceptance to pay part

only of the amount for which the bill is drawn;

3. Local, that is to say, an acceptance to pay only at a

particular place

;

4. Qualified as to time;

5. The acceptance of some one or more of the drawees,

but not of all.

§ 72. Conditional acceptance. Qualified acceptances

are binding upon the acceptor, subject to the qualification.

For example, A drew a bill on B, a commission merchant,

to cover the value of goods shipped to B to be sold by

him. B accepted by a promise to pay when the goods were

sold. It was held that B was bound by his conditiona?.

acceptance to pay the bill when the goods were sold (49).

§ 73. Partial acceptance. "I do accept this bill, to be

paid half in money and half in bills" is a partial accept-

ance, which binds the acceptor to pay half of the bill (50).

The promise to discharge half of the order "in bills" is

not even a qualified assent to the order of the bill to

pay money, and is therefore ineffective as an acceptance.

§ 74. Local acceptance. A bill ordering A to pay B
$100, accepted by A's promise to pay it at a particular

place, e. g., at the First National Bank, does not have to

be presented at the place specified in order to hold the

(49) Smith v. Abbot. 2 Strange, 1152.

(50) Petit V. Benson, Comberbach, 452.
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acceptor. In other words, the obligation of the acceptor,

notwithstanding its terms, is held not to be conditional

upon its presentment at the place named for payment (51)

.

In consequence, such an acceptance '
' assents without quali-

fication to the order of the drawer," and is a general ac-

ceptance (52). But, if A accepted by promising to pay at

the First National Bank only, he would be under no duty

to pay unless the bill was there presented for payment,

i. e., his obligation to pay would be conditional, and would

not be an unqualified assent to the order. Such an accept-

ance is a '4ocal" acceptance, and is binding according to

its terms.

§ 75. Acceptance qualified as to time. If the drawee

promises to pay at a time other than that designated in

the bill, the acceptance is ''qualified as to time," and binds

the acceptor. Thus, if a bill payable Jan. 1, 1910, is pre-

sented to the drawee, and he promises to pay it Feb. 1,

1910, he is bound by his acceptance to pay on Feb. 1 (53).

§ 76. Acceptance by less than all of drawees. If the

bill is drawn on several jointly, a promise by less than all

to pay is not an unqualified assent to the order which

directs all to pay. The promise, however, is treated as a

qualified acceptance binding on the drawees who make it.

The usual example of this rule is the unauthorized ac~

ceptance by a partner of a bill drawn on the firm. Since

the acceptance is without authority, the other members

(51) Halstead v. Skelton, 5 Q. B. 86.

(52) Neg. Inst. Law, sec. 139.

(53) Walker v. Atwood, 11 Modern, 190.
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of the firm are not bound, but the partner who wrote the

acceptance is held (54).

§ 77. Acceptance by person not drawee. If a person

not designated in the bill as drawee attempts to accept

it, the attempt results neither in a general nor in a quali-

fied acceptance, and the would be acceptor does not be-

come liable as such (55). No one except the designated

drawee can accept a bill (56).

§ 78. Holder may require an unqualified acceptance

written on bill. Although extrinsic written acceptances,

virtual acceptances, constructive acceptances, and quali-

fied acceptances are enforceable, the holder is entitled to

have a general acceptance written on the bill itself. If this

is refused, and an extrinsic written acceptance or a quali-

fied acceptance is offered, the holder may treat the refusal

as an absolute refusal to accept, and proceed accordingly.

The N. I. L. provides:

Sec. 133. The holder of a bill presenting the same for

acceptance may require that the acceptance be written on

the bill, and, if such request is refused, may treat the bill

as dishonored.

Sec. 142. The holder may refuse to take a qualified ac-

ceptance, and if he does not obtain an unqualified accept-

ance, he may treat the bill as dishonored by non-accept-

ance.

§ 79. Effect of taking qualified acceptance.

"When a qualified acceptance is taken, the drawer and

(54) Owen v. Van Ulster, 20 L. J. C. P. 61.

(55) As to acceptors for honor, see Neg. Inst. Law, sees. 161-170.

(56) Davis v. Clark, 6 Q. B. 16.
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indorsers are discharged from liability on the bill, "unless

they have expressly or impliedly authorized the holder

to take a qualified acceptance, or subsequently assent

thereto" (57^.

For example, if A draws a bill on B, payable to C, who
indorses and transfers the bill to D, and D takes a qualified

acceptance from B without the assent of A and C, they are

discharged and D must thereafter look to B alone for pay-

ment. But

'

'When the drawer or indorser receives notice of a quali-

fied acceptance, he must, within a reasonable time, express

his dissent to the holder, or he will be deemed to have as-

sented thereto" (58).

(57) Neg. Inst. Law, sec. 142.

(58) Neg. Inst. Law, sec. 142.

Vol. VII-.?
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CHAPTER IV.

NEGOTIATION.

§ 80. Transfer generally. The payee or bearer of a

negotiable instrument may either hold the instrument and

collect it at maturity, or he may negotiate, i. e., transfer

it to another. The instrument, "if payable to bearer is

negotiated by delivery; if payable to order it is negotiated

by the indorsement of the holder" ( 1 ) . Or, the instrument

may be transferred by operation of law, for example, by

the death of the payee or bearer, in which event it be-

comes the property of his executor or administrator; or by

his bankruptcy, when it passes to his trustee in bank-

ruptcy.

§ 81. Who may negotiate. Furthermore, the trans-

feree of the payee or first bearer may negotiate the in-

strument. The rule then is that any owner of a bill or

note may negotiate it. In Stone v. Eawlinson (2) the de-

fendants made a note payable to Watson, or order. Wat-

son died, and his administrators indorsed the note to the

plaintiff. It was objected that the administrator's in-

dorsement did not transfer the note to the plaintiff. But

the court held that the plaintiff could recover, saying:

**Whoever has the absolute property in a bill . . .

(1) Neg. Inst. Law, sec. 30.

(2) Willes, 559.
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may assign it as he pleases." But all of tlie payees or in-

dorsers, i. e., all the owners must join in the transfer.

Sec. 41. Where an instrument is payable to the order of

two or more payees or indorsees who are not partners,

all must indorse, unless the one indorsing has authority to

indorse for the others (3).

Thus, if a note, payable to A and B, is indorsed by A
in the names of A and B, without authority from B, and

delivered to the plaintiff, the transfer, not being the act

of both owners, does not pass title to the plaintiff (4).

Again, an indorsement of a note payable to a firm, by one

partner in his own name, even if authorized by the other

partners, does not transfer the instrument, because the

indorsement is not that of all the owners (5).

§ 82. Transfer by delivery. A bill or note payable to

bearer is transferred by delivery without indorsement (6).

Delivery may be voluntary, or it may be involuntary as in

the case of theft.

A voluntary delivery may be intended as a sale or gift

to the transferee, or the transfer may be for the pur-

pose of enabling the transferee to collect the instrument

for the transferor. Whatever the intention, the delivery

passes title, makes the transferee the owner, and, as a

consequence, entitled to bring an action on the instrument

and collect the proceeds. What the transferee does with

the proceeds after their receipt by him does not affect the

(3) Neg. Inst. Law, sec. 41.

(4) Kaufman v. Bank, 151 Mich. 65.

(5) Estabrook v. Smith, 6 Gray, 570 (Mass.).

(6) Xeg. Inst. Law, sec. 30.
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question. If the transfer was a gift or sale, he, of course,

keeps them for himself; if it was simply for the purpose

of collection, he holds them for his transferor. But in

any event his rights on the instrument are complete and

absolute. The effect of the delivery of a bearer instrument

is illustrated by two cases. In the first, Mrs. Kemsen

was the holder of a note payable to bearer made by the de-

fendant. Mrs. Kemsen was indebted to the defendant,

and, had she sued him on the note, he might have set off

the amount she owed him against the amount due on the

note. But she delivered the note to her agent, the plaint-

iff, for the purpose of having the action brought by him.

It was held that the plaintiff had become the owner of

the note by the delivery and could maintain an action

as such, and the defendant was not allowed to set off

his debt, because it was not due from the plaintiff who was

now the owner (7). In the second case, the Eev. Dr.

Walker was the holder of a bill payable to bearer. Wish-

ing to obtain the money due on the bill, but unwilling that

his name should appear as plaintiff in an action at law, he

requested the plaintiff to bring an action on the bill for

him. The bill was not delivered to the plaintiff. It was

held that the plaintiff was not the owner of the instrument

and was not entitled to sue upon it (8)

.

An involuntary, as well as a voluntary delivery passes

title; but, as we have seen (9) the character of the de-

livery makes it unconscientious for the thief, for example,

(7) Mauran v. Lamb, 7 Cowen, 174 (N. Y.).

(8) Ernmett v. Tottenham, 8 Ex. 884.

(9) See §G, above.
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to enforce his rights on the instrument, although an in-

nocent purchaser from him may do so (10).

§ 83. Form of indorsement. The mode of transfering

a bill or note payable to order is by indorsement. The
formal requirements with which an indorsement must
comply to be effective are : ( 1 ) that it be in writing on the

instrument; (2) that it be an order to pay the transferee;

(3) that the order direct the payment to the transferee of

the whole sum due on the instrument; and (4) that the

instrument with the indorsement upon it be "delivered"

to the transferee.

§ 84. Indorsement must be in writings on the instrument.

A delivery of a note payable to order, coupled with an
oral promise by the holder to be responsible as indorser,

or to indorse in the future, does not transfer the note (11).

Nor would a letter to the transferee, promising to be re-

sponsible as indorser and to indorse as soon as possible,

be effective as an indorsement (12). But an indorsement

written on an allonge, or piece of paper attached to the

instrument for the purpose of bearing indorsements, is suf-

ficient (13). If the indorsement is written on the instru-

ment, it does not affect its validity that it is written on
the face of the paper, notwithstanding the meaning of the
word ''indorse" and the almost universal usage of writing
the order on the back (14). The N. I. L. provides in gen-
eral terms that:

(10) Hays v. Hathorn, 74 N. T. 486.

(11) See Moxon v. Pulling, 4 Campbell, 50.

(12) Wilmington Bank v. Houston, 1 Harrington, 225 (Del.).
(13) Folger v. Chase, 18 Pick. 63 (Mass.).
(14) Herring v. Woodliull, 29 III. 92.
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'^Tlie indorsement must be written on the instrument

or upon a paper attacked thereto" (15); and ""VMiere a

signature is so placed upon the instrument that it is not

clear in what capacity the person making the same in-

tended to sign, he is deemed an indorser" (16).

§ 85. Indorsement must be an order to pay. The ordi-

nary indorsement complies in terms with this requirement.

For example, *'Pay to X (Sgd.) B," indorsed on a note

made payable to B by A, is an order upon the maker, A,

to pay X the amount of the note at its maturity. Anything

less than an order, i. e., an imperative direction, is not an

indorsement. Thus, the delivery of a note payable to or-

der, with the following guaranty of payment written

thereon, was held not to transfer the note (17)

:

**For value received, we hereby guarantee the payment

of the within note at maturity, or at any time thereafter,

with interest at ten per cent, per annum until paid, and

agree to pay all costs and expenses paid or incurred in col-

lecting the same. B. F. Allen, Pres't."

*'I assign the within note," or ''I assign all my right,

title and interest in and to the within note," is not an in-

dorsement (18). An assignment is an authority to the

assignor to collect; an order is a direction to the maker

to pay. This distinction has been overlooked by many

courts in recent decisions, and both guaranties and assign-

(15) Neg. Inst. Law, sec. 31.

(16) Neg. Inst. Law, sec. 17 (6).

(17) Trust Co. V. Bank, 101 U. S. 68.

(18) Hatch V. Barrett, 34 Kan. 223.
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ments written on negotiable instruments have been held to

transfer them as indorsements (19).

§ 86. Indorsement must be an order to pay the whole

sum due on instrument. If the holder attempt to split up

the maker *s or acceptor's obligation by directing payment

of part of the sum due to one transferee, and the pay-

ment of another part to a second, the attempt is futile, is

not an indorsement, and does not transfer the instrument

to either (20). Even if partial ** indorsements" which

together cover the entire sum due, are made to the same

person at different times, the instrument is not trans-

ferred (21). Of course there is no objection to indorsing

a bill or note, after part of the sum due has been paid.

Such an indorsement orders the payment of the whole

sum due on the instrument at the time the indorsement is

made. An indorsement ordering payment of a bill or note

to A and B jointly is not a partial indorsement of one-half

to each, for the two as a group are entitled under the order

to the whole sum, but neither separately is entitled to any-

thing. An indorsement ordering payment of the whole sum

to A and also to Bis manifestly contradictory in its terms,

and is an order to pay neither the whole nor any part

of the sum due on the instrument to either A or B. How-

ever, an indorsement "Pay to A or B" seems to be good

under the section of the N. I. L. (22) authorizing an instru-

(19) Thorp V. Windeman, 123 Wis, 149; Evans v. Freeman, 142

N. C. 61 ; Elgin Co. v. Zelch, 57 Minn. 487.

(20) Anonymous, 3 Salkeld, 70.

(21) Hughes V. KiddeU, 2 Bay, 324 (S. C).

(22) Sec. 8 (5).
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ment to be made payable to ''one or more of several"

persons. The N. I. L. provides

:

Sec. 32. The indorsement must be an indorsement of

the entire instrmnent. An indorsement, which purports

to transfer to the indorsee a part only of the amount pay-

able, or which purports to transfer the instrument to two

or more indorsees severally, does not operate as a negoti-

ation of the instrument. But where the instrument has

been paid in part, it may be indorsed as to the residue.

§ 87. Indorsement is not binding unless instrument is

delivered. ''Indorsement" means an indorsement com-

pleted by "delivery" (23). "Delivery" means, as we

have already seen (24), nothing more than a physical

transfer of the instrument. Thus, if A, the payee of a

note, write upon it, "Pay to X (Sgd.) A," and place the

note in his safe, the indorsement is not complete. But, if

in the night X breaks open the safe and steals the note,

the indorsement is complete and effective to transfer the

instrument and bind A as indorser. Although X is not

allowed personally to take advantage of the legal rights

he has acquired, because of the manner in which he has

acquired them, an innocent purchaser of his rights may do

so (25).

§ 88. Kinds of indorsement. The formal requirements

which have been stated apply equally to the several kinds

of indorsement which are recognized. The N. I. L. says:

(23) Neg. Inst. Law, sees. 191, 30.

(24) §§6, 49, above.

(25) Greeser v. Sugarman, 76 N. Y. Supp. 922 ; Massachusetts Bank

V. Snow, 187 Mass. 159,
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Sec. 33. An indorsement may be either special or in

blank; or it may also be either restrictive, or qualified,

or conditional.

§89. Special indorsements. ''A special indorsement

specifies the person to whom, or to whose order, the in-

strument is to be payable; and the indorsement of such

indorsee is necessary to the further negotiation of the in-

strument" (26). ''Pay to X (Sgd.) A;" ''Pay to X, or

order (Sgd.) A;" and "Pay to the order of X (Sgd.)

A;" are examples of special indorsements. Just as a

note payable to A cannot be transferred without the in-

dorsement of A, so an instrument specially indorsed by

the payee. A, to X, cannot be transferred by X without

his indorsement.

§ 90. Blank indorsements. If the payee writes his

name upon the instrument without designating any trans-

feree, the indorsement is blank, i. e., incomplete. If the

instrument passes into the hands of a transferee he has

an authority, implied from the delivery of the instrument

with the incomplete indorsement upon it, to complete the

indorsement by filling in his name or that of some other

person as indorsee or transferee. If he fills in his own

name, the indorsement becomes a completed special in-

dorsement, and the legal situation is the same as if the

payee had made a special indorsement to him in the first

instance. Again, if he fills in the name of a third person as

indorsee, upon delivery to him the person named becomes

the indorsee with precisely the same results as if the payee

had indorsed specially to him. However, without com-

(26) Neg. Inst. Law, sec. 34.
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pleting the indorsement, the first transferee may deliver

the instrument. What then are the rights of the person

in possession of the instrument? They are the same as

those which the first transferee had, i. e., to complete the

indorsement by filling in his own or a third person's name

as indorsee. The consequence is, that, as long as the

payee's indorsement remains "blank," the instrument is

transferable by delivery and in effect payable to bearer.

But as soon as it is completed, the instrument is transfer-

able only by the indorsement of the indorsee under the

special indorsement. The N. I. L. states the law in three

sentences

:

''The signature of the indorser, without additional

words, is a sufficient indorsement" (27). ''An indorse-

ment in blank specifies no indorsee, and an instrument so

indorsed is payable to bearer, and may be negotiated by

delivery" (28). "The holder may convert a blank in-

dorsement into a special indorsement" (29).

§ 91. Blank indorsement followed by special indorse-

ment. The holder of a bill or note, which has been in-

dorsed in blank and delivered to him, may specially in-

dorse it himself and transfer the instrument without com-

pleting the blank indorsement. In such a case, the last

indorsement naming an indorsee, the instrument cannot be

transferred without his indorsement. On the other hand,

if the indorsee under a special indorsement transfers the

(27) Sec. 31.

(28) Sec. 34.

(29) Sec. 35.
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instrument by a blank indorsement, the paper becomes

transferable by delivery and in effect payable to bearer.

For example, if H. L. Smith, the payee of a note, trans-

fers it by the blank indorsement "H. L. Smith," so long

as the indorsement remains in this form no further indorse-

ment is necessary to a transfer of the note. But if B.

Jones, to whom Smith delivered the note, transfers it by

the special indorsem^ent ''Pay to H. Eichards (Sgd.) B.

Jones," the indorsement of Eichards is necessary to a

transfer. If Eichards indorsed in blank "H. Eichards,"

the instrument would again be transferable by delivery.

The N. I. L. (30) states this rule in these words: ''An

instrument is payable to bearer . . . when the only

or last indorsement is an indorsement in blank."

§ 92. Special indorsement of instrument payable to»

bearer. An instrument payable to bearer on its face may
be specially indorsed by the holder. Does such a note

cease to be transferable by delivery and require the in-

dorsement of the special indorsee for its transfer? Is it

like the case of an instrument payable to order, which has

been indorsed in blank and then specially indorsed? No.

Its character as a bearer instrument remains, and it is

still transferable by delivery without indorsement. Such

an indorsement has the effect, however, of making the in-

dorser liable as such in case the maker does not pay; but

his liability as indorser exists only in favor of his special

indorsee. For example. A, the holder of X's note, payable

to bearer, transfers it to B by the special indorsement
*

'Pay to B ( Sgd. ) A. " B delivers the note to C without in-

(30) Sec. 9.



84 NEGOTIABLE INSTRUMENTS

dorsing it. C, by the delivery to him, becomes the owner

of the note, because it was payable to bearer, but he gets

no rights against A as indorser. IfB had indorsed the note

to C, C might have looked for payment, not only to the

maker X, but also to B as indorser. The N. I. L. provides

:

Sec. 40. Where an instrument, payable to bearer, is in-

dorsed specially, it may nevertlieless be further negotiated

by delivery; but the person indorsing specially is liable

as indorser to only such holders as make title through his

indorsement.

§93. Restrictive indorsement. Under this title are

grouped several kinds of indorsements of essentially dif-

ferent purposes and effects. The N. I. L. defines a restric-

tive indorsement as follows:

Sec. 36. An indorsement is restrictive which either:

1. Prohibits the further negotiation of the instrument

;

or

2. Constitutes the indorsee the agent of the indorser; or

3. Vests the title in the indorsee in trust for or to the

use of some other person.

§94. Indorsement prohibiting further negotiation.

**Pay to A only" is an example of such an indorsement

(31). It shows an intent to prevent a negotiation by A.

It does not disclose the purpose, whim, or fancy which

induced the restriction. It seems, however, that, in the

absence of evidence to the contrary, the courts assume

(31) Power v. Finnie, 4 Call, 411 (Va.).
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that the indorsee is simply a trustee or agent for the in-

dorser, and confine his rights to such as are necessary

for a collection of the instrument for the benefit of the

indorser (32). But if in fact the transfer was to A for his

own benefit, A, although he might not transfer the instru-

ment, could bring an action upon it against all parties

to it including his transferor, and keep the proceeds when

collected (33). A special indorsement which does not con-

tain words of negotiability, e. g., "Pay to A," is not re-

strictive, but is of the same effect as ''Pay to A, or order. '*

If the instrument is payable to order on its face, it is nego-

tiable by indorsement, and there is no reason why the

indorsement should read also *'to order'' (34).

**An instrument negotiable in its origin continues to be

negotiable until it has been restrictively indorsed" (35).

''But the mere absence of words implying power to ne-

gotiate does not make an indorsement restrictive" (36).

§ 95. Indorsement constituting indorsee agent or trus-

tee of indorser. This is the kind of restrictive indorsement

which is by far the most frequently used. "Pay to Bank of

X, for collection for my account. (Sgd.) A," is an every

day example of such an indorsement. Other examples are

:

"Pay to X for account of A. (Sgd.) A"; "Pay to X for my
use. (Sgd.) A." Such an indorsement vests the instrument

in X as agent or trustee for A. But, more important still, it

(32) Neg. Inst. Law, sec. 37.

(33) See Hook v. Pratt, 78 N. Y. 371.

(34) Edie V. East India Co., 1 William Blackstone, 295.

(35) Neg. Inst. Law, sec. 47.

<86) Neg. Inst. Law, sec. 36.
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notifies anyone dealing with the indorsee that X is not the

beneficial owner, and of A's rights therein. Therefore, if X
transfers the paper, A may reclaim it or its money proceeds

from any transferee whatever into whose hands it may

come. Thns, in the first example above, if the Bank of X,

in order to facilitate the collection of the instrument, em-

ployed the Bank ofY for that purpose and indorsed the pa-

per to it, the latter would hold the instrument for A's bene-

fit just as the Bank ofX had, and, though authorized to col-

lect the money due, would hold it when collected for A and

not for the Bank of X. In consequence, if the Bank of X
was insolvent and was indebted to the Bank of Y, the latter

could not apply the money collected to the payment of its

claim against X, but would be compelled to pay it

to A, the restrictive indorser (37). The rights which

an indorser under this kind of a restrictive indorsement

gets are those adapted to the purpose of the transfer, i. e.,

a collection of the instrument. In the words of the N. I.

L. (38) they are:

''(1) To receive payment of the instrument; (2) to

bring any action thereon that the indorser could bring;

(3) to transfer his rights as such indorsee."

The third of these powers shows the peculiarity of this

restriction, which does not restrict the further negotiation

of the instrument, but expressly authorizes a transfer for

the purpose of carrying out the agency. The restrictive

effect of the indorsement lies simply in the fact that by

(37) Blaine v. Bourne, 11 R. I. 119.

(38) Sec. 37.
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its terms it notifies all transferees of the rights of the re-

strictive indorser.

§ 96. Indorsement in trust for third person. An ex-

ample of this third variety of restrictive indorsement is:

• *Pay to X in trust for C. ( Sgd. ) A ; " or '
' Pay to the order

of Mrs. Mary Hook, 35 King St., for the benefit of her

son, Charlie. (Sgd.) J. P. Haskins" (39). Such an in-

dorsement has the same effect as one in trust for the in-

dorser himself, and is restrictive in the sense already

pointed out in the last subsection, i. e., its form is notice

to all purchasers of the rights of the beneficiary. But it

does not prevent the further negotiation of the instrument.

Taking one of the examples above, Mrs. Hook, the indor-

see, has the right to transfer the instrument, but the pur-

chaser from her is bound to ascertain at his peril whether

or not she is carrying out her trust in doing so. If in fact

the transfer is a breach of her trust, her son could reclaim

the instrument or its proceeds from the transferee (40).

There is, however, one difference between an indorsement

which transfers the instrument to the indorsee for the

benefit of the indorser himself, and one constituting him

holder of the instrument for a third person. If the in-

dorsement were ''Pay to X for collection for my account,

(Sgd.) A," or ''Pay to X as trustee (or agent) for me,

(Sgd.) A,*' it would be futile to allow the indorser X to

sue A, as indorser of the instrument, for any money which

X might recover, he would hold for A. So the N. I. L. pro-

vides that in such cases X can "bring any action thereon

(39) Hook V. Pratt, 78 N. Y. 371.

(40) Third Nat. Bank v. Lange, 51 Md. 138.
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the indorser could bring" (41). A, the indorser, could

not sue himself. But where the indorsement is in trust

for a third person, as in the case of the indorsement to Mrs.

Hook in trust for her son, Mrs. Hook may bring an action

against the restrictive indorser Haskins, holding the pro-

ceeds when recovered, not for him, but for the son (42).

§ 97. Qualified indorsement. The effect of a blank or

special indorsement is not only to transfer the instrument

to the indorsee, but also to put him under a conditional

obligation to pay the instrument, if the maker or acceptor

does not. If the holder of a bill or note wishes to trans-

fer it, without assuming this obligation, he may accom-

plish his object by a qualified indorsement. An example

of such an indorsement by H. L. Smith is: "Without re-

course to me, (Sgd.) H. L. Smith;" or simply ''Without

recourse, (Sgd.) H. L. Smith;" or even "Not holden

(Sgd.) H. L. Smith." Any other words of the same import

are sufficient to qualify the indorsement, and it makes no

difference whether they precede or follow the indorser 's

signature. The only effect of such an indorsement is to

prevent the conditional obligation of the indorser to pay if

the maker does not from arising. It does not restrict the

further negotiation of the instnunent; nor is the indorser 's

unwillingness to assume that obligation such a circum-

stance of suspicion that the indorsee is charged with notice,

if the indorser had been guilty of fraud or such other mis-

conduct in acquiring the instrument that the courts would

not allow him to enforce it (43). The N. I. L. says:

(41) Sec. 37.

(42) Hook V. Pratt, note 39, above.

(43) Epler v. Funk, 8 Barr, 468 (Pa.).
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Sec. 38. A qualified indorsement constitutes the in-

dorser a mere assignor of the title to the instrument. It

may be made by adding to the indorser's signature the

words "without recourse," or any words of similar im-

port. Such an indorsement does not impair the negotiable

character of the instrument.

§ 98. Conditional indorsements. Such indorsements

are pure anomalies in the case of negotiable instruments.

"Pay to X upon condition that he neither smokes nor

drinks during 1910," is an example. The effect before the

N. I. L. of such an indorsement is illustrated by the case

of Robertson v. Kensington (44). R. Robertson was the

payee of a bill accepted by Kensington & Co., bankers. He
indorsed it as follows:

"Pay the within sum to Messrs. Clerk & Ross, or order,

ui3on my name appearing in the Gazette as ensign in any

regiment of the line, between the 1st and 64th, if within

two months from this date. R. Robertson."

The bill was indorsed in blank by Clerk & Ross and ulti-

mately was transferred to the Bank of England, to which

it was paid by the acceptors at maturity. The condition

of the indorsement, however, had not been fulfilled ; Rob-

ertson 's name had not appeared in the "Gazette." Rob-

ertson thereupon sued the acceptors and they were com-

pelled to pay the bill a second time. In other words, under

this decision, the maker or acceptor must detennine at his

peril whether or not the condition has been fulfilled. The

(44) 4 Taunton, 30.
Vol. VII—
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m\e of this case has been changed by the N. I. L. which

provides

:

*'Where an indorsement is conditional, a party required

to pay the instrument may disregard the condition, and

make payment to the indorsee or his transferee, whether

the condition has been fulfilled or not. But any person to

whom an instrument so indorsed is negotiated, will hold

the same, or the proceeds thereof, subject to the rights of

the person indorsing conditionally" (45).

In other words, although the acceptor or maker is pro-

tected by a payment of the instrument, even if the condi-

tion has not been fulfilled, the conditional indorsee and his

transferees, if the condition has not happened, hold the

instrument or its proceeds, as in the case of a restrictive

indorsement, for the indorser. For example, under the

N. I. L., Robertson's rights would have been against the

Bank of England and not Kensington & Co.

§ 99. Delivery without indorsement. If the payee or

holder of an instrument payable to order delivers it with-

out indorsement, title does not pass and the person taking

the instrument does not become its owner. The rights

which he does obtain by the transfer depend upon the

nature of the transaction. If the delivery was involuntary,

as in the case of theft, the mere possession of the unin-

dorsed instrument gives the possessor no rights upon it.

If the delivery was voluntary, but without intention to

transfer the bill or note, as in the case of a deposit with

a friend for safe keeping, the transferee obtains no

(45) Sec. 39.
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rights on the bill or note. If, however, the delivery was

by way of gift or sale, and the holder intended to transfer

the instrument to the donee or purchaser, the transferee,

while not acquiring title to the instrument and the right

to sue upon it as such, obtains a right of which the holder

cannot deprive him, to collect the instrument, and, if neces-

sary, to sue upon it in the right of his transferor (46).

Since he has not become the owner by the transfer, and is

entitled to enforce his transferor's rights only, defences

which were available against the transferor are good

against him also. Thus, if A sold B worthless property,

taking B 's note payable to A's order for $1,000 in payment,

and A sold and delivered the note to C without indorse-

ment, B 's defence would be available against C, as well as

A. The fact that C innocently paid value for the note

makes no difference, because C has obtained nothing more

than a right to enforce A's rights. Of course, had the note

been indorsed to C, he could have recovered on the note.

In addition to the right to collect the instrument, a

transferee who has paid value is entitled to have the in-

dorsement of his transferor. Such an indorsement, when

made, transfers the instrument at the time it is made, and

subjects the transferor to the ordinary liability of the

indorser. The N. I. L. does not refer to any of the various

Sinds of transferees without indorsement, except the trans-

feree who has paid value. His rights it defines as follows

:

Sec. 49. Where the holder of an instrument payable to

his order transfers it for value without indorsing it, the

(46) Grover v. Grover, 24 Pick. 261 (Mass.).
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transfer vests in the transferee such title as the transferor

had therein, and the transferee acquires, in addition, the

right to have the indorsement of the transferor. But, for

the purpose of determining whether the transferee is a

holder in due course, the negotiation takes effect as of the

time when the indorsement is actually made.
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CHAPTER V.

RIGHTS OF HOLDER IN DUE COURSE.

§ 100. In general. We have already discussed many
cases where the legal holder of a perfectly valid negotiable

instrument cannot enforce the instrument. They are cases

where the means by which the holder secured his legal

rights were such that it would be the grossest injustice to

allow him to enforce them. Such, for example, are cases

where a thief steals a note payable to bearer, and by his

mere acquisition of the instrument becomes the owner

thereof (1) ; or where the payee named in a note obtains

the instrument by force from the maker (2) ; or where the

payee by means of false statements induces the maker to

deliver him a note in exchange for worthless property

(3); or when the payee by threats of force, or duress,

secures the instrument from the maker (4) ; or where the

maker delivers the instrument as part of a transaction

declared illegal by statute, as in the case of usury.

We have also seen, that, if in any of the instances given,

the fraudulent payee or holder transfers the instrument to

another who purchases it in good faith and for value, there

is no reason why the purchaser, who has become the owner

(1) Greeser v. Sugarman, 76 N. Y, Supp. 922.

(2) Clarke v. Johnson, 54 111. 290.

(3) Miller v. Finley, 26 Mich. 249.

(4) Clark v. Pease, 41 N. H. 414.
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of a perfectly valid instrument for value and without

notice of the wrongdoing of his transferor, should be de-

prived of the rights of an owner and be prevented from

enforcing the instrument. The only defence which the

makers had, in tlie various instances cited, was the injus-

tice of allowing the wrongdoer to enforce the legal rights

he had obtained by his fraud or imposition. Certainly this

defence cannot be used against one who has acquired those

legal rights without fraud or imposition, i. e., one who has

paid value for them without notice of the wrongdoing. In

consequence, the innocent purchaser from the wrongdoer

is allowed to recover on the instrument. The doctrine may

be stated as follows: One who has acquired the ownership

of a negotiable instrument, in good faith and for value, is

entitled to exercise all the rights incident to ownership,

and may enforce the instrument, notwithstanding the de-

fenses which the parties liable on the instrument may have

had against the person from whom he purchased it. One

entitled to the benefit of this doctrine was called, before

the N. I. L., a **bona fide purchaser for value without

notice.'^ The N. I. L. terms him a "holder in due course"

of business. To be a holder in due course, according to our

statement of the rule, the holder must have (1) acquired

an existing instrument; (2) in good faith and without

notice of any defenses thereto; and (3) for value paid by

him therefor.

§ 101. Holder in due course must have acquired an ex-

isting instrument: Assent lacking. Unless the holder

can show there is a valid bill or note in existence, he has

failed to show that he has acquired a negotiable instru-
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ment, and the doctrine of purchase for value does not

assist him. For example, we have seen (5) that a bill or

note has no legal inception and does not become the obli-

gation of the maker, drawer, acceptor or indorser, until it

has been signed by him with the intention of being bound

on the instrument. Applying this rule, it was held (6)

that a German, who could not read English, was not bound,

even to an innocent purchaser, by his signature to an in-

strument in the form of a promissory note, which he signed

supposing it was an agency contract. The instrument, al-

though in form a complete promissory note, was not a valid

instrument. The fact that the holder of the ''paper"

parted with value innocently, is not of the slightest conse-

quence, because he had acquired absolutely nothing but a

piece of paper which was, in spite of its form, not the note

of anyone. For the same reason, one who has innocently

parted with value for an instrument in the form of a bill,

which, although signed by the defendant, was stolen from

him before it was completed, may not recover from the de-

fendant (7). Under the law the bill had had no inception

as his obligation (8). A forged instrument is another

example. If A's signature as maker is forged on an in-

strument in the form of a note, he is liable to no one

thereon, no matter how innocent the purchaser or how
great the value paid.

§102. Same: Illegality and other defects. Again,

even though the instrument is intentionally made and de-

cs) §§ 45-47, above.

(6) Walker v. Ebert, 29 Wis. 194.

t7) Baxendale v. Bennett, L. R. 3 Q. B. D. 525.

(8) See § 53, above.
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livered, it may be absolutely void by statute. In such a

case the innocent purchaser acquires nothing by his pur-

chase. Alexander v. Hazelrigg (9) is an illustration.

Hazelrigg made his note payable to Lucas or order, and

delivered it to Lucas for a gambling debt. The Kentucky

statutes declared gambling contracts absolutely void.

Alexander, knowing nothing of the origin of the note, pur-

chased it from Lucas for a fair price. It was held that

Alexander could not recover from the maker, Hazelrigg.

Negotiable instruments made by infants and insane per-

sons are further illustrations. All contracts of infants and

insane persons are by law void or voidable. In conse-

quence, one who purchases a note made by one of either of

those classes of persons purchases a voidable instrument

only, and neither the completeness of his innocence, nor the

amount of value given, can give him any thing more than

a voidable instrument, i. e., an instrument against which

the maker may plead his infancy or insanity (10).

§103. Same: Reasons stated. Chief Justice Dixon of

Wisconsin, in one of the cases (11) cited above, stated the

true nature of the various kinds of defenses which prevail

against a holder in due course as follows:

**The inquiry in such cases goes back of all questions of

negotiability, or of the transfer of the supposed paper to

a purchaser for value, before maturity, and without notice.

It challenges the origin or existence of the paper itself;

and the proposition is to show that it is not in law or in

fact what it purports to be, namely, the promissory note

(9) 123 Ky. 677.

(10) Re Soltykoff [1891] , 1 Q. B. 413.

(11) Walker v. Ebert, 29 Wis. 194,
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of the supposed maker. For the purpose of setting on

foot or pursuing this inquiry, it is immaterial that the sup-

posed instrument is negotiable in form, or that it may have

passed to the hands of a bona fide holder for value. Nego-

tiability in such cases presupposes the existence of the

instrument as having been made by the party whose name

is subscribed; for, until it has been so made and has such

actual legal existence, it is absurd to talk about a negotia-

tion, or transfer, or bona fide holder of it, within the mean-

ing of the law merchant. That which, in contemplation of

law. never existed as a negotiable instrument, cannot be

held to be such; and to say that it is, and has the qualities

of negotiability, because it assumes the form of that kind

of paper, and thus to shut out all inquiry into its existence,

or whether it is really and truly what it purports to be, is

petitio principii—begging the question altogether. It is,

to use a homely phrase, putting the cart before the horse,

and reversing the true order of reasoning, or rather pre-

venting all correct reasoning and investigation, by assum-

ing the truth of the conclusion, and so precluding any in-

quiry into the antecedent fact or premise, which is the

first point to be inquired of and ascertained. For the pur-

pose of this first inquiry, which must be always open when

the objection is raised, it is immaterial what may be the

nature of the supposed instrument, whether negotiable or

not, or whether transferred or negotiated, or to whom or

in what manner, or for what consideration or value paid

by the holder. It must always be competent for the party

proposed to be charged upon any written instrument to

show that it is not his instrument or obligation. The
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principle is the same as where instruments are made by

persons having no capacity to make binding contracts ; as,

by infants, married women, or insane persons; or where

they are void for other cause, as, for usury; or where they

are executed as by an agent, but without authority to bind

the supposed principal. In these and all like cases, no

additional validity is given to the instruments by putting

them in the form of negotiable paper.'*

§104. Defenses not available against holder in due

course. On the other hand, any defense which does not

go to the existence of the negotiable instrument as such,

but merely shows that the instrument came into existence

as a result of conduct on the part of the payee which makes

it unjust and inequitable for him to enforce it, is not avail-

able against an innocent purchaser for value. Examples

of such defenses are given in § 100, above. The N. I. L.

enumerates them and states the position of a purchaser for

value as follows:

Sec. 55. The title of a person who negotiates an in-

strument is defective within the meaning of this act when

he obtained the instrument, or any signature thereto, by

fraud, duress, or force and fear, or other unlawful means,

or for an illegal consideration, or when he negotiates it in

breach of faith, or under such circumstances as amount to

fraud.

Sec. 57. A holder in due course holds the instrument

free from any defect of title of prior parties and free from

defenses available to prior parties among themselves, and

may enforce payment of the instrument for the full amount

thereof against all parties liable thereon.
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§ 105. Existing instrument must be acquired by holder

in due course. Not only must there be a valid instrument

in existence, but it must have been transferred to the

plaintiff, before he can claim to be an innocent purchaser.

For example, Pilkington secured possession of a draft

payable to Casey, or order. Pilkington forged Casey's

signature as an indorsement on the instrument and deliv-

ered it to a bank, which paid value in good faith. Casey

sued the bank and recovered the proceeds of the draft

which had been paid to the bank. The forged indorsement

did not transfer the instrument and the bank did not be-

come the owner of it (13) . For the same reason, one who
purchases a note from an agent of the payee, who is not

authorized to indorse and transfer it, is not protected be-

cause of his innocence. The unauthorized indorsement

was not the indorsement of the payee, and ownership could

not be acquired without the payee's indorsement. The

doctrine of purchase for value allows one to exercise the

rights which have been acquired by him, but that is all.

§ 106. Purchase of instrument must be in good faith

and without notice of defenses. If one purchases a bill or

note, knowing of the defense which the acceptor or maker

has against his transferor, there is no reason in justice why

the defense should not be good against him also. On the

contrary, there is every reason why the defense should be

available against him. It was his own folly that he paid

value for the instrument. In consequence, the purchaser

is not protected unless he purchased in good faith and

without notice of defenses.

(13) Casey v. Pilkington, S3 N. Y. App. Div. 91,
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§ 107. Actual notice. The question, whether the pur-

chase was in good faith and without notice, generally is a

question of actual good faith and actual knowledge. No

matter how careless or stupid the purchaser, or how sus-

picious the circumstances, if he can convince the court or

jury that he had no knowledge of the defense, and did not

wilfully shut his eyes to the means of knowledge at hand,

he is entitled to the position of a holder in due course. In

other words, gross negligence on the part of the purchaser,

in buying under the circumstances, is not equivalent to bad

faith and real knowledge. This rule was thus stated by a

learned English judge in a case before the House of Lords:

**I think, however, it is now settled that, if value is

given for a bill, it is not enough to show that there was

carelessness, negligence, or foolishness in not suspecting

that the bill was wrong, when there were circumstances

which might have led to such suspicion. All these are

matters which tend to show that there was dishonesty in

not doing it; but they do not in themselves furnish a de-

fense to an action on a bill of exchange. I take it that it

is necessary to show, whether in the case of a party who

is solvent and sui juris, or as against the estate of a bank-

rupt, that the person who gave value (whether great or

small) for the bill was affected with notice that there was

something wrong about it when he took it; but he need

not have had notice of what the particular wrong was. If

a man, knowing that a bill was in the hands of a person

who had no right to it, should think that perhaps the

holder had stolen it, when in truth the latter had obtained

it by false pretences, I think he would be taking it at hi»
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peril. But sucli evidence of carelessness or blindness

might, with other evidence, be good evidence upon the

question, which appears to be the real one, whether he

knew that there was something wrong in the bill. If he

was (so to speak) honestly blundering and careless, he

would not be disentitled to recover; but if it appeared that

he must have had a suspicion of something wrong, and that

he refrained from asking questions, not because he was an

honest blunderer or a stupid man, but because he thought

in his secret mind: 'I suspect there is something wrong,

and if I ask questions it will be no longer suspecting, but

knowing, and then I shall be unable to recover,' I think

that is dishonesty" (14).

The N. I. L. states tlie rule as follows

:

Sec. 52. A holder in due course is a holder who has

taken the instrument under the following conditions:

4. That at the time it was negotiated to him he had no

notice of any infirmity in the instrument or defect in the

title of the person negotiating it.

Sec. 56. To constitute notice of an infirmity in the in-

strument or defect in the title of the person negotiating

the same, the person to whom it is negotiated must have

had actual knowledge of the infirmity or defect, or knowl-

edge of such facts that his action in taking the instrument

amounted to bad faith.

§ 108. Constructive notice. The rule stated above is

the general one, but it is limited by the doctrine that the

(14) Jones V. Gordon, L. R. 2 Appeal Cases, 616.
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purchaser of a bill or note is charged with knowledge of

everything appearing on the instrument itself. That is to

say, regardless of his actual knowledge, he is treated as if

he knew every fact and the legal consequences of every

fact which the paper itself discloses. This is the doctrine

of constructive notice.

§ 109. Purchase after maturity. The most important

application of the doctrine of constructive notice is to in-

struments transferred after their maturity, i. e., after they

are due. A bill or note does not lose its quality of nego-

tiability at its maturity, but the fact that a mercantile

©bligation has not been paid when due is by itself enough

to put all purchasers on inquiry as to its validity. Since,

whether the instrument is due or not appears upon its face,

a purchaser after maturity, under the rule of constructive

notice, always takes the instrument subject to all defenses

which the maker or acceptor had against his transferor.

Brown v. Davies (15) illustrates this. Davies made a

note payable to Sandal, or order, due on Nov. 13. The

note was not paid at maturity, but some weeks later Davies

paid the amount to Sandal, but did not receive the instru-

ment from him. Sandal then transferred the note to the

plaintiff, who paid value and had no notice of the payment.

It was held that the defense was nevertheless available

against the plaintiff, because he had received the instru-

ment after its maturity. Justice Buller said

:

*' There is this distinction between bills endorsed before

and after they become due. If a note endorsed be not due

at the time, it carries no suspicion whatever on the face

(15) 3 Term Rep. 80.
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of it, and the party receives it on its own intrinsic credit.

But if it is overdue, tliougli I do not say that by law it is

not negotiable, yet certainly it is out of the common course

of dealing, and does give rise to suspicion. Still stronger

ought that suspicion to be when it appears on the face of

the note to have been noted for nonpayment, which was

the case here. But generally, when a note is due, the party

receiving it takes it on the credit of the person who gives

it to him. Upon this ground it was, that, in the case in

Cornwall, I held that the defendant, who was the maker,

was entitled to set up the same defense that he might have

done against the original payee; and the same doctrine has

been often ruled at Guildhall. A fair indorsee can never

be injured by this rule ; for, if the transaction be a fair one,

he will still be entitled to recover. But it may be a useful

rule to detect fraud whenever that has been practised."

Another of the judges said :
'

' I think the rule laid down

by my brother Buller, in the case of Cornwall, is a very

safe and proper one: That where a note is overdue, that

alone is such a suspicious circumstance as makes it incum-

bent on the party receiving it to satisfy himself that it is

a good one, otherwise much mischief might arise.'*

§ 110. Purchase from partner, agent, or trustee. If

one takes a negotiable instrument signed by one of the

partners in the firm name, in payment of the personal debt

of the partner who executed the instrmnent, the creditor

must know from the face of the paper that it was signed

by his debtor as agent for the other partners, and, in con-

sequence, he is charged with constructive notice of the

absence of authority, if such be the case, on the part of his
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debtor to bind the other partners for his personal debtu

(16). Again, if the officer of a corporation draws a check

against the corporation's bank account, in the name of the

corporation, and delivers it in pajonent of his personal

debt, the creditor who receives it cannot be a holder in due

course, but is charged with constructive notice of the

officer's breach of trust in using corporate funds to pay

his own debts (17). But the constructive notice arises

from what appears on the face of the paper. If that shows

no irregularity, and the purchaser in fact acted in good

faith, he is protected. Thus in Cheever v. Railroad Co.

(18) it appeared that Frost, the president of the railroad,

executed a promissory note in the following form:

*' $5,000 Greenville, Pa., Feb 'y 24, 1888.

Four months after date the Pittsburgh, Shenango and

Lake Erie Eailroad Company promises to pay to the order

of John T. Bruen five thousand dollars at the American

Exchange National Bank, New York City. Value re-

ceived.

Attest: E. S. Templeton, Secretary.

The Pittsburgh, Shenango & Lake Erie Railroad Company,

By M. S. Frost, President.

'

'

Bruen, the payee named in the note, was Frost's private

secretary, and immediately indorsed the instrument in

blank and delivered it to Frost. Bruen acted merely as a

*'dummy" in the transaction. Frost transferred the note

(16) Leverson v. Lane, 13 C. B. (N. S.) 278.

(17) Rochester Road Co. v. Paviour, 1G4 N. Y. 281.

(18) 150 N. Y. 59.
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to the plaintiff, for a loan for the personal benefit of Frost.

It was held that the plaintiff could recover on the note

from the railroad. In its opinion the court said: ''The

principle that applies in a case where an officer of a cor-

poration makes the corporate obligation payable to him-

self, and then attempts to deal with it for his own benefit,

does not aid in solving the question in this case. "When

paper of that character is presented by the ofiScer or agent

of the corporation, it bears upon its face sufficient notice

of the incapacity of the officer or agent to issue it. . . .

Here the officer was not dealing with corporate notes pay-

able to himself, but with notes that had been regularly

issued, so far as appeared from their face, to a stranger.'*

§ 111. Transferee must part with value in exchange for

the instrument. If the transferee of a bill or note, from a

payee who has secured the instrument from the maker by

fraud, or force, or other means which make it unjust for

him to enforce the instrument against the maker, has not

parted with money or something of value for the instru-

ment, it is just as inequitable for the transferee, as it was
for the payee, to enforce the obligation of the maker. If

he has paid nothing, he will be in no worse position, if the

maker is not compelled to pay, than he would have been

had he never received the instrument. And this is equally

true, though the transferee acted in perfect good faith in

accepting the transfer. Whether he was innocent or not,

to allow him to recover would be to enrich him unjustly at

the expense of the defrauded maker. Therefore, the

N. I. L. defines a holder in due course of a bill or note as

one who ''took it in good faith and for value.^^
Vol. VII—

9
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§ 112. What constitutes value. ''Value is any consid-

eration sufficient to support a simple contract." *

'
' Value

'

means valuable consideration" (19). We have already

defined a ''sufficient" consideration as the surrender of a

legal right or a promise to surrender a legal right (20).

Obvious examples of consideration are the payment of

money, the surrender of property, or a promise to pay

money or to surrender property.

§ 113. Pre-existing debt as value. A creditor, who re-

ceives a bill or note in payment of his debt, surrenders

value in that he has given up and absolutely extinguished

his original rights against the debtor in exchange for the

bill or note (21). So also one who receives a negotiable

instrument on account of, but not in payment of a debt, is

a holder for value, because, by receiving the instrument, he

has surrendered his right to sue his debtor until the paper

is dishonored by non-payment (22). Even when the in-

strument is taken merely as collateral security for the debt,

and the creditor's rights to proceed against his debtor is

neither extinguished nor suspended for an instant, it is

held that the creditor is a holder for value. This was held

in the case of Eailroad Co. v. Bank (23). The railroad,

wishing to raise money, executed a promissory note pay-

able to its treasurer, who indorsed m blank and delivered

it to Hutchinson & Ingersoll, note brokers, for the purpose

of having the instrument sold by them for the benefit of the

(19) Neg. Inst. Law, sees. 25, 191.

(20) See § 57, above.

(21) Bank v. Scoville, 24 Wend. 115.

(22) Currie v. Misa, L. R. 10 Ex. Cas. 153.

(23) 102 U. S. 14.
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railroad. Hutchinson & Ingersoll were indebted to the

bank, and, in breach of trust, delivered the note to their

creditor, which took it in good faith as security for the

debt. The bank's claim against Hutchinson & Ingersoll

was neither extinguished nor suspended. The bank sued

the railroad, which set up as a defense the fraud of its

agents in pledging the note for their personal debt, but the

court held that the bank was a holder for value and could

recover. Mr. Justice Harlan in his opinion said:

*'Our conclusion, therefore, is that the transfer, before

maturity, of negotiable paper, as security for an ante-

cedent debt merely, without other circumstances, if the

paper be so indorsed that the holder becomes a party to the

instrument, although the transfer is without express agree-

ment by the creditor for indulgence, is not an improper use

of such paper, and is as much in the usual course of com-

mercial business as its transfer in payment of such debt.

In either case, the bona fide holder is unaffected by equities

or defenses between prior parties, of which he had no

notice. This conclusion is abundantly sustained by author-

ity. A different determination by this court would, we

apprehend, greatly surprise both the legal profession and

the commercial world." The N. I. L. (24) expressly en-

acts that ''an antecedent or pre-existing debt constitutes

value."

§ 114. Amount of value necessary. How much money

or how valuable property did the holder give for the bill

or note? is generally not a material inquiry. If he gave

value, whatever the amount or quantity of it, he is entitled

(24) Sec. 25.
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to the position of a holder for value. Thus in Lay v. Wiss-

man (25) it appeared that Cory and Stone had by fraud

induced the defendant to make a promissory note for $150,

payable to them. They indorsed ''without recourse" to

the plaintiff, who, in good faith and without notice of the

fraud, paid $80 for the instrument. It was held that the

plaintiff was a holder in due course and entitled to recover

the face value of the note.

There are several apparent but not real exceptions to

this rule. For example, where the purchaser paid only $5

for a $300 note of a solvent maker, it was held that the

small amount was evidence of bad faith and notice, and the

purchaser was not allowed to recover for that reason (26),

Again, if A fraudulently induces B to make a note for $100

payable to A, and A indorses the note to C, who does not

buy the paper but takes it as security for $50 advanced to

A, C can only recover from B the amount actually ad-

vanced (27). The reason is that if C recovered $100 from

B, C would be obliged to return $50 to A, the wrongdoer,

because, as between A and C, he held the note as security

only. The effect of this decision is stated in the N. I. L.

in this form:

Sec. 27. Where the holder has a lien on the instrument,

arising either from contract or by implication of law, he

is deemed a holder for value to the extent of his lien.

§ 115. Same: Judicial explanation. In its opinion

in Lay v. Wisman, the court stated the rule and explained

(25) 36 Iowa, 305.

(26) DeWitt v. Perkins, 22 Wis. 473.

(27^ AUaire v. Hartshorne, 21 N, J. L. 665.
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the apparent exceptions to it: "It is an elementary prin-

ciple that the equities existing between the maker and the

payee cannot be set np against the indorsee, in the ordinary

course of business, for a valuable consideration, in ^y&\
faith, and before maturity. There is some confusion and

uncertainty in the authorities as to whether one who pur-

chases a note for less than its face can be considered a

bona fide holder. In this state, however, the rule is set-

tled that one who purchases a note at a discount may

be a bona fide holder and entitled to recover thereon. And
this view has the support of both principle and authority.

The amount of the consideration paid may become import-

ant in determining whether the holder is a bona fide in-

dorsee. Where a note for $300, on a responsible person,

and nearly due, was sold for $5, it was held that the in-

dorsee was not a holder in good faith for value, and that

he could not recover thereon, the note being without con-

sideration. The amount of consideration paid becomes an

important element, in connection with the responsibility

of the maker, the rate of interest, the time of maturity,

and the circumstance of the transfer, in detennining the

bona fides of the holder. And, if he is not a purchaser in

good faith, he takes the note subject to the equities grow-

ing out of the note existing between the maker and the

payee. When, however, the consideration paid, and the

other circumstances of the purchase, show that the indor-

see is a bona fide holder, in the usual course of business,

there is no logical principle upon which his recovery from

the maker can be reduced below the amount of the note.

"The defense that a note has been obtained fraudulently
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or without consideration does not avail against a bona

fide holder. If, however, the recovery of such holder may
be limited to the amount paid, it is apparent that the de-

fense does avail, for without such defense, he would

recover the amount evidenced by the note. There is a

class of cases in which the holder has been allowed to re-

cover only the amount advanced upon the note. But it is

believed that they will nearly, if not quite all, be found

to be cases in which the holder is not a purchaser in the

ordinary course of business. Thus, in Allaire v. Harts-

borne (note 27, above), the note was deposited with the

holder as collateral security for a pre-existing debt. The

plaintiff was the owner of the note only to the extent of the

debt secured. If he had recovered more, he would have

held the surplus in trust for the payee. But the payee

was not entitled to recover the note, as between him and

the maker it being invalid. Hence, it was held, and very

properly, that the holder could recover only the amount of

his debt."

§ 116. Notice to purchaser before he has parted with

value. In a case where the payee of a note, who has se-

cured it from the maker by fraud or other unconscientious

means, indorses it to X, who in good faith and without no-

tice agrees to pay a fair price, but receives notice of the

maker's defense before he has actually paid the price to

the payee, it is clear that the purchaser should not be pro-

tected, if he pays after notice. To protect him under such

circumstances would be just as inequitable as to protect

one who has received the instrument as a gift. The law

will not protect the purchaser from his own folly or assist
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him in a fraud upon the maker as the case may be. The

courts have applied the same reasoning to cases where the

purchaser has paid part but not all of the agreed price be-

fore he receives notice, and treat such a purchaser as a

holder for value only to the amount he has paid before no-

tice. An example of this rule is the case of Dresser v.

Missouri Construction Company (28). One Irwin, by

means of fraud, induced the Construction Company to

make and deliver to him as payee three promissory notes

aggregating $10,000. Irwin sold and indorsed the instru-

ments to the plaintiff, who paid $500 in cash and prom-

ised to pay the balance of the purchase price. Before he

had done so he received notice of the maker's defense.

It was conceded that the plaintiff was entitled to recover

from the Construction Company the $500 paid before no-

tice, but the plaintiff claimed the face of the notes. His

claim was disallowed, the court saying:
*

' The argument of the plaintiff in error is that negotiable

paper may be sold for such sum as the parties may agree

upon, and that, whether such sum is large or small, the

title to the entire paper passes to the purchaser. This

is true; and if the plaintiff had bought the notes in suit

for $500, before maturity and without notice of any de-

fense, and had paid that sum, or given his negotiable note

therefor, the authorities cited show that the whole inter-

est in the notes would have passed to him, and he could

have recovered the full amount due upon them. '

'

The N. I. L. states the rule as follows:

(28) 93 U. S. 92.
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Sec. 54. Where the transferee receives notice of any

infirmity in tlie instrument or defect in the title of the

person negotiating the same, before he has paid the full

amount agreed to be paid therefor, he will be deemed a

holder in due course only to the extent of the amount

theretofore paid by him.

§ 117. Purchaser with notice from holder in due course,

^rhe holder of a bill or note who has purchased it in good

faith and for value ought to be permitted to exercise all of

the rights incident to the ownership of the instrument.

There is no reason why he should be confined to collecting

the instrument from the maker. Why should he not be

permitted to negotiate the instrument to whomsoever he

pleases, whether by way of sale or by way of gift? That

he may do so is well settled. In consequence, a defrauded

maker cannot object to the plaintiff's recovery on the

ground that he paid nothing for the note, but received it

as a gift from an innocent purchaser. Nor can the maker

object that the transferee of the innocent holder for value

knew of the fraud when he received the instrument, or that

he received the paper after maturity. To allow the maker

such a defense would be in effect to deprive the innocent

purchaser of one of his rights on the instrument, i. e., to

transfer it as he pleases and to whom he will.

§ 118. Same: Participant in prior wrongdoing. This

doctrine, which allows the transferee of a holder in due

course to recover from the maker, though he received the

instrument after maturity, paid no value, and had notice

of the maker's defense, obviously ought not to be applied
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in a case where the instniment gets back into the hands

of the party who was guilty of the fraud. The reasons

for this limitation of the rule are well stated by Judge

Cooley in a case (29) where the payee, who had secured

a note from the maker by fraud, sold it to an innocent

purchaser and then bought it back again. That learned

judge said:

''It is perfectly true, as a general rule, that the bona

fide holder of negotiable paper has a right to sell the same,

with all the rights and equities attaching to it in his own
hands, to whomever may see fit to buy of him, whether

such purchaser was aware of the original infirmity or not.

Without this right he would not have the full protection

which the law merchant designs to afford him, and nego-

tiable paper would cease to be a safe and reliable medium
for the exchange of commerce. For, if one can stop the

negotiability of paper against which there is no defense,

by giving notice that a defense once existed while it was

held by another, it is obvious that an important element

in its value is at once taken away. But I am not aware

that this rule has ever been applied to a purchase by the

original payee, nor can I perceive that it is essential to the

protection of the innocent indorsee, that it should be. It

cannot be very important to him, that there is one person

incapable of succeeding to his equities, and who conse-

quently would not be likely to become a purchaser. If he

may sell to all the rest of the community, the market value

of his security is not likely to be affected by the circum-

stance that a single individual cannot compete for its pur-

(29) Kost V. Bender, 25 Mich. 515.
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chase, especially when we consider that the nature of

negotiable securities is such that their market value is

very little influenced by competition. Nor do I perceive

that any rule or principle of law would be violated by

permitting the maker to set up this defense against the

payee, when he becomes indorsee, with the same effect

as he might have done before it had been sold at all, or

that there is any valid reason against it.'*

The doctrine and its limitations are stated in the N. I.

L. as follows:

Sec. 58. . . . But a holder who derives his title

through a holder in due course, and who is not himself a

party to any fraud or illegality affecting the instrument,

has all the rights of such former holder in respect to all

parties prior to the latter.
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CHAPTER VI.

OBLIGATIONS OF PARTIES AND TRANSFERORS.

Section 1. Contracts of Paeties to Instrument.

§ 119. Contract of maker and acceptor. A promissory

note must contain an ''unconditional promise" to pay at

a designated time. ''The maker of a negotiable instru-

ment by making it engages that he will pay it according

to its tenor" (1). The maker, then, is absolutely and un-

conditionally bound to pay his note at its maturity. A
bill of exchange is an " unconditional order" to the drawee

to pay at the designated time, and his acceptance is an as-

sent to the order. The acceptor, therefore, is absolutely

and unconditionally bound to pay the bill at its maturity,

and stands under an obligation with respect to a bill simi-

lar to that of the maker of a note.

§ 120. Presentment for payment. Since the maker or

acceptor is unconditionally bound to pay the holder at

maturity, it is his duty to seek him out and discharge his

obligation by payment. It is not the duty of the holder

to disclose his whereabouts or to present the instrument

for payment, but he may if he chooses, the instant the

instrument is overdue, institute an action against the ac-

ceptor or maker and compel him to pay not only the sum

(1) Neg. Inst. Law, sec. 60.
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due upon it, but also the costs of the action. Notwith-

standing the very terms of a bill or note payable on de-

mand, this rule is applied to them, and it is the duty of

the maker or acceptor to pay without demand (2). Even

where the instrument is expressly payable at a special

place, e. g., at a particular bank, the holder is not bound

to present it at the banl^ for payment; nor is the maker or

acceptor discharged by having money deposited in that

bank set apart for the payment of the instrument. The

N. I. L. (3) does provide that *'if the instrument is,

by its terms, payable at a special place, and he is able

and willing to pay it there at maturity, such ability and

willingness are equivalent to a tender of payment upon

his part." But even a tender of payment does not dis-

charge the acceptor or maker: its utmost effect is to stop

the running of interest, and to prevent the holder from re-

covering the costs in an action brought after the ten-

der (3a).

§ 120a. Contract of drawer and indorser. The N. I. L.

describes the contracts of the drawer of a bill and indorser

of either a bill or note as follows

:

Sec. 61. The drawer by drawing the instrument

. . . engages that on due presentment the instrument

will be accepted or paid or botn, according to its tenor,

and that if it be dishonored, and the necessary proceed-

ings on dishonor be duly taken, he will pay the amount

(2) Sec. 70.

(3) Sec. 70.

(3a) Hills V. Place, 48 N. Y. 520.
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thereof to the holder, or to any subsequent indorser who
may be compelled to pay it.

Sec. 66. Every indorser who indorses without qualifi-

cation . . . engages that on due presentment, it shall

be accepted or paid or both, as the case may be, accord-

ing to its tenor, and that if it be dishonored, and the nec-

essary proceedings on dishonor be duly taken, he will pay

the amount thereof to the holder, or to any subsequent

indorser who may be compelled to pay it.

Obviously the contracts of the drawer and indorser are

alike in that they are conditional, and in that both are con-

ditional upon the happening of the same events, i. e.,

non-payment by the maker or acceptor, due ''present-

ment," and *' necessary proceedings on dishonor." What
presentment and proceedings on dishonor are, we shall

consider later (Chapter VII, below). Here it is suffi-

cient to note that the drawer and the indorser do not

become liable unless the acceptor or maker fails to pay.

It is for this reason the N. I. L. describes the liability of

the drawer and indorser as "secondary"; that of the

maker or acceptor as "primary." It provides:

Sec. 192. The person primarily liable on an instrument

is the person who by the terms of the instrument is ab-

solutely required to pay the same. All other parties are

*' secondarily" liable.

§ 121. Order of liability of parties. The normal liabil-

ity of the various parties to a negotiable instrument may
be made plainer by an illustration. A draws a bill of
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exchange on X payable to B, and delivers it to B. By

drawing the instrument A assumes an obligation to B, or,

if B transfers the bill, to whomever happens to be the

holder, to pay the bill, if X, the drawee, refuses to accept

and pay. So far, A is the only party bound on the bill.

B secures X's acceptance. Thereupon X becomes pri^

marily and unconditionally bound to pay B, or, if B trans-

fers the bill, to pay whom.ever happens to be the holder.

Now there are two obligations on the instrument running

to B. B indorses to C. C, by the transfer, gets B's rights

against both the acceptor, X, and the drawer, A; but he

also obtains a third obligation, i. e., that of B, as indorser,

who by his indorsement promises to pay if the acceptor

does not. C indorses to D, and D thereupon succeeds to

the rights of C against X, A, and B, and also obtains the

conditional liability of C as indorser. At maturity it is

the duty of the acceptor, the person primarily liable, to

pay D forthwith. If he does pay, not only his own but

every other obligation on the instrument is discharged.

A's, B's and C's liability was only a conditional one, to

pay if X did not. If X does not fulfil his obligation, then,

upon presentment and after the necessary proceeding upon

dishonor, the liability of each of the other parties becomes

absolute, and each is bound to pay D the amount of the

bill forthwith.

§ 122. Same (continued). D may collect from any one

of the three he chooses, but, of course, he is not entitled

to receive the amount of the bill from more than one of the

parties. If he collects from C, the latter, receiving the in-

strument from D, becomes the holder and comes within
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the promise of the acceptor. He also falls precisely within

the contract of both A and B for the same reason, i. e., that

he has become the holder. C, then, at his option, may look

either to X, or to A, or to B for payment. If he secures

payment from X, the z-^strument is discharged just as it

would have been had the acceptor paid the holder, D, in the

first instance. If he looks to B and recovers, B may in

turn recover from either X or A. If the acceptor pays B,

the instrument is discharged and with it the liability of

A. But if B compels A, the drawer, to pay, he has no one

from whom to seek reimbursement except X, the acceptor.

If D had in the first place collected from A, the drawer, the

result would have been the same: A's payment would

have discharged the indorsers, B and C. Had D looked

to B, the first indorser, B's payment would have dis-

charged C, the second indorser. As between themselves,

the drawer and indorsers are liable in the order in which

they became parties to the instrument. That is to say,

an indorser, who has been compelled to pay, may seek re-

imbursement from the drawer and the prior indorsers, but

not from subsequent indorsers. But, as between the drawer

and indorsers, on the one hand, and the holder on the

other, the drawer and each of the indorsers is liable, with-

out regard to the order of time in which they respectively

became parties to the instrument.

§ 123. Same: Among indorsers. In determining the

order of liability of the indorsers among themselves, it is

the order in time in which they become parties to the in-

strument which controls, and not the order in which their

signatures appear on the back of the paper. H. L. Smith,
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the payee of an instrument, may have placed his blank

indorsement, *'H. L. Smith," across the back near the

middle, and his transferee, H. Richards, may have in-

dorsed in blank placing his signature above that of Smith.

Nevertheless, Smith, the payee, is the first indorser and

liable as such, and Eichards is the second indorser. When
it is remembered that the indorsements do not even have

to be on the back of the instrument, but may be scattered

over its face, it is obvious that the order of the names

on the paper is not a reliable guide to the order of the

indorsers' liability.

§ 124. Contract of aval or anomalous indorser. No one

but the payee or subsequent holder of a negotiable instru-

ment can properly be an indorser. But mercantile usage

permits a person, who is neither payee nor holder, to as-

sume a liability thereon by indorsing his name upon the

instrument. Such a person is called an aval. Since he is

neither acceptor, maker, drawer, nor in the proper sense

an indorser, the courts have found the greatest difficulty

in defining his liability. The N. I. L. has solved the prob-

lem by providing that he shall be liable as indorser:

Sec. 63. A person placing his signature upon an in-

strument, otherwise than as maker, drawer, or acceptor,

is deemed to be an indorser, unless he clearly indicates

by appropriate words his intention to be bound in some

other capacity.

Thus, if the payee of a note offers it for sale to a bank

but the bank refuses to buy, doubting the ability of the

maker and indorser to pay, the payee may induce X, a
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third person, to indorse his name on the paper for the

purpose of giving it credit with the bank. X is an aval

or anomalous indorser, and, under the N. I. L. assumes the

same obligation to the bank and subsequent holders, as a

regular indorser. The N. I. L. (4) expressly provides:

**If he signs for the accomodation of the payee he is liable

to all parties subsequent to the payee." His rights, also,

upon being compelled to pay, are the same as those of an

ordinary indorser, i. e., he may obtain reimbursement by

an action on the note against the maker or the prior in-

dorsers, including the payee for whose accommodation he

signed. It makes no difference whether X or the payee

signed first, or in what order their names appear on the

back of the paper. The payee is always, as we have seen,

the first indorser and liable as such.

§ 125. Same: Indorsement before inception. In the

case just discussed the irregular indorsement was placed

on the note, after it had been delivered to the payee and

had had its inception as a negotiable instrument. Sup-

pose, however, the indorsement had been made before the

maker had delivered the note. The N. I. L. defines the

liability of such an anomalous indorser as follows:

Sec. 64. Where a person, not otherwise a party to an

instrument, places thereon his signature in blank before

delivery, he is liable as indorser, in accordance with the

following rules:

1. If the instrument is payable to the order of a third

(4) Sec. 64 (3).
Vol vn—10
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person, he is liable to the payee and to all subsequent

parties.

2. If the instrument is payable to the order of the

maker or drawer, or is payable to bearer, he is liable to

all parties subsequent to the maker or drawer.

These rules are made clearer by examples. An illus-

tation of the operation of Kule 1 is a case where A makes

a note payable to the order of B, his creditor, and offers

the note in payment of the debt. B refusing to receive

the note, A induces X to indorse his name upon the note

in order to give it credit with B, who, relying on the in-

dorsement of X, takes the note in payment of A's debt.

The manifest intention of the parties is that X shall be

liable to B and holders subsequent to B. This intention

is effectuated by Rule 1. An example of Rule 2 is a case

where A, the drawer of a bill drawn payable to his own

order, secures X's indorsement, before he delivers it to B.

Here again X's intention appears to be to bind himself to

B and subsequent holders. Rule 2 fixes X's liability in ac-

cordance with this intention. The peculiarity in both of

these cases is, that, as a formal matter, B is the payee and

therefore the first indorser, and, were it not for the an-

omalous character of X's indorsement, would be liable to

X who is subsequent to him.

§126. Qualified indorsement. An indorser "without

recourse" refuses to assume the contract obligation of an

indorser, and consequently is not bound as such. His re-

sponsibility to his transferee is described in § § 135-40, be-

low.
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§ 127. Indorser of bearer instrument. The holder of

a bearer instrument need not, and usually does not, in-

dorse it, but ''where a person places his indorsement on an

instrument negotiable by delivery he incurs all the liabili-

ties of an indorser" (5). If he transfers without indorse-

ment he assumes none of the contract liabilities of an

indorser, but stands under a responsibility to his

transferee similar to that of an indorser without recourse.

See § § 135-40, below.

§ 128. Indorsement by infant. The indorsement of an

infant, whatever its effect, does not subject the infant to

any contract liability as indorser. The contracts of an

infant are either void or voidable. The same is true in the

case of indorsement by any person who has not capacity

to contract, as for example a corporation whose powers

do not include that of being a party to negotiable pa-

per (6).

Section 2. Admissions of Maker, Drawee and
* Acceptor.

§ 129. Admissions of maker, drawer, and acceptor as to

payee. The maker of a note, or the drawer of a bill, desig-

nates the payee. If the instrument is negotiable in form,

the maker expressly authorizes and apparently contemp-

lates its transfer by the payee. Therefore, if an insane

person, a "fictitious person," an infant, or any person not

having full legal capacity to deal with his property, is

designated by the maker or drawer as payee, the maker or

(5) Neg. Inst. Law, sec. 67.

(6) Neg. Inst. Law, sec. 22.
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drawer is not permitted to set up as a defense against a

purchaser of the instrument from the payee, his non-ex-

istence or want of capacity and the consequent want of

title in his transferee, the purchaser. The drawee, also,

after promising to pay a hill, for the same reason is not

permitted to question the existence or capacity of the

payee named in it. The N. I. L. states this rule as follows:

Sec. 60. The maker of a negotiable instrument by mak-

ing it . . . admits the existence of the payee and his

then capacity to indorse.

Sec. 61. The drawer by drawing the instrument admits

the existence of the payee and his then capacity to indorse.

Sec. 62. The acceptor by accepting the instrument

. . . admits . . . the existence of the payee and

his then capacity to indorse.

§ 130. Same: Illustrations. An example of the oper-

ation of this rule is a case where Massey made a note

payable to Hess, or order. Hess was an infant. Hess

indorsed to the plaintiff, who brought an action against

the maker, Massey. The maker's defense that the infant's

indorsement did not transfer the note to the plaintiff was

disallowed (7). The court said: ''The disability of an

infant to make a valid, binding contract, is a personal

privilege intended for the benefit of the infant himself,

and none but he, or his representatives, can take advan-

tage of such disability. Besides this, the defendant, by

making the note to Hess, asserted to the world his com-

petency to negotiate and assign the paper, and he cannot

(7) Frazier v. Massey, 14 Ind. 382.
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be permitted to gainsay the assertion so made." Another

illustration is a note made payable to "'X, attorney general,

or order." X's indorsee, even though the indorsement was

beyond X's official authority, would be entitled to recover

from the maker (8).

§ 131. Admissions of acceptor. An acceptance operates

not only as a promise to pay the bill, and as an admission

of the existence and capacity of the payee, but also as an

admission of ** (1) the existence of the drawer, (2) the gen-

uineness of his signature, and (3) his capacity and au-

thority to draw the instrument" (9).

§ 132. Acceptor's admission of drawer's existence,

capacity and authority. For the same reason that the

maker, drawer, and acceptor are precluded from denying

the existence and capacity of the payee, the acceptor by

accepting a bill, i. e., by assenting to the order of a drawer,

admits the drawer's existence, his legal capacity, and au-

thority to draw the bill, and to that extent the validity of

the bill to which he has given currency by his acceptance.

In an action against him upon his acceptance, it is no de-

fense that in fact there was no drawer, the name signed

to the bill not designating any person; or that the drawer

was an infant, or a lunatic, with no capacity to draw a

bill; or that he was not indebted to the drawer, who drew

upon him without right or authority. Thus, if A, upon

presentment to him, accepts a bill purporting to be drawn

by a person of whom he has never heard, and to whom he

owes nothing, he is bound by his acceptance to a holder for

(8) Wolke V. Kuhne, 109 Ind. 313.

(9) Neg. Inst. Law, sec. 62.
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value. **Tlie delivery of a bill or check by one person to

another for value implies a representation on the part of

the drawer that the drawee is in funds for its payment, and

the subsequent acceptance of such check or bill consti-

tues an admission of the truth of the representation,

which the drawee is not allowed to retract. By such ac-

ceptance the drawee admits the truth of the representation,

and, having obtained a suspension of the holder 's remedies

against the drawer, and an extension of credit by his ad-

mission, is not aftervv ards at liberty to controvert the fact

as against a bona fide holder for value of the bill" (10).

§ 133. Acceptor's admission of drawer's signature.

A drawee, by accepting, admits the signature to the bill

to be the genuine signature of the drawer and not a forg-

ery. But, as the result of an arbitrary distinction, he does

not admit that the body of the bill has not been altered

between the time of drawing and accepting. Thus, if A
forges B's signature as drawer to a bill drawn on- C, in-

serting his own as payee, and negotiates the instrument

to D, who pays value in good faith, and C accepts the bill

in ignorance of the forgery, D may recover from C on his

acceptance. But had B drawn a genuine bill on C payable

to A, and had A altered it by raising the amount, for ex-

ample; in such a case C's subsequent acceptance would

not bind him, and D, the innocent purchaser, could not

recover against him on his acceptance. In other words,

the acceptor admits the genuineness of the signature but

not the genuineness of the body of the bill. A striking

illustration of this rule is the case of the National Park

(10) Henertematte v. Morris, 101 N. Y. 63.
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Bank v. Ninth National Bank (11). A bill was drawn by

the Eidgely Bank of Illinois on the National Park Bank,

payable to one Shirly. The draft was stolen, the name of

the payee changed, the amount raised from $14.20 to

$6,300, and the signature of the drawer erased and then

re-written as before. The instrument was then negotiated

to the Ninth National Bank, which paid value for it in good

faith. Thereafter it was accepted by the Park Bank. It

was conceded that the Park Bank would not have been

bound by its acceptance if the only alteration had been as

to the payee and amount, for its acceptance admitted the

genuineness of the drawer's signature only. But the

drawer's signature was not genuine. It had been erased

and re-written. In consequence, the court held the Park

Bank bound to pay; for the bill had not been altered since

the signature, which its acceptance admitted to be genuine,

had been attached to the instrument. The court said:

''For more than a century it has been held and decided,

without question, that it is incumbent upon the drawee of

a bill to be satisfied that the signature of the drawer is

genuine, that he is presumed to know the handwriting of

his correspondent, and, if he accepts or pays a bill to which

the drawer's name has been forged, he is bound by the act,

and can neither repudiate the acceptance nor recover the

money paid."

§ 134. Forged indorsements. The drawee of a bill

payable to order is bound by his acceptance to pay the

payee or his order, but no one else. If the payee's in-

dorsement is forged, the instrument is not transferred and

Xll) 46 N. Y. 77.
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the payee is not deprived thereby of his right to receive

payment. It makes no difference in the application of this

rule that the drawee accepted the instrument after the

forgery of the payee's indorsement, and that the holder

purchased innocently after the drawee had placed his ac-

ceptance on the bill. The acceptor does not admit the

genuineness of the indorsements. He promises to pay the

legal holder of the bill at maturity (12).

Section 3. Vendor's Warranties of Transferor.

§ 135. Liability of transferor as seller. The transfer

of a negotiable instrument for a consideration is a sale,

and the transferor is therefore subjected as seller to certain

liabilities to his transferee, similar to those of the seller

of any property. These liabilities are not the result of in-

dorsement, but arise quite independently because the

transfer is a sale. In consequence, they are the same in

a case of a transfer of a bearer instrument by delivery,

and in the case of a transfer by a qualified indorsement,

by which the holder of an instrument payable to order

indorses it without assuming the contract obligation of an

indorser to pay if the maker or acceptor does not. That

the liability of a transferor as indorser and his responsi-

bility as seller are distinct is made clear by two examples.

A, the holder of a note payable Jan. 1, 1911, sells and in-

dorses it to B on Jan. 1, 1910. Immediately after the trans-

fer, the maker absconds, a bankrupt without assets. B has

no action against A on his indorsement, until the maturity

of the note on Jan. 1, 1911. But, if the note had been a

(12) First Bank v. Bank, 152 111. 296.
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forgery, B, upon discovering the invalidity of the instru-

ment, might have sued A at once upon his implied war-

ranty as seller that the note was genuine.

§ 136. Warranties of transferor. The N. I. L. states

the warranties of the seller of a bill or note as follows:

Sec. 65. Every person negotiating an instrument by de-

livery or by a qualified indorsement, warrants:

1. That the instrument is genuine and in all respects

what it purports to be;

2. That he has a good title to it

;

3. That all prior parties had capacity to contract;

4. That he has no knowledge of any fact which would

impair the validity of the instrument or render it value-

less.

But when the negotiation is by delivery only, the war-

ranty extends in favor of no holder other than the im-

mediate transferee. The provisions of subdivision three of

this section do not apply to persons negotiating public or

corporate securities, other than bills and notes.

Sec. 66. Every indorser, who indorses without quali-

fication, warrants to all subseqent holders in due course:

1. The matters and things mentioned in subdivisions

one, two and three of the next preceding section.

§ 137. Warranty of genuineness. The warranty of the

transferor that "the instrument is genuine and in all re-

spects what it purports to be" makes him responsible to

his transferee, if the instrument is forged, or void by stat-

ute, or for any reason never had an inception as the ob-

ligation of the maker, acceptor, or drawer, whose name
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appears thereon; and his ignorance of the invalidity of

the paper does not affect his liability. For example in

Hannum v. Richardson (13) the defendant sold and in-

dorsed ''without recourse" to the plaintiff a piece of paper

which purported to contain a promissory note. In fact

the obligation was absolutely void by a statute of the state.

It did not appear that the defendant acted in bad faith

or knew of the illegality. It was held that the defendant

was nevertheless liable on his warranty. The court said

:

**By indorsing the note 'without recourse* the defend-

ant refused to assume the responsibility and liability which

the law attaches to an unqualified indorsement, so that,

in respect to such liability, it may perhaps be regarded

as standing without an indorsement. If it be so regarded,

then in what position do these parties stand in respect

to the transaction ? The principle is well settled that where

personal property of any kind is sold, there is on the part

of the seller an implied warranty that he has title to the

property, and that it is what it purports to be, and is that

for which it was sold, as understood by the parties at the

time ; and, in such case, knowledge on the part of the seller

is not necessary to his liability. The implied warranty is,

in this respect like an express warranty, the scienter

need not be alleged or proved. ... In this case the

note in question was given for intoxicating liquor sold

in this state in violation of law, and therefore was v<i>id at

its inception; in short, it was not a note, it was not what

it purported to be, or what it was sold and purchased for;

it is of no more effect than if it had been a blank piece of

(13) 48 Vermont, 50&
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paper for which the plaintiff had paid his fifty dollars.

In this view of the case, we think the defendant is liable

upon a warranty that the thing sold was a valid note of

hand.''

§ 138. Warranty of title. If a note is stolen from the

payee, his indorsement forged, and the paper sold by the

thief to an innocent holder, the holder does not obtain title.

Nor can he transfer what he does not own. If he attempts

to sell the instrument, his sale passes nothing to the trans-

feree. The transferee, therefore, may recover under such

circumstances from the transferor for breach of the war-

ranty that ''he had good title" to the instrument (14).

§ 139. Warranty of capacity of prior parties. Not only

is the transferee entitled to get from his transferor title

to a valid instrument, but he has a right to the contract

obligations of the parties as the paper discloses them.

For example, an infant holder of a bill or note may trans-

fer the instrument by his indorsement, although his in-

dorsement places him under no liability as indorser (15).

One, therefore, who buys a note bearing a prior indorse-

ment by an infant, may recover from his transferor. One

at least of the prior parties did not have capacity to con-

tract, and the transferee did not obtain the obligations

of all the parties he naturally expected were bound on the

instrument.

§ 140. Warranty of no knowledge of facts rendering

instrument valueless. The insolvency of the acceptor or

maker at the time of the transfer, or at any other time,

(14) Williams v. Savings Institution, 57 Miss. 633.

(15) Neg. Inst. Law, sec. 22.
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does not charge the transferor on any of his warranties.

To be sure, if it results in the inability of the maker or ac-

ceptor to pay at maturity, the transferor, if he has in-

dorsed, may be held as indorser. But the transferor, when

he sells an instrument which although legally valid is of

no practical value, because of the insolvency of the par-

ties to it or other reason, warrants that he has no

knowledge of any fact which renders it valueless. For

example, the plaintiff sold the defendant a check drawn

and indorsed, to plaintiff's knowledge, by an insolvent per-

son. The defendant gave plaintiff a note for the purchase

price. In an action on the note, the defendant relied for

a defense on plaintiff' 's breach of warranty. It was held

the defense was good. ''Where a party negotiates com-

mercial paper," said the court, "payable to bearer, or

under the blank indorsement of another person, he can-

not be sued on the paper, because he is not a party to it

;

but he nevertheless warrants that he bas no knowledge of

any facts which prove the paper to be worthless, on ac-

count of the failure of the makers, or by its being already

paid, or otherwise to have become void or defunct; for,

says Judge Story, ' any concealment of this nature would

be a manifest fraud' " (16).

(16) Brown v. Montgomery, 20 N. Y. 287.
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CHAPTER Vn.

PRESENTMENT AND PROCEEDINGS ON DISHONOR.

Section 1. Peesentment for Payment.

§141. Necessity of presentment. The maker or ac-

ceptor of a negotiable instrument is bound to pay at ma-

turity, without a presentment or any demand of payment

whatever, even in the case of a note payable "on demand"

(1), but the first step in making absolute the conditional

liability of the drawer and indorsers is presentment for

payment to the maker or acceptor.

''Presentment for payment is not necessary in order to

charge the person primarily liable on the instrument.

. . . But, except as herein otherwise provided, present-

ment for payment is necessary in order to charge the

drawer and indorser" (2).

§ 142. Day for presentment.

''Where the instrument is not payable on demand, pre-

sentment must be made on the day it falls due" (3).

"Every negotiable instrument is payable at the time fixed

therein without grace" (4).

(1) See §120, above.

(2) Neg. Inst. Law, sec. 70.

(3) Neg. Inst. Law, sec. 71.

(4) Neg. Inst. Law, sec. 85.
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If the instrument is payable Jan. 1st, presentment must

be made on tliat day. An instniment dated Jan. 31st, and

payable one month after date, must be presented on Feb.

28th or 29th, as the case may be. A bill or note dated

Jan. 1st, payable *' ten days after date," must be presented

on Jan. 11, and a note payable ''ten days after my death,"

the maker of which dies on Jan. 1st, matures and must be

presented on Jan. 11th. As the N. I. L. says:

Sec. 86. Where the instrument is payable at a fixed

period after date, after sight, or after the happening of

a specified event, the time of payment is determined by ex-

cluding the day from which the time is to begin to run,

and by including the date of payment.

Instruments falling due on Saturday are to be presented

for payment on the next succeeding business day, except

that instruments payable on demand may, at the option

of the holder, be presented for payment before twelve

o'clock noon on Saturday when that entire day is not a

holiday (5).

§ 143. When demand instruments must be presented.

The payee of a bill or note payable on demand is entitled

to its payment immediately upon its delivery, and, if he

chose, he might forthwith maintain an action upon it

against the maker or acceptor. In this sense a demand

instrument is due on the day of its issue, and, if the or-

dinary rule were applied—that presentment must be made

at maturity—a presentment good against parties who in-

dorsed after that day would be impossible. But the rule

(5) Neg. Inst. Law, sec 85.
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is that an instrument indorsed after maturity is, as re-

gards the person so indorsing, payable on demand (6).

Thus the ordinary rule cannot apply to demand instru-

ments. The N. I. L. says that where the instrument "is

payable on demand, presentment must be made within a

reasonable time after its issue" (7). For example, X,

the holder of a demand note made by A and indorsed suc-

cessively by B, C, and D, by presenting it to A, within a

reasonable time after its issue by A, could hold the in-

dorsers. Suppose, however, X held the note until after a

reasonable time had elapsed, and then indorsed to Y. As

regards X, the instrument would have the effect of a note

payable on demand issued on the day of his indorsement.

Consequently, if Y made a presentment for payment to the

maker. A, within a reasonable time after X's indorsement,

the presentment would be good as against X, although

of course it would not revive the liability of the prior in-

dorsers, B, C, and D (8).

§ 144. What is a reasonable time for presentment?

What is a reasonable time is a question of fact

for the solution of which the law offers no rule.

A reasonable time within which to make presentment may

be a day or two in the case of a check, or a month or two

in the case of a bill or note. The N. I. L. provides:

Sec. 193. In determining what is a ''reasonable time"

or an ''unreasonable time," regard is to be had to the na-

ture of the instrument, the usage of trade or business (if

(6) N. I. L., sec. 7.

(7) N. I. L., sec. 71.

(8) Turner v. Mining Co., 74 Wis. 355.
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any) with respect to such instruments, and the facts of

the particular case.

§ 145. When delay in making presentment is excused.

In Patience v. Townley (9), an action against an indorser

on a bill due in Leghorn on Sept. 10, 1800, the plaintiff

proved a presentment on October 31, 1800. He also proved

that, though he sent out the bill in time for presentment

on Sept. 10th, the occupation of Leghorn by the enemy

made presentment on that day impossible. The court

held that the presentment on October 31st was sufficient,

saying: "Duly presented is presented according to the

custom of merchants, which necessarily implies an excep-

tion in favor of those unavoidable accidents which must

prevent the party from doing it within the regular time."

In another case the illness of the holder, serious enough

to prevent him from presenting the bill in person or from

employing an agent to act for him, was held to excuse a

delay in making presentment (10). These cases serve to

illustrate the general rule laid down in the N. I. L.:

Sec. 81. Delay in making presentment for payment is

excused when the delay is caused by circumstances beyond

the control of the holder, and not imputable to his default,

misconduct, or negligence. When the cause of delay

ceases to operate, presentment must be made with reason-

able diligence.

§ 146. Place of presentment: When place specified.

(9) 2 Smith (Eng.) 223.

(10) Wilson V. Senier, 14 Wis. 380.
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The place of payment of a negotiable instrument may be

designated either by expressly making it ''payable at"

a specified place, or by the maker or acceptor adding an

address to his signature. An instrument in which the

place of payment is specified must be there presented (11)

.

Thus, an instrument payable ''at the First National

Bank," or "at 114 South Main St., St. Louis," or "at

New York city," must be presented at the place named.

Where the place named is a town, e. g., New York city, the

presentment must be at the residence or place of business

of the acceptor or maker in New York city; but, if he has

neither, the presence of the instrument in the city in the

possession of the holder or his agent authorized to collect,

is the proper mode of presentment. The most convenient

mode of effecting the presentment of a bill or note, payable

generally in a city or town, is to send it for collection

to a bank doing business there. The bank then would pre-

sent it at the maker's or acceptor's office or residence, or,

if he had neither, the presence of the bill in the bank

would be sufficient. A presentment not made at the place

specified for payment is of no effect. For example, a per-

sonal presentment to the maker or acceptor at another

place, or a presentment at his actual place of business or

residence, if that is not the place specified, is insufficient

(12).

§ 147. Same: When no place specified. If no place

of payment is specified in the instrument, presentment

must be made at the place of business or the residence

(11) Neg. Inst. Law, see. 73 (1) (2).

(12) First Bank v. Bank, 152 111. 296.
Vol. \-II— 1

1
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of the maker or acceptor (13). The holder may choose

either and is not bound to present at both, even if no one is

found at the place chosen. If the maker or acceptor has

either an office or a home, a personal presentment to him

elsewhere, for example, on the street, or in another's of-

fice, is insufficient (14).

If no place of payment is specified in the instrument,

and the maker or acceptor has no place of business or resi-

dence, the presentment is good if made to the maker or

acceptor personally wherever he can be found, or if made

at his last known place of business or residence. In such

a case, if the maker or acceptor's whereabouts or his last

place of business or residence cannot be ascertained by

the holder after a reasonable effort, the drawer and m-

dorsers of the bill or note are bound without presentment.

The N. I. L. provides for such a case as follows:

Sec. 82. Presentment for payment is dispensed with:

(1) Where after the exercise of reasonable diligence pre-

sentment as required by this act cannot be made. . . .

§ 148. Hour of presentment. Not only must the pre-

sentment be made on the proper day and at the proper

place, but it must be at a reasonable hour. If the place of

payment is a business office, the customary hours of busi-

ness would fix the exterior limits of the time for present-

ment. These naturally vary in different towns. If a pre-

sentment is properly made at a residence, it should be made

(13) Neg. Inst. Law, sec. 73 (3).

(14) See Parker v. Kellogg, 158 Mass. 90; King v. Crowell, 61 Me.

244.
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between the usual hours of rising and retiring in that

community. For instance, the presentment of a note at the

maker's residence in a suburb of Boston, at 9 o'clock in

the evening, was held sufficient although the maker and

his family were in bed (15) . In discussing the reasonable-

ness of the hour the court said: -

**The note declared on, not being payable at a bank,

or at any place where business was transacted during

certain stated hours in each day, was properly presented

to the maker at his place of residence. It was also the

duty of the holder to present it within reasonable hours

on the day of its maturity. No fixed rule can be established

by which to determine the hour beyond which a present-

ment, in such case, will be unreasonable and insufficient to

charge an indorser. Generally, however, it should be made

at such hour that, having regard to the habits and usages

of the community where the maker resides, he may be

reasonably expected to be in a condition to attend to or-

dinary business. In the present case, taking into consid-

eration the distance of the place of residence of the maker

from Boston, where the note was dated, and where it was

held when it became due; the means that were taken to

ascertain the residence of the maker, and the season of

the year at which the note fell due, we are of opinion that

a presentment at nine o'clock in the evening was season-

able and sufficient. It is quite immaterial that the maker

and his family had retired for the night. The question

whether a presentment is within reasonable time cannot

be made to depend on the private and peculiar habits of

(15) Farnsworth v. Allen, 4 Gray, 453 (Mass.).
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the maker of a note, not known to the holder; but it must

be determined by a consideration of the circumstances,

which, in ordinary cases, would render it seasonable or

otherwise. '

'

§ 149. Hours for presentment at bank. When the placfe

of presentment is a bank, presentment must be made dur-

ing banking hours, i. e., the hours during which the bank

is open for the transaction of business over its counters.

Presentment after banking hours, though the bank's doors

may still be open and its ofi&cers present is too late. There

is, however, an exception to this rule which has been sanc-

tioned by the N. I. L.

:

Sec. 75. Where the instrument is payable at a bank,

presentment for payment must be made during banking

hours, unless the person to make payment has no funds

there to met it at any time during the day,in which case

presentment at any hour before the bank is closed on that

day is sufficient.

§ 150. Presentment must be by holder or his agent.

Any person in possession of a bill or note payable to bearer

or indorsed in blank is the holder of the instrument, and

a proper person to make presentment, whether or not he

is in fact acting for himself, or for the benefit of a third

person who is entitled to the proceeds when collected.

But the holder of a note specially indorsed to him, who

does not wish to present it in person, may employ an agent

for the purpose. There is no necessity of indorsing the

instrument to the agent, even by a restrictive indorsement

;

nor is any written authorization necessary. A simple de-
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livery of the instrument unindorsed, with authority to

collect it, constitutes the agent a proper person to make

a presentment (16).

§ 151. To whom presentment must be made. The

N. I. L. says:

Sec. 78. Where there are several persons, not partners,

primarily liable on the instrument, and no place of pay-

ment is specified, presentment must be made to them all.

Sec. 77. "WHiere the persons primarily liable on the in-

strument are liable as partners, and no place of payment is

specified, presentment for payment may be made to any

one of them, even though there has been a dissolution of

the firm.

This rule—that where there are several makers or ac-

ceptors who are not partners, presentment must be made

to each—does not mean that personal presentment to each

is necessary, but that such a presentment to each must be

made as would be sufficient were he the only maker or

acceptor. So far as personal presentment is concerned,

the rule is the same with respect to instruments with sev-

eral makers or acceptors, as in the case of instruments

with one maker or acceptor. No personal presentment of

an instrument payable at a particular place is necessary.

If the holder or his agent, with the bill or note in his pos-

session, applies for payment at the place specified, at a

reasonable hour, the presentment is good, whether the ac-

ceptor or maker or any one representing him is present

(16) Neg. Inst. Law, sec, 72 (1).
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or not. Where the proper place of presentment is the of-

fice or the residence of the acceptor or maker, the present-

ment is good, even if the doors of the office or house he

closed and no answer can he obtained. In this case it is the

place and not the person to tvhom, which determines the

effect of the presentment.

§ 152. Presentment is demand of payment accompanied

by exhibition of instrument. Since the instrument must

be surrendered upon its payment, a presentment for pay-

ment should be accompanied by a production of the in-

strument, or, at least, an ability forthwith to produce it.

If the maker or acceptor unqualifiedly refuses to pay be-

fore the instrument is produced, there seems to be no oc-

casion for the formal act of exhibiting it. The N. I. L.

provides generally:

Sec. 74. The instrument must be exhibited to the per-

son from whom payment is demanded, and when it is

paid must be delivered up to the party paying it.

Section 2. Presentment for Acceptance.

§153. When presentment for acceptance necessary.

Until a bill of exchange has been accepted, the drawee is

under no obligation to the payee or holder to pay it. The

rights of the holder are against the drawer and indorsers,

who have promised conditionally to pay if the drawee does

not. If the holder wishes the promise of the drawee, he

may present the bill to the drawee requesting his accept-

ance. But, in general, the holder has the option, either

of presenting the bill before maturity for acceptance, or of
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waiting until maturity and presenting it for payment.

There are, however, certain cases where the failure of the

holder to make a presentment for acceptance will discharge

the drawer and indorsers (17). The N. I. L. enumerates

them as follows:

Sec. 143. Presentment for acceptance must be made

:

1. Where the bill is payable after sight, or in any other

case where presentment for acceptance is necessary in or-

der to fix the maturity of the instrum.ent;

2. "Where the bill expressly stipulates that it shall be

presented for acceptance ; or

3. Where the bill is drawn payable elsewhere than at

the residence or place of business of the drawee.

In no other case is presentment for acceptance necessary

in order to render any party to the bill liable.

§ 154. Dishonor by non-acceptance. Whether a pre-

sentment for acceptance is necessary or not, if it is actually

made and the drawee refuses to accept, the bill is dishon-

ored and the holder is entitled to immediate payment from

the drawer or indorsers, although the bill may not be due

for months or years (18). But the obligations of the

drawer and indorsers are conditional upon due notice of

dishonor, which must be given in accordance with the

rules governing a notice of dishonor by non-payment (19).

Section 3. Notice of Dishonor.

§ 155. In general. After presentment for payment to

(17) Neg. Inst. Law, sec. 144.

(18) N. I. L., sec. 150.

(19) See §§ 155-70, below.
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the acceptor or maker, the next step in fixing the liability

of the drawer and indorsers is notice to them that the

instrument has been dishonored. Such a notice is called

a notice of dishonor.

§ 156. Form of notice.

**The notice may be in writing or merely oral and may

be given in any terms which sufficiently identify the instru-

ment and indicate that it has been dishonored by . . .

non-payment " ( 20 ) .
'

'A written notice need not be signed,

and an insufficient written notice may be supplemented

and validated by verbal communication. A misdescription

of the instrument does not vitiate the notice, unless the

party to whom the notice is given is in fact misled thereby'*

(21).

A notice of dishonor, then, may be an unsigned com-

munication in writing, or an oral communication, or a

communication partly written and partly oral. The notice

(1) ought to identify the dishonored instrument, and (2)

must indicate that it has been dishonored by non-payment.

§ 157. Identification of dishonored instrument. The

usual and proper mode of describing the dishonored in-

strument in a notice of dishonor is by giving its amount,

its date, its date of maturity, and the names of all the par-

ties to it. But, as the N. I. L. says, a misdescription, and

by implication an incomplete description, does not vitiate

the notice, if the person receiving it knows that it relates

to a bill or note upon which he is drawer or indorser. For

(20) Neg. Inst. Law, sec. 96.

(21) N. I. L., sec. 95.
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this reason, a notice wHcIi misstated the amount and did

not state the names of the indorsers, has been held suffi-

cient (22), the court saying: **The defendant, however,

does not show that he was in the least misled or confused

by the omission, or by the mistake. On the contrary, it

clearly appears that he understood the notice to refer to the

note in suit. He was, therefore, fully informed of the dis-

honor of this note and that the holder looked to him for

payment. This was sufficient to fix his liability. '

'

§ 158. Indication of dishonor. An instrument is ''dis-

honored by non-payment when it is duly presented for

payment and payment is refused or cannot be obtained"

(23) . An indication of dishonor is therefore an indication

(1) that a technical presentment for payment has been

made, and (2) that the instrument is unpaid. Both of these

elements of a ''dishonor by non-payment" must appear

from the notice by "reasonable intendment," although

they need not be expressly stated in it. Under this rule,

a mere statement that the instrument is due and unpaid is

insufficient. There may have been no presentment (24).

Again, a statement that payment has been demanded is not

enough. Due presentment is a presentation of the instru-

ment to the maker or acceptor, as well as a demand. A
notice stating directly that the instrument has been '

' dis-

honored" or "protested" is valid, because the reasonable

intendment is that the proper steps to dishonor the paper

have been taken.

(22) King V. Hurley, 85 Me. 525.

(23) Neg. Inst. Law, sec. 83.

(24) Daniel on Neg. Inst., sec. 983.
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§ 159. By whom notice may be given. The proper per-

son to give notice of dishonor in the first instance is the

holder. But any indorser to whom the holder has given no-

tice may also serve notice on indorsers prior to him. If he

were not permitted to do this, the liability of the prior

indorsers to him might not be fixed ; for the holder is not

obliged to give notice to all indorsers, but only to such

as he wishes to hold, and only indorsers to whom notice

is sent are bound. However, before an indorser can give

notice, his liability as such must have been fixed. A notice

of dishonor can be given only by the holder, or by an in-

dorser whose liability to pay the holder has become ab-

solute. For example, a notice by an indorser who has

been discharged, because no notice has been served upon

him, is ineffectual. So also is a notice sent by a stranger.

,The N. I. L. says

:

Sec. 90. The notice may be given by or on behalf of the

holder, or by or on behalf of any party to the instrument

who might be compelled to pay it to the holder, and who,

upon taking it up, would have a right to reimbursement

from the party to whom the notice is given.

An illustration may make this clearer. X is the holder

of a note, indorsed successively by A, B, C, and D. Upon

dishonor, X may give notice to all the indorsers, in which

event each becomes responsible to X for the amount of the

note; or he may give notice to D only. If he pursues the

latter course, D's responsibility to X being fixed, D may,

in order to protect himself, give notice to any or all of the

three prior indorsers. Neither B nor C, however, is en-
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titled to give notice to A, until notice has been received

from D.

§ 160. Effect of notice. Suppose D does send notice

to C, and C in turn to B, what effect has the serving of these

notices on the rights of the holder? They have the same

effect in fixing the liability of B and C as notices sent by

him personally. In like manner, C's notice to B enures

to the benefit of D. The result is that each of these indor-

sers, B, C, and D, is responsible for the amount of the note

to X ; if D pays it, he may look for reimbursement to either

B or C ; but if B pays it, he is without recourse on A who
has received notice from no one. The N. I. L. states the rule

as follows:

Sec. 93. Where notice is given by or on behalf of a

party entitled to give notice, it enures to the benefit of the

holder and all parties subsequent to the party to whom no-

tice is given.

If we suppose that the holder, X, instead of notifying

D only, had also notified A, the notice would fix the liability

of A not only to X but also to D. And, to carry the case

a step further, had D notified B and C, the intermediate

indorsers between him and A, the notice to A would oper-

ate for their benefit as well as for that of D. In other

words, due notice from the holder to the first indorser

fixed his liability to all subsequent indorsers who were

themselves bound to the holder. The N. I. L. says

:

Sec. 92. Where notice is given by or on behalf of the

holder, it enures to the benefit of . . . all prior par-
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ties who have a right of recourse against the party to

whom it is given.

§ 161. Notice by agent. It is not necessary for the

holder, or for a party entitled to give notice, to attend per-

sonally to the matter. He may, and usually does, act by an

agent. A notice of dishonor sent by an agent is peculiar

in that it need not be given in the name of his principal,

but may be given in the agent 's own name, or in the name

of any other party who is entitled to give notice. For ex-

ample, X is the holder of a note indorsed successively by

A, B, and C. X gives notice to the last indorser, C, who

employs Y to notify A and B. A notice by Y in his own

name, as holder, is sufficient, although he is not the holder.

And a notice by Y, in the name of the holder X, who has

not authorized him to act, is good. This is provided in the

N.I.L.:

Sec. 91. Notice of dishonor may be given by an agent,

either in his own name or in the name of any party en-

titled to give notice, whether that party be his principal

or not.

§ 162. Time within which notice must be given. Notice

of dishonor may be given as soon as the instrument is dis-

honored (25). If a bill or note is presented at ten o'clock

in the morning of the day of maturity and payment is not

obtained, the dishonor is complete and notice may at once

be given. Or, if an indorser receive notice from the holder,

he may at once notify the prior indorsers. But such ex-

(25) Neg. Inst. Law, sec. 102.
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pedition is not necessary. The time within which notice

must be given is determined by certain definite rules which

have been incorporated in the N. I. L.

:

Sec. 103. Where the person giving and the person to

receive notice reside in the same place, notice must be

given within the following times:

1. If given at the place of business of the person to

receive notice, it must be given before the close of busi-

ness hours on the day following.

2. If given at his residence, it must be given before the

usual hours of rest on the day following.

3. If sent by mail, it must be deposited in the post-

office in time to reach him in usual course on the day fol-

lowing.

Sec. 104. Where the person giving and the person to

receive notice reside in different places, the notice must

be given within the following times:

1. If sent by mail, it must be deposited in the post-

office in time to go by mail the day following the day of

dishonor, or, if there be no mail at a convenient hour on

that day, by the next mail thereafter.

2. If given otherwise than through the postoffice, then

within the time that notice would have been received in

due course of mail, if it had been deposited in the post-of-

fice within the time specified in the last subdivison.

Sec. 94. Where the instrument has been dishonored in

the hands of an agent, he may either himself give notice

to the parties liable thereon, or he may give notice to his

principal. If he give notice to his principal, he must do so

within the same time as if he were the holder, and the
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principal, Tipon the receipt of such notice, has himself the

same time for giving notice as if the agent had been an

independent holder.

§ 163. Successive notices. An illustration of the opera-*

tion of these rules will show that, although the time within

which a notice of dishonor must be given or despatched

by mail is fixed, the time within which an indorser will

receive notice may vary greatly with the circumstances.

Y is the agent for collection of a bill for the holder X. The

bill is indorsed by A, B, C, D, and E, who indorsed suc-

cessively in the order named. Upon dishonor, Y the

agent, may notify each of the five indorsers on behalf of

the holder X. If he pursues this course the notices if sent

by mail, must be deposited in the post-office not later than

the day following the dishonor. A delay by him until the

second day after dishonor (unless the circumstances bring

the case within Sec. 104-1) would discharge A, B, C, D,

and E. Y, however, instead of notifying the indorsers,

may despatch a notice by mail to his principal, X. Upon

its receipt, X may wait until the day following before

mailing a notice to E, the fifth and last indorser. E, tak-

ing the full time allowed for giving notice, may notify

the fourth indorser, D, who in turn notifies C, and so on.

It is perfectly possible that several weeks or even longer

may elapse before A, the first indorser receives notice. Yet

when he is notified, he is just as effectually bound as if a

notice had been sent him directly by the holder or his

agent.

§ 164. To whom notice must be given. The N. I. L.

provides:
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Sec. 100. Notice to joint parties who are not partners

must be given to each of them, unless one of them has

authority to receive such notice for the others.

Sec. 99. Where the parties to be notified are partners,

notice to any one partner is notice to the firm, even though

there has been a dissolution.

Sec. 98. When any party is dead, and his aeath is

known to the party giving notice, the notice must be given

to a personal representative, if there be one, and if with

reasonable diligence he can be found. If there be no per-

sonal representative, notice may be sent to the last resi-

dence or last place of business of the deceased.

§ 165. Where notice must be sent. If the message

constituting the notice, whether oral or in writing, whether

delivered in person, by messenger, or sent through the mail,

is actually received by the indorser, within the time that

would have been required for delivery had the notice been

sent to the place designated by the law as the proper ad-

dress to which the notice must be sent, the notice is suffi-

cient (26). But, if the holder does not wish to assume the

risk of the message being actually received within the

proper time, the simple course, whatever the means of

transmission may be, is to address it in accordance with

the following rules laid down in the N. I. L.:

Sec. 108. Where a party has added an address to his

signature, notice of dishonor must be sent to that address;

but if he has not given such address, then the notice must

be sent as follows:

(26) Neg. Inst. Law, sec. 108.
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1. Either to the post-office nearest to his place of resi-

dence, or to the post-office where he is accustomed to re-

ceive his letters ; or

2. If he live in one place, and have his place of business

in another, notice may be sent to either place ; or

3. If he is sojourning in another place, notice may be

sent to the place where is so sojourning. . . .

§ 166. Same: Illustrations. If the indorser were a

farmer, who, to suit his convenience, received his mail at

the one of two neighboring post-offices more distant from

his home, notice might properly be sent to either under

Eule 1. Eule 2 would apply to the case of an indorser re-

siding in a suburban town whose place of business is in a

large city. An example of Rule 3 is the case (27) of a no-

tice sent to Daniel Webster at Washington, while he was

there attending to his duties as a United States senator,

although his legal residence and office were in Boston.

It was held that the notice addressed to Washington, the

place of his temporary residence or sojourning, was suffi-

cient, the court saying:

"The ground relied upon to show that such notice was

not sufficient is that the defendant's general domicile and

place of business were in the city of Boston, where he had

at all times an agent, who had the charge and management

of his affairs. The defendant, though his domicile was at

Boston, was actually resident at Washington, in discharge

of his public duties as a senator, at a session of Congress

called by public proclamation, and continued until after

(27) Chouteau v. Daniel Webster, 6 Metcalf, 1 (Mass.).
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the time at which this notice was sent; so that the place

where he might be presumed to be actually residing was

fixed and well known by the nature of these duties. Under

these circumstances, the court are of the opinion that no-

tice to the defendant by mail, addressed to him at Washing-

ton, was good and sufficient notice of the dishonor of these

notes. This decision is founded on the circumstances of

the particiilar case, and may be varied by other facts. It

is not like a case of a merchant stopping for a day or two

at a hotel or watering-place, or on a journey of business

or pleasure."

§ 167. When notice dispensed with or delay excused.

If, within the regular period for sending notice, the nec-

essary data to enable the holder to give proper notice can-

not, after the exercise of reasonable diligence, be ascer-

tained, a delay is excused. But, ''when the cause of de-

lay ceases to operate, notice must be given with reasonable

diligence" (28). In Gladwell v. Turner(28a) it appeared

that the bill was drawn by the defendant on one Welsh,

at three months after date, duly accepted, and afterwards

indorsed to one Smith, who indorsed it to the plaintiff.

It became due on Friday the 17th of September, 1869, and

was presented on that day to Welsh by the plaintiff, but

was dishonored. All the parties to the bill lived in Lon-

don. On the day following its dishonor, the plaintiff, with

a view of giving notice to the defendant, and being ig-

norant of his address, applied to Smith for information.

Smith was from home ; but later on the same day, at about

(28) Neg. Inst. Law, see. 113.

(2Sa) L. E. 5 Ex. 59.

Vol. VII— 12
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half-past five in the afternoon, the plaintiff went to him

again, and obtained the defendant's address. He posted

his notice of dishonor the same evening, but not until after

six o'clock. The consequence was that it was not received

by the defendant until Monday, the 20th of September.

If it had been posted before six, the defendant would, in

the ordinary course of the London postal delivery, have

received it on Saturday evening. The court held the de-

lay in giving notice excused, saying:

*'The holder of a bill is not bound, omissis omnibus aliis

negotiis, to devote himself to giving notice of its dishonor.

He must, however, use due and reasonable diligence, or

the notice will be too late. Now here, unless we are pre-

pared to say as a matter of law that the plaintiff was under

an absolute necessity of writing and posting his notice in

the half hour which elapsed from his discovery of the de-

fendant's address and six o'clock, I am of opinion that

there was evidence of sufficiently reasonable diligence, both

in discovering the address and in posting the notice. The

notice was therefore in time."

If the address which the holder ascertains after diligent

inquiry is incorrect, notice sent there is sufficient, though

it is never received. And if the holder's diligence does

not result in information as to the indorser's whereabouts,

or a proper place of address, notice is unnecessary. The

N. I. L. says

:

Sec. 112. Notice of dishonor is dispensed with, when,

after the exercise of reasonable diligence, it cannot be

given to or does not reach the parties sought to be charged.
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Section 4. Peotest.

§ 168. Necessity for protest. The conditional liability

of the drawer and indorsers of promissory notes and of

inland bills of exchange is fixed by a due presentment and

due notice of dishonor. But in the case of foreign bills of

exchange, an additional act must be performed by the

holder in order to charge the drawer and indorsers. He
must protest the bill.

§ 169. Inland and foreign bills. An inland bill is one

drawn and payable in the same state. A foreign bill is

one drawn in one state and payable in another. Thus,

a draft drawn in Wisconsin, directing payment to be made
in Chicago, is a foreign bill. In case neither the place

of drawing nor the place of payment appears from the face

of the bill, the holder may treat the instrument as an in-

land bill (29). This^ option is given the holder in order

to relieve him from the necessity of determining at his

peril whether or not a protest is necessary.

§ 170. Requisites of protest. The first step in protest-

ing a bill of exchange is its formal presentment for ac-

ceptance or payment, as the case may be; the second, is

**noting" the dishonor; and the third, the preparation and

execution of the certificate of protest. Each of the steps

must be taken by a notary public (30). The presentment

by the notary must be in accordance with the ordinary

rules governing presentment (31). The ''noting" is the

making by the notary of a memorandum on the bill of

(29) Xeg. Inst. Law, sec. 129.

(30) N. I. L., sec. 154; Ocean Bank v. Williams, 102 Mass. 141,

(31) See §§ 141-52, above.
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the facts later to be incorporated in the certificate of pro-

test. The ** noting" must be made on the same day as the

presentment and dishonor. If the certificate is executed

by the notary upon the day of presentment, there is no

occasion for a ''noting." But either the "noting" or the

certificate itself must be made on that day (32). If the

certificate is not then executed, ''the protest may be sub-

sequently extended as of the date of the noting" (33).

The requisites of the certificate of protest, called the "pro-

test," which is a document signed and sealed by the no-

tary who presented the bill, are stated in the N. I. L.:

Sec. 153. The protest must be annexed to the bill,

or must contain a copy thereof, and must be under the

hand and seal of the notary making it, and must specify;

1. The time and place of presentment

;

2. The fact that presentment was made and the manner

thereof;

3. The cause or reason for protesting the bill;

4. The demand made and the answer given, if any, or

the fact that the drawee or acceptor could not be found.

(32) Neg. Inst. Law, sec, 155.

(33) N. 1. L., sec. 155.
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CHAPTER Vm.

CHECKS.

§ 171. Peculiarities of checks. Ai bill of exchange

drawn on a bank and payable on demand is called a check.

There would be no occasion for mentioning this particular

kind of bill, were it not for two peculiar rules applicable

to them. Apart from these peculiarities a check stands

on the same footing as any other bill (1).

§ 172. Certification. Instead of demanding payment,

the holder may present a check to the bank on which it

is drawn requesting that the bank certify upon its face

that the drawer's account is ''good'* for the amount of the

check. If the bank assents to the request by writing '
' Cer-

tified" or "Good" upon the check, the bank makes the

instrument its own absolute obligation—in effect, its prom-

issory note or certificate of deposit, and the drawer and in-

dorsers are discharged (2). Thereafter, the holder must

look to the bank alone for payment. The instrument, how-

ever, continues negotiable, and, if it is transferred by in-

dorsement, the indorsers subsequent to the certification are

of course liable as such. For the same reason, if the drawer

of a check secures its certification before he delivers it to

the payee, he remains liable. The practical consequence

(1) Neg. Inst. Law, sec. 185.

(2) N. I. L., sec. 188.
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is, that, if the holder obtains the certification, he is the

loser in the event of the bank's failure; but, if the check

was certified for the drawer, he is responsible in case of the

bank's insolvency (3).

§ 173. Time within which checks must be presented:

To hold drawer. The general rule is that bills of exchange

payable on demand must, in order to charge the drawer

and indorsers, be presented within a reasonable time after

their issue. But the drawer of a check remains liable

thereon indefinitely, unless he is actually injured by the

delay in making presentment. *
'A check must be presented

for payment within a reasonable time after its issue, or

the drawer will be discharged from liability thereon to

the extent of the loss caused by the delay" (4). Further-

more, what is a reasonable time within which to present a

check within this rule is a question to which usage has

given a more definite answer than in the case of other

kinds of bills. In Grange v. Reigh (5), for example, it ap-

peared that the defendants, after banking hours on July

20, drew and delivered to plaintiff in Milwaukee, where

plaintiff resided, a check for $1,211 upon the South Side

Savings Bank, located in Milwaukee. The check was not

presented on July 21st, during all of which day the bank

was open and would have paid the check had it been pre-

sented. The bank did not open after July 21, by reason

of which the check was not paid. In holding that the loss

by reason of the bank's failure must fall upon the plaint-

iff, the court said: "The settled law applicable to the facts

(3) Head v. Hornblower, 156 Mass. 458.

(4) Neg. Inst. Law, sec. 186.

(5) 93 Wis. 552.
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of this case, is, that, if a person receives a check on a bank,

he must present it for payment within a reasonable time,

in order to preserve the right of recourse on the drawer

in case of non-payment by the drawee; and that, when such

person resides and receives the check at the same place

where such bank is located, a reasonable time for such

presentation reaches, at the latest, only to the close of

banking hours on the succeeding day, excluding Sundays

and holidays. Plaintiff failed to comply with the law in

this respect; hence defendants were discharged from all

liability to answer for the default of the bank."

§ 174. Same: To hold indorsers. With respect to in-

dorsers also a check must be presented more promptly than

other bills. When the parties all reside in the same place,

the holder should present the check on the day it is re-

ceived or on the following day; and, when payable at a

different place from that in which it is negotiated, the

check should be forwarded by mail on the same or the

next succeeding day for presentment.

(6) Smith V. Janes, 20 Wend. 192 (N. Y.).
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CHAPTER IX.

DISCHARGE OF INSTRUMENT.

§ 175. Payment. Payment by the acceptor or maker

to the holder, at or after maturity, discharges the contract

of the acceptor or maker and the contract of every other

party to the instrument. The life of the paper as an obli-

gation has ended, and in no way and in favor of no one

can the obligation of the parties to it be revived. If the

bill or note is not surrendered to the maker or acceptor

at the time of payment ; or if, in the case of surrender, it

is put in circulation again, without his consent, no pur-

chaser of the paper can acquire any rights against the

parties who had been the acceptor, maker, drawer, or in-

dorsers before its discharge (1),

§ 176. Payment must be to the holder. Payment to

effect a discharge must be to the holder, i. e., the legal

owner of the instrument (2). In consequence, payment

to the person in possession of a bill or note payable to or-

der, upon which the payee's indorsement is forged, is not

a discharge of the instrument (3). That, in such a case,

the maker or acceptor paid in good faith and the person

receiving payment was innocent, makes no difference.

(1) Neg. Inst. Law, sec. 119 (1).

(2) N. I. L., sees. 119 (1), 88.

(3) Smith V. Sheppard, Chitty on Bills (10th Ed.) 180, note.
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However, if the bill or note is payable to bearer, pa3Tiieiit

in good faith to any one in possession of it will discharge

the instrument. The instrument being transferable by de-

livery, the person in possession is the legal owner thereof

(4).

§ 177. Payment must be at or after maturity. Pay-

ment before maturity does not discharge a negotiable in-

strument (5). Its utmost effect is to make it unconscien-

tious for the holder who has received payment to enforce

the instrument. *
'Payment, '

' said a learned judge, in hold-

ing that an innocent purchaser before maturity could re-

cover on a note, which had been paid before its maturity

but had subsequently passed into the plaintiff's hands,

''means payment in due course, and not by anticipation.

Had the bill been due before it came into the plaintiff's

hands, he must have taken it with all its infirmities. In

that case, it would have been his business to inquire min-

utely into its origin and history. But, receiving it before

it was due, there was nothing to awaken his suspicion. 1

agree that a bill paid at maturity cannot be reissued, and

that no action can afterwards be maintained upon it by

a subsequent indorsee. A payment before it becomes due,

however, I think does not extinguish it any more than if

it were merely discounted" (5a).

§ 178. Payment by drawer or indorser. Payment by

the drawer of a bill, or the indorser of a bill or note, sat-

isfies his liability to the holder, but does not discharge

the instrument, or the obligations of the maker or acceptor

(4) Anonymous, Style, 366.

(5) Neg. Inst. Law, sees. 119 (1), 88.

(5a) Burbridge v. Manners, 3 Campbell 193.
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and the prior indorsers. Upon his payment he is entitled

to receive the instrument from the holder, and to enforce

it against the prior parties, or, if he wishes, to transfer it

by way of sale or gift. The N. I. L. provides:

Sec. 121. Where the instrument is paid by a party sec-

ondarily liable thereon, it is not discharged ; but the party

so paying it is remitted to his former rights as regards all

prior parties, and he may strike out his own and all sub-

sequent indorsements, and again negotiate the instrument.

§ 179. Same: Illustrations. For example, C sells

property worth $100 to B, taking in payment a note of

$100 made by A payable to B, indorsed by B to C. C in-

dorses the note to D. A does not pay at maturity, and C is

compelled to pay D. C can enforce the instrument against

A or B. The instrument is not discharged, because the ab-

solute and unconditional promise of the acceptor or maker

to pay has not been fulfilled by the indorser's payment in

satisfaction of his own obligation to pay if the maker or

acceptor does not. The prior indorsers are not discharged,

because they have assumed an obligation to every subse-

quent holder to pay if the maker did not, and he has not

paid. The indorser who has paid and received the instru-

ment is entitled to enforce it against the prior parties, or

to transfer it because he has become the holder (6). The

indorser who has taken up the instrument can not enforce

it against indorsers subsequent to himself. In the ex-

ample above, had the holder D secured payment from the

(6) Serra v. Berkley, 1 Wilson, 46; Callow v. Lawrence, 3 Maule

& S. 95.
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first indorser B, instead of from the second C, B would

have no rights against C. To allow B to pursue C on the

instrument would be futile; for, were C compelled to pay,

he could turn about, and, under the general rule that prior

indorsers are not discharged, compel B to repay him (7).

§ 180. Cancelation and alteration. In addition to pay-

ment by the acceptor or maker, there are two other prin-

cipal ways in which a negotiable instrument may be dis-

charged: cancelation and alteration. A cancelation in-

cludes, as well as canceling, a destruction or mutilation of

the paper on which the bill or note is written, or an erasure

of the writing. But, *
' a cancelation made unintentionally,

or under a mistake, or without the authority of the holder,

is inoperative" (8).

An alteration is any change made in the material terms

of the instrument. No matter by whom, or under what

circumstances, the alteration is made, it effects a discharge

of the instrument unless all of the parties consent (9).

But the N. I. L. makes an exception to this strict rule in

favor of purchasers, who, ignorant of the alteration, have

innocently parted with value for the r>aT3€r:

Sec. 124. . . But when an instrument has been ma-

terially altered and is in the hands of a holder in due

course, not a party to the alteration, he may enforce pay-

ment thereof according to its original tenor.

The N. I. C enumerates what alterations are material

as follows:

(7) Neg. Inst. Law. sec. 120 (4).

(8) N. I. L., sec. 123.

(9) N. I. L., sec. 124.
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Sec. 125. Any alteration which changes:

1. The date;

2. The sum payable, either for principal or interest;

3. The time or place of payment

;

4. The number or the relations of the parties

;

5. The medium or currency in which payment is to

be made; Or which adds a place of payment where no

place of payment is specified, or any other change or ad-

dition which alters the effect of the instrument in any re-

spect, is a material alteration.

§ 181. Discharge of indorsers. The discharge of the

instrument by payment, cancelation, or alteration extin-

guishes the obligation of every party liable on it. But an

indorser may be discharged without a discharge of the in-

strument. For example, he is discharged by an intentional

cancelation of his signature (10). An indorser is also

discharged by any dealings of the holder with prior par-

ties, which affect the indorser 's right to proceed against

them in case he is compelled to pay the holder (11). For

example, if the holder of a note indorsed by A, B, and C,

intentionally cancels A's signature, B and C are dis-

charged. By the cancelation of A's indorsement his lia-

bility on the instrument is discharged, and the right of

B and C to look to him for reimbursement is gone. In

consequence it would be unjust to allow the holder to col-

lect from B and C (12).

(10) Neg. Inst. Law, sec. 120 (2).

(11) N. I. L., sec. 120.

(12) See Neweomb v. Raynor, 21 Wend. 108.
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CHAPTER I.

CONTRACT OF GUARANTY OR SURETYSHIP.

§ 1. Parties to suretyship agreements. A person who

engages to be answerable for the debt, default, or mis-

carriage of another is called a surety or guarantor. He
undertakes to pay either jointly or severally with the

principal, the debtor who is primarily liable ; or he may

undertake to pay only if the latter does not. He is an in-

surer of the debt, and is usually bound with the principal

by the same instrument, executed at the same time, and

for the same consideration, and is often an original pro-

misor and debtor from the beginning. When there are

two or more sureties bound with the principal for the

performance of the same obligation, or parts of the same
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obligation, they are co-sureties even though bound for

different sums and though they become bound at differ-

ent times. Thus if A is the principal on a bond for $2,000,

and B becomes surety for the entire sum and C surety for

$1,500 of it, B and C are co-sureties and may have a right

of contribution as to each other, i. e., if one has to pay the

debt, he can force the other to contribute or share the

burden with him. This right of contribution will be dis-

cussed later (§§89-99). B and C in the above example

are co-sureties, that is, they are bound for the perform-

ance, by the same principal, of the same obligation. Co-

sureties may become bound at different times, for differ-

ent amounts, and may be ignorant of the fact that there

are other co-sureties. So long as it is for the perform-

ance of the same obligation they are co-sureties.

§ 2. Capacity of parties. As to the capacity of parties

to become sureties, the law is the same in respect to in-

fants and insane persons as in case of any other sort of

contract. See Contracts, §§ 67-72, in Volume I of this

work. A corporation as a rule has no power to become a

surety, unless such power can be implied from the nature

of its business. Such power may be implied whenever

reasonably necessary or usual in the conduct of its busi-

ness. Surety and guaranty companies, which are now

very common, are organized under express statutes for

the purpose of becoming sureties.

§3. Distinction between suretyship and guaranty.

A strict surety is directly liable to the creditor for the act

to be performed. He is bound with and for another, who

is primarily liable, and who is called the principal.
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When we say the principal is primarily liable this only

means he is primarily liable as between the principal

and surety. Both principal and surety are directly liable

to the creditor. The strict surety undertakes to pay the

debt in the first instance, just as the principal does. On
the other hand, a guarantor undertakes to pay only if the

principal fails to do so ; or, in case of a guaranty of col-

lectability, if he is insolvent and unable to pay. This

failure or inability of the debtor to pay the debt must first

be shown, before the guarantor becomes liable. In a

strict guaranty the guarantor does not undertake to do

what the debtor is bound to do, but his obligation is that

the debtor will perform the obligation, or, if he fails to

perform, the guarantor will pay such damages as result

from the failure. The contract of a guarantor is thus col-

lateral and secondary, instead of direct like that of a strict

surety. The term surety is commonly loosely used to

cover both strict sureties and guarantors. The law as to

the two discussed in this article does not differ greatly,

except in cases involving the statute of frauds, so usually

no attempt will be made to make any distinction.

§ 4. Guaranty a collateral undertaking. As was stated

in the preceding subsection, a guarantor promises to

pay the debt if the principal does not do so. His under-

taking is secondary—it is his own separate, independent

contract distinct from that of the principal debtor. Wlien

one who owns a promissory note endorses it and trans-

fers it to another, such endorser is a species of guarantor

of the note, under special conditions imposed by the law

of negotiable paper. See Negotiable Instruments, Chap-
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ters VI and VII, of this volume. He is liable to the

owner of the note, if the maker does not pay. In other

words, he promises the one to whom he transfers the

note, that, if the maker does not pay it, he, upon the per-

formance of certain conditions, will do so ; and the trans-

feree takes the note relying on this promise. It is clear

here that the endorser made a contract separate and dis-

tinct from that of the maker of the note and founded on

a distinct consideration, namely the taking of the note by

the transferee. It is a collateral undertaking. Since a

contract of guaranty is a contract independent of that

out of which the debt of the principal arose, it always re-

quires a consideration, but the same act or promise may

be a consideration for the principal's contract and a

guaranty made at the same time. For instance, when the

guaranty is given in consideration of the creditor's ad-

vancing money or goods to the principal, such advances

furnish good consideration for the guaranty. Where

there is a guaranty of a pre-existing obligation, however,

there must always be some new consideration in order to

make a valid guaranty.

§ 5. Statute of frauds. The fourth section of the old

English statute of frauds provided that no action should

be brought whereby to charge the defendant upon any

special promise to answer for the debt, default, or mis-

carriage of another person, unless the agreement upon

which such action shall be brought, or some memorandum

or note thereof, should be in writing and signed by the

party charged therewith or by some other person there-

unto, by him lawfully authorized. This section of the
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statute of frauds has been re-enacted throughout the

United States with but few modifications.

§ 6. Contract of guaranty must be in writing. When

the contract is merely one of guaranty, it is clearly a spe-

cial promise to answer for the debt, default, or miscar-

riage of another person, and consequently is within the

statute of frauds and must be in writing. If the special

promise creates a liability to pay for another, that is, if

the promisor agrees to pay if the debtor does not, the

promise must be in writing. There must be a principal

debtor, and the special promise must be made to the cred-

itor to whom the principal debtor has already become lia-

ble, or is thereafter to become liable. It is evident that

a contract of strict suretyship is not within the statute

of frauds, because the surety promises the creditor, with

out condition, that he will pay him and is directly and

jointly (or jointly and severally, or severally) liable with

the principal debtor. His is a direct unconditional prom-

ise to pay the debt, and not a promise to answer for the

debt, default, or miscarriage of the principal. This is

illustrated by the old English case of Watkins v. Perkins

(1) where the court said that if A promise B, a surgeon,

that if B cure D of a wound, he will see him paid ; that is

only a promise to pay if D does not and therefore ought to

be in writing, but if A promise, in such case, that he will

be B's paymaster whatever he shall deserve, it is im-

mediately the debt of A, and he is liable without writing.

The question as to whether a promise is within the statute

of frauds is important and arises frequently, because

(1) 1 Lord Raymond, 224.

Vol. VII—13



170 GUARANTY AND SURETYSHIP

contracts of guaranty are apt to be informally made. A
person, in order to enable a friend or relative to get

credit, will often use an expression like, ''I will see that

you are paid," or, "If he don't pay you I will." If the

party to whom such a promise is made gives the desired

credit and later sues on such promise, the question arises

as to whether it was a promise within the statute of

frauds and therefore must be in writing, or whether it is

not within the statute and is therefore enforceable though

orally made.

§ 7. When is a debt within the statute of frauds? Any

sum of money due on express contract is, of course, a debt

the payment of which may be guaranteed, but the ques-

tion has arisen in respect to quasi-contractual and tort

obligations, and it has been contended that a guaranty

of such obligation is not within the statute of frauds es-

pecially when there is only a contingent liability. The

leading case on this point is Buckney v. Darnall (2). In

this case the defendant promised orally to answer for any

injury to a horse, which might be caused by a third per-

son to whom the plaintiff loaned the horse for a certain

purpose. The horse was injured while in the hands of the

person who borrowed him, and the defendant was sued

on his promise to pay the damages. The court held the

plaintiff could not recover because the contract was

within the statute of frauds and must be in writing. This

shows a pure tort obligation may be guaranteed. The

language of the statute is broad enough to include all

(2) 2 Lord Raymond, 1085.
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sorts of obligations and, beginning with the above case,

the courts have so held.

§ 8. Necessity of principal debtor and promise to cred-

itor. In order to bring a guaranty within the statute of

frauds so that it is required to be in writing, it is nec-

essary that there be a principal debtor who is liable to the

creditor; for, if there is no such debtor, the promise to

pay cannot be a guaranty. It is also necessary that the

principal debtor be at some time contemporaneously lia-

ble with the g-uarautor. Thus, when the defendant in an

action brought against him had promised orally to pay a

certain person's funeral expenses, if the deceased's

nephew did not, the court held that, since the nephew was

not liable for any such expenses, there was no principal

obligation and the defendant's promise was not within

the statute; hence, though orally made, the defendant

was liable on it (3). Furthermore, the special promise

must be made by the guarantor to the creditor. For in-

stance, when A was liable to B on a promissory note and

D promised A orally that he would pay B, the court held

the case could not be within the statute of frauds because

the promise was not made to the creditor B (4).

§ 9. When promisor receives the benefit. The statute

of frauds applies only to contracts which the promisor

makes for the benefit of the principal debtor. It is often

said that if the guarantor makes a promise which is

chiefly for his own benefit, instead of for the debtor's

benefit, his promise is not within the statute of

(3) Mease v. W^agner, 1 McCord (S. Car.) 395.

(4) Eastwood v. Kenyon, 11 Adolphus & EUis, 438.
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frauds and is enforceable though not in writing ; or, if the

promise is in effect to pay the promisor's own debt,

though the debt of another is incidentally guaranteed, the

contract need not be in writing. In the case of Davis v.

Patrick (5) we find these principles illustrated. The de-

fendant had promised to advance certain sums of money

to a mining company, and the latter in return was to

furnish him a large quantity of ore free of cost and to

allow the plaintiff to have absolute control of the mine

it was operating, till the debts of the mining company

were paid. The plaintiff, who was manager of the mine,

sued defendant for his services, on the defendant's oral

promise to pay him if he would continue in charge of the

mine. The court held the defendant was liable on his

promise, for, since he was the party who was chiefly in-

terested in and benefitted by the working of the mine,

the promise was not within the statute of frauds. The

court thought the contract here was not a pure suretyship

contract, but involved chiefly the benefit of the surety him-

self, consequently was not a promise to answer for the

debt, default, or miscarriage of another within the mean-

ing of the statute. The principle seems to be that the

contract is not within the statute where the guarantor

receives so substantial a benefit that he would be unjustly

enriched if his promise were not enforceable.

§ 10. Strict suretyship. As was previously stated, a

strict surety is one who is directly and primarily liable on

his contract to the creditor of the principal. He is usually a

joint obligor with the principal, and the creditor can sue

(5) 141 United States, 479.
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him as such. It is no defense to an action brought by the

creditor against him that he is only a surety, for, as to

the creditor, he is a principal obligor, and is surety only

as between himself and his principal. Thus, in the Eng-

lish case of Sison v. Kidman (6) an action in debt was

brought against the defendant as maker of a promissory

note, and the defendant pleaded that the debt was the

debt of another and not his debt, and that there was no

consideration for the note as to him. The court held,

however, that the plea was not good for it was not a guar-

anty but the defendant was a principal obligor. When the

defendant became a party to the note he entered into an

immediate contract with the plaintiff, and the considera-

tion was the money loaned to the other maker.

§ 11. Common forms of suretyship. Suretyship may be

created by express contract or may arise by operation of

law, but the law is the same no matter in what manner

created. A grantee of mortgaged land, who assumes

the mortgage debt, becomes principal and his grantor

his surety for the debt, as between themselves. Likewise,

where a lessee who is personally bound to pay rent on his

lease assigns the lease, he stands in the position of a

surety for the rent as to the assignee of the lease. A simi-

lar case of suretyship arises, when a partnership is dis-

solved and one partner assumes the firm debts. He

thereby becomes principal and the other party surety for

the debts, as between themselves. Endorsers on promis-

sory notes are sureties as to the makers. Property may

stand in the position of surety for a debt, as where a man

(6) 11 Law Journal Reports, Common Pleas, 100.
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pledges his property as security for the performance of

an obligation of another. Parties may even be placed in

the position of sureties against their wills, as for instance

where A and B each makes his negotiable note and sends

it to C to sell on commission, and C wrongfully pledges

the note to D to secure debts due D from him. A and B
are in effect sureties for the debt of C, for D, being a

bona fide purchaser of the notes, can sue on them while of

course the debt secured is the debt of C (7).

§ 12. Consideration. A contract of suretyship must be

supported by a sufficient consideration. This must con-

sist of some detriment to the promisee. Whatever con-

sideration is sufficient to sustain the promise of a prin-

cipal will sustain a surety's promise which is concurrent

with that of the principal. See Contracts, §§ 40-61, in

Volume I. This is true whether the contract be one of

guaranty or strict suretyship. When the contract be-

tween creditor and principal is induced by the surety's

promise to the creditor, the making of such contract is

sufficient consideration. However, when the surety's

promise is subsequent to the creation of the debt, and the

creation of the debt is not an inducement to it, there must

be some new consideration or such promise will be void.

An agreement by the creditor, to forbear the collection

of a debt for a definite time, is a good consideration for

a surety's promise (8), as is also an agreement to extend

the time of payment (9). Any other consideration suf-

(7) McBrlde v. Potter, Lovell Co., 169 Massachusetts. 7.

(8) Jackson v. Jackson, 7 Alabama, 791.

(9) Pratt V. Hedden, 121 Massachusetts, 116.
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ficient to support a contract may be given to make the

surety's promise binding.

§ 13. Delivery of contract of suretyship. A contract of

suretyship under seal is not executed and complete until

delivery of the instrument creating it, and takes effect

only from execution and delivery; because the obligation

of the surety is to the creditor and not to the principal,

and hence the instrument is of no validity until it is de-

livered to the creditor or his duly authorized agent. The

instrument creating the surety's obligation may be de-

livered by one who is not authorized to deliver it. In such

case, if the person who delivers it to the creditor has ap-

parent authority— if the circumstances are such that the

deliveiy is apparently valid and proper, and the creditor

has no notice of anything improper to arouse his suspi-

cion, the delivery is valid and the surety liable on such

contract. This depends upon principles of estoppel or

incidental authority in agency. See Agency, §§ 97, 110-11,

120-21, in Volume I. Thus, where a bond properly exe-

cuted and signed by a surety is wrongfully delivered to

the creditor by the principal debtor, and the creditor

has no notice that the delivery was unauthorized, the

surety will be bound ; for the principal, having the bond

properly executed in his possession, and being a proper

person to deliver it, would, as to the creditor, have ap-

parent authority to make such delivery (10).

§ 14. Delivery of an imperfect instrument- If an in-

strument, incomplete on its face, is delivered to a creditor,

of course a suretv on it is not bound, because the creditor

(10) Belden v, Hnrlburt, 94 Wisconsin, 512
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has notice that it is incomplete. Sometimes, however, a

bond or note is executed by sureties but is not executed

by the principal, and is then delivered to the creditor

so that nothing irregular appears on the face of it. For

instance, when a joint bond is given, signed by two or

more sureties but not signed by the principal, the sure-

ties appearing as principal obligors on the bond, it would

appear to be a perfect bond. In such case, the sureties are

usually held liable on the bond, though not signed by the

principal debtor as intended (11) though a number of

states hold a contrary rule (12). The states holding

the rule as stated consider that, since the sureties exe-

cuted the bond and permitted it to get into the hands of

some party who delivered it, they are therefore more to

blame than the creditor or obligee, who with nothing to

arouse his suspicion innocently took the bond in good

faith and paid value for it. The loss thus falls on the

sureties whose lack of care caused the damage.

When a surety signs an instrument with the under-

standing that the principal is to get one or more addi-

tional sureties to sign it, the instrument, if delivered, is

binding on him, though no others sign it as sureties.

Thus, where A executed his promissory note and induced

B to sign as surety, on the promise he would also have

C and D sign as sureties, and A then delivered the note

to the payee therein named, without having C and D sign

as sureties, it was held that B was bound as surety on the

note (13). It would be different in a case like the above

(11) Trustees v. Sheik, 119 Illinois, 579.

(12) People V. Hartley, 21 Calif. 585.

(13) Deardorff v. Foresman, 24 Indiana, 481.
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if tlie names of the other proposed securities, C and D,

had appeared in the body of the note, for that would have

been notice to the payee that it was not properly executed.

§ 15. Alteration of instrument. A material alteration

of a bond or note, intentionally made by a party having

an interest in it after its execution, and without the con-

sent of a surety bound by it, invalidates such instrument

as to such surety. Such alteration destroys the contract

as made by the surety, and substitutes something else for

which he did not agree to be bound as surety. To illus-

trate, where a man borrowed money on his note for $500

which was endorsed by a friend, and afterwards, with-

out the endorser's consent, raised the amount of the note

to $750 in order to secure an additional loan, the note

was held entirely invalid as to the endorser (14). If an

alteration does not destroy the identity of the contract

as made, or does not in any way affect the liability of the

surety thereon, such alteration will not release the surety

( 15 ) . Thus, an additional surety may sign the instrument,

for this, of course, has no effect on the obligation of the

surety who had previously signed. Words which are im-

material may be struck out or put in, without releasing

the surety.

§ 16. Filling blanks in instrument. If a surety sign a

bond or note in blank, and, relying on the good faith of

the principal, return it to the principal, he thereby gives

the latter apparent authority to fill up the blanks ; and,

if the principal does fill up the blanks in the instrument,

(14) Batchelder v. White, 80 Virginia, 103.

(15) Bank v. Hyde, 131 Massachusetts, 77.
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the surety is liable to an innocent obligee or payee. It

would be unjust to allow an innocent holder, who had

paid value for an apparently good bond or note, to lose

his money by such a negligent act of the surety. It is

the surety who relies on the principal to do as he agreed to

to do, and he should suffer if the principal acts in bad

faith. One executing an instrument, knowing there are

blanks in it to be filled up, is liable to innocent transferees,

even though the blanks are improperly filled up after he

has executed it, and in such cases sureties are responsi-

ble for additions made to the instrument without the

knowledge of the obligee (16).

§ 17. Negotiable notes. The same rule applies to ne-

gotiable notes. For instance, when a party to a negoti-

able note gives it into possession of another for use, with

blanks not filled up, such instrument carries on its face

implied authority to fill up the blanli:s necessary to perfect

the same. As between such party and an innocent trans-

feree of the note, the former is deemed the agent of the

party, who intrusted the note to him, to fill in the blanks

necessary to make the note perfect. In an Ohio case the

sureties on the note signed it in blank and gave it to the

principal, who was to fill in the blank for a certain sum.

The principal filled in with a much larger sum than

agreed upon and delivered the note to the creditor, who

knew nothing of this fact. The creditor, as an innocent

holder for value in a suit against the sureties, was per-

mitted to recover the amount of the face of the note (17).

(16) Chicago v. Gage, 95 Illinois, 593.

(17) Fullerton v. Sturges, 4 Ohio State, 529.
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The same mle applies when a surety signs the note, de-

livers it to the principal on condition he get another

surety, and the principal forges the name of the second

surety.

§ 18. Estoppel of surety signing instrument. It is a

settled rule of law that a party cannot contradict his own
bond or note. He cannot insist that it means something

different from what is indicated on its face. Therefore,

if one agrees expressly to be bound on a note or bond as

principal, and so signs, he is estopped from asserting

against the obligee that he is only a surety. Sureties also

are estopped from denying facts recited in their obliga-

tions, even though such facts are false. Thus, in a Mis-

souri case, a sheriff had made a levy and seized goods

of a debtor ; and a bond for the delivery of the goods to

the creditor, if the court should so order, was given. It

was held, since the bond recited that the sheriff had made

seizure and levy of the goods, the sureties on such bond

were estopped to deny the fact of the seizure and levy

or its validity (18).

§ 19. Estoppel of surety as to other facts. A surety on

an official bond of an officer is estopped to deny the val-

idity of the election or appointment of such officer, in

order to avoid liability on such bond. Neither can a

surety for a corporation deny the corporate existence of

the body for which the bond was given, in order to invali-

date such bond. And, in the case of any bond given in

the course of legal business, the sureties on such bond will

be estopped to deny the jurisdiction of the court in charge

(18) Hanly v. Filbert, 78 Mo. 34.
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of the litigation in the course of which the bona was given.

It is also true that a surety cannot attack his bond in

any collateral proceeding upon the ground that it is void.

§ 20. Effect of judgment on surety. A surety is bound

by a judgment against his principal to the same oxtent as

the principal. Thus, if a man is surety on a bond for

the performance of an obligation by the principal, and a

judgment of $1000 is secured against the principal for

the improper performance of his obligation, the surety

is bound by this judgment. If the effect of the obliga-

tion is such that the surety is to be bound by the results

of the litigation between others, he is bound by such re-

sults, unless there is fraud or collusion on the part of the

parties to such litigation. When the bond the surety signs

is to indemnify against liability by judgment, a judgment

against the principal is conclusive as to the surety.
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CHAPTER II.

SURETY'S LIABILITY AND DISCHARGE.

§ 21. ALsence of liability of principal to creditor. In

the absence of fraud or duress on the part of the creditor,

a surety is bound on his agreement, even though the obli-

gation of the principal to the creditor is voidable or en-

tirely void and there can be no recovery from the princi-

pal. The fact there is no valid claim against the princi-

pal does not release the surety. This is well illustrated

where there is a surety on a contract made by a married

woman, in a state where a married woman is incapable

of making a contract. In the case of Kimball v. Newell

(1), which arose in New York, a married woman took a

lease of a house, and the defendant in the case became her

surety for the payment of the rent. A married woman's

contract at that time by the law of New York was ab-

solutely void. The landlord sued the surety for the rent

due on the premises, and the latter set up the fact that

there was no liability on the part of the principal, but

the court held this did not release the defendant from

his obligation as surety. Such a decision must mean that

the surety's promise was that he would do what the prin-

cipal promised to do, if the principal did not. The law is

the same where the principal is not bound because he is

(1) 7 Hill. 116.
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an insane person, or an infant, though in these cases the

contract is voidable instead of absolutely void. However,

where an infant bought land, and, on, reaching his ma-

jority, elected to avoid the contract and offered to return

the land, his surety was not held liable for the price, be-

cause the court said the creditor could get the land back

and this extinguished the consideration for the contract

(2). In case the performance of a contract by the prin-

cipal is guaranteed and the creditor fails to perform his

part of the contract, there is failure of consideration, and

therefore the surety is not liable (3). Other cases of ab-

sence of liability of the principal have arisen when a

partner executes a bond in the name of the partnership,

without authority. In such a case the partnership is not

bound by the contract. When a corporation makes a con-

tract which is wholly ultra vires, the corporation is not

liable on the contract, yet a surety on it is bound. The

principal contract is void because the corporation had no

power or capacity to make it. Whether the surety is

liable in case of a contract void because it is illegal, de-

pends on the law as to illegality. If the creditor knows

of the illegality, the surety is not liable, for the creditor

is in pari delicto ; but, if the creditor is innocent, the

surety can be held to his agreement even though the prin-

cipal is not liable.

§ 22. Payment of debt discharges surety. Payment of

the debt discharges the surety. Whenever the principal

debtor is released, the surety or co-sureties are also dis-

(2) Baker v. Kennett, 54 Missouri, 82.

(3) Sawyer v. Chambers, 43 Barbour (N. Y.) 622.
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charged, and it is immaterial by whom the debt is paid

(4). Thus, when the obligation is in the form of a note,

and a third party gives the principal money with which

to buy the note from the creditor and the principal pays

the note with this money, the creditor receiving it as pay-

ment, the surety is thereby discharged (5). When the

liability of the principal is discharged, that of his surety

is also extinguished. The liability of the latter cannot ex-

ceed that of the former, except where the principal is dis-

charged by operation of law, as by a discharge in bank-

ruptcy, in which case the surety is not discharged.

§ 23. Fraud and duress by creditor in securing contract.

A person is not allowed to take advantage of his own mis-

conduct ; so, if a creditor secures his contract by means

of fraud or duress as to the principal debtor, one who

becomes surety for the performance of such contract can

set up such fraud or duress against the creditor and es-

cape liability, unless the surety at the time he entered

into the contract of suretyship knew of the fraud or du-

ress practiced on the principal debtor. Thus, when the

defendant was accommodation endorser of some promis-

sory notes, which were secured by the payee by duress

upon the maker, and was sued by the payee, it was held

the fraud could be pleaded by the defendant and that

the plaintiff could not recover on the notes. TTie de-

fendant signed the notes without any knowledge that they

were secured from the maker by duress (6). In accord-

ance with the rule above stated, if the defendant had

(4) Crawford v. Beall, 21 Maryland. 208.

(5) Eastman v. Plummer, 32 New Hampshire, 238.

(6) Griffith v. Sitgreaves, 81 Vo Pennsylvania, 378.
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known when he indorsed the notes that the creditor had

procured their execution by duress as to the principal,

there would be no defense available to him, for he became

surety of a note knowing the circumstances of their exe-

cution, and was not in any way defrauded or deceiv^ed

by the creditor.

§ 24. Creditor not bound to press his claim against

principal debtor. The fact the creditor might have recov-

ered the money due him, had he been diligent in pressing

his claim against the principal, is no defense to the surety,

for the creditor is not obliged to sue the principal. He
may wait as long as he pleases before pressing his claim,

so long as he does no affirmative act which is prejudicial

to the surety's rights. The surety, if he considers the

creditor is not diligent enough in pressing his claim, al-

ways has the privilege of paying the claim and then pro-

ceeding against the principal to secure reimbursement.

In an Illinois case, a surety on a promissory note filed a

bill in equity to enjoin a suit against him, brought by

the holder of the note, alleging that the principal was

deceased, that the owner of the note had neglected to file

his claim against the principal's estate within two years,

so that his right was barred as to the principal's estate;

and claiming that the surety was thereby discharged. The

court held, however, that there is no duty of active dili-

gence incumbent on the creditor in such a case, and all the

surety has a right to require is that the creditor does no

affirmative act that will operate to his prejudice. It is

the duty of the surety to see that the principal pays (7).

(7) Villars v. Palmer, 67 lUinois, 204.
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In this case the obligation as to the principal's estate was

completely barred by a statute of limitations, but this

fact did not affect the surety's liability. The same rule

is generally applied when a surety, after making a con-

tract, moves to another state ; and is sued there after the

statute of limitation has run against the principal in the

state where the contract was made. As a rule the statute

of limitations stops running against a party while he is

out of the state. The surety being out of the state the

statute does not run as to him and he still remains liable,

though the principal has a good defense. There is some

authority, however, that when the right is barred as to

the principal the surety is no longer liable. Likewise,

the surety remains liable when the right against the prin-

cipal is suspended, because of war between his country

and the country in which the surety resides, as is shown

by a Maryland case where the surety had to pay interest

on the debt of a British subject during the Revolutionary

war (8).

§ 25. Effect of acts of creditor due to fraud or judicial

error. If the creditor accepts payment from the principal,

and the payment proves to be made in fraud of creditors

of the principal so that the creditor is forced to return

it, he may still proceed against the surety, unless he knew

the payment was fraudulently made ; for the creditor has

to accept payment when offered, and no act of his in-

jures the surety in such case. The rule is the same

where the creditor gives up the original note or bond and

takes in its stead a forged note or bond, not knowing of

(8) Paul V. Christie, 4 Harris and McHenry, 161.

Vol. vn— 1

4
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the forgery. In such cases, since the creditor is innocent

of the wrong of the principal, any injury to the surety

is through no fault of his. "Where a creditor gets a judg-

ment against a surety, and later sues the principal and

loses in his suit against the principal ; the surety, it is

held, may have the judgment against him set aside, be-

cause he is no longer liable when the principal is released

by a judicial decision (9). This, however, it seems should

not be true, where the defense the princijial set up in the

suit brought by the creditor against him was one not

available to the surety, as, for instance, the defense of

infancy or ultra vires; for, as we saw in a preceding

section (10) the fact there is no valid principal obligation

does not release the surety.

§ 26. Discharge of surety by affirmative act of creditor.

It is well settled law that when the creditor does an

affirmative act which prejudices any right of the surety,

the surety is thereby released from his obligation to the

creditor. It may be well briefly to state some of the rights

of the surety, before proceeding to discuss how such rights

may be prejudiced by acts of the creditor. It is appar-

ent that the surety's contract is made for the benefit of

the principal debtor, and therefore the principal debtor

is bound to see that his surety suffers no loss ; and, though

there be no express promise on the part of the principal

to indemnify the surety for any loss he may suffer, the

law implies such an obligation. The surety then can sue

the principal at law for any damage he may suffer. Be-

(9) Ames v. Maclay. 14 Iowa. 281.

(10) See § 21. above.
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sides this right at law, the surety is also in equity en-

titled to be subrogated to whatever rights the creditor

has against the principal, and can thus get the benefit

of any security which the creditor may have for his debt.

In addition to his right of indemnity and of subroga-

tion, where there are co-sureties he has a right of con-

tribution from them. These rights of the surety will be

taken up more fully in the next chapter (11) to which the

reader is referred for a more detailed explanation. If the

surety can show that any of these rights in respect to the

principal or in respect to any co-surety have been preju-

diced by the act of the creditor, he will have a good de-

fense to an action by the creditor against him as surety;

and, if his rights as to a portion of the debt only have been

so injured, he will have a defense as to such portion. An
idea of what constitutes an injur^'^ to the surety's rights

can best be obtained by taking up a few of the cases on

the subject. It may be well to state here that the ques-

tion is not whether the surety is actually damaged by the

act of the creditor or not, but whether there is a possi-

bility that he might suffer damage.

§ 27. Extending time of payment. Tlie creditor has no

right to extend the time of payment of the debt without

the surety's consent, and any such extension, even for a

few days and even though it appears to be beneficial to

the surety, releases the surety from his obligation. In a

leading case on this point, a guarantor brought a bill in

equity to cancel his guaranty, because the creditor gave

the principal additional time to pay for the goods fur-

(11) Seo chapter III, sectious 1. 2. and 3.



188 GUARANTY AND SURETYSHIP

nished him, the payment of which was guaranteed by the

complainant. Lord Eldon, one of the most eminent Eng-

lish chancellors, decided that the guaranty should be can-

celled, for the creditor had no right to extend the time of

payment without the consent of the guarantor {1'2). In

such a case, the only right of the surety affected is his

right of subrogation. If the time is extended a month,

for instance, and the surety pays the creditor as soon as

the debt matures under the terms of the original con-

tract, as he has a right to do, he cannot enforce the right

of the creditor against the principal until the expiration

of one month, thus delaj'ing his right of subrogation for

that period. This slight interference with the surety's

right of subrogation is enough to discharge his liability

to the creditor.

§ 28. When suretyship relation is created by agreement

among obligors. Several parties may be bound as joint

debtors and by agreement arrange that one of them is to

assume the debt, thus making him the principal debtor as

between the joint obligors. The liability of all these joint

obligors to the creditor remains the same, and, until he

knows that relation of principal and surety has been

created among them by agreement, he cannot be affected

by it. But when a creditor knows one of several joint

obligors, by agreement with the others, has become pri-

marily liable and the others sureties for him, the rules of

the preceding subsection apply; and, if the creditor ex-

tends the time of payment to the one who assumes the

debt, the others will be thereby released. Thus, a part-

(12) Samnell v. Howarth, 3 Merivale, 272.
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nership owed some debts and one partner withdrew

from the firm, the other partners assuming all the firm

debts. The new firm became bankrupt and the creditors

of the old firm sued the retired partner, who pleaded that

the creditors, knowing the new firm had assumed the

debts, had extended time of payment to the new firm with-

out his consent. The court held his liability as surety was

discharged (13). Cases similar to this, where the cred-

itor has no part in the creation of the suretyship relation,

arise where a purchaser of mortgaged land assumes the

mortgage debt, or where a leasehold is assigned, the as-

signee in both cases being the principal debtor—the one

primarily liable for the debt—and the assignor the surety.

If a transferee of mortgaged land does not assume the

debt, the land is primarily liable, that is, is in the posi-

tion of principal, while the grantor is surety. In such

a case, an extension of time to the grantee of the land to

pay off the debt discharges the grantor from liability

(14). It suspends for a time the surety's right to pay

the debt when due and then enforce the creditor's mort-

gage on the land.

§ 29. Creditor taking forged or illegal note. When the

creditor, without the surety's knowledge, takes a new

note which is forged and surrenders the old note, the

surety is not released if the creditor did not know that

the new note was forged (15) ;
perhaps because the cred-

itor took the invalid note innocently by mistake, and the

rights of the surety were not really prejudiced. But,

(13) Rouse V. Bradford Banking Co., [1894] Appeal Cases, 58a
(14) Murray v. Marshall, 94 New York, 61L

(15) Hubbard v. Hart, 71 Iowa, 668.
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even here, if the surety knew a new note had been given

but did not know it was forged, and, thinking he was dis-

charged, did not make any move to assert his right, he

would be discharged. A note, illegal because usurious,

taken by the creditor in exchange for the old note, re-

leases the surety on the old note because, in this case,

the creditor must have notice of the illegality (16). As

a general rule we may say, that, when a creditor takes a

new bond or note from the i)rincipal in exchange for the

old one, a surety on the old instrument is discharged, if

the new note or bond proves to be void or illegal and the

creditor knew or should have known this fact; but not

if the creditor acted in good faith and innocently. In the

latter case, though he did an affiraiative act prejudicial

to the surety, he did it innocently.

§ 30. Principars set-off or counter claim against cred-

itor as a defense to surety. The surety cannot use a set-off

or counter claim of the principal in a suit by the creditor

against the surety alone, because such set-off or counter

claim belongs to the principal and cannot be used in a

suit to which the principal is not a party. This was de-

cided in a case where the surety was sued on a note, and

set up as a defense that the note was given by the prin-

cipal in payment of some timber, the quality of which was

so misrepresented by the creditor that the damages suf-

fered by the principal therefrom amounted to more than

the amount of the note. The court held that, since the

debtor was not a party to the suit, the surety could not

elect for him to set up this claim for breach of guaranty

(16) MoultoD V. Posten. 52 Wisconsin. 169.
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against the creditor, and judgment must be for the credi-

tor. Such claim for breach of guaranty belonged to the

principal, and he had the sole right to decide whether to

enforce it or not (17). While the principal's set-off or

counter claim cannot be set up by the surety at law with-

out consent of the principal, it is a good defense in equity,

where the principal is made a party to the suit, for all the

parties concerned are before the court, and the creditor is

seeking to recover from the surety a debt the principal

ought to pay. Therefore, any claim which the principal

has against the creditor can be raised and used for the

benefit of the surety. Equity will, by its decree, deduct

the set-off or counter claim due the principal from the

amount due the creditor, and enforce payment of any bal-

ance remaining from the principal, if possible ; and, if not,

then from the surety.

§ 31. Surrender of securities by creditor. When a cred-

itor has any security of the principal for the debt due him,

he cannot release such security without discharging a

surety for the debt, to the extent of the value of the se-

curity released. A release of the security is an act of the

creditor which prejudices the right of subrogation of the

surety ; for, as we have seen, the surety is entitled to be

subrogated to all the creditor's rights against the princi-

pal, and, by release of a security, the surety plainly loses

his right to be subrogated to the creditor's right to that

security, and may possibly be injured to the extent of the

value thereof. The value of the security taken is usually

its value at the time it was released. In Dunn v. Parsons

C[T\ Oillesple v. Torrance, 25 New York, 306.
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(18), a New York case, the defendant was sued as surety

on a note, and set up that the plaintiff had released a judg-

ment against the makers of the note, which was a lien on

certain real estate belonging to the makers. The court

held the defendant was thereby released, to the extent of

the value of the lien released by the plaintiff. The doc-

trine of this case applies to releases of any sort of secur-

ity, and also to a loss of securities through the neglect of

the creditor, as where he takes property of the principal as

pledgee and does not take reasonable care of it, so that

it is destroyed or injured ; or where he holds in his posses-

sion the promissory notes of third parties which belong

to the principal, and fails to take necessary steps to hold

endorsees. But where the creditor holds some lien against

property of the principal, his neglect to enforce it does not

release the surety; for it is the surety's duty to pay the

debt and enforce the lien, if he desires the benefit of it (19).

Such a lien is the property of the creditor and not prop-

erty of the principal placed in the creditor's possession,

as in the other cases mentioned above.

§32. Same: Reasonable conduct of creditor. There is

one limitation on the doctrine that a release of a security

against the principal releases the surety pro tanto. When
the creditor surrenders the security as a part of a rea-

sonable business move, the surety is not discharged. The
creditor may, therefore, exchange one security for an
equivalent one, or he may compromise a disputed claim,

or give up or surrender a security of no value. The surety

(18) Dunn v. Parsons. 40 Hun (N. Y.) 77.

(19) Fuller v. Tomllnson Brothers, 58 Iowa, 111.
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is not in any way injured by such acts of the creditor. For

instance, the principal in a certain case gave his creditor a

policy of insurance, as security for a debt due the latter.

The principal became bankrupt so that he could no longer

pay the premiums on the policy, and the creditor sur-

rendered the ix)licy to the insurance company for what he

could get for it. It was held the surety was not thereby

released, for the creditor was not bound to pay the pre-

miums on the policy and did the best he could with it (20).

Perhaps, in this case, had the creditor allowed the policy

to lapse, he might have released the surety to the extent

of the surrender value, because his negligence would have

caused the loss of the surrender value of the policy. If a

creditor misappropriates, sells at a sacrifice, or otherwise

prejudices the surety by his misconduct in dealing with

property in his hands as security, he releases the surety

to the extent of the damage done by such misconduct. He

cannot wantonly destroy property he holds as security,

and then recover the full amount of the debt from the

surety.

§ 33. Taking property by attachment and execution.

The creditor can acquire possession of the property of the

principal by attachment or by levy of execution. He need

not attach or make a levy, but, if he does so and acquires

possession of the debtor's property, he should not after-

wards in any manner relinquish the same or consent to a

course of proceedings that will have that effect. If he does

so, the surety will be discharged to the extent of the value

of the property thus released (21). In the case of attach-

(20 > Coatee v. Coates. 33 Beavan. 249.

(21) Maquoketa v. Willey. 35 Iowa. 323.
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ment, since the risk to the creditor in enforcing the pro-

ceeding is so great, many states hold the creditor may re-

lease such attachment without discharging the surety.

Where an execution becomes a lien on the property of the

debtor as soon as issued and before any levy is made, the

surety is released if the creditor abandons the proceed-

ings. The extent of the surety 's release will be the amount
which would have been realized by levy and sale of the

property.

In the absence of statute, the fact a principal has be-

come insolvent and received a discharge from all indebt-

edness in a court of bankruptcy does not discharge his

surety ; so, when an attachment lien is destroyed because

the principal has gone through bankruptcy, the surety is

still liable. Also a levy of execution on or an attachment

of property of no value, the sale of which would bring no

return, may be abandoned without release of the surety

(22).

§ 34. Tender of payment by principal debtor discharges

surety. When the debt is due, if the principal debtor

tenders payment and the creditor refuses, this discharges

the surety, for the creditor ought to receive the money due
him when it is offered. Likewise, if the surety tenders

payment and his tender is refused, he is discharged from
further liability and so are his co-sureties, if there are

any (23). Such tender does not ha^ e to be kept good nor
paid into court, for the creditor is bound to receive the

money, if offered after it is due, and refusal to do so in-

(22) Moss V. Pittenger. 3 Minnesota, 217.

(2S) Hayes v. Joseph, 26 Cal. 535.
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jiires the rights of the surety and completely releases him,

though of course the creditor can still sue the principal

debtor for the debt.

§ 35. Failure of creditor to apply money in his control

to debt. When a bank is a creditor, and the principal

debtor has enough money on deposit to pay the debt when

it matures, the fact that the bank does not apply the

money on deposit to the payment of the debt will not dis-

charge a surety for such debt. The bank is not bound to

apply such money to the payment of the debt, although un-

der its general banker's lien it would have a right to do

so (24). But it is held that if the principal makes a note

payable at a bank, and, when the note matures the bank

is holder of the note and has enough of the debtor's money

on deposit to pay it, an endorser or other surety will be dis-

charged if the bank does not honor the note. If the bal-

ance of the debtor in the bank is not large enough to pay

the debt, the bank is not obliged to use what is there as

part payment, however, for a creditor is not bound to ac-

cept a part pajment of a debt.

§ 36. Effect of creditor's failure to sue at surety's re-

quest. At common law in most states, though the surety

specially requests the creditor to sue the principal and the

latter fails to do so, this does not release the surety. The

creditor need not sue if he does not wish to, it being the

surety's duty to pay the debt and sue the principal him-

self. The surety is not put to any hazard by the forbear-

ance of the creditor, as he has it in his power to protect

himself. However, if the delay in enforcing the debt is

(24) National Bank v. Smith, 66 New York, 271.
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due to fraudulent connivance between the creditor and

principal, or if there is an agreement for a definite exten-

sion on a new consideration, the surety will be released.

But where the creditor has started a suit against the prin-

cipal, the surety will not be discharged by the creditor's

act in agreeing to continue the suit against the principal,

unless the surety is actually prejudiced thereby. A few

states, however, hold at common law that if the surety,

after maturity of the debt, specially requests the creditor

to sue the principal and he neglects to do so, the surety is

thereby discharged (25) ; and this has been enacted by

statute in a number of other states whose common-law rule

was otherwise.

§ 37. Notice to guarantor of default of principal. The
guarantor of an obligation as a rule is not entitled to no-

tice of the principal debtor's default, because he did not

contract for such notice. Thus, where the defendant in a

suit was sued for rent, the payment of which he had guar-

anteed, the court held that the fact he was given no no-

tice the rent was not paid was no defense, for it was his

duty to take cognizance of the default of the principal

debtor (26). There is an exception to this rule where the

time and place of payment are indefinite. In such case the

guarantor is entitled to notice of the principal's default,

for otherwise he cannot pay the debt if he so desires, be-

cause he does not know when it is due or where it is pay-

able. In general, the guarantor is entitled to notice, when
it would be very difficult for him to discover the time and

(25) Pain v. Packard, 13 Johnson (N. Y.) 174.

(26) Brookbank v. Taylor, Croke, James, 585.
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place of payment and easy for the creditor to give notice

of these facts.

§ 38. Notice to guarantor of acceptance of guaranty.

When a person offers to guarantee the payment of goods

to be sold, or credit given to another, there is conflict of

authority as to whether notice must be given by the credi-

tor to the guarantor that he accepts the guaranty. In the

case of Davis v. Wells (27) the defendant's written guar-

anty stated that the defendant guaranteed any indebted-

ness of a certain firm to the extent of $10,000 for any over-

drafts then made, or that might be made in the future.

This writing was sent to the plaintiff, who thereupon gave

credit to the firm named in the guaranty, but never gave

the defendant notice that they had accepted the guaranty

and given such credit in reliance on it. Notice of the

amount of the firm's indebtedness was given to the defend-

ant the day before the suit. The court here said that, when

a guaranty was sent to the creditor, acceptance was re-

quired from him to make a valid contract, and he must give

notice that he has accepted, but in this case the guaranty

showed on its face it was made at request of the plaintiff,

and therefore the contract was complete. If the guaranty

is at the request of the creditor, the contract is complete

;

for it is in effect an offer by the creditor to accept the party

as guarantor, which is accepted by the latter. When not

at the creditor's request, the cases are hopelessly in con-

flict as to whether he must give the guarantor notice when
he accepts the guarantee. If the guaranty is in the form

of an offer requiring a counter promise to the offeror, then

(27) 104 United States, 159.
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it would seem that some notice of acceptance should be

given in order to complete the contract. If in the form of

an offer to guaranty, "if goods are sold," thus calling for

an act instead of a counter-promise, the contract seems

completed when goods are sold, upon the principle of a

unilateral contract. If further notice is required it is due

to a requirement of the law of suretyship and not of con-

tracts. See Contracts, § 22, in Volume I.

§ 39. Alteration of principal's contract. The general

rule of law is that a material alteration of the principal

debtor's contract, without the consent of the surety, will

release the surety, if such alteration might possibly preju-

dice any of his rights. By alteration here is meant any

change made with apparent intent to affect the terms of

the contract. An alteration made by any party discharges

the surety, when made without his consent, for after such

alteration the deed is not the deed which he signed. Thus,

where the principal to a promissory note changed or erased

the word "September" and put in the word "October,"

without the knowledge or consent of either creditor or

surety, the Supreme Court of the United States held that

the surety was discharged (28). An alteration made by a

stranger to the instinmaent does not release a surety to it,

and the same is true when the change is made by accident

or mistake. An immaterial alteration, of course, does not

release the surety, as it cannot in any way prove prejudi-

cial to him. If there is an alteration in a note by changing

the place of payment the surety is discharged, unless he

consents. It is the duty of the maker to seek the payee at

(28) Wood T. Steele. 6 Wallace, 80.
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the place where the note is payable, and it is likewise the

duty of the surety to see that the debt is paid ; and, if the

place of payment is changed, his duty may thereby be in-

creased, for it may require greater effort to find the payee.

§40. Same: By agreement between creditor and prin-

cipal. A material change in the contract by agreement

between creditor and principal releases the surety to the

extent to which he might possibly be injured. In an Eng-

lish case, the plaintiff had rented the milking of thirty

cows to the principal, and the defendant guaranteed pay-

ment of the rent. By a later agreement between the plain-

tiff and the principal, thirty-two cows were furnished part

of the time and twenty-eight for the rest of the time. This

it was held discharged the defendant as surety (29). In

this case, it should be noted, an entirely new contract was

substituted for the old one. In such case the surety is re-

leased, regardless of whether he might be prejudiced or

not. Where a slight change is made in the old contract,

then the question whether he might be prejudiced must be

determined.

If the change in the contract is such that it is apparent

it could not injure the surety, then he will not be released

from liability. To illustrate, suppose the maker of a

promissory note is to pay seven per cent, interest, and

later by agreement it is written on the note that the rate of

interest henceforth is to be six per cent. Clearly, no right

of a surety on such a note would be prejudiced, for it would

merely amount to a release by the creditor of a part of his

rights on the note and would be beneficial to the surety

(29) Witcher v. Hall. 5 Barnwell and Cresswell, 269.
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(30). Likewise, the creditor and principal may agree to

reduce the amount of the debt, or that the creditor shall

furnish more goods for the amount guaranteed than had

been previously agreed upon. Such changes, which it is

evident could by no possibility injure the surety, but must

prove beneficial to him, do not discharge him ; but in such

cases it must be apparent that there is no possibility that

his rights will be injured.

§ 41. Non-disclosure of facts creditor should reveal to

surety. Facts of an unusual nature which the surety is not

likely to discover, which are known to the creditor but un-

known to the surety, and which are of such a nature as to

impose greater risk on the surety, should be disclosed to

him by the creditor on making the contract of suretyship.

If the facts are such that the surety would probably not

have entered into the contract had he known them, he will

be discharged if such facts are concealed from him. Thus,

an agreement between the principal and the creditor, that

the creditor is to charge the principal more than market

price for goods, must be disclosed to a surety for the pay-

ment of the goods (31) ; and where the creditor concealed

from the surety on the bond of an employee, that the em-

ployee had previously been guilty of fraudulent miscon-

duct while in the creditor's employ, it was held the jury

might properly find the surety discharged, and, if the fact

should have been disclosed by the creditor, his motive in

not revealing it to the surety was immaterial (32). Also,

when the surety signed the bond of a state treasurer when

(30) Cambridge Savings Bank v. Hyde, 131 Massachusetts, 77.

(31) Pidcock V. Bishop, 3 B. & C. 605.

(32) Railton v. Mathews, 10 Clark & Finnelly, 934.
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the treasurer had already embezzled funds, and this was
known to the state officer at the time the surety signed,

concealment of such facts was held to release the surety

(33) .
The creditor need not disclose all the facts he knows,

and it is not easy to tell just what facts he must disclose;

except that we may say that, if he is pretty certain the

surety will not enter into the contract if he knows certain

facts and yet he intentionally conceals them, the surety

will be released, for this is like a fraudulent concealment.

Thus, the mere fact that the creditor knew that his em-
ployee, a collection agent whose bond the surety was about
to sign, had failed to remit money collected for some time,

does not impose on the creditor the obligation to inform
the surety; but if the creditor knew such employee had
embezzled the money, such fact would have to be revealed.

§ 42. Creditor not bound to discover facts. The cred-

itor, however, is not bound to make any effort to find out
facts concerning the principal, and the surety will not be
discharged where the creditor was ignorant of the facts

complained of, even though he was grossly negligent in not
knowing them. As to facts which need not be disclosed,

it has been held that the fact the principal's brother had
been surety and a new surety was substituted for the
brother need not be disclosed to such new surety. Also,

irregularities or omission of duty on the part of a bank
cashier, which did not affect his official integrity, need not
be disclosed

;
for facts which must be disclosed must have

a bearing on the question whether the principal will be
likely or able to perform the obligation (34).

(33) Sooy V. New Jersey, 39 New Jersey Law, 135.

(34) Bostwlck V. Van Voorhls, 91 New York, 353.
Vol. vn—15
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§ 43. Information requested by surety. If the surety

asks the creditor for information as to the subject matter

of the proposed suretyship, the creditor must, if he an-

swers at all, make a full disclosure of everj^thing within

his knowledge that would tend to influence the decision of

the surety to sign or not to sign the contract. He must dis-

close all facts, including those he might have concealed

had no inquiry been made. He may refuse to answer at

all, if he so desires ; but, as a practical matter, such refusal

would probably cause the proposed surety at once to re-

fuse to enter into the obligation.

§ 44. Retention of principal in emplo3rment after

knowledge of dishonesty. When a surety signs a bond

guaranteeing the integrity of a principal while in service

of the obligee, the obligee is bound to discharge the prin-

cipal from his employment as soon as he discovers any dis-

honesty of the principal, or the surety will be discharged

as to all defaults arising after the obligee obtains such

knowledge ; or else the obligee must immediately notify the

surety of such dishonesty of the principal and obtain from

him a waiver. It is a breach of good faith for the employer

or obligee to continue the servant in a place of trust after

discovering his dishonesty or defalcation, which is pre-

sumptively and in fact unknown to the surety, without no-

tifying the surety of the fact and thus giving him an op-

portunity to elect whether he will continue the risk. When
there is misconduct or negligence but no fraud and dishon-

esty on the part of the principal, the surety is not released

if not notified of such misconduct. Thus, where the de-

fendants in a suit on a bond were sureties for the integrity
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of an employee of the plaintiff's corporation, they set np

in defense of the suit that the principal had not rendered

monthly accounts and paid the balance due each month as

required by the plaintiff's corporate by-laws. The princi-

pal had not paid the balance due from him for a long time,

and had finally died insolvent owing a large sum to the

plaintiff', for the recovery of which suit was brought

against the sureties. The court held the defendants were

not released; saying that where there is no fraud or dis-

honesty on the i)art of the principal, which is known to the

plaintiff, mere inaction on the part of the plaintiff will not

discharge the defendant from liability (35).

§ 45. Negligence in not discovering dishonesty. Col-

lateral misconduct. If the dishonesty of the principal is

not known to the obligee, the surety continues liable for

subsequent defaults of the principal, even though the obli-

gee be grossly negligent in not knowing of the dishonesty.

Retention of the principal in service, after knowledge of

his immorality in matters foreign to the subject matter of

the suretyship, does not release the surety. Only those

things which have an actual bearing on the employer's

integrity or liis probable ability to meet the obligation

need be disclosed. The fact the employer discovered his

employee was an adulterer would have no bearing on the

latter 's financial integrity.

§ 46. Misconduct of principal towards surety. In gen-

eral, fraud or other misconduct of the principal toward

the surety does not discharge the latter, where the credi-

tor is ignorant of such fraud or misconduct. A surety

(35) Watertown Fire Insurance Co, v. Simmons, 131 Massachusetts,

86.



204 GUARANTY AND SURETYSHIP

may sign upon the understanding with the principal that

certain conditions are to be performed before he shall be-

come liable ; if the creditor does not have notice of such

conditions the surety is bound though they are not ful-

filled. The creditor is perfectly innocent in such cases, as

he does not know what arrangements there may be be-

tween principal and surety. The surety, on the other

hand, while innocent of any wrongdoing, has, neverthe-

less, by allowing the principal to have some apparently

perfect note or other instrument, placed him in a situa-

tion where he can mislead the creditor. In a leading case

on this point, a surety signed a negotiable note on condi-

tion that the principal was to get a certain other man to

sign as surety. The principal got a different person to

sign as surety and delivered the note to the payee for

value without notice of these facts. The payee sued the

surety on the note and the above facts were set up in de-

fense to the suit. It was held that since the surety had

placed an apparently complete note in the hands of the

principal—the proper person to deliver it to the payee—

the latter, who took it in good faith for value without

notice of the condition, could enforce the note against the

surety (36). The surety in the above case also claimed

that there was an alteration of the note because another

surety had signed it, but the court held that before deliv-

ery of the note the principal had implied authority to se-

cure additional sureties. Securing a new surety would

clearly not prejudice one who was already surety on the

note. The doctrine of the above case applies where the

(33) Ward v. Hackett. 30 Minnesota, 150.
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principal, to induce the surety to sign, forged the name of

another surety to the instrument. Such forgery does not

release the surety as against a bona fide holder for value

(37).

§ 47. Same (continued). In a New York case (38),

there is another illustration of when the surety may be

held liable for loss caused by the dishonesty of the prin-

cipal. The surety raised a sum of money to pay the note

on which he was surety, and gave the money to the prin-

cipal to give to the creditor. The principal paid this

money to the creditor, but owed the creditor on another

note and did not tell him which note to apply this money

on. The creditor applied it on the note on which there was

no surety, and, when he sued the surety on the first note,

the court held the latter was still liable, for the creditor

got the money without qualification from his debtor and

could apply it to either note. In all these cases the surety

has entrusted something to the principal and the latter

has used it wrongfully, but had apparent authority to do

as he did with it. As between the creditor and the surety

the latter must bear the loss. Not only is the surety li-

able to an innocent holder, when he entrusts an instru-

ment to the principal who delivers it contrary to agree-

ment, but the surety is liable if he intrusts it to a stranger

who misdelivers it. In either case the instrument got into

circulation by the act of the surety and he is liable to one

who took it bona fide without notice and paid value for it.

§48. Same: Constructive notice to creditor. If an in-

strument on its face shows that it is not complete, then the

(37) Stoner v. Millikin. 8.5 Illinois. 218.

(38) Harding v. Tifft, 7.5 New York, 461.
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creditor cannot hold the surety, because the irregularity

on the face of the instrument should put him on his guard.

Thus, if there is a co-surety named in the body of the in-

strument, but no signatures appear on the- note, this is

constructive notice of a conditional delivery to the prin-

cipal by the surety who did sign it. Absence of the prin-

cipal's signature, by weight of authority, raises the pre-

sumption that the surety who has signed does not mean

to be bound unless the principal signs also.

§ 49. Dealings or relations between creditor ajid co-

surety. A surety, if he pays the debt, has a right to have

any co-sureties contribute their proportions of the sum

he paid, and can enforce this right of contribution against

them. If A, B, and C are co-sureties and A pays the en-

tire debt, he is entitled to recover one-third the amount

he paid from each of the co-sureties, B and C. Further-

more, in order to enforce this right of contribution, a

surety has a right to be subrogated to any right which the

creditor has against the co-surety. Any act of the cred-

itor, or any dealing between creditor and one surety, will

release any co-surety to the extent to which he might

possibly be prejudiced by such act of the creditor. Any

such act by the creditor, as to one surety, releases co-

sureties, just as an act in respect to the principal debtor's

obligation will release sureties. It should be noted, how-

ever, that, since a surety's right against his co-surety is

to recover contribution, he can be released only to the ex-

tent of the amount he might be entitled to recover from

co-sureties if he paid the debt. In a Louisiana case (39)

(39) Gosserand v, Lacour, 8 Louisiana Annual, 75.



LIABILITY OF SUEETY 207

a creditor extended the time of payment as to one of three

sureties for a debt. Later he sued one of the other sure-

ties, who set up as a defense that the creditor had ex-

tended the time as to a co-surety. The court held this was

a good defense, and he was released to the extent of his

right of contribution, here one-third of the entire debt.

§ 50. Release of co-surety with reservation of rights

against the others. A creditor, however, may agree with

one co-surety that he will not sue him on his suretyship

obligation, but will reserve his rights against the other

co-sureties. In such case the other co-sureties will not be

released (40), for this is interpreted, not as a release, but

as a covenant not to sue the surety with whom the agree-

ment is made. No right of the co-surety is affected by such

an agreement made by the creditor. The co-surety may

pay the debt and enforce his right of contribution the

same as before such agreement was made. For instance,

suppose A and B are sureties for a debt and the creditor

agrees with A that he will not sue him but will reserve

his right to sue B. Suppose the creditor then sues B,

who, being liable for the whole debt, has to pay it. B has

a right of contribution against A and can sue A and re-

cover one-half of the amount he paid. A covenant not to

sue A would therefore be of little value to him. Likewise,

a creditor may release one surety from his proportion of

the debt, reserving his right against the co-surety for his

proportion. Clearly this could not injure the latter, for

he actually would be released as to all but his own pro-

portion of the debt.

(40) Thompson v. Lack, 3 Common Bench Reports. 540.
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§ 51. Effect of discharge of co-surety in bankruptcy.

When there are several sureties for a debt and one be-

comes bankrupt, the remaining sureties are liable for the

entire debt; and, after paying it, can proceed to collect

what they can get from the insolvent estate. Suppose A,

B, C, and D are co-sureties for a debt of $1,200. If all

are solvent each is liable for one-fourth, or $300; that is,

any one can pay the debt and recover $300 from each of

the other three. If A and B become insolvent, then C and

D are liable for $600 each; and, if they pay, must get

what contribution they can from the estates of A and B.

The fact the creditor proves his claim against a bankrupt

surety and gets a dividend does not discharge co-sureties,

except that the debt is paid to the extent of the dividend

received (41).

§ 52. Effect of accident and mistake. If a bond or other

written instrument be destroyed or lost through some ac-

cident, so that a suit cannot be maintained on it at law, re-

covery can be had in equity. A surety on such an obliga-

tion is not discharged because of the loss of the instru-

ment, though one of the surety's rights is injured, namely,

his right to be subrogated to the creditor's right to sue at

law on the instrument, because an action at law cannot be

maintained on a lost instrument. However, this was not

due to any fault of the creditor. The rule would be other-

wise if the creditor deliberately destroyed the instrument.

If he did this he could not recover, even from the

principal.

If by mistake the instrument signed by the surety fails

(41) Ex parte Gifford, 6 Vesey, 805.
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to express the agreement the parties intended it to ex-

press, so that at law the surety is either not liable at all

or is liable in a mode not intended, the instrument may

be reformed by a court of equity and the surety held on

it according to the terras of the agreement as intended,

although such reformation clearly binds him in a way he

was not bound before reformation was decreed. Equity

corrects such errors to prevent gross injustice, though

it is clearly changing a contract or forcing a liability on

the surety which he did not actually assume, though he

did in fact intend to assume it. See Equity Jurisdiction,

Chapter VI, in Volume VI of this work.

§ 53. Assurance or promise of creditor that he will look

to principal only. An oral assurance made by the creditor

to the surety after the debt is due, that he will look to the

principal only for payment, will discharge the surety, if,

relying thereon, he omits to pay the debt or fails to se-

cure himself, and thus changes his position in respect to

the obligation to his actual detriment (42). Thus, he may

surrender to the principal securities, or be otherwise mis-

led to his disadvantage. But a bare statement by the

creditor that the principal's responsibility is sufficient

security for the debt, or that he will not look to the

surety, standing alone, will not estop the creditor from re-

covering from the surety, unless the surety was actually

misled to his disadvantage by reason of such statement.

Ordinarily the law regards such statements as mere ex-

pressions of opinion or intention, which neither invite

confidence, nor is confidence likely to be reposed in them.

(42) West V. Brisou. 99 Missouri, 684.
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They are not binding as contracts for want of a con-

sideration.

A release of the surety by the creditor of course has

no effect on the liability of the principal debtor, but he

still remains liable for the entire debt. His liability is in

no way changed by release of the surety. A surety may

even buy from the creditor his release from the obliga-

tion, leaving that of the principal intact (43).

§ 54. Creditor informing surety that debt is paid.

When the creditor gives notice to the surety that the debt

has been paid, and the surety in consequence changes his

situation by surrendering securities or forbearing to ob-

tain securities, or has otherwise sustained loss, the surety

is discharged, though in fact the debt was not paid, and

such notice was given by mistake and without fraudulent

intent. If there is a mistake it is at the peril of the cred-

itor and he will not be heard to complain (44).

§ 55. Notice of revocation. The general rule is that a

surety or guarantor cannot relieve himself from future

liability by serving notice on the obligee that henceforth

he refuses to be liable, unless he has a stipulation in the

contract providing that he may give such notice. Thus,

in a Pennsylvania case (45) a surety for rent on a lease for

a term of years served notice on the lessor that he would

not be liable for rent in the future, but the court held he

could not revoke his obligation by merely serving notice.

He has made a definite legal contract which he has no

right to break. A simple guaranty for a proposed loan,

(43) McTlhenney v. Blum, 68 Texas, 197.

(44) Baker v. Briggs, 8 Pickering (Mass.) 122.

(4.5) Coe V. Vogdes, 71 Pennsylvania State, 383.
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however, may be revoked by the guarantor before the

proposed guaranty has been acted on, for, until acted

upon, it is only an offer to guaranty. There is no con-

tract entered into in such a case when the notice is given.

Where a surety has stipulated that he may teniiinate his

liability by giving notice to the creditor, after he has given

such notice he is not liable for subsequent acts or defaults

of the principal.

If a surety guarantees the performance of a contract

by a certain date, and the principal gets into default be-

fore that date, the surety can, if he so desires, give no-

tice to the creditor to stop performing the contract ; and

he will not be liable for additional damages due to con-

tinued performance, but will be liable for whatever dam-

ages are due on the whole contract taken as if perform-

ance was stopped at the time notice was given (4G). This

is because when one party to a contract stops perform-

ance, the other cannot continue performance and pile up

the damages, but the damages are estimated at the loss

which would be occasioned if the performance stopped at

that point.

§ 56. Death of surety. Death of the surety does not

ordinarily terminate his contract, and if defaults occur

after death his estate is liable. Thus, a surety on a cost

bond died, after his death there was a default on the bond,

and suit was brought against his estate. The court held

that the death of the surety did not revoke his obligation

as surety, but his estate continued liable as surety for de-

(46) Hunt V. Roberts, 45 New York, 691.
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faults occurring after his death (47). Whenever the un-

dertaking of the surety is for a definite period, as when

it is for an oflBcer's conduct during his term of office, or

for the repayment of advances made to the principal dur-

ing a stated period, the estate of the surety is liable for

any defaults occurring after his death ; this is especially

so when the surety binds his ** heirs, executors, and ad-

ministrators" for the performance of his undertaking.

§ 57. Same: Joint obligations. The old common law

rule was that discharge of one joint obligor discharged

all joint obligors ; and, furthermore, if one of several joint

obligors died, his obligation died with him and could not

be enforced against his estate. Now, however, statutes

usually provide that joint obligations shall be deemed

joint and several, and under these statutes the estate of

a deceased joint obligor is chargeable with the liability.

It is the rule, however, in the absence of statute, that in

case of purely joint obligations of sureties, if one of the

joint obligors dies his personal representatives are dis-

charged and the obligee can sue only the sur\dving ob-

ligors. Apart from statute, where the estate of the de-

ceased joint obligor received some financial benefit from

the obligation, courts of equity took jurisdiction and en-

forced the obligation against his representative (48).

This was because the estate of the obligor had received

something which it would be unjust to allow it to keep

without paying value therefor. But the mere joint obli-

gation of a deceased surety without benefit to his estate.

(47) Fewlass v. Keeshan, 88 Federal, 573.

(48) Boskin v. Andrews, 87 New York. 337,
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is not sufficient to create such an equity against his estate.

His estate cannot be held liable in equity unless there is

some moral obligation antecedent to the bond, and such a

moral obligation cannot exist when the deceased was a

mere surety and received no benefit (49).

(49) United States v. Price, 9 Howard, 9a
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CHAPTER III.

EEMEDIES OF SURETY.

Section 1. Subrogation.

§ 58. Subrogation of surety to creditor's rights. Sub-

rogation is an equitable right whicli a party, who pays

money at the request of or for the benefit of another, has

to stand in tlie shoes of the creditor and enforce the lat-

ter 's rights against the party benefited. Under certain

circumstances, the surety, after he has paid the debt of

the principal, may be subrogated to the creditor's rights

against the principal debtor. He cannot enforce his right

of subrogation before paying the debt, as this would tend

to injure the creditor. He may be subrogated to all the

creditor's securities, equities, liens, remedies, and priori-

ties against the principal, and is entitled to enforce them

against the principal in a court of equity. The riglit is

one given by equity and is independent of any contract.

The surety ordinarily can exercise it only after he has

paid the entire debt. As we have seen in the preceding

chapter, the creditor must take care not to injure the

surety's rights by any affirmative act, and any act of his

which injures them will release the surety from liability.

Hence any release of securities or extension of time will

either destroy or suspend the surety's right of subroga-

tion, in part at least.
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§ 59. Securities to which surety is entitled. In general

the surety, in equity, is entitled to the benefit of securities

which the creditor holds against the principal pertaining

to the debt for which he is surety. The debt must be iden-

tical and the securities must be those pledged for the debt

by the principal debtor, or for his benefit, or the surety is

not entitled to be subrogated to them. Thus, when the

surety is surety for a partnership and also for one of the

individual partners, he cannot be subrogated to the se-

curities given for a partnership debt by the firm, by rea-

son of his having paid the debt of the individual partner

for whose debt he is surety (1). On the other hand, the

surety is entitled to subrogation to such securities as are

given for the identical debt. Thus, a man gave a promis-

sory note on which there was a surety. The note was

given in pajTnent of land bought by the maker. The

creditor retained a lien on the land sold, as security for

the amount still due him. The maker sold the land to a

person who knew of these circumstances. The maker of

the note became bankrupt, and the surety sought to en-

force the creditor's lien against the land in the hands of

the vendee of the maker of the note, he having paid the

note. The court held he was entitled to enforce the lien

against the land, for tliis lien was given the payee of the

note as security, and the surety, having paid the note, is

entitled to the benefit of this lien (2). As has been previ-

ously stated, the right of subrogation exists independ-

ently of contract ; and therefore the surety may be sub-

CD Stafford v. Bank. 132 Massachusetts, 315.

(2) UzzeU V. Mack, 4 ITumplirey (Tenn.) 319.
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rogated to all securities, whether taken at the time the

debt was created or subsequently thereto, and regardless

of whether the surety, when he became bound, knew

whether such securities had been given to the creditor.

The right of subrogation arises as soon as the suretyship

relation is created, though the right to enforce it does

not arise till the surety pays the debt.

§60. When surety can enforce securities. When a

surety pays a suretyship debt a cause of action for re-

imbursement at once arises, and at this time his right

of subrogation to the securities held by creditors also

arises. As was stated above, the right to be subrogated

if the surety pays the debt arises as soon as the contract

of suretyship is entered into, but he has no enforceable

cause of action until he actually does pay the debt. Thus,

the plaintiff in a certain suit was surety on a promissory

note secured by a chattel mortgage on some goods, and

was forced to pay the note. He then brought a bill in

equity claiming the right to enforce the chattel mortgage,

and the court held he had the right to enforce the credi-

tor's rights, and could enforce the mortgage or take pos-

session of the mortgaged property in the same manner as

the creditor could have done, if the note had not been

paid (3). "We have seen that if the creditor releases a
security before the surety pays the debt, he thereby re-

leases the surety to the extent of the value of such secur-

ity (4). If the creditor releases a security after the sur-

ety has paid the debt, such release is not valid as to the

(3) Myers v. Yaple, 6 Michigan, 339.

(4) §31. above
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surety ; and he can, in spite of it, enforce his right of sub-

rogation to this security against all but bona fide pur-

chasers for value and without notice (5). After payment

by the surety the creditor has no right to release any

security for the debt, but must hold all securities in trust

for the benefit of the surety, until the latter is reimbursed

for all he has been compelled to pay by reason of the sur-

etyship contract.

§ 61. When stranger pays debt. The right of subroga-

tion is given only to sureties or to those who have to pay

the debt to protect their own interests. A mere volun-

teer or stranger cannot pay a debt for which another is

bound, and claim the right to stand in the place of the

creditor in respect to his rights against the debtor (6).

The right can be claimed only by one bound as surety, or

by one who is forced to pay the debt in order to protect

his own interest. For instance, when a vendee of land

pays a mortgage debt of his vendor, in order to prevent

foreclosure of the mortgage on his land, he is entitled to

subrogation to the mortgagee's rights against his vendor.

This really involves the law of suretyship, for, though the

vendee who pays the mortgage is not personally liable as

surety for his vendor, the land is liable. Therefore, the

land stands as surety for the debt, and in order to protect

his interest in it the vendee has to pay the mortgage debt.

§ 62. When surety is not entitled to subrogation. Sub-

rogation is allowed only under certain circumstances. In

the first place, a surety cannot enforce this right until he

(5) Hough V. Insurance Company, 57 Illinois, 318.

(6) Bartholomew v. Bank, .'57 Kansas, 594.

Vol. vn—1«
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has paid the entire debt ; because the right will never be

allowed where it will result in an injustice to the creditor

who is the party who has the right to pa}iiieut both from

principal and surety. His rights against the principal

cannot be infringed, so long as any portion of the debt re-

mains unpaid. Thus, a surety on a replevin lx)nd, after

he had i)aid all the damages due on the bond, petitioned

for subrogation to the rights of the creditor on the judg-

ment against the ])nncipal debtor. The creditor an-

sw^ered that the judgment was not yet fully paid. The

court said that subrogation restccl on purely equitable

grounds and would not be enforced against superior equi-

ties. Unless the surety pays the debt in full he is not en-

titled to subrogation, and, until this is done, the creditor

will be left in full possession and control of the debt and

the remedies for its enforcement. The right of subroga-

tion will never be allowed to the prejudice and injury of

the creditor (7). This being time, then the surety must

see that all of the debt is paid, whether he is liable for all

of it or not, before he is entitled to subrogation— that is,

if the debt is $2,000 and the surety is bound to the extent

of $1,000 only, he must pay the entire amount still due the

creditor, or any attempt to enforce subrogation would

injure the rights of the creditor.

§ 63. When subrogation may be allowed before debt

fully paid. Although, as just stated, as a general rule the

surety must pay the full debt before subrogation can be

had, yet there are cases where it may be allowed before

such debt is paid. The chief reason for not allowing it

(7) Mnsgrave v. Dickson, 172 Pennsylvania, 629.
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before payment of the debt being tliat it would injure the

creditor, the right may be allowed when the creditor does

not object. The creditor may hold securities for the debt

worth much more than the amount due him. Then, when

the surety has ])jiid a portion of the debt, he may, Mith

consent of the creditor, reimburse himself out of the cred-

itor's securities. Tn some respects the surety may rank

directly as a creditor of the principal, before he has paid

any part of the obligation. The principal's c<3ntingent

liability to the surety pennits the surety to exercise a

cre<litor's right to set aside a fraudulent conveyance,

made by the principal (H). Here the object of the suit is

to set aside a conveyance so that the principal's creditors

can get the proj^erty which the principal wrongfully dis-

posed of, and doing this cannot injure the creditor, but

would benefit him, since he would have this adtlitional

property to proceed against in collecting his debt (see

§ 65, below).

§ 64. What amounts to payment of debt. It is only

required that the debt Ix' paid, no matter by whom, before

subrogation may be enforced by a surety. Part may be

^3aid by the principal, or part may be contributed by other

sureties. A payment by a surety will discharge securi-

ties as between the creditor and the principal, but does

not have that effect as between the surety and the prin-

cipal, for equity \s-ill keep the securities alive for the bene-

fit of the surety. Thus, in the case of Uzzell v. Mack, cited

above (9), the lien in question was a vendor's lien on the

<8) I^nghrldjre v. Rowland. 52 Mississippi, 540.

(9) S r.9.
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land, and payment of the purchase money by the surety

extinguished it ; but equity nevertheless held the surety

was entitled to subrogation. At law, payment of a bond,

note, or judgment extinguished it, but nevertheless the

surety can in equity enforce such instruments, after pay-

ing the creditor. Equity, in general, will keep the right

of the creditor alive where it is necessary for the pro-

tection of the surety.

§ 65. Surety a creditor of principal debtor. Tn equity,

a surety is regarded as a creditor of a principal debtor.

If the latter becomes insolvent, the former may retain

any securities in his ])ossession belonging to the princi-

pal. Securities taken by one of two or more sureties

inure to the benefit of all, for sureties are entitled not

only to the benefit of the creditor's securities but also

to the benefit of those held by co-sureties.

That a surety, for some purposes, is regarded as a cred-

itor of the principal is shown by the law as to fraudulent

conveyances made by the principal. A surety's liability

before he pays the debt, though contingent, is as fully

protected against a fraudulent voluntary conveyance as

after he has paid the debt ; for his claim is considered in

equity as having existed from the time he became surety,

and a subsequent payment of the debt extends back by

relation to that aate, though no cause of action accrues

till pajTuent is made. So, after he pays the debt, he is to

be considered as having been a creditor from the time the

debt was created, and as such is protected from fraud-

ulent conveyances (10), and can proceed in his own right

(10) Bragg V. Patterson, 85 Alabama, 235.
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to set aside any which have been made after he became

bound as surety. As to his right before he has paid the

debt, see § 63, above.

§ 66. Exemptions of principal. When parties enter

into a contract, the laws in force at that time and at that

place enter into and become a part of such contract.

Thus, parties entering into a contract are presumed to

have had in view sucli exemption laws as were in force at

that time. As against a surety, the homestead and other

exemption rights of the principal apply as of the date of

the contract, and not as of the date of the payment of the

debt.

The value of the ri^ht of subrogation to the surety is

no where better illustrated than in cases involving ex-

emptions. In a Michigan case (11) an administrator of

an intestate estate bought a homestead with some of the

funds of the estate. The creditors of the estate forced

the surety on the administrator's bond to make good the

funds misapplied. The surety could not reach the debt-

or's homestead by an action of law, so he brought a bill

in equity asking to be subrogated to the right of the es-

tate to follow the misappropriated trust fund. The court

held he was entitled to enforce this right, and could re-

cover out of the homestead the amount of the fund ap-

plied to its purchase. The law, then, is that where an

exemption law stands in the way of the surety's direct

recovery from the principal, if the creditor could have

avoided such exemption law, the surety can avoid the ex-

emption by subrogation to the right of the creditor.

(11) rierre v. Holzer. fW Michifiran, 263.
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§ 67. Payment of specialty debt by surety. When a

bond or other specialty is paid, it is at law extinguished,

but when paid by a surety the rule in equity is different

in most jurisdictions. The general rule is that payment

of a specialty by a surety does not, in equity, extinguish

it as to such surety; but it is kept alive for his benefit,

and he may be subrogated to the creditor's right on it.

Thus, in a certain case (12) an indorser paid a bill of ex-

change and then filed a bill in equity for contribution

against the estate of a co-indorser, who had become insol-

vent, claiming that he should be subrogated to the credi-

tor's right on the bill and that he was then entitled to the

rank of a specialty creditor in the division of the assets

The case arose in Virginia, by the law of which state at

that time one who held a bill of exchange was entitled to

rank with judgment creditors and therefore was entitled

to payment from the assets of an insolvent estate prior to

ordinary creditors. Other creditors claimed the payment

extinguished the bill of exchange and the surety could

only rank as an ordinary creditor in the distribution of

assets. The court held that, though extinguished at law,

the bill of exchange in equity would nevertheless be kept

alive for the benefit of the surety, and therefore he would

rank with judgment creditors. The creditor would have

had this privilege had he not been paid, and the surety has

the same right. This represents the weight of authority

on this question.

^. 68. Payment of judgment debt. As to a judgment,

the general rule is that payment by the surety of a judg-

(12) Lidderdales v. Robinson, 12 Wbeaton, 594.
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ment rendered against him and the principal or against
an insolvent principal alone, will entitle the surety to

subrogation to the benefits of such judgment, which he
may enforce against the principal. In the case of Hill v.

King (13) certain judgments were obtained against a
principal and the sureties on a bond. The princi]ial l>e-

came insolvent, after conveying to the defendant in this

suit his land on which the judgments; were liens. One of
the sureties, the plaintiff in the suit, paid the judgments,
and sought to enforce the lien of the judgments against
the land conveyed by the principal to the defendant. The
defendant claimed that i)ayment of the judgments ex-
tinguished them and removed the lien from the land,

but the court held that since the plaintiff had paid the
judgments he was entitled, in equity, to enforce the lien
of such judgments against the land in defendant's posses-
sion

;
for, as between the principal and surety, the judg-

ments were not extinguished. The judgments in this case
were paid prior to the conveyance of the land to the
defendant, but the rule is the same where the conveyance
is subsetiuent to the judgment but prior to the pajTnent
by the surety (14). While the above is the general rule,

there are several states which hold that payment of a
judgment by a surety extinguishes it completely as be-
tween principal and surety and the latter cannot be sub-
rogated to it. But equity and justice would appear to be
with the weight of authority on this point.

§ 69. Extent of subrogation: Against principal. A

(13) Hill V. King. 48 Ohio State. 75.

(14) Perrin v. Hlggrfns, 101 Indiana, 178.
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surety who pays the principal's debt is entitled to in-

demnity from the principal, and his right of subrogation,

given by equity as an additional right to enable him to

indemnify himself, entitles him to only the amount he has

actually paid, together with interest from thie date of

payment, and costs. He is entitled to no more than re-

payment of the amount he has actually expended. To il-

lustrate: There were two sureties on a note for $16,000.

One surety died insolvent, and the other surety paid the

note and filed his claim against the insolvent estate for

the whole debt, the principal being also insolvent. Being

a co-surety he was entitled to contribution for one-half,

or $8,000. The other creditors of the deceased surety

claimed he could prove his claim and receive dividends

only on the basis of an $8,000 debt. It was held, however,

that since the creditor could have proved his claim and

received dividends on the entire debt, and since the sur-

ety who paid the debt was entitled to be subrogated to the

creditor's rights, he could prove his claim and receive

dividends on the entire $16,000, until the amount of the

dividends received by him equalled the amount he was en-

titled to receive as contribution. Thus he could collect

dividends to the extent of $8,000 (15). This case shows

that subrogation is often better than contribution ;for, had

the surety in this case claimed contribution only he could

have proved his claim for only $8,000, the extent of his

right of contribution ; but, being subrogated to the credi-

tor's right, which was for $1^,000, if the estate paid fifty

cents on the dollar he would get his $8,000 in full.

(15) Pace V. Pace's Ad'ii?uistrator. 95 Virginia, 792.
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If the surety pays the debt in depreciated currency, he

can recover only the actual value of what he paid at the

time of payment. If he settles the debt for less than its

face value, he can recover only what he actually settled

for. He may pay the debt in his own obligations or by

means of a set-off against the creditor, and such pay-

ment will be resrarded the same as if made in money.

§70. Same: Against other persons. As has already

been indicated, the surety's right of subrogation extends

not only to the creditor's right against the principal, but

to all the nghts of the creditor respecting the debt which

the surety pays. A Massachusetts case (16) furnishes a

good example of this. A was surety on the probate bond

of B, a trustee. B pledged f,tocks belonging to the trust

estate to se«'ure a personal debt due to C. At the request

of B, C sold the stock and applied the proceeds to the pay-

ment of B's debt to him. The stock showed on its face

that it was trust property, so C was not a bona fide pur-

chaser of it. B was removed as trustee and a new trustee

appointed, who sued A on the bond and compelled him to

pay the value of the stock appropriated by B. A sought

to be subrogated to the trust estate's right against C, but

C insisted that the stock was not pledged for the debt that

A paid, and therefore he had no right against C. The

court held that A, having replaced the fund lost, was en-

titled to subrogation to all the trust estate's rights to re-

cover the fund, and one of these rights was to follow it into

the hands of the defendant, C. In other words, the surety

(16) Blake v. Traders' National Bank, 145 Massachusetts, 13.
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who pays the debt may proceed against anyone who is

primarily liable for it.

§71. Debt barred against principal. Tlie rif^lit of

action in favor of the surety arises when he pays the debt,

and is not based on the contract itself but upon a contract

implied by law between the iirincipal and the surety. If

this right against the principal is barred as between the

principal and the surety by the statute of limitations, and
the creditor has any right which would not have been

barred as between the creditor and the principal had the

debt not been paid, the surety may be subrogated to such

right of the creditor. This is of advantage to the surety,

because his right of indemnity, being on an implied con-

tract, is often barred in a comparatively short time,

usually five or six years, while the creditor may have
rights which are not barred until after fifteen or twenty

years. Thus, a plaintiff was surety on a promissory
note and paid it when due. In Iowa, when the action was
brought, an action on implied contract was barred after

five years, but an action on a promissory note was not

barred until ten years had elapsed. The plaintiff sought

subrogation to the creditor's right on the note more than

five years after paying the debt, but before the statute

had run on the note. It was held he had a right to enforce

the note as long as the creditor could have enforced it

(17). The right of subrogation, then, exists until the

creditor's right would have been barred, and no longer.

§72. Surety of a surety. As stated above ri8), a

surety who pays the debt has the right of subrogation to

(17) Harrah v. Jacobs, 75 Iowa, 72.

(18) §§ 69-70.
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the creditor's right against anyone primarily liable for

the debt. The same right is given to one who becomes

the surety of a surety, and pays the debt. AYhen a party

becomes a surety for the original surety, the former is

not bound with the original surety, but the latter stands

in relation of principal as to him and is primarily liable

to him. Hence, if the second surety pays the debt, he is

entitled to subrogation to the creditor's rights against

both the principal and his immediate surety. But, if the

first surety pays the debt, since his relation is that of

principal to the second surety, he cannot recover from

such second surety, for the latter is not primarily liable

for the debt. As to him, payment of the debt by the orig-

inal surety is only a pajTnent by his principal, and exon-

erates him from further liability.

§ 73. Two sets of sureties. There may be two sets of

sureties of the same principal for the same debt, one sub-

sequent to the other. In such case the subsequent set of

sureties are primarily liable for the debt to the first set

of sureties, and the latter are secondarily liable. For in-

stance, a party who lost a suit at law wished to appeal,

and gave a bond for $7,000 with two sureties on it. He
lost the appeal and appealed from this decision to a higher

court, giving a $9,000 bond with two new sureties, and

again lost his appeal. The creditor's damages amounted
to $11,000 and he recovered $9,000, the full amount of the

bond, from the sureties on the second bond, and then sued

the sureties on the first bond for the remainfng $2,000

still due him. In such a case the sureties on the second

bond are primarily liable ; and, if the sureties on the first
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bond had paid $7,000, they would have been subrogated to

so much of the creditor's rights on the second bond as

remained after the creditor was fully satisfied. Here the

creditor could have gotten $4,000 on the second bond

after getting $7,000 on the first bond; and the sureties on

the latter could then have enforced the second bond to the

extent of $5,000. But, since the creditor collected the en-

tire amount on the second bond, the sureties on the first

bond, being secondarily liable, were bound to make good

any amount which might still be due, here $2,000; inas-

much as the sureties on the second bond were liable not

for the whole amount due the creditor, but for only $9,000.

It was therefore held, in a case similar to this, that the

creditor could recover $2,000 on the first bond (19). The

fact that there was a bond given with new sureties did

not release the original sureties. When two sets of sure-

ties enter into obligation as to the same debt at the same

time, they are liable as co-sureties.

§74. Co-Sureties. A surety who pays the principal's

debt is entitled to subrogation to the creditor's rights

against his co-sureties, and can recover in this way from

such co-sureties the amount of contribution to which he is

entitled. The principle of subrogation applies to cases

arising between co-sureties, as well as to those arising

between principal and surety. The case discussed in § 69,

above, is a case where this right of subrogation was en-

forced against a co-surety. There the surety had paid a

debt of $16,000, was allowed subrogation to the creditor's

right, and was thus able to file his claim for $16,000

(19) Chester v. Broderick, 131 New York, 549.
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against the estate of the insolvent co-surety and collect

dividends on that amount, until the total dividends

amounted to $8,000, the amount of contribution he was

entitled to. A surety will be entitled to the benefit of any

compromise effected by the paying surety, or any dis-

counts which have been obtained by paying the debt in

depreciated currency, or any other reduction. A propor-

tionate amount of such benefits must be deducted from

the amount of contribution he pays. On the other hand,

he must contribute for costs of a suit beneficial to his

interest.

Section 2. Indemnity.

§ 75. Liability of principal to surety. The right of the

surety to indemnity from the principal, for any payment

which he may make to the creditor in consequence of the

suretyship liability, arises at the time the surety becomes

responsible for the debt of the principal. It is then the

law raises an implied promise or contract on the part of

the principal to make good any loss which the surety may

suffer. When the debt is paid by the surety, no new con-

tract is made, but the paj-ment relates back to the time

when the contract was entered into by which the surety's

liabilit>^ was incurred. Thus, the court in Appleton v.

Bascom (20) in considering whether an action at law

could be maintained by the surety against the principal

said: "The implied promise of indemnity in the present

case must be considered as made at the time when the

plaintiff became responsible to the creditor on the bond.

(20) 3 ifetcalf. 169.
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The plaintiff's liability was the consideration of the prin-

cipal's implied promise of indemnity, and the promise

must be considered as made at the time when that liability

was assumed." The payment by the surety only fixes

the amount of damages for which the principal is liable

under his original agreement to indemnify the surety. If

a surety, however, gives his own bond or non-negotiable

note in satisfaction of the principal's obligation, he can-

not;, before payment of such bond or note, secure indem-

nity from the principal ; the giving of such an instrument

is not considered a 2^a}Tnent of the debt, for, should the

surety fail to jxiy the note or bond, the creditor could still

sue the principal on the original obligation (21). The

i-ule would be different, however, if there was an agree-

ment between the creditor and surety that the former was

to take the surety's note in full pajTnent of the debt due

him, for such agreement would extinguish the debt of the

principal to the creditor and would in fact amount to ii

payment.

§ 76. Payment by surety before maturity. The surety

may pay the debt before it is due, if the principal is not

injured thereby; but of course he cannot, if he does so, en-

force indemnity against the principal until the debt ma-

tures. Likewise, a surety has a right to pay the debt as

soon as due, and need not wait for the creditor to sue him.

In fact, as we saw above (22), the surety cannot require

the creditor to sue the principal, because the burden is on

the surety to see the debt is paid. On pajinent of the

debt before maturity, the surety can compel contribution

(21) Bennett v. Buchanan, 3 Indiana, 47.

(22) § 36.
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from co-sureties as soon as the debt comes due, for a pay-

ment before it is due is not a thing of which they can

complain. It does not increase their burdens.

§ 77. Part payment by surety. The surety may com-

promise the debt or pay any part of it remaining due, and

compel the principal to indemnify him. He may pay in

instalments if he wishes, but if he does so he cannot bring

a separate action against the principal for each instal-

ment paid, unless the contract so provides. In short, any

method of payment may be adopted by the surety, and

he is entitled to indemnity for his outlay, whatever it may

amount to, regardless of whether he has paid all the debt

or not. Clearly, the payment of any amount, however

small, releases the principal from so much liability to

tlie creditor. Of course, if he compromises the delit and

pays less than due in full satisfaction, he can recover

only what he actually paid, for he is only entitled to be

made whole.

§ 78. Surety must be under legal obligation to pay. In

order to secure the right of indemnity from the principal,

the surety must be under legal obligation to pay—he must

be legally bound in order to hold his principal. The

theory of indemnity is that, when the debt comes due,

the law implies a promise on the part of the principal

to repay the surety, if the latter pays it; and, if the

surety is not bound to pay, then there can be no such

implied promise. He would pay as a mere volunteer

and could not recover anything from the principal. The

rule is the same when the surety is released from liability

and then pays the debt; for, because he is released and
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no longer a surety, lie cannot have any of the rights

growing out of such relation. In short, a surety not

legally bound to pay, if he does pay, occupies no better

position than any other person paying the debt of an-

other without request or authority, ex]iress or implied.

§ 79. Surety to one of two or more partners. A surety

can look only to his principal for indemnity, so a surety

on the bond of one partner cannot look to the partnership

for indenmity, even though the bond be given to secure

a partnership debt. No privity exists between the

parties, except that which arises out of the bond. Privity

between tlie parties must be shown by the contract, and

there is no privity shown on the bond except as to the

one partner who signs it. But it was held, where a note

was given by one partner for the hire of a man for the

benefit of the firm with the knowledge and consent of

both partners, and the entire consideration of the note

went to the benefit of the firm and was so intended by the

partners, that, since the benefit enured to the firm, a

surety on the note might maintain an action against the

partners jointly for money he had been forced to pay

on the note (23). Perhaps this might be on the quasi-

contractual ground that the firm got the benefit, and

therefore ought to pay for it whatever sum such benefit

increased the value of the firm assets.

§ 80. Note of surety given in pajonent. The law is that

if the surety gives his bond or non-negotiable note in

satisfaction of the debt, he cannot recover indemnity until

such bond or note is actually paid, because such note or

(23) Burns v. Parish, 3 B. Monroe (Ky.) 8.
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bond is not the same as money. But when he gives his

negotiable note in payment of the debt after it is due,

if the creditor receives such note as payment, he may

recover reimbursement, for the debt is absolutely satisfied

by the transaction. In some states, however, a negotiable

note must be actually paid by the surety before any right

of action for indemnity arises against the principal. In

any case when the surety gives his note in payment, it

must be taken by the creditor in satisfaction of the debt

against the principal; that is, the debt against the prin-

cii)al must be extinguished, or no indemnity can be had.

When the debt is extinguished, the principal is as much

benefited as if payment had been made in money.

§81. Debt satisfied from surety's property. If the

surety pays the priucii)al's debt by giving property for

it, or if his property is taken by legal process, he can at

once sue the i)rinci])al for indemnity. Thus, where a

surety's land was levied on and sold to satisfy the surety-

ship debt, and the surety then brought an action against

the principal for indemnity, it was held he could re-

cover (24). The surety can also, when his property is

taken for the debt, recover contribution from a co-surety.

^ 82. Recovery of consequential damages. When a

surety can show that, by reason of the non-payment of

the debt by the principal, he has suffered damages in

excess of the principal and interest he has been com-

pelled to pay, he may recover such excess damage from

the principal (25). But he is seldom able to show this,

and, as a general rule, he cannot recover from the prin-

(24) ^Lord v. Staples, 2.S New Hampshire, 44S.

(25) Whereatt v. ElHs. in:? Wisconsin, 348.
Vol VII—17
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cipal remote or consequential damages arising out of

the suretyship contract. lie is not entitled to remunera-

tion for loss sustained by a forced or hasty sale of his

property in order to raise money to pay the debt, but

can recover only principal and interest actually paid.

The same is true when his goods are sold on execution

or attaclmient by the creditor. Losses from such causes

may be quite heavy, yet the surety has no relief except

that he may bring a bill of equity, before any such

damage occurs, and compel the principal to exonerate

him. This right of exoneration will be discussed later (2G).

§ 83. When surety's right of action is complete. It is

well settled law that no action can be maintained by the

surety upon an implied promise, if default has been made
by the principal, without first paying the debt; except

where the principal has made an express promise to do

or refrain from doing some particular act or to save the

surety from some particular charge or liability, and has

broken such promise. For instance, suppose a principal,

who makes a note, agrees with the surety on the note

that he will pay the note on a given day. Then, if the

principal does not pay it on that date as he promised, the

surety can sue him and recover without first paying the

note himself. Likewise, if a partner retires from the

partnership and the new firm agrees with him to pay all

the debts of the old firm and save him harmless from any
liability on account of the same, upon default of the new
firm he can recover at once without paying the debt (27).

(26) §§ 100-104, below.

(27) Lathrop v. At^vood, 21 Connecticut, ll7.
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If, however, there be no affirmative promise to do a cer-

tain act or to pay certain money, then actual damages
must be shown by the surety or the debt paid by him,

before any action can be maintained by him against the

principal.

§ 84. Principal liable for surety's costs and interest.

A surety can recover money paid by him for the prin-

cipal, with interest, and is also entitled to recover such

reasonable costs as he has been compelled to pay in his

action to recover from the principal. He can also re-

cover costs he has had to pay in defending a suit by the

creditor against him. But the principal is not liable for

costs and expenses, unnecessarily incurred by the surety

in litigation carried on, in order to defeat the efforts of

the creditor seeking to recover from him. It is therefore

required that the surety seeking to recover costs of litiga-

tion with the creditor show that such litigation was en-

tered into in good faith and upon reasonable grounds,

and was a measure of defense necessary to the interests

of himself and his principal (28). A surety has a right

to defend a suit on the debt brought by the creditor

against the principal, when the principal does not defend

with due diligence, and costs of such suit may be re-

covered from the principal.

§ 85. Amount surety can collect. The surety can col-

lect from the principal only the amount he has paid, with

interest and costs. This is because the implied contract

between the principal and surety is that, if the surety will

enter into the suretyship contract, the principal will re-

(28) Ledfleld v. Haight, 27 Connecticut, 31.
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pay the surety anything he may be compelled to i)ay by

reason of such contract. In other words, the implied con-

tract is a contract of indemnity only, and therefore, if the

surety satisfies the debt by compromise or otherwise for

less than its face value, he can recover only what he

actually paid for such satisfaction. An accommodation

endorsee of a negotiable note, however, if he purchases

the instrument he indorsed, can recover the full face

value. This is because an endorsee has as much right

as anyone else to purchase negotiable paper, and can en-

force it in the same way as others, without regard to what

he paid for it.

§ 86. When principal is not liable. In general, in order

to make the principal reiml)urse the surety, the principal

must be liable for the debt, though the surety may be liable

and may have to pay when the principal is not liable.

The surety's recovery can arise only from pajTuent of

money he was legally bound to pay. If the surety knows

of facts which will discharge him or his principal and

yet pays the creditor, he cannot recover indemnity from

the principal. But where he pays without fraud or neg-

ligence on his part, though there is a good defense to the

obligation of which he does not know, he can recover from

the principal; for the latter should see that the surety

knows of any defense there may be. The surety is not

bound to allow himself to be sued before he pays the

debt, but may pay it as soon as due when he knows of

no defense to it. When the surety pays a debt which,

as between the principal and creditor, is barred by a

statute of limitations, he can nevertheless recover in-
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demnity from the principal. For instance, a surety paid
a note after the principal was dead, and after the time
allowed by statute for filing claims against bis estate

bad elapsed, so that the creditor could not recover from
the principal's estate. The surety sued the principal's

estate for indemnity, and the principal's administrator
claimed the debt was barred by the statute of limitations.

But the court held, though the creditor's right of action
was barred as to the estate, that the surety still remained
liable to the creditor and had to pay the debt, and there-
fore was entitled to recover whatever he paid to dis-

charge himself from such liability (29). According to
this case the surety, so long as he remains liable, may pay
the debt and recover indemnity, regardless as to whether
or not the claim is barred as to the principal. After the
creditor's right against the surety is barred, the surety
ought not to ignore this defense, pay the claim, and then
recover from the principal ; although there is consider-
able authority that he may do this where the creditor's
claim against the principal is not barred. This latter
view may perhaps be justified as amounting to a purchase
by the surety of an assignment of the claim.

§ 87. Waiver of statute of limitations by principal. A
partial payment of a claim barred by the statute of limita-
tions waives the bar of the statute, so that a creditor can
enforce the debt again and the statute starts to run anew
from the time such a partial pajTnent was made. If a
principal is a co-obligor with a surety, that is, if both
are primarily liable to the creditor, and the principal

(20) Sil.ley v. McAllaster. 8 New Hampshire, 389.
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makes a part payment of the debt after it is barred by

the statute of limitations, this will not revive the claim

against the surety (30). The same is true when the surety

is secondarily liable as to the principal. The waiver of

the statute of limitations by the principal does not waive

it as to the surety.

§ 88. Payment of judgment by surety. A surety who

pays a judgment rendered against him individually, or

jointly against him and the principal, even though he

does not defend the suit against him with diligence (31),

or even though he allows the judgment to go against him

by default, he not knowing of any defense to the action,

can recover the amount he paid from the principal. As

stated before, if he knows of a defense he must not ignore

it. It is the duty of the principal, if he has a defense,

to set it up at the trial, whether the action is against him,

against the surety separately, or jointly against both;

and, if he does not do so, he cannot set up such defense

in a suit by the surety against him for indemnity. Sup-

pose the principal gave a promissory note for $500, and

at the time the note became due has a claim against the

creditor for $500 which he can set off against the note.

The creditor sues the surety on the note, and he, having

no defense, lets the judgment go against him by default,

pays it, and then sues the principal. The latter would

have to pay the surety in full, and then, if he wished re-

lief, would be obliged to sue the creditor to recover the

amount of the set-off.

(30) Bordell v. Peay, 20 Arkansas, 293.

(31) Doran v. Davis, 43 Iowa, 86.
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Section 3. Contribution.

§ 89. Right to contribution. If one co-surety pays the

debt after the principal has defaulted, he has a right to

contribution from the other co-sureties. This right of

contribution, like indemnity and subrogation, is not

founded upon any contract between the co-sureties, for

there is none ; but is founded on the principle of equity

arising from the proposition that, when two or more

sureties stand in the same relation to the principal, they

are entitled equally to all the benefits and must bear

equally all the burdens of the position. Hence, it does

not matter that the several sureties were ignorant of each

other's liability; they are entitled to contribution if they

stand in the same position in respect to the principal,

unless some have equities which give them an advantage

over others. Contribution was at first enforced only in

courts of equity, but the right has been so long and so

generally recognized and enforced that law courts now

enforce it as well as equity courts.

§ 90. When the right arises. The right of contribution

arises when one co-surety pays more than his propor-

tionate share of the debt upon which the principal has

defaulted. He then is entitled to recover all in excess

of his proportionate share from the other co-sureties.

The surety must be legally bound when he pays, or he

cannot have contribution. In general he can have con-

tribution in cases where he can enforce indemnity against

the principal.

§ 91. Enforcement in equity: Against whom and

amount of recovery. In a suit in equity the surety is en-
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titled to contribution, and can recover from each solvent

co-surety his pro rata amount, excluding all insolvent

co-sureties. Thus, where A, B, and C are co-sureties for

a debt of $G()0, and A pays the entire debt and brings a

bill in equity for contribution, if all three sureties are

solvent he can recover $200 from each co-surety. If, on

the other hand, C is insolvent, B would be forced to con-

tribute one-half of the debt, or $300, the burden resting

equally upon the two solvent sureties (32). If a surety is

a non-resident, the effect is the same as when insolvent,

and the debt is divided equally among the resident sol-

vent sureties (33). Thus, in the above example, had C
been a non-resident, B would have been liable for one-

half the entire amount. After enforcing contribution

from the resident solvent sureties, all of the sureties who
have paid shares of the debt may proceed against the

estate of any insolvent surety, or may follow a non-resi-

dent surety and sue him wherever he can be found, but

no one surety can recover more than the excess he has

paid, over and above the amount he would have had to

pay had all co-sureties been forced to contribute. So, in

the above case, B could proceed against C's estate if C
was insolvent, but could recover only $100; for, had all

three sureties contributed, each would have paid $200,

and therefore the excess B paid was $100.

§ 92. Same: Conditions precedent and parties. In

equity, before a surety who has paid the debt can enforce

contribution from co-sureties, he must recover, if pos-

sible, from the principal; and must show in his bill for

(32) Peter v. Rich, 1 Reports in Chancery, 34

(33) Stewart v. Goulden, 52 Michigan, 143.
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contribution that the principal is insolvent, or mnst show

some other sufficient reason why he cannot recover from

such principal. The reason for this rule in equity is that

it prevents a multiplicity of suits and avoids circuity of

action. Suppose, for instance, A, B, and C are sureties

for D, and A pays the debt. If A recovers contribution

from B and C, then all three sureties must sue D for in-

demnity ; but, if A is first forced to sue D for indemnity,

if D is solvent the entire affair will be settled in one

suit, whereas otherwise four would be required. The

surety therefore is required by a court of equity to re-

cover from the principal, if he can, before enforcing con-

tribution against his co-sureties (34).

In a suit in equity to enforce contribution, the surety

must join the principal as a party defendant if he is

within the .iurisdiction, or else prove that he is insolvent;

and must also join all solvent sureties within the jurisdic-

tion. Then, if the principal be joined and has property

available, full recovery can be had from him; and, if

nothing can be thus obtained, contribution may be had

from the solvent sureties in the same action.

§ 93. Enforcement at law. At law, the right of contri-

bution has come in theory to be based on implied con-

tract. By the weight of authority, it is held that there is

an implied promise by each surety to pay an aliquot part

of the debt, in case of the principal's default. The de-

fault, then, under this theory, renders the surety liable

to pay such aliquot part, regardless of whether the prin-

cipal is solvent or not. This share of the debt is also

(34) Gross v. Davis, 87 Tennessee, 226.
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all that he is liable for at law, regardless of whether or

not the other sureties are able to pay. A surety who pays

the debt can sue at law for contribution as soon as there

is default by the princii)al, but he must sue each surety

separately for his i)ropnrtion of the debt, based on the

number of co-sureties, without regard to their solvency.

Thus, in an English case (35) it was found that there

were twelve sureties for a debt, of which the defendant

was one. Two of the twelve were insolvent. The defend-

ant admitted he was liable to contribute one-twelfth the

amount of the debt, all of which had been paid by the

plaintiff, and })aid one-twelfth into court. The plaintiff

claimed he should i)ay one-tenth, as there remained only

ten solvent sureties, but the court held that, in an ac-

tion at law for contribution, a surety was liable for only

his proportionate share, based on the total number of

sureties, and hence one-twelfth was all the defendant was

liable for. Had the suit been brought in equity, the de-

fendant could have been forced to jiay one-tenth. The

surety who pays the debt is of course entitled to contribu-

tion for necessary' costs of suit and other necessary ex-

penses. In some states the equitable rule as to contri-

bution is applied by the law courts, and the amount of

contribution is based on the number of solvent sureties

(36).

§ 94. Rights of surety to benefits obtained by co-surety:

Advantageous settlement. Co-sureties are entitled to the

benefit of all bargains and advantages secured by one

(35) Batard v. Hawes, 2 Ellis & Blackburn, 287.

(36) Smith V. Mason, 44 Nebraska, 610.
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of their number in settling the claim. A surety is not

entitled to derive benefits from the suretyship relation

wliich are not shared by his co-sureties. If he pays less

than the whole debt in full settlement he can recover

only the pro rata share of what he paid from the co-

sureties. If he pays in property, he can recover only on

the basis of the actual value of such property. Thus,

one of the sureties on an obligation for $1LI00 bought it

from the creditor for $900, and then sued the two co-

sureties for contribution, claiming he was entitled to

recover $400 from each of them. The court, however,

held that the plaintiff's co-sureties were entitled to share

in the benefits of his bargain, and that he could recover

from each only one-third of the amount he paid, or $300

(37).

§95. Same: Securities. Indemnity paid to one surety

enures to the benefit of his co-sureties. If the surety has

securities given him for the debt and releases them, he

loses his right of contribution against co-sureties, just as

the release of securities by the creditor releases the sure-

ties (§ 31, above) ; for the co-sureties have a right of sub-

rogation to the benefit of any security held by any one

of their number, and a release of it injures this right.

As the New Jersey court said (38) :

"It is not questioned but that co-sureties are entitled,

not only to contribution from each other towards the mon-

eys paid in discharge of this joint liability, but also to the

benefits of all the securities which any of them may have

taken to indemnify himself. Xor is it disputed that when

(37) Acers v. Curtis, 6.S Texas. 423.

(38) Paulln v. Kalgbn, 29 New Jersey, 480.
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one surety holds securities for his indemnity, tlie mere

fact of his holding such securities will not bar a recov-

ery in an action for contribution. After such recovery

and pa>Tnent of the judgment, the defendant may, in a

proper tribunal, enforce his right of subrogation to such

securities and so secure the benefit of them. If, however,

the surety, before the action for contribution, shall have

converted the securities for indemnity into money, that

"will go pro tanto in iifinidation of tlio amount piud on the

liability; and it is competent for the co-surety, in an ac-

tion against him, to show that money has been so realized.

It is a papnent of so much by the original debtor, and

so far an extinguishment of the liability. All of the sure-

ties have an equal interest in the indemnity, and in the

money realized from it. The surety who held it has no

right to appropriate to his own use the whole money so

realized, nor has he a right to deprive his co-sureties,

without their consent, of the benefits to be derived from

it. He becomes their trustee, and as such must faithfully

hold the securities for the benefit of all his co-sureties,

and he has no right, without their consent, to transfer

surrender, or cancel them."

In this case, the surety suing for contribution had sur-

rendered securities given him to the principal, without

consent of co-sureties, and it was held this released such

co-sureties to the extent to which such surrender might

have injured them. Similarly, if a surety wastes the col-

lateral security in his hands or negligently suffers it to

be lost or impaired in value, he must account to his co-

sureties for such loss or depreciation.
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§ 96. Co-Sureties under diiferent undertakings. It is

well settled law that j)arties may become co-sureties un-

der different suretyship contracts, executed at different

times, even though those bound by one contract have no

knowledge that another contract, on which there were

other sureties, was made. But the obligations into which

they enter must be for the same engagement and for the

same principal. It is enough to sustain the right of

contribution, if it appears that the parties are under ob-

ligation to pay the same del)t as sureties for the same per-

son. A striking instance of the application of the right

of contribution, as between sureties for the same obliga-

tion who became sureties at different times, is furnished

by a Massachusetts case. The plaintiff had sent negoti-

able notes to a corporation, which was to sell them on

commission and remit the proceeds, and the defendants

had also sent some notes to the same corporation for the

same purpose but at a different time. The corporation

wrongfully pledged the notes of both the plaintiff and de-

fendant to secure a debt it owed the pledgee; and the

pledgee, being a bona fide holder of the notes, collected

enough of the notes of the plaintiff to satisfy the debt due

him from the corporation, the pledgor. The corporation

was insolvent and the plaintiffs sought contribution in

equity from the defendants, whose notes were pledged for

the same debt as the plaintiff's. The court said that the

liability to contribute did not depend on a contract be-

tween the parties, and was not affected by the fact that

the notes were pledged and fell due and were paid at dif-

ferent times, or that some were paid only in part, or not
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at all. The notes were all pledged to secure the same in-

debtedness. The various parties selected a common

agent, and this agent used its power to place them all un-

der a common liability, thus virtually making them all

sureties for itself. All the notes being pledged for the

same indebtedness, the whole loss in consequence thereof

was to be borne by all the makers in proportion to the

amount of the notes so pledged, and to that extent the

plaintiffs were entitled to contribution from the defend-

ants (39).

§97. Same: Liability limited to different amounts.

Sureties may by contract limit their liability to a certain

amount. When all are liable to the same extent they

must bear the loss eciually, but the rule is different in

the case of sureties for the same debt of the same princi-

pal, if such sureties have their obligations limited to dif-

ferent amounts. In such case they are liable to con-

tribution in proportion to the limitations of their respect-

ive liability, and not in equal amounts. This is well il-

lustrated by the following case : A party was appointed

guardian of a minor's estate, and there were three sure-

ties on his guardian's bond which was for $10,000. Sev-

eral years later the court required a further bond of the

guardian, and a new bond for $5,000 was given on which

there were three new sureties. The guardian misap-

propriated some funds of the estate and at the time of

the suit was insolvent. One of the sureties on the first

bond was forced to make good the amount misappropri-

ated by the guardian. This amounted to the sum of $5,-

(39) McBride v. Potter-Lovell Co., 169 Massachusetts, 7.
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000. This surety then brought a bill in equity against the

other five sureties to enforce contribution. The court

held that contribution between co-sureties, under separ-

ate instruments, is to be in proportion to the amounts

of the separate instruments under which they are re-

spectively bound. Here, then, the sureties on the first

bond must bear two-thirds the loss and the sureties on

the second bond one-third. Hence, the plaintiff is en-

titled to recover one-third of two-thirds or two-ninths

of the loss from each of the sureties on the first bond, and

one-third of one-third or one-ninth of the loss from each

surety on the second bond (40). Had the bonds in this

case been for the same amount, the two sets of sureties

would have been liable to contribute equally toward any

loss which might have occurred.

§ 98. Statute of limitations. Tlie statute of limitations

begins to run on the surety's right of contribution when-

ever he has paid more than his share of the debt. It is

immaterial that, at the time of the action for contribu-

tion, the claim of the creditor against the co-surety is

barred by the statute of limitations ; for the implied ob-

ligation is to contribute in case the debt is paid by a co-

surety, and the action arises when such co-surety has to

pay (41). Of course, if the surety who pays does so know-

ing there is a defense to an action against him, he loses

his right of contribution.

§ 99. Surety of a surety. A surety of a surety is not

liable for contribution when the debt is paid by the co-

(40) Bell's AdministraHon v. Jasper, 2 Iredell, Equity (N. C.) 597.

(41) May v. Vann. 15 Florida. 553.
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surety of the one for whom he is surety. Suppose A
and B are co-^areties on a promissory note for $1(X), and

C becomes surety for A's obligation on the note. B pays

the entire note and seeks contribution. B cannot en-

force contribution as to C, who is a mere surety for A
(42). C promised to pay the creditor if A did not, but is

under no obliijation to contribute to B.'o'

Section 4. Exoneration.

§ 100. Theory of exoneration. Exoneration is the right

in ecjuity which a surety has, after the suretyship debt

falls due, to com])el the principal debtor to satisfy the

debt and thus relieve the surety from liability. The right

may also be enforced against a co-surety as to the amount

he is liable to contribute. It is not necessary that the

surety who seeks exoneration first j^ay the debt. It is a

remedy given the surety to enable him to relieve himself

from payment of the debt. The theory on which the

right is based is that the surety, as soon as the debt is

due, is liable to be sued and forced to pay. He may have

to sell property at a forced sale and may not be able to

get full value for it, or his property may be seized and

sold on execution; and, since he can recover from the

principal only what he actually paid, he may lose a great

deal by reason of being compelled to raise money quickly,

or by reason of a sale on execution. If he suffers such a

loss, it is a loss for which he can get no legal restitution.

Therefore, after the debt falls due, a court of equity will

allow him to file a bill to compel the party primarily liable

(42) Baldwin v. Fleming. 90 Indiana, 177.
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to pay the debt and thus save this possibility of loss ; or,

he may compel co-sureties to bear their respective shares
of the burden (43).

§ 101. When surety caji enforce exoneration. The
right to compel exoneration does not arise until the debt
matures. As soon as the debt matures, however, the gen-
eral rule of law is that the surety may at once file a bill

against the principal debtor to compel him to exonerate
the surety by paying the creditor. Thus, in a Wisconsin
case (44) where the creditor had obtained a judgment
against the surety, the latter filed his bill against the
principal to compel him to pay the judgment and save
the surety from a possible levy. The court said that,

since the principal was ultimately liable for the debt, the
surety could, in equity, compel his principal to exonerate
him from liability by extinguishing the obligation, with-
out first having i)aid it himself; therefore, the principal
would have to pay the judgment against the surety. It
is not necessary that the surety first allow a judgment to
be secured against him as in this case, but he can proceed
to enforce this right as soon as the debt falls due and
the principal does not pay it. When there is a co-surety,
the same right exists against him to the extent to which
he is liable for contribution; for, if the principal be in-

solvent, the co-surety ought to pay his share, and his
failure to do so, according to the theory of exoneration as
stated above, may cause the other surety great loss for
which he will have no remedy at law or in equity. There

(43) Wolmershauson v. Gullick, [1893] 2 Ch. 514; Hodgson v Bald-
win, 65 111. 532.

(44) Dobe v. Fidelity and Casualty Co., 95 Wiscon.sin. .540.
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is an old English case (45) where the principal cove-

nanted to save the surety harmless, and, on the debt fall-

ing due, the surety sought by bill in equity to force the

])rincipal to pay the creditor and thus exonerate the

surety. The court held that it would decree that the prin-

cipal discharge the debt, for it was unreasonable that

the surety always have a cloud hang over him. The prin-

cipal ought in reason to be compelled to pay the debt and

relieve him from this liability.

§ 102. Express contract by principal to exonerate

surety. When tlie inincipal expressly agrees to hold the

surety harmless by reason of his suretyship undertaking,

if the debt falls due and the principal does not pay it, the

surety can in equity specifically enforce this agreement

against his principal. If one assumes to pay the debt of

another and fails to do so, he will be liable for the full

amount regardless of whether the former has paid or not.

Thus, if one buys mortgaged land, assuming the mortgage

debt, and does not pay it when due, he is liable to the

grantor for the entire sum though the grantor has not

paid the creditor (46).

§ 103. Securities given by both principal and surety.

When both principal and surety give securities for the

payment of the debt to the creditor, the surety is en-

titled to have the security given by the principal first

applied to payment of the debt, at least where both se-

curities are to be sold or foreclosed in the same proceed-

ing. This, it is clear, is only a matter of right, for the

principal is the one who ought to pay the debt and re-

(45) Ranelaugh v. Hayes, 1 Vernon, 189.

(46) Foster v.Atwater,42 Connecticut, 244.
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lieve the surety from liability. Thus, in a certain case

(47) a husband and wife had both mortgaged land to se-

cure a debt, for which the husband was principal and the
wife surety. The court held the surety was entitled to
have the principal's mortgage first applied to pa}Tnent of
the debt. The surety may purchase at a sale of the prin-
cipal 's property which secured the debt, but a principal
is not allowed to purchase at a sale by the creditor of
the surety's property to satisfy the debt.

§ 104. Guaranty of coUectibility. If the surety guar-
antees the collectibility of a note or other debt, the cred-
itor can recover from him if the debt cannot be collected.

The creditor must show, before he can recover, however,
that the obligation is uncollectible. In such a guaranty,
the creditor must use due diligence in trying to collect
the debt as soon as it is due, for lack of diligence releases
the guarantor. He does not guarantee it will always be
collectible. IMien the party liable has removed from the
state, however, the creditor is not compelled to follow him
and try to collect before suing the guarantor. If the
creditor's lack of diligence in pursuing the parties pri-
marily liable for the debt is induced by the conduct of
the guarantor, the latter will not be released from lia-

bility.

(47) Hoppes V. Hoppes, 123 Indiana, 397.
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CHAPTER IV.

SPECIAL REMEDY OF CREDITOR.

§105. Creditor's right to surety's securities: From

principal. The creditor has a right to enforce and have

the benefit of all bonds and collateral securities which are

given by the principal to the surety to indemnify him for

his suretyshii> obligation (1). This is on the theory of

subrogation, which right is allowed to the creditor as

to securities held by tbe surety, as well as to the surety as

to securities held by the creditor or by a co-surety. In

equity, these securities given by the principal are securi-

ties for the payment of the debt, and all other parties who

are liable for the debt of such principal may have the

benefit of such securities. When the surety so holds a

security of the principal and the latter is insolvent, the

creditor is entitled to enforce such security as against

other creditors of the principal, and thus perhaps recover

his claim in full ; though, had he enforced it directly, he

would have had to share with the others of the principal.

§ 106. Same: From co-sureties. However, where co-

sureties exchange securities with each other, for the pur-

pose of securing the prompt carrying out of their respect-

ive suretyship contracts the creditor is not entitled to

be subrogated to these securities, since they are not given

(1) Chamberlain v. St. Paul Co., 92 United States, 299.



EIGHTS OF CREDITOR 253

by the principal. Thus, in a certain case, two parties who
became sureties for a certain debt agreed with each other

what amount each should be liable to pay, and inter-

changed mortgages to secure this agreement. The prin-

cipal and sureties became insolvent, and the creditor

claimed the benefit of these mortgages and that he had a

right to enforce them against other creditors of the sure-

ties. The court held, however, there were two reasons

why the creditor could not enforce these mortgages. In
the first place, they were not securities which ever be-

longed to the principal or were given by him to secure the

debt, and hence, they did not come within the rule as con-

tended by the creditors. In the second place, the right

of subrogation was a mere right to be substituted in the

place of the holder of the security. This would entitle

the creditor to enforce the mortgages according to their

terms, and the conditions of these mortgages had not been
broken (2).

(2) Hampton v, Pbipps, lOS Unitea States, 200.
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CHAPTER T.

GENERAL CONCEPTIONS.

Section 1. Origin, Nature, and Definition.

§ 1. Origin of insurance. Tlie beginning of the law of

insurance is more or less cioubtful. There are certain

indications of it among the earlier Latin races, but the

first definite mention of it is in the laws of Rhodes. The

law of marine insurance appears in fairlj' definite form

in Venice in the twelfth centur>\ From there it worked

north into the Gorman states and from there into Eng-

land. The first English case which involves the law of

insurance at all is a case of marine insurance (1). From

England it spread to this countr>^ in the eighteenth cen-

(1) Crane v. Bell 4 Cnke's Inst. 139.
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tury, and it has since Kteadily prown, both here and in

England, until it is today one of the three most important

branches of insurance law. Fire insurance first made

its appearance in England after the great fire of London

in 1666. The first important fire insurance company was

the Sun Fire Office, wliich was established in England

in 1710, and is still engaged in the insurance business.

The first i\ro insurance company in this country was

established in Philadelphia in 1752. The third great

division of insurance law is life insurance. "While there

are some early traces of it, life insurance, in the form in

which we know it, first made its appearance in England

about the middle of the eighteenth century, the Ecpiitable

Assurance Comj>any being established in England in

1762. In the Fniterl States, comparatively little was done

in life insurance until about the middle of the nineteenth

century. After the Civil war it grew with great rapidity,

and is now one of the most important branches of in-

surance.

Tliere are many other kinds of insurance, but their

principles are the same as in the three main divisions

already mentioned. Others are accident insurance, work-

ing men's insurance against accidents in their business,

guaranty insurance of the fidelity of employees, plate

glass insurance, burglar insurance, cyclone and hail in-

surance, and many other common kinds.

§2. Nature of insurance. Insurance is essentially a

contract or agreement, whereby one party, in considera-

tion of a price paid by another party, guarantees to that

other that he shall not suffer loss or damage by the hap-
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pening of certain specified contingencies. In fire and

marine insurance the principle is entirely that of in-

demnity. In no circumstances may the insured recover

more, and he may recover less, than what he has actually

lost. Since the value of a life cannot ordinarily be ex-

actly ascertained, the doctrine of indemnity is not applied

to life insurance.

§ 3. Kinds of policies. There are several kinds of

policies. The most common form of fire policy is the

open policy. In this the sum mentioned on the face of

the policy merely fixes the maximmn amount, beyond

which the company is under no circumstances liable and

in the event of a loss it is open to the company to show-

that the damage was in fact less than the amount stated

in the policy. In the valued policy, on the other hand, the

value of the property insured is conclusively agreed to by

the parties and in the event of loss no (piestion can be

raised as to its value; the only question is: Did the

loss occur? Marine policies are generally, and life and

accident policies practically always, valued. The mere

fact that the total sum mentioned in the policy is appor-

tioned among several items does not render the policy

valued. Thus, where the policy was for $8500 on one

brick and two wooden houses, and opposite the first item

was placed the sum of $6700 and opposite the latter item

the sum of $1800, the policy was held not to be valued

but merely to show the maximum amount of recovery

which could be had with respect to each item (2). A
footing policy is one issued to cover goods in a definite

place, but where the goods are constantly changing so

(2) Wnllnre v. Insurance Company. 4 La. 2S9.
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that the exact articles insured cannot be definitely de-

scribed. This is frwjuently used in case of articles in

warehouses and stores. This form of policy is also called

a blanket policy,

A reqiilar life policy is where the insurer, in considera-

tion of certain premiums, agrees to pay a stated sum at

the death of the person insured to whomever is desig-

nated in tlio polioy. An endowment policy is where the

premiums arc paid for a certain number of years, gen-

erally ton or twenty. Tf tlir insured dies during that

time, the face of the policy is j^aid to the designated

person. If the insured lives to the end of the specified

period, tlio face of the itoljcy is paid to him.

§ 4. Meaning of terms used. Some of the more com-

monly used phrases in insurance law are the following:

The person or corporation promising the indemnity is

the insurer. The person taking out the policy and with

whom the contract is made is properly designated as the

insured (3), although the tenn is sometimes applied to

the person to whom the policy is made payable, who of

course may or may not be identical with the person tak-

ing out the policy. The j>erson to whom the insurance is

made payable is more properly designated as the bene-

ficiary. A policy may under certain circumstances be

transferred to a third person, who is then called the

assignee.

Section 2. Parties and Forms of Contract.

§ 5. Who may be an insurer? At common law any per-

(3) Sanford v. Insurance Company, 12 Cush. (Mass.) 541,
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son could become an insurer. Today practically all of

tlie business of underwriting insurance is done by cor-

porations, and in some states, by statute, only corpora-

tions can issue insurance policies. These insurance com-

panies are usually corporations organized for that pur-

pose as a business for profit. There are several so-called

fraternal orders or mutual benefit companies. These

proceed in somewhat different ways, and in some respects

vary from regular insurance companies, but the law that

governs them is substantially the same as that with

regard to regular insurance companies.

§ 6. Who may be insured? As far as the capacity of

the insured is concerned there is no dift'erence (with one

important qualification mentioned below) between an in-

surance contract and any other contract. Since all con-

tracts by an infant, save for necessaries, are voidable, an

insurance contract taken out by an infant may be avoided

at his option. If he avoids, however, he cannot, accord-

ing to the better law, recover the premiums that he has

already paid, unless the premiums will more than pay

for the insurance that he has actually received (4). A
policy taken out by an insane person is void if he was

insane at the time of taking out the policy. Subsequent

insanity will not avoid the policy, unless it prevents the

performance of conditions necessary to keep the policy

alive (5)'.

§ 7. Must contract be in writing? Although the con-

tract ot insurance is generally in writing, it is not essen-

(4) Johnson v. Insurance Co., 56 Minn. 365.

(5) KiPin V. Insnranf'e Company. 104 V. S. 88.
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tial that it should he so. It is sufficient if the terms are

definitely agreed upon and the risk assumed by the in-

surer. Nor need the premium actually be paid first, un-

less that is made a condition of the policy (6). Generally

however the contract of insurance is in writing, and then

it becomes effective only upon delivery (7).

§ 8. Form of policy. In many states the form of fire in-

surance ]iolicy has been fixed by statute, and all policies

written in the state must be in that fonn. The form of

policy that is most commonly required by these statutes is

that which was established by the New York law and is

known as the New York standard policy. It is this form

which is used throughout this article as illustrating the

various principles of fire insurance, and it is ])rinted at

length in the appendix. There are no legally established

standard fonns for the other branches of insurance.

Section 3. Insurable Interest.

§ 9. In general. If a person who had no interest in the

property insured could take out a policy upon it, since

under those circumstance he would, in return for the pay-

ment of a comparatively small premium, stand to win

a very much larger amount by the destruction of the

property, it is clear it would be for his interest that the

property should be lost within the terms of the policy.

To avoid this contingency it is obvious that, as a matter

of public policy and protection of property, the right to

insure must be limited to those persons who are so re-

lated to the property, that, if it were not for taking out

(-6) Ruggles V. Insurance Co., 114 N. Y. 418 ; Insurance Co. v. Adler,

71 Ala. 516.

(7) Insurance Co. v. Babcock, 104 Ga. 67.
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the policy, they would suffer a pecuniary loss by the de-

struction of it. This has occasioned the doctrine of re-

quiring an insurable interest by the insured in the sub-

ject matter of the insurance. A person has been said to

have an insurable interest in property "when he is so

situated with reference to it, that, by its destruction, he

will suffer an actual loss of money or legal right, or incur

a liability" (8).

§ 10. Fire insurance. Tlie general principle as thus

stated is obviously reasonable. A few concrete examples

may make the application of the rule clearer. Tlie follow-

ing are illustrations of what constitutes an insurable in-

terest. The owner of property, even though it is mort-

gaged, and even though the mortgage is foreclosed, if he

still has the right to redeem (9) ; a mortgagee (10) ; or a

lienor; has an insurable interest. So a person who has a

binding contract to purchase property has an insurable

interest in that property. The interest need not be so

direct as in the alx)ve cases in order to justify the taking

out of a policy. Thus, a shareholder in a corporation has

an insurable interest in the property owned by the corpora-

tion, since his right to profits may be affected by the de-

struction of the property (11). So a person engaged for a

long term as superintendent of a factory has an insurable

interest in the factory. But it must be a legal right. A
mere hope or expectation does not constitute an insurable

interest. Thus, an heir, even though it is morally certain

(8) Vance. Law of Insurance, p. 106.

(9) Savings Bank v. Insurance Co., 57 Conn. 335.

(10) Jerdee v. Insurance Co., 75 Wis. 345.

(11) Rlggs V. Insurance Co., 125 N. Y. 7.
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that the property will descend to him, has no insurable in-

terest (12). And where a husband has no right in his

wife's property, even though it is morally certain that

she will continue to allow him to use it there is no insur-

able interest. Nor has a mere creditor an insurable inter-

est in the property of his debtor, since he has no direct

right in that })roperty (13). But if the debtor is deceased,

or a bankrupt, so that the creditor may proceed directly

against the estate, then an insurable interest exists. And

similarly, a husband, who has by law a right in his wife*s

property, has an insurable interest (14).

§11. Same (continued). A somewhat different aspect

of the same principlo is seen in tlie rule, that, where there

is a legal liability which may be incurred by fire, there is

an insurable interest. Thus a carrier or other person to

whom are entrusted the goods of another person, in such

a way that he is responsible for their safekeeping and

would be liable to the owner if they were destroyed by

fire, has an insurable interest in those goods ( 15) . Tt is not

necessary that the insurable interest shall be in existence

at the time when the policy is taken out. It is sufficient

if the policy is taken out to cover an interest intended to be

obtained, and which is in fact held by the insured at the

time of the loss. This is the case with floating policies

to cover future acquired goods (16). On the same prin-

ciple, a policy intended to cover the interest of another

(12) Baldwin v. Insurance Co.. 60 la, 497.

(13) Creed v. Insurance Co., 101 Ala. 522.

(14) Insurance Co. v. Barra cliff. 45 N. J. L. 543.

(15) Insurance Co. v. Railroad, 178 III. 64.

(16) Foley v. Insurance Co., 152 N. Y. 131.
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person is sufficient, if tliat other person ratifies the taking

out of the policy, even after the loss has occurred. The

same general principles apply in marine insurance, as have

been already stated with reference to fire insurance.

§ 12. Life insurance: Legal obligation between par-

ties. A person has an insurable interest in the life of an-

other person when, either jjecause of a legal right or

because of blood relation or marriage, there is a reasonable

expectation of pecuniary advantage or gain from the con-

tinuance of the life. Illustrations of insurable interest rest-

ing on legal right are as follows: A contracts with B

to supply him with food and money for mining, and B is to

give A one-half of the gains. A has an insurable interest

in B's life (17). A creditor has an insurable interest in

the life of his debtor, but the sum insured must bear some

reasonable relation to the amount of the debt, present or ex-

pected; if the policy is for too large an amount it is void as

being a gambling policy. Tlie following insurance by

creditors was held not to be too large: $10,000 on a $6,000

debt with expectancy of lending more (18); $2,000 on a

$700 debt; and $3,000 on a $700 debt. On the other hand,

$15,000 insurance on a $1,200 debt is bad as a gambling

policy. On the same general principles, a woman has an

insurable interest in the life of the man to whom she is en-

gaged (19). In the fraternal orders, the rules of the order

generally require the policies to be issued in favor of

either relatives or persons dependent on the member. It

(17) Morrell v. Insurance Co.. 10 Cush. (Mass.) 282.

(18) Curtis V. Insurance Co., 90 Cal. 245.

(19) Chisholm v. Insurance Company, 52 Mo. 213.
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has been held that a fiancee may be brought within the

category of <U'})einh'nt jhtsohs (20).

§ 13. Same: Relation of blood or marriage. Tllnstra-

tions of the second kind of insural)le interest in lives are

husband and wife, and a sister supported or helped by her

brother (21). Whether mere close blood relation, as a

!)rother and sister, witli no hope of pecuniary gain is a

sufiicient insurable interest is not agreed upon by the

courts. The majority holds that it is not enough. It is

Bonietimes held that the fact that a person has expended

money in the support of another gives him an insurable in-

terest in the life of that other, even though there is no ob-

ligation to pay back the sum thus expended (22). This,

liowever, would seem bad as a matter of public policy,

Bince it does not j^roperly come within the test of insur-

able interest as defined above.

§ 14. Same: Expectation of advantage. It is gener-

ally held that the mere ex|)ectation of advantage, not based

on any contract right or blood relation is not sufficient

to give an insurable interest. Thus, a college which had

been liberally benefited by the gifts of its founder, and

which had strong expectations of future gifts, was held

to have no insurable interest in his life (23). On the other

hand, where a child was brought up by foster parents, al-

though they did not adopt it so as to incur any legal ob-

ligation in regard to it, the child was held to have an in-

surable interest in the life of its foster father (24); and

(20) McCarthy v. Lodge, 153 Mass. 314.

(21) Lord V. Dall, 12 Mass. 115.

(22) Barues v. London Ins. Co., [1892] 1 Q. B., 864.

(23) Trinity College v. Insurance Co., 113 N. C. 244.

(24) Carpenter v. Insurance Co., IGl Pa. 9.
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a man married to a woman, who had, unknown to him,

another husband still living from whom she had not been

divorced, so that the second marriage was in reality a

nullity, was nevertheless held to have an insurable inter-

est in the life of the woman he believed to be his wife (25).

The same general doctrine of insurable interest exists

in accident as in life insurance.

Section 4. Assignees and Beneficiakies.

§15. Fire insurance: Assi^ees. Tf A, having a

policy of insurance on his house, sells the house to B, this

will not carry the policy to B, for insurance is a personal

contract and is not regarded as an incident to the prop-

erty, so as to pass with the transfer of it. This is one of

the oldest principles in insurance law (26). Hence, if

there is a fire after the sale by A to B, there can be no re-

covery on the policy. On the other hand, however, A

may, when he sells the property to B, also assign the policy

to B. Should the assignment require the consent of the

company (27), there is really a new contract between B

and the company, which is now based on B's insurable

interest, and any subsequent act by A, is, so far as B's

rights are concerned, immaterial. Thus, in a late case

involving this principle, A's policy provided that if the

insured without the consent of the company should mort-

gage the property, the policy should become void. A

(2:j) Insurance Co. v. Paterson, 41 Ga. 338.

(26) Lynch v. Dalzell. 4 Bro. P. C. 431.

(27) The New York Standard and most other policies specifically

require the consent of the company to an assignment. See Appendix E,

line 59.

Vol. VII— 19
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mortgaged "witliout the consent of the company, and later

sold the premises to B and assigned the policy to B with

the consent of the company; later there was a fire, and,

when B sued the company, the company set up the exist-

ence of the mortgage made by A witliout its consent. This

was held to be no defense, for the policy was forfeited only

if the insured should mortgag\^ and B, the present in-

sured, never had mortgaged, and what A did could not

afl'ect B's rights on what was substantially a new policy

(28). On the other hand, where, on exactly the same facts,

the policy had a clause that if the property is encimi-

bered, the policy shall be void, it was held that B could

not recover since that clause specifically applied to the

condition of the property at the inception of the policy

(29).

§ 16. Same: Assigiiment to mortgagee. It is possible

for A still to retain the ownership of the property and at

the same time assign the policy, in the sense of making it

payable to B. This is frequently done to secure a mort-

gage. If the company consents, B now has a vested inter-

est in the policy, and the company cannot, in the event

of loss, pay the face of the policy to A without rendering

itself liable to B (30). But the policy still rests on A's in-

surable interest and consequently, if anything is done by

A which forfeits the policy, B has no right to recover (31).

The principles discussed in this subsection and the pre-

ceding one are both illustrated by this case: A owned

(28) Insurance Co. v. Munns. 120 Ind. 30.

(29) Ellis V. Insurance Co., 32 Fed. 646.

(30) Hathaway v. Insurance Co., 134 N. Y. 409.

(31) App. E, 11. 36-74.



GENERAL COXCEPTIOXS 267

property and took out a policy on it. He sold the prop-

erty to B and assigned the policy to B, with the consent

of the company. B then mortgaged back the property to

A, and directed payment to be made to A as his interest

should appear. B later violated the policy. Subsequently

a fire took place. It was held that there could be no re-

covery- on the policy ; none by A in his own right, because

it was no longer his policy, since it was based now on B's

insurable interest; nor could there be a recovery by A,

as the assignee of B, because B had by his violation for-

feited the policy (32). This case shows that, under such

circumstances, an insurance policy taken out by the mort-

gagor and made payable to the mortgagee is no great pro-

tection to the latter, since it may be forfeited by any act

on the part of the mortgagor. To provide for this diflfi-

culty, the standard insurance policy contains a clause

which provides in effect that, when a policy is made pay-

able to the mortgagee, it shall not, so far as his interest

is concerned, be forfeited by any act committed by the

mortgagor (33).

§ 17. Same : Consent of insurer to assignment. The

consent of the company is necessary' only to a complete as-

sigmuent. The appointment by A of B as his agent to

collect (34), or a pledge of the policy, or an agreement to

assigif (35), is not within the clause that requires the con-

sent of the company. This clause also has no application

(32) Smith v. Insurance Co., 120 Mass. 90.

(33) App. E. 11. 121-12S.

(34) Mintum v. Insurance Co., 10 Gray (Mass.) 501.

C35) Insurance Co. v. Morrison, 11 Leigh (Va.) 367.



268 INSURANCE

to an assignment of a claira against the company after

loss.

§ 18. Fire insurance: Beneficiaries. The principles

that have been stated above with reference to the rifchts

of B, as assignee of a policy, also apply where the policy

is on its face made payable to B as beneficiary. He has a

vested right to the proceeds, but it is still A's policy,

and if A does anything to forfeit the policy, B cannot re-

cover (.30).

§ 19. Life insurance: Assignees. With certain modi-

fications, the j)rin('iples already discussed as to the rights

of assignees and beneficiaries in fire insurance, also apply

to life insurance. The insured may assign his policy and

the assignee acquire a vested interest, but one which is

liable to be divested if the insured forfeits the policy. In

some jurisdictions (37) there is a further requirement that

the assignee of a life policy must also have an insurable

interest, but in most jurisdictions it is held that, if the

policy is taken out by the insured in good faith, he can as-

sign it to whom he will, it being obvious that he may be

relied on for his own sake not to assign it to an improper

person.

In the jurisdictions above mentioned, where the as-

signee is required to have an insurable interest; if the

policy is assigned in good faith and the assignee have no

insurable interest, the policy is not void. The assignee

can recover back the premiums paid by him, and the bal-

ance of the policy goes to the estate of the deceased (38).

(36) Grosvenor v. Insurance Co., 17 N. Y. 391.

(37) Indiana, Kansas, Kentucky, Missouri, Pennsylvania, Texas.

(38) Insurance Co. v. Armstrong, 117 U. S. 591.
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In any case, if an insurance policy is taken out by A on his

own life and at once assigned to B, who has no insurable

interest, so that it is clear that the whole transaction is

simply a scheme to let B do indirectly what he could not

do directly, the policy is bad (39).

§ 20. Life insurance : Beneficiaries. The same differ-

ence of opinion that prevails as to whether or not the as-

signee of an insurance policy need have an insurable in-

terest, also prevails on the question whether or not the

beneficiary need have an insurable interest. The better

rule is that he need not have. Like the assignee, he has

a vested interest of which he cannot be deprived without

his consent. So where a husband took out a policy on his

own life payable to his wife, and later surrendered the

policy, forging a release in his wife's name, it was held

that she could still hold the company on the policy (40).

But it is to be noted that the policy is still subject to all

of the conditions, among which is the obligation to pay

the premiums as they fall due. Hence, in a case similar to

the above, where the insured's wife failed to keep up the

premiums because of the fraud of her husband, the policy

was nevertheless held to be forfeited (41). The bene-

ficiarj'' in a certificate issued by a mutual benefit associa^

tion has no vested right, and it may be changed at the will

of the person insured (42). The same rule of course

obtains with the ordinary policy, where the power to

change the beneficiary is expressly reserv^ed in the policy.

(39) Warnock v. Davis, 104 U. S. 775.

(40) Whitehead v. Insurance Co., 102 N, Y. 143.

(41) Schneider v. Insurance Co., 123 N. Y. 109.

(42) Martin v. Stubbing, 126 111. 387.



270 INSURANCE

§21. Same: Controverted case. The following kind

of a case has been the subject of much discussion and dif-

ference of opinion in the courts. Suppose the husband

takes out a policy on his own life payable to his wife, and

the wife dies before the husband, leaving all her property

and rights to her child, C, and tlien the husband dies.

Who gets the proceeds of the policy; the executor of the

husband; or C, who claims under the wife? If the policy

on its face is made payable to the wife, her executors, ad-

ministrators, and assigns, the cases generally agree that

C would win (43). This would clearly be the case if it

was made payable to the wife, and on her death to C. But

if it is made payable simply to the wife, there is more

doubt. It is generally settled that, if it is an endowment

policy, the interest of the beneficiary is purely personal

and ends on her death. If it is a straight life policy, most

courts hold that the interest of the beneficiary may be

transferred by her on her death as she desires, and con-

sequently, in the case first put, in most jurisdictions C,

who claimed under the wife's will, would prevail as

against the executors of her husband (44), although there

are many decisions to the contrary.

(43) Millard v. Brayton, 177 Mass. 533.

(44) Harley v. Heist, 86 Ind. 196.
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CHAPTER n.

eepeesentations, concealment, and warranties.

Section 1. Representation and Concealment.

§ 22. Marine insurance. Because of the peculiar char-

acter of the contract of insurance, the most striking

feature of it being the payment of a comparatively small

premium, in return for which a disproportionately large

sum may be obtained upon the happening of the contin-

gency insured against; and because the facts with regard

to the subject matter of the insurance were peculiarly

within the knowledge of the applicant; the rule was at

the earliest period enforced by the courts in marine insur-

ance, that the contract was one of the utmost good faith,

**uberrimae fidei," on both sides. They consequently

held that it was the duty of the applicant for insurance to

disclose fully to the underwriter all facts that might

reasonably be likely to influence him in determining

whether or not he would issue the policy. A concealment

or misrepresentation of a material fact gave the insurer a

defense to an action on the policy, and the good faith of

the insured made no difference, if in fact his statement

was not substantially true and all material facts were not

disclosed. A material fact was at an early date defined by

the court as any fact which, if known to the insurer, might
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have led him to decline the risk altogether or to insure

only at a higher premium; it is not necessary that the loss

should be caused by the particular condition concealed or

misrepresented (1).

§23. Fire and life insurance in general. Tlie same

general principles apply to fire and life insurance. Owing,

however, to different methods adopted in these classes of

insurance, the rule has been modified in its application.

In marine insurance, the applicant for insurance went to

the company and asked for the issuance of a policy, and

the reasonableness of requiring him to state all the facts

is obvious. In the case of fire and life insurance, this is

not the situation. Tlie person who applies for either of

these two kinds of insurance is given a long list of ques-

tions in connection with his application for insurance.

These questions he must answer before the company will

issue the policy. In addition thereto, in most cases, the

subject matter of the risk, whether it is a structure or a

life, is carefully inspected by representatives of the com-

pany, and it frequently has other independent sources of

information. For these reasons the rule has arisen in life

and fire insurance that the insured may fairly suppose,

that, if the company wants any information on any given

point, it will ask for it, and if it does not ask, the insured

may conclude either that the company knows of the facts

or else that it does not regard them as being material (2).

Thus, on such matters in fire insurance as the situation or

character of the structure, the uses to which it is put, the

(1) Carter v. Boehm, 3 Burrows, 1905.

(2) Burritt v. Insurance Co., 5 Hill (N. Y.) 188,
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methods of heating and lighting, the existence of liens and
incumbrances, and many other material questions, the in-

sured need say nothing unless asked (3). So, in life in-

surance, the insured, unless asked, need say nothing as

to his habits, past career, diseases, or occupation.

§24. Qualification of ordinary rule. Tlie foregoing

rule has the natural and common sense limitation, that, if

there is a fact that is obviously material, as defined above,

but which at the same time is so peculiar and unusual in

its nature that the insured cannot fairly expect the com-
pany to make inquiries along that line, then the failure

to disclose will avoid the policy. Thus, where, after the

insured had made his application but before the policy

was issued, the building was burned, his failure to dis-

close was held to avoid the policy (4). So, where in life

insurance A sent in his application but, before the policy

was issued, he became dangerously ill in such a way that

he must have known that it would affect the issuance of

the policy, his failure to disclose his severe illness was held
to avoid the policy as a concealment (5). On the other
hand, if the change in circumstances does not take place
until after the company is bound by the issuance of the
policy, it makes no difference if the facts then occurring
are disclosed or not, for obviously, since the company is

bound, the knowledge of the facts cannot in any way better

the company (6). And the same principle applies where
the policy is not issued, but where the company has, by a

(3) Satterthwaite v. Insurance Co., 14 Pa. 393.

(4) Wales v. Insurance Co., 37 Minn. 106.

(5) Whitley v. Insurance Co., 71 N. C. 480.

(6) Assurance Co. v. Insurance Co., 52 Conn. 576.
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binding contract, agreed to issue the policy, and for the

same reason.

§ 25. Existence of peculiar facts. Whether, in cases of

such peculiar facts tliat it is not I'air to infer, from the fail-

ure of the company to ask, that it either knows or does

not care about them, the applicant must disclose the truth

at his peril, or whether it is enough that he acts in good

faith, though unreasonably, in believing that the company

does not want to know, is a question on which the courts

are divided. The analog}' of marine insurance would

seem to load to the conclusion that he must disclose these

facts at his peril, but the tendency of later decisions is in

the opposite direction. Tims, where A applied for a policy

of insurance on his life and was at the time an embezzler

to a large amount, a fact which he did not disclose to the

company. Judge Taft held that if the jury found that the

applicant did not conceal this fact for fear of being re-

jected or to defraud the company, but because he in good

faith did not believe it would make any difference to the

company, then he could still recover on the policy, even

though in fact the company would not have issued the

policy had it known that he was an embezzler (7). The

judge also pointed out, however, the practical qualifica-

tion that the more clearly material such peculiar facts

are, the stronger will become the inference in any given

case that the insured concealed them in bad faith, and

with an intention to defraud the company. Under such

circumstances, of course, the policy would be avoided,

for it is clear, as a general principle, that if the applicant

(7) Insurance Co. v. Mechanics Bank, 72. Fed. 413.
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makes an intentionally false statement, whether asked for

or not and even whether ordinarily material or not, if it

in fact influences the company in issuing the policy, there

can be no recovery, not because of any peculiar insurance

rule in regard to concealment or misrepresentation, but

on the general principle that fraud renders any contract

voidable at the option of the party defrauded.

§ 26. Answers of insured must be substantially true.

Coming now to the list of questions put by the company,

it is no defense to the company in an action on the policy,

that the statements made by the insured in answer to the

questions are not literally true. It is sufficient if the in-

sured answers with substantial accuracy, and, in constru-

ing the questions and answers, the language used will be

given its ordinar\^ meaning as used by business men, and

not any technical meaning that might possibly be attached

to it. Thus, in a fire insurance application, the question

was asked *'Are you the owner of the building to be in-

sured?" and the applicant said "Yes;" in fact the build-

ing was owned by his wife. It had been given to her by

her father, with the understanding that if the insured, her

husband, worked off the mortgage, she would convey the

property to him, and he had lived there several years and

already worked off a large part of the mortgage. His

answer was held to be substantially correct, and no ground

of defense to the company (7a). So, where the question

was put *'For what purpose is the building occupied and

by whom?" and the answer was *'By the applicant for

the manufacture of lead pipe only," it was held that the

(7a) Insurance Co. v. Fogelman, 35 Mich, 481.
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fact that he also used the building to make reels upon

which to wind tlie lead pipe, was not a misrepresentation

or concealment, since that could fairly enough be regarded

as a part of the business of manufacturing (8). So, in

life insurance, where the question was, **To what extent

do you use alcohol?" and Ilie answer was ''None," the

policy was not avoided for misrepresentation by showing

a reasonable occasional use (9).

§ 27. Same: Good faith not enough. On the other

hand, where a definite question is put, mere good faith

on the part of the applicant is not enough, if the answer

is materially false. Tlius, where the applicant stated, in

answer to a question, that he already was carrj'ing

$200,000 worth of insurance, while he really only had

$30,000, the policy was void for misrepresentation, even

though the statement was made by an agent who honestly

believed it to be true (10). And the general principle is

that the insured is responsible for the acts of his agents,

both as to concealment (11) and misrepresentation. But,

of course, he must be really his agent, and the mere state-

ment in the policy that any person concerned in the policy

is the agent of the insured and not of the company will be

disregarded, if in fact he was really the agent of the com-

pany (12).

§ 28. Volunteered information. In connection with

the point just discussed, it is necessary to notice an im-

(8) Collins V. Insurance Co., 10 Gray (Mass.) 155.

(9) Grand Lodge v. Belcham, 145 111. 308.

(10) Armour v. Insurance Co., 90 N. Y. 450.

(11) McFarland v. Insurance Co., 6 W. Va. 425.

(12) Kausal v. Insurance Co., 31 Minn. 17.
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portant limitation. As has already been said, the insured

must answer accurately all questions put. But if, after

answering, the insured volunteers further information,

this is not treated as an answer to the questions but as

being something thrown in by the insured, and the policy

is not avoided, even if the statement is false, unless it

actually misleads the company. Thus, in an application

for life insurance, the following question was asked: ''Has

father or mother . . . died or been afflicted with con-

sumption. ... If so state full particulars of each

case.
'

' Tlie answer was '

' No. Father died from exposure

in water, age 58." It was held that the '*No" was alone

responsive to the question, and that the rest was mere

surplusage and would not avoid the policy, unless it could

be shown to be material as well as false (13). So, where

the clear purpose of the question is not to get information

as to the risk, but as to some collateral point, the false

answer will not avoid the policy. Thus, where the ques-

tion was "State definitely to whom you wish the benefit

made payable and relationship to you," and the insured

answered, ''To my wife, Emily Louise Vivar," it was

held that the only purpose of this question was to ascer-

tain to whom the policy should be made payable, and the

fact that the beneficiary was not his wife was held not to

be material (14).

§ 29. Incomplete answers. A similar principle applies

where the applicant gives an answer which is obviously

not complete. This puts the company on inquiry, and, if

(13) Buell V. Insurance Co., 2 Flippin (U. S.) 9.

(14) Vivar v. Supreme Lodge, 52 N. J. L. 455.
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it takes tlio answer as it is, it cannot complain because of

the lack of sufficiency or accuracy. Thus, where in an ap-

plication for a policy of fire insurance the question was

asked, "Is the property encumbered and if so for what

sum?" and the answer was, **No; are mortgagees in pos-

session and other encumbrances existing;" the company,

in a later action on the policy, was not entitled to rely on

the fact that there were other encumbrances, the amount

of which had not been stated, for it was obvious from the

face of the answer that there were other encumbrances,

and, if the company did not see fit to make further in-

quiry, it had no one to blame but itself (15). On the other

hand, where the answer does not show on its face its in-

sufficiency, of course the company is really misled and may
set up as a defense the failure to disclose fully. Thus,

compare with the preceding case, the following: In an

application for fire insurance the question was asked:

'*Is the property mortgaged or otherwise encumbered,

and to what amount?" The answer was, **To A for

$800." In fact there was another mortgage to B for $700.

The failure to disclose this was rightly held to void the

policy, for in this case there was nothing in the answer

to show that all the facts had not been stated (16).

§ 30. Statements of opinion. A further distinction must

be noticed, between a question of what may be called an

external fact and a mere matter of opinion. In the latter

kind of question, if the insured states his belief in good

faith, that is all that can be required, even though his

(15) Nicholl V. Insurance Co.. 1 Allen (Mass.) 63.

(16) Towne v. Ins. Co., 7 Allen (Mass.) 51.
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belief may be unreasonable. Tlie common case is that of
asking the value of the property and it is well settled that,
even though the answer of the insured may be unreason-
ably large, if it is his bona fide estimate of the value of the
property, there is no ground for claiming a misrepresenta-
tion (17). Of course if the insured intentionally over-
values the property, so that he is not really stating his
own opinion, that will avoid the policy, except where the
company knows that it is overv^alued and still accepts the
risk; or, perhaps, in the case where the property is in
reality worth the amount given by the insured (18).

§31. Materiality of representations. Ordinarily the
question, whether the fact concealed or misrepresented is

material, is to be settled by the jury, and the company
must show that it was in fact such. Tlius, if it appears
that the company would not have acted differently, even
had it known of the fact concealed, it clearly cannot claim
it to be material (19). But the parties may, by their con-
tract, specifically agree that the facts are material, aoid
that of course settles it (20). The fact that the company
puts certain questions and the insured answers them is

strong evidence that they are material, but it is not neces-
sarily conclusive (21).

§ 32. Promissory representations. A representation is

necessarily of facts present or past. There can be no such
thing as a misrepresentation or concealment of a future

(17) Insurance Co. v. Vaughan, 92 U. S. 516.
(18) Insurance Co. v. McDowell. 50 111. 120.

(19) Pelzer v. Insurance Co., 41 Fed. 271.

(20) Gerhauser v. Insurance Co., 7 Nev. 174.
(21 ) Vivar v. Grand Lodge, 52 N. J. L. 455.
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fact. Hence, where the insured in his application makes

a statement as to something in the future, unless this can

be construed as a binding promise or as a warranty, it will

be of no effect, even if the insured afterwards departs

from his statement as to what he is going to do ('J2).

Section 2. Warranties in Generax..

§ 33. Distinction between representation and warranty.

The dilTeroncc between a rcjiri'SL-ntation and a warrimty

is fundamental and far reaching, and must be constantly

borne in mind. A representation is a statement leading

up to the making of the policy, but not in itself a part of

it. A warranty is an integral part of the policy, on the

performance of which the validity of the policy depends.

A representation need be only substantially correct, and

it avoids the policy if false, only if it is so on a material

point, that is, one that influences the company in under-

writing the policy. A warranty must be exactly per-

formed, and the question of its materiality makes no dif-

ference, since the parties have by their contract made it

a part of the policy and a condition of its validity.

§ 34. Interpretation of ambiguous clauses. As a gen-

eral principle on the question whether the given statement

is a representation or a warranty, the rule is that if there

is a fair doubt on the point, the court will treat it as a

representation. This is only just. In the first place, there

is a general principle of law against construing an instru-

ment in such a way that it will impose a forfeiture of

rights regardless of any real hurt, unless it is clear that

(22) Insurance Co. v. Hoffman, 128 Ind. 250.
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such was the intent of the parties. In the next place, the
company draws up the policy, and it ought to make it

clear that any given clause on which it relies as a technical
wan-anty is in fact such. Finally, holding a statement
to be a representation does not mean that the insured can
recover at pleasure. If it can be shown that, treating the
statement as a representation, it was not substantially
true and that the company was misled thereby to its preju-
dice, the latter can still prevent a recovery. The justice
of this rule is so strong that in many states statutes have
been passed, which, in varying degrees, provide in sub-
stance that in all cases warranties shall be treated as
representations and shall avoid the policy only if they are
material and substantially false (23).
In marine insurance, probably every statement which

appeared on the face of the policy relating to the risk was,
under the older law, and to a considerable degree still is'

construed as a warranty. In both fire and life insurance
there is a veiy marked tendency to relax this rule.

§35. Express language of policy. If the policv, life or
fire, expressly says that the insured -warrants'' certain
things, or if the policy provides that it is a -condition"
of It that certain things shall be as stated, or if it provides
that the policy -shall be void" (24) if certain things are
done or not done, there of course can be no question
For a consideration of the more frequent clauses of thiskmd^§§ 61-80, below. If the insured does not comply

Vol. vu
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with these requirements, the policy by its ver>' terms is

void.

Section 3. Incorporation of Other Documents as

Warranties.

§36. General principles. A more (lifTieiilt question

arises wheu the character of the statement is not specifi-

cally declared. In this connection it is to be noticed that

not all of the phrases that appear on the face of the policy

are necessarily warranties, and conversely that the war-

ranty need not necessarily appear on the face of the policy.

Policies frequently refer to other documents, especially

the application or survey of the building if there is one,

and state that these other documents are to be treated as

and deemed a part of the policy. Wliether the statements

in the application or sur\'ey thereby become part of the

policy so as to become wan'anties, depends on how the

policy refers to the application or survey, and for what

pui-pose this reference is made. It therefore becomes

necessary to examine carefully the language of the policy

which refers to and incorporates the application. Thus,

where a fire insurance policy referred to the survey in

these words: ** $4,000 on the merchandise contained in

the stone building . . . more particularly described

in the application and survey filed No. 928 in this office,'*

it was held that the survey was obviously referred to only

for the purpose of describing the building, and that con-

sequently the language of the survey would be treated

merely as a representation and not as a warranty (25).

(25) Snyder v. Insurance Co., 13 Wend. (N. Y.) 92.
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So, where in the policy certain answers and certain sur-
veys are referred to and expressly made warranties, the
inference of course becomes clear that other surveys re-
ferred to are not made warranties but merely representa-
tions (26).

§ 37. Conflicting language. Anoth(T class of cases is
this: Suppose that the policy refers to the application
and survey in one place as a warranty, and in other places
as a representation or description; or suppose the policy
refers to the application or sun-ey as a warranty, but the
application or sun-ey declares itself to be a representation
simply. If one bears in mind the general principle already
stated, that the courts, in case of doubt, lean against hold-
ing a phrase to be a warranty, the result reached in this
case is easily understandable. The courts hold that,
under such circumstances, it not being clear on looking at
all the documents in the case that the company meant
to treat the survey or the application as a warranty, they
will treat it in a way most favorable to the insured, namely,
as a representation.

§38. Same: lUustrations. Tlius, in a leading case on
this pomt, the policy contained these passages: ''Special
reference being had to the assured 's application and sur-
vey No. 1462 on file, which is his warranty and a part
hereof. ... If an application ... is referred
to m this policy, such application . . . shall be con-
sidered a part of this policy and a warranty by the as-
sured, and if the assured in a written or verbal application
makes an erroneous representation . . . this policy

(26) Wilson v. Insurance Co., 4 R. I. 141.
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shall be void," and the application ended thus, "the said

applicant hereby covenants and agrees with the said com-

pany that the foregoing is a just, fair, and true exposition

of all the facts and circumstances in regard to the . . .

risk, so far as the same are known to the applicant and

are material to the risk.'* Speaking on the question,

whether the result of these clauses was to incorporate the

application as a rejiresentation or as a warranty, the

Supreme Court of the United States said: "If such [the

incorjioration of the application as a warranty] was the

puqoose of the company, why did it not stop with the ex-

press declaration of a warranty? Why did it go further

and incorporate into the policy the provision for its an-

nulment, in the event the assured did make an 'erroneous

representation or omit to make known any fact material

to the risk'— language inconsistent with the law of war-

ranty? Still further, why did the company make the

application a part of the policy, and thereby incorporate

into the contract the covenant of the assured, not that he

had stated every fact material to the risk or that his state-

ments were literally true, but only that he had made a

just, true, and fair exposition of all material facts so far

as known to him? . . . When a policy of insurance

contains contradictoiy provisions of this character, so

framed as to leave room for construction rendering it

doubtful whether the parties intended the exact truth of

the applicant's statements to be a condition precedent to

a binding contract, the court should lean against that

construction which imposes upon the insured the obligar

tion of a warranty" (27).

(27) National Bank v. Insurance Co., 95 U. S. 673.
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Another case that illustrates the same principle is this:

At the end of the application appears the statement that

the insured warrants the foregoing answers to be true.

In the policy appears this clause: ''This policy is based
upon the representations contained in the assured 's ap-

plication, each and every statement of which is hereby
specifically made a warranty and a part hereof." The
court held the language in this case also to be conflicting

and consequently construed the language as being a
representation simply (28).

§ 39. Incorporation must be by reference in policy. It

must be noticed that, in order to incorporate the applica-

tion or sun-ey, the incoqioration must be done in the

policy; it is not enough that the application should declare

itself to be a warranty and a part of the policy. The policy

must itself refer back to and incorporate the application

as a warranty, or else it is treated as a mere representa-

tion. Thus, in Day v. Life Insurance Co. (29) the court

said: *' Though the proposal and application contains the
agreement . . . that the answers . . . shall be
the basis

. . . of the policy between the insured and the
company, yet the policy does not directly or indirectly so
declare, and it will be assumed that all previous negotia-
tions have been superseded and that the policy alone ex-

presses the contract of the parties." In some states it is

required by statute that all warranties must appear on the
face of the policy or be physically attached thereto.

§ 40. Construction of document incorporated. Assum-
ing now that the policy has referred to and incorporated

(28) Rogers v. Insurance Co., 121 IncL 570.

(29) 39 N. J. L. 89.
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the application or survey, not as an express warranty in

all its statements but simply as a part of the policy, so

that we have only the policy to consider; the next ques-

tion is, which of the statements there appearing are repre-

sentations and which are warranties— for, as already

stated, not all of the statements in the policy or applica-

tion incorporated therewith are necessarily warranties.

There is considerable confusion in the decisions of the

courts on this very important point, but in general it may

be said that there are three classes of cases.

§ 41. Same: First class of cases. First, if the words

used are those that state what it is that is being insured,

so that if those words were struck out it would be impos-

sible to know what was the subject matter of the policy,

those words are warranties. Thus, where the insured

took out the policy on his ''paper mill" the words ''paper

mill" were held to be a warranty (30), because, if the

structure was not a paper mill, the parties had never

agreed to insure anything. So, where the policy was on

a "stock of trade consisting of non-hazardous merchan-

dise," the words just quoted were a warranty; if they

meant other merchandise, it would not be insured (31).

§ 42. Same: Second class of cases. The second class of

cases is where the property is already sufficiently identi-

fied, and other phrases are introduced into the policy with

the idea of getting a further collateral description. These

words are held not to be warranties, but mere represent-

ations, and hence to avoid the policy only if they are both

(30) Wood V. Insurance Co., 13 Conn. 533.

(31) Richards v. Insurance Co., 30 Me. 273.
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material and substantially false. Thns, A took ont a

policy on his barns. In the policy occurred the words:

**A11 the above bams are used for hay and stabling." It

was held that these latter words were merely a further

incidental description of the property and were not war-

ranties (32). So, where the policy was **on two large

frame ice houses . . . all used for the storage of ice,

"

the court said that the latter words were not warranties

but ** descriptive of the business ordinarily done in them"

(33).

§ 43. Same: Third class of cases. The third class of

cases is where the words are not necessary to set forth the

subject matter of the insurance, as in the first class of

cases, but, on the other hand, cannot properly be regarded

as merely additional incidental statements concerning the

property covered as in the second class; in other words,

where it is clear that they are incorporated in the policy

for the purpose of giving the company direct additional

information as to the character and nature of the risk that

it is assuming. Under these circumstances, the words will

be treated as warranties and not as representations, with

the consequence that, if broken, the breach will, irrespec-

tive of materiality, make the policy voidable. It is natur-

ally sometimes difficult to draw the line between words

falling in class two and those falling in class three, and the

decisions on these questions are not all reconciliable.

Some cases will serve to illustrate how the courts have

approached this question.

(32) BUlings v. Insurance Co., 20 Conn. 139.

(33) Dolliver v. Insurance Co., 131 Mass. 39.
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§ 44. Same : Illustrations of langnage held a warranty.

In Fowler v. Aetna Insurance Co. (34), the policy was

executed on the stock in tnide consisting of certain goods

"contained in the two story frame house filhd in with

brick situated at No. 152 Chatham street.*' It appeared

that the house was in fact wooden with hollow walls, and

was not filled in with hrick. The court instructed the jury

that, irrespective of the question whether or not this was

a material alteration in tho risk, the policy was void be-

cause of the fact that the words "filled in with brick"

were a warranty and li.id not been complied with hy tho

assured. In the case of Burleigh v. Insurance Co. (35),

among certain incidental ])rovisions and after the descrip-

tion of the property, there a]i]>eared this statement: "all

containcMl in the frame storehouse with slate roof, . . .

detached at least 100 feet, on the east side of Lake Cliam-

plain, in the town of Shoreham, Vermont." It appeared

that at the time the policy was issued there was a small

building about 75 feet distant from the storehouse. Tlie

court held that the statement "detached at least 100 feet"

was a warranty. They said, "we cannot hold it to be a

mere description of the building for the purj^ose of identi-

fying that personal property insured contained within it.

The phrase is not adapted to any such purpose. It adds

nothing to the identity of the storehouse already suffi-

ciently described by its ownership and situation on the

late." In Stout v. Fire Insurance Co. (36), the policy

purported to be "on the five story brick building known

(34) 6 Cowen (N. T.) 673.

(35) 90 N. Y. 220.

(36) 12 Iowa, 371.
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as the Lawrence block, occupied for store below, the upper

portion to remain unoccupied during the continuance of

this policy." In this case also, the court held that the

phrase ** occupied for store below" was in law a warranty,

since it could not fairly be regarded as a more collateral

description of the building as it had already been suffi-

ciently identified in other ways.

§ 45. Sajne: Illustrations of language held not a war-

ranty. On the other hand, where the phrase in question

was not incorporated with others that were plainly meant

as warranties, but was inserted in the midst of phrases

that the court regarded as simply descriptive, the courts

have held it to be merely a representation and not a war-

ranty. Tlius, in Frisbie v. Insurance Co. (37), the appli-

cation, which was incorporated in and made a part of the

policy, contained these words: "Application of Orton

Frisbie . . . for insurance against fire ... in

the sum of $1,500, to-wit, on his stock of merchandise

$1,200, on dry goods kept in a frame plastered storehouse

24 by 24 feet, one and a half stories high; merchandise

kept on first floor and groceries in the store rooms and

cellar; said store attended by applicant and clerk; clerk

sleeps in store; one stove in said store room," etc. It was

contended by the defendant that the words in italics were

a warranty. Tlie court held that they were not, that it

was clear that the various phrases in the midst of which

the phrase in question was inserted were mere descrip-

tions, and that there was no sufficient reason to distinguish

this phrase from the others. Thus, in Kingsley v. Insur-

f37) 27 Pa. 325.
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ance Co. (38), the policy provided for insurance **on the

I)aper mill and permanent fixtures $1,200; on the machin-

ery $800, on condition that the applicant take all risk from

cotton waste, situated as deserihod in the application, ref-

erence heing had to tlie application of the said Kinirsley

for a more particular description and as fonning a part of

this policy," etc. Tlie court held that the words in italics

were not warranties, even though they purported to be a

condition. It said that the position in wliich they were

inserted in the policy, and the fact that tliere was nothing

required for tlie insured to do or to omit to do, by way of

perfoniiing tlie supposed condition, made it clear that the

legal meaning of those words could he only that they were

to be regarded as expressing the intention of the insurance

company not to cover a loss originating in cotton waste,

but nothing more than that.

Section 4. Extent of Warranty.

§ 46. Fire insurance. Assuming that in any given case

the phrase is a warranty, and therefore to be exactly per-

fonned regardless of materiality, a further question re-

mains, namely, what is fairly meant by the parties to be

the extent of the warranty. In answering this question,

the court will look to the purpose of it and will not hold

the insured to an absolutely literal compliance, if it can

fairly see that any other construction of the warranty will

really fulfill the purpose that the parties had in mind at

the time of making it. Thus, in the case of Burleigh v.

Insurance Co. (note 35, above), the court held that while

(38) 8 Cush. (Mass.) 393.
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the words ''detached at least 100 feet'* were a warranty,

that the warranty was satisfied by showing that the build-

ing was detached at least 100 feet from any other building

likely to endanger it, it being clear that that must have

been the puqiose for which the warranty was inserted ; so

that the mere fact that there was a structure within 100

fee was held not to affect the policy, when it was shown

that it was not of a kind that would endanger the building

insured. A similar principle was applied in the case of

Mickey v. Insurance Co. (39), where the following lan-

guage appeared in the application, which was incorpo-

rated with and made a part of the policy^ ''Are your

chimneys, fireplaces, stoves, and pipes all well secured and

will you engage to keep them so f '
* Answer,

'

' Yes. '

' The

stove not being required for use during the summer

months was usually removed. With the intention of re-

moving it, the insured took down the stove pipe in the

second stoiy chamber and placed a bed over the hole in the

floor through which the pipe passed, but he neglected to

remove the stove. A few days later, a visitor complaining

of the cold, a fire was built in the stove, the owner forget-

ting that the pipe had been removed. A fire ensued from

which the building was burned, and, in an action on the

policy, the company set up the breach of warranty above

quoted. The court held that in construing the warranty

in question the pui*pose of the parties must be looked to,

and that the purpose was clearly that the insured should

keep his stove pipes, etc., in good and careful condition as

a prudent householder would, but that it did not forbid

(39) 35 Iowa 174.
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the removal of the stovo-pipo iin«lor the circumstances

where a pnident liouseliokler ini^ht well remove it, which

would naturally be the situation during the summer. Con-

sequently the insured was allowed to recover on the policy.

§ 47. Life insurance: General purpose of questions

regarding" health. This general ])rinciple of construing

the warranty in the light of the purj^ose that it was meant

to serv^e has a ven' important application in life insurance,

where numerous questions are asked with reference to the

general health of the insured, and as to whether or not he

has sulTered certain specified diseases. Tlie principle in

this class of cases is: that the ])ur]iose of asking the in-

sured if he has had various diseases is to get infonnation

as to whether or not he is in good heaJth and a good risk

;

that the company does not desire nor is it reasonable to

expect the insured to encumber the application with a de-

tailed recital of every time he has suffered in any degree

with any of the complaints mentioned; that ''disease" as

used in the application means an illness sufficiently grave

to affect to a really serious degree the health, and thus

render it possible that the applicant is a less favorable

subject than he otherwise would have been. Hence, if the

insured warrants that he is in good health, the fact that

at the time he was suffering from some minor complaint

would not avoid the policy, if it did not really affect his

bodily condition; for, as a matter of fact, no man is in

perfect health (40). The same principle applies where

more specific questions are put. Thus, in Wilkinson v.

Insurance Co. (41), the following question, among others,

(40) Peacock v. Insurance Co., 20 N. Y. 293.

(41) 30 Iowa, 119.
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was asked: *'Iias the party ever met with any accidental

or serious personal injury; if so what was it!'* Answer,

"No." In an action on the policy the company proved

that, several years prior to the taking out of the policy,

the insured had fallen at a considerable height from a tree

and was sick for some time as a consequence. The jury

found, however, that that injury was only temporary and

had passed off and did not cause any disease or exert any

influence on the subsequent health of the insured ; and,

under these circumstances, the court held that there had

been no forfeiture on the part of the insured and that the

company had no defense. The same principle applies to

questions as to specific diseases, as, for example, pharyn-

gitis and pneumonia. In such cases the question was sub-

mitted to the jury whether the slight attack testified to

really affected the insured, and a finding that it did not

was held to be conclusive against the company.

§ 48. Same: Good faith insufficient, if answer false.

On the other hand, some cases hold tliat if the disease is

serious enough really to affect the health of the insured,

then the policy is void if he answers the question in the

negative, even though the answer is made in good faith.

Thus, where the insured said that he did not have Bright 's

disease, the jury was instructed that if he had it to such

a degree as to affect materially his kidneys, the policy

was void whether he knew of the disease or not (42). Of

course the same result would clearly follow in the case

where he had had the disease and knew it, and said that

he had not had it, as in the case of rupture (43)

.

(42) Insurance Co. v. Yung, 113 Ind. 159.

(43) Insurance Ck). v. France, 91 U. S. 510.
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§ 49. Same: Specific questions. Tlio samo prinoiple

applies, if tlie disease iiKiuired aliout is one that is rather

a R}Tnptom of some general bodily condition than a serious

bodily afflietion, in which cases the insured must answer

**yes,** if he has had the disease, whether he thinks it is

serious or not. Tlius, where the inquiry was made whether

the insured had had "headaches, serious, frecpient, or pro-

tracted," the lower court instructed the jury ''that the

temporary illness of the insured in the case of every day

life, l)rou^lit on by excessive exercise or overwork, is not

embraced in the said application; but the answers in said

application have reference to such diseases or ailments

as indicate a vice in constitution or which is so serious

as to have some bearing on the general health, conditions

which; according to general understanding, would be called

diseases." Tlie upper court held that the question was

clear and that the instruction of the lower court was

wrong, and sent the case back for a new trial (44). A simi-

lar case was one in which the insured was asked whether

he had ever had "chronic or persistent cough, or hoarse-

ness, or spitting or coughing of blood," and he answered

in the negative. It was held that if he had in fact been af-

flicted with spitting blood the policy was void on the

ground that, as the question was a specific one, the amount

of injury that the disease caused was put out of consid-

eration (45).

§ 50. Qualified warranties. Another distinction that is

to be kept in mind on the subject of warranty is this: If

(44) Insurance Co. v. Simpson, 88 Tex. 333.

(45) Glutting V. Insurance Co., 50 N. J. L. 287.
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in answering the questions, the insured qualifies his an-

swers by stating that tliey are as nearly right as he can

remember, this is sufficient, since it clearly shows that he

is answering only according to the best of his knowledge;

and the mere fact that a disease inquired for did exist,

even to a serious degree, will not prevent a recovery on the

policy, unless it can be shown that he did not answer in

good faith (4G). So, where on the application there was

a printed statement at the foot of it, in which it was stated

in substance that all that was required of the insured was

good faith, and that his insurance could be jeopardized

only by dishonesty or carelessness, it was held that war-

ranties were simply statements in good faith, and that,

in order to sustain a defense based upon a breach of such

warranties, it would be necessary to show that not only

the statements were in fact untrue, but that they were

known by the insured to be so and were made by him with

fraudulent intent (47).

§ 51. Promissory warranties. A further and very im-

portant distinction that is to be noticed, with regard to

warranties, is the question whether or not the warranty

relates only to the state of affairs at the time of taking out

the policy, or whether it is so worded as also to amount to

a warranty that the general state of affairs shall continue

in the future. Frequently this question may be definitely

settled by an examination of the terms of the policy. If it

is clear by the language that the assured binds himself as

to future actions, there can of course be no question. Thus,

where the policy contained the following clause: ''the as-

(46) Insurance Co, v. France, 94 U, S. 561.

(47) Fitch V. Insurance Co., 59 N, Y. 557.
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sured hereby agrees to keep twelve pails full of water on

each floor of said mill during the continuance of this

policy," the court held that the assured had clearly bound

himself to future action, and, unless he did in fact con-

tinue to keep twelve pails as aforesaid, his policy was void

(48). So, in a life insurance policy, where the policy

contained the following statement: *'I guarantee that I

Jo not and will not practice any bad or vicious habits that

tend to the shortening of life," it was held that the policy

was void, where it was shown that the insured several

years after the taking out of the policy became intemper-

ate to an excessive degree (49).

§ 52. Same: Implied limitations on warranty. In

other cases, althougli the policy does not state in so many

words, it is clear enough upon jin examination of it whether

or not the warranty in question is for future action. Thus,

in the case of Stout v. Insurance Co. (note 36, above), the

court held that the language of the policy clearly distin-

guished between the stores and the upper portion; that,

inasmuch as it was stated of the upper portion that it was

to remain unoccupied, that bound the insured as to the fu-

ture. But, since the policy stated as to the lower part of

the building merely that it was ''occupied by stores",

that distinguished between present and future action, and

they would not construe it to be a warranty that the

building should continue to be occupied by stores.

In the case of Hosford v. Insurance Co. (50) tne appli-

cation, which, was made a part of the policy, contained the

(48) Garret v. Insurance Co., 20 U. C. Q. B. 200.

(49) Knight v. Insurance Co., 9 W. N. C. (Pa.) 501.

(50) 127 U. S. 399.
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following questions and answers: ''What material is used

in lubricating or oiling the bearings and machinery? A.

Tallow, lard, and machine oil. Q. Will you agree to use

use only lard, or sperm and lard oil for lubricating; lard

and tallow, or lard and machine oil? Will you agree to

keep all the bearings and machinery property supplied

with oil? A. Yes. Q. Is smoking or drinking of spirituous

liquors allowed on the premises? A. No." In an action

on the policy, the company set up as a defense that, after

the policy had been taken out, smoking and drinking was

allowed on the premises, and alleged that it was a breach

of the warranty. The court held that an examination of

the questions noted above in the application showed that

the company had clearly made a distinction between those

words in which they saw fit to exact a definite promise of

the insured in his answers to the questions, and those in

which they did not; in other words, that, when they had

not exacted a promise as to future action in regard to the

prohibition of smoking and drinking, it must be held that

it was satisfied merely with the warranty as to the con-

dition in that regard at the time of the taking out of

the policy.

§53. Same: Ambiguous language. In a large number

of cases, however, it is impossible to draw so easily the

line between present ana promissory warranties. Under

these circumstances, the general principle of construction

is that the warranty will be held not broader than the

company has clearly made it, and so, unless it is clearly

a promissory warranty, it will be construed as merely a

warranty of present conditions and not as to future action.

Vol. VII—2 I
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Thus, where the insured in terms of warranty described

the stock insured as *'a two story frame building used for

winding and coloring yam," it was held to be no war-

ranty that it would continue to be used for that purpose

(51). So, the insurance of a building as an ''occupied

dwelling house" is not a warranty that it will continue to

be occupied (52). In this last connection, however, it is

always to be borne in mind that, irrespective of any defi-

nite warranty of future use, the policy is void if the sub-

ject matter of the policy is so changed as to materially in-

crease the risk.

(51) Smith V. Insurance Co., 32 N, Y. 309.

(52) Insurance Co. v. Douglas, 58 Pa. 419.
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CHAPTER in.

SPECIFIC EEQUIREMENTS OF POLICIES.

§ 54. Introductory. Having considered the general

principles of the making of the various contracts of in-

surance, and the important difference between representa-

tions and warranties, it will be necessary to examine the

exact scope and effect of some of the more commonly

found warranties or conditions in the various kinds of

policies.

Section 1. ;^LvRINE Insurance.

§ 55. Implied warranties. Eather oddly, the three

most important warranties in marine insurance are not

expressed on the face of the policy at all, but are uni-

versally implied as arising from the dealings of the par-

ties. The insured is held to warrant: first, that the ves-

sel is seaworthy; second, that the vessel shall not deviate

from the proper course; and, third, that the vessel is

not engaged in an illegal transaction.

§56. Warranty of seaworthiness: When applicable.

In considering the warranty of seaworthiness, it is neces-

sary in the first place to distinguish between two kinds

of marine policies: that is to say, the voyage 'policy^ where

the insurance is for a given voyage from one port to an-

other; and the tvme policy, where the insurance is for a
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stated period of time, regardless of where the vessel may

be. It is everywhere agreed that the warranty of sea-

worthiness applies to the voyage policy. It is well set-

tled in England that that warranty does not apply to a

time policy, for the reason that at the inception of the

policy the vessel may be in a place where it would be im-

possible to equip her in a way that would satisfy the war-

ranty of seaworthiness. In the United States the rule

varies in different jurisdictions. Apparently the generally

adopted idea is that the warranty of seaworthiness applies,

even in a time policy, if the vessel at the taking out of the

policy is in a port where she can be equipped. Otherwise

it does not (1).

§ 57. Same: Extent of warranty. The warranty of

seaworthiness is not a "continuing warranty". That is

to say, if the warranty is satisfied at the inception of the

risk, the recovery is not barred if, through the negligence

of the officers or seamen, the vessel subsequently becomes

imseaworthy. The warranty implies that the vessel is

properly equipped, provisioned, and manned for the voy-

age. This does not necessarily mean that at the inception

of the voyage the vessel is then equipped to perform

satisfactorily the entire voyage. One leading case will

illustrate this limitation. A vessel was insured for the

voyage, beginning on an inland river, down the river to

the ocean, and then over the ocean to another port. When
she began the river trip she had a sufficient equipment

for that part of the trip, but not sufficient for the ocean.

She took on enough to make her seaworthy for the ocean,

(1) Hoxie V. Insurance Co., 7 Allen (Mass.) 211.
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before beginning that part of her trip. It was held that

the warranty of seaworthiness was satisfied, since, through

everj^ step of her journey, she was properly equipped for

that part of it (2). On the other hand, it must be noted

that, inasmuch as it is a ivarranty of seaworthiness, any

breach of this warranty voids the policy, irrespective of

the question whether or not the loss is traceable to lack of

seaworthiness. Thus, in one case, a vessel was insured for

a voyage and made the first few miles of her voyage short

two hands of her regular equipment. These two hands she

afterward procured, and then was later on lost through

an entirely unrelated cause. It was held that there could

be no recovery on the policy, because of the breach of the

warranty of seaworthiness at the beginning of the voy-

age (3).

§ 58. Warranty of non-deviation. Tliis warranty also

applies only to voyage policies. In such policies the in-

sured impliedly warrants that the vessel shall go, by the

regular route, from the port named as the port of begin-

ning to the port named as the port of termination, and that

the voyage shall begin without unreasonable delay. Here,

as with the warranty of seaworthiness, if the warranty is

broken, the fact that the loss is in nowise due to this breach

will not prevent the company from successfully resisting

recovery. Thus, in a leading case on the point, a vessel

was insured from Plymouth, Massachusetts, to the New-

foundland Banks, and then back to Plymouth. After

reaching the Banks she ran out of bait, and made a five

(2) Bouillon v. Lupton, 15 C. B. (N. S.) 113.

(3) Forshaw v. Chabert, 3 B. & B, 158.
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day trip to Newfoundland to procure bait. She then nshed

for several weeks on the Banks, and then spining a leak

and sunk. The insured was not allowed to recover on

the policy, because of the breach of the warranty of no

deviation (4). Of course if the deviation is necessary to

avoid storms, or to put into a port for repairs (5), or

where the vessel is driven from her course by a storm

(6), the policy is not extincTLiished.

§ 59. Warranty against illegality. Tliis warranty in

one form or another exists in all branches of insurance.

Its details will be discussed under the same head in fire

insurance. The only peculiar qualification to note, in con-

nection with marine insurance, is that an attempt to vio-

late the revenue laws of another country by smuggling

is probably not such illegality as will avoid the policy (7).

Section 2. Fire Insurance : Conditions Applicable

Before Loss.

§ 60. Introductory. The conditions in a fire policy may
be divided into two classes: first, those applicable before

loss, relating to the condition of the premises, the con-

duct of the business, or other matters of a similar nature;

second, those applicable after loss, relating to the presenta-

tion of proofs and similar questions These conditions

are grouped separately in most policies and it will be

easiest to consider them separately, taking first the con-

ditions applicable before loss.

(4) Burgess v. Insurance Co., 126 Mass. 70.

(5) Hall V. Insurance Co., 9 Pick. (Mass.) 466.

(6) Graham v. Insurance Co., 11 Johns. (N. Y.) 352.

(7) PlanchS v. Fletcher, 1 Doug. 251.
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§ 61. Language of policy: Meaning of "shall be void."

All fire policies contain a large number of provisions regu-

lating the character of the risk. The policy generally

provides that it ''shall be void" (7a) if the insured shall

do or fail to do the acts therein mentioned. Hence there

can be no question that these requirements are warranties,

upon the exact performance of which the validity of the

policy depends.

The word ''void", however, as used in insurance poli-

cies, means only voidable at the election of the company.

It is well settled that the company may waive forfeitures,

either expressly or by acts which recognize the policy as

being in force. Further than this, it is held in some states

that the policy is only suspended during the time when the

condition is violated, and revives again on the condition

being no longer broken, provided that the breach of the

condition does not contribute toward the loss (8). This

doctrine is held of course for the purpose of avoiding for-

feiture of the policy, but, as has been already pointed out,

while it is a well established principle that the court will

not enforce a forfeiture unless it is clear that the forfeiture

has been contracted for, there would seem no real doubt as

to the language of the parties in such a case as this, and
the general rule in this country is that, if there is an un-

waived breach of any condition of the policy, the policy

may be definitely voided at tlie option of the company,
and not merely suspended (9). The requirements of the

policies vary. For this reason it will not be possible to

(7a) This is the Xew York Standard form. App. E, 11. 29, 37.
(8) Lane v. Insurance Co., 12 Me. 44.

(9) Moore v. Insurance Co., 62 N. H. 240.
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examine them all in detail, but the more important ones

of the New York Standard policy may be taken as typical.

§ 62. Other insurance. Some fonns of policies provide

that the policy shall become void, if "the insured shall

have or procure other insurance on the property covered

by this policy." The purpose of such a provision is ob-

vious. If the insured can take out several policies upon

the same property, the chances for recovering more than

the actual loss are greatly enhanced, and the moral risk

for the same reason correspondingly increased, and it is to

prevent this contingency that conditions against further

insurance have been inserted in the policy. It is to be

noted that there is no double insurance, unless the two

policies cover the same interest. Thus, for example, a

mortgagor and mortgagee may each take out insurance

on the premises covered by the mortgage, without there

being any double insurance.

§ 63. Same: Two views of meaning. The phrase

quoted above, which is a very common one, has occasioned

a great deal of difficulty in its constmction. Suppose, for

example, A takes out a policy having that clause in it, and

then takes out on the same premises a second policy, also

having that clause in it. AVhich policy is good and which

bad, or are they both bad! It is arguable that, as the first

policy provides that it shall be void if other insurance is

taken out, the first becomes void at once upon the taking

out of the second, and that hence there can be no re-

covery on the first (10). On the other hand, the argument

can be turned around, and it can be said that, since the

(10) Stevenson v. Insurance Co., 83 Ky. 7.
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second policy had a similar clause, that that policy, be-

cause of the prior existence of the first policy, never came

into effect, and hence that the first is good and the second

bad (11). This latter is the generally prevailing view,

although the objection may be urged to either view that it

is well settled that the word ''void" in insurance policies

means only voidable at the option of the company (§ 61,

above). The New York Standard policy puts this matter

beyond doubt by its language making the policy void,

if other insurance, whether valid or not, shall be taken

out on the property (12).

§ 64. Increase of hazard. The New York Standard

policy provides that it shall be void, ''if the hazard be

increased by any means within the control or knowledge

of the insured" (13). The courts have held that this

does not apply to all acts that increase the hazard on the

property insured, but only to those acts which make a

permanent alteration in the degree of risk that the com-

pany is carrj'ing. Thus, in one case, the insured used

kerosene to kindle a fire, with the result of temporarily

increasing the risk and in fact burning up the premises.

The court held, however, that the condition as to the in-

crease of hazard had not been broken, and that he could

recover on the policy (14). Of course the increase of haz-

ard may be of varying duration, and it would seem that if

the act done by the insured is a reasonable one, that it

will not violate this clause of the policy even though kept

(11) Insurance Co. v. Replogle, 114 Ind. 1.

(12) See App. E, 1. 39.

(13) See App. E, 1. 43.

(14) Angier v. Insurance Co., 10 S. D. 82.
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up for some considerable time. Thus, in one case, the in-

sured changed the bulkhead that gave him his water sup-

ply so that the water was cut olT for a number of days

and the risk of course increased. Tlie court held that the

policy was not void, if the alteration was done in a reason-

able way (15). On the other hand, where the insured was

the owner of a frame building, and, after a long season of

extra dry weather, started in to have the building painted,

and as a preliminary step began to bum off the old paint

by means of a na]^tha bunier, which processes were kept

up for four weeks while the dry weather still continued,

the court found that the policy was void, saying: "These

words imply something of duration, and a casual change

of a temporary character would not ordinarily render the

policy void under this provision. . . . We are of opin-

ion that the change of condition was sufficiently long

continued to be deemed a change in the situation or cir-

cumstnncos affect ing the risk" (10).

§ 65. Increase of risk by tenants. Tlie mere fact that

an increase of risk within the meaning of the policy was

made by a tenant of the insured would clearly not violate

the policy, unless the latter ordered or knew of this in-

crease (17).

§66. Emplojrment of mechanics. This clause: *'If

mechanics be employed . . . for more than fifteen

days at any one time" (18) was inserted to limit the possi-

bility of repairs being made of considerable duration, but

(15) Townsend v. Insurance Co., 18 X. T. ir>8.

(16) First Congregational Church v. Ins. Co., 158 Mass. 478.

(17) Merriam v. Insurance Co., 21 Pick. (Mass.) 162.

(18) App. E, I. 45.
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not enough to amount to an increase of hazard within the

principles above discussed. Under this clause, it makes

no difference whether the risk was increased or not. The

only question is whether the work continues for a longer

time than that allowed by the policy (19).

§ 67. Interest of insured. A further proviso in the New

York Standard policy makes the policy void, *'if the in-

terest of the insured be other than sole and unconditional

ownership" (20). In other policies, the phrase is ''entire,

sole, and unconditional ownership", or "sole and absolute

ownership". The courts in construing these phrases have

not attempted to give them a technical meaning. They

have said that the purpose of the clause was to make it

sure that the insured should be the person upon whom

the loss would fall if the buildings were burned. Tlius, if

A owns a house which B has in writing agreed to buy,

since A can compel B to buy, even though the property

should be destroyed by fire, B is clearly the real owner,

although the legal title is still in A; and it has been held

that, under these circumstances, B can satisfy the re-

quirement as to sole and unconditional ownership (21),

while A cannot (22). For the same reason, a mortgagor

since the loss would fall on him and not the mortgagee,

can satisfy this requirement as to ownership (23); and

for the same reason this requirement is not affected by the

existence of an outstanding lease nor by an outstanding

(19) Insurance Co. v. Coos, 151 V. S. 452.

(20) App. E, 1. 47.

(21) Dupreau v. Insurance Co., 76 Mich. 615.

(22) Insurance Co. v. Huron Co., 31 Mich. 346.

(23) Dolliver v. Insurance Co., 128 Mass. 315.
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lion (24). For precisely tlie converse reason?;, the re-

quirement cannot be satisfied by a niortgapioe (*J5) nor a

lessee, nor a lienor.

If the ownership is split up among several persons, no

one of them can satisfy this roquirement. Thus, where

property is owned by a husband and wife and a ])olicy is

taken out by either alone, it is bad (26). If the insured

has only a life interest, this clause is not satisfied (27).

So, if the interest is limited in any other way, as w^hen

property is given to the insured to hold until a particular

date. Following the underlying idea above mentioned,

however, of seeing who would be the loser if the pro])orty

were destroyed, it has been held that the condition of the

policy is not broken if the outstanding interest is ex-

tremely small, as a one-seventh interest; or if, although

the property is held jointly, the insured, because of im-

provements put on that part of the land wdiich he has

insured, would be entitled to have it set off to him separ-

ately (28).

§ 68. Change of interest, title, or possession. The lan-

guage of the New York Standard policy is that it is void

if "any change other than by the death of the insured

takes place in the interest, title, or possession of the sub-

ject of insurance" (29). There are two other somewhat

similar clauses that are sometimes found in other policies.

One of them provides for the voiding of the policy if there

(24) Wooddy v. Insurance Co., 31 Gratt. (Va.) 362.

(25) Waller v. Assurance Co., 10 Fed. 232.

(26) Schroedel v. Insurance Co., 158 Pa. 459.

(27) Collins v. Insurance Co., 44 Minn. 440.

(28) Insurance Co. v. Wigginton, 89 Ky. 33a
(29) App. E, 1. 54.
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Rliall be "any alienation, sale, or transfer," and the other

fonii is, "sale, transfer, or change in title or possession."

It is now well settled that the first of these two last men-

tioned clauses has no application, so long as any interest,

however slight, remains in the insured. Thus, where an

individual so insured takes in a partner (30), or where

partners are insured and sell out to one of them (31),

this clause is not broken. Neither is it broken where the

insured sells his entire interest, but at the same time takes

a mortgage back (32). It is also well settled that a trans-

fer by death does not come within this proviso (33).

§ 69. Change of title. If the policy provides against

"change of title", it is none the less broken although the

insured keeps throughout an insurable interest in himself,

if in fact he actually parts with his legal title. Thus, a

sale by the insured with an immediate mortgage back

violates this clause (34). But the legal title must actually

be changed. It is not sufficient that there is an agreement

to transfer it. Thus, it is well settled that an agreement

in writing to sell the property does not constitute a change

of title, even though the contract is capable of being speci-

fically enforced (35). So, if the deed by which the prop-

erty is purported to be conveyed is void, as for usury,

there is no change of title within the meaning of this

proviso. Whether partnership changes of the kind dis-

cussed above violate this clause is a question on which the

(30) Bl.ickwell v. Insurance Co., 48 Ohio St. 533.

(31) Iloflfman v. Insurance Co., 32 N. Y. 405.

(32) Hitchcock v. Insurance Co., 26 N. Y. 68.

(33) Pfister v. Gerurg. 122 Ind. 567.

(34) Savage v. Insurance Co., 52 N. Y. 502,

(35) Smith v. Insurance Co., 91 Cal. 323.
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courts are not agreed. It is generally held that where one

person is insured and then takes in others, there is a

change of title. Tlie converse state of affairs in some

jurisdictions is held not to be change of title, since no

new person is introduced into relation with the company

(36). Tlie validity of this distinction is perhaps some-

what doubtful.

§ 70. Change of interest. How much the phrase

"change of interest" adds to the limitation above dis-

cussed is not clear. Some courts have said that this phrase

is synonymous with "change of title". One distinction

that has been made by some courts is in the case where the

insured has made an enforceable agreement to sell his

property. This has been said to be a change of interest,

although it is not a change of title (37). This, however,

has also been denied by other courts.

§ 71. Mortgage or lien. It is well settled that a mort-

gage or lien of any kind is not in violation of any of the

clauses above discussed. To prevent the giving of a mort-

gage, a special clause covering such a transaction is fre-

quently inserted in the policy. For the same reason, a

foreclosure or tax sale, where the title is not completely

transferred until the expiration of the time for redemp-

tion, is not generally held to be within the language above

discussed (38).

§ 72. Keeping or using dangerous articles. Almost all

policies forbid, in one fonn or another, the keeping or

using of specific articles on the premises insured. The

(36) Hathaway v. Insurance Co., 64 Iowa, 229.

(37) Gibb V. Insurance Co., 59 Minn. 267.

(38) Wood V. Insurance Co., 149 N. Y. 382.
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New York Standard policy provides tliat it shall be void

"if (any usage or custom of trade or manufacture to the

contrary notwithstanding) there be kept, used or allowed

on the above described premises'* certain specified arti-

cles (39). The language of the policies in this regard

has been carefully limited by the courts. As to the words

** store" or ''keep", which are frequently used in this

proviso, it is to be noted that the same limitations apply

as to the clause relating to the increase of hazard. That

is to say, there must be a certain permanency about the

transaction to bring it within the proviso. Thus, where

the insured took out a policy on his building and the

policy forbade the ''storing or keeping" of flax, and the

building had been previously used for carding flax, and a

certain small amount had been inadvertently left in the

attic, the court held that this did not violate the require-

ments of the policy, saying that the language of the policy

"in this connection seems to demand a continued occupa-

tion of the whole or a part of the premises insured in

pursuance of the design for that specific purpose. . . .

There is a manifest distinction between a deposit of haz-

ardous goods and a deposit for the purpose of keeping

them. '
' A further distinction that has been made between

"storing" and "keeping" is that the former means keep-

ing for the purpose of being taken away in substantially

the same condition and bulk as that in which it was

brought. "Keeping" applies to a retention with no such

idea of removal (40). The word "using" carries with

it the same idea of continuity or permanency. Some

(39) App. E, 1. 61.

(40) Insurance Co. v. Langdon, 6 Wend. (N. T.) 623.
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courts, however, have held that any user, if it substantially

increases the hazard, is a violation of the policy (41).

§ 73. Manufacturing establishments. There is a

further very important qualification of this clause to be

noted. It may best be illustrated by a statement of the

leading case on this point. A printing establishment took

out a policy of insurance upon its * Sprinting and book ma-

terials, stock paper and plates," and in the written part

of the policy, designating the property insured, were the

further words, '* privileged for a printing office, bindery,

and book store." The policy also obtained a provision

substantially like the one under consideration, providing

that it should be void if certain hazardous goods were kept

or stored on the premises, and among the hazardous goods

so mentioned was ''camphene". The insured had to keep

camphene on the premises for use in connection with the

business. After the destruction of the premises by fire,

an action was brought against the insurance company,

and it set up as a defense the violation of the clause

against storing or keeping camphene. Tlie court held that

this defense was not available, saying *'the undei-writers

must be deemed to have been acquainted with the busi-

ness and the materials ordinarily and necessarily used

by the trade for prosecuting it. In issuing the policy they

must be deemed to have intended to include all such ma-

terials in their risk. In construing the policy, it is to be

treated as if the article of camphene for the use to which

it was in fact applied had been enumerated with the ar-

ticles covered by the policy. . . . When the insurance

(41) Wheeler v. Insurance Co., 62 N. H. 326.
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is directly upon the stock in trade ... to hold that

a general printed prohibition (contained in every policy

of insurance) against keeping or using it, unless permis-

sion be especially given and endorsed upon the policy,

would have the effect to nullify its direct and positive

stipulations, would be preposterous. ... If the ar-

ticle was necessarily and ordinarily used in the business,

it is included in the term 'stock' used in the policy, [and]

it is as clearly within the risk assumed by the defendant

as if written in at length" (42). Tliis doctrine is clearly

established and universally followed.

§ 74. Stocks of merchandise. The same principle is

generally applied to insurance on stores and stocks of

merchandise, although the courts are not unanimous on
this point (43). The clause in parentheses in the New
York Standard policy regarding trade customs has no
effect at all, because the effect of insuring a business or

a stock in trade is just the same as though the company
had in so many words written into the policy a permission

to use the things that in the printed part it forbids the

using of, and obviously, under these circumstances, the

written part of the policy, as being specifically applicable

to the case in hand would overcome the language of the

printed part of the policy (44).

§ 75. Households. Whether the same principle is to be
applied to household goods is not so clear. It is arguable
that if the company, in that part of the policy which is

written in, insures household goods or insures a dwelling

(42) Harper v. Insurance Co., 17 N. Y. 194.

(43) McComber v. Insurance Co.. 7 Gray (Mass.) 257.
(44) Faust V. Insurance Co., 91 Wis. 158.

Vol. VII— 2 2
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house, that it must be taken to have impliedly consented

that there shall be included in the subject matter of the in-

surance Tvhatever is properly found in a dwelling house,

even though ajiiong those things are found such articles

as are forbidden by the printed part of the policy; and

such has been held (45). On the other hand, it may be said

that, while it is a matter of business necessity that a print-

ing establishment should have camphene, it is not a mat-

ter of necessity but merely of convenience that a house-

bold should have gasoline, for example, and that the cases

are to be distinguished for that reason. Consequently,

it has also been held that a householder keeping prohibited

articles was not protected by the mere fact that he had

his household goods, as such, insured (46).

The word ** allowed", whether used in connection with

manufacturing or mercantile establishments or households,

adds nothing to the language of the policy. It is construed

to mean only "allowed to be kept or used" (47), on the

general principle that the court will not make a forfeiture

clause any broader than it has to. It is well settled that

if the articles specified are kept or used in a permanent

way, it is no defense to the insured landlord that this was

done by his tenant without his consent (48).

§ 76. Vacancy and unoccupancy. The New York

Standard provides that it shall be void, if a building in-

sured shall "be or become vacant or unoccupied and so

remain for ten days" (49). It must be noted that the

(45) Insurance Co. v. Greene, 16 Tex. Civ. App. 531.

(46) McFarland v. Insurance Co., 46 Minn. 519.

(47) Insurance Co. v. Fischer, 92 Fed. 500.

(48) Insurance Co. v. Norwaysz, 104 111. App. 390.

(49) App. E, 1. 71.
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two words are in the alternative and tliat they have dif-

ferent meanings. These words have been thus defined

by one court in the case of a dwelling house: *'The dif-

ferent things that are receptive of the epithets * vacant*

and 'unoccupied' are different in their capability and sus-

ceptibility of being filled or occupied. Some cannot have

one of those terms applicable to them, without the other

at the same time being also applicable. Some, from the

nature of the use which goes with the occupation of them,

may not be vacant, and yet they will, in any just use of the

term as applicable to them, be imoccupied. A dwelling

house is chiefly designed for the abode of mankind. For

the comfort of the dwellers in it, many kinds of chattel

property are gathered in it. So that, in the use of it, it is

a place of deposit of things inanimate and a place of re-

sort and tarrying of beings animate. AVith those animate

far away from it, but with those inanimate still in it,

it would not be vacant, for it would not be empty and void.

And, as a possible case, with all inanimate things taken

out, but with those animate still remaining in it, it would

not be unoccupied, for it would still be used for shelter

and repose" (50).

§77. Same: Permanence of condition. As with ''in-

crease of hazard", and "keeping and using" prohibited

articles, the courts have held that there is no violation of

the section now under discussion, unless there is a certain

degree of permanency about the vacancy or unoccupancy.

Mere temporary absence, though for more than ten days,

is not a violation of the policy. Thus, in one case, the

(50) Herrman v. Insurance Ckj., 85 N. Y. 162.
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insured and his wife left their home and went to a ueiKli

boring city in order that the wife might undergo medical

treatment. They were absent for eight months. The fur-

niture however remained in the house, the husband was

out there at frequent intervals, and during some of the

time slept there. The court held that the house was not

vacant or unoccupied within the meaning of the policy

(51). So, where the tenant of the insured had gone out of

the house, and the insured had moved part of his own

funiiture in at once and had intended to get in the re-

mainder, but was not yet sleeping in the house, and it was

burned during that situation it was held not to be vacant

or unoccupied within the meaning of the policy (52). So,

where a saw mill was insured, and, because of the break-

ing of a saw and the water power being low, the mill

was not used for over ten days, although all the machinery'

was there and there was lumber there to be sawed as soon

as they could get the machineiy in and get sufficient

power, it was held that the clause against vacancy or un-

occupancy had not been broken (53). So, where an ice

house was insured and there was no ice in it during Oc-

tober, the court held that the policy must be construed in

the light of the character of the structure insured, and

that the clause under consideration had not in that case

been violated (54). On the other hand, a mere colorable

attempt to use the premises will not be sufficient to keep

the policy alive, if the house is in fact abandoned as a

(51) Insurance Co. v. Peyson. 54 Neb. 495.

(.52) Shackleton v. Sun Fire Office. .55 Mich. 288.

(.53) Whitney v. Insurance Co., 72 N. Y. 117.

(54) Ice Co. V. Insurance Co.. 99 Iowa, 193.



SPECIAL CLAUSES OF POLICY 317

liouie. Tims, where the insured had moved out for six

mouths leaving only a few pieces of furniture in the house

and occasionally slept there, the policy was held to be

voided (55).

§ 78. Same: Single buildings or series of buildings.

Another important distinction in connection with this

clause turns on whether the property covered by the in-

surance is insured as a single building, or as a series of

separate buildings. If the former is the case, the question

of whether this condition is violated is settled by look-

ing at the structure as a wliole. In the latter case, each

separate building must be judged on its own merits. This

distinction is well brought out by two cases. In the one

case, the pro])erty was insured as "a ten tenement frame

block." Eight of the tenements were vacant, but the

policy was held good for the reason that the structure as

a whole could not be said to be vacant and unoccupied

(56). In the other case, a policy was for ''eight double

house blocks at $187 per block." In that case the policy

was held bad as to each of the double houses which were

vacant and unoccupied, and not saved as to those by the

fact that the others were still in use (57).

§ 7y. Non-user of manufacturing establishments. This

clause is veiy similar in its nature and character to the

clause last examined. The New York Standard policy

provides that it shall be void "if the subject of insurance

be a manufacturing establishment and ... it cease

(5r>) Tiisuranoo Co. v. Hamilton, 82 Md. 88.

(56) Harrington v. Insurance Co.. 124 Mass. 126-

(.^7) Insurance Co. v. Tilley, 88 Va. 1024.
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to be operated for more than ten consecutive days'* (58).

The same construction has been put upon this clause. A
mere cessation of work, even though continued for moro

than ten days, will not void the policy if it is only tem-

porary in its nature. Thus where a funiiture factory

was closed down because of the prevalence of yellow fe-

ver, and remained in that condition for more than ten

days, the policy was held not to be broken (59). So,

where a saw mill was shut down for more than ten days

because of the illness of the superintendent, this was

held not to be a violation of the clause under considera-

tion (GO).

§ 80. Illegality. Tliere is one implied condition in firo

insurance, as in all, based upon pul)lic policy, namely,

that the insurance shall not be in furtherance or protec-

tion of an illegal act. It is not meant by this statement

that the mere fact that one illegal act, for example, takes

place in the structure insured violates the policy. Thus,

where a building was insured and it was used on one oc-

casion as a gambling place in violation of the statute pro-

hibiting gambling, the policy was held not to be voided for

this reason (61). But if the purpose of taking out the

policy is primarily the protection of an illegal business,

as in a case where insurance is taken out on liquor which

is kept for sale in violation of the state statute prohibiting

the ownership or sale of intox-icating liquors, the policy

will be unenforceable (62). And it would probably be

(58) App. E, 1. 42.

(59) Poss V. Assurance Co., 7 Lea (Tenn.) 704.

(60) Ladd v. Insurance Co., 147 N. Y. 47S.

(61) Boardman v. Insurance Co., 8 Cush. (Mass.) 683.

(62) Kelly v. Insurance Co., 97 Mass. 288,
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held that, even though the policy was originally taken out

for a lawful purpose, if in fact the character of the business

is changed so that the main purpose of it becomes illegal,

the policy would be void under those circumstances.

Secton 3. Fire Insurance: Conditions Applicable

After Loss.

§ 81. Language of policy. It is to be noted that the

New York Standard policy does not in so many words

make tlie requirements on the insured after loss condi-

tions of the policy. The New York Standard policy pro-

vides (G3) that he shall perform certain acts, among these

the furnishing of the proofs of loss, within sixty days

after the fire. Further down in the policy (64) it pro-

vides that the company shall not be liable to action unless

these foregoing requirements have been satisfied by the

insured. Just what the effect is on the rights of the in-

sured under such a policy, if he fails to furnish the proofs

of loss within sixty days, is a matter of dispute. The

courts of New York and of some few other states have

held that the total effect of the language of the policy

is to make the requirements, as to what the insured must

do after loss, conditions, on the performance of which,

within the time specified by the policy, his right to re-

cover depends, and if he does not so perform them the

policy is void (65). Most of the states, however, going

on the general principle already referred to, that the court

will not make the language of the policy that of forfeiture,

(G3) App. E, 11. 142-168.

(64) App. E, 11. 214-218.

(65) Quiulan v. Insurance Co., 133 N. Y. 356.
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unless it is perfectly clear that such is the intention of the

parties, have held that any failure on the paii of the in-

sured to prosent his proofs within sixty days does not

avoid the policy, but simply postpones tlie ri^ht of the in-

sured to bring his action until he has presented iiis claim;

and, inasmuch as by anotiier clause of the jiolicy (6(5)

the insured must bring his action within one year after

fire, that this substantially protects the company (07).

§ 82. Immediate notice of loss. Tlie New York Stand-

ard policy r('(|uires the insured after fire to give "imme-

diate notice of loss to the company" (68). This means

simply that the insured must give it notice of the loss,

as soon as it is reasonably possible under tlie circumstances

for him to do so. Thus, after the great fire in Chicago in

1871, when all business was in great confusion, it was

held tliat notice given five weeks after the fire was "im-

mediate" under the circumstances (61)). In another case,

where there was sickness and great difficulty in making

up the inventory, it was held that six weeks was not too

long. On the other hand, in one case where there was no

reason why the insured should not have immediately sent

in his notice of loss, it w^as held that a delay of 48 hours

was a violation of this requirement of the policy (70).

§ 83. Proof of loss. Tlie above considerations do not

apply to that language of the policy that requires "proof

of loss to be furnished within sixty days after the fire"

(66) App. E. 1. 217.

(67) Hall V. Insurance Co.. 90 Mich. 403.

(68) App. E, 1. 142.

(09> Insurance Co. v. Gould. 80 111. 388.

(70) Brown v. Assurance Co.. 40 Hun (N. Y.) 101.
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(71). This being a definite fixed period must be con-

formed to by the insured. The sixty days, however, does

not begin to run until the fire is out and the ruins suffi-

ciently cooled so that they can be examined (72) ; and it is

enough if the proof of loss be mailed within sixty days,

even though it be delivered later (73).

§84. Certificate of loss. The New York Standard

policy provides that the insured shall upon the request of

the company ''furnish a certificate of the magistrate or

notary- public . . . living nearest to the place of fire'*

(74). The courts have held, as to this requirement, that

the difference of a few feet would not violate the require-

ment, wiiere both magistrates lived substantially the same

distance from the place of fire. But if the magistrate

whose certificate is obtained is substantially farther away,

it does not satisfy the requirement (75). Nor is it any

excuse that the nearest magistrate refused for any rea-

son to give the certificate (76). Some jurisdictions have

held that this requirement is contrary to x^ublic policy

and have consequently refused to give it any recognition

(77).

§ 85. False swearing. Tlie New York Standard policy

provides that it shall be void, '*in case of any fraud or

false swearing by the insured touching any matter re-

lating to this insurance or the subject thereof, whether

(71) App. E. 1. 148.

(72) Wall Paper Co. v. Insurance Co., 175 N. Y. 226.

(73) Insurance Co. v. Zeitinger, 168 111. 286.

(74) App. E, 11. 163-168.

(75) Gilligan v. Insurance Co., 20 Hun (N. Y.) 93.

(76) Johnson v. Insurance Co., 112 Mass. 49.

(77) Insurance Co. v. Norris, 100 Ky. 29.
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before or after a loss" (78). This clause is frequently

brought in question in connection with overvaluation in

making up the proof of loss. It is well settled that mere
exaggeration on the part of the insured, however gross,

will not avoid the policy, so long as his claims are made
in good faith. It has also been held that, even though the

valuation is intentionally false, it will not avoid the policy

if in fact the actual loss was up to the face of the policy.

This seems wrong, as it is contrary to the clear language

of the policy, and the weight of authority is against it

(79).

Section 4. Life Insurance.

§ 86. Language of policy. There is no such large num>
ber of conditions in life insurance as are found in fire

insurance policies. Certain ones in connection with sui-

cide and insanity will be considered later on (§§ 120-23).

§ 87. Time of payment of premium. One clause of the

life policy that should be examined at the present time is

that requiring the premium to be paid on or before a fixed

date. If this date falls on Sunday, the insured has until

the following day to make his payment (80). The right

of paying the agent of the company, if he can give a re-

ceipt properly signed, has been held to be merely a priv-

ilege extended to the insured by the company, with the

consequent result that it is no excuse for non-payment
that the agent did not let the insured know of the pre-

mium day (81). And it has also been held, although the

(7S) App. E, 1. «3.

(79) Dollorf V. Insurance Co., 82 Me. 2«6.

(80) Hammond v. Insurance Co., 10 Gray (Mass,) 306.
(81) Williams v. Insurance Co., 31 Iow», 541,
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decision is perhaps open to question, that if the local

agent dies or cannot for any reason be found, this will not

excuse non-payment by the insured on the date specified

( 82 ) . K payment is made by mail or express it must reach

the company upon the day on which it is due, unless the

course of business between the company and the insured

has authorized the use of the mail or express, in which

cases it is enough if the premium is mailed on the premium

day, even though it does not reach the company until

later, or never reaches the company (83).

§ 88. Incontestable clause. Most life insurance policies

have a clause providing that the policy shall be incon-

testable after two years, or some other stated time. This

clause waives all defenses by the company, save that of

insurable interest. Since this is a requirement imposed

by public policy, it cannot be waived no matter how will-

ing the parties are so to do (84). But fraud, or suicide,

cannot be used as a defense, if the policy contains such a

clause as above given (85). Of course, if the policy re-

serves the right, as it frequently does, to contest for non-

payment of premiums, fraud, or suicide, then the com-

pany may do so.

(82) Bulger v. Insurance Co., 63 Ga. 328.

(83) Kenyon v. Knight Templars, 122 N. Y. 247.

(84) Clement v. Insurance Co., 101 Tenn. 22.

(85) Insurance Co. v. Achterrath, 204 111. 549.
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CHAPTER IV.

WAIVERS.

Section 1. Principles of Waiver.

§ 89. Introductory. Despite the numerous clauses of

forfeiture that have been considered in the last chapter,

it is a matter of common knowledge that in a large number

of cases these conditions are violated to a greater or less

degree by the insured, without a forfeiture of the policy

following. The principles upon which the preservation of

the policy is based, under such circumstances, is a matter

that deserves careful consideration.

§ 90. What is a waiver? One way in which the policy

may be preserved under such circumstances is suggested

by the language of the policy itself. Thus, the language

of the New York Standard policy, at the beginning of the

paragraph containing most of the conditions of forfeiture

(1) is that the policy shall be void, "unless otherwise

provided by agreement indorsed herein or added hereto."

Clearly, if there was an agreement on the policy that the

insured could have other insurance, or run his plant later

than ten o'clock, or could keep extra-hazardous articles,

etc., so doing would not be a cause of forfeiture, for the

company would by its consent have waived the right that

(1) App. E, 1. 36.
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it would othei-wise have had to declare the policy void.

This principle is of much broader application than merely

to formal written waivers. The general principle exists,

which is equally applicable in marine, fire, life, and acci

dent insurance, and which is constantly applied by the

courts, that, if any representative of the company com-

petent so to do, consents, either expressly or by implica-

tion, that the insured may do something inconsistent with

the face of the policy, or condones his having so done, the

consent of the agent so given will be held to be a waiver

of the company's right to enforce a forfeiture on that

ground.

§ 91. Power of agent to waive: Provisions of policies.

Obviously a very important question in this connection

is, what agents can thus waive forfeitures of the policy?

The New York Standard policy provides (2) : ''No offi-

cer, agent, or other representative of this company shall

have power to waive any provision or condition of this

polic5% except such as by the tenns of this policy may be

the subject of agreement indorsed hereon or added hereto

;

and, as to such provisions and conditions, no officer, agent,

or representative shall have such power or be deemed

or held to have waived such provisions or conditions, un-

less such waiver, if any, shall be written upon or attached

hereto; nor shall any privilege or pennission affecting

the insurance under this policy exist or be claimed by the

insured, unless so written or attached." Similar clauses

are found in the life policies. Thus, one policy has this

common form: ''No person except an executive officer of

(2) App. E, 11. 231-240.
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the company, or its secretar}' at its head oflBce in New
York, has power on behalf of the company to make, mod-

ify, or alter this contract, to extend the time for paying

premiums, and bind the company by making any promise

or by accepting any representation or information not

contained in the application for this contract."

§ 92. Such provisions largely ineffective. As to these

provisions, the courts have universally held that they

are by no means as sweeping as they sound. The first

part of the provision in the New York Standard policy as

to who can waive, and as to what conditions can be waived,

is treated simply as a statement of fact, that may or may
not be true. If as a matter of fact the agent making the

waiver in question can be shown to have made similar

waivers before then, the court would say that the state-

ment in the policy is not true, and say that in spite of it

this agent did in fact have the power to waive, and the

present waiver would also be recognized as good and bind-

ing upon the company. Thus, in a case involving the same

principles in a life insurance policy, the policy provided

that if the premium notes were not paid at maturity the

policy should be void; and there were other clauses to

the effect that agents could not alter the policy or waive

forfeitures. The insured gave premium notes on which

the agent gave an extension of time, so that they were not

paid at maturity. The insured died before they were

paid, and the company claimed that the policy was for-

feited. The court allowed a recovery, saying:

' * That it did authorize its agents to take notes, instead

of money, for premiums, is perfectly evident from its con-
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stant practice of receiving such notes when taken by them.

That it authorized them to grant indulgences on these

notes, if the evidence is to be believed, is also apparent

from like practice. It acquiesced in and ratified their acts

in this behalf. For a long period, it allowed them to give

an indulgence of ninety days; after that of sixty; then

of thirty days. It is vain to contend that it gave them

no authority to do this, when it constantly allowed them

to exercise such authority, and always ratified their acts,

notwithstanding the language of the written instruments.

We think, therefore, that there was no error committed

by the court below, in admitting evidence as to the prac-

tice of the company in allowing its agents to extend the

time for payment of premiums and of notes given for pre-

miums, as indiv^ative of the power given to those agents;

nor any error in submitting it to the jun.^, upon such evi-

dence, to find whether the defendant had or had not au-

thorized its agent to make such extensions; nor in sub-

mitting it to them to say whether, if such authority had

been given, an extension was made in this case" (3).

§93. Same (continued). The second part of the lan-

guage quoted from the New York Standard policy relating

to the way in which waivers can be made, and similar

provisions in other policies, are limited by these considera-

tions: First, it is to be noticed that this limitation is in it-

self but one clause of the policy, and is therefore waivable

just as much as any other clause of the policy; second,

this limitation is held to apply only to express waivers on

the part of the company, and to have no application at

(3) Insurance Co. v. Norton, 96 U. S. 240.
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ail to implied waivers (4). On tlie same prinoi|)le, a clause

which is frequently found in policies, providinju: tiiat the

person making out and answering tlie a])plication shall

be deemed to be the agent of the insured and not of the

com])any, is universally disregarded by the courts as be-

ing not in fact true.

§ 94. Only known causes of forfeiture are waived. Tt

is obvious that only causes of forfeiture known to the com-

pany or its agents, at the time when the act that is relied on

by the insured as a waiver of the forfeiture was done by the

company, will be held so to be waived. Any doctrine that

the company waived all causes of forfeiture, whether

known to it or not, would obviously be absurd and un-

just. This principle is very well illustrated by a leading

case on the point. A life insurance policy provided that

it should be void if the premiums were not paid on or be-

fore the days mentioned for the payment, and also that it

should be void if the insured resided in any part of the

United States south of SS*" of north latitude, between July

1st and November 1st. It also had the usual clauses that

agents could not waive any of the terms of the policy.

Tlie insured had been in the habit for some time of pay-

ing his premiums after they were due, and these overdue

premiums had been regularly accepted by an agent of the

company. The insured went to New Orleans, which is

below 33^ of north latitude, during the month of August.

While there he paid his premium to his home agent some
time after it was due, the agent not knowing that the in-

sured was in New Orleans. He died shortly thereafter.

(4) Bennett v. Insurance Co., 203 111. 439.
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In an action on the policy the company set up as a defense,

first, that the insured had not paid his premium on time;

and, second that he had violated the condition of the policy

with regard to residence. The contention of the plaintiff

was that the company had waived both these causes of

forfeiture. Tlie court decided the case in the following-

language :

"It was the habit of the agent to give such renewal re-

ceipts, whenever the premiums were paid after the time

stipulated; and his accounts to the home office showed

such subsequent pajTnent. His action in this respect was

not questioned by the company; and the premiums were

retained by it without any pretense that the policies had

ceased to be obligatory for want of punctuality in their

pa>Tnent. The mode of dealing by the agent with persons

taking out policies at the local office, his use of renewal re-

ceipts, his acceptance of premiums after the day on which

they were payable, were all known to the liome company,

and its retention of the premiums thus received was an ap-

proval of his acts. So far, then, as the waiver of the for-

feiture incurred for non-payment of the premiums is con-

cerned, it is clear that the company, by its course of deal-

ing, had, notwithstanding the provision of the policy, left

the matter to be determined by its local agent, to whom
the renewal receipts were intrusted.

"But, so far as the forfeiture arose from the residence

of the insured within the prohibited district, the case is

different. Tliere is nothing in the acts of the company

which goes to show that it ever authorized its agents to

waive a forfeiture thus incurred, or that it ever knew of
Vol. vn—23
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any residence of the insured within the prohibited dis-

trict, until infoFBied of his death there. In every case

where premiums were received after the day they were

payable, the fact that a forfeiture had been incurred was

made known to the company from the date of the pa\nnent,

and the retention of the money constituted a waiver of the

forfeiture; but no infonnation of a forfeiture on any otlier

ground was imparted by the date of such pa}Tnent. The

agent receiving the premium, in the case at bar, testified

that he knew nothing of tlie residence of the insured within

the prohibited district during the excepted period, and

the evidence in conflict with his testimony was slight"

(5).

§ 95. What amounts to a waiver? It must be noticed

further that, as a general thing, to constitute a waiver on

the part of the company there must be some action by it

or its agents. Mere silence on the part of the company

is usually not enough to constitute a waiver. Thus, the

insured after a fire sent in his notice of loss which was

duly received by the company, but did not send in his

proof of loss. "When an attempt was made to collect on

the policy, he was met by the defence that he had not

satisfied the condition as to the proof of loss. He at-

tempted to allege a waiver of that requirement by the com-

pany, owing to the fact that they had received the notice of

loss and made no requirement on him to send in the proof,

but the court held that this condition was unsatisfied, say-

ing: *'The policy itself is the most solemn notification

possible of the imperative prerequisites of furnishing such

(5) Insurance Co. v. Wolff, 95 V. S. 326.
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proofs. It is there stipulated tLat they must be furnished
as soon as possible after the fire, and this stipulation is a
standing notice of the requirement. It stands to reason
that this notice need not be reiterated by the insurer nor
any special attention of the insured called to it. .

The mere silence of the underwriter or insurer, or his fail-

ure to specify the non-production of such prehminary
proofs as an objection to payment of the loss, is not suffi-

cient evidence to justify a jury in inferring a waiver of the
production" (6). Tliere are certain exceptions to this rule,

where for one reason or another there is an affirmative

duty on the part of the insurer to speak. These cases,
however, will be considered later on (§ 101-2).

§ 96. Must the insured be prejudiced? Whether or not,
in order to create a waiver, it is necessar>^ that the in-

sured, as a consequence of what the company has done,
should have either acted or failed to act in such a way
as to prejudice himself, is a matter on which the courts
are not agreed. The general principle of the law, outside
of insurance law, seems to be that there must be some
prejudice enuring in order that a person may take ad-
vantage of an implied waiver, and this also seems to be
the general weight of authority in insurance cases as
well, although there are decisions to the contrary.

Section 2. Time of Forfeiture and Wafter.

§ 97. Waiver after breach of policy by the insured.
Coming now to the details of waiver, the cases may be
roughly divided into two classes. The first class is wkew

(6) Insurance Ck). v. Gates, 86 Ala. 558.
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the insured first violates his policy, and that violation is

then waived by some agent of the company. One of the

leading cases of this kind was the following: The in-

sured subleased part of his insured building for a business

in which uso was made of benzine and naj^htha, thereby

greatly increasing the risk, and this was done without the

consent of the company. Later on, however, the local

agent of the company, after knowing of this breach by

the insured, told the insured tliat it would be all right

if a new stove and zinc under it be put in one of the rooms

and if an iron door should be j)ut in another room, and

tliis was done by the insured. Later, the building was

burned, and in the action on tlie policy the company set up

tlie breach of the condition as a defense. Tlie court litld

that this defense liad been waived by the requirements of

the agent as to the j)utting in of the zinc and new door.

This is obviously sound. The only ground upon which the

agent could liave interfered with the management of the

building, or made any rerpiirement on the insured, was on

the theorj' that lie still had something to do with it, and

that could be the case only if the insurance policy was

still in force. Consequently, although not said in words,

the only inference to be drawn from the entire transaction

was that the agent regarded the policy as still being in

force on the building (7).

§98. Same: Further illustration. Another aspect

of this same principle is illustrated by the following case:

The insured took out further insurance in violation of the

terms of his policy. This fact later became known to the

(7) Vlele V. Insurance Co* 2C Iowa, 0,
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agent of the company. Then a loss took place, and the

agent wrote the insured and desired him to send in his

proof of loss. This was held to amount to a waiver for

very much the same reason as in the preceding case (8).

The New York Standard policy seeks to bar this last con-

tingency by its provision that the company "shall not be

held to have waived any provision ... by any

. . . proceeding on its part relating to the appraisal

or to any examination herein provided for'* (9).

§ 99. Waiver before breach by insured. The second

general class of cases is where the insured has his policy

and wishes to do some act in violation of some of the con-

ditions, and he tells the agent of his intention and gets

the agent's consent; or where, because of tlie conduct of

the agent of the insurer, the insured is induced to do some

act in violation of his policy, under the belief that the

agent is willing that he should so act. A very obvious

illustration of the first situation is where the insured is

required by the agent of the company in which he is in-

sured to take out further insurance and does so. Plainly

his taking out the further insurance under these circum-

stances would not be a violation of the clause forbidding

further insurance (10),

Tlie second situation may be illustrated by the follow-

ing case: The insured had a life insurance policy and for

years it had been the custom of the agent to come around

and collect from him, notifying him that the premium was

due. Under these circumstances, failure by the insured to

(8) Insurnnre Co. v. Kittle. 30 Mich. r,l.

(0) App. E, II. 18U-192.

(10) Ck)bb V. Insurance Co., 11 Kan. 03.
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pay on the date when the premium was due would not

forfeit the policy, because of the fact that the previous

conduct of the agent had induced him to believe reasonably

that he would be notified by the agent that the premium

was desired (11).

§ 100. Waiver contemporaneous with making of policy.

In all the cases ^vllic'h we have hitlierto ronsid('ie«l, there

has been a point of time when the insured had a good

and valid policy, and at some time thereafter came the

transaction and waiver that formed the subject matter of

the case. A somewhat different situation arises in a case

like the following: The insured took out a policy contain-

ing a clause that, if the building insured was on leased

ground, that fact must be specifically expressed on the

face of the policy or the policy would be void. The insured

at the very moment when h^ took out the policy told the

agent that his building was standing on leased ground, and

the agent replied in substance that that would make no

difference and that it did not have to be incorporated in

the policy. A later attempt to collect on the policy was

resisted by the company on the ground that the condition

as to leased gi'ound was broken. Now this case is differ-

entiated from all the preceding cases in the fact that, if

the contention of the company was sound, there was never

a moment when the insured had a good policy, for the

reason that the policy was voided as soon as it was issued.

As a matter of equity and broad justice, there is of course

no substantial difference between this case and the cases

which we have been hitherto considering. The insured is

(11) Mayei v. Insurance Co., 38 Iowa, 304.
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no less misled by the a^ent here than in the other cases.

There is, however, a rule of law which provides, in sub-

stance, that where parties reduce their agreement to writ-

ing that writing is supposed to embody all the terms of

their contract as they had worked it out at that time. Of

course if they later modify the contract, that is a different

thing. Led by this parol evidence rule, as it is technically

called, some courts, in the situation that we are now con-

sidering, have held that the oral agreements of the parties

contemjioraneous with the issuing of the policy are inad-

missible in evidence, and that therefore the parties must

stand on the contract as it exists in writing, and that con-

sequently the insured could not recover (12). A majority

of the courts, however, have said that the parol evidence

rule has no application to this situation, and have allowed

the waiver in this case just as in the others (13). This

same principle has been applied in the life insurance cases.

Thus, in one of the leading life insurance cases on the

point, the agent intentionally inserted in the application

an answer known to him to be false. The policy provided

that it should be void in case of any false answer, but the

company was held through the acts of its agent, he know-

ing the truth, to have waived this proviso (14).

§ 101. Waiver of conditions applicable after loss.

Hitherto we have considered the waiver only of those con-

ditions which apply before loss. The policy of the courts,

where the defense is a breach of a condition which is ap-

plicable only after loss, is to lean even more strongly

(12) Batcheller v. Insurance Co., 135 Mass. 449.

(13) Van Schoick v. Insurance Co., 68 N. Y. 434.

(14) Insurance Co. v. WUkinson, 13 Wall. (U. S.) 222.



336 INSURANCE

against the company than in the preceding cases. Tlie

reason for this is obvious. The insured has, as a matter

of fact, taken his policy in good faith, lived up to all the

conditions regulating the care of his property, and has

suffered the loss. Now to refuse him a recoverj', because

of his failure to comply with some technicality coming into

force after the loss, unless the company has really been

prejudiced by his failure to comply with this subsequent

requirement, would obviously be letting a technicality de-

feat the ends of siil).stantial justice, and the courts are

extremely loath so to do. A common case of this kind is

where the insured, after his loss, sends in his proof. Tliis

is received by the company and it objects to some items

in it as not being clear or satisfactory', and the insured

satisfies the further requirement on the part of the com-

pany. Tlie company then refuses payment, the insured

begins action, and the company sets up as a defense a

failure in some other part of the proof to which it had not

hitherto directed his attention. It is universally held that

the company, by receiving the proof and calling attention

to certain defects, thereby waives any other defect (15).

Similarly, where the policy provided that there should be

arbitration of the amount of loss, after proof of loss has

been submitted, if the parties are unable to agree on the

amount and the company arbitrates the loss before receipt

of the proofs of loss, this is a waiver of the right to de-

mand the proofs (16). Similarly, the right to an award
by arbiters is waived by a refusal to arbitrate (17).

(15) Blake v. Insurance Co., 12 Gray (Mass.) 265.

(16) Carroll v. Insurance Co., 72 Cal. 297.

(17) Wainer v. Insurance Co., 153 Mass. 335.
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§ 102. When mere silence is a waiver. In this class of

cases, mere silence on the part of the company may, under

certain circumstances, amount to a waiver. Thus, where

the policy limits the amount of time within which the

insured may file his proof of loss, if the company receives

a defective proof, says nothing ahout it at all, and then,

after the time has expired, raises objection, it is held to

have lost the right so to do by not notifying the insured

within a proper time that the proofs, as he originally sent

them in, were unsatisfactory (18).

(18) Insurance Co. v. Cusick, 109 Pa. 157.
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C-HAPTER V.

LOSSES COVERED BY POLICY.

§ 103. Introductory. In general the kind of loss that

is covered in marine, or fire, or life insurance, is indicated

by the very name of the insurance. Thus, in general, it

may be said that marine insurance covers losses on the sea,

fire insurance losses by fire, and life and accident insur-

ance death, or injuries of one kind or another to the per-

son. In order, however, to understand somewhat more in

detail the rights of the insured under these various forms

of policies, it will be necessary to examine more carefully

the exact language of the policies.

Section 1. Marine Insurance.

§ 104. Langxiage of policy. Tlie most important losses

provided against in marine insurance are against "those

of the seas . . . fires . . . barratry of the master

and mariners and all other perils, losses, and misfor-

tunes.
'

'

§ 105. Kinds of losses covered. In the first place it is

to be noticed that there are two kinds of loss in marine

insurance: actual and constructive. An actual loss takes

place when the subject matter of the insurance, the vessel

or cargo or freight, is actually destroyed so that it no

longer exists in specie. A constructive loss takes place
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when the vessel, for example, still exists as a vessel, but

is so situated, because of a peril insured against, that a

prudent owner would be justified in abandoning it, or is so

badly damaged by a peril insured against that the loss ex-

ceeds one-half the value. The same principle applies to

the cargo or to the freight. A constructive loss exists

with the latter, where either it cannot be earned or to earn

it would cost more than it would be worth (1). Under any

of the above circumstances, the insured may treat the

property as "constructively" lost and "abandon" it.

That is to say, he gives notice to the insurance company

that he elects to treat it as a total loss. He may then re-

cover on his policy as for a total loss, and the property

abandoned goes to the company.

§ 106. ' * Perils of the sea' ' cover only those losses which

result from the unusual and extraordinary action of the

elements. The mere ordinary- wear and tear on the vessel

is natural, and obviously could not fairly be expected to

be covered by the insurance. Thus, the gradual deprecia-

tion of the machinery, the wearing out of the sails, the

chafing and straining of the rigging, are none of them

covered by the policy. On the other hand, losses by sudden

storms, by shipwrecks, or by any unusual actions of nature

resulting in loss or injury are covered. Whether an in-

jury to the vessel was by a "peril of the sea," within the

meaning of the policy, in many cases depends upon what

are the usual conditions of navigation in that regard.

Two cases somewhat similar on the facts will illustrate

this difference. In one case, a vessel went into a tide

(1) Bradlie v. Ins. Co., 12 Pet. (U. S.) 378.



840 INSURANCE

harbor and as the tide ebbed lay on the bottom. Tlie beacK

however was somewhat sloping and the result was that the

vessel had a list which finally strained her to such an ex-

tent that she was broken. In this case the court held that

the damage could not be recovered, since the vessel was

put aground purposely, as was intended, and the char-

acter of the harbor was such that the grounding and list-

ing in this way were to be expected (2). On the other

hand, where in a similar case the vessel entered a tide-

water harbor, but, owing to the presence of an unusual

swell, she struck ground with violence much greater than

common and was injured therefrom, the loss was held to

be within the policy (3).

§ 107. Collision. Collision is also a peril of the seas

within the meaning of the policy, though often covered

by a separate provision. It makes no difference whether

the collision is brought about by the action of the elements

or the negligence of the navigators, for it is a general prin-

ciple of the law of insurance, applicable not only to

marine, but also to fire and life insurance, that the neglect

of the person insured is one of the risks that the insurer

takes upon himself. But where the loss is due, not pri-

marily to the negligence of the navigators, but to an

original defect in the equipment of the vessel, the insurer

is not liable (4).

§ 108. Loss on board vessel. The mere fact that the

loss takes place on board the vessel does not render it a

loss by peril of the seas within the meaning of the policy.

(2) Magnus v. Buttemer, 11 C. B. 876.

(3) Fletcher v, Inglis, 2 B. & Aid. 315.

(4) Marine Insurance Co. v. Hamilton, 12 App. Caa. 484.
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Thus, in one of the leading cases of this kind the facts

were as follows: A steam-boat was at anchor, and an

attempt was made to fill the main boiler by means of a

donkey engine and pump. The pipe leading from the

pump to the boiler had been negligently stopped up, so

that when the attempt was made to pump the water the

pump was broken through the unusual pressure put upon

it. This was held not to be a marine loss (note 4, above).

§ 109. Barratry. Barratry includes any wilful miscon-

duct by the captain or sailors of a vessel to the prejudice

of the owner of the vessel. Thus, scuttling or burning the

vessel, wrongfully disposing of the cargo, breach of port

regulations exposing the vessel to forfeiture, are various

illustrations of barratrous conduct. A merely negligent

act is not barratrous; but, on the other hand, there need

be no specific intent to injure the owner of the vessel.

Thus, where the captain, in defiance of the orders of the

owners, stowed the cargo on deck instead of under the

deck as instructed, and a loss resulted therefrom, this was

held to be barratrous within the meaning of the insurance

policy (5).

§ 110. Fires. The fire losses within the meaning of the

marine policy will be sufficiently treated under the section

on fire insurance, beginning with § 112, below.

§ 111. All other perils, losses and misfortunes. The

final general clause in the marine insurance policy, cover-

ing all other perils, is not as broad in its scope as might be

thought. The courts have construed this to cover only

other perils of a nature similar to those already specifi-

cs) Atkinson v. Insurance Co., 65 N. Y. 531.
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callv mentioned in the policy. The Hamilton case men-

tioned above (note 4) is a good illustration of the limita-

tions put upon this clause.

Section 2. Fire Insurance.

§112. Language of policy. The fire policy insures

the person named in the policy against "all direct loss or

damage by fire" (6). A somewhat careful examination

of these words is necessary in order to ascertain the exact

extent to which the courts have gone in giving a recovery.

§ 113. What is a fire? It is to be noted that tliere may
be a burning or combustion without fire. Fire, in the

meaning of the insurance policy, is a combustion plus light

and heat. Hence, in one case where wool had been soaked

in water and then left, until, as a result of the chemical

reaction it became extremely hot and presented a charred

appearance, but there had been no flame, the loss was held

not to be a loss by fire (7). So damage caused merely by
lightning, if no fire results from it, is not a loss within the

meaning of the policy, since lightning is not fire but an
electric phenomenon (8). The New York Standard policy

and many of the modem policies specifically put this mat-

ter beyond doubt by expressly excepting losses by light-

ning (9), although there is also a provision in the New
York Standard policy providing for covering all those

kinds of losses if specifically mentioned (10).

(6) App. E, L 4.

(7) Woollen Mills v. Insurance Co.. 139 Fed. 637.

(8) Kenniston v. Insurance Co., 14 N. H. a41.

(9) App. E. 1. 82.

(10) App. E, 1. sa
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§114. "Friendly" and "Hostile" fires. In the next

place, one must distinguish the case where the onlv fire

is one that was intended by the insured, but which inci-

dentally produces certain unintended losses. These losses

are not recoverable under a fire insurance policy. The

leading case on this point is Austin v. Drewe (11). In

that case the insured owned a sugar refinery. Owing to

the negligence of his servants, a flue in the drying room

was left closed one night, and the result was that in the

morning the sugar in that room was found to be ruined by

the smoke which had worked out through the mill because

of closing this flue. The court held that there could be no

recovery, for there was no fire except the fire that they

intended to have in the heating plant, and the utmost that

could be said was that the fire had done something that

they did not intend should be done. A modem case that

illustrates the same principle is a case where the insured

negligently let the water run out of the pipes in his boiler

while the fire was still going, and because of that the boiler

was ruined. Tliis loss, for the same reason as before, was

held not to be within the police- (12). The principle illus-

trated by these two cases is that of the so-called

"friendly" fire, meaning thereby a fire that is intended.

On the other hand, contrast with these two cases the fol-

lowing one. Tlie insured set fire to a lot of papers that he

had in his stove, with the intention of burning them up.

Owing to the intense heat from the papers burning in the

stove, the soot in the chimney caught fire and damaged

(11) 6 Taunton. 436.

(12) Americau Towing Co. v. Insarance Co., 74 Md. 26b



344 INSURANCE

the inside of the chimney. This loss was held to be within

the policy (13). The distinction between the two groups

of cases is obvious. In the latter case the fire as origin-

ally started was a friendly fire, and if there had been no

further combustion than that in the stove, the fact that

unintended losses resulted tlierefrom would not have

given a recovery, but the friendly fire, when it set fire to

the soot in the chimney, then became a "hostile" or un-

intended fire, and then of course of the kind covered by

the insurance.

§ 115. Fires set by third persons. It is obvious that

any fire set by a third person, although it may be intended

by him, is, as regards the insured, a hostile fire, and of

course there can be a recovery for any damage caused

thereby. It is equally clear, on the other hand, that under

no circumstances can the insured recover for a fire pur-

posely set by himself. In this latter connection, however,

one must bear in mind the principle mentioned in connec-

tion with marine insurance, that mere negligence upon the

part of the insured, no matter how extreme, will not bar

a recovery by him for any fire loss resulting therefrom,

provided, of course, that the negligence is not so great

that it may fairly be inferred that the burning was in

reality intended. Thus, where the insured attempted to

smoke wasps out of a hay bam by lighting a wisp of hay

and thrusting it into the dry timbers of the hay bam, in

close proximity to the hay, it was held that, although his

negligence was extreme, since there was no evidence of bad

(13) Way V. Insurance Co., 166 Mass. 67.
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faith, he was not barred from recovering on the policy

(14).

§ 116. Losses that are recoverable. Once there is a hos-

tile fire, the insurer is responsible for all the consequences

thereof: first, which follow directly from the fire without

any other inter\'ening cause; and second, which, although

they did not follow directly from the fire, are such natural

consequences of it that they may fairly be regarded as

being within the contemplation of the parties to the con-

tract, as losses intended to be covered thereby (15).

§ 117. Direct losses. Illustrations of the first kind of

losses are damages to the property insured from charring,

although the property has not been actually burned; and

damages by smoke or cinders are of course on the same

footing. So, where a match was accidentally dropped in

a barrel of gunpowder, which exploded and wrecked the

insured building, the company was held liable, not only

for the loss caused by the actual fire, but also for the losses

resulting from the explosion, since the explosion was it-

self a fire and the immediate cause of all the subsequent

damage (16). Many policies now contain a clause that

the company is not to be liable for losses caused by explo-

sions. Where the policy has this clause, and there is a

fire which in turn causes an explosion, the company is

liable only for so much of the damage as is caused by the

fire. Where the situation is reversed, and there is an ex-

plosion which in turn causes a fire, the company is not

(14) Johnson v. Insurance Co., 4 Allen (Mass.) 388.

(15) App. E, 1. 4.

(16) Scripture v. Insurance Co., 10 Cush. (Mass.) 356.

Vol. vn—24
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liable either for the loss traceable directly to the explo-

sion, or for that caused by the fire, since the real cause of

the whole loss is the original explosion (17). The New

York Standard policy, however, would seem to cover the

fire loss following the explosion (18).

In connection with this first group of losses, it should

be noted that it makes no difference how remote the

damage may be, if it can be traced by an unbroken chain

of causation to the fire. Thus, in one case, an electric

light plant was insured against losses by fire. A fire oc-

curred in the wire tower. The tower and its contents were

very slightly injured, but this small fire in the wire tower

caused a short circuit, and, as a result of this short circuit,

the machinery in another distant part of the building was

badly damaged. The court held that the damage to this

machinery was recoverable under the fire policy. The

court said: **W|ien it is said that the cause to be sought

is the direct and proximate cause, it is not meant that the

cause or agency which is nearest in time or place to the

result is necessarily to be chosen. The active efficient cause

which sets in motion a train of events which brings about

the result, without the intervention of any force started

and working actively from a new and independent source,

is the direct and proximate cause referred to in the

policy'' (19).

§ 118. Indirect losses. Turning now to the second

group of cases that are covered by the fire policy, a very

(17) Insurance Co. v. Tweed, 7 Wall. 44.

(18) App. E, 1. 81.

(19) Lynn Gas. Co. v. Insurance Co., 158 Mass. 570.
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common illustration is the loss caused by water in extin-

guishing the fire. The immediate cause of the loss is of

course the action of the firemen in turning the water on

the premises. Since, however, their action is traceable

as a matter of common sense to the fire, the loss occasioned

thereby is a natural, although not an immediate, result of

the fire, and is held to be within the terms of the policy

(20). Similarly, the damage to goods caused by removing

them, to get them out of the way of a threatened fire, is

within the policy, and it is enough if it was a reasonable

thing to do to remove them, even though it can be shown

that in fact they would not have burned if left where they

were (21). The same rule holds where goods are stolen

by thieves during the process of removal to a place of

safety (22). Another kind of indirect loss that the com-

pany has been held liable for is illustrated by the follow-

ing case: The insured had a wooden warehouse within

that part of the city where wooden warehouses could no

longer be erected. It was burned. The insurance com-

pany offered to show that the structure merely as such

was not worth over $900. But to put up a warehouse on

the site of the one burned would, because of the municipal

regulations forbidding wooden ones, cost about $5,000.

The court held that the latter amount was the measure of

the loss that the insured had suffered, and that the com-

pany was obliged to pay the larger amount so far as it was

(20) Davis v. Insurance Co.. 115 Mich. 382.

(21) White V. Insurance Co., 57 Me. 91.

(22) Tilton v. Insurance Co., 1 Bosw. (N. Y.) 367. This kind of

loss is excepted by the New York standard policy. App. E, L 78.
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covered by the policy (23). A further illustration of in-

direct loss within the policy is the case where buildings

are torn down or blown up to stop the further spread of

a large conflagration. The destruction of the buildings

thus torn down has also been held to be a fire loss within

the meaning of the policy (24). This kind of loss is ex-

cepted by the New York Standard policy, which releases

the company from liability for loss ** caused directly or

indirectly by invasion, insurrection, riot, . . . mili-

tary or usurped power, or by order of any civil authority"

(25).

Section 3. Life Insurance.

§ 119. Language of policy. The language of the life

insurance policy varies somewhat from that of the marine

and fire policies. There is no standard form of life policy,

but the general provision is in substance that the insur-

ance company will pay the amount specified to the person

named in the policy, upon satisfactory proof of the death

of the person whose life is insured. Hence, making a

rough analogy to marine and fire insurance, we may say

that it is the death of the insured that is covered by the

policy. As in the case of marine and fire policies, this

language has been the subject of considerable interpreta-

tion by the courts.

§ 120. What deaths are not covered by the policy : Ex-

ecution, suicide, death in crime. Not all deaths are cov-

(23) Brady v. Insurance Co., 11 Mich. 425. This kind of loss is

excepted by the New York standard policy. App. E, 1. 95.

(24) Insurance Co. v. Corlies, 21 Wend. (N. Y.) 367.

(25) App. E, 1. 75.
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ered by a life insurance policy. It is clearly established

that when the insured has been executed as a felon, it is

contrary to public policy to allow a recovery (26). The

same principle has been held in a number of jurisdictions

to prevail where the insured deliberately commits suicide

(27). The reason is very much the same. As the court

said in the case last cited, it would be clearly contrary to

public policy, if A said to B, *'If you will commit suicide

I will pay your estate $1,000," to let B's estate recover on

such a contract. And the principle, although not so obvi-

ous, is the same when a recovery is allowed on an insur-

ance contract under similar circumstances. The reason

is not that the parties may not have intended to cover that

kind of a loss, but that the public policy of the community,

regardless of their intent, refuses to sanction any such

contract or to recognize any rights as created thereby.

The public policy of refusing collection where the insured

takes out the policy with the very purpose of committing

suicide is clear, and it would seem that it should make no

difference whether the policy is payable to his ''executors,

administrators, or assigns" or to some third person as

beneficiary. The reasoning of the Eitter case is broad

enough to cover both kinds of cases.

§121. Same (continued). Where the policy is taken

out in good faith but the insured later on commits suicide,

the courts in general allow a recovery where the policy is

payable to some third person as beneficiary. This has

been rested upon the ground that the beneficiary has a

(26) Burt V. Insurance Co., 187 U. S. 3G2.

(27) Ritter v. Insurance Co., 169 U. S. 139.
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vested interest, independent of the relation between the

insured and the insurance company, and that the bene-

ficiary therefore recovers in his own right and not merely

as the representative of the deceased (28). For converse

reasons, the courts have refused a recovery on the same

facts where the policy was made payable to the estate of

the deceased. In many policies at the present time there

is a clause which provides that there shall be no recovery

if the insured shall be executed for a crime or commits

suicide. This clause of course settles the matter, and

under such circumstances there can be no recovery either

by the representative of the deceased or by the beneficiary.

Another similar clause is frequently found, which pro-

vides that there shall be no recovery where the death took

place while the insured was engaged in a violation of the

law. Under such circumstances, a recovery was refused

where the insured had been justifiably killed in self-de-

fense by a person whom he had attacked (29).

§ 122. Suicide by insane persons. The principles which

we have been considering above and the clause prohibit-

ing recovery in the event of suicide apply only to suicide

while the insured is sane. Courts have recognized three

possible aspects of insane suicide, not covered by the pre-

ceding considerations. These classes are: First, the case

where the insured commits suicide not knowing or under-

standing the physical consequences of what he is doing;

second, where the insured commits suicide understanding

that the taking of the poison or the discharging of the

(28) Seller v. Insurance Co.. 105 Iowa, 87.

(29) Murray v. Insurance Co., 96 N. Y. 614
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revolver will end his life, but being so diseased mentally

that he has no control over his acts and is driven by an

irresistible impulse to take his own life; third, where the

insured understands that what he is doing will result in

taking his own life and is not compelled thereto by an

irresistible impulse, but he is at the same time so diseased

and abnormal mentally that he does not really appreciate

or understand the moral quality and character of the act

that he is peiiomiing.

It is now well settled in all three of these cases that

there can be a recovery upon the policy although it specifi-

cally excepts death by suicide (30).

§ 123. Clauses covering insane suicide. To prevent the

results indicated in the last subsection, most insurance

policies now bar a recovery in case of suicide *'sane or

insane." Some courts, even under these circumstances,

have said that where the insured does not know what he

is doing, or is driven to take his own life by an irresistible

impulse, that is, where the suicide falls in either class one

or class two above mentioned, it cannot be said to be the

act of the insured in any real sense of the term, and conse-

quently does not fall within the exception of the policy

(31). The general rule, however, is that this clause in

the policy will prevent a recoveiy where the insured takes

his own life, regardless of the particular form of insanity

from which he may be suffering (32).

§ 124. Negligent death. As niight be expected from

(30) Insurance Co. v. Terry. 15 Wall. (V. S.) 580.

(31) Insurance Co. v. Daviees. S7 Ky. 541.

(32) Bigelow v. Insurance Co., 93 U. S. 284.
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the analogies of marine and fire insurance, the fact that

the negligence of the insured contributes to bring about

his death will not bar his recovery, so long as the negli-

gence is not so extreme as to lead to the conclusion that

the death was intentional.

Section 4. Accident Insurance.

§ 125. Language of policy. Tlie usual form of accident

insurance policy protects the insured *' against the effect

of bodily injury'* caused *'by external violent and acci-

dental means." The desire on the part of the courts to

give the largest possible reasonable construction to these

words, and to make as broad as possible the classes of

case that they have thought ought to be included within

the policy, has led to interpretations being put on

these words that are very far from usual or what one

would naturally put upon them and they require a some-

what careful examination.

§ 126. External. By an external means is meant a

means or cause coining from outside the body, even though

the injury it produces is within the body. Thus, cases of

death or injury caused by accidentally inhaling gas (33),

or by drowning (34), are deaths by external means, al-

though the way the death is brought about in each case

is of course by the action upon the lungs. Accident pol-

icies sometimes except death or injury caused by inlialing

gas. This exception has been construed by the courts to

apply only to a conscious or intentional inhaling of gas,

(33) Paul V. Insurance Co., 112 N. Y. 472.

(34) The Indemnity Co. v. Dorgan, 58 Fed. 945.
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as for an operation or suicide, and not to cover cases

where it is accidentally taken in during the night and

breathed while asleep, or in some other way taken by mis-

take (35). The same principle has been applied where

the policy excepted death resulting from poison, the in-

sured being allowed to recover where the poison was taken

by mistake (36). Policies also sometimes have a clause

that there shall be no recovery, unless there shall be some

external mark of injury. Here it is held that any mark,

however slight, is sufficient. The proviso has no applica-

tion at all in cases of death, since the existence of death

itself is a sufficient manifestation of the fact that injury

has been received.

§ 127. Violent. A violent means of injury is any kind

of physical force, however slight. Thus, where the in-

sured brought rotten meat in contact with his face and

died from a malignant pustule in the meat, this was held

to be a death by violent means (37). So, where the in-

sured injured his leg in stooping over to pick up a marble,

that exertion was held to be a sufficient violence to come

within the terms of the policy (38) ; and so a sting from

a wasp (39). Whether the force must be physical, as

stated above, is a point on which the cases are divided.

In one case a runaway horse cdme extremely close to the

insured, who was not touched but was badly frightened

(35) Insurance Co. v. Dunlap, 160 111. 642.

(36) McGlother v. Insurance Co., 89 Fed. 685.

(37) Higgins v. Campbell [1904], 1 K. B. 328.

(38) Hamlyn v. Insurance Co. [1893], 1 Q. B. 750t

(39) Amberg v. Accident Ass., 101 Ky. 303,
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and died from the fright within a short time thereafter,

and a recovery was allowed on the policy (40).

§ 128. Accidental means. Accidental means or cause

has been defined as a cause occurring unexpectedly or un-

foreseeably and without the design or intent of the person

injured. Thus, if the insured is intentionally injured by

a third person, as where the insured was hanged by a mob,

it is, so far as he is concerned, accidental, and recovery

may be had on the policy (41). So, if there is no intention

at all on the part of the insured, as in the case where he

committed suicide while insane (42), this latter of course

being subject to the same qualifications as discussed in

the preceding section on life insurance.

§ 129. Same: Accidental distinguished from acci-

dental means. It is necessary to distinguish carefully be-

tween an accidental death and a death by accidental

means. Only the latter is covered by the language of the

policy. This distinction is well illustrated by a Scottish

case. In this case the insured, who had just risen from his

bed and was in the act of putting on his stockings, died

suddenly. The cause of his death was pressure on the

heart, resulting from the fact that his colon had fallen

out of place and become folded. The court refused to

allow a recovery, using the following language: ''A per-

son may do certain acts the result of which may produce

unforeseen consequences and may produce what is com-
monly called accidental death; but the means are exactly

(40) McGlinchey v. Casualty Co., 80 Me. 251.

(41) Insurance Co. v. Johnson, 72 Miss. 333.

(42) Insurance Co. v. Crandal, 120 U. S. 527. >«
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what the man intended to use and did use. . . . The

means were not accidental but the result might be acci-

dental. . . . The man was just doing what he meant

to do and apparently an unexpected result happened—the

man's death" (43). The same distinction has been made

in several American cases. Thus, where the insured was

exercising with Indian clubs, swinging the clubs in the

ordinary way and just as he intended to do, and while so

swinging there occurred the unexpected rupture of a

blood vessel, it was held that the cause of the injury was

not an accident and not within the terms of the policy

(44). So, where the insured knew himself to be very ill

with consumption and shut a window that stuck, and the

result was a hemorrhage from which he bled to death,

the death was held not to be a death by accidental means,

if he did physically just what he tried to do, and the only

difference was that it produced a result that he did not

anticipate or intend (45) . On the other hand, in a leading

case in this country, the insured jumped off a high plat-

form and landed on the ground in such a way as to cause

injuries, for which he attempted to recover on his acci-

dent insurance policy. The court instructed the jury that,

if he jumped and alighted as he intended to do, nothing

unexpected or involuntaiy occuring affecting his body

during the time from the moment he jumped until after

he alighted, then he could not recover on the policy, even

though an injury followed which he did not expect; but

if, on the other hand, while jumping or alighting, there

(43) Clidero v. Insurance Co., 29 Scot. Law Rep. 303.

(44) McCarthy v. Insurance Co., 8 Ins. L. J. 208.

(45) Feder v. Travelling Assoc, 107 Iowa, 538.
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occurred from any cause any unforeseen or involuntary

turn or strain of the body which brought about the alleged

injury, in that case the injury was brought about by acci-

dental means and a recovery could be had upon the policy

(46). The Hamlyn case mentioned before (note 38) is

another illustration of the same principle.

§ 130. Accident followed by disease. It is not neces-

sary in order to bring the injury within the meaning of the

policy that it should have been directly produced by ex-

ternal means. It is enough if the injury can be traced to

an accident as an effective cause of it, even though it is

traced through the intervening agency of a disease, which

in turn was brought about by the accident. Tlius, where

the insured bought a new pair of shoes, which caused an

abrasion on his toe through which blood poison set in,

which resulted in death, this was held to be a death that

was covered by the policy. Tlie fact that the immediate

cause of it was the blood poisoning was held to be imma-

terial, since the blood poisoning was a disease due to the

abrasion which was produced by accidental, violent, and

external means (47). In another case the insured slept

on his hand, which rested on the rail at the head of his

bed, for so long that the periostium of some of the bones

in his hand was injured. This in turn caused periostitis.

He sued on an accident insurance policy for this injury,

and the court allowed a recovery on the same principle as

in the preceding case (48). Both of these cases also offer

(46) Accident Association v. Barry, 131 U. S. 100.

(47) Travelers Assn. v. Smith, 85 Fed. 401.

(48) Insurance Co. v. Fitzgerald, 165 Ind. 317,
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valuable illustrations of the extent to whicH the courts

have gone in construing the words *' external" and "vio-

lent." Another instance of recovery, where the immedi-
ate cause of the death or injury is a disease, but which in

turn is traceable to an accident, is a case of pneumonia
and death, resulting from a weakness caused by a fall

(49) ;
and also death caused by a rupture, in turn trace-

able to a fall.

§131. Disease followed by accident. On the other

hand, the fact that the insured already had a disease

which weakened him so that he suffered from an accident

under circumstances where the normal man would not
have been affected, will not prevent his recovery (50).

This is perfectly sound on principle, and follows exactly

the analogy of the explosion cases in fire insurance

( § 117, above)
. Many insurance policies now have clauses

providing that there shall be no recovery for a death
caused in whole or in part by disease. This limitation is

strictly construed by the courts, and the fact 4hat the dis-

ease was present will not bar the recovery if it can be said
that the effective cause of the death was after all the
accident.

§ 132. Kinds of injuries. Three kinds of injuries may
be covered by an accident policy, namely, death, total dis-

ability, and loss of members. Death is not covered by the
phrase ** total disability." To include the former it must
be specifically mentioned (51).

(49) Isitt V. Assurance Co., 22 Q. B. Div. 504.

(50) Tennant v. Insurance Co., 31 Fed. 322.

(51) Rosenberry v. Casualty Co., 14 Ind App. 625.
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§ 133. Total disability. By total disability, either tem-

porary or pemianent, is meant a state of affairs where the

insured is substantially prevented from can-yin^ on his

business, although he may be in such a condition that he

can still attend to some small details thereof. Thus, it has

been held that a physician, who is so badly injured that he

is confined to his bed, is totally disabled within the mean-

ing of the policy, although he has M'hile in bed prescribed

for some few patients (52). 8o a laborer who could work

for a few moments at a time, but not sustainedly or so as to

command any wages, was held to be totally disabled (53).

When the insured, however, is engaged in two businesses,

and insured as being so engaged, he must prove a total

disability in both; as in one case where he was insured as

a leather cutter and merchant, and had his hand hurt so

that he could not cut leather but could still sell, he was

beld not to be totally disabled within the meaning of the

policy (54). On the converse of the same principle, the

mere fact that the insured cannot attend to all of the de-

tails of his business does not amount to total disability.

Thus, where the insured was a lawyer who had sprained

his wrist so that he was prevented from writing freely,

but otherwise could attend to his work, he was held not to

be totally disabled (55).

§ 134. Loss of limbs. With reference to the loss of par-

ticular parts of the body, it is not necessary that they

should be actually severed from the body. It is sufficient

(52) Wolcott V. Insurance Co.. 55 Hun (N. Y.) 98.

(53) Grand Lodge v. Orrell, 206 111. 208.

(54) Ford v. Insurance Co., 148 Mass. 153.

(55) Assurance Co. v. Millard, 43 111. App. 148.
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if they are rendered useless. Thus, where the insured was
injured by a bullet wound in the back, so that both his legs

were paralyzed, he was allowed to recover as for a loss

of both legs (56). Some policies require ''loss by sever-

ance" in order to entitle the insured to recover. This has

been construed as applying only to the metJiod of loss, so

that if part of the hand is cut off in such a way as to

render the rest of the hand useless, this was held to be a

total loss by severance of the hand (57).

(56) Sheanon v. Insurance Co.. 77 Wis. 618.

(57) Sneck v. Insurance Co., 34 N. Y, Supp. 545.
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CHAPTER VT.

RECOVEEY AND SUBROGATION.

§ 135. Introductory. As lias alroady boon said, the

general principle of insurance may be said to be indenmity

only, not that the insured should prolH to any degree out

of the loss or transaction against which he has been in-

sured. This principle of indemnity only is particularly

applicable to marine and fire insurance. For reasons

which will be pointed out later on, it is not applicable to

life and accident insurance.

Section 1. ^Iarine Insuraitce.

§ 136. Total loss. Whore a total loss takes place in

marine insurance, no question can arise as to the amount

of recovery. The insured necessarily recovers up to the

full face of the policy, providing of course that that

amount does not exceed the amount of his actual loss. In

a valued (1) policy the amount of the recovery is definitely

settled by the face of the policy. All that the insured need

prove is that the loss took place. In the open (1) policy

the insured must prove the amount of his loss. If the

article insured is the vessel, the amount of the loss is the

value of the vessel at the beginning of the risk. If it is

the cargo that is insured, the amount of loss is measured

(1) § 3, above.
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by the actual cost of the cargo when loaded; or, if that can-

not be ascertained, by the actual cost of the cargo ashore

plus what it would cost to load it. If it is the freight that

is insured, the amount of recovery equals the gross

charges for the freight with no deduction for the cost of

transportation. The same principles for estimating loss

apply as well in the case of a constructive loss (2) assum-

ing that the facts are suflficient to justify an abandonment
on the part of the insured.

§ 137. Partial loss. In the case of a partial loss, ma-
rine insurance has one doctrine that is peculiar to it, and
that is the doctrine of co-insurance between the insurer

and the insured, the general principle being that the in-

surer contributes to the partial loss only in the ratio that

the amount of insurance bears to the total value. Thus,
suppose a vessel is worth $50,000, is insured for $30,000,

and there is a $5,000 loss. This is of course a loss of one-

tenth of the actual value of the vessel, and the insurer

pays the same proportion of tliat loss that $30,000 bears
to $50,000, that is to say, three-fifths of $5,000. In other
words, with marine insurance, if the insured wants to get
full indemnity for partial loss, it is necessary to have the
property insured for its full value. This principle applies

to insurance of vessel, or cargo, or freight.

Section 2. Fire Insurance.

§ 138. Open policy: Total loss. Where the owner of
property has it totally destroyed by fire, the general prin-
ciple is that if the policy is open, the value of the property

(2) §105. aboFa
Vol. vn—2»
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at the time of the fire determines the amount of recovery,

it of course under no circumstances exceeding: the face of

the policy. On this general principle, however, various

applications and modifications have been made according

to the nature of the i)roi)rrty insured.

§ 139. Same: Staple articles. If the property insured

is personal property that has a regularly established

market value the case presents no difficulty. Obviously,

under those circumstances, what the insured is out is rep-

resented by the market value of the i)roperty insured, at

the time and place of loss. This rule is well settled. It

has been applied for example in the case of tlie loss of

groceries, dT*y-goods, hiinber, bair^inir, Mnd to])acco (3).

§ 140. Same: Articles owned by manufacturer. It is

immaterial in this class of cases that the insured also man-

ufactures the goods that have been destroyed. He can

nevertheless recover the market value of them. Tliis point

was well discussed in a recent Michigan case. In that

case the insured was a manufacturer of lumber and owned

his own forest and mill. The policy which was in the New

York Standard form, provided, among other things, that

the amount of recovery should "in no event exceed what

it would then cost the insured to repair or replace the

same." The court said: "We think the word 'then' is

significant and must be given weight in determining the

true intent and meaning of the contract. If defendant's

theory of construction be adopted, the word 'then' must

(3) Huckins v. Insurance Co.. 31 N, H. 238; Fowler v. Insurance

Co., 74 N. C. 89; Assurance Co. v. Studebaker. 124 Ind. 176; Insurance

Co. V. Cannon, 19 Tex. Civ. App. 305 ; Boyd v. Insurance Co., Ill N. C.

372.
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be dropped out and the contract construed as intending to

give to the insurance company the benefit of the time it

would take the insured to replace it or reproduce it. . .

Clearly it [the contract] means just what it says, 'what

it would then cost the insured to replace it' and not what

it would cost the insured to cut from his own stumpage,

manufacture lumber at his own mill, and replace after the

delay of cutting, also sawing, piling in the yards, etc. We
are unable to agree with the learned counsel for the de-

fendant that the contract is to be construed any differ-

ently in this case than though the plaintiff had no stump-

age of his own and no mill by which he could manufacture

lumber. It means that the plaintiff had the right, on the

date of the fire to recover from the defendant such an

amount of money as it would cost to replace the lumber,

or, in other words, the market value of the lumber at the

date of the fire ''(4).

§141. Same: Realty. With realty the value obviously

cannot be the market value. In the first place the market

value of the building is always necessarily so involved

with the value of the land that it is impossible to separate

them and say how much each is worth alone. In the sec-

ond place, to adopt the market value as the measure of

recovery would be plainly unfair in many cases, and this

unfairness might work either against the insured or

against the insurance company, Tlius, suppose a lonely

farm house was insured, substantial and perfectly satis-

factory as a home, but so situated that no one would want

to buy it. Clearly the insured ought not to be confined to

(4) Mitchell V. Insurance Co., 92 Mich, 594.



364 INSURANCE

a mere nominal sum in his recovery, but such would be

the result if the market value were taken as the measure

of damage. On the other hand, suppose the insured owns

an extremely cheap tenement house in an extremely desir-

able locality, so that he is deriving large rents from it. In

such a case, the market value of that tenement might be

very much more than what it would cost to replace it, and

yet plainly, under those circumstances, the company

ought not to be held for the larger amount. For these and

other reasons, the rule has been generally established,

with regard to real estate, that the insured recovers the

value of the property at the time and place of the fire.

Tlie estimation of this must necessarily rest in the sound

judgment of the jury. A helpful test is to ascertain what

it would cost to replace the building destroyed, less the

depreciation of the building at the tune of the fire from

wear and tear (5).

§ 142. Same: Non-staple articles. Tn the case of chat-

tels having no market value the situation is analogous to

that of real estate. Take for example household furnish-

ings. They are clearly worth more to the owner than what

a second-hand dealer would give for them, and the jury

must bear that fact in mind in determining the amount

of recovery (6). The same principle has been applied to

the case of a valuable thorough-bred stallion.

§ 143. Valued policies. In the case of a valued policy

(7), if there is a total loss the owner does not need to

(5) Insurance Co. v. Taylor, 14 Colo. 499.

(6) Fire Office v. Ayerst, 37 Neb. 184.

(7) §3, above.
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prove the value of the property, but recovers the amount

that has been agreed upon in the policy as being the value

of the property insured. The advantage of this for the

insured is that it renders his recovery safe and certain,

just as soon as he establishes the fact that the fire took

place. The advantages and simplicity of this situation

have appealed so strongly to many state legislatures that

they have passed acts providing, that, in the case of in-

surance of realty where there is a total loss, all policies

shall be deemed to be valued policies. It is to be noted

that this applies only to insurance of realty, and only in

the case of a total loss. A loss is deemed to be total when

the property is so far destroyed that a reasonable, prudent

owner would prefer to tear down rather than attempt to

repair what is left standing (8). These valued policy

statutes have a far-reaching incidental effect in an-

nulling several of the most common clauses found in in-

surance policies. It has been held that the purpose of

the statute is so far a matter of public policy that the

benefit of it cannot be waived by the parties, no matter

how clear the intention may be to have the policy not

valued. From this it follows that an agreement that the

company shall pay the ''actual value" of the property de-

stroyed is of no effect (9). The same result follows as to

the clause providing that the amount of the loss shall be

arbitrated. It has also been held that a clause giving

the company the right to rebuild is nullified by the valued

policy statute, for the reason that, if rebuilding would cost

(8) Insurance Co. v. Mclntyre, 90 Tex. 170.

(9) Reilly v. Insurance Co., 43 Wis. 449; Insurance Co. v. Leslie.

47 Ohio St. 409.
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less than the value of the property at the time of the fire,

that is an indirect evasion of the statute; and, if the re-

building would cost as much as the value of the property

at the time of the fire, then there is no reason for rebuild-

ing rather than paying ( 10)

.

§ 144. Partial loss. In partial loss tlie principle of

co-insurance as it exists in marine insurance, was decided

at an early date to have no application to fire insurance.

The insured recovers in full for his partial loss, regardless

of the ratio between the amount of insurance and the value

of the property, until he has recovered up to the whole

amount covered by the policy; provided, of course, as al-

ways, that that does not exceed the amount of the loss

(11). Policies some times contain a clause providing that

the company is not to be liable for more than a stated per

centage (frequently two-thirds) of the loss, the effect of

such a clause being to make the parties co-insurers in that

same proportion.

§ 145. General ownership subject to outstanding inter-

ests. Tlius far, on the question of the amount of recovery,

we have been considering cases where only one person

is interested in the property insured. There may, how-

ever, well be cases in which the insured is not the only

one with an interest in the property. These cases may be

either of two kinds. The interest of the insured, although

not the only one, may be indefinite so far as the exact

value is concerned, or it may be definite, and these of

course require separate examination. Suppose A owns

(lOj insurance Co. v. Levy, 12 Tex. Civ. App. 45.

(11) Nicolet V. Insurance Co., 3 La. 366.
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a building and B has a mechanic's lien on that building

for $3000. Tliere are now two interests in the building.

Supf)ose A takes out a policy and the building bums. How
much can A recover? Clearly he is still the owner of the

building and just as clearly the ultimate loss as between

himself and B will fall on A. So, irros]iective of the extent

of B's lien, A can still recover the full value of the build-

ing insured (12), The same princi])le applies if B, in-

stead of being a lienholder, is a mortgagee, and for the

same reason. So, if A, after mortgaging to B, gives a

second mortgage to C, A is still the owner of the building

—the one on whom the loss will ultimately fall—and con-

sequently he can still recover up to the full value of the

building. So, even, it has been hold, if A's equity of re-

demption has been sold, but he still has a period within

which to redeem from the purchaser at the sale (13).

Another case that illustrates the same principle is this:

Suppose B agrees in writing with A to buy A's house and

lot. As between A and B, B is now tlie real owner of the

l^roperty. Even though the house is burned, A can still

tender him a deed and comj-)©! him to pay the full value.

A's only interest in the premises is for the unpaid pur-

chase price, if any. It will be seen, therefore, that this

situation is in its essence like the situation of mortgagor

and mortgagee, B now occupying substantially the posi-

tion of mortgagor and A that of mortgagee. It is well set-

tled that under these circumstances B may insure for the

full value of the property and recover in case of loss (14).

(12) Foley v. Insurnnco Co., ir>2 N. Y. 131.

(13) StroiiK V. Insurance Co., 10 Pick. (Mass.) 40.

(14) Insurance Co. v. Tyler, 16 Wend. (N. Y.) 386.
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§ 146. Limited interests not definitely measurable. A
Bomewhat different group of cases to which the same prin-

ciple has been applied is this : Suppose A is a widow, who
has a dower interest for her life in the property in ques-

tion, and then the property is to go to X, her child. Under
these circumstances A is for the present the owner of

the property. If the house as a structure is worth $10,000,

it cannot be said with certainty that, if it is destroyed,

anything less than $10,000 will indemnify A; and, if her

policy is for that amount, it is generally held that she can

recover in full (15). This case illustrates very clearly

the fundamental doctrine of insurance law, that, what is

insured, is by the terms of the policy, the property and
not the interest of the insured. The language of the

policy (16) is ''against all direct loss or damage by fire

. . . to the following described property." The posi-

tion that the insured takes, and in which he has been sus-

tained by the courts, is that the language of his policy is

clear; that he has satisfied the requirements of an in-

surable interest (17) and that, because of the indefinite

extent of his interest, it cannot be said that he is getting

more than indemnity in getting the full value of the prop-

erty insured. This doctrine was perhaps even more strik-

ingly illustrated in the following case: A, the insured, was
the owner of a building which stood on leased ground, and
his lease of the ground had only a short time to run.

The building was destroyed by fire, and A was allowed
to recover the full value of the building. The court

(15) Merrett v. Insurance Co., 42 Iowa, 11.
(16) App. E, 1. 4.

(17) §§ 9-11, above.
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rested its decision upon the grounds above mentioned

(18).

§ 147. Limited interests definitely measurable: Liens.

Let us pass now to the second kind of limited interests,

namely those which can be exactly measured. Take the

reverse of the case already considered. Suppose A owns a
house woi-th $10,000 and B has a mechanic's lien or a

mortgage upon it for $3000. As has already been said, A
clearly has an insurable interest as owner and can re-

cover as such. Clearly B also has an insurable interest

(19). Suppose B does insure and the house is totally de-

stroyed, but the land, which is covered also by the mort-

gage or the lien, is alone enough to satisfy that mortgage
or lien, or suppose that A is personally good for the amount
of B's claim. Can B, under these circumstances, recover
from the company when it may be said that in one sense

he has suffered no loss? It is well established that he can,

and the reason is the fundamental doctrine already re-

ferred to, that what is insured is the property, and not
the interest of the insured or the solvency of the mortgagor.
And the same principle applies where there is only a par-
tial destruction of the house, providing the amount of

damage equals $3000 (20). The same principle is illus-

trated on facts verj- different from those last considered.

Suppose A owns a house and lot worth $10,000. He gives
a first mortgage to B for $7,000 and a second mortgage to
C for $5000. C takes out a policy for $5000, the property

(18) Laurent v. Insurance Co., 1 Hal] (N. Y.) 41
(19) §§9-11. above.

(20) Insurance Co. v. Insurance Co., 5.5 N. T. 343.
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is totally destroyed, and A is insolvent. C can recov^

his $5000 from the company, although it is clear that he

could not get it out of the property or out of A. Of course

this principle that what is insured is property and not the

interest, and that consequently the insured may recover

with reference to the injury to the property and not with

reference to the injury to his interest, is limited by the

equally fundamental proposition that in no case can the

insured recover more than what will indemnify him. Thus,

in the case last given, if B, the first mortgagee for $7000,

had taken out a policy for $8000, and the property had

been totally destroyed, it is clear that B could not re-

cover more than the $7000, which would fully indemnify

him; and it would be useless for him to argue that the

total value of the property destroyed was greater than

that. In other words, the principle with reference to lien-

ors, mortgagees, and other persons with definitely lim-

ited interests, is well stated in a leading United States

case as follows: **One who has a mechanic's lien on the

property, by virtue of a contract with the owner, has an

equal insurable interest, limited only by the value of the

property and the amount of his claim" (21).

§ 148. Same: Vendor and vendee. As a matter of

strict logic one would expect, following the principles al-

ready considered, that, in the case of vendor and vendee,

the vendor could recover on a policy no more than the un-

paid balance of his claim against the vendee, and this re-

gardless of the amount for which his policy was issued.

In fact, the very decided weight of authority in this coun-

(21) Insurance Co. v. Stinson, 103 U. S. 25.
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try seems to be that the vendor may recover for the full

value of the property insured, and, after deducting enough

to satisfy himself, he must turn over the balance to the

vendee to aid in indemnifying him (22). The reason for

this doctrine will be explained later (§154). The same

principle is applied in some jurisdictions in the case of

insurance by a life tenant (23). The same principle has

also been applied to a warehouseman taking out insurance

on property stored with him. He may recover the full

amount and hold the sum so recovered as trustee for the

various depositors (24).

§ 149. Co-insurance. Suppose A owned property

worth $15,000, and he took out three policies in three dif-

ferent companies, each for $5000, and then suffered a

$3000 loss. He can clearly recover his $3000 from any one

of the three companies that he chooses. He cannot re-

cover more, because of the principle of indemnity only.

The company from which he recovers will then proceed

against the other companies to compel them to pay their

respective proportion of the loss, so that it will ultimately

rest on all three. To do away with this circuitous method

of adjusting the respective rights of the parties, the poli-

cies today almost always contain a clause providing that

the company shall not be liable for a greater proportion of

any loss, than the amount insured by that policy shall

bear to the whole amount of insurance taken out on the

property (25). Where all policies cover the same prop'

(22) Insurance Co. v, Updegraff. 21 Pa. 513.

(23) Welch V. Assurance Co., 151 Pa. 607.

(24) Waters v. Insurance Co., 5 E. & B. 870.

(25) App. E, 11. 197-200.
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erty, or where the loss exceeds the total amount carried

on all the policies, no difficulty arises. Plowever, very

considerable difficulty arises in a case like this: Suppose

the insured is a retail store keei->er. He has one policy

on the building and contents, one policy on the contents in

general, and one policy on dry goods alone; and there

is a partial loss on the dry goods alone. There is much

difficulty as a matter of mathematics in adjusting the loss

under these circumstances so as to comply with the pro-

portionate clause of the policy, and the courts have

worked out the case in various ways. Questions of this

kind, however, are generally settled by adjusters for the

various companies between themselves (26).

§ 150. Subrogation to tort rights. Tlie doctrine of sub-

rogation is a very important one in both marine and fire

insurance. It may be most easily explained by an illus-

tration. Suppose A owns a house worth $10,000, insured

for its full value. Suppose the house is burned by the

negligent act of X, a third person. Clearly A can say to

the insurance company: '*My property has been destroyed

by fire; you insured me against that kind of loss, and that

loss has occurred; your obligation now is to pay.'' And
clearly the company must pay. Suppose, now, after A
has collected from the company, he sues X for the wrong

done in wrongfully burning the house. Clearly A can ob-

tain judgment against X for $10,000, and, if X is solvent,

recover that amount from him. If that is done, the total

effect of the transaction is that A has lost a $10,000 house,

(26) See at length on this point, Griswold's Fire Underwriters'
Text Book (1st ed.), pp. 630-685, 706-746.
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but has collected $20,000, so that in the long mn, so far

from the destruction of the house being a loss to him, it

has been an actual profit. It is equally clear that, just as

soon as A recovers the $10,000 from the insurance com-
pany, the one who was really damaged by the wrongful

act of X was not A, who has now been made whole, but

the insurance company, who was obliged to make him
whole. Further than this, it would obviously be bad
public policy to allow A to keep the whole $20,000, for, if

that were the law, it would be for his advantage not to

safeguard his property but to neglect it. For these rea-

sons, an English case over a hundred and fifty years ago

(27) laid down the law that, when the company pays under

these circumstances, it is entitled to stand in the shoes

of the insured and to pursue against the wrong doer all

rights that the insured acquired against him by the act

which has brought about the loss. Or, as the doctrine

is technically put, the insurance company, on payment
of the amount of the policy, is subrogated to the rights of

the insured. This is also well-established law in this

country.

§ 151. Same: Independent of order of procedure. So
salutary a rule as the foregoing should not and does not

depend on the order of procedure. The insured may, if he
wishes, proceed against the company, and then it, after

paying, proceed against the tort feasor; or, the insured
may, if he pleases, proceed against the tort feasor, in which
case he can not proceed against the company. For the
same reason, if the insured releases his claim against the

(27) Randal r. C»ckran, 1 Ves. Sr. 98.
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tort feasor, so that the company on paying the policy and

attempting to enforce the claim against the tort feasor

would be met by the release, then the insured loses his

right of recovery against the company to the extent that

he has prejudiced it by his release of the tort feasor (28).

Another and different illustration of this same principle

of subrogation is the following case: A was a farmer who

took out an insurance policy on his hay, which was bunied

by a railroad. A collected his claim from the railroad

and then presented his claim on the policy to the insur-

ance company. The insurance company paid him and

then, attempting to sue the railroad, found that A had al-

ready collected from it. Under these circumstances, the

insurance company was allowed to recover from A the

amount that had been paid him on the policy (29). On the

other hand, if the wrong doer settles with the insured,

knowing at the time that the latter has already collected

from the insurance company so that the company is al-

ready in equity the owner of the claim for damages, the

release acquired by the tort feasor from the insured will

be no defense to an action by the company; for the rea-

son that, at the time the tort feasor bought his release

from the insured, he knew that the insured had no right

to the claim (30).

Policies nowadays very frequently provide in so many

words that the company shall be subrogated to the rights

of the insured against the wrong doer, and also frequently

further require the insured to assign to the company any

(28) Insurance Co. v. Storrow, 5 Paige (N. Y.) 285.

(29) Insurance Co. v. Weller, 98 Iowa. 731.

(30) Hart V. Railroad Co., 13 Mete. (Mass.) 99.



RECOVEEY AND SUBEOGATION 375

claim that lie may have against the wrong doer arising

out of the act causing the injuiy to the property insured

(31). This language would seem to add little or nothing

to the substantial rights of the company.

§152. Subrogation against carriers. The general

principles of subrogation apply as well against common

carriers as elsewhere. Hence, where the insured ships

goods by a railroad and they are burned, so that the rail-

road becomes liable therefor, and he then collects from the

insurance company, the company can in turn sue the rail-

road (32). To meet this situation, the railroad companies

at an early date began to insert this clause in the bills of

lading: ''The railroad shall have the benefit of any in-

surance that may be taken out upon the goods covered by

this bill of lading." Now it must be noticed that, while,

as already said, the insurance company is subrogated to

the rights that the insured has, it gets no larger rights

than he had. Consequently, if at the verj^ moment of the

wrong complained of, the right of the insured was limited

by a contract between himself and the wrong doer, the

insurance company on payment can get only this limited

right. Hence, in this case, if the company after paying

the insured tries to sue the railroad company, it finds

itself met by the fact that the insured has put himself by

contract in such a position that, if he had collected from

the company, he could not sue the railroad, and conse-

quently the company can get no larger right. This prin-

ciple is perfectly well established as a matter of decision,

(31) App. E, 1. 207.

(32) HaU V. Railroad Co., 13 Wall. (U. S.) 367.
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and it is immaterial whether the policy was taken out bo-

fore the bill of lading (33) or vice versa (34). In other

words, the effect of this clause in the bill of lading is to

make the insurance taken out by the insured oi)erate; first,

for his benefit; and secondly for the benefit of the railroad,

so that the loss falls ultimately on the shoulders of the in-

surance company, and it has no method of shifting it upon

the railroad.

To meet this situation various clauses have in turn been

adopted by the insurance companies. Thus, in one case,

A, the shipper, took out an insurance policy which pro-

vided as follows: ''In wise of any agreement or act

whereby any right of recovery is released or lost, which

would on payment of loss by this company belong to it,

except for such agreement or act, or in case this insurance

is made for the carrier of the property, the company shall

not be bound to pay the loss" (35). In another ca.se a

policy had this clause: ** Warranted that this insurance

shall not enure to the benefit of any carrier" (3G). The

result of course of these clauses is to prevent the insured

from recovering against the insurance company, if his bill

of lading contains a clause such as that noted above, since,

by the very terms of the policy, the validity of the policy

is conditioned on there being no such agreement. On the

other hand, of course, the insured still has his right of re-

covery against the carrier (37).

(33) Inman v. Railway Co., 129 U. S. 128.

(34) Insurance Co. v. Transportation Co., 117 U. S. 312.

(35) Fayerweather v. Insurance Co.. 118 N. Y. 324.

(36) Insurance Co. v. Easton. 73 Tex. 107.

(37) Inman v. Railway Co., 129 U. S. 128.
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§153. Subrogation tx) contract rights. Suppose A owns
a house worth $10,000 and gives a mortgage to B for

$7000, and B takes out an insurance policy as mortgagee.
Suppose then the property is totally destroyed and B re-

covers the $7000 from the insurance company. Ought the

company, on payment of B's claim to be subrogated to

B's mortgage right as against A? There is clearly a dif-

ference between this case and the case which we have
just been considering. In that case there was a direct con-

nection between the loss s,uffered by the company in pay-
ment of the claim and the wrongful act of the tort feasor,

against whom they ask the subrogation right. Here there
is no such relation. The argument against allowing sub-
rogation in tliis case was well stated in a Massachusetts
case in the middle of the last century, as follows:

**But it is said, and in this certainly lies the strength
of the argument, that it would be inequitable for the mort-
gagee first to recover a total loss from the underwi-iters,

and afterwards to recover the full amount of his debt
from the mortgagor, to his own use. It would be, as it is

said, to receive a double satisfaction. This is plausible,

and requires consideration; let us examine it. Is it a
double satisfaction for the same thing, the same debt or
duty?

''The case supposed is this: A man makes a loan of
money, and takes a bond and mortgage for security. Say
the loan is for ten years. He gets insurance on his own in-

terest, as mortgagee. At the expiration of seven years the

buildings are burnt down; he claims and recovers a loss to

the amount insured, being equal to the greater part of his
Vol. viK^ar. •^



378 INSUKANX'E

debt. He afterwards receives the amount of his debt

from the mortgagor, and discharges his mortgage. lU\s

he received a double satisfaction for one and tiie siuue

debt?

"He may surely recover of the mortgagor, because he

is his debtor and on good consideration has contracteil to

pay. The money rcccivo<l from the underwriters was not

a payment of his debt; there was no privity between the

mortgagor and the undenvriters; he had not contracted

with tliom to pay it for him, on any contingency; he had

paid them nothing for so doing. They did not pay l)e-

cause the mortgagor owed it; but be<'ause they had bound

themselves, in the event which has liappened, to pay a

certain sum to the mortgagee.

"But the mortgagee, when he claims of the underwriters,

does not claim the same debt. He claims a sum of money
due to him upon a distinct and independent contract, upon
la consideration, paid by himself, that upon a certain event,

to wit, the burning of a particular house, they will pay him
a sum of money expressed. Taking the risk or remoteness

of the contingency into consideration (in other words, the

computed chances of loss), the premium paid and the

sum to be received are intended to be, and in theon- of

law are, precisely equivalent. He then pays the whole con-

sideration, for a contract made without fraud or imposi-

tion; the terms are equal, and precisely understood by both
parties. It is in no sense the same debt. It is another
and distinct debt, arising on a distinct contract, made
with another party, upon a separate and distinct consid-

eration paid by himself. The argument opposed to this
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view seems to assume that it would be inequitable, be-

cause the creditor seems to be getting a large sum for a

very small one. This may be true of any insurance. A

man gets $1000 insured for $5 for one year, and the build-

ing is burnt within the year; he gets $1000 for $5. This

is because, by experience and computation, it is found

that the chances are only one in two hundred that the

house will be burnt in any one year, and the premium is

equal to the chance of loss. But suppose-for in order to

test a principle we may put a strong case- suppose the

debt ha.s been running for twenty years, and the premium

is at five per cent, the creditor may pay a sum equal to

the whole debt, in i)remiums and yet never receive a dol-

lar of it from either of the other parties. Not from the

under^^'riters, for the contingency has not happened, and

there has been no loss by fire; nor from the debtor, be-

cause, not having authorized the insurance at his expense,

he is not liable for the premiums paid.

"What, then, is there ineciuitable, on the part of the

mortgagee towards either party, in holding both sums!

They are both due upon valid contracts with him, made

upon adequate considerations paid by himself. 'Hiere is

nothing inecjuitable to the debtor, for he pays no more

than he originally received, in money loaned; nor to the

unterwriter, for he has only paid upon a risk voluntarily

taken, for which he was paid by the mortgagee a full and

satisfactory equivalent" (38).

§ 154. Same: Practical considerations. While it is im-

possible as a matter of logic to deny the force and cor-

(38) King V. Influrance Co., 7 Cush. (Mass.) 1.
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rectness of this reasoning there are nevertheless strong

reasons of policy against it. If the mortgagee can recover

on his policy contract from the insurance company, anl

also on his mortgage contract from the mortgagor, it is

obvious that he has an extremely strong incentive to

cause the property to ])e burned, and no incentive the other

way. These reasons have led most courts in this country

to apply the doctrine of subrogation to this class of cases,

and to hold that, -where the mortgagee lias recovered from

the insurance company, the company is then subrogated

to his rights as against the mortgagor (39). This doctrine

has since been declared by statute, even in Massachusetts.

However, this result is not entirely satisfactory-. Tlie com-

pany collects premiums on the theor>' that it is to stand

the total loss, and, regardless of any question of subro-

gation, it retains those premiums. Consecpiontly, if the

mortgagor is solvent, the ultimate loss falls entirely upon

him, and the insurance company has the premiums col-

lected by it as a clear profit. The unfairness of this has

induced many courts, in the analogous case of vendor and

vendee, to refuse to apply the doctrine of subrogation,

and to hold that, where the vendor has insurance and col-

lects the face of the policy, he holds any sum, beyond what

may be necessary to reimburse him for the balance due

from the vendee, as trustee for the benefit of the vendee.

The consequence of this doctrine of course is that the loss

falls ultimately npon the company, which has been col-

lecting premiums as pajTuent for taking just that chance

(39) Kernochan v. Insurance Co., 5 Duer (N. T.) 1.
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(40). Of course, if the vendor states in his policy that it

is to cover both the interests of himself and the vendee,

there is not the slightest reason for objection to this doc-

trine, and this would be equally true in the case of insur-

ance by the mortgagee, if he intends in fact to cover the in-

terest of the mortgagor (41). In cases, however, where

there is no such intention on the part of the vendor, to

allow him under those circumstances to recover more than

enough to indemnify him and then as to the balance to

hold him as trustee for the vendee, is a pure fiction on

the part of the courts, indulged in by them to accomplish

what seems more nearly substantial justice.

Section 3. Life and Accident Insurance.

§ 155. Not contracts of indemnity. Life and accident

insurance dilTer materially in one respect from fire and

marine insurance. Tliey are not contracts of indemnity.

The courts have given as a reason for this difference, al-

though it is perhaps not a very satisfactory one, that it

is impossible to indemnify for the loss of life or limb, and

that the only purpose of the policy is to bind the insurer

to pay a certain amount upon the happening of the con-

tingency provided for. Be the reason what it may, the

law is well settled that these polir^ies are merely agree-

ments to pay on the happening of the contingency, and

that no question can be raised as to the amount of the

damage actually suffered by the insured. This is strik-

ingly illustrated in the case where a creditor takes out,

(40) Insurance Co. v. I'lidegraCf, 21 Pa. 513. See also, 9 14S, above.

{41> Insurance Co. v. Race, 142 lU. 338.
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as he may (42), an insurance policy on the life of his

debtor, the debt is paid, and the fonner debtor tlu'ii <lie8.

It is generally held that the creditor can still recover the

full amount of the policy (43). Some courts, however,

hold in this kind of a case, tliat the creditor can retain

only sufficient to reimburse him and any balance goes

to the estate of the deceased (44). If the premium in these

latter cases has been paid by the debtor, or has bei'U

charged up against him, so that it is really his policy, the

result reached by the last mentioned courts would seem

sound. Otherwise the fonner view seems preferable.

§ 156. Doctrine of subrogation inapplicable. Witli

both life and accident insurance it ne<»essarily follows,

from the princi])le that they are not contracts of indemnity

that there can be no (juestion of double recovery and hence,

in the lack of stipulations to the contrarj' in the policy, or

of fraud, the insured may recover from all the companies

insuring him. From the same general ])rinciples, it also

follows that the doctrine of subrogation has no place in

these branches of insurance law.

(42) §12, above.

(43) Amick v. Butler. Ill Ind. .'7S.

(44) Tate v. Building Assn.. 97 Va. 74.
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CHAPTER I

THE BUSINESS OF B/VNKINO

§ 1. What is meant by banking. Banking is a busi-

ness, and any person, natural or artificial, who habitually

conducts a business the principal features of which are

the transaction of some or all of the incidents of bank-

ing is properly designated a banker, but a single or even

several isolated transactions precisely similar to those

which make up the daily items of a banking business

will not constitute one a banker. For example, one of

the ordinar>^ transactions of a bank is to loan money, tak-

ing the boiTOwer's note for its repa\Tnent. Individuals

habitually make loans of money and take precisely similar
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paper. Tlie most important part of a bank's business

is borrowing, but many people habitually borrow. Many

persons may, and most business men occasionally do, ac-

cept deposits of money agreeing to liold them to the order

of the depositors, but the bank deposit is peculiar. In

legal effect it is a loan (1). Many men buy or sell notes.

Hotels are obliged to receive deposits of money or articles

for safe keeping. All these are ordinary- things with

banks. What then occasions the name Banking and en-

titles or compels the treatment of the person to bo treated

as a banker!

In plain words it is as we shall see the making of all

of these the habitual business at an established place of

business, which makes a bank and constitutes banking (2).

§2. Same: The different kinds of banks. Before ex-

amining these subjects in detail it may aid the under-

standing to point out the various kinds of banks.

A private bank is one conducted by an individual or

partnership.

A state bank is one conducted by a state or by a cor-

poration under a state charter.

A national bank is always a corjooration and all na-

tional banks operate under the same charter, the same

law, and the same rules (2a) and regulations. These are

all instrumentalities of the United States by means of

(1) Marine Bank v. Fulton Bank, 2 Wall. 252; Straus v. Baak,

122 N. T 3S2.

(2) American Loan Assn. v. Levy, 33 La. Ann. 1203. See Auten v.

U. S. Nat Bank, 174 U. S. 125 ; Wyman v. Wallace, 201 U. S. 230.

(2a) State law as such is not allowed to govern the operation or

business of National banks. Yates v. Jones Nat, Bank, 206 U. S. 15&
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which the constitutional power to borrow money and

regulate the value thereof is in part exercised.

§ 3. Same: Sources of their power. The three kind»

of banks above enumerated are all alike subject to regula-

tions, but each derives its title or authority from a dif-

ferent source. The private banker operates under the

common law right to contract, except so far as constitu-

tional laws restrain or regulate his business. The state

banks derive authority from the state. The national

banks are the creation of the national government and

while they exercise many of the same powers exercised

by the others they possess other important special privi-

leges, franchises, and exemptions.

§ 4. Trust companies. A trust company properly so

called is quite a different thing though they do commonly

carr}^ on some of the ordinarj^ features of banking. This

is easily understood when we remember that much of the

business of banking can be done without special authority,

as will be explained further on.

§5. Banks of issue. Formerly private banks and

state banks were in the habit of issuing promises to pay

the bearer of a biU the sum mdicated. They were called

''bills of credit" (3), and passed from hand to hand as

money; but the national tax of ten per cent on these de-

stroyed the practice (4)

.

§5a. Savings banks. A sa^^ngs bank is, strictly speak-

ing, not a commercial bank, for the pure savings bank

receives deposits to be invested for the benefit of the

(3) Briscoe v. Bank of Kentucky, 11 Pet. 257.

(4) Veazie Bank v. Fenno, 8 Wall. 533.
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depositors. A savings bank has neither circulation,

checks, drafts, certificates of deposit, or exchange. It is a

trustee and not a bank in strict legal parlance. "\Miere

a so-called savings bank has capital and is conducted

for profit, permitting its depositors to check out, although

it is done upon a pass-book, which perfonns a double office

of a certificate of deposit and its return, as a check or

draft, the institution must be termed a bank (5).

§ 6. Nature of banking business. Tlie ordinary busi-

ness of banking is conducted almost, if not entirely, by

the use of commercial paper as evidence of each transac-

tion. The most common forms of these are (besides or-

dinary negotiable paper in general use) commercial paper

or contracts peculiarly associated with banking, namely,

certificates of deposit, checks, cashier's checks, certified

checks, bank drafts, pass-books, and bank-books, which,

when duly and lawfully issued pass current as money.

Banking is, therefore, in its peculiar incidents, a depart-

ment of the law-merchant, subdivision contracts. By
whom conducted, whether by a private individual, part-

nership, or firm, is a minor incident. It does not change

its nature by reason of the person by whom it is conducted,

whether the person be an individual, a partnership or a

corporation.

Banking has always been regarded as a common law-

right; that is of common right, subject, of course, to regu-

lation by law upon the same principle as other public

businesses, for the business is one so intimatelv associated

(5) Oulton V. German Sav. Soc, 17 Wall. 109; Louisiana v.

Louisiana Sav, Co., 12 La. 572; McCaskell v. Savings Bank, 60 Ck>nn.

310.
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with the security of the public credit that it is every-

where regarded as a public business, or as it is technically

expressed publici juris and this is not inconsistent with

the proposition that ordinary banking is of common

right (6).

§ 7. Definition of a bank. A bank is an appellation

indicating both the place of business and the character

of the business. A banker has been defined as ''one who

keeps a place for the traffic in money; who there receives

it from others, and keeps it with his own, using the whole

fund as his own, or remits it at request to other places;

who repays it at the will and call of his customer; who

furnishes money to others on the discount of their obliga-

tions, or on securities brought by them; and who buys

and sells bills of exchange. To these is sometimes added

the issuing of his notes to pass as money, when allowed

by law to do so*' (7). The peculiarities of the business

which distinguish it from other business consist not so

much in the elemental transactions as in the manner of

their mingling. Attempts at definition have not been

particularly happy in producing a definition not subject

to some criticism as a definition, e. g., the definition quoted

above, leaves wholly out of view the paramount idea

of banking as hereinafter mentioned. Likewise, the enu-

meration of the things which may be done in the course

of conducting a banking business and which also may be

done apart from it, does not aid us in the least to under-

(6) Freund. Police Power, sec. 400-1 ; Meadowcroft v. Peo, 163 IlL

56; State v. Hastings. 12 Wis. 47.

(7) People V. Doty, 80 N. Y. 225.
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stand what is meant by banking; that is, does not bring

out the characteristic features which cause a business to

te "banking" as distinguished from a trust company,

cr a loaning company, or a savings bank, or a note broker,

cr other mercantile business. Banking is a business and

is not predicable of a single transaction or of an oc-

casional casual transaction similar to banking transac-

tions but incident to trade and commerce.

§ 8. Same: Federal revenue law. The statutory defini-

tion in the Federal Revenue hnv brings out the first es-

sential idea involved in defining banking, namely, "hav-

ing a place of business where credits are opened by the de-

posit or collection of money or currency, subject to be

paid or remitted upon draft, check, or order, or where

money is advanced, or loaned, on stocks, bonds, bullion,

bills of exchange, or promissory notes," [or where such

are received for discount or sale] (8).

§ 9. Deposits are property of bank. Tlie fundamental

feature of real banking consists in receiving deposits

upon the contract implied from the custom of merchants

that the money becomes the property of the bank, while

the bank agrees that it will at any time repay the money

on demand on the order of the depositor. Tliis has been

a long-established universal doctrine (9). Other inci-

dents may and usually do accompany the fundajnental

one, but they are, in truth, incidental and not essential

to the creation of a bank.

(8) Warren v. Shook, 91 U. S- 704.

(9) Marine Bank v. Fulton Bank, Note 1, above. See Am. Loaa

Assn. V. Levy, Note 2, above; Bank v. Hughes, 17 Wend. 94; Cragie

V. Hadley, 99 N. Y. 131.
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§ 10. Relation of bank with a depositor is that of

debtor and creditor. The legal contract resulting from

the simple acts daily taking place in thousands of banks

is almost never expressed in any formal manner but the

law gives it a unifonn character and affixes definite rights

and obligations. The following from a recent case (10)

states the universal law of the commercial world.

**The general transaction between the bank and a cus-

tomer in the way of deposits to a customer's credit, «jid

drawing against the account by the customer, constitute

the relation of creditor and debtor. As is said by Mr.

Justice Davis, in delivering the opinion of the court in

National Bank of the Republic v. Millard, 10 Wall. 152,

19 L. ed. 897, in speaking of this relationship (page 155,

L. ed. p. 899)

:

" * It is an important part of the business of banking to

receive deposits; but when they are received, unless there

are stipulations to the contrary', they belong to the bank,

become part of its general funds, and can be loaned by

it as other moneys. The banker is accountable for the

deposits which he receives as a debtor, and he agrees to

discharge these debts by honoring the checks which the

depositor shall, from time to time, draw on him. The

contract between the parties is purely a legal one, and

has nothing of the nature of a trust in it. This subject

was fully discussed by Lords Cottenham, Brougham,

Lyndhurst, and Campbell in the House of Lords in the

case of Foley v. Hill, 2 H. L. Cas. 28, and they all con-

curred in the opinion that the relation between a banker

(10) Burton v. United States, 196 U. S. 2S3.
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and customer, who pays money into the bank, or to whose

credit money is placed there, is the ordinan- relation of

debtor and creditor, and does not partake of a fiduciary

character, and the great weight of American autliorities

is to the same eft'ect.'

''When a check is taken to a bank, and the bank receives

it and places the amount to the credit of a customer, the

relation of creditor and debtor between them subsists, and

it is not that of principal and agent. . . .

''The case of Cragie v. Hadley, 99 N. Y. 131, 52 Am.

Eep. 9, 1 N. E. 537, contains a statement of the rule as

follows, per Andrews, Chief Judge:

" 'The general doctrine that u|>on a deposit made by a

customer, in a bank, in the ordinarj- course of business,

of money, or of drafts or checks received and credited as

money, the title to the money, or to the drafts or checks,

is immediately vested in, and becomes the property of,

the bank, is not open to question. Commercial Bank v.

Hughes, 17 Wend. 94; Metropolitan Nat. Bank v. Loyd,

90 N. Y. 530. The transaction, in legal effect, is a transfer

of the money, or drafts, or checks, as the case may be,

by the customer to the bank, upon an implied contract

on the part of the latter to repay the amount of the de-

posit upon the checks of the depositor. The bank ac-

quires title to the money, drafts, or checks on an implied

agreement to pay an equivalent consideration when called

upon by the depositor in the usual course of business. '
'

'

The transaction of general deposit is in legal effect a

borrowing by the bank and a loan by the customer (11),

(11) Note 1. above.
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but there seems to be some reluctance to state this

broadly.

§ 11. Bank is not a trustee for deposits. It is some-

times said that the relation is one of trust and confidence,

but there is no other or further obligation on the banker
than his promise to repay. He is not obliged to hold

money, and in practice does not. He has unlimited dis-

cretion in reference to its investment, and is not obliged,

in the absence of statute, to keep on hand money or se-

curity to pay his depositors. In the last analysis the bank-

ing business rests on confidence in the integrity and dis-

cretion of the banker.

§ 12. Same: Criminal statutes. The frequent failure

of bimkers has led to statutes regulating the business and
fixing criminal penalties for the more common forms of

fraud practiced by bankers against customers.

It is a crime in many states, and a fraud everyrvhere,

for a banker, knowing himself to be insolvent, to accept

deposits from persons ignorant of the situation; and if

a failure follows quickly, under some circumstances

equity will treat the deposit as a trust ex maleficio and
allow the owner to reclaim the fund on the ground
that an assignee or receiver takes only the owner's

equities (12).

§13. Deposits classified. The word ''deposit" was
originally an apt word to indicate the nature of transac-

tions which constituted the business of banks, viz.: the

receipt and safe keeping of special deposits of plate or

(12) St. L. & S. F. Ry. Co. v. Johnson. 1.33 U. S. 566; Wasson v.
Hawkins. r)9 Fed. Rep. 233; Peo. v. St. Nicholas Bank. 28 N. Y. Sup.
407 : cf. Ober Sons Co. v. Cochran, 118 Ga. 396 ; 98 Am. St. 118.
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money or paper or any other thing where it was the in-

tention and understanding of both parties that the iden-

tical thing should be returned (13). Such a deposit is

to all intents and purposes a bailment (14). It has be-

come a subordinate feature of the banking business, such

deposits being now made the principal subject of the

safety deposit business (15).

The various and varied transactions between bankers

and customers, which have distinctive features of such

definiteness as to impart a different character to the

transactions and different legal consequences, are so con-

stantly recurring in the banking business that they have

given rise to a classification dependent upon the different

consequences which, by law, attach to them.

Classified according to effect, deposits are: first, those

where the title does not pass; second, such as pass the

title from the depositor to the banker and leave him a

debtor
; in other words, mere loans upon demand (16).

This classification does not indicate the characteristic

features, the presence or absence of which has the effect

of changing title; it is, therefore, of little value as a

classification. It is not strictly accurate, for in the first

instance supposed the title does not always remain in the

depositor.

(13) Morse on Banks, sec. 102 e. 183.

(14) Foster v. Essex Bank, 17 Mass. 479; Pattison v. Syracuse
Nat. Bank, 80 N. Y. 82; First National Bk. v. Graham, 100 U. S. 699;
Oulton V. German Sav. Soc, 17 Wall. 109-123.

(15) Indeed it has been made the subject of serious question
whether a corporation with banking power had implied power to re-
ceive special deposits. Foster v. Essex Bank ; Pattison v. Syracuse Nat.
Bk., Note 14, above.

(16) Marine Bank v. Fulton Bank, Note 1, above; Pattison v. Syra-
cuse Nat. Bank, Note 14, above.
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Logical legal classification consists in bringing into

view the characteristic features of the transactions; thu£

formerly all banks received packages, boxes or chests

with the understanding, express or implied, to keep and

have at all times the specific thing ready for redelivery.

Later there arose the custom of establishing places where

credits might be exchanged. This necessitated the re-

ceiving of deposits which the banker might treat as his

own and pay out on the orders of his customers. In time,

and by custom, the legal effect of the transaction was to

make the money deposited, or the proceeds of the paper

discounted, the money of the banker. By this means he

accumulated his general deposit fund.

The convenience of business brought about still another

transaction which consisted of receiving money or choses

for some specific purpose other than redelivery, and not

to be made a part of the general deposit fund. This is

the specific deposit. It is frequently spoken of in opin-

ions as though it were a special deposit, but it is distin-

guishable by the fact that the preservation of the identity

of the thing is not essential, and that the banker has

some active duty other than that of a mere custodian,

and, therefore, it becomes a trust in the nature of a bail-

ment. In special and specific deposits the title does not

pass to the bank. In special deposits it does not pass

from the depositor, but in specific deposits title may pass

immediately or conditionally to the beneficiary, for

whose benefit the deposit is made (17).

(17) Crandall v. Woodhouse, 197 111. 104; Englar v. Oflfutt, 7 Md
78; First Nat. Bank v. Hummel, 14 Colo. 259.

Vol. VII—27
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With, these characteristic elements in view, definition

may be attempted.

§ 14. What is a general deposit? The appellation de-

posit effectually conceals the real nature of the transac-

tion. It is a loan by the depositor, a borrowing by the

bank under an agreement, express or implied, to pay upon

demand or upon the written order of a customer. The

legal effect is that the banker becomes the debtor of the

customer, the owner of the money, and there is no trust

relationship between the parties. Tlie banker is not a

bailee or custodian. A deposit without a qualifying

agreement or business habit is presumed to be a general

deposit (18).

§ 15. What is a specific deposit? A specific deposit is

<Dne where money or securities are deliv^ered to a bank for

some specified or particular i)ur])ose and not for entrj^ on

the general account. There is an active duty to be per-

formed by the bank in reference to the money, which con-

stitutes the banker a trustee. Title does not pass to the

banker, who remains a trustee, though the title may pass

to the beneficiary- for whose benefit the deposit is made.

This species of deposit is often confused with the special

deposit, but there is the distinction that by contempla-

tion of the parties the integrity and identity of the thing

delivered need not be preserved, but may be transformed

and transferred according to the contract of deposit (19).

The importance of this distinction will appear more

(18) Morse on Banks, sec. 186; Association v. Jacobs, 141 111. 261;
St. iiouis & C. Ry. v. Johnson, 133 U. S. 577.

(19) Morse on Banks, sees. 185. 206; Crandall v. Woodhouse.
Note 17, above.
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clearly in connection with the treatment of the equitable

doctrine of tracing trust funds, we being here concerned

only with the creation of such a specific fund (20). See

Vol. VI, Art. 3, §§91-94.

§ 16. Same: Illustration. In Cutler v. Am. Ex. Bank

(21) the plaintiffs explained to the officers of the de-

fendant bank that they wished to transmit money to their

agent. Hall, at Leadville, and deposited money with the

bank on its giving them a letter of credit to the bank of

Leadville as follows: "Your account is credited this day

$500., received from Cutler, Hall & Co., for use of J. S.

Hall." The Leadville bank failed before receiving the

money, indebted to the New York bank, which claimed

that the deposit was generaJ, and, having been placed to

the credit of the Leadville bank, became the money of the

Leadville bank, and consequently subject to the claim of

the New York bank against the Leadville bank.

Justice Gray said: **The defendant became a deposi-

tary of a fund which was, by its own agreement, devoted

to one particular purpose and to no other. . . . The

defendant became a special depositar\^ of the funds and

bound itself to retain it until drawn out under the au-

thority of the latter. . . . The form of the writing

in question is not material. ... In stating therein

that the foreign bank's account was credited with the

money, those words were controlled in their general ap-

plication and sense by the clause, that it was 'for the use

of Hair ... It evidenced a special deposit (22),

(20) Crandall v. Woodhouse, Note 17. above.

(21) 113 N. Y. r>93.

(22) The court meant a specific deposit.
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made by plaintiffs, and warranted and protected the for-

eign bank in paying the sum mentioned to Hall, upon its

production and surrender. ... As there was an ex-

press contract made with plaintiffs by defendant to

do the particular thing, the defendant must be bound by

its terms and legal effect. . . . The compact was

clear enough, and, whatever fonns the defendant went

through, they would not be allowed to change it, or to di-

vert the moneys to any other purj^ose or use. . . .

The deposit was a special one for a designated benefici-

ary, and could not be used or dedicated by the defendant

to any other purpose. . . . No system of bookkeep-

ing entries would be allowed to cause the plain agree-

ment of the parties to miscarrj-. . . . The case of

Bank v. O'Hare, 119 111. G4G, was not unlike the present

one."

§ 17. What is a special deposit? A special deposit is

the deposit of some thing capable of manual delivery,

whether it be chattel, chose or money, with the agree-

ment that the identical thing shall be held subject to the

depositor's order. In the case of money, it is not essen-

tial that the identical coin or bills be presented, but a

special fund must be established and its identity pre-

served. The depository is a mere custodian without ac-

tive duties and he is like a bailee (23).

§ 18. What are trust deposits? Another class of de-

posits sometimes confused with general or special deposits,

are those where a trustee deposits money in his own name
or as trustee. These cases do not involve the question

(23) Morse oa Banks, sees. 1^, 190.
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of whether the deposit is in form special or general, but

only the questions of ownership, identity, notice, and

tracing. The question arises where the legal representa-

tives of the trustee make claim to the fund, or where a

creditor of the trustee depositor seeks to claim the fund,

or the bank seeks to offset a claim against the trus-

tee. In such cases, where the fund is in any manner

designated as not belonging to a depositor, but is a trust

fund, it cannot be treated as the depositor's money. Al-

though the relation between the bank and its depositor

is that merely of debtor and creditor, and the balance due

on the account is only a debt, yet the question is always

open, *'To whom in equity does it beneficially belong?'*

If the money deposited belonged to a third person, and

was held by the depositor in a fiduciary capacity, its

character is not changed by being placed to his credit in

his bank account. If the circumstances, and the rela-

tions between the depositor and the bank, are such as

impart notice to the bank that the beneficial ownership

was outside of the legal title the owner may recover.

See Vol. VI, Art. 3, §§91-94 (24).

§ 19. Deposits by agents. In the absence of equities,

the ordinary- rules of agency as to undisclosed principals

(see Vol. I, Art. 3) do not apply to deposits by agents,

and unless there has been some notice and conduct which

will operate as an estoppel the banker cannot deny the title

of the depositor to the funds deposited by him.

(24) Philadelphia Bank v. Smith, 104 U. S. 54; Hemphill v.

Yerkes, 132 Pa. St 545; Manhattan Bank v. Walker, 130 U. S. 267;

Union Stock Yards Nat. Bk. v. Gillespie, 137 U. S. 411.
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§ 20, Deposits for collection. A deposit for collec-

tion, so-called, is not in its inception, nor, in fact, until

its completion, in any sense within the three forms above

described, but when the fund is received from the collec-

tion it depends upon the contract as to whether it Shall

become a deposit of any class or be immediately re-

mitted; so that contradictory expressions found in decis-

ions will generally be traced to misconception of distinct

things (25) ; that is, the agency for collection, and the

authority to make disposition of the fund collected, are

distinct. The former is a distinct branch of the banking

business and might well be treated as no part of it.

§ 21. Bankers as collectors. It is a very common
practice to indorse checks or drafts to the home bank

''for collection," or to draw drafts in favor of banks for

the purpose of constituting them collectors of debts. The
relation is then that of agency (26). The courts are not

in harmony as to whether the correspondent is the agent

of the bank or of the depositor (27), or as to the respon-

sibility and care required of the bank in choosing the

correspondent (28). The funds collected are, however,

(25) Morse on Banking, sec. 188; Philadelphia Nat. Bk. v. Dowd,
38 Fed. 172; Nonotuck Silk Co. v. Flanders, 87 Wis. 237; Com'l Nat'l
Bk. V. Armstrong, 148 U. S. 50; Marine Bank v. Fulton Bank, Note 1,
above

;
St. Louis v. Johnson, 2 Dillon 241, 21 Fed. Cas. 186 ; National B.

& D. Bk. V. Hubbell, 117 N. Y. 384; Indig v. Nat'l City Bk., 80 N. Y.
100; Importers & T. Nat. Bk. v. Peters, 123 N. Y. 272.

(26) Com'l Nat. Bank v. Armstrong, 39 Fed. Rep. 684; St. L. & S.
F. Ry. Co. V. Johnston, 133 U. S. 566 ; Drovers' Nat. Bank v. Provisioa
Co., 117 111. 105 ; White v. National Bank, 102 U. S. 659.

(27) See Wilson v. Carlinville Bank, 187 111. 224; Indig v. Nat
City Bank, Note 25, above.

(28) Second Nat. Bank v. Merchants Bank, 111 Ky. 930.
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generally credited to the transmitting bank, and in cases

of insolvency of either the question arises as to the right

to the fund, and here again arises the question of tracing

trust funds. (See § 18, above.) The bank receiving paper

for collection acquires a lien on the paper and its pro-

ceeds to the extent of the depositor's debts to it (28a).

§ 22. Certificates of deposit. It is customary for bank-

ers when requested to give a depositor a certificate of

deposit, which, unlike a check, affects the deposit, being

in effect a promissory note payable on demand which may

be transferred from hand to hand, or on indorsement, as

the case may be. The certificate is an assignment and is

charged against the account. In cases of specific deposit

the agreement may be evidenced by a receipt or contract

or may rest on oral contract (29).

§ 23. Pass-books. Although evidences of the state of

account between the parties are not negotiable paper,

they may be assigned or constitute means of assigning, or

may be the evidence of a gift, but are subject to the equi-

ties existing between the original parties (30).

§ 24. Checks. A check is in form an inlajid bill of ex-

change (see Vol. VII, Art. 1, §§ 8a, 169 and Chap. VIH),

and may be made payable in every respect as a bill of ex-

change, except that it must be on demand. If payable

in any other way than on demand, it becomes a bill of ex-

(28a) Joyce v. Auten, 179 U. S. 591.

(29) Pardee v. Fish, 60 N. Y. 265; Armstrong v. American Ex.

Nat. Bank, 133 U. S. 433 ; Crandall v. Woodhouse, Note 17, above.

(30) Smith v. Brooklyn Sav. Bk., 101 N. Y. 58; McCaskell v. Sav.

Bank, Note 5, above; Witte v. Vincent, 43 Calf. 325; Com. v. Reading

Sav. Bk., 133 Mass. 16.
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change proper, and, as such, entitled to days of grace

where these obtain, protest, notice, etc. (31).

Deposits are generally withdrawn by means of checks,

and there is a diversity of opinion as to the effect of mak-

ing and issuing a check. It is held in some jurisdictions

that a check amounts to an assignment pro tanto of the

deposit at the time of presentation (32), and that privity

between the payee and the bank is created by presenta-

tion, and the payee may sue the bank for refusal to pay

(33). The English doctrine is contrary to this position,

and holds that there is no privity until acceptance. The

weight of authority in the United States supports the

latter rule (34).

The relation being that of debtor and creditor, with

the obligation to honor and pay imposed by operation of

law, it is difficult to see the want of privity, and the Illi-

nois rule has much of logic and policy to commend it.

, The depositor's balance does not at any time exceed

the amount which the banker owes him after deducting

all reasonable set-offs which are due; but this is not a

matter of mere book-keeping—the facts control the

books. A banker has a general lien on the funds of

(31) Boston M. Bank v. Boston State Bank, 77 U. S. 647; Bowen
V. Newhall, 8 N. Y. 190; Culter v. Reynolds, 64 111. 321; Harrison v.

Nicollet Bank, 41 Minn. 488.

(32) It is nowhere pretended that the fund is affected before pre-

sentment. Laclede Bank v. Schuler, 120 U. S. 511.

(38) Munn v. Birch, 25 111. 21 is the leading case on this doctrine.

The law of the place of payment governs the effect in this respect.

Abt V. Am. Tr. & S. Bank, 159 111. 467; Met. Nat Bank v. Jones, 137

111. 634; 31 Am. Dec. 406.

(34) See notes to Hemphill v. Yerkes, Note 24, above; St. Louis &
C. By. V. Johnson. Note 26, above.



BANKS 401

the customer to secure balances due, but no lien to secure

a debt not due which will affect holders of the customer's

checks (35). At common law the banker is entitled to

the doctrine of set-off, and by statute in some states is

established the equitable doctrine of compensation, which

recognizes the banker as debtor only to the amount of

the balance after deducting credits (36).

A certified check is one which has been presented and

marked as good or accepted. When such an acceptance

is procured by the payee of the check it is a new contract

between the holder and the banker. The original drawer

does not contemplate acceptance, but payment; and if,

instead, the drawee take the banker's certificate on the

check instead of the cash, the drawer is released, and the

relations between the banker and the holder are the same

as that of depositor and banker (37). When a check has

been certified by a bank it is in effect an accepted bill,

and the bank becomes primarily liable for it (38). See

Vol. VII, Art. 1, Chap. Ill, Section 3.

§ 25. Same: Memorandum checks. A memorandum

check is in the form of an ordinary bank check, with the

word "memorandum" written across its face. It is sim-

ply evidence of an indebtedness of the drawer to the

(35) Niblack v. Park Bank, 169 111. 517; Mt. Sterling Bank v.

Green, 99 Ky. 262 ; 32 L. R. A. 568 ; Schuler v. Bank, 27 Fed. Rep. 424.

(36) Bank of Marysville v. Brewing Co., 50 Ohio St. 151; Arm-

fstrong V. American Ex. Nat. Bank, Note 29, above.

(37) Smiley v. Fry, 100 N. Y. 262; Auten v. Crahan, 81 111. App.

602 ; Met. Nat. Bank v. Jones. 137 111. 634 ; Lynch v. Bank, 107 N. Y. 179.

(38) Meade v. Albany M. Bank, 25 N. Y. 143; Born v. Ind. eta

Bank, 123 Ind. 78; Met. Nat. Bank v. Jones, 137 111. 634; Garretson

-r. North Atchison Bank, 39 Fed. 163.
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holder, and is not to be immediately presented at the

bank so as to destroy credit. It is the custom in com-

mercial cities to draw and use such checks merely as due

bills (39).

(39) United States v, Isham, 17 Wall. 503.
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CHAPTER n

ORGANIZATION AND POWEES OF A BANKING COEPOEATION.

Tlie general principles of corporation law apply to

banking corporations and only special features need be

mentioned—and first as to corporations under state laws.

In many of the atates the constitution provides for the

special regulation of banks and in all the states the sub-

ject is treated as a si)ecial one, distinct from the law re-

lating to business or other corporations. The charter

may be general or special aud is always the measure of

the powers granted.

§26. Construction of charter. The charter is, how-

ever, to be construed in the light of the common law and

it follows that such words as bank, banking, loan, deposit,

check, discount, etc., necessarily bring in all the powers

implied by such general words. The bank must live up

to the object of its creation and may be dissolved by the

state for misuser (i. e. abuse) or nonuser of its powers.

§ 27. Restrictions upon business. The banking busi-

ness is such that public policy demands that the man-

agement shall keep strictly within the lines of legitimate

banking and observe certain well defined regulations as

to the character, quality, and quantity of the security it

may accept in loaning its money.
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The temptation to profit by precarious ventures in the

speculative field has led to so many losses that from

time to time the states and the nation have declared first

one and then another of these acts, which tend to en-

danger the stability of banks or to injure innocent and

confiding persons, criminal.

§ 28. Same: Crimes. These crimes are principally of

four classes, viz : over loaning to the extent of reducing the

available funds below a certain amount proportionate to

capital and resources; misappropriation of money—that

is applying it directly or indirectly to some purpose out-

side legitimate channels ; loaning without the required se-

curity; and receiving deposits after known insolvency.

The common forms of theft, embezzlement, forgery, etc.,

are not peculiar to the banking business and need not be

mentioned here. The reason for great strictness in the law

as to this subject is found in two directions— first, the dan-

ger to public credit ; second, the well known private suffer-

ing entailed in every bank failure. The letter of our

criminal law in this respect is just and adequate, though

in some particulars it might properly be more severe, for

in almost every case the banker has reason to know that

his illegal act will certainly cause the ruin of some or

other of his customers. The administration of this

branch of our law is in the main all that can be desired,

and is not open to the charge that the rich are immune
or are unduly favored.

§ 29. Bank officers. In the organization of banks, as

in other corporations, the control of the affairs and of

the business of the corporation is in the hands of a board
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of directors. The management of the business is en-

trusted to another group of officers, but all are under the

control of the board of directors. Tliese officers are

usually a president, a vice-president, a cashier and his as-

sistant, tellers, and book-keepers. The secretary and the

treasurer of the corporation are distinct officers—and

their duties may or may not extend to the administration

of the banking business conducted by the corporation (1).

§ 30. Same: The directors. The directors are the gen-

eral agents of the bank, but in another sense they are

more—they occupy a relation closely analogous to trus-

tees, and more and more the courts are insisting that their

neglect is not mere negligence but entails liability. They

have an obligation to know all which their duties require

they should know (2). The directors have the right to

define and limit the authority of all the officers, but, of

course, third persons are bound only by the usual and

seeming authority except where actual knowledge or

notice is given them (3).

§31. Same: Administrative officers. The general rule

applies to all officers and agents. The ordinary officers

and employees usually recognized and used in the con-

duct of the business are held out to the world as having

the power to act according to the general usage and prac-

tice of banks in the community where the bank is located

(1) See Zane on Banks, sec. 97 to 102; Nat. Bank v. Drake, 29

Kansas 311.

(2) Prescott v. Haughey, 65 Fed. 656.

(3) Spyker v. Spence, 8 Ala. 333; Auten v. U. S. Bank, 174

U. S. 125.
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(4). If then the act is an unusual one the party assum-

ing to deal with the bank must look to the actual au-

thority of the agent. In most cases their ordinary powers

are questions of law for the courts, while extraordinary

power is always ?. question of fact. Officers are not in-

dulged in the practice of using the credit or property

of the bank for their own personal advantage, and where

the transaction itself gives notice, or there is actual no-

tice, a third person dealing with an officer acts at his

peril (5).

A cashier for example has no authority to sign accom-

modation paper (6) or to represent the entire genuine-

ness of checks which he certifies. The issuing of the

draft of his bank to pay his own debt has been held to be

in the usual course of business (7) but the weight of au-

thority is against the decision, holding that the rule, and

the better rule, is one of general corporation law, that

an act of an officer done in his own interest is prima

facie irregular, and puts the third party on inquiry.

(4) Morse on Banks, sec. 98; Lloyd v. West Branch Bank, 15
Pa. St. 172.

(5) Ward v. City Trust Co., 192 N. Y. 61.

(6) West St. Louis Sav. Bank v. Shawnee Co. Bk., 95 U. S. 557.

(7) Ward v. City Trust Co., Note 5, above.
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CHAPTER m
NATIONAIi BANKS.

§ 32. The creation of national banks. The creation of

national banks is the exercise of the power implied from

the express words of the constitution, authorizing con-

gress to establish a system of finance and currency. The

policy upon which the people acted was no doubt the

necessity for a general and uniform system whereby pub-

lic credit was to be based upon the security of the whole

nation. The direct purpose of the national banking act

is to secure public credit by the issuing of bank notes to

circulate as money, such notes being founded upon the

security of the bonds of the United States (1). Mani-

festly this is an indirect way to exercise the power to

borrow money.

§ 33. The organization of national banks. The na-

tional banking system is quite simple. Congress by vari-

ous acts has authorized any five or more i)ersons to or-

ganize a national bank; but requires as a condition that

its circulation shall be based upon the bonds of the

United States, and that the business of all such banks

shall be under the direct supervision of an officer of the

national government, known as the comptroller of the cur-

(1) Merchants Nat. Bank v. U. S.. 214 U. S. 33; Briscoe v. Bank,

11 Pet. 257 ; M'CuUoch v. Md., 4 Wheat. 816.
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rency, who has the power at any time to examine into the

condition of any national bank and to suspend the busi-

ness if not found to be in a satisfactory condition.

The organization of a national banking corporation

does not differ materially from that of other banking cor-

porations. In fact a great many national banks have

been created by transfonning an existing state banking

corporation into a national bank.

§ 34. Rights and liabilities peculiar to national bajiks.

It is impossible, within the space allotted to this subject,

to reproduce the national banlving statute, and as the

banking business conducted by national banks is not

changed in its nature, all that is necessary is to notice

the rights and liabilities peculiar to national banks. Tlie

stability of the system requires that the rights and liabili-

ties of these banks shall be governed by one law, and that,

the law of the national government. The states cannot

tax national instrumentalities as such. The great case of

M'Culloch V. Maryland (2) established that. The states

cannot impose penalties upon the national banks or regu-

late their manner of doing business (3).

While officers and directors may be liable in damages
for the violation of relative common law duties, such as

assault or fraud, their civil liability, so far as imposed
or regulated by congress, is governed solely by the na-

tional law, and not by what the state courts consider the

common law (4).

(2) Note (1) above.

(3) Schlesinger v. Gilhooly, 189 N. Y. 1.

(4) Yates V. Jones Nat. Bank, 206 U. S. 158.
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§ 35. Same: Share-owners liability. There is no com-

mon law liability upon share-owners for the statute fixes

the liability in this respect, providing that share-owners

shall be liable in ease of insolvency of the bank to an as-

sessment equalling the par value of the stock, beyond the

amount invested; or, in other words, the statute imposes

a double liability. State laws cannot limit this liability

(5).

The liability is imposed upon the real owner. A mere

pledgee is not treated as the owner, but the real owner-

ship is a question of fact, and a mere colorable holding in

the name of one, while the real ownership is in another

will not evade the law (6).

(5) Christopher v. Norvell, 201 U. S. 216.

(6) McDonald v. Dewey, 202 U. S. 510; Ohio Valley Nat. Bank v.

Hulitt, 20i U. S. 162.
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CHAPTER IV

CLEARING HOUSES AND CLEARING HOUSE CERTIFICATES.

§36. No necessary relation between clearing houses

and clearing house certificates. Occasionally there arises

in the larger cities a condition of afifairs which impels

the banks to resort to a device for conserving their cash

reserve, known as clearing house certificates. In these

the general public is immediately interested. At all times

in the larger cities and within a convenient radius, there

exists the constant business necessity for transferring

the money on deposit from one bank to another—and

this, in the ordinar}^ course of business, is usually accom-

plished by means of a general exchange of checks, made

at a convenient place under the supervision of what is

called a clearing house.

From the fact that the former of these devices is called

clearing house certificates, and the latter organization is

called a clearing house, one might be led to infer that

there is some necessaiy connection between the two, and

that the former is a part of the ordinary business of the

clearing house, but this is an erroneous impression. Onco

the different functions of these devices is understood,

the legal aspect of the transactions becomes clear.
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§ 37. What is a clearing house? A clearing house is

a place of meeting and exchanging credits and debits

between banks, created by their customers in issuing

checks and drafts.

§38. Same: How created. The clearing house is cre-

ated by the voluntary agreement of the banks of a cer-

tain city or vicinity. There can be no question of the

power or right of the banks to enter into such an agree-

ment for this purpose, because the association does not

contemplate the creation of any obligation or liability as

to the paper handled, except that for the negligent loss

or destruction of checks or drafts the members of the as-

sociation would no doubt be liable, jointly and severally.

§ 39. Same: No privity with banks' customers. The

customers of the banks associated are not in any sense

members of the association nor in any degree in privity

with its transactions so far as they relate to the ordinary

clearing business (1). In a case involving this question

the court said: "As said in Overman v. Bank, 30 N. J. Law

61: 'WTiere there is no claim that the association called

the "clearing house" is an institution authorized by spe-

cial legislation, or any authority existing in such asso-

ciation in any way to alter or modify the law merchant

in regard to checks or commercial paper, such associa-

tion cannot be held to have power to make usages or rules

to bind those who are not parties to its organization. Its

usages and rules, if not in conflict with law, may, by the

implication of tacit adoption in the contracts of members,

bind them in the same way that a general usage of trade

(1) Mt Morris Bank v. Twenty Third St Bank, 172 N. Y. 245.
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may tind those who deal with reference to it, and who

are therefore held to impliedly adopt it. But those who

are not bound by such usages, and have not contracted

with reference to them, have no right to avail themselves

of them to create an obligation against those who are

parties to their adoption, and bound to them inter sese

only.' And we agree with what was said in Merchants'

National Bank v. National Bank, 139 Mass. 518: 'To the

regulations of this association, the customers of the bank

are not parties, and, whatsoever effect is to be given to

them as between the banks, their customers are not in a sit-

uation to claim the benefit of them, nor are they liable to be

injuriously affected by them' " (2).

§ 40. How a clearing house operates. Tlie following

account (3) of the New York clearing house is typical

of all;

A clearing house serves merely as a meeting place for

banks, where in one room every bank which is a mem-

ber many effect exchanges with every other bank by

handing over the checks it has against the other, and re-

ceiving in return the checks which the latter holds

against it, and settling the difference with the clearing

house association in cash. Each bank has a desk, table,

or space at a counter in the room and two clerks come

from each bank, a delivei-y clerk and a settling clerk, as

they are called. The first delivers checks to other banks,

(2) People V. St. Nicholas Bank. 77 Hun. 159; Crocker-Woolworth

Bank v. Nevada Bank, 139 Cal. 564.

(3) With only slight changes the text of this sub-section is an ex-

tract from an article in the University Law Review, May 1894, by

Frederic E. Perham.
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the second receives and lists checks from other banks.

All the checks brought by the several banks in the morn-

ing are in sealed packages, which are not opened in the

clearing house room; the total amount of these checks,

but not the items, being marked on a slip of paper at-

tached to the outside of the package. On the basis of the

figures on the outside of the packages, the banks settle.

Each bank hands up to the manager of the clearing house

a statement showing the total amount of the packages

of checks it has brought that morning. With this amount

it is credited; with the amount of checks it may take

away, it is debited. As to the contents of the packages,

at this point of time, neither the manager nor any one

else can know anything; no one can tell whether the

checks are certified or uncertified, good or bad, and until

the exchanges are effected no one can tell whether a

given bank will be a debtor or a creditor of the clearing

house on that morning's transactions.

At the hour fixed for opening the delivery clerk of

each bank starts to make the rounds of the desks of the

other banks, delivering to each bank the package of

checks his bank has against it, and also a small ticket

with the amount of these checks written thereon. The
settling clerk remains at his desk to receive the pack-

ages and tickets from the delivery clerks of the other

banks. The figures on the tickets should correspond

with the figures expressed on the outside of the pack-

ages. The settling clerk receipts to each bank for the

amount of checks expressed on the packages and tickets,

and at the same time enters the amount on his balance
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sheet. This transaction is all over in ten minutes, and

while the settling clerk remains, his companion gathers

up the packages delivered to his bank and takes them

to the bank. The settling clerk then figures up the total

amount of the checks turned over to his bank, as ex-

pressed on the tickets he has received, and hands up a

statement of the total to the clearing house manager.

For this amount his bank is a debtor of the clearing

house association. If this total is greater than the total

of checks brought by his bank, his bank is a debtor to the

clearing house for the difference; if the total is less, his

bank is a creditor of the clearing house for the difference.

It will be noticed that as totals only are considered, the

manager cannot tell whether any bank is a debtor or a

creditor of any other particular bank, but each is a debtor

or a creditor, as the case may be, of the clearing house.

It is evident that the total amount of all the checks

taken away by all the banks can never be either greater

or less than the total amount of the checks brought by all

the banks. The total of the credits handed up to the

manager must equal the total of the debits handed up to

him. If these totals are not equal, there must be a mis-

take somewhere, and the difference being announced by

the manager, all the settling clerks set to work to find

it. If it is not found in a few minutes, an order is given

to pass all the balance sheets around the circle of banks

represented and each bank's balance sheet is gone over

by the settling clerk of another bank. When the differ-

ence is found and the manager's totals balance, the clear-

ing is over. The banks who are indebted to the clearing
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house must pay their balances in cash at an hour ap-

pointed; the banks who are creditors of the clearing

house, receive payment in cash from the clearing house.

No credits are paid until all the debits are received.

Every bank settles its differences with the clearing

house solely on the figures shown on the outside of the

packages and on the tickets handed over by the delivery

clerks. If there is any error in these amounts, for exam-

ple, if the package received from the First National bank

should purport to contain checks amounting to $21,000,

and should in fact contain checks amounting only to $20,-

000, these errors are rectified solely between the sending

and receiving banks, and are not reported to the clearing

house. If there should be in the package any bad checks,

these must be returned by the bank receiving them to the

bank sending them, before 3 p. m.

Under this arrangement, the payment required of the

clearing house to a creditor bank upon a check presented,

must be regarded as only provisional until the hour stip-

ulated for the return of checks, to become complete only

in case the check is not returned at that time. And if by

any mistake of fact the return is not so made, then as

between the two banks, it is treated in Massachusetts,

as a payment made under a mistake of fact, precisely to

the same extent and with the same right to reclaim, which

would have existed if the payment had been made by the

simple act of passing the money across the counter di-

rectly to the payee on the presentation of the check. The

manifest purpose of a rule fixing a time before which

checks must be returned and claims made, is to fix a time
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at which a creditor bank can be authorized to treat the

check as paid, and be able to regulate with safety its

relations to other parties. A mistake can be corrected at

any time after it is discovered, if it places the party to

whom the check is returned in no worse position than he

would have been in if it had been returned within the

stipulated time (4). But it is held by some courts that

mistakes cannot be corrected after the time fixed by the

clearing house rule, because it is competent for parties to

agree that they may not have the right to correct mis-

takes unless done within a limited time (5). Until the

hour fixed for returning checks, no apparent acceptance

of a bad check binds the bank apparently so accepting.

Where a bank received through the clearing house a

check drawn on it in favor of another bank, and filed the

check and credited it to the bank from which it received

it, and which cleared for the payee, but before the hour

fixed by the clearing house rules for returning bad checks,

the drawer of the check, hearing that the payee had

failed, and having a defence against the check, notified

the drawee to stop payment, and the drawee did so by re-

turning the check to the bank from which it had received

it, the court held that the filing and crediting of the check

by the drawees was not an unconditional acceptance of

the same, and they were not liable to the sending bank

(4) Merch. Nat. Bank v. Nat. Eagle Bank, 101 Mass. 281; Exch,

Bank v. Bank of North America, 132 Mass. 147; Merch. Bank v. Nat.

Bank of the Commonwealth, 139 Mass. 513; Citizens Central Bank v.

New Amsterdam Bank, 128 Appellate Division (N. Y.) 554-1908.

(5) Preston v. Canadian Bank of Com., 23 Fed. R. 179.
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for the amount, and consequently might recover the same

(6).

§ 41. Construction of rule requiring prompt return of

checks. The rule requiring the prompt return of checks

is interpreted according to the spirit of its language and

purpose and in a quite recent case the court of New York,

in construing a rule that "in no case shall they be re-

tained after one o'clock," and in order to save a forfeit-

ure, held that the delivery to a messenger with sufficient

time ordinarily for him to reach the other bank before

one o'clock was a compliance with the rule (7).

§ 42. Clearing house certificates. Clearing house cer-

tificates are quite exceptional and are resorted to only in

the case of great financial stress. Tliey come about by

reason of an agreement between all of the banks, or a

number of them, members of the clearing house, to pro-

tect the credit of each and all by permitting the issuance

of certificates of the clearing house promising to pay the

amounts named. The holder of a draft or check on a

bank is not obliged to accept from the bank upon which

it is drawn anjihing but money. Plainly, therefore,

clearing house certificates rest for their efficiency on the

public spirit of the community and the combined credit

of the associated banks which constitute the clearing

house and have agreed to the issuance of the certificates.

(6) Ger. Nat. Bank v. Farm. Dep. Bank, 118 Pa. St. Rep. 294.

(7) Central Nat. Bank v. New Amsterdam Bank, Note 4, above.
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CHAPTER V

TRUST COMPANIES.

§ 43. Legal and illegal trusts. No word in the legal

vocabulary has a more varied meaning than the word

trust. Trusts are said to be the especial favorites of the

courts of equity and in truth pure trusts are the first off-

spring of equity. On the other hand trusts are said to be

the enemy of commerce and the ver>^ embodiment of

monopoly. But there are several varieties of trusts.

These are no doubt all clearly explained in other parts

of this work (see Vol. VI^ Art. 3), but a word as to the

general nature of trusts will enable us to approach this

subject with a clearer understanding. Wherever one

person holds the title and control of property of any class

in which he himself claims no beneficial interest, general

or special, but which, on the contrary, he holds for an-

other, whether this is by express or implied contract, or

because of a peculiar status or relation, the holder is

called a trustee and the beneficial owner is called the

cestui que trust or beneficiary. This is the legal trust.

The illegal trust is quite different, but it has the one

feature in common with the lawful trust, that the trustee

holds and controls the property, but by an arrangement

called a combination, the object being always to control
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trade and commerce, or, as it is said, to restrain trade by

monopoly.

§ 44. The nature of a trust company. A trust com-

pany is so named because its principal business is to liold

titles for others who are the beneficial owners in order

to facilitate the management of affairs, all of which have

a lawful object. It is, in other words, an incorporated

trustee. Any natural person, compos mentis, may be a

trustee and it has been held that a municipal coi-poration

might be a trustee. The power then of the state to char*

ter a coi-poration with power to accept and execute trusts

cannot be doubted.

In truth the foregoing explains all there is to the gen-

eral object of a trust company. The usual power of a

trust company is to accept trusts of every kind and nature.

§ 45. Same: Its banking power. With respect to the

banking features of a trust company there is greater

diflSculty, for outwardly most of our trust companies re-

ceive deposits of money, general, special, and specific, and

pay out money on checks precisely as do the regular banks.

Bearing in mind that, except as restrained by law, and

subject to regulation by law, any one may do a banking

business, and keeping in mind that the powers of a cor-

poration are only such as are expressly or impliedly

granted by its charter, it may be readily seen that

whether a trust company has the right to do a general

banking business depends upon its charter; for a cor-

poration authorized to conduct a definite business, ex-

pressed in generic terms or specially defined, cannot go

outside of that orbit. Such a transgression is called
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ultra vires the corporate powers. See Vol. VIII, Art. 2,

Chap. IV, sections 2 and 4. It follows therefore that no

general rule can be laid down that a trust company can

or cannot conduct a banking business, because that de-

pends on the charter; and under some charters it has

been held that a company might conduct a savings

bank (1).

As a matter of course a trust company doing a banking

business is subject to the statutory regulations governing

banking.

§46. Same: Acts ultra vires. Having in mind the

limited space at our disposal in this work the following

extracts from an illustrative case have been chosen be-

cause they explain the general principles applied in con-

struing such charters, make clear the idea of ultra vires,

and mention the banking features sufficiently for our pur-

pose. This case constitutes a very salutary guide to

officers of banks and trust companies and suggests to

others the necessity for considering the powers of officers

who perform acts on the part of their corporations. It

also suggests and explains many of the important steps

and devices used in organizing and managing corpora-

tions, and its careful perusal and study will guide one in

many analogous situations.

In Gause v. Commonwealth Trust Co. (2), the questions

arose under an agreement by the defendant trust company
to underwrite and guarantee, as well as to act as de-

(1) Bank Com. v. Security Trust Co., 75 N. H. 107.

(2) 196 N. Y. 134.
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pository for, the bonds of the United States Shipbuilding

Company. The Court said:

"The defendant was organized March 29, 1902, pur-

suant to article 4 of the Banking Law of this state as it

then existed. The statute as it existed at that time defines

a trust company to mean a domestic corporation 'formed

for the purpose of taking, accepting and executing such

trusts as may be lawfully committed to it, and acting as

trustee in the cases prescribed by law, and receiving de-

posits of moneys and other personal property, and issuing

its obligations therefor (3), and of loaning money on real

or personal securities.* . . . The powers of a trust

company are expressly defined by statute and so far as

applicable to this decision they are

:

*

' 2. To receive deposits of trust moneys, securities and

other personal property from any person or corporation,

and to loan money on real or personal securities.

• ••••«•••
'*9. To purchase, invest in, and sell stocks, bills of

exchange, bonds and mortgages and other securities; and

when moneys, or securities for moneys are borrowed or

received on deposit, or for investment, the bonds or ob-

ligations of the company may be given therefor, but it

shall have no right to issue bills to circulate as money.

(3) It is at this point that one would look for any limitation

on the power conferred by the words—"receiving deposits." It is some-

times expressed as "receiving and holding trust deposits." Such an ex-

I)ression would indicate a limitation too narrow to authorize the doing

of a banking business.
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**The purposes of the defendant's organization are very

material in determining the question as to its authority

to make the alleged agreement. Where a corporation is

organized for business or trading purposes and the only

persons interested therein other than its business creditors

are its stockholders and their only interest therein is to

secure dividends upon their investment, the question of

ultra vires is of comparatively small importance except

in behalf of the people of the state in their public capacity,

and the courts treat the question as it relates to such a

corporation very differently than they do in the case of

a banking corporation. (Hess v. Sloane, 66 App. Div,

522; affd. on opinion below, 173 N. Y. 616.)

''A banking corporation occupies a different relation to

the public in that it invites individuals to submit to it the

possession and care of their money and property. All

banking institutions occupy a fiduciary position. We
have herein quoted the statutory definition of that form of

a banking institution known as a trust company, and the

statutor}^ statement of its powers and the purposes of its

organization. Such powers and purposes are primarily

fiduciary. Their primary work is of a trust capacity and

to a large extent they take the place of individual ad-

ministrators, executors, guardians, committees, receivers

and trustees. They receive appointment from the courts

in trust capacities without giving a bond. It is assumed

that the statutory restriction and regulation of their

powers will make the execution of a bond in each par-

ticular instance unnecessary.
'

' The courts, in considering the effect of ultra vires acts,

have always recognized the distinction between business
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and trading corporations and corporations whose purposes

are largely fiduciary.

''In Leavitt v. Yates (4 Edw. Ch. 134, 156) the court,

referring to a banking corporation, say: "They can have

no right or power to borrow money or contract for loans

to enable them to engage in speculations, or in mercantile

or other business having no sort of relation to and form-

ing no part of the ordinary business of a bank. . . .

The unauthorized acts of agents are not binding on their

principals; and directors are but agents or ministers, in-

trusted with powers to be exercised for the benefit of

others. Those who have contributed to the formation of

a banking capital by becoming shareholders; those who
have intrusted their money on deposit, or have otherwise

fairly become creditors of a bank, are entitled to protec-

tion against any unauthorized assimiption of powers by

the directors, or any misapplication of the assets or funds

of the institution. Its property cannot be diverted to

other purposes, or be used up in speculations foreign to

the business of banking without a struggle for its re-

covery and an effort to reclaim it. A rigid adherence to

this principle works no injustice, although it may some-

times produce a seeming hardship. Persons dealing with

corporations or associations of limited capacity, must look

to the character of the transactions they engage in with

them. The law under which they act, and the business

they are authorized to perform, is all written in the public

statute book, with which every man is supposed to be

acquainted.

'

'*In Nassau Bank v. Jones (95 N. Y. 115, 120) this

court, referring to a contract relating to the subscription
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to the stock of a railroad corporation, say: 'Even a

cursory view of the provisions of the statute under which

the plaintiff was organized, and the cases giving construc-

tion to the powers thereby conferred, renders it quite clear,

that the contract under which the plaintiff claims was

not only ultra vires, but contrary to public policy. . . .

The solvency of these institutions was guarded by special

provisions and limitations in the act authorizing their in-

corporation, and has ever since been the object of sedulous

care, both on the part of the legislature and of the courts.

. . . The language employed in the act defines their

power and duties, and excludes by necessary implications

a capacity to carry on any other business than that of

banking, and the adoption of any other methods for the

prosecution of such business than those specially pointed

out by the statute. . . . The spirit of the law, as well

as a sound public policy, forbid these institutions from

risking the moneys intrusted to their care in doubtful

speculations or enterprises.'

'
' ' There can be no doubt that speculative contracts en-

tered into for the sale of stock by the bank at the stock

board, or elsewhere, subject to the hazard and contin-

gencies of gain or loss, would be ultra vires, and a gross

perversion of the powers conferred by its charter. But

the bank, as the owner of stock, could sell it, as any other'

owner of similar property, and could employ a broker

to sell it at the board. ' ( Sistare v. Best, 88 N. Y. 527, 533.)

*'The legislature intended and the public interests de-

mand that trust companies shall be confined not only
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within the words but also within the spirit of the statu-

tory provision which declares that a corporation shall not

possess or exercise any corporate powers not given by law

or not necessary to the exercise of the powers so given.

Such authority does not permit a trust company to enter

into speculative and uncertain schemes or, unless under

peculiar circumstances not disclosed in this case, become

the guarantor of the indebtedness or business of others.

Its authority to buy and sell stocks and bonds does not

authorize it to indulge in hazardous promoting schemes

although it may hope from the successful launching of

such schemes to make large commissions and receive large

bonuses. . . .

'
' The guaranty of said notes in this case, as well as the

alleged guaranty to the plaintiff, was without any legiti-

mate or adequate basis. Its president, as stated, assumed

that there was no risk in what he did and directed, and

he was doubtless influenced by a sentimental reason aris-

ing from the extent to which the defendant had been con-

nected with the general scheme of floating the shipbuild-

ing company. It did, however, create a hazard so great

as to involve the very life of the defendant, and in our

judgment it was wholly without authority. The result

of such hazardous and reckless dealings and acts by the

officers of trust companies is well illustrated in this case,

as it appears that the defendant was organized with a

large capital and paid in surplus in the spring of 1902,

and within a few months thereafter was shorn of its sur-

plus and compelled to reduce its stock to a small part of

the original issue, and it has still upon its hands this
ToL vn—29
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serious litigation. If such business methods are authorized

by statute and approved by the courts the purpose of the

organization of trust companies would fail and result in a

trap to those invited by the legislature to submit to such

corporations their fiduciary accounts."



APPENDIX A.
NEGOTIABLE INSTRUMENTS.

§ 2. "What is meant by the "custom of merchants," or the **law

merchant"?

What relation did it have to the law of negotiable instruments?

§ 3. What is the difference between a common law debt, and the

obligation expressed in a promissory note or bill of exchange?

§ § 4, 5. Richards sells to White a horse with a warranty of

soundness, taking in exchange White's promissory note for $100, and

also a contract by which White agrees to work for him for six

months. Richards assigns the note and the contract to Donlin.

The horse proves unsound, whereby the warranty is broken. What

are Donlin 's rights on the note and on the contract?

§ 6. Suppose, in the preceding case, that Richards, instead of

assigning the note to Donlin, had indorsed it in blank and had lost

it, and Donlin had found it and had sold it to a bona fide purchaser

for value, without notice. What would have been the rights of the

latter?

§ § 8a-28. Which, if any, of the following are good negotiable

instruments?

(
§ 8a.

)

" Chicago, July 1, 1909.

Pay to the order of John Carson five hundred dollars.

$500.

RICHARD STEVENS."

(§10, 11.) ''Chicago, Feb. 1, 1910.

I have borrowed from Richard Smith One Hundred Dol-

lars ($100.)

CHARLES ASHER."

(§13.) ''Boston, Feb. 1, 1905.

Three months after date I promise to pay to the order

of William Jones his bill against Thomas Williams, amount-

ing to Two Hvmdred Dollars.

JOHN SMITH."

(§§14,15.) "Chicago, Feb. 1, 1910.

Pay to the order of Robert Morse fifty dollars ($50),

if the amount now due and owing to me on account of com-

427
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missions, on sales made by mo lust month equals said amount,

and charge the same against such commissions.

IIARRV HrRSON.
To the Lee mid Heiity Mf;:. Co.. Chicago."

"Akron, Ohio, July 1, 1000. Please pay to James Holt,

or his order, twenty-five dollars ($25), for which you may
re-imburse yourself by holding the amount out of my luxt

month 's salar>'.

To the Diamond Rubber Co.

HENRY JOHNSON."

''•1'''5.000. BufTalo, New York, Aug. 10, 1009.

Six months after date, for value received, I promise to

pay to the order of Joseph Weingarten P^ive Thousand Dol-

lars out of the proceeds of the sale of five thousand (5,000)

tons of iron ore now registered in my name at the docks of

Norton & Co., in this city.

W. S. BURCHARD."

(§16.) "$10,000. Chicago, June 1, 1900.

For value received I promise to pay George Willams or

order Ten Thousand Dollars, three months from date. This
note is given in consideration of a promise by said George
Willams (contained in a writinir of even date herewith) to

convey on the day of the maturity of this note an estate

described in said writing.

EDWARD MOSS."

(§17.) "$100. Grand Rapids, Mich., Sept. 3, 1909.

Thirty days after date, for value received, I promise to

pay to the order of J. D. Graff, one hundred dollars, together
•with 10 per cent, of the amount which may be paid to me
by the Grand Rapids Furniture Co., as commissions on sales
made by me during said thirty days.

S. K. WHEELER."

(§22.) "$500. Chicago, Dec. 1. 1909.
For value received, I promise to pay to the order of

L. M. Whitford Five Hundred Dollars.

B. J. LEWIS."
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<'$100. Chicago, May 15, 1909.

Ten days after sight, pay to the order of Henry Ashton,

One Hundred Dollars and charge to my account.

R. L. MURPHY.
To George Sullivan & Co.

"

(§23.) "£50. Chicago, June 15, 1905.

Sixty days from date, for value received, I promise to

pay to Roscoe Mason or order, Fifty Pounds Sterling, pay-

able at the Commercial National Bank in Chicago.

S. K. BIDWELL."

(§26.) "$100. Chicago, Aug. 5, 1908.

Ninety days after date, for value received, we promise

to pay to the holder hereof, One Hundred DoUai-s; or at his

option to deliver to him a good warranty deed conveying a

lot in Shufeldt's addition to Chicago.

THE AMERICAN LAND & INVESTMENT CO.

By T. H. Lathrop, President."

(§27, 28.) "$1000. Chicago, Oct. 11, 1906.

One year after date, for value received, 1 promise to

pay to the order of myself. One Thousand Dollars, with

interest at six per cent per annum.

J. II. HAMMOND."

§ § 30. 31. In the following note, can the Rookwood Mfg. Co.,

be held liable as a maker?

"$2,000. Newark, N. J., March 10, 1903.

Thirty days after date, for value received, we promise

to pay to the order of L. M. Conley, Two Thousand Dollars.

P. H. ASHTON, President of Rockwood Mfg. Co.

F. 0. FISHER, Secretary."

§35. Is the following a good negotiable instrument t

"Chicago, March 5, IJIO.

The Hibernian Banking Association.

Pay to the order of the County Treasurer of Cook

Countv, Two Hundred Thirty-Seven Dollars. ($237.)

R. M. MURPHY."

§ 47. Defendant wrote his name on a blank piece of paper and

left it with the proper officers of his bank for the purpose of having

them use it to identify his signatures. One of the bank employes

took the paper and wrote upon it a promissory note above defend-
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ant's signature. The paper passed to an innocent purchaser, who
sought to hold the defendant liable upon it. What decision!

§ 48. Caswell, who was on friendly terms vrith defendant, repre-

sented to him that he had purchased shares of a corporation at 25

cents a share, which wus less than their market value, and would

sell one-half of his purchase to defendant at the price he had paid

for it, and that the stock would not be issued until some time in the

future, at which time, if defendant should »o elect, Caswell would

return to him the note given for the stock and take it in his own
name. Caswell had in fact paid only 10 cents a share for the stock,

which was its full market value. Caswell indorsed the note to

plaintiff, who was a bona fide purchaser for value without notice of

any of the facts above set out. What are plaiutlfl's rii;htj on the

note ?

§ 49. Raker sold lo Davidson a horse with a warranty of Round-

ness, and in payment therefor, Davidson made a promi.'^sory note to

Baker's order, which however he retained in his possession and did
not deliver. Shortly afterward, Davidson claimed that the horse

was unsound, and refused to pay for it, destroying the note. Baker
brought suit against Davidson, declaring upon the note as a loat

instrument. What decision t

§ 52. Brown made and executed a promissory nolo payable to the

order of Stuart, and delivered it to the latter upon condition that

Stuart should also obtain the signature of Brown's brother to the

note, before attempting to give it any effect. Stuart, without obtain-

ing the other signature, sold and transferred the note to the plaintiff,

who paid value for it and had no notice of the condition. What are

his rights upon the note?

§ § 53, 54. Defendant signed a promissory' note to the order of
Clark, leaving a blank for the amount of the note, and delivered it

to Clark, authorizing him to fill in the blank with the amount $100.
Clark, in excess of his authority, inserted in the blank the amount
$200, and transferred the note to the planitiff, who was a holder in
due course without notice of the fact that the note had been executed
and delivered in blank. What are plaintiff's rights upon the noteT

§ § 57-60. Is a consideration necessary to support a negotiable
instrument ?

Is a consideration necessary to support the promise of an indors«*t
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Is an antecedent or pre-existing debt sufficient consideration to

support a negotiable instrument payable on demand?

§ 63. Defendant made a negotiable promissory note to the order

of the plaintiff and presented it to him as a gift. Plaintiff

brought suit against defendant upon the note, but made no attempt

to prove a consideration; nor was the question of consideration

raised by the defendant as a defense. Defendant appealed from a

judgment against him on the gi-ound that the note was invalid for

want of a consideration. What decision?

§ 64. Burrows was indebted to Friedman in the amount of $100

on a grocen- bill. Friedman drew a bill of exchange on Burrows for

$100 payable to the order of Lawson, and delivered it to the latter.

Burrows refused to accept the bill and Lawson brought suit against

him. What decision?

§ 65. Is an oral acceptance of a bill of exchange binding under

the Negotiable Instruments Law ?

§ 67. A bill of exchange drawn on Rogers and Co., was presented

to them for acceptance, and instead of writing their acceptance upon

the bill, they wrote a letter to the payee, stating that they accepted

the bill. The payee negotiated the bill to the plaintiff, showing him

the letter, and the latter purchased the bill in reliance upon the

letter. Can he hold the drawees as acceptors?

Would the result be any different in the preceding case if the

plaintiff had not been shown the drawees* letter?

§ 68. "SVhat is meant by a "virtual acceptance?"

A banking firm made an oral contract with one of their cus-

tomers to accept any bill which he might draw upjon them. He
drew a bill upon them for $100 and negotiated it to the plaintiff,

who had full knowledge of the oral contract and purchased in

reliance upon it, paying full value for the bill. Can he hold the

diawees as acceptors?

§ 70. What is meant by a general acceptance as distinguished

from a qualified acceptance?

Can a virtual acceptance be qualified?

§ 77. A bill drawn upon Rush & Co., was presented to them for

acceptance and acceptance was refused. The payee then took thd

bill to the defendiant with whom the drawer also dealt and the
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defendant accepted it by writing an acceptance upon the face of the

bill in the usual manner. The bill was afterwards negotiated to the

plaintiff. Can he hold the defendant as an acceptor!

§ 78. A consignor of goods drew a bill upon the consignee for

the amount represented by the value of the goods. Upon the bill

being presented to the drawee for acceptance he refused to make
an unqualified acceptance, but offered to make an acceptance con-

ditional upon the goods being sold, which the holder refused to takei

Was the latter justified in treating the bill as dishonored!

§80. What is meant by negotiation of a bill or note?

§ 82. What is necessary for the negotiation of a bill or note

payable to bearer t

Ashton was the holder of a note payable to bearer. He pave it

to his agent, the plaint ff, for the purpose of collection, and the latter

be'ng unable to obtain payment from the maker, brought suit against

him upon tho note. Can the maker show as a defence, want of

authority in the plaintiff to suet

§§88-98. What is meant by a special indorsement T An in-

dorsement in blank f A restrictive indorsement! A qualified indorse-

ment? A conditional indorsement?

§100. What elements must concur to constitute one "a holder

in due course" of a negotiable instrument?

§ 102. Defendant is sued upon a negotiable promissory note by
a holder in due course. Can he defend upon the ground that he
was an infant at the time he executed the note, this fact not having

been known to plaintiff at the time that he took the note?

§ § 102, 103. A banker, in due course of business, is asked to

discount a note, the note upon its face appearing regular in all re-

spects, and he having no notice of any facts which might operate to

invalidate the note, nor of any fact, which should put him on
his guard. If he does not know the maker of the note nor the cir-

cumstances of its execution, of what facts should he satisfy himself
before taking the note?

§108. What is meant by " constrnctive notice" of defects in a
negotiable instrument ?

§ 109. Suppose in the case under § § 102-103, above, that the
note had been offered to the banker in question for discount after
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the date of its maturity. What further considerations should guide

him in deciding whether or not to take the note!

§ 114. A swindler, by fraud, induced defendant to execute and

deliver to him two negotiable promissory notes for $50 each. One
he sold to plaintiff for .f40, and the other he pledged to plaintiff to

secure an advance of $25, plaintiff being without notice of the

swindler's wrong, and acting bona fide in each case. For what

amounts can plaintiff hold defendant liable on the two notes?

§ 117. Dodge was the holder in due course of a negotiable prom-

issory note for $100 made by defendant. After he had obtained it,

in due course of business, for value and without notice of defects,

he learned that the consideration for which it had been given had

failed. Thereupon, knowing that the note was val'd in his hands,

but not wishing to appear to be taking advantage of the misfortune

of defendant, who was a friend of his, he sold and endorsed the

note to plaintiff for $28, plaintiff being fully informed of all the

facts. Is defendant liable to plaintiff upon the note, and if so, for how
mnchT

§124. What is an avalt

§ § 132, 133. A bank which was sued as acceptor of three bills

of exchange set up as a defense in one case that the drawer's signa-

ture was a forgery; in another that the body of the bill had ben
materially altered between the time of drawing and accepting; and
V'. the third case that, between the time of drawing and accepting,

the body of the bill had been materially altered and the drawer's

name erased and re-written, without authority. Wliich, if any, of

these defences is valid?

§ 136. What warranties are made by the seller of a negotiable

bill or note?

§ 141. What is the importance of presentment for payment of a

bill or note w-ith indorsers?

§142. When must presentment be made?

§ 147. Where must presentment be made, when no place of pre-

sentment is specified?

§ 161. To whom must presentment be made when sereral persons,

not partners, are primarily liable on the instrument, and no place of
po^^eat i» specified?



434 Ai'PKNDlX A

§ 155. After presentment of a bill l(» the drawee for payment,

and its dishonor, what is the next step whieh is neeessary to fix the

liability of the drawer (and in<h)rsers, if any)t

§ 162. What is the time within whicli noti«'e of dishonor must be

given, in order to tix the liability of an indorsorT

§§168-170. What is meant by a forei^Mi bill of exehanfre?

In the case of a forei>:rn bill of cxchan^,'e, besides presentment and

notice of dishonor, what further act must be performed in order to

fix the liability of the drawer (and imloi'sei's, if any)T

§ 172. What is the effect of certification of a check

t

§ 173. W^ithin what time must a check be presented for payment

in order to preserve the rijjht of recourse on the drawer in case of

non-payment by the bank?

§§175-177. What is meant l)y dischar^'C of a ncfrotiable in-

strument!

WTiat is the effect upon a negotiable instrument of its payment

before maturity?



APPENDIX B.

GUARANTY AND SURETYSHIP.

§ 1. What is meant by a surety or guarantor t What are co-sure-

ties T

§ § 3, 4. Wilkins makes a promissory note to the order of Ma-

son fur $1000. Wilkins' latlier writes upon the back of the note:

*'For value received, I hereby guarantee the pa>'ment of the within

note," signing his name to the words (juoted. What are the rights

of Mason against the elder Wilkins?

Haker and Talmage executed a bond in form as follows: "Know

all men by these presents that we, Lewis II. Haker, as principal, and

D. W. Talmage, as surety, are linnly bound, etc.," to which they

affixed their names and seals. Is Talmage 's liability to the obligee

direct or collateral?

§ 5. What was the efTect of the fourth section of the old English

statute «.f frauds, upon contracts of guaranty and suretyship?

§ 6. Defendant, in order that his son might have credit at plain-

tiff's store, stated to plaintiff, orally, that he (defendant) would

pay for all p)ods which the son should fail to pay for. Is the

defendant's promise within the statute of frauds?

§ 8. Defendant had been asked to preside at a political meeting

which had been called for the purpose of aiding the campaign of a

friend of his who was a candidate for alderman. Defendant on his

«.wn responsibility engaged a band to play at the meeting, Jigreeing

with the band-master that, since there was no one else to whom

the musicians could h>ok for payment, he would see that they were

paid. Was defendant's promise within the statute of frauds?

§9. Defendant was manager of an incoi-porated Grand 0{iera

Company, for which he worked upon a fixed salar>'. The company

being in failing circumstances and behind in the pay of its musicians,

and they threatening to leave, defendant promised them that jf they

would play at the next performance, he would see that they were paid.

Was his promise within the statute of frauds?

§ § 10-12. PlaintitT loaned money to Fielding, taking the

latter 's note signed also by the defendant as surety. On these

facts, is want of consideration available to defendant as a defense to

an action against him as surety?

435
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Suppose ia the prcceJinj? case that the defendant had adJed h'a

name to the note as surety after the note haJ been executeJ and

delivered by the principal debtor and the plaintiff had advanced hia

money. What would be the righta of the Utter against the iuretyt

§ § 13, 14. Defendant aprced with one I-cmon to be a turety on

the latter 's note, and in pursuance of their atrreemont, Lemon'* a.:rnl

made a promissor\' note which defendant aijrnod and pave to the

agent, authorizing him to n.^v'otiate it only u|)»>n f\n*t •

'

Lemon's si-rnature to it. Tho av'*nt. without ohtaininK Lvi.

nature, transferred the note to the plaintiff. What are the plainliff'i

rights against the defendant?

§ 15. Dofcn.lnnt signed as surety a note payable three months

after its date. Afterwards thp principal debtor, before nejrotiat'ng

the note, changed the wording so ns lo v note payable two

months after its date. Docs this atTect i ty of the surety

T

§ 18. Defendant signed a note with another, the form of the

note bein?: "For value received, we, each of us a princip".!, prom se,

etc." As against a holder in «lue course suing on the note, can the

defendant show that he is a surety and not a principal t

§ 21. A railroad corporation took a lease of a dwelling honse

to be occupied by one of its employes, the act being un.iuthorized by

the company's charter and ultra vires. Can the president of the

company, who signed the lease individually as a surety, be held

liable for the rent?

§24. Defendant, a surety on a note, offered to show as a defence

to a suit against him on the note that shortly after the note matured

the principal debtor made preparatintis to leave the state with a

large amount of property in his jwssession, and that the cred;tor

might have begun attachment proceedin'rs and thereby satisfieJ his

claim in full out of the principal debtor's property, instead of which

he had taken no steps against the principal debtor and had allowed

h m to remove his property from the state. Do these facts make

a defence?

§ § 26, 27. Is the liability of a surety in anywise affected if

the creditor agrees with the principal debtor, without consulting the

surety, to extend the time of payment?

§ 31. The maker of a promissorj- note secured by a morterage on

realty and endorsed by the defendant as surety requested the holder

of the note to release the realty, and the latter, thinking himself
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•ufflciently secured by the note with a surety, did so. Did this affect

the surety's liability

T

§36. What is the effect, if any, upon a surety's liability, of the

failure of the creditor to sue the principal debtor upon the surety's

request T

§ 37. Is it npcessr\r>' to give notice to a guarantor of the prin-

cipal debtor's default

t

§38. Plaintiff, a merchant, wrote to defendant askinsr whether

he wuuld guarantee the credit of his son for any purchases which

he mi^'ht make, and defeudant answered that he would. Plaintiff

IhcreufKin sold goods to the son, but gave no notice thereof to defend-

ant until Some time afterward, and shortly before the brineinj of

the suit, when a demand w.\s made upm defendant to pay for the

goods which his son bad bought. Is defendant liable?

§41. Defendant is sued as surety upon a note. At the time the

note was made the prinripal debtor wus insolvent, which fact was

known to the creditor, but not to the surety, and such fact was not

disclosed to the surety when he entered into the contract. Is his

liability thereby affected f

§ 42. Suppose in the preceedin? case that the fact of the prin-

cipal debtor's insolvency was not known to the creditor, although, by

inquirin-.; he could have discovered .suih fact. Would the case be

altered?

§44. Defendant was surety for the faithf-,il ron.luct of a cashier

in plaintiff's employ. The cashier embez/led .f.'iOO, which fact

became known to the plaintiff. In order to avoid a scandal, and

upon the cashier's solemn promise of faithful conduct in the future,

plaintiff continued him in his employ, it being agreed that the amount

embezzled should be restored to plantiff by having certain amounts

withheld from the cashier's salary. At the same time plaintiff

adopted certain precautions in his methods of doing business which

he honestly thought would make it impo«;sible for the cashier to

repeat the offense. Two year's later, and about a year after he

had fully restored the $500 first embezzled, the cashier embezzled

$1000 and fled. Is defendant liable? on his contract of surety, and

if so, for how much?

§ 57. What is the danger to be anticipate-! by a creditor in

taking the obligations of co-sureties as a joint obl-gation, in the

absence of a statute making such an obligation joint and several?

§ 58. What is meant by subrogation?
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§ 59. Plaintiff was surety upon a note ^ven hy Randall to th«

defendant. Bein^ about to pay the note, plaintiff learned for the

first time that some time after the note wan jjiven Itandall jf^ve

to the defendant several sharen of Htook in a rorixiration to hold as

security for the note. V\h)ix payinj; the note, ha*i plaintiff any riffht

of subrofjation in the shares of stock

T

§60. When a surety pavH his prinripnlV debt, what should ho

ascertain, as a matter of precaution, with retj*rd to posi-sible Hecurity

held by the creditor, in order to be able afterwards to enforce hia

right of subro^'ation a>;ainst the principal debtort

§§63-65. What are the ri^hlj* of a .surety with rej;anl to

fraudulent eonveyanceti made by hiM principal (1) before the surety

has paiil the debt, and ('J) after he has paid the debit

§67. Wiiat is the difference between the rule at law and the

rule in equity with re^rd to the extin^^uiithment of a specialty upon

payment by a surety?

§ 68. What is the rule with respect to the payment by a surety

of a judgment rendered ajniinst him and the principal, as ref^ards

his ripht of subrogation to the benefits of such judgment!

§71. A surety paid his principal's note when it fell due. Six

years afterwards he demanded repayment from the principal, and
upon the latter's failure to pay. brought suit. The statute of limi-

tations in force in the jurisdiction barred actions »ij>»n implied con-

tracts after five year>i, and upon written agreements after ten years.

Are plaintiff's rights barred?

§76. If a surety pays his principal's debt before it matures,

what are his rights against the principal?

§ 80. What rights against his principal has a surety who gives

his own negotiable note in pa>Tnent of the debt ?

§ 82. What is the limit of the amount of damages which a surety

can obtain from his principal, by reason of the latter's non-payment
of the debt?

§ 83. Under what circumstances has a surety a right of action

against his principal, for the latter's failure to perform the obligation,

without the surety himself performing it ?

§89. What is meant by contribution?

A surety paid his principal's debt. Afterwards he learned that a
second surety had signed the contract some time after he had him-
self signed, the second surety being also, at the time he signed, in

ignorance of the first. Has the first surety any right of contributioQ
against the second?
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§91. A surety pays his principal's debt of $1200. What are

his rights of contribution in equity against three co-sureties, of

whom one is insolvent, another a non-resident, and the third a res-

ident of the juri.sdiction and solvents

§93. What are the rights of contribution of a surety who has

paid his principal's debt, as in the preceding case, against his co-sure-

ties at law?

§ 100. What is meant by exoneration?

§ 101. When does the rifht to compel exoneration arise!
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INSURANCE.

§1. Where did the law of insurance have its origin! In what

form T

§2. What is the doi-trine of indemnity! To what forms of

insurance is it applied t

§3, What is the difference between a valued and an open policy?

§ 4. Jones takes out a life insurance |Hjlioy with the Home In-

surance Company. The policy is jwyable to Jones' wife Mrs. Jones

in order to secure a loan ass>ns the jwlicy to Wat kins. Who ia

the insurer! The insured! The bcnellciary! The assignee!

§5. Whence is the ri;,'ht to he nn insurer derived!

§6. In what r;:scs will suhsniucut insanity avoid au insurance

policy!

§ 9. Why must a person have an insurable interest in order to

take out insurance!

§ § 10, 11. Farson has an option on a building for one year.

Has he an insurable interest!

Property is devi.sed to Watson for life and upon his death to

Williamson for life. lias Williamson an insurable interest!

The city of New York le:used vacant lots owned by it for five

years at an annual rental to au association on condition that the

association should erect thereon a buildinir to be used for the purpose

of nn industrial exhihitun, the property to revert to the city at the

end of the term. Did the city have an insurable interest in the

proper' y!

Watkins insures property in the Mutual Insurance Company. The

Mutual company insures the same property in the Denver Insurance

company. Is this second policy good!

§ § 12-14. Smith is sung Green for a tort which the latter has

committed. There is a reasonable doubt whether he will be able to

recover damages or not. The action is one which will not survive

death. Has Smith an insurable interest in Green's life!

Has a creditor an insurable interest in the life of a debtor after

his discharge in bankruptcy!

§ § 15, 16. A merchant having a policy of insurance on his stock

of goods transfen-ed the goods to Watkins who immediately there-

440
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after sold them to the merchant's wife. The merchant then, with

the consent of the insurance company, transferred the policy to his

wife. The gcods are destroyed by fire. Can the wife recover on the

policy T

§ § 19, 20. Carney owes Cook $2,000. Carney takes out an insur-

ance policy on his life for $5000 which he ass^gnr, to Cook. Later

he pays back the $2,000 and then dies. Can Cook recover on the

policy t Would it have been different if Carney had taken out a

policy payable to Cookt

§ 22. A ship owner takes out a marine insui*ance policy on bii

ship. He conceals the fact that the ship is leaky. The ship is

destroyed by the surf after running aground in a fog. Can the

owner recover on the policy f

§28. What is the effect of untrue volunteered information

f

§ 34. What is the difference between marine and life insurance

in regard to the construction of clauses which are ambigious as to

whether they are warranties or representations f

§§36-39. Do all warranties necessarily appear in the poKcyT

Must there be at least a reference to them in the policy!

§ 50. What is a qualified warranty?

§51. Wliat is a promissory warranty!

§55. Name three implied warranties in marine insurance!

§ 56. In marine insurance what is the difference between a voyage

policy and a time policy!

§61. It is expressly stated that the policy "shall be void" if

more than five gallons of gasoline are kept in the house. A ten gallon

can full of gasoline is allowed to remain in the house for a few

hours and is then taken away. Later a fire is caused by the fumes

remaining in the house. Tv.'o gallons of gasoline in the same can

would have given off the same amount of fumes in the same time-

Can there be a recovery on the policy!

§ 69. Is there a change of title where partners owning land

form a corporation with only themselves as stockholders and then

deed the property to the coi7>oration!

§76. What is the difference between "vacant" and "unoccu-
pied" as used in the New York Standard policy!

§ 80. Does a policy become void if the business is legal when the

policy is issued but later becomes illegal because of a change in the

law ! Vol vu—30
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§ 87. Is an insurance company bound to notify the insured of

the premium day in order to give it the right to avoid the policy for

non-payment of a premium?

§ 90. What is meant by the waiver of a condition?

§ 102. May mere silence be a waiver of a condition after losst

§100. What is meant by the term "barratry" in marine insur-

ance?

§ 114. What is meant by "friendly" and "hostile" fires?

§ 118. A house is threatened by fire. The goods are removed and

are damaged by rain before another shelter can be found for them.

The house is not burned. Can a recovery be had on a fire insurance

policy?

§ 121. Insured is engaged in robbing a bank. He accidentally

locks himself in a safe and is smothered to death. Can there be a

recovery on an insurance policy on his life?

§129. What is the difference between "accidental death" and

"death by accidental means?"

§ 137. What is the doctrine of co-insurance as used in marine

insurance ?

§150. What is meant by subrogation as used in fire insurancet

§156. Why has it no applicatioa to accident insurance?
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BANKS, BANKING. AND TRUST COMPANIES.

§ 1. An iniurance company invests its profits in loans secured

by mortgages. Is it engaged in the banking business?

Can a pawn shop properly be called a bank?

§§2, 3. \Mience do national banks derive their authority?

§ 5. What is a bank of issue ?

§ 5a. What is a savings bank?

§ 6. A statute is passed in Pennsylvania prohibiting all existing

unincoiporated banking companies from doing banking business.

Jones, who has been privately engaged in the business of banking,

contends that this statute infringes his common law right to engage

in the banking business and is therefore invalid. What decision?

§ § 9-11. Has a depositor a right to demand from a bank the

speeifie coins that he has deposited?

A depositor deposits $100 with a bank in the oi'dinary course of

business. A few days later and before the bank has made any new
investments he goes to the bank and demands that his $100 be

invested only in mortgages secured by real estate. Has he a right to

demand this?

§ 14. Can there be a general deposit of a chattel?

§ § 15, 16. A circular was issued by the * * Depositors ' Co-opera-

tive Association" inviting deposits on which interest would be paid

semi-annually. Plaintiff made a deposit taking a certificate reciting

that the money should remain one year, and bear interest at six

per cent, but might be sooner withdrawn on notice, and if withdrawn

before six months, no interest would be paid. What kind of deposit

was this?

§ 17. Jones makes a special deposit of a bag containing coins of

United States money. Has he a right to demand the identical coins

from the bank?

§ 18. Williams deposits $100 in trust for Johnson an infant.

Williams later borrows $50 from the bank giving his note for the

same. He does not pay when the note becomes due and the bank
claims it has a right to $50 of the $100 deposited by him as trustee.

What decision?
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§ 22. White deposits $100 with a bank and receives a certificate

of deposit. Later he pives a check on the bank for $100 to Green.

Green presents the check to the bank and the bank refuses to pay.

Is the bank justified in refusing to pay the check!

§25. What is a memorandum check?

§27, 28. To what control are state banks subjected?

What reason is there for subjecting- them to these restrictions

t

§ 30. The directors of a bank in good faith, and there being no

statutory provision to the contrary, authorize a loan to a minor. They

are ignorant of the hiw that re-payment of a loan to a minor cannot

be enforced. Because of this the bank suffers a loss. Have the

stockholders any action against the directoi-sT

§32. Tpon what authority is the national banking act based?

§ 33. Wliat is the essential requirement that must be complied

with by national banks?

§ 34. A state law levies a tax on all corporate franchises. Under

this law is a national bank required to pay a tax on its franchise?

§39. By whom is a clearing house created?

§42 What is a clearing house certificate?

TRUST COMPANIES.

§ 44. What is the business of a trust company?

§ 45. Has a trust company power to loan money, taking the bor-

rower's note for its repayment?

§ 46. In what way do trust companies resemble banks?

A trust company borrows money in order to buy stock in an in-

surance company. Is this act ultra vires?

A trust compnny lends money on shares of stock in an ice company

as collateral. The borrower fails to repay the loan and the stock

becomes the property of the bank. On April 10, 1906 when the

price of this stock is fluctuating the trust company contracts with

Jones to sell him the stock on April 1, 1907 at the market value at

that time. Is this contract ultra vires?
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NEW YORK STANDARD FIRE INSURANCE POLICY (1).

1 The Fire Insurance Company in consideration of the stipula-

2 tions herein named and of dollars premium does insure

3 for the term of from the day of 19—, at noon, to the

4 day of , 19—, at noon, against all direct (2) loss or dam-

5 age by fire (3) to the following described property (4) while

C located and contained as described herein and not elsewhere (5),

7 to-wit

:

8 This company shall not be liable beyond the actual cash value

9 (6) of the property at the time any loss or damage occurs, and the

10 loss or damage shall be ascertained or estimated according to

11 such actual cash value, with proper deduction for depreciation

12 however caused (7), and shall in no event exceed what it would

13 then cost the insured to repair or replace the same with material

14 of like kind and quality (8), said ascertainment or estimate shall

15 be made by the insured and this company, or, if they differ, then

16 by appraisers, as hereinafter provided; and, the amount of loss or

17 damage having been thus determined, the sum for which this eom-

18 pany is liable pursuant to this policy shall be payable sixty days

19 after due notice, ascertainment, estimate, and satisfactory proof

20 of the loss have been received by this company in accordance with

21 the terms of this policy (9). It shall be optional, however, with

22 this company to take all, or any part, of the articles at such ascer-

23 tained or appraised value, and also to repair, rebuild (10), or re-

24 place the property lost or damaged with other of like kind and

25 quality within a reasonable time on giving notice with'n thirty

26 days after the receipt of the proof herein required of its inten-

(1) See Sections 130, 131, 132

of the Insurance Law of New York.

(2) See § 112 of this article.

(3) See § 113.

(4) See §146.

(5) See § 118.
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(6) See §5 138-142.

(7) See §141.

(8) See § 140.

(9) See §§101, 102.

(10) See §143.
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27 tion so to do, but there can be no abandonment to thii tomp^nj

28 of the property described.

29 This entire policy shall be void if the insured has concealed,

30 or misrepresented (U), in writiiit; «»r otherwise, any material fact

31 or circumstance conceniinij this insurance or the subject thereof

32 or if the interest of the insured in the property be not truly stated

33 herein (12), or in case of any fraud or false swearing: by the in-

34 sured touching any mutter relating' to this insurance or the sul>-

35 jeet thereof, whether before or after a loss (13).

36 This entire policy, unless otherwise provided by ajn^ement in-

37 dorsed hereon or added hereto (14), shall be void (!.')) if t^ie in-

B8 sured now has or shall hereafter make or procure any other con-

39 tract of insurance, whether valid or not, on property covered in

40 Avhole or in part by this ixdicy (10) ; or if the subject of insurance

41 be a manufacturing establishment and it be operated in whole or

42 in part at night later than ten o'clock, or if it cease to be oper-

43 ated for more than ten consecutive days (17), or if the hazard be

44 increased by any means within the control or knowledge of the

45 insured (18), or if mechanics be employed in building, altering,

46 or repairing the within described premises for more than

47 fifteen days at any one time (19) ; or if the interest of the insured

48 be other than unconditional and sole ownership (20) ; or if the sub-

49 ject of insurance be a building on ground not owned by the in-

50 sured in fee-simple; or if the subject of insurance be personal

51 property and be or become incumbered by a chattel mortgage;

52 or if, with the knowledge of the insured, foreclosure proceedings be

53 commenced or notice given of sale of any property covered by this

64 policy by virtue of any mortgage or trust deed; or if any change

55 other than by the death of an insured, take place in the interest,

66 title. Or possession of the subject of insurance (except change of

57 occupants without increase of hazard) whether by legal process

58 or judgment or by voluntary act of the insured, or otherwise (21)

;

59 or if this policy be assigned before a loss (22) ; or if illuminating

60 gas or vapor be generated in the described building (or adjacent

(11) See §§23-25. (17) See §79.

(12) See §26. (18) See §§64-65.

(13) See §85. (19) See §66.

(14) See §§91-93. (20) See § 67.

(15) See §61. (21) See §§ 68-70.

(16) See §§62-63. (22) See §17.
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61 thereto) for use therein; or if (any usage or custom of trade or

62 manufacture to the contrary notwithstanding), there be kept, used

63 (23), or allowed on the above described premises, benzine, benzole,

64 d>Tiamite, ether, fireworks, gasoline, greek fire, gunpowder ex-

65 ceeding twenty-five pounds in quantity, naptha, nitro-glycerine or

66 other explosives, phosphorus, or petroleum or any of its products

til of greater inflammability than kerosene oil of the United States

68 standanl, (whirh last may be used fur lights and kept for sale

69 according to law but in quantities not exceeding five barrels,

70 provided it be drawn and lamps filled by daylight or at a distance

71 not less than ten feet from artificial light) (24); or if a building

72 herein described, whether intended for occupancy by owner oi

73 tenant, be or become vacant or unoccupied and so remain for ten

74 days (25).

76 This company shall not be liable for loss caused directly or

76 indirectly by invasion, insurrection, riot, civil war or commotion,

77 or militar>' or usurped power, or by order of any civil authority

78 (26); or by theft (27); or by neglect of the insured to use all

79 reasonable means to save and preser\e the property at and after

80 a fire or when the prt»perty is endangered by fire in neighboring

81 premises; or (unless fire ensues, and, in that event, for the damage

82 by fire only) by explosion of any kind (2S) ; or lightning (29);

83 but liability for direct damage by lightning may be assumed by

84 specific agreement hereon.

85 If a building or any part thereof fall, except as the result of

86 fire, all insuranr* by this policy on such building or its contents

87 shall immediately c^ase.

88 This company shall not be liable for loss to accounts, bills,

89 currency, deeds, evidences of debt, money, notes, or securities;

90 nor, unless liability is specifically assumed hereon, for loss to

91 awnings, bullion, casts, curiosities, drawings, dies, implements,

92 jewels, manuscripts, medals, models, patterns, pictures, scientifio

93 apparatus, signs, store or office furniture or fixtures, sculpture,

94 tools, or property held on storage or for repairs; nor, beyond the

95 actual value destroyed by fire, for loss occasioned by ordinance

96 or law regulating construction or repair of buildings (30); or by

(23) See « 72. (27) See JUS.

(24) See 8173-75. (28) See 5117.

(25) See H 76-78, (29) Bee I 113.

(26) See §118. (80) See | 118.
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97 interruption of business, raanufacturinf; prorcssM, or otherwiM'
98 nor for any greater pro[)ortion of the value of plate f^laM, frM-
99 coes, and decorations than that which thi* policy shall bear to

100 the whole insurance on the building do«crib«d.

101 If an application, survey, plan, or description of property
102 be refeired to in this policy it shall be a part of thijf eon-

103 tract and a warranty by the insured (31).

104 In any matter relatinir to this insnmnre no |M«n<on, unlena

105 duly authorized in writiiij:. shall b«' d«'»'ni«Ml the ikt^vut of this

106 company.

107 This policy may by a renewal he pontuiu<'il under the oriiri-

108 nal stipulations, in consideration of premium for the renewed
109 term, provided that any increa»e of hazard mn«t be made known
110 to this company at the time of renewal «»r this policy ahall be
111 void.

112 This policy shall be cancelled at any time at the request of
113 the insured; or by the company by jrivinir five days' notice of
114 such cancellation. If this policy shall be cancelled as herein-
115 before provided, or become void <»r cease, the premium hav-
110 ing been actually paid, the unearned |)ortinn nhall be returned
117 on surrender of this policy or last renewal, thia company
118 retaining the customary short rate; except that when this policy
119 is cancelled by the company by giving notice it ahall retain only
120 the pro rata premium.

121 If, with the consent of this company, an interest under this

122 policy shall exist in favor of a mortgagee or of any person or
123 corporation having an interest in the subject of insurance other
124 than the interest of the insured as described herein, the eondi-
125 tions hereinbefore contained shall apply in the manner ex-
126 pressed in such provisions and conditions of insurance relating
127 to such interest as shall be written upon, attached, or appended
128 hereto (32).

129 If property covered by this policy is so endangered by fire
130 as to require removal to a place of safety, and is so removed,
131 that part of this policy in excess of its proportion of any loss
132 and of the value of property remaining in the original loca-
133 tion, shall, for the ensuing five days only, cover the property
134 so removed in the new location; if removed to more than one
135. location, sueh excess of this policy shall cover therein for suoh

.(81) See J§36-3». (32) See §16.
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136 five days in the proportion that the ralue in any one such new

137 location bears to the value in all such new locations; but this com-

13S pany shall not, in any case of removal, whether to one or more

139 locations, be liable beyond the proportion that the amount hereby

140 insured shall bear to the total insurance on the whole property

141 at the time of fire, whether the same cover in new location or not.

142 If fire occurs the insured shall give immediate notice (33) of

143 any loss thereby in writing to this company, protect the prop-

144 erty from further damage, forthwith separate the damaged

K5 and undamaged personal property, put it in the best pos-

146 sible order, make a complete inventory of the same, stating the

147 quantity and cost of eath article and the amount claimed thereon;

148 and, within sixty days after the fire (34), unless such time

149 is extended in writing by this company, shall render a statement

150 to this company, signed and sworn to by said insured, stating the

151 knowledge and beliif of the insured a.s Ut the time and origin of

152 the fire; the interest of the insured and of all others in the

153 property; the cash value of each item thereof and the amount

154 of loss thereon; all incumbrances thereon; all other insurance,

155 whether valid or not, covering any of said pri)[)erly; and a copy

156 of all the descriptions and schedules in all policies; any changes

157 in the title, use, occupation, location, |)Ossession, or exposures

158 of said property siiicf the issuing »)f this policy; by whom and

159 for what purpose any building herein described and the several

160 parts thereof were occupied at the time of fire; and shall

161 furnish, if required, verified plans and specifications of any

162 building, fixtures, or machinery destroyed or damaged; and shall

163 also, if required, furnish a certificate of the magistrate or notary

164 public (not interested in the claim as a creditor or otherwise,

165 nor related to the insured) living nearest the place of fire, stat-

166 ing that he has examined the circumstances and believes the in-

167 sured has honestly sustained loss to the amount that such mag-

168 istrate or notary public shall certify (35).

169 The insured, as often as required, shall exhibit to any person

170 designated by this company all that remains of any property

171 herein described, and submit to examinations under oath by any

172 person named by this company, and subscribe the same; and, aa

173 often as required, shall produce for examination all books of

(33) 8e€ 182. (36) See §84.

(34) See | 83.



460 APPENDIX E

174 account, bills, invoices, and other vouchers, or certified copies

175 thereof if originals be lost, at such reasonable place an may b«

176 designated by this company or its representative, and shall per-

177 mit extracts and copies thereof to be made.

178 In the event of disagreement as to the amount of loss the same

179 shall, as above provided, be ascertained by two competent and

180 disinterested appraisers, the insured und this company each

181 selecting one, and the two so chosen shall lirst select a competent

182 and disinterested umpire; the appraisers together shall estimate

183 and appraise the loss, staling separately sound value and dam-

184 age, and, failing to agree, shall submit their diffcrenees to the

185 umpire; and the award in writing of any two shall determine

186 the amount of such loss; the parties hereto shall pay the ap-

187 praiser respectively selected by them and shall bear equally the

188 expenses of the appraisal and umpire (36).

189 This company shall not be held to have waived any prox-isioa

190 or condition of this policy or any forfeiture thereof by any re-

191 quirement, act, or proceeding on its part relating to the appraisal

192 or to any examination herein provided for (37); and the loss

193 shall not become payable until sixty days after the noti«'e, ascer-

194 tainment, estimate and satisfactoi7 proof of the loss herein re-

195 quired have been received by this company (38) including an

196 award by appraisers when appraisal has been required.

197 This company shall not be liable under this policy for a greater

198 proportion of any loss on the described property, or for loss by
199 and expense of removal from premises endangered by fire, than

200 the amount hereby insured shall bear to the whole insurance (39)

201 whether valid or not, or by solvent or insolvent insurers, covering

202 such property, and the extent of the application of the insurance

203 under this policy or of the contribution to be made by this com-
204 pany in case of loss, may be provided for by agreement or condi-

205 tion written hereon or attached or appended hereto. Liability

206 for reinsurance shall be as specifically agreed hereon.

207 If this company shall claim that the fire was caused by th©

208 act or neglect of any person or corporation, private or munici-

209 pal, this company shall, on pajTnent of the loss, be subrogated

210 to the extent of such pajTnent to all right of recovery by the

211 insured, for the loss resulting therefrom, and such right shall be

(36) See §143. (38) See §81.

(37) See §§ 101-102. (39) See § 149.
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212 assigrned to this company by the insured on receiving such

213 payment (40).

214 No suit or action on this policy, for the recovery of any claim,

215 shall be sustainable in any court of law or equity until after

216 full compliance by the insured with all the foregoing require-

217 raents, nor unless commenced within twelve months next after

218 the fire (41).

219 Wherever in this policy the word "insured" occurs, it shall

220 be held to include the legal representative of the insured, and

221 wherever the word "loss" occurs, it shall be deemed the equiva-

222 lent of ** loss or damage.

"

223 If this policy be made by a mutual or other company having

224 special repulations lawfully applicable to its organization, mem-

225 bership, policies or contracts of insurance, such regulations shall

226 apply to and form a part of this policy as the same may be

227 written or printed upon, attached, or appended hereto.

228 This ptilicy is made and accepted subject to the foregoing

229 stipulations and conditions, together with such other provisions,

230 agreements, or conditions as may be indorsed hereon or added

231 hereto, and no officer, agent, or other representative of this

232 company shall have power to waive any provision or condition

233 of this policy except such as by the terms of this policy may be

234 subject of agreement indorsed hereon or added hereto, and as to

235 such provisions and conditions no ofiicer, agent, or representative

236 shall have such power or be deemed or held to have waived such

237 provisions or conditions unless such waiver, if any, shall be

238 written upon or attached hereto, nor shall any privilege or per-

239 mission affecting the insurance under this policy exist or be

240 claimed by the insured unless so written or attached (42).

241 In witness whereof, this company has executed and attested

242 these presents.

(40) See Jj 150-151. (42) See |{ 91-93.

(411; See fSL




