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PREFACE

E fourth and fifth volumes of my history begin
the period from 1485 to 1700—the period which
saw the development of our modern English law

from its medieval basis.  This instalment carries the
history of the influences which shaped the development of
the law down to the first half of the seventeenth century.
The next volume will deal with the history of English
public Jaw in the seventeenth century, and with the in-
(luences which shaped the development of the law in the
latter part of that century.  These and the following
volumes thus break new ground, as, except for Reeve's
history which goes no further than the end of Elizabeth’s
reign, no one “has as yet attempted to write the legal
history of this period. In these circumstances a few ex-
planatory words as to the plan upon which these two
volumes have been composed seem to be necessary.

The first chapter of the fourth volume deals with the
public law of the sixteenth century, and the second chapter
with the enacted Taw of the sixteenth and early seventeenth
centuries.  Both these chapters are necessarily long. In
the first chapter it has been necessary to write at lemrth of
the public law of the sixteenth century for two reasons.
In the first place, there is as yet no constitutional history
of the sixteenth century which embodics the results of
recent researches-—nothing which corresponds to Stubbs's
Constitutional History in the preceding period. In the
second place, though continental influences affected the
development of }Lng,hsh law both public and private in
this century, the policy of the Tudor sovereigns accentuated
the causes, which, in the preceding perlod were making
for a purely native development, and gave to English law
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and institutions a form which differed fundamentally from
the law and institutions of continental states. But to
understand this policy, and to grasp the manner in which,
continental influences helped the Tudors to build up the
modera English state on the foundation of mediwval
institutions, mediacval ideas, and medival law, it is
necessary to compare the English with the continental
development. The second chapter, which deals with the
cnacted law of the sixteenth and early seventeenth
centurics, covers much ground because, just as the legis-
lation of Edward 1. marked out the main lines upon
which the medieval common Jaw was developed during
the two succeceding centuries, so the legislation of the
Tudor period marked out the main lines upon which
the modern common law was developed down to the
legislative reforms of the nineteenth century. It will be
seen, too, that in this chapter I have been obliged to
trespass upon the domain of the economic historian.  The
bulk and importance of the economic statutes of this period,
and their intimate relation to many branches of law public
and private, has made it necessary to dcal with them in
some detail.  But I think that their treatment from a legal,
rather than from an economic point of view, may perhaps
help the cconomic historian as much as the works of
economic historians have helped me to understand this
legislation. This part of my History was written before
1914 ; and it is curious to see how, in the period of national
emergency which followed the outbreak of the Great War,
expedients were adopted which were similar to those which
had commended themselves to the statesmen who lived
through many periods of national emergency in the six-
teenth century.

The fifth volume deals with the professional develop-
ment of English law during the sixteenth and early
seventeenth centuries.  The outstanding feature of this
development is the expansion of Linglish law by the work
of the many courts which, during this period, filled up
some of the gups which had been caused by the serious
limitations upon the sphere of the medieval common law.
The growth of these bodies of law is the subject of the
first two chapters of this volume. The third chapter deals



.

PREFACE : ix

with the growth of the common law during this period,

and the beginnings of that contest for supremacy with
these rival bodies of law, which marks the first half of the
seventecnth century.  That contest was, as we shall see
in the sixth volume, intimately bound up with the con-
stitutional controversies of that century.  But the position
taken up by the common law, both in relation to these
purely professional contests between the common law and
its rivals, and in relation to the greater constitutional con-
troversies, was outlined by Edward Coke, who has some
claims to be considered the central figure in English legal
history. His work as a Parliamentary statesman gave to
the common law the position in the English state which it
holds to-day. His literary work was the complement of
the political work of the Tudor dynasty ; for it summed
up, adapted to modern conditions, and harmonized with
the modern law, the mediieval doctrines which still formed
the basis of the Iinglish common law.

As in the preceding volumes, I have to thank
Dr. Hazel, All Souls Reader in English Law in the
University of Oxford, and Reader in Constitutional Law
and Legal History in the Inns of Court, for the benceht of
his criticism, and his help in correcting the proof sheets ;
and Mr. Costin, I‘ellow and Lecturer in History at
St. John's College, Oxford, for making the list of statutes.

Arn Souvns CoLeicr, OXrorp
Nooember, 1923
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A HISTORY OF ENGLISH LAW

INTRODUCTION

NGLISH law owes as much to the narrowness of the Eng-
E]ish Channel as to its existence; for, if the existence of the
English Channel has helped our law to a continuous and a
native development, its narrowness has enabled it to share, in some
measure, the intellectual and political life of the continent. In
fact, this continuous native development would hardly have been
possible if England at critical periods in her history had not come
under some of the same legal, political, and religious influences as
were experienced by the rest of Western Christendom. The com-
pact territories and remote situation of countries in the far east of
Europe like Hungary or Poland caused them to be less directly
affected by these influences. They were not subject to the con-
stant pressure from without that was experienced by the states of
Western Europe with their more scattered dominions; and so
they stood self-centred upon the ancient ways, and preserved their
medizval forms of law and government. They paid the penalty.
In the sixteenth century Hungary was left defenceless against the
Turk ; and in later days Poland found itself equally defenceless
against the states of Western Europe, which, under these newer
influences, had organized themselves under strong governments
able to command force sufficient not only to keep the peace at
home, but also to extend the boundaries of their states by suc-
cessful foreign war.! Such events as the battle of Mohacz and
the partitions of Poland are a standing warning against a national
complacency which refuses to look abroad and face the task of
levelling up institutions and laws to the standard demanded by
a changed world.
England has been more fortunate than these countries; for,
though in many ways standing apart from the continent, she has, -
ever since the Norman Conquest, always played a part both in its

1 Cambridge Modern History i 342-346.
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A mtellectual life and in its wars, allxances, and dlplomacy The'
combined effects of the achievements of the strong kings of the
twelfth and thirteenth centuries, and of the Tudor dynasty in-the
sixteenth century, enabled her to assimilate enough of the con-
tinental ideas of law and government to become a territorial state
of the modern type without losing touch with her medizval past.
Thus, partly because of her insular position, partly because of the
accidents of her earlier history, partly because of the statesmanship
of the Tudor sovereigns, she alone among European states has

“been able to secure for her law and her constitution a development
which has been predominantly native and entirely continuous.

Continental influences upon English law and politics have been
at some periods great, at others small. But from an early period-
the great waves of intellectual change which have from time to
time swept over Western Europe have never failed to reach our
shores and to influence our history. One of these great waves of
intellectual change was the legal renaissance of the twelfth and
thirteenth centuries, which, as we have seen, had large effects in
helping forward the growth of a centralized government and a
common law.! But for that legal renaissance, but for the fact
that its influence was felt through the writings of Glanvil and

~ Bracton, through the practical work of many other judges of the

King’s Court, and through the technical skill with which their

successors in the fourteenth and fifteenth centuries built upon these

foundations, English law could never have become a common law
capable of expanding indefinitely with the new wants of a chang-
ing society. Another of these great waves of intellectual change
was the Renaissance of learning and letters, the Reformation of
religion, and the Reception of Roman law, which came in the
sixteenth century. As in the twelfth and thirteenth centuries, so
in the sixteenth century, the effects of these movements were
modified both by the insular position of England and by the
peculiarities of English institutions. And, as was perhaps inevit-
able, the modifications due to these two causes were more ap-
parent in the later than in the earlier period. In the twelfth and
thirteenth centuries the law and institutions of England had not
attained a fixed and definite shape. At the beginning of the
sixteenth century England was ruled by a king at the head of a
constitution, the main outlines of which had been drawn in the -
thirteenth and fourteenth centuries, and by a common law, the
development of which had been native. And though these facts
had little direct bearing on the influence of the Renaissance, they
had much upon the influence of the Reformation and the Recep-

: o 1le ii 145-146, 177-178, 205-206, 228-229, 269-270, 288-290.
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tion. The Enghsh state had already set its face agamst papal

-encroachments upon its sphere; and, in the fourteenth century,
-the, position which the state was soon to take in relation to the
. church had been fore-shadowed.! The law of the English state
was a technical system, very jealous of foreign influences, and, dis-
posed to extend its boundaries at the expense of all rival jurisdic-
tions. When order had been restored by the Tudors, the existing
law and the existing framework of government were found to be
partially sufficient for the needs of the modern state. There was
no need to construct a new order of government and to receive a
foreign system of law.

But changes and additions were needed if England was to
compete with the centralized territorial states of the continent
In particular new institutions were needed to check not only dis-
orderly feudal elements which still threatened to disturb the state,
but also the disorders occasioned by religious, social, and economic
changes; and new legal developments were demanded to meet the
needs occasioned by these changes. It is through these new in-
stitutions and new legal developments that we can trace the influ-
ence of some of the new continental ideas upon law and politics.
Here as abroad they made for the strengthening of the monarchy
as a safeguard against disorder. But, whereas abroad these new
institutions and new legal developments made up the principal
part of the law and government of the new territorial state, here
they were at most supplementary to and co-ordinate with the
older institutions, and with the medizval common law, which
still remained, as in the Middle Ages, “the highest inheritance
of the king by which he and all his subjects are ruled.” 2

In many different countries in Europe in the sixteenth century
there was a conflict between modern and medizval institutions and
ideas; and in most of these countries the victory was with the
former. But, in England, medizval institutions and ideas con-
tinued to exist side by side with the modern ; and, in the seven-
teenth century, they proved to be an msurmountable obstacle to
the aims of the Stuart kings, who, like their contemporaries abroad,
founded a theory of absolutism upon the achievements of their pre-
decessors. The Stuart kings found it impossible to bring the ad-
ministration of the law and government of England into line with
the administration of the law and government of the absolute
monarchies of the continent. On the contrary, the medizval in-
stitutions and ideas proved to be stronger than the modern, and,
bg' the end of the century, they had mastered and assimilated
them., ‘

1Vol. 1 584-587; vol. ii 304-306. : 31bid 436 n. 2.
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The modern law and constitution of England which resulted
was thus the product of a blend of mediaval and modern institu-
tions and ideas which was unique. Hence by the end of this
period English law and the English constitution had assumed a
shape which was very different from the laws and constitutions
of the other states of Western Europe.



PART I

SOURCES AND GENERAL DEVELOP-
MENT

CHAPTER 1

THE SIXTEENTH CENTURY AT HOME AND
ABROAD

UST as in the twelfth and thirteenth centuries it was
Jnecessary to take into account the influence of the men

who were making a canon law to rule the Western church,
and were developing from Justinian’s books rules fit to guide
the political conditions of medizval Europe; so, in relating
the history of English law in the sixteenth century, we must
take into account the new influences which all over Europe
were making for the decay of mediaval legal and political ideas,
and for the rise of the modern territorial state. Indeed, it may
be said that in the later period even more than in the earlier
period, it is essential to bear in mind these continental influences;
for the changes which in the later period were taking place
all over Western Europe were far more varied and far greater
in their extent and effect. The twelfth and thirteenth centuries
were centuries mainly of a legal renaissance: the sixteenth
century was a century of renaissance and reform and change
in many other things—in literature, in art, in religion, in com-
merce, in the physical boundaries of the world. I am not
writing a history of these things; but they all had some
share in shaping the new conceptions of law and politics which
arose’ in this century; and it will therefore be necessary, as we
shall see, to allude to some of their effects upon the development
of English law. In this chapter therefore I shall deal with
some of the more important of the external influences which,
in the sixteenth century, operated, both at home and abroad,
upon constitutional mechanism and legal ideas. In the four
following ¢hapters I shall deal in some greater detail with
the changes in and additions to the fabric of English law

7



8 XVITH CENT AT HOME AND ABROAD

whlch during the sixteenth and earlier half of the seventeenth_
~centuries, resulted from these influences. S

The contrast between the sixth and seventh Henrxes is

~ not more striking than the contrast between the political con-
ditioh of Europe at the beginning of the fifteenth century and
its political condition at the beginning of the sixteenth century.
In the earlier period France was so weakened by feudal
turbulence that Henry V1., with the help of the Duke of Burgundy,
was proclaimed king of F rance at Paris. In the later period
the king was master in his realm. A considerable part of the
dominions of the old duchy of Burgundy had been annexed
to France, and, with the marriage of Charles VIII. to the
heiress of Brittany, the last of the great independent provinces
was annexed to the crown. We can see the beginnings of
‘the process which will concentrate in the king all the powers
of the state. In the earlier period Germany was little more
than a geographical expression. The Swiss, the Scandinavian
powers, the Poles, the Magyars, and the Slavs were encroaching
upon the borders of the Empire; and within its bounds private
war was waged unchecked. In the later period there were at
least some attempts to reconstitute national unity. The establish-
ment of the Common Penny, the establishment of the Imperial
Chamber, and the proclamation of the public peace sanctioned
by the ban of the Empire in 1495; the establishment of a
Council of Regency in 1500; the organization of the Empire
into six circles for administrative and military purposes in 1512
. —all bore witness to the tendencies of the age in the direction
of unity. But they effected little. The knights, the cities,
and, above all, the independent position of the electors and the
princes proved insurmountable obstacles to the welding of Ger-
many into a united nation. Both the emperor and the princes
“were intent on pursuing the dynastic policies of their respective
houses. The house of Hapsburg, by a series of lucky marriages,
secured in the person of its representative Charles V. not only
the Empire, but also the dominions of Spain and the Nether-
lands; and it could thus stand forward as the great rival of
the newly consolidated kingdom of France. But Germany
itself “was not a kingdom, but a collection of petty states,
whose rulers were dominated by mutual jealousies. From
the time of Charles V. to that of Frederick the Great, Germany
ceased to be an international force; it was rather the arena in
which the other nations of Europe, the Spaniard, the Frenchman,
the Swede, the Pole, and the Turk fought out their diplomatic
,h_‘and ‘military struggles.”! In the earlier period Spain was
- 1A, F. Pollard, Camb. Mod. Hist. ii 279. N
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‘torn by internal discord. In the later period the union of
-Castile and Aragon under Isabella and Ferdinand, and the
effective measures which they took to curb the powers of the
-nobility, laid the foundations of a united nation—a fact which
was marked by the final expulsion of the Moors from Spain
in 1491. :

In ecclesiastical history the earlier period is the age of
the Councils—an age in which the nations of Europe debated
not only the position of the Pope and the whole theory of
ecclesiastical government, but also fundamental doctrines of
the church which had been called in question by the heresies
of Wycliffe and Huss. But the growth of distinct nationalities
enabled the Pope to preserve his supremacy for a season by
a series of separate concordats; and the policy of establishing
a temporal power, begun by Sixtus IV. (1471-1482) gave him
a fleeting independence. But this policy of Sixtus IV. was
in the long run fatal to the position of the Papacy both as
the umpire among the nations of Europe, and as the religious
head of Western Christendom. It became merely one among
the many Italian states which were contending for power;
and this left it in the position of a shuttlecock between the
greater European powers, who, at the beginning of the sixteenth
century, made the lordship of Italy the object of their ambition.
At the same time the Popes had accepted the position of
Italian princes, and had imitated and even improved upon
the example set by their contemporaries and rivals. The
nepotism and immorality of some of the Popes, and their
total immersion in secular politics, were scandals which were
only gradually mitigated when the spread of the Reformation
had awakened the church to the need of a counter-reformation
in its own discipline and doctrine and practice. :

In one respect there is a similarity between the two centuries.
In both the Turk was a menace to Europe; and a greater
~menace in the later than in the earlier period. As early as
1356 he had gained a foothold in Europe. In 1453 Constanti-
nople had fallen; and Serbia, the Balkan States, and Greece
were over-run. Even Italy was threatened. For a time the
Turkish advance was checked by Hungary. But when the
Hungarian power was broken at Mohacz (1526) the divisions
of the German Empire seemed to open the way to further
conquests. Vienna was besieged; but its relief (1529) saved
Germany., The partition of Hungary which followed marked
‘the final limit of the Turkish advance into Europe, just as
later in the century the Spanish victory of Lepanto (1571)
‘marked the limit of the Turkish control of the Mediterranean
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By the end of the century the process is begun by which the
Turkish peril will gradully subside into the Eastern Question.
England at the end of the fifteenth and the beginning of the
sixteenth centuries experienced changes similar to those which
werestaking place on the continent. The monarchy, reconstituted
by Henry VIL and further strengthened by Henry VIIL., proved
to be too strong for a nobility weakened by the Wars of the Roses.
Under the cautious rule of the father, and the strong rule of the
son, the judicial system was improved,! the executive was im-
mensely strengthened, and England took a new and a definite
place among the newly constituted nations of Europe. Moreover,
under Henry VIII. the attitude of England to the Reformation
was definitely settled. The church was reformed, and made an
integral part of the state, with the result that the power of the
central government was strengthened,? and the foundations were
laid for extensive and beneficial changes in local government.? In
his reign, indeed, England almost appears to be an absolute
monarchy of the continental type. But when we turn our eyes
from the activities of the Tudor kings and statesmen at home and
abroad, and look at the mechanism of government,* at the writings
of political theorists,* and at the system of law public and private,®
we can see that in many ways the law and government of England
departed from this type. In spite of all differences, however, this
period of prerogative rule has left enduring marks upon our con-
stitution and our law. The marks might have been more en-
during if the direct line of the House of Tudor had not failed.”
In describing this great transformation from which the Europe
and the England of to-day emerges, I shall deal in the first place
with the new ideas which in this century revolutionized all fields
of thought and all departments of knowledge. This transforma-
tion may be summed up in the two words Renaissance and Re-
formation; and its legal and political outcome was the modern
territorial state. In the second place I shall deal with the new
institutions which the organization of this modern territorial state
necessitated. In the third place I shall deal with the new rules
of law which were called into being to govern these altered political
conditions. This will involve both an account of that Reception
of Roman law, which has affected more or less deeply the legal
systems of the principal states of Western Europe, and an attempt
to estimate its influence upon the development of English law.

1Vol. i 122-128, 409-411, 412-414, 492-508.

%1bid 588-598; below 56 seqq. 2 Below 137-165.
- 4 Below 165-166, 173-190. 8 Below 209-215.

¢ Below 285-288 ; vol. v 176-177, 194-196. 7 Below 53, fgo.
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I
+ THE NEW IDEAS—RENAISSANCE AND REFORMATION

“There exists,” says Dicey,! “at any given time a body of
beliefs, convictions, sentiments, accepted principles or firmly rooted
prejudices, which, taken together make up the public opinion of a
particular era, or what we may call the reigning or predominant
current of opinion. . . . It may be added that the whole body of
beliefs existing in any given age may generally be traced to
certain fundamental assumptions, which at the time, whether they
be actually true or false, are believed by the mass of the world to
be true with such confidence that they hardly appear to bear the
character of assumptions.” It is the character of these “as-
sumptions”’ which created the public opinion of the Middle Ages,
and gave to medizval history its leading and distinguishing
characteristics. It is the Renaissance and Reformation of the
sixteenth century which substituted other ‘‘assumptions,” created
a new public opinion, and thus started the modern history of
Europe. Therefore, if we would understand the law of the six-
teenth century, and its relation to the law of the Middle Ages,
we must understand the nature of the changes signified by these
two words.

I have already described the leading characteristics of the
assumptions which created the public opinion of the Middle Ages,
and coloured all its ideas upon law and politics.?  In the sixteenth
century many causes contributed to subvert the intellectual con-
ditions which had resulted from them.

- The Renaissance of classical studies had begun in Italy in the
last half of the fourteenth century. In the last years of that
century, and in the fifteenth century, the study of the Greek
classics was pursued side by side with the study of the Latin
classics; and this revival of classical studies soon produced a com-
plete break with medizval modes of thought. The older monu-
ments of learning and art were no longer looked at through the
spectacles of the scholastic philosophy and theology. They were
studied in and for themselves. Human reason, unfettered by
preconceived theories, theological or otherwise, tried to discover
the meaning which they had to the men who made them; and
this necessarily gave a wholly new meaning to the older studies
—to grammar, to history, to literature—and led to the growth of
new standards of taste, both in literature and art. It was the
real world of classical antiquity which was thus revealed—a wholly
new world of thought to that age; and of that world mtan and

1 Law and Opinion 1g, 20. 2Vol. ii 127-144.
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man’s intellect and asp:ratnons and desu'es were the centre. These
" things were no longer to be regarded as pomps and vanities of
" this wicked world except in so far as they were used to further
that logical system, which took the doctrines of the church as
theirwpremises, and viewed all human knowledge in the light of -
deductions from them. This world might be wicked and it might
be transitory, but it was meant to be lived in, Man’s senses and
faculties were given him to use, not to mortify ; and he was under
no obligation to view all knowledge from one particular standpoint.
He was the master of his fate, and it was his duty to act and
think and reason freely and fearlessly, not only upon art and
literature, but upon history sacred and profane, upon religious
doctrine,) and eventually upon physical science.? These views
were disseminated throughout Europe by lectures, by schools, by
academies, and by the printing press. Students flocked to Italy
to study the new learning, as in former days they had flocked
thither to study Roman law. The results may be seen and
illustrated by the writings of men of such opposite characters as
Machiavelli and Sir Thomas More., In T/e Prince the whole
scheme and theory on which medizval thought rested is simply
- disregarded. He *‘ consistently applied the inductive or experi-
mental method to political science.” “An appeal was to be made
to history and reason ; the publicist was to investigate not to invent
—to record, not to anticipate—the laws which appear to govern
man’s actions.” 2 Similarly in the Utgpia of Sir Thomas More
the actual facts of society are looked at with a critical eye, and
its faults are satirized by the comparison with his ideal republic,
which rests on bases very different to any which could have been
deduced from the old premises of the scholastic philosophy.
As we can see from the Utgpia, the discovery of the New
World intensified the tendency to abandon the ancient ways.
Ralph Hythlodaye, who relates his adventures in Utopia * for the
desire that he had to see and knowe the farre Countreyes of the
worlde,” had “joyned himselfe in company with Amerika Ves-
puce;” and it was on one of these voyages that he had found this
ideal commonwealth. In fact, it was not merely the premises of
“the old philosophy which were being undermined. The physical
world was being enlarged and changing its shape. New countries,
new nations, new phenomena of all kinds were emerging. With
these things the old learning, the old modes of thought and
reasoning were powerless to deal. They must be investigated;
1Cf. Acton, Lectures on Modern History 77-79.
2Below 13 and n, 1.
3L. A, Burd, Camb. Mod. Hist. i 212-213. It was naturally anathema to writers

who favoured the older order ; thus Pole said of it that ¢ it had already poxsoned Eng-
land and would poison all Chnstendom," L. and P, xv no. 721,
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-and the results of that investigation necessarily led to the
“abandonment of old theories, not only as to the physical constitu-
‘tion and position of the universe, but also as to men’s relations to
_it and to one another.! : . '
We have seen that theological ideas and dogmas domihated
the old learning in all its branches. Any fundamental change
therefore in any branch of knowledge necessarily involved some -
reconsideration of men’s religious beliefs. Could these beliefs
be reconsidered and restated in such a way as to bring them into
harmony with the new order? Some, notably Erasmus, thought
that this was possible. And if there had been merely the in-
tellectual difficulty arising from the necessity of readjusting an
old theology to new points of view, the sixteenth century might
have managed to effect such a readjustment as skilfully as the nine-
teenth century. But, in the sixteenth century, the intellectual
difficulty was far greater, nor was it by any means the only diffi-
culty. In the first place, theology was not merely a special
branch of knowledge: its conceptions dominated all knowledge.
In the second place, church and state were in a sense one society ;
and therefore any questioning of the dogmas of the church, and
of its position in relation to the state, meant far more than the
alteration of one particular society within the state. It meant
rather the unsettling of the foundations of all society. In the
third place, the church had enormous vested interests in
the maintenance of the old order. Finally, the abuses rampant
in the church had been thrown up into stronger relief by the
changed political and intellectual conditions of Europe ; and they .
had inspired a hatred of the church and of churchmen which made
it certain that no peaceable readjustment of the old ideas to the
new could be effected. Any attempt at change was sufficient to
upset a system which had long been growing more and more -
unstable, and to begin a religious revolution. The acts which.
were the immediate and proximate causes of the movement—
Luther’s ninety-five theses and his bonfire of the papal bull and
the books of the canon law, the divorce question in England—
were merely sparks which produced their far-reaching effects
because they touched a mass of explosive matter.

1We may remember that this centur{ is the century of Copernicus, Tycho
Brahe, Kepler, and Galileo, below 50; the works of writers like Bodin show
the manner in which the new facts due to the discoveries had enlarged the outlook
of political philosophers, and had enabled them to give a new form and meaning to '
the older authorities, see e.g. Bodin, Le République Bk, v c. 1—the title of this -
chapter is ¢ Du reiglement qu’il faut tenir pour accomoder la forme de République &
la diversité des hommes : et le moyen de cognoistre le naturel des peuples; ™ but,
as we shall see, the greatest exponent of the fundamental inconsistency of the old.
aims and methods and theories with the new facts is our own Francis Bacon,.
below 49-52. )
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Thus began the religious Reformation of the sixteenth century.

It stopped all thoughts of peaceable change in the religious world.
- It stopped for a time the gradual spread and peaceable develop-
ment of the new learning, and in the end it changed the course
and gmodified the results of the new learning upon the intellectual
world. It involved changes and readjustments not merely in
men’s religious and mental outlook, but also in the machinery of
the state. These changes and readjustments are at the root of
many legal, constitutional, and political developments, and, more
than any other single cause, have made the Western Europe of
to-day. The Reformation, therefore, though primarily a religious
movement, has aspects which stray far from the history of religion,
and appeal in their different ways to the legal, the constitutional,
and the political historian. In order to understand its effects
upon the legal and constitutional and political development of
Europe and of England, I must touch very briefly upon some
of the conditions which made it inevitable.

In the first place, the movement had a moral aspect. In all
spheres of the church’s activity there was much that was well
calculated to excite the moral indignation of thinking men.
There were abuses connected with the doctrines of the church—
notably indulgences; abuses connected with the manner in which
the offices of the church were bestowed and used—simony,
nepotism, plurality, non-residence; abuses connected with the
ecclesiastical courts. The immorality of many of the clergy,
their exactions, and immunities, and, above all, the venality,
immorality, and even actual infidelity rampant at the papal court
had long been notorious. They had resulted in an intense
popular hatred of and contempt for the clergy—feelings which
the printing press could now express, concentrate, and popularize.’

In the second place, the movement had an intellectual aspect.
The new modes of thought affected the position of the church in
different ways in different countries. In Italy and at Rome itself
it led in many cases to sheer paganism. To many, even of those
who lived upon the revenues of the church, this world and its
pleasures —intellectual, artistic, and sensual—were all in all;?

1 For a detailed account see Lea, Camb. Mod. Hist. i 653-677; and cf. Ranke,
History of the Reformation in Germany (Austin’s tr.) i 272-278 ; for some account of
indulgences and their abuses see Acton, Lectures on Modern History g1, g2; in
1523 Erasmus wrote to Adrian VL., * Non ausim scribere in quam multis regionibus
quam penitus, popularibus animis sit infixus Lutheri favor et odium Pontificis
nominis,” Epistolae no. dcxlix (Opera omnia, ed. 1703) vol. iii. Pt. I.; L. and P, ii
nos. 3277, 3352 (1515) an account of a plot of certain cardinals to Foison the Pope—
“ omnis fides, omnis honestas, una cum religione a mundo abvolasse videntur,” is
Pace’s comment, ibid no. 3523.

24 The Prince was published by the Pope’s ’printer. with the Pope’s permission ;
a cardinal shrank from reading St. Paul for fear of spoiling his style ; and the scandals
in the family of the Borgia did not prevent bishops from calling him a god. . . . An
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and this temper of mind gave no small help to the Reformation
in its earlier stages. Firstly, it produced an indifferent tolerance
which allowed the movement to gather force. Secondly, its
effects upon the papal court gave force and point to the moral
denunciations of the reformers. Among the northern nations
the new studies had a more serious, a more practical, and a more
religious effect. Fairbairn has clearly pointed out one of the
chief reasons for this difference.! ¢ The Latin race, especially in
Italy, was the heir of the Roman Empire, still a vivid memory
and a living influence ; its monuments survived, its paganism had
not utterly perished ; its gods were still named in popular speech ;
customs which it had sanctioned and dreams which it had begotten
persisted, having refused as it were to undergo Christian baptism.
. . . Here the Renaissance could not but be classical. . . . The
Teutonic mind, on the contrary, had no classical world behind it.
. . . Its conscious life, its social being, its struggles for empire and
towards civilization, its chivalry, its crusades, its mental problems,
and educational processes, all stood rooted in the Christian
religion. Behind this the memory of man did not go.” The
resources of the new learning, therefore, were directed to the
study and criticism of the Bible, to serious educational work, to
the exposure of clerical follies and scandals. Incomparably the
most eminent of those who devoted themselves to this task was
Erasmus. He did more than any other single man to popularize
the new modes of thought, to satirize the abuses in the church,
and to apply the new learning to the reformation of religion.?
His Praise of Folly (1511) encouraged men to continue to
ridicule?® the follies of the old learning and the clergy its
supporters, as Ulrich von Hutten and other scholars had ridiculed
them in the Epistolac Obscurorum Virorum. His edition of the
New Testament and the commentary annexed to it* encouraged
men to contrast the Christianity of the Bible with the Christianity
of the church, as Luther contrasted them in his address 7o #4e
Christian Nobility of the German Nation. The thoughts that the

open conflict was averted at the cost of admitting into the hierarchy something of
the profane spirit of the new men, who were innovators but not reformers,” Acton,
Lectures on Modern History 79, 8o.

1Camb. Mod. Hist. ii 692, 693.

2 Atton points out, Lectures on Modern History 88, that printing in Italy had

been going on for sixty years, and that 24,000 works had issued from the press
before anyone thought of printing the Greek Testament ; Erasmus himself said that,
“b Letters had remained pagan in Italy until he taught them to speak of Christ,”
ibid.
) 3For an account of and some extracts from this work see F. Seebohm, The
Oxford Reformers 193-205 ; for earlier works see Ranke, History of the Reformation
in Germany (Austin’s tr.) i 278-281 ; Camb. Mod. Hist. i 675, 677; and for England
see vol. ii 306, 413, 414.

$See F. Seebohm, The Oxford Reformers, Chap. XI. for an account of the work
of Erasmus on the New Testament and St. Jerome.
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. Bible unencumbered by tradition should govern men’s beliefs,
sthat perchance the papal supremacy over the church was not
- ordained of God, that other modes of ecclesiastical organization

. more akin to primitive Christianity could be constructed from

- the 8ible, that man was directly responsible to God and needed
no priest to mediate—all began to germinate. :

In the third place, the movement had a political aspect. In
none of the countries of Western Europe had the relations
between church and state been quite harmonious; and it is
clear that the large claims of the church to the obedience of the
clergy were incompatible with the claims of the new territorial
state. Moreover, the rulers who were constructing these states
were casting envious eyes upon the large revenues of the church.

- They were quite ready to take advantage of the abuses in the
church to compel reforms which would increase their own in-
fluence and their own revenue as well as the usefulness of the
clergy. But all these claims could be and were effectediwithout
a breach with Rome. Legal and political speculation had found
a niche for the territorial state without making any great break
with the medizval theory of the universal state and a universal
church. State and Empire and Church could all be recognized
as wniversitates, all de facto possessing large powers within their
own spheres.! The delimitation of these spheres was a matter
for diplomacy to settle in the light of actual facts. The Popesin
the age of the Councils had already shown that they were skilful

~diplomats.? Kings who were consolidating their dominions had
no particular wish to promote religious changes which were
causing a revolution in the church, and might well unite
with other elements of disorder to cause a revolution in the
state.® Here therefore was a fair basis for negotiation. Bargains
were struck. The state gained a large control over the.persons
and wealth of the clergy : on the other hand, the church gained
the assistance of the secular arm in the work of suppressing
heresy, and retained some part of its wealth and influence.*

1Woolf, Bartolus of Sassoferrato 113, 114; below 191, 243.
3 Figgis, From Gerson to Grotius 45.
3Francis 1. said of the Reformation, ‘ Cette nouveauté tend du tout au -
renversement de toute monarchie divine et humaine,” cited H, Lureau, Les doctrines
democratiques de la seconde moiti¢ du XVlIe siécle ro. o
4 Figgis, Divine Right of Kings 109, 111; see Esmein, Histoire du Droit
Frangais (11th Ed.) 713-717 for the French concordat of 1516; Ranke, Turkish and
Spanish Monarchies (Kelly’s tr.) 6o for the control exercised by Phillip IL. over the
church—a control which had begun to be strict as early as the reigns of Ferdinand
and Isabella, Camb, Mod. Hist. i 353, 355, 356; Ranke, Hist. Ref, in Germany ii
168-174 for the bargain made with the Pope by the Dukes of Bavaria—as he says, °
“ What others are striving to wrest from the Pope by hostile measures, they con-
tinued to retain with his concurrence ; ’ see F. Seebohm, The Oxford Reformers 422, -
: 433 for the way in which the money raised by indulgences waa shared between the -
'ope and the temporal ruler; cf. L, and P, ii { Introd. cciv-vi. e
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Such an arrangement, if coupled with a reform of the abuses of the
church and with improved modes of education, seemed to many
- of the finest minds and best statesmen of the age—to. Erasmus,!
to More, to Wolsey, and perhaps to Pole? the best solution of
the problem ; for it added to the efficiency of both church, and
state, it obviated all danger of revolution, and it furthered the
peaceful progress of the new learning.®* Mere diplomacy, it is
true, could not deal effectually with the deep-seated moral
indignation of the people, nor could it at once procure the
adjustments needed to meet the demands of new intellectual
points of view. Still less could it deal with the tendency to
discard Catholic tradition and to submit everything—dogma,
ritual, church government—to the words of the Bible as inter-
preted by the private judgment of the reader—a tendency which
was manifestly strengthened by the publication of Luther’s
translation of the Bible which was reprinted eighty-five times
in eleven years.* But these diplomatic concordats gave the
Papacy time to realize the gravity of the situation; and, if
such concordats could have been made with all the states of
Europe, the Reformation might have been stifled. Neither moral
indignation, nor intellectual dissatisfaction with the existing
order, nor changed beliefs would have sufficed without some
measure of protection from the state at the beginning of the
movement.®

Fortunately for Europe this measure of protection was found
in Germany. Germany had suffered more than any other country
in Europe from ecclesiastical abuses. There the moral indigna-
tion was keenest, and the tendency to doctrinal change the most
widespread.  There, too, the absence of any strong central
government prevented any diplomatic arrangements between
church and state. Some of the princes no doubt were willing

VIn his Spongia versus aspergines Hutteni (Ed. 1523) he defines his position,
“Mihi consultius visum est hic conquiescere donec principes et eruditi, studiis
omissis, expetant ea consilia quae sine tumultu prospiciant evangelicae veritati et
gloriae Christi;’’ and again, “ Hoc interim consilium dederim utrique parti ut
neutri addictus itaque utrique bene cupiens ;” as he points out, * Neque corona
neque mitra addit sapientiam Evangelicam fateor, sed neque vulgarem pileum aut
cingulum addit. Qui se putant donum spiritualem ne spernant publicam
auctoritatem.”

3 Starkey’s England (E.E.T.S.) cxviii-cxxv.

3See Acton, Lectures on Modern History g9, roo for an attempt to bring
Luther over to this view.

4 Acton, op. cit. 103. 3

5« Where Protestantism was an idea only, as in Spain and Italy, it was
crushed out by the Inquisition; where, in conjunction with the political power and
sustained by ecclesiastical confiscation, it became a physical force, there it was
lasting,” Stubbs, Lectures on Medizval and Modern History 268.

¢ Erasmus pointed out to Adrian VI, that though the Wyclifite heresy had been
suppressed—** sed oppressa verius quam extincta ”’—by royal power, this could not

9566
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“to arrange a concordat with Rome; but others were willing to-
protect the reformers both because they felt the national in-
dignation against Papal abuses, and also because a Reformation
would help them to consolidate their power as against the emperor.’ -
In,fact the Reformation gave a fatal blow to the cause of .
German unity, the effects of which were intensified when the
Protestant sects began to quarrel among themselves. The
finishing touch was given to the power of the princely houses
when the principle “Cujus regio ejus religio” was adopted in
1555, at the diet of Augsburg. The Protestant prince was the
lord both of church and state. “ He is the guardian both of the"
first and the second table of the law.”? He must uproot false
doctrines, and actively propagate the true,® for the civil law
contains many penal laws against idolatry.* He must have
regard not only to the lives and property of his subjects in this
world, but also to their eternal welfare.* Property of the church
which is being misused he must apply to righteous uses.® It is
easy to see that a Catholic prince could hardly be expected to
content himself with an inferior position. The idea, not only
that the state is supreme over all its subjects,” but that it has
attained to much of that divinity which in the Middle Ages was

be done in Germany; he says, * Et tamen quod tum in eo regno licuit, quod totum
ab unius nutu pendet, nescio an hic licet in tam vasta regione inque tot Principes
dissecta,”” Opera (Ed. 1558) iii 580.

1Thus, as Ranke points out, Hist. Ref. in Germany ii 8g, the electorate of
Saxony was the refuge for all those oppressed by the spiritual authorities ; cf. Camb.
Mod. Hist. i 6go, 691, * A single prince, like the Elector Frederic of Saxony, could
protect it in its infancy. As the revolt made progress other princes could join it,
whether moved by religious considerations, or by way of maintaining the allegiance
of their subjects, or in order to seize the temgporalities and pious foundations, or, like
Albrecht of Brandenburg, to found a principality and a dynasty,”

# Melanchthon, De officio Principum quod mandatum Dei prascipiat eis tollere
abusus Ecclesiasticos (Ed. 1539); for similar views as to the power of the Prince
held by Luther and Calvin see H. Lureau, Les doctrines democratiques de 1a seconde
moitie du XVI¢ siécle 22-25; Figgis, From Gerson to Grotius 64-74.

3 Melanchthon, op. cit., ¢ Principes et magistratus debere impios cultus tollere et
efficere ut in Ecclesiis doctrina tradatur et pii cultus proponatur.”

4Ibid. * Has rationes haud dubie secuti sunt Constantinus, Valentinianus, et
Theodosius qui cultum Idolorum legibus prohibuerunt.”

5Ibid. * Non tantum ad querenda et fruenda ventris bona sed multo magis ut
. . . aeterna bona querantur.” .

fIbid. * Cum autem pauci divites haec studia ecclesiastica colant, necesse est
honesta stipendia constitui Pastoribus Ecclesiarum, doctoribus, et discentibus in
scholis, Hanc ad rem transferendae sunt opes Collegiorum et Monasteriorum quae
injuste tenentur et devorantur ab indoctis, ociosis, denique ab hostibus Evangelii.”

7 ¢ The constitution of the Lutheran churches contributed even more than the
revival of the Civil Law to establish the absolute sovereignty of States,” Acton,
Lectures on Modern History 104; * Richelieu no lessithan Cecil or Parker, was a -
product of the Reforming movement. Had there been no Luther there could never
have been a Louis XIV,,” Figgis, From Gerson to Grotius 71; *‘the old order had
reached from heaven to earth. The new was frankly limited to a single point, the

- Prince was supreme; that, for Luther as for Austria, was all sufficient,” T. Baty,
‘International Law, 224.



RENAISSANCE AND REFORMATION 19-

the peculiar attribute of the church is rapxdly emerglng What '
form the state shall take is another question.?

In so far as the Reformation subordinated the church to the
state it gave material help to the forces which were making for
the construction of the self-contained territorial state. In Frgnce
the state obtained by treaty with the Pope large rights over
the church.®* In Spain not only was the state supreme,* it
was even able to make use of the organization of the church
to establish a system of absolute government. The Inquisition .
was the serviceable tool of the government. “It was the in-
quisition,” says Ranke,® ‘“and the Inquisition alone that com-
pletely shut out all extraneous interference with the state: the
sovereign had now at his disposal a tribunal from which no
grandee, no archbishop, could withdraw himself. . . . Open heresy
was not the only question it had to try. Already Ferdinand
had felt the advantages it afforded, and had enlarged the sphere
of its activity. Under Philip II. it interfered in matters of
trade and of the arts of custom and marine. How much further
could it go when it pronounced it heresy to dispose of horses
or munition to France?” In Germany, as we have seen, it
consolidated the power of the princely houses. But though
in its ultimate results it would be true to say that the Reforma-
tion has powerfully assisted in the creation of the autonomous
state, its immediate results were sometimes quite the reverse.
In essence it was a revolt against authority ; and a revolt based
upon religious motives. It could not be expected that all the
members of the state would acquiesce in the religion dictated
by their rulers, whether it was of the reformed or of the un-
reformed type ; and these dissenters would naturally find sympa-
thizers among their co-religionists abroad. This aspect of the
Reformation came to the front with the spread of Calvinism
and the beginning of the counter-reformation in the latter half
of the century. The Calvinistic movement was both popular
and aggressive. The organization and the discipline, which
were characteristic of it, fitted it to be the fighting force of
Protestantisn, when the Roman Catholic Church began to
organize its forces for the life and death struggle between the
old and the new churches. But this struggle necessarily at- -
tracted many other elements of discontent in many different
nations. There was an element of feudal disorder in the
religious wars in France; and these wars gave opportunities
to other competitors with the crown for political power—to -

‘ang:s, Diyine nghts of Kings 92-93; cf. Sorel, L’Euvrope et la Revolution
Fta.ncmse 112, 1 Below 192-199. 3 Above 16 n. 4. :
4 Ibid. 8 Turkish and Spanish Monarchies (Kelly’s tr.) 62.
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the Estates General, and the Parlement of Paris.! It was the
Calvinists of Holland who at length succeeded in throwing off
the yoke of Spain; and their success showed that religious
dissent allied to a constitutional opposition could accomplish
a feat which could never have been accomplished without
this alliance. In Scotland the Calvinistic movement united
itself to the popular indignation at ecclesiastical abuses, and
to the desire of the nobility for the wealth of the Church. It
was helped by the feudal independence of the nobility; and
it succeeded in organizing a Church, so true to the principles
of Calvin, that its strength made it as serious a rival to the
independence of the state as the church of Rome.? We shall
see that in England the same movement united itself with
Parliamentary opposition to the government, while the discontent
of the Roman Catholics gave rise to disorder of the feudal type.?

Thus it might well have seemed, in the latter half of the
sixteenth century, that the Reformation was hindering the
growth of the modern state, just as it seemed to have hindered
the progress of the literary Renaissance. But by the end of
the century it was becoming fairly clear that in both cases its
effects had been, not to hinder, but to complete and to modify.

It completed the structure of the modern state, for it finally
disposed of the medi®val political and religious theory of a
universal state and a universal church. The horrors of the
religious wars strengthened the desire and the need for efficient
government which such a state alone could satisfy. National
feeling began to rise superior to religious animosity—as the
rise of the Politiques in Francc,* and the assistance given to
the Government by the English Catholics at the time of the
Armada show. By thus making the medizeval political and
religious theories impossible it assured the victory to the new
learning and to the new modes of thought. The several in-
dependent states of modern KEurope formed an appropriate
environment in which new opinions could be formed, new
ideas arise, and new discoveries increase, because their in-
dependence and diversity taught men that it was possible to

1 Armstrong, French Wars of Religion 31, 32; below 168, 170-172.

2« In the writings of Cartwright and Goodman we have clear proof that
the political claims of Presbyterianism were as oppressive, as tyrannical, and as
preposterous as those of Rome. The two systems, Papal and Presbyterian, are
alike in that they both regard the State as the mere handmaid of an ecclesiastical
corporation, and would, in the last resort, place the supreme direction of politics
in the hands of the rulers of the Church,” Figgis, Divine Right of Kings 191, 192.

* Below 38-39, 47, 48.

$They were the party who, as Tavannes said, ** preferred the repose of
the kingdom to the salvation of their souls; who would rather (£hat the kingdom
remained at peace without God, than at war for Him,” cited Armstrong, French
Wars of Religion 37; Figgis, From"Gerson to Grotius 115, 116; cf. Sorel, op. cit,

g 55-56.
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‘tolerate diverse opinions. The toleration extended by these
states to one another inevitably led sooner or later to a toleration
- of divergent opinions within the state itself,

It modified the effects of the Renaissance and the theory of
the state. The dilettantism and the paganism which had marked
some aspects of the Renaissance in Italy disappeared ; and we get
the rise of national literatures, and solid advances in the exact
and physical sciences. Theories of the state were no longer
founded exclusively, as Machiavelli had founded his theories,
upon a compound of classical instances and present experience.
Medizval theories upon religious, upon legal, and upon political
topics were the weapons used by both sides in this period of
conflict.? The period of the Great Councils in the fifteenth
century had been fertile in these theories; and they were largely
used by all the publicists of the sixteenth century.? The classical
revival thus united itself to the political theories of the Middle
Ages and to the underlying ideas of right, legal or moral, which
were assumed by them. New theories of the state, based partly
on the more exact knowledge of classical history which the
Renaissance had rendered possible, partly on medizval specula-
tion and experience, preserved many medizval ideas which a
merely classical Renaissance would have destroyed, and so made
further developments possible, both within the state, and in the
relations of these states to one another.

Within the state these medizeval ideas did good service to
those who opposed the state’s absolute authority either from a
religious or from a political standpoint. During this period the
religious standpoint was the more efficient—it was in those
countries in which religious dissent was most completely crushed
that political freedom most completely disappeared.®* The
medizval books necessarily played a large part in these contro-
versies. In them many reasons both theological and legal could

1 Figgis, From Gerson to Grotius 24, * So far as it (the Reformation) tended to
revive the theocratic ideals, theological politics, and appeals to Scripture, in regard
to the form of government, it was a reversion to the ideals of the earlier Middle
Ages, which were largely disappearing under the combined influences of Aristotle
and the Renaissance.”

31bid 40, 41, 51, *‘ Gerson, D’Ailly, and Nicolas placed the constitutional
monarchy .in such high light that it could not be altogether obscured even in later
and more subservient ages;” cf. Figgis, Politics at the Council of Constance
(R.H.S. N.S.) xiii 114, *“ This church council first exhibited the conflicts of pure
politics on the grand scale,” and, * In it the notions of pure constitutionalism gained
the hall-mark of European acceptance.”

3 Figgis, Camb. Mod. Hist, iii 769, * The forces in favour of monarchy were so
strong that, apart from a motive appealing to conscience, making it a duty (even
though a mistaken one in:any individual case) to resist the government, there would
have been no sufficient force to withstand the tyranny of centralization which suc-
ceeded the anarchy of feudalism ; * this saved the principles of liberty, *from a col-
lapse more universal than that which befell Republican ideals at the beginning of the
Roman Empire,”
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“be found to justify resistance to a tyrant.! Arguments derived
from them took up the work of those medizval representative
assemblies and medizval courts which had gone down before the
centralized force of the modern state.? ' o

én the relations of these states to one another these same
ideas did equally good service. Just as the medizval political
theories influenced the internal structure of the state and tended
to prevent the growth of an unchecked and an unmitigated
despotism; so the medizval idea that states, as between them-
selves, had rights which should be respected® influenced the
nature of their dealings with one another; and, by preventing the
growth of the idea that their relations should be founded merely
on the strength of the contending parties, tended to foster the
idea that some element of law and right should enter into them.

- Without this idea, which we owe primarily to the fixed premises

‘and the scholastic logic of mediaval speculators, international re-
lations might have been for a long time wholly, or almost wholly,
lawless.

These ideas were the parting gifts of medizval legal and
political theory to the modern world. It was a world in which
the medizeval unity and universality of legal and political theory
had given place to a diversity which rendered necessary a new
political science, having as its basis the modern territorial state.
The variations in the structure of these states tended to accentu-
ate those national characteristics, and to create those systems of
national law which have consolidated and stereotyped the differ-
ences between the separate states of modern Europe. At the
same time the underlying similarities existing between them,
due to common religious beliefs, to common legal and political
ideas, and to a common historical development, created a real
affinity which found its legal expression in the beginnings of our
modern international law.* All these characteristic features of
modern as distinct from mediaval history are the results of the
allied movements of Renaissance and Reformation. Of the
manner in which legal expression was given to these changes I
shall speak when I describe the new institutions which arose in

! Below 197-199; the authorities relied on and the instances adduced by political
theorists such as Bodin and Hotman are the best instances of this: as Figgis says
(R.H.8, N.S.) xix 148, 149, * A perusal of the ordinary treatises (more especially the
continental, but our own Hooker affords an example) on the topics that line the
borderland between politics, law, and theology will make it clear that there is a
certain common element in which all discussion takes place. This atmosphere is
compact of a peculiar amalgam of law strictly so called, certain general ideas which
are expressed in the civil and canon law, and some common principles of ethical and
theological reasoning. All this is responsible partly for the internal structure of the
modern state everywhere but in England, and to some extent hera” '

“Below 166-173 ; cf. Brissaud, Histoire du Droit Francais 403, 404. )
. #Vol, ij 131-132. * Below 289-290; vol. v 25 seqq.
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this century, and the mﬂuence of the Receptlon of Roman Law

In the meantime I must give some account of the way in which"
~the Renaissance and the Reformation affected the development
‘of the English state.

The course which the Renaissance and the Reformation t8ok
in England was in some respects peculiar. But, whether we
look at their causes, or whether we look at their effects upon the
structure of the state and upon the development of public and
private law, we shall see that, even when they are not directly
affected by the course of events on the continent, they can often
be better understood in the light of the analogies and contrasts
which these events present to us.

No more difficult task ever confronted an English king than
that which confronted the first Tudor. Abroad the foreign re-
lations of England needed adjustment in the light of the new
grouping of the European powers. At home it was necessary to
‘maintain an insecure throne against foreign intrigue and domestic
faction ; to restore order in a nation accustomed for more than
half a century to lawless ways, and for more than thirty years to
civil war; to regulate the new conditions of domestic and foreign
trade; and to provide for the solution of the new social problems,
which had arisen from the break up of the medizval economic
and social organization. In the background there were the prob-
lems intellectual and religious set by the New Learning; and their
discussion was certain sooner or later to raise the question of the.
condition of the church and of its relations to the state. We have
seen that some of these difficulties and problems had begun to
emerge at the end of the fourteenth century.! But they had been
shelved during the reigns of Lancastrian and Yorkist kings, and
had in the meantime grown in complexity. An attempt to solve
them could no longer be delayed if the nation was to be saved
from the anarchy to which a premature experiment in parlia-
mentary government had reduced it.

The disorders from which all classes of soczety were suffering
were many and various. ‘“The hed agreth not to the fete, nor
fete to the handys, no one parte agreth to other; the temporalty
grugyth agayn the spiritualty, the commyns agayn the nobellys,
and subjectys agayn ther rularys”? The times were out' of
joint, partly owing to want of governance, partly owing to the
fact that the period was one of transition from medizval to
modern. In books like More's Utopia and Starkey’s England

© 1Vol, ii 411, 413-414. ‘
2Starkey, England in the Reign of Henry VIIIL. (E.E.T.S.) 82. This work is in
the form of a dialogue between %ole, the future cardinal, and Lupset, lecturer on

Rhetoric at Oxford; it is dedicated to Henry VIII for Starkey see Maitland,
English Law and the Renaissance 41-46. . S
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we see echoes of the old disorders from which society had been
suffering all through the fifteenth century. Abuses in the pro-
cedure of the courts which lengthened lawsuits and fostered
litigation ;! abuses arising from the partial ministering of justice ;?
the hardness of the criminal law ;3 the benefit of clergy and the
privilege of sanctuary ;* the crowds of idle retainers and ignorant
monks who led lives useless and even harmful to the state 5—all
these things were crying evils of long standing. But many of
the other disorders which these writers denounce were the in-
evitable consequences of the passing of the medieval order of
society. Inthefirst place, the old economic ideas were disappear-
ing, and as yet no new theory had arisen to take their place.®
The complaints which we hear as to the depopulation of the
country owing to the conversion of arable into pasture;’ as to
the extravagance of the richer classes and their oppression of
their tenants ;% as to the combination of traders to raise prices®
—all testify to the fact that competition was ousting custom as
the basis of the economic system. In the second place, the ideas
and methods of the scholastic philosophy were beginning to look
foolish in the light of the New Learning which such men as Colet,
Erasmus, More, Grocyn, and Linacre were bringing from Italy.!
In England, as among other northern nations," the New Learning
was being turned to religious uses;? and it threw into stronger
relief the worldliness and the cynical immorality which were
rampant in the church. Many, notably Wycliffe, had attacked

1 Starkey, op. cit. 83, ** Prokturys and brokarys of both lawys wych rather
trowbul mennys causys than fynysch them justely are to many; and yet gud
mynystrys of justyce are to few; ’’ cf, ibid 118, 191; vol. iii 623-627, and App. VIIL,

3 Starkey, op. cit. 86, “ Materys be endyd as they be frendyd ; '’ Plumpton Cor-
respondence (C.S.) 131-132, 134-135, 150-15I1—as to the *labouring » of sheriffs and
jurors; Y.B. 1 Hy. VII. Mich. pl. 3; vol. ii 415-416.

3 More, Utopia (Temple Classics Ed.) 14 (punishment of death for larceny); 27
(forfeiture of stolen property to the king).

41bid 31; Starkey, op. cit. 138-140; vol. iii 293-307.

5 Utopia 15, 70, 71; Starkey, op. cit. 131 speaks of *‘Abbeylubbarys;® see
below 505, 520 for the laws passed in Henry VII,’s reign against riots and retainers.

¢ As to this see Cunningham, History of Industry and Commerce, i 555—as he
points out, books like More’s Utopia and Starkey’s England are * of more value as
describing the course of events, than because of the explanations the writers were
able to offer ; ' below 318-319.

7Vol. iii 209-211.

8 Utopia 15; Starkey, op. cit. 175; vol. iii 502-505.

9 Utopia 20—The sheep, says More, though they increase in numbers do not
decrease in price, “ For they be almooste all comen into a fewe riche mennes
handes, whome no neade forceth to sell before they lust, and they luste not before
they maye sell as deare as they luste.”

10 For an account of these men and their services to learning see F. Seebohm,
The Oxford Reformers.

1 Above 5.

12See Seebohm, op. cit. Chap. I1. for an account of Colet’slectures; he probably
began to lecture on the Epistle to the Romans in 1496-1497.
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these abuses before.! But they were now felt the more keenly,
because men were beginning to contrast in a more critical spirit
the Christianity of the Bible with the theology of the schoolmen ;
and the attack was more deadly because it was directed not
only against the abuses themselves, but also against the whole
intellectual system under the shadow of which these abuses had
sprung up.?  Wycliffe had used the methods of scholastic disputa-
tion. The scholastic system itself was now attacked by the new
weapons and from the new points of view of the Renaissance
scholars.

Those who lamented the disorders from which society was
suffering were not ready to suggest any very complete remedies.
But there was one remedy upon which all were agreed—the state
must be strengthened to suppress lawlessness. In England, as
elsewhere, it was felt, and felt rightly, that it was only a strong
king at the head of a strong executive who could curb the lawless
practices of over-mighty subjects, who could see that justice was
duly and indifferently ministered, who could maintain order amid
apparently incomprehensible changes in old ideas and institutions.?
It was therefore the first object of all statesmen in Western
Europe at the end of the fifteenth century ; and none accomplished
that work more successfully than the kings of the House of
Tudor.

Henry VII. was fitted by his early training and by his in-
tellectual gifts to begin this task. He had been disciplined by
adversity. His temperament was cold and cautious. He could
seize quickly the vital points of a problem whether of foreign
or of domestic policy ; and he pursued the methods which he
had devised for its solution with a businesslike determination.*
“What he minded he compassed.”® Above all, he seems to
have possessed the two qualities which distinguished in a pre-
eminent degree both Henry VIII. and Elizabeth—though “he
was governed by none,” ¢ he could choose and trust able ministers ;7
and he understood the temperament of his people.

As to the existence of the first of these qualities we have, it

1Vol. ii 413.

2 See extracts from Erasmus, Praise of Folly, cited Seebohm, op. cit. 195-198
cf. Utopia 93.

3 Above 20; Utopia ro, * From the prince, as from a perpetual wel sprynge,
commethe amonge the people the floode of al that is good or evell;” Starkey,
op. cit. 164, a good prince is * the fundatyon of al gud pollycy.”

4 Gairdner, Letters etc. of Richard I11, and Henry VII. (R.S.) ii xxviii, xxix; see
Bishop Fisher’s appreciation in the sermon he preached at Henry's funeral, cited
Tanner, Constitutional Documents 3.

% Bacon, History of Henry VII. Works vi 244.

8 Ibid 240. ,

- 71bid 242, * He was served by the ablest men that there were to be found ;'
** And, as he chose well, 50 he held them up well,”



26 XVITH CENT. AT HOME AND ABROAD

"is true, little detailed information. We know but little of the
" doings of his ministers, and of their relations to himself. But
when the records of the Council begin in his son’s reign, we see
“the king surrounded by just such a council of professional advisers
as Fogtescue had advocated ;! and the actual evidence which we
have points to the fact that this change was accomplished by
" Henry VII. Ministers such as Morton, Fox, and Bray, and offi-
.cials such as Empson and Dudley, were men of a different stamp
to that of the advisers of Henry VI. and Edward IV.2 And he
began the creation not only of an efficient executive, but also of
an efficient secret service, which was extensively used and im-
proved by his successors.? As to the existence of the second of
these qualities the evidence is clearer. The whole course of his
reign shows that he understood two well-marked and permanent
characteristics of his people. The first was their devotion to their
own institutions and the common law—a characteristic which was
remarked by the Venetian ambassador.* The second was their
dislike to taxation, which was shown by the only rebellions of the
reign which were not dynastic.®
- Henry never attempted to break the law, except perhaps in
the matter of benevolences ; and then the breach was condoned by
Parliament.® But he used the law and abused it to supply his
necessities. It is the abuse of the law, through the agency of
Empson and Dudley, which is the greatest blot upon his reign ;
‘and the explanation of this phenomenon is not far to seek. In
this reign, as in the reign of Edward 1., an efficient executive was
re-establishing orderly government after a period of disorder; and
in both periods the new officials seem to have found it difficult to
distinguish between the use and abuse of their new authority.
The accusations made against Empson and Dudley are not unlike
the accusations made against Stratton and his fellow-ministers.”
Many of their practices, which seem to have become more and
more oppressive as the reign proceeded, are quite indefensible ;8 .
and they seem to have aroused some feelings of compunction even

1Vol. i 484.

3 Perkin Warbeck in his proclamation accused Henry of ‘* putting apart all well
disposed nobles,” and employing * caitiffs and villains of simple birth,” Bacon,
“Works vi 253. .

31bid 217; Tanner, Constitutional Documents 4.

4Italian Relation of England (1496-1497) (C.S.) 37, ** And if the king should
propose to change any old established rule, it would seem to every Englishman as
if his life were taken from him ;” but he opines that a good many will be altered if
the king lives ten years longer.

5 A rising in 1489 in Yorkshire, and in Cornwall in 1497, Stubbs, Lectures on
Medizval and Modern History 400, 402.

8 1Ibid 412, 413; 11 Henry VII. c. 10,

7Vol. ii 295-298. :

8 Bacon, History of Henry VII. Works vi 217-220, 236 ; cf. Utopia 40-42.
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_in Henry himself.? There is no doubt that Henry VIII. did a
-politic act when he destroyed them; and as little doubt that
their condemnation on a charge of high treason was unjust.?
Like many of their successors, they bore the blame and paid the
penalty not only for their own misdeeds but also for a service
which was too faithful. For it is clear that Henry VII. was
obliged to put the government upon a sound financial footing ;
~and it is difficult to see how he could have accomplished this
object if he had not sternly insisted upon enforcing the rights of
the crown.? As Fortescue had pointed out, the poverty of the
king had been one of the chief causes of the weakness of the
Lancastrian dynasty.* Henry made the wealth of the crown the
foundation of his power;® and he gathered his wealth by a rigid
enforcement, and sometimes even by a perversion of the law.
But as Dr. Gairdner says,® “ The very fact that it was so perverted
is a proof of Henry’s greatness. That a king whose title was one
of the most ambiguous ever seen in England, who was frequently .
troubled with rebellion, . . . should have succeeded in making the
authority of the law so strong as not only to enable him to put
down his enemies, but to become in his hands an engine of ex-
tortion, is evidence of Henry’s ability as a statesman quite as
great as the respect entertained for him by foreign sovereigns.”
Thus Henry, without any very startling changes in the law, in-
fused a wholly new spirit into its administration. Old institutions
—the Council, Parliament, the common law courts, the justices
of the peace—were strengthened, and made to do again their ap-
pointed work. And as it was with institutions, so it was with
the law. Both alike were gradually permeated by a new spirit
without losing their medizval form and substance; and thus the
way was prepared for the evolution of our modern English state
and our modern English law.

11In 1504 the king, who was ill, issued letters, ordering that all who complained
of injury should be heard, but not much good followed, Letters etc. of Richard III.
and Henry VII. (R.S.)ii 379 ; Stubbs, Lectures on Medieeval and Modern History
414 ; however at the beginning of the next reign some restitution was made in com-

liance with the terms of Henry VIL’s will; see e.g. L. and P. i no. 1084 for an

instance of the cancelling of a recognisance got unduly.

21 S.T, 283 ; below 492 seqfi: )

3 Busch, England under the Tudors i 288, ¢ The reproach of avarice against the
king rests, for the most part, on a confusion between careful orderliness and avari-
cious niggardliness. There is no doubt that Henry often showed signs of parsimony
even on occasions when it was out of place . . . but the failing was not one which
belonged to his real nature. It was simply the result of that carefulness he was
obliged to exercise in order to establish a sound system of finance after the extrava-
gant prodigality of former times.”

" 4 Governance of England, Chap. IX.

§ Letters etc. of Richard 111, and Henry VIIL (R.S.) ii #xix; cf. Busch, England
under the Tudors i 2g0.

8 Letters et¢. of Richard I1I, and Henry VIL (R.S.) i xxvid,
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That this gradual development was possible, and continued to
be possible, is due in a measure to the foreign policy initiated by
Henry, and followed in the main by his successors. For the
policy of blind hostility to France he substituted the policy of
securipg an honourable peace by holding the balance among the
Kuropean powers; and though foreign policy may seem a topic
remote from legal history it is not so in this case. If Henry’s
successors had not pursued this peace policy, the danger of foreign
invasion would have been increased ; and if such an invasion had
occurred, whatever its ultimate result, it would almost certainly
have interfered with the peaceful and continuous development of
our institutions and our law. Moreover, another effect of that
same policy very directly concerns all departments of English
history. For the policy of hostility to Scotland he substituted
an alliance, secured by a marriage, which exactly a century later
led to the union of the crowns of the two countries.! At the
same time the celebrated Poyning’s law (1495) settled the con-
stitutional relations between England and Ireland for nearly
three hundred years.?

”,7 . wiIn Henry VIIs reign therefore we see foreshadowed the main
/ lines of the Tudor policy, domestic and foreign. It is not an
exciting reign; for it is the record of the achievements of an
able, cool, business-like man ; and the scantiness of contemporary
authority keeps us at a distance from him.* But it is an im-
portant reign in the history of English law, not so much because
of the statutes which were enacted,* as because it showed that
the old institutions and the common law could be made to serve
as a basis for the fabric of the modern state. Continuity of
development was thus assured; for in England, as abroad, the
institutions and the laws adopted in the sixteenth century have
been very permanent. Strengthened, modified, and supplemented
by Henry VIIIL and Elizabeth, they proved sufficient to guide

! The king’s daughter Margaret married James IV. in 1503.

2That English laws then in force were binding in Ireland had been decided in
1485, Y.B. 1 Hy. VII. Mich. pl. 2, overruling a decision to the contrary, Y.B. 2 Rich.
111, Mich. pl. 26; Poyning’s law enacted this for the law then in force; but it was
not so with later statutcs unless adopted by the Irish Parliament; the substantial
identity of the law in the two kingdoms was however maintained by preventing
the Irish Parliament from sitting, or from passing any laws, without the approval of
the king and council; see Hallam, C.H., iii 362.

’ #As Stubbs says, Lectures on Medizval and Modern History 386, it was
the age of the discovery of printing and of the use of paper instead of parchment.
“ Men began to write frecly and to destroy freely;’’ and when the age of de-
struction began paper was more easily destroyed. Between the Roman Catholic
who destroyed what was new, and the Puritans who destroyed what was old not
much is left.

4 Bacon’s well-known description of Henry VIL’s statutes, Works vi g2,
is obviously exaggerated. The era of important statutes is the last half of the
next reign ; however, his statutes are in a2 manner an introduction to many subjects
on which there was frequent legislation in this period.
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the country through the economic, the social, the intellectual,
and the religious changes of this age of Renaissance and Re-
formation. Economic and social questions had already begun
to raise serious problems;! but when Henry VII. died (1507).
the intellectual and religious questions had not yet bgcome
acute. Few could have foreseen that within the next forty
years these intellectual and religious questions would have over-
shadowed all others, and that the first attempts to solve them
would have revolutionized the face of English socicty, and
modified the form of the English state.
(y During Henry VIL’s reign the New Learning had been
making its way in England. Some few Englishmen, the most
famous of whom were Colet, Linacre, and Grocyn,? had studied
in Italy; and what they had learnt in Italy they had begun
to teach in England. Many came under their influence, of
whom the most notable was Sir Thomas More—scholar, L.ord
Chancellor, and martyr. Many more students had studied at
Paris.® One of them was William Blount, Lord Mountjoy. He
was a pupil of Erasmus; and it was at his invitation that
Erasmus paid his first visit to England in 1499.* Of the
progress of the New Learning in England Erasmus spoke
enthusiastically.® In fact, it was favoured both by the king
and his mother; and, as we might expect, the royal children
were educated under its influence. Linacre was tutor to Prince
Arthur. Mountjoy was chosen as companion to the future
Henry VIIL;® and the young prince, if Erasmus is to be
believed, early showed signs of precocious genius.” Alrcady
in England, as in Germany,® the New Il.earning was being
turned to theological uses. Colet, who had been made dean of
St. Paul’s in 1505, had begun to study and expound the Bible
and the earlier Latin fathers after a new fashion. He abandoned
the scholastic methods, stereotyped by Aquinas, according to
which both dogmas and doctrines, and scientific and metaphysical
speculations were deduced from the words of isolated texts!*
and made a real attempt to discover the actual historical meaning

1Vol. iii 209-211 ; below 317, 364, 390-391 ; cf. Bacon, History of Henry VIL,,
‘Works vi 93-g6.

3 Seebohm, The Oxford Reformers 14,

3Camb. Hist, Lit. iii 7. 4 Allen, Erasmi Epistola i 207.

5Ibid no. 1x8—in England, * tantum humanitatis atque eruditionis, non
illius protritze ac trivilis, sed recondite, exactz, antiqua, Latinz Gra:caque, ut
jam Italiam nisi visendi gratia haud multum desyderem.”

S Camb. Hist. Litt. iii 8.

7 Allen, op. cit. i p. 6, *Jam tum indolem quandam regiam prae se ferens,
hoc est animi celsitudinem cum singulari quadam humanitate conjunctam.”

8 Above 15-16.

9 Seebohmy, The Oxford Reformers 29-42.
10 Above 11-12; Erasmus, Praise of Folly, Opera iv 462, 465, cited Seebohm,

Op. cit. 195-197.
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of the biblical narratives, and to apply the ethical message which
they contained. His influence had far-reaching effects. It is
probable that it was Colet's influence which led Erasmus to
devote himself to the preparation of that Novum Instrumentum—
" the granslation of and commentary upon the New Testament— -
which did so much to further the cause of Reformation.! As
yet the New Learning and the old theology were outwardly
on friendly terms. The old-fashioned and the ignorant might
suspect ; but the opinions of “obscure men” could be disregarded.
; The New Learning was opening a new world of ideas to the
- literary and learned, in the light of which it was hoped the
~abuses rampant in church and state could be speedily reformed.?
* All admirers of the New Learning hailed the accession of
Henry VIII. as the dawn of a new era. Everything might
be expected from a king who professed not to be able to live
without literature and learning.®* Mountjoy’s praises were
somewhat hyperbolical; but according to the testimony of
Erasmus there was some cause for this rejoicing. We may
perhaps suspect him of flattery when he is writing to Henry
himself or to his ministers;* but he is not so open to suspicion
when he is writing to a foreign prince. In 1522, writing to
George Duke of Saxony, he described the king as ““a prince of
wonderfully happy and versatile genius, who accomplishes in
a manner scarce to be believed whatever he sets his mind to
do; morcover he has a literary style which is not displeasing
to me.”® The ambassadors accredited to Henry’s court wrote
equally enthusiastic reports to their masters ;% and yet the real
character of this man, whom, at his accession to the throne,
all the world conspired to praise, is still one of the enigmas
of English history. :

(* He began his reign with enormous advantages—an undis-
puted title, a full treasury, the machinery of government in work-
ing order. Both physically and intellectually he was head and
shoulders above his contemporaries; ” and he enjoyed a popu-

1 Seebohm, op. cit. Chap. XI.

3See Colet’s sermon to Convocation in 1512, ibid 230-247.

3 Allen, Erasmi Epistol i no. 215—from Mountjoy to Erasmus (1509).

4Opera (Ed. 1703) iii nos. 417, 418 ; the first letter is to Sir Henry Guildford,
the master of the horse, the second to Henry VIII. ; they are abridged in Froude,
Erasmus 244-246; cf. L. and P, ii no. 4115, Erasmus to Henry VIII. (1518).

5 No. dcxxxv, ‘ Habet enim Princeps ille ingenium mire felix ac versatile,
quod incredibili modo valet, quocunque esse intenderit . . . Stylus habet aliquid non
abhorrens a me ;" cf. L. and P, iv Pt. IIL. no. 5412, Erasmus to Cochleus (r529).

8 Brewer, Reign of Henry VIIL i 4-9; L. and P. iii no. 402, a report of
Giustinian (1519). .

7L. and P. ii no. 395, a letter of Pet. Pasqualigo (1515), ** The king is the hand- -

.;s0mest potentate I ever set eyes on ;'* ibid iii no. 402, ‘* He is very accomplished, a
EPOd musician, composes well ; is a most capital horseman, a fine jouster, speaks
rench, Latin and Spanish.”
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larity which was partly due to these natural gifts, and partly to -
" the fact that the nation justly regarded him as their best security -
against the anarchy from which his father had rescued the
country. It was soon seen that the nation was right in trusting -
a king who, as his character developed, showed himself to be a
statesman of the first rank. He could, like his father and his
- daughter Elizabeth, choose and trust able men,! and inspire them
with enthusiastic loyalty to himself. He was capable when he
wished of supervising, directing, and criticizing the doings of his
ministers ; and, after the first few years of his reign, he was the
real director of their policy.? He had a large measure of self-
control, and under a bluff manner infinite powers of keeping
counsel.? He scemed to be able to divine as if by instinct the
currents of national feeling, and to shape his course accordingly.
He soon learned all the arts of the tortuous diplomacy of the day,
and knew well how to use it in such a way that foreign interfer-
ence should not hamper his policy.* His weak points were an
enormous belief in his own infallibility, and an obstinacy of
temper, which increased as the years rolled on and experience
showed him the extent of his strength. Everything must yield
to his wishes. What he believed to be right must be right; and
opposition to his will, even passive and tacit opposition, he came
to regard as a crime.® Moreover, he had all the ruthlessness o
the Renaissance politician ®—a ruthlessness which was increased
by the keenness of his insight into the realities of his position.

1Thus in 1523 he wrote to Wolsey that he is not displeased that Wolsey has
changed his opinion, as ** nothing in counsel is more perilous than one to persevere
in the maintenance of his advice because he hath once given it,”” L. and P. iii no.
3346.

3 1 See L. and P. x no. 699, pp. 291, 292, 293. The minute supervision which he
exercised right down to the end of his reign can be illustrated by the manner in
which he corrected the wording of important despatches, see e.g. L. and P. xix i
no. 509, 31544); and by the alterations he made in the interrogatories to be ad--
ministered to the Earl of Surrey, S.P. i 891 (1546). !

3« Three may, quoth he (Henry VIIL), keep counsel, if two be away; and if I
thought that my cap knew my counsel, I would cast it into the fire and burn it,”
Cavendish, Life of Wolsey 258; see L. and P, iii ¢ no. 1 for a letter to Wolsey
which illustrates this aspect of his character. .

$Dr. Gairdner says (Camb. Mod. Hist. ii 464), ‘“ Henry was considered an .
enemy of Christianity much as was the Turk, but the prospect of a crusade against

- him, though at times it looked fairly probable, always vanished in the end. Foreign
grinces were too suspicious of each other to act together in this, and Henry himself,
- by his own wary policy, contrived to ward off the danger.”

5 More had accurately gauged this defect in the king’s character, as his warning
to Cromwell when he entered the king’s service shows: He said “ in counsel giving "
unto his Grace, ever tell him what he ought to do, but never tell him what he is’
;ple ’!;o do. . . . For if the lion knew his strength, hard were it for any man to rule

im.

& More had seen this also—Roper having congratulated More on the friendliness
the king had shown when visiting him at Chelsea, More replied, “ I may tell thee
I have no causé to be proud thereof. For if my head would win him a castle in
France (for then there was wars between us) it should not fail to go.”
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All through his reign he never spared any one whom he once
suspected might be dangerous to his throne ;! and in that age of
unprincipled intrigue his ruthlessness was generally recognized
by the nation to be necessary in the interests of the state. In
the latter part of the reign the real dangers to his position which
were involved in carrying through his Reformation policy tended
to make his temper capricious in the extreme. The strain of de-
vising and carrying through the great change told disastrously
on his character. The disappointments which he experienced in
his matrimonial ventures tended in the same direction. These
disappointments were partly his fault—he was an egoist on a
royal scale; and partly his misfortune. Many of his children died
young ; and he was unfortunate in his choice of wives. Thus it
was that the darker traits of his character tended to become ac-
centuated in his later years. In fact, the difficulty of forming
any clear idea of his character is largely caused by the fact that
all through his reign it was constantly developing. He was
always learning. He learned from Wolsey, he learned from
Cromwell, but he learned most from his own observation and ex-
perience. It was only a consummate statesman with a true under-
standing of the needs of his age, of his own position as king, and
of the character of his people, their laws, and their institutions,
who could have planned, and induced the nation to accept,? the
policy of making a Reformation in religion by way of evolu-
tion and not by way of revolution; who could have created a
modern state upon the basis of mediaval institutions and the
common law, and not upon the basis of new institutions and
Roman law. Let us by all means condemn his cruelty, his caprice,
his selfishness, his ingratitude, his self-righteous egoism ; but let
us who are telling the tale of the continuous development of
English law remember that it was the policy devised by his brain
which, in this critical period of Renaissance and Reformation,
was the main cause of the preservation of the continuity of that
development.?

1The executions of De La Pole Earl of Suffolk in compliance, it is said, with his
father’s instructions, of the Duke of Buckingham in 1521 (1 S.T. 287), of the Earl of
Surrey in 1547, and the proceedings against the Duke of Norfolk (x S.T. 451) are
obvious illustrations. The destruction of the Pole family in 1538 (Pollard, Henry
VIIIL. 373) was caused by dynastic reasons, quickened by fear of the effects of
the Pope’s bull of deposition; as Chapuys said in 1533, the divorce question
* sharpened the thorns of the Roses,” L. and P. vi no. 465. p. 209.

2 As Prof. Pollard says (Henry VIII, 413), * Henry retained to the last his hold -
over the mind of his people ; ” thus Chapuys reported in 546 that, * No man there
}i‘.c. in Parliament) dare open his mouth against the will of the king and Council,”

. and P. xxi # no. 756.

3Dr. Gairdner says (Camb. Mod. Hist, ii 462), * Henry VIII. was really a

monarch of consummate ability, who, if his course had not besn misdirected by
assion and selfishness, would have left a name behind him as the very founder of
ngland’s greatness.”
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I must now indicate briefly the manner in which Henry
VIII. guided England through the earliest and, from some points .
of view, the most critical stage of the transition from medizval
to modern.

L During the earlier years of Henry's reign the policy f the
state was directed by Wolsey.! He was above all a foreign
minister, with a perfect understanding of those new conditions of
foreign politics which More satirized in his U?pia. From him
Henry soon learned to abandon his early wish to make showy
expeditions against France, and to assume the position of the
custodian of the balance of power in Europe. During the period
of Wolsey’s rule the government was efficiently carried on on the
lines marked out in Henry VIL’s reign.? The chief organs of
government were the Council and its various branches, the Star
Chamber, the Chancery, and the Court of Requests; and Henry
VIIL, like his father, governed by agents whom he promoted for
their ability. Wolsey distrusted Parliaments.®* In fact the in-
frequency of Parliaments during the period of his ascendancy, and
the large part played by the Council and its branches and the
newer courts closely connected with the Council, caused the
government of England at this period to approximate more closely
than at any other time to a government of the continental type.

Both Wolsey and his master agreed upon the necessity of
keeping the new heresies out of the kingdom. Both favoured the
new learning. Wolsey’s idea was to allay the unpopularity of
the church and to promote learning by judicious reforms from
within; and these reforms he was in a position to effect by the
use of his legatine powers. The suppression of certain monas-
teries for the foundation of his colleges at Ipswich and Oxford
shows the kind of changes which he was prepared to make.t

‘L. and P. iii no. 402, Giustinian reported in 1518 that he, ¢ rules both the
king and the entire kingdom ; *’ cf. L. and P. ii i no. 4438.

2In 1517 Wolsey writes to Henry VIII. (L. and P, ii Pt. 2 App. no. 38), * and
for your realm . . . it was never in such peace and tranquility ; for all this summer
I have had nother of riot, felony, ne forcible entry, but that your laws be in every
place indifferently ministered. . . . Albeit there hath lately . . . been a fray betwixt
Pygoi_: your sergeant and Sir Andrew Windsor’s servants, for the seisin of a ward
+ « « in the which fray one man was slain. I trust at the next term to learn them
the law of the Star Chamber, that they shall ware how from thenceforth they shall
redress their matters with their hands, They be both learned in the temporal law,
and I doubt not good example shall ensue to see them learn the new law of the Star
Chamber;” even in the North all was quiet, ibid no. 3346; all through the period
the Council was strict in repressing disorderly conduct in the nobility; thus in
1543 the Earl of Surrey was before it for breaking windows in the City, L. and P. -
Xvill ¢ nos. 247, 356.

*In 1515 we find Wolsey advising a more speedy dissolution, L. and P. ii no.
I223; see Hallam, C.H. i 17, 18 for his attempt to overawe the House of Commons
;;;5‘:‘;3; Henry’s management of the House was very different, below 36, go-99;

+ 453-455. ° .
* ‘L. and P, iii no. 251 {1519) Erasmus says that ¢ The cardinal of York has done
3!;::1 1o restore all good studies, and by his bounty invites all men to the pursuit of *

VoL v—3
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But his time was too fully occupied with foreign affairs, and with his
administrative and judicial duties at home, to allow him to deal
adequately with the position of the church in England. So long
as his ascendancy lasted the position of the church was secure
against violent changes;! but for many various causes he was
becoming increasingly unpopular. The need for money came
to be felt as soon as Henry's extravagance had dissipated the
savings of his father. Money was collected by means of forced
loans and benevolences at different periods in the reign ; but these
expedients caused a rising in 1525.2 1ln the Parliament of 1523
the taxes which Wolsey obtained were much less than he had
demanded ; and these exactions, parliamentary and unparlia-
mentary, caused him to be hated by the nation at large.® The
nobility hated him as an upstart and disliked the good order
which he kept in the kingdomn, by the help of “the new law of
the Star Chamber.” *  The orthodox looked with suspicion upon
his attempts to reform some of the abuses in the church. Those
whose views were, for doctrinal or other reasons, anti-ecclesiastical,
pointed to his arrogance, his display, and his lax morals. The
common lawyers viewed with jealousy the efficient rival courts
which were absorbing the legal business of the state.®

Wolsey’s power rested on the king alone; and when, on the
failure of the divorce negotiations, the king withdrew his favour,
his fall was inevitable.® For some years past the king had been
gradually assuming a greater control over the government, and
forming definite views as to its conduct.” In foreign politics the

!In 1528 Campeggio wrote that Wolsey deserved well of the Pope and the
Holy See, * which, owing to his vigilance and solicitude, still retains its rank and
dignity here and elsewhere,” L. and P. iv no. 4898.

3 Hallam, C.H. i 18-21, 23-25; see L. and P. iv lxxxiv nos, 1318, 1319, 1321.

3 See the articles against Wolsey from Herbert in L. and P. iv no. 6075; Co.
Fourth Instit. 8g9-g5; in L. and P. iv no. 5750, there is a long account of Wolsey’s
career and doings, composed perhaps for the purpose of drawing up these articles
against him. .

4 Above 33 n. 2.

5 Fourth Instit. 91, 92, §§ 20, 21, 26, *° He hath examined divers and many
matters in the Chancery after judgment thereof given at the common law, in sub-
version of your laws. . . . He hath granted many injunctions . . . and by such
means he hath brought the more part of the suitors of this your realm before him-
selfe . . . he hath sent for the judges and by threats commanded them to defer
judgment ; "’ cf. Lord Darcy’s complaint, at the time of Wolsey’s fall, of the Council
of the North, Reid, the King’s Council in the North 111, 112,

SIn Oct. 1529 the Bishop of Bayonne reported that the king had taken the
management of everything, and that Wolsey’s fall was inevitable, L. and P. iv no.
5083 ; cf. ibid nos. 5582, (May 22) 5803 (July 30).

7Ibid iii no. 576, a memorandum concerning the administration of the
King’s affairs (1519)—various subjects are mentioned which the king will debate
with his Council, and the Chancellor and Judges are to make <}uartetly reports to
the king in person; ibid iii no. 1713 (1521), Pace tells Wolsey that the king
‘¢ readeth all your letters with great diligence,” and describes how ke had in person
dictated an answer; ibid iv ifs no. 5983 the Bishop of Bayonne said, * The king
takeés the management of everything.”




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































