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PART 1

SOURCES AND GENERAL DEVELOPMENT
(Continued)

CHAPTER III
THE EIGHTEENTH CENTURY (Continued)

THE PRrOFESSIONAL DEVELOPMENT OF THE LaAw

T EARLY all the important developments in Private Law,
N and many of the important developments in Public

Law, were due, not to the Legislature, but to the lawyers.
The Chancellors, the judges, and the civilians of Doctors’ Com-
mons settled the principles of equity, of the common law, and
of ecclesiastical and admiralty law, on the lines upon which
they had begun to develop in the latter half of the seventeenth
century ; and, in some cases, they began the task of adapting
them to the new social and economic conditions which werc
beginning to prevail in the last thirty years of the century.
They accomplished this work mainly through the decisions of
the courts. In the eighteenth century, equity, like the common
law, had become a system of case law; and at the end of the
century there are signs that both the ecclesiastical and the
admiralty law will be developed in the same way. To a con-
siderable extent this work was assisted by those lawyers who
summed up the results of the cases in abridgments and text-
books. Some of these lawyers were also judges, so that they
helped to shape the law both by their decisions and their books.
The most notable of the lawyers who helped to shape the law
both as a judge and as an author was Blackstone, whose Com-
mentaries were the first literary account of English law as a
whole that had ever been written since Bracton had composed
his unfinished treatise in the first half of the thirteenth century.
They give us the best picture of the effects upon English law
of the work of the Legislature and of the lawyers during the
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THE RANKS OF THE LEGAL PROFESSION 13

- reason why these developments in the representation in
Wﬁoum of the departments of state took place in the lower,
‘rather than in the higher, branches of the legal profession,
w&s -perhaps due to the fact that the attorney-general could

1 to represent the Crown in all important cases; and to
ﬁl& fact that in cases, to which he could not attend personally,
he naturally claimed to have some say as to the persons who
should be appointed to act as his deputies.! On the other hand,
he was not directly concerned in the appointment of the persons
wh ga’t up the case for the department, and prepared the cases
Em' opinion of the law officers, and the briefs for the cases which
‘were to be argued in the courts. It was therefore more easy
for the departments of state, when their legal side developed,
to acqmre an official or officials which did the work of a solicitor,

to acquire an official or officials which did the work of a
barrister. Whether or not this is the reason, there is no doubt
‘that it was in this direction that the machinery for the legal
representation of the departments of state mainly developed.
In 1877 there were eight departments besides the Treasury
which had legal departments of their own.* But there is no
doubt that the Treasury and its solicitor had always had the
largest share in the management of the legal business of the
departments of state; and that the solicitor to the Treasury
was the most 1mportant of all these departmental solicitors.
In 1877 he was acting for sixteen departments besides the
Treasury.® It was only natural that he should gradually absorb
the work done by most of these departmental solicitors; and
that, after the Probate, Divorce, and Admiralty courts had been
merged in the supreme court of Judicature, that he should
absorb the work formerly done by the King’s proctor.4

The effect of this concentration seems to be, to a large extent, a
restoration to him of duties which he used to discharge in the seventeenth
and eighteenth centuries, but which, towards the close of the latter
century, were divided among a variety of legal officers.®

1 In 1877 Sir Augustus Stephenson, solicitor to the Treasury, said that, up till
then, the attorney-general appointed the standing counsel to the government de-
partments, and those who were briefed in particular cases, Parlt. Papers 1877
xxvii 45; he added that he had not found any practical evil arising from this
practice, ibid 46.

2 The Office of Works, the Office of Woods, the Board of Trade, the War Office,
the Admiralty, the Board of Inland Revenue, the Board of Customs, the General
Post Office, ibid 59-68.

3 The Foreign Office, the Colonial Office, the Home Office, the Privy Council
Office, the Board of Trade, the Paymaster-General’s Office, the Privy Seal Office,
the Stationery Office, the Public Record Office, the Registrar- Genemi's Office, the
London Gazette Office, the Commissioners of Chelsea Hospltal the Mint, the
Inspector of Prisons, the Lord Chamberlain’s Office, the Queen’s Prison, ibid 86.

4 Heath, The Treasury 187, 188-189.

® Ibid 187 ; but, as we have seen, above 12, the process of division had begun
early in the e;ghteemh century.
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fined and put out of commons till they submitted to their
.1 The ring-leaders, ‘‘ instead of submitting themselves,
gregating most of the young gentlemen then in commons,
did come up all together the supper following to the Bench
Table, and demanded a present repeal of the said order.” ?
On the refusal of the bench to repeal the order, “ they hasted
down tumultuously, and calling for pots, they 'threw them at
random towards the Bench Table, and therewith stroke divers
Masters of the Bench.” 3 The judges were called in who com-
mitted two of the ring-leaders to prison, and bound two others
over to be of good behaviour. The bench wished to expel
them and other delinquents; but, on the persuasion of the
judges, they pardoned them upon receiving a written apology.
But they took the occasion to

order it to be expulsion ipso facto for any man at any time hereafter
to take upon him, to exercise, or claim, any power, liberty, or authority,

to govern within the House, otherwise than as subordinate and subject
to the orders controul and government of the Masters of the Bench.*

At Lincoln's Inn in 1688 the Bench consented to allow their
accounts to be inspected by a committee of barristers and
students ; ® and in 1719 the Inner Temple allowed four persons
appointed by the bar and the students to inspect the books
containing the statutes and orders of the Society.® But these
were exceptional concessions. In 1601 a claim by the barristers
and students of Lincoln’s Inn to have some share in the election
of the preacher was rejected ; 7 and in 1725 the benchers asserted
that
the right of making orders and giving direccion concerning all the publick

buildings, gardens, and walkes belonging to the Society, is in the
Masters of the Bench, as incident to the government of the House.*

The only modification of the principle thus asserted in this
century, that the sole government of the House is in the Benchers,
was the rule at Lincoln’s Inn which gave the barristers of the
Inn a limited control over calls to the bar. Subject to an
appeal to the bench, they could refuse to allow a student to
perform his exercises, and so prevent his call, if he had acted
as paid clerk to a barrister, conveyancer, special pleader, or
equity draftsman, if he was in trade, or if he had written for
hire in the newspapers.” But this last disqualification, which
had been added in 1807, was abolished by the bench in 1810.1°

3§ , Op. cit. 122, ! Ibid 123. 3 Ibid.

“Ib 4 ® Black Books of Lincoln’s Inn iii 163.

® Calendar of Inner Temple Records iv 52.

7 Black Books of Lincoln’s Inn iii 178.

8 Ibid 273. * Ibid iv v, 110-111.

10 Ibid 111 ; for instances of appeals to the benchers which were allowed see
ibid iv sp-.,
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controversy with the scriveners which had, as we shall
e acute in the middle of the eighteenth century.?
statute had allowed any member of an Inn of Court to .
ificate both as a conveyancer and as a special pleader.®
was, according to a petition by Mr. Anderton to the
f Commons, that ‘‘ linen-drapers, shopkeepers, auction-
, and inferior tradesmen, without any legal education what-
e been enabled to get themselves admitted as members
of Court, and are now actually practising as certificated
acers.” * This complaint was endorsed by the com-

r e of the Law Society ; ¢ and the Inns recognized its truth
by inserting, in 1828, into the conditions for the admission of
students, this condition as to not taking out a certificate to

‘practise as a conveyancer or pleader without the permission of
the benchers of their Inn; and also by binding themselves not
to give this permission till the student was qualified for call,
and to give their permission only for a year.® It is clear that
in the rules as to the admission of students, as in the rules as to

call, many of the modern conditions have, in substance, been

The fact that the Inns of Court had, at the end of the
seventeenth century, ceased to be colleges which educated
resident students, made the problem of discipline much less
acute than it had been in the latter half of the seventeenth
century.® We rarely hear of organized resistance to the author-
ity of the benchers;? and the benchers maintained their
control over their members, both barristers and students. In
1778 Gray’s Inn prohibited * the discharging of firearms in
the courts and gardens of this Society " ; ® and though licensed
bonfires were held in Gray's Inn in George I's reign to celebrate
- the landing of William III on November 4, and the discovery of
1 Below 70-72.

? Among the persons entitled to get certificates were “ members of one of the
four Inns of Court.”

4 Ibid 144.

8 Ibid 175; the commissioners on the practice and procedure of the courts
of common law criticized these rules on the ground that Sxey made “ all persons,
however well qualified, hold their profession of Special Pleader or Conveyancer

the precarious tenure of the pleasure of the Benchers. . . . To subject Special
leaders in particular, to a regulation so arbitrary, is to expose to inconvenience and
disadvantage a body of persons whose prosperity is of great importance to the
general interests of the profession, and to the science of l.Ee law itself ” ; the fact
that Stephen, the most eminent pleader of his day, vol. ix 312, 324, was one of the
commissioners, perhaps explains this magnification of the law of pleading.

'.For the riots which occurred in the latter half of the seventeenth century see
vol. vi 492-493.

? For disorders in the Middle Temple in 1 see Williamson, History of the
Temple 560 “‘E;o’ for the disorders in the Middle Temple in 1730 see above 18-19.

& Pension Book ii 329.
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“held in 1642 that the courts had no jurisdiction to
an appeal by a member of an Inn, against an order
by the benchers of his Inn, expelling him from the Inn.t
laintiff had asked that a ‘writ of restitution should be
to the benchers. But the court refused to issue any
writ, first because the Inn was not a body corporate, ‘* but
voluntary society, and submission (sc.) to government,” 2so
re was no one to whom the writ could be directed ; and,
. ly, because he should have followed ‘‘ the ancient and
usual way of redress for any grievance in the Inns of Court
‘which was by appealing to the judges.” This case was followed
by one or two others in the eighteenth century ; ® and in 1780
the law was finally settled in this way by Lord Mansfield in the
case of The King v. the Benchers of Gray's Inn® The court
refused to issue a mandamus to the benchers at the suit of one
Hart, a student of the Society, to compel them to call him to
the bar. Lord Mansfield did not approve of the first of the
grounds upon which Booreman's Case was decided. The fact
that the Inns were not corporate bodies was no objection ; &
but he held that the second of the reasons there given was
sound—** The true ground is that they are voluntary societies
submitting to government,® and the ancient and usual way of
redress is by appeal to the judges.”

This principle, that the courts have no jurisdiction to decide
matters in dispute between the benchers and any of their mem-
bers, was applied to questions, not only of the personal status
of a member, such as the right to a call or the right to continuc
to be a member, but also to questions arising out of the rights
ﬁfl members of the Inn to chambers in the Inn. Thus in 1728
the Master of the Rolls would have refused to entertain a bill
to redeem a mortgage of chambers in Gray's Inn, if the benchers

1 Booreman’s Case, March N.R. 177.

- :':5 ;he interpretation put on these words by the later cases see below 30- 31
nn.’4

3 See the cases wl.lected in The King v. the Benchers of Gray’s Inn (1780)
1 Dougl. 353; for Savage’s Case there cited see Black Books of Lincoln’s Inn
iii 4 nvs.ge was a member of the Middle Temple. He had kept his terms, but
no bencher would move his call. He then got a certificate of having.kept his
terms, went with it to Lincoln’s Inn, and, without disclosing the reason why he was
not called by the Middle Temple, got Lincoln’s Inn to call him. Lincoln’s Inn
‘ ordered that all fees and expenses paid by him be returned and the order for his
call expunged, as irregular and oblmned by surprize "’ : he appealed to the judges,
and his appeal was dismissed.
| 41 Dougl. 353.

e ] do not take the first reason stated in March to be the true one. It is not
solid. The second is the true reason. = As to the first, the Inns of Court had re-
gulations, they acted and were known as a body, and all the orders I have mentioned
were directed to them,” ibid at p. 355.

¢ This is, as Littledale J. explained in The King v. the Benchers of Lincoln’s

Inn (1825) 4 B. and C. at pp. 860-866, below 30-31, that they submit to the govern-
ment of the judges acting as visitors.
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Inn* remains. The introduction of a system of teaching and

matmn the fact that the judges since the Judicature Acts

are members of the benches of the four Inns, and the professional’
control of the bar exercised, at the begmmng of the nineteenth

century by the circuit messes, and at the end of the century by

the bar council,? have supplied those safeguards for the exercise

by the benchers of the Inns of Court of the powers entrusted

to them, the absence of which inspired the recommendations of
the Commissioners in 1834.

(z) The management of the Inns by their benchers and officers.

‘. Though the settlement of the conditions of call and of the
conditions of the admission of students, and the maintenance of
discipline amongst their members, were the most important
parts of the duties of the benchers of the Inns of Court, they
could not have performed these duties adequately, unless they
had taken pains to maintain and improve (i) the fabric of the
Il'ms4 (ii) the machinery of their government, and (iii) the activ-
ities of their societies and their members.

(i) The care of their existing buildings and gardens, and the
crection of new buildings, was a matter upon which the benchers
of all the Inns expended considerable pains. In 1685 Christopher
Wren was called in by the benchers of Lincoln’s Inn to advise
as to repairs to the chapel,® and during the eighteenth century
sums of money were from time to time spent on its adornment.*
Gray's Inn took down and rebuilt a large part of its chapel in
1698-1609, and got rid of sets of chambers which had formerly
been over it.® The Temple church, says Inderwick,®
after its varied experience of altars, of tables, of vestments, of pulpits,
of ornaments, and of whitewash, presented in the time of Anne a build-
ing not without attraction. Its former embellishments had gone,
but . . . it was endowed with all the classical and architectural

decoration which the greatest architect of the day could, without
impropriety, add to the beauty of its original design.

But, he adds,

The nineteenth century has swept away the handiwork of Wren, of
Gibbons, and of other masters, and has reproduced as far as may be
the medieval tone of the antient church.

The old Hall of Lincoln's Inn got the coat of stucco, which
dlsﬁgured it till 1928, in 1801 ;7 and it was lengthened by ten
feet in 1819.8 It was used for the sittings of the court of

1 (:Szil 4B.and C. 8
alsbury’s Laws of 'England (2nd ed.) ii 488 489
3 Black Books iii xxi-xxs7.
& Pension Book ii xfv-xv.
® Calendar of Inner Temple Records iii xcvir.
7 Black Books iv x7. £ Ibid.
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expenditure was checked. Partly it is due to the adoption of
: odern methods of finance and accounting. Lincoln’s
opened an account at Child's bank in 1743, and it was.
ered that for the future ** all moneys of or belonging to this
Society be for the future from time to time paid into the hands
of the said Bankers, and placed to the account and credit of the
‘Treasurer for the time being, for the use of the Society.” ! A
little later (1750) Gray’s Inn followed suit and opened a regular
‘account with Child’s.? In 1775 Lincoln’s Inn adopted a new
and a more profitable system of letting chambers. Instead of
admitting a tenant for life on the payment of a sum down, it
began to let chambers from year to year at a rack rent.® In
1721, 1769, 1772, and 1793 Gray's Inn made orders as to the
conditions under which chambers were to be let.* The order
of 1793 deals with the terms upon which leases of chambers
were renewable, and the obligation of the executors of a deceased
member to assign the lease to a member. It goes on to provide
(as earlier orders had provided) that leases held by members
in trust for non-members were not to be renewed, that no
member was to hold more than one chamber, that no trade was
to be carried on in the chambers without the consent of the
benchers, that all nuisances must be removed before renewals
were granted, that before renewal the chambers should bé in-
spected to see that they were in a proper state of repair, and that
“no member of the Society who is in contempt of the orders
of the Society shall renew his chamber till he be discharged
of the contempt.”®* In 1803 the Middle Temple followed the
example of Lincoln’s Inn, and resolved that all chambers should
be let from year to year; ® but till 1870 benchers in order of
seniority had, on making certain payments, an option to take
a life interest in certain chambers known as Bench Chambers.”

Just as the Inns were careful in the management of their
property, so they were careful to preserve their immunities
and privileges. Thus in 1697 it was resolved to maintain the
immunity of freedom from arrest for debt within the precincts
of the Temple enjoyed by its members ;8 and the action of the
benchers secured the judicial recognition of the privilege.® In

; X e s i

: %{xt gggg :ﬂ 213;33: Pension Book ii xxsi-xadir, 246 n. 1.

¢ Pension Book ii 182, 310-311, 317, 369-370; the order of 1772 was occasioned
by the fact that ““ some members have let their chambers to a house broker who has
let the same ready furnished to persons not members of this Society.”

: }gﬂ 369-270. ¢ Ingpen, Middle Temple Bench Book 39.

- Calcnadg;: of the Inner Temple Records iii x¢, 336—"* this society will maintain
the ancient privileges of the House and defend the prosecutions against the persons
concerned in the pretended rescue of Humphrg{t Borlase esquire.”

® Brown v. Borlace (1697) Skin. 684 ; Holt C.]J. ruled that the privilege only
belonged to bona-fide members, and not “ to persons who come there by fraud
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r students who intended in course of time to join the
Court.? At the beginning of the eighteenth century, as
time of Coke,? there were eight of these Inns of Chancery.®
coln’s Inn there were attached Thavy’s Inn and Furni-
nn; to the Inner Temple Clifford’s Inn, Clement’s Inn,
Lyon’s Inn; to the Middle Temple New Inn; to Gray’s
Inn Staple Inn and Barnard's Inn. In all cases the Inn of Court,
: hich the Inn of Chancery was attached, exercised some
kind of control over it. But the nature of that control was
‘by no means clearly defined.* It was partly a sort of visita-
‘torial control, and partly a control over the course of legal
education pursued at the Inn. It would seem from The Case
of Clement's Inn in 1661,% which is very obscurely reported, that
the King's Bench thought that disputes between an Inn of
Chancery and its members should, in the first instance, be
submitted to the Inn of Court upon which it was dependent,
subject to a further appeal to the Chief Justice and the Lord
Chancellor *—thus giving to the Inn of Court somewhat the
same jurisdiction over the Inns of Chancery as the judges had
over the Inns of Court.” On the other hand, in 1834 the court
of King's Bench refused to issue a mandamus to the principal
of Clifiord’s Inn, to attend the benchers of the Inner Temple
with his records and regulations, in order that the benchers
might decide whether the principal had been validly elected.®
The court thought that the powers of superintendence possessed
by the Inner Temple did not give it authority to make this
demand.” In 1005 the court did not consider that the de-
pendency of Clifford’s Inn on the Inner Temple entitled the
Inner Temple to be made trustees of the money realized by
the sale of the Inn, or to intervene in the settlement of the
scheme for the application of the money.! The control possessed
1 Vol. ii 408. 1 3 Co. Rep. Pref. xixb, 2
2 Vol. ii 498 ; Strand Inn, which had once been attached to the Middle Temple,
had been demolished in 1549 by the Protector Somerset when he built Somerset
House, E. Williams, Early Holborn and the Legal Quarter of London ii 1460.
4 See Smith and Kerr (1905) 74 L.J. Ch. at p. 766, per Farwell J., cited vol. ii
-499. 5 5 Keble 135.
$ i The master and society moved for a restitution to a chamber upon a forcible
entry, which was granted, but the Court would not meddle with the cause, but
ordered the young men to submit, and appeal to their Inn of Court, and thence to
the Chief Justice, thence to the Lord Chancellor, and they allowed a society may
seize a chamber for non-residence, or want of commons of any man, and would have
laid one or two of the assistants by the heels till restitution and conformity, but would
not determine the right of any chamber there ”” ; this probably means that the court
would interfere in a criminal case such as forcible entry, but would not interfere in
a civil dispute as to the title to chambers.
7 Above 28-30. 8 The King v. Allen 5 B. and Ad. 984.

* ¢ They [the benchers of the Inner Temple] have a general superintendence
over the Inn, but we cannot say that it enables them to decide this matter,” ibid

at p. 980, per Littledale J.
’?ggmith v. Kerr (Iggs) 74 L.J. Ch. 766,
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under lease from- the Dean and Chapter of Lincoln; but it
found itself unable to find the money to renew the lease in 1888
—which is not surprising if Dickens's description of the Inn in
Great Expectations is correct “—and it dissolved itself in that’
year.? It was impossible to accept Mr. Maugham's suggestion
without qualifications. But in 1900 it was found possible to
give substantial effect to it on the occasion of the dissolution
of Clifford’s Inn. The freehold of that Inn had been conveyed
to its members in 1618; and the conveyance, after reciting
that the property had for many years been * used and employed
as an Inn of Chancery for the furtherance of the study and
practisc of the Common Lawes,"” provided that A

The said capitall messuage now called by the name of Clifford's Inn
shall for ever hereafter reteyne and keep the same usuall and antient
name of Clifford’s Inn, and shall for ever hereafter be contynued and
mpl as an Inn of Chauncery for the good of gentlemen of that
Soc and for the benefyt of the Commonwelthe as aforsd, and not
otherwise, nor to any other intent or purpose.? '

The Court therefore found no difficulty in holding that the
property was held on a charitable trust, and consequently that
the existing members could not divide the property amongst
themselves.* Half the money realized by the sale was handed
over to the Law Society, and half to the Council of Legal
Education to be devoted to legal education.® Similarly, the
purchase money of New Inn, after existing interests had been
compensated, was devoted to legal education.® )
The decision of the Court in the case of Clifford’s Inn effec-
tively got rid of the notion, which was held by many in 1854
and later, that the Inns of Chancery were the private property
of their members.” It is clear that, like the Inns of Court, and
unlike the Serjeants’ Inns, they held their property on trust,
inter alia, for the education of their members. If this question
had been fought out and decided earlier, no doubt more money
might have been secured for legal education—Staple Inn, for
instance, was sold by its members in 1884 to the Prudential
Assurance Co. for £68,000.%8 However that may be, it was

1 Chap. xxi.

. *E. Williams, op. cit. ii 1064 ; the property was subsequently bought by the
Mercers’ Co. for their school ; the hall of the Inn is now used as the dining hall of
the school, ibid.

3 Smith v. Kerr [1900] 2 Ch. at pp. 512, 513.

4 [1900] 2 Ch. 511, afirmed on appeal [1902] 1 Ch. 774.

¥ Smith v. Kerr (lgogezq. L.]. Ch. at p. 767.

® Blake Odgers, Six tures on the Inns of Court and Chancery (1912) 55.

? Parlt. Papers 1854-1855 xviii 83; cp. the unsuccessful argument for the
plaintiffs in Smith v. Kerr [1900] 2 Ch. at pp. §15-516.

8 Blake Odgers, Six Lectures on the Inns of Court and Chancery 51, has
rightly said that ‘* the thanks of the public are due to the Company for preserving
this ancient Inn with its hall and belfry, garden and sundial intact”’; and the
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occupied by the advocates of Doctors’ Commons had
for (with some small help from the government) by
@hers and the rent reserved to the Dean and Chapter of
's was also paid by them. Therefore when, in 1857, its
was surrendered under a power conferred by the statute
stablished the new probate court,* and the College was
ved, it was recognized by the Leg1sla.ture that there was
r ob]ectson to the division of its property amongst its
existing members.? This view was opposed by Dr. John Lee
in a memorial which he addressed to the visitors of the College.?
He contended that the surrender of the charter of the College
and the sharing out of its property was a breach of a public
4 But, seeing that the College had never performed any -
gdueaemnal funct:ons and that the property had been purchased
by its members for purposes which could now no longer be
carried out, it is impossible to support this contention.

~ The buildings of the Doctors’ Commons which existed in the
eighteenth century, and down to its dissolution in 1857, * dif-
fered little,"” says Mr. Senior,® * from still existing seventeenth-
century aggregations of chambers in the Temple and elsewhere.”
There were two quadrangles. The larger quadrangle was
entered by an archway from Knightrider Street, and opposite
to this archway was a second archway, which led into the second
quadrangle and a garden. Besides the dwellings of the advo-
‘cates, Doctors’ Commons included a hall, a dining-room, and,
over the dining-room, a well-stocked library, and the prerogative
office, where the original wills of all who died in the province
of Canterbury were insecurely housed.® It was in the hall of
the Commons that the ecclesiastical courts and the court of
Admiralty were held from 1572 onwards. The best description
of the appearance of the hall and of a session of the court is to
be found in the following passage from Dawvid Copperfield :?

. Mr. Spenlow conducted me through a paved court yard formed of
grave brick houses, which I inferred, from the Doctors’ names upon

tenements in the City of London, called Doctors’ Commons, held by the said College
under the said Dean and Chspter by leases for years in the said College in fee simple
and reserving thereout a cenmn yearly rent to the said Dean :mdg Chapter, and
their successors for ever.’

1 20, 21 Victoria ¢. 77 § 117. * 88 116, 117.

3 Parlt. Papers 1859 sess. 1 xxii 24-34.

4 Your memorialist humbly submits that a surrender of the said charter of
incorporation would amount to an abandonment of a sacred trust . . . and that
the appropriation of the estate and property of the said college for the benefit of
the persons for the time being members thereof, would be repugnant to fair dealing
with a public trust, and inconsistent with the plun dictates o?;ubhc duty,” ibid 31.

:! ors' Commons and the Old Court of Admiralty 101.

¢ See Dickens’s account of the Prerogative Office in David Copperfield, chap.
xxxiii.

7 Chap, xxiii,
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line attornies and solicitors.! A statute of 1605* had
ted on the subjects of out-of-pocket expenses, bills of
s, delaying suits to increase costs, the conditions of ad-
mission to rthe professmn and the practice’ of allowing an
unqualified man to act in the name of an admitted attorney.
Attornies and solicitors were officers of the courts to which
they were attached ; 3 and the courts used their powers of con-
trol over their officers to punish cases of misconduct brought
to their notice.

~ But, at the beginning of the eighteenth century, it had
become clear that more elaborate and more stringent rules for
the regulation and discipline of attornies and solicitors were
needed. Complaints were made of the number of attornies ;$
and the difficulty of applying any measure of discipline was
increased by the existence of ‘ vagabond attornies,” that is
attornies with no fixed address.® The judges attempted to
remedy this evil by making rules that all attornies must join
an Inn of Court or Chancery, in order that they might have a
fixed address; but this rule could not be enforced.? In 1768
the King's Bench, and a little later the Exchequer, instituted
a list of the names and addresses of attornics practising within
ten miles of London or Westminster.® But it was not till later
that * the registration of the annual certificates, the establish-
ment of the system by which every country solicitor has a
London agent, and London solicitors must have an address
for service of proceedings within three miles of the Law Courts,
closed the controversy, and ‘vagabond attornies' were no
mm " .

We cannot, it is true take literally all that is said to the
disadvantage of the attornics in the plays and novels of the
period ¥—the wicked lawyer is a stock character. But there
is no doubt that attornies were too easily admitted; and
probably many practised as attornies without troubling to
obtain regular admission to the profession.’* Chief Baron

1 1 = 1
I - 33 \r“'l :ﬁ :‘315?:1 Comm, iii 26. 4 ib'!:;l.nes —e

®E. B. V. Christian, A Short History of Solicitors 107-108, citing a pamphlet
of 1707 ; Evelyn irl his Diary July 4, 1700 records that the House of Commons
complained of the *“ exorbitant number ’ of attornies, cited ibid 104 ; Hale, History
of the Common Law (6th ed.) 214-215 made the same complaint.

¢ Christian, op. cit. 106. 7 Vol. vi 443 ; above 43.

: Chnshm, _Op. cit. 105-106; in the same year the Society of Gentlemen
Practisers were in favour of applying to judges of the Common Pleas to make a
similar rule, Records 116.

* Christian, op. cit. 106.

10 For illustrations see ibid 123-130; for Fielding’s views as to the * Newgate
solicitors ”’ and other undesirable types of attorney see B. M. Jones, Henry Fielding
83, 107-—108 109, 201.

; Fielding says of lawyer Scout in jo.fera& Andrews, Bk. I c. 12, that he
was “ one of 'those felinvs who without any knowledge of the law, or being bred
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in sixty-three causes on behalf of prisoners. On
se facts the court ordered the @rticles to be cancelled.

ruck off the rolls because they had been guilty of unprofessional
uct, or because they had been guilty of criminal offences.
‘an attorney who had handed to a sheriff a list of the per-
W.hewmshed to be summoned on a jury, and an attorney who
' ~the name of a fictitious barrister to a demurrer, were
struck off the rolls.! In 1778 it was decided that an attorney
convicted of and punished for theft, though he had suffered
his punishment and had been guilty 'of no misconduct for the
past four or five years, must be struck off the rolls. Lord Mans-
field said, after consulting the judges; that to take such a step
was not in the nature of a second punishment.

It is on this principle; that he is an unfit person to practise as an
attorney . . . the court on such cases exercise their discretion, whether
a man ‘whom they have formerly admitted is a proper person to be
continued on the rolls or not.?

Similarly, the court could punish professional lapses by a fine.
Thus an attorney who stated a fictitious case, in order to get
the opinion of the court on a point of law, was fined £40 and
imprisoned till the fine was paid.* The solicitors for the parties
in the famous Highwaymen's Case (1725), in which one highway-
man brought a suit for an account against another highwayman,
were imprisoned and fined £50 each.® It was due to the efforts
of the Society of Gentlemen Practisers that one of the solicitors
in this case, by name Wreathock, who had subsequently been
transported for robbery on the hlghway, and who, on his return,
had been re-admitted as an attorney, was ﬁnally struck off the
rolls.5 In fact we shall see that the control exercised by the
courts was made more efficacious than it could otherwise have
been, by the manner in which the Society of Gentlemen Prac-
tisers brought cases of peccant attornies and solicitors before
| the courts.®

(i) The courts supplemented the statutory rules by making
rules as to the admission of attornies and solicitors, and as to
their professional conduct. Thus in 1741 attornies were in-
capacitated from acting as bail in any case before the court,

1 Christian, A Short History of Solicitors 164 ; for other instances see below
67 ; Lord Hardwicke treated this power to strike a solicitor off the rolls as well
settled ; he pointed out that, though it was anomalous, it was more difficult to deal
with a barrister who was guilty of professional misconduct, Anon (1741) 2 Atk.
AEPp 173174 ,

te Brounsall (1778) 2 Cowp. 829, at p. 830.
» In e Matter of R. J. Elsam (1824) 3 B. and C. 597.
‘Forthc record in this case see L.Q.R. ix 197-199.
* Records of the Society viii-ix, 77-78, 82-83, 85. & Below 67.
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(2) The Work of the Society of Gentlemen Practisers in the Courts
~ of Law and Equity." .

_ The first minute in the records of this Society is dated

February 13, 1739.! This may have been the first meeting of a
new Society ; and the resolution which it adopted as to general
meetings, and as to the appointment and meetings of a com-
nittee, points in that direction. On the other hand, the fact

that it had a steward would lead to the inference that the Society
had been for some time in existence. Probably the Society had
been formed at some time, but not a very long time, previous to
1739. It would seem that the Society “ took its origin in friendly
and convivial meetings of members,” and that “ out of these
meetings a powerful Society gradually developed.” * Its meet-
ings never ceased to be convivial >—they were held at various
taverns ¢ till 1772 ; and from that time onwards they were held
in the halls of Clifford’s Inn or Furnival’s Inn.* But, from the
first, the Society at these meetings, and through its committee
and officers, concerned itself with all matters which in any way
affected its members; and we shall see that its opinions were
treated with respect by the bar, by the bench, and by Parlia-
ment.® The records of the Society run from February 13, 1739,
to February 23, 1832. They arc contained in seven quarto
volumes. Six of them, containing thc records from 1739 to
1819, are in the possession of the Law Society ; and the records
from 1739 to 1810 have been printed and edited by Edwin
Freshfield. The seventh volume containing the records from
1819 to 1832 has disappeared.’

It appears from the first minute of the Society that it held
two general meetings a year, after the Hilary and Trinity terms ;8
and that its business was managed by a committee with power

It runs as follows: ““ At a meeting of the Society of Gentlemen Practisers
in the Courts of Law and Equity, held on the 13th February, 1739, the Meeting
unanimously declared its utmost abhorrence of all male and unfair practice, and
that it would do its utmost to detect and discountenance the same ; and to that end
it was agreed that a General Meeting be held twice a year, viz. on the next day after
every Hillary and Trinity Term, unless such day happened to be on a Sunday, and
then on the day following and that the Steward for Lﬁ: time being should appoint
the place of such meeting, and that twenty-one members should be appointed to
meet once a month, or oftener, if thought proper, to consider of such methods as
might best answer the purposes aforesaid, who were to report the same and their
opinion thereon at the next General Meefiulzf, and that any five of them should be
a sufficient Committee. That four stewards should be appointed for each half
yearly meeting,” Records 1.

* Ibid Introd. i. 3 Ibid xcvii.

4 ' The Society appears to have tried one after another the various taverns and
coffee houses in the neighbourhood of the Temple. Among those named are the
Crown and Anchor in St. Clements, the historical Old Devil Tavern, the Anchor
and Baptist’s Head, and the King's Head in Symon’s Inn,” ibid iii.

£1bid; Gibson, Centenary Address to the Law Society 7.

¢ Below 68, 69, 72. 7 Gibson, op. cit. 4-5. ® Above n. I.
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‘enforced, and that some sort of check upon the character of the
_persons admitted was maintained. Thus in 1742 : /
.‘!’3’5 ordered that all proper and necessary enquiries be made by the

Committee to discover any Attorneys or Solicitors who had been or
should be surreptitiously admitted : that every member of the Society
should use their utmost endeavours to discover and discountenance
‘any such practice, and that the Committee should use such ways and

_as they should find most necessary to prevent such practices
future.?

Thus it objected to persons who had not regularly served their
articles—for instance it objected to a man who had “ acted as
a writer for hire” while he was supposed to be serving his
articles ; * and to a man who had kept a school in the country
during that period, and had never been near his master’s office.
In 1748 the committee were of opinion that further legislation
was needed to prevent ‘‘ broken tradesmen and other loose and
disorderly persons " carrying on business as attornies or solicitors
under cover of admitted attornies. In 1752 the Society ordered
its committee to prosecute at its expense attornies guilty of
illegal practices.® In 1745 it took measures to get an attorney
who had stood on the pillory, and had been struck off the roll
of the court of Common Pleas, struck off the rolls of other
courts.® We have seen that it got rid of Wreathock, who had
been re-admitted as an attorney after having been concerned
in The Highwaymen's Case, and after having been transported
for robbery.” We have scen also that it regularly scrutinized
the lists of persons admitted, and, after 1791, the lists of can-
didates for admission, and that it took action where necessary.?

The safeguarding the interests of ils members.

Since the Society started out with the intention of main-
taining the honour of this branch of the profession, and since
it did all it could to fulfil that intention by getting rid of un-
worthy members, it is only natural that it should have been
quick to resent any reflection upon its members. As early as
1741 ‘“ a resolution was passed that an application be made to

1 Records 11 ; in 1744 this order was read, and it was referred to the Com-
mittee ** to enquire whether any persons, and who, had been admitted Attorneys
or Solicitors who were not duly qualified, and to report to the next General Meeting
with their opinions thereon, what may be proper to be done to remove such persons
from the office of Attorneys and Solicitors, and to prevent the admission of unqualified
persons for the future,” ibid 17.

3 Ibid 21.

3 Ibid ‘129, 131; cp. ibid 8o—a motion to strike off the roll Greenwood and
Sliper “ on the ground that Sliper had surreptitiously procured himself to be ad-
mitted an Attorney under articles to the said Greenwood at a time when Sliper was
footman or common servant to Greenwood.”

¢ Ibid 30. 5 Ibid s1. ¢ Ibid 19-20.

7 Above 59. - ¢ Above 60.
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company. As one of the witnesses for the defence in the trial
of the action between the company and the attornies said, the
real reason for this move on the part of the company was that
it ‘“ was thrown into very great straights—and therefore must
make use of this means to recover itself.” 1
~ In 1749 the first move was made by the company It
brought an action in the Mayor’s court against Alexander, an
attorney, for breach of a bye-law of the City of London made
in 1712. The bye-law provided that no one who was not free
of the City was to practice any art, trade, mystery, manual
occupation, or handicraft in the City. Alexander, in con-
sultation with the Law Society, conducted his own case.” He
disputed the jurisdiction of the Mayor’s court to hear such an
action against an attorney, and, in order to raise this question,
got a writ of privilege from the King’s Bench. The company
moved to set aside the writ. The case was heard in 1750-1757;
but no judgment was given, since it abated by the death of the
chamberlain of the company.? The company then got the City
to pass an Act to compel all persons doing the same business as
Seriveners in the City of London to take up their freedom with
the company.® In 1752 it began new actions against Alexander
and other attornies, based, as before, on the bye-law of 1712.4
The proceedings were conducted on behalf of the attornies by
the Law Society. The same plea to the jurisdiction was put
in; and in 1754 the King’s Bench remitted the case to the
Mayor's court, and the defendants were told to raise the question
of privilege there by means of a demurrer.® This was done,
and the recorder overruled the demurrer. There was appeal,
and the ruling was upheld.® The company then called on the
attornies'in the City to take up their freedom. But the Law
Society pointed out that the decision was only a decision as to,
the jurisdiction of the Mayor's court, and offered to defend
actions brought against attornies.” The result was a series of
actions brought by the company against the attornies, in one
of which the jury found that conveyancing was not an art or
mystery which fell within the bye-law, and judgment was given
in 1760 for the attornies.®

The attornies and the solicitors in the City of London thus
got the right to pursue their conveyancing business free from
the control of the company. But the scriveners were still
entitled to compete with them till 1804. In fact, it would
seem that there was nothing to prevent persons without any

1 Records 277. 2 Ibid xv. 3 Ibid. 4 Ibid xvi.
5 Ibid. ¢ Ibid. ? Ibid.
8 The report of the trial is printed in ibid 246-286.
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from the order that the rules relating to the performance of
exercises had become technical and somewhat unjust.! These
rules were altered, and new rules for their performance were
made. But it would seem that the bar was not over eager to
do its duty in hearing these exercises, since it was found necessary
to provide that, in order that ** it may not be in the power of
the bar by their default to prevent the gentlemen under the bar
from the benefit of this exercise,” a tender of an exercise, un-
performed by the default of the bar, was to count as an exercise
duly performed.? It is obvious that in these circumstances
the performance of exercises will soon become a mere form.® At
Gray's Inn exercises were still performed by the students and
heard by the barristers. But, from a statement made by the
Bench in 1795, it looks as if these exercises had become an excuse
for extravagant entertainment of the bar by the students. The
Bench, at the instance of the bar, recommended that these enter-
tainments should be discontinued.?

It is, I think, fairly clear that, before the end of the eighteenth
century, the keeping of terms by the eating of dinners had be-
come the only condition for a call to the bar,® and that the exer-
cises, whether performed before the barristers or the benchers,
had become the meaningless forms which they undoubtedly
were in the first half of the nineteenth century. Campbell,
writing at the beginning of the nineteenth century, said that
the exercises consisted of * reading a few lines written down for
you by the butler,” ® and that on call the ccremony consisted
‘“in swearing some oaths against Popery and going through the
form of a legal argument.” ? In 1854 Mr. Whateley, Q.C., told
the Inns of Court commissioners that, at Lincoln’s Inn, the exer-
cises performed before the barristers ‘ had dwindled away " :

14 Whereas, according ‘to the ancient usage of this House, those who have
actually performed the exercise called the imparlance have sometimes been amerced
for the nonperformance thereof, and also that those who do actually attend the
performance of the said exercise are, for want of number, equally amerciable with
those that are absent,” etc., Calendar of Inner Temple Records iii 431; there is
a similar order in 1736, ibid iv 323-324. .

2 Ibid iii 431-432 ; iv 324. .

3 In 1735 there is a record of the performance of the exercises, ibid iv 310; and
in 1737-1738 a statement of the exercises which should be performed, but there is
also a statement of the amerciaments incurred for nonperformance of their duties
by students, barristers, and benchers, ibid 382; and there are entries of com-
positions il:m.id for neglect of these duties by barristers and students, ibid 19, 57-58;
and also for failing to read at an Inn of Chancery, ibid 17, 62, 139, 176.

¢ Pension Book ii 375.

® Thus Wynne, in his Strictures on the Lives and Characters of the most Emi-
nent Lawyers, which was published in 1790, says, at p. 87, that ‘‘ a stranger to
legal habits and customs would be almost led to suppose, that the several cooks
of the Societies possessed the same art that was in use amongst the Professors of
Laputa, where every viand was impregnated with science, so that commons and

cases were naturally digested together.”
¢ Life of Lord Campbell i 134. 7 1bid 191.
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In 1754 the benchers expressed their satisfaction with the lec-
tures and paid the lecturer £20 extra * for a piece of plate as
a mark of their esteem for his having so well discharged himself
in his office of Reader.” * In 1756 the number of lectures was
reduced to twenty-five, but the pay remained the same.? But
in 1760 the attendance was so bad that the benchers threatened
to discontinue them ; * and in 1769 they were discontinued.?

At the end of the eighteenth century two other attempts
were made to provide lectures. The first of these attempts
was made in 1796 by Mr. Nolan, a barrister of Lincoln’s Inn.
He pointed out 8 that, though the Universities had made some
provision for educating their students in English law by means
of lectures, ® the Inns had made no such provision, and hesuggested
that a law lecturer to the Society should be appointed.

Such an institution will not be an absolute innovation, as it will in
some degree resemble the ancient one of Reader, which has now fallen
into disuse. But as an alteration in the manners of the times and the
discipline of the Inns of Court would render the revival of that office

inefficacious, I venture . . . to propose that the office of Law Lecturer
should be created under the following regulations.

The regulations, which are reminiscent of those established at
Oxford for the Vinerian Chair,” provided for public lectures for
which no fee was to be charged, an entire course on law and
equity for which a fee was to be paid to the lecturer, who was
otherwise unpaid. Nolan said that he had spent some time in
planning such a course of lectures, and asked to be appointed
lecturer. He was accordingly appointed. The second of these
attempts was made by James Mackintosh in 1799. Encouraged
by Nolan's example and by his appointment as lecturer by the
benchers of Lincoln’s Inn, he petitioned for leave to give a course
of lectures on the Law of Nature and Nations.® This permission

! Pension Book ii 277. * Ibid 284. 3 Ibid 293-204.

4 Ibid4309; Pickering was made a bencher in the same year, ibid, and be-
came treasurer in 1770, ibid 312 ; in 1784 it was ordered that the MS. of his lectures
should be sent to his nephew the Rev. Henry Poole, ibid 340 ; it would be interestin,
to see how the MS. compares with the MSS. of Blackstone’s lectures, for whic
see below 747-750; for Pickering’s edition of the statutes see vol. xi 306.

5 Black Books of Lincoln’s Inn iv 66-68.

® That is by the establishment of the Vinerian Professorship at Oxford in 1758,
below 95, and the establishment of the Downing Professorship of the Laws of
Eng] at Cambridge in 1788.

7 Below 94.

8¢ [ observe by your proceedings in [Feb. 1796], that you then l_%ramed permis-
sion to Mr. Nolan to read Lectures on the Law of England in your Hall, from which
I am led to suppose that you have formed a favourable opinion of legal lectures
as a part of the education of students. It is far from my wish to intrude into the

rovince of Mr. Nolan, for whom I have a high respect, and who I hope has not

nally relinquished the prosecution of his useful plan, I have formed an idea of
delivering a course of lectures on another subject closely connected with our Municipal
Law, and forming the basis of the positive law of all states, I mean the Law of
Nature and Nations,” Black Books iv 77.

VOL. X11.—6
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‘when he was a student, was a member of a similar club ;1 and
at the beginning of the nineteenth century Tidd’s pupils formed
both a moot club and a juridical society, which met once a week.?
At the end of the century the practice of reading in the chambers
of a special pleader, an equity draftsman, and a conveyancer
was established.®* The famous lawyer William Tidd, who prac-
tised as a special pleader for more than thirty years, numbered
among his many pupils Denman, Lyndhurst, Cottenham, and

Campbell.*

- Lord Eldon’s advice given to a student in 1807, who proposed
to study for the Chancery bar, shows that the course of study
was severely practical, exacting, and to a large extent solitary.®
He approved of the suggestion that the student should read
in common  law chambers for a year with Abbott—the future
Chief Justice of the King's Bench.

I know from long personal observation and experience, that the great
defect of the Chancery Bar is its ignorance of common law and common
law practice; and, strange as it would seem, yet almost without
exception it is, that gentlemen go to a Bar where they are to modify,
qualify, and soften the rigour of the common law, with very little
notions of its doctrines or practice. Whilst you are with Abbott find
time to read Coke on Littleton again and again.® If it be toil and labour
to {gu, and it will be so, think as I do when I am climbing up to Swyer
or Westhill, that the world will be before you when the toil is over;
for so the law world will be, if yon make yourself complete master of
that book. At present lawyers are made good cheap, by learning law
from Blackstone and less elegant compilers; depend upon it men so
bred will never be lawyers (though they may be barristers), whatever
they call themselves. I read Coke on Littleton through when I was
the other day out of office, and when I was a student I abridged it.
To a Chancery man, the knowledge to be obtained from it is peculiarly
useful in matter of titles. If you promise me to read this ... I
shall venture to hope that, at my recommendation, you will attack
about half a dozen other very crabbed books, which our Westminster
Hall lawyers never look at. Westminster Hall has its loungers as well
as'Bond Street.

14 He told the writer . . . that, while he was a student in the Temple, he and
some other students had regular meetings to discuss legal questions; that they
prepared their arguments with great care; and that he afterwards found many of
them useful to him, not only at the bar, but upon the bench,” C. Butler, Horae
Juridicae Subsecivae, Works ii 219.

? Life of Lord Campbell i 138-139, 140.

# Above 86 n. 5. ¢ D.N.B.

& Horace Twiss, Life of Eldon ii 51-52; in 1793 Kenyon gave very similar ad-
vice to a law student, see Townsend, Twelve Eminent Judges i 122.

¢ With this advice Charles Butler agreed ; he said, Reminiscences (4th ed.)
i 62, that *“ he never yet has met with a person, thoroughly conversant in the law of
real property, who did not think with him,—that /e is the best lawyer, and will
succeed best in his profession, who best understands Coke upon Littleton "’ ; E'!ut]er
in this paper recommends the student of real property, in addition to attending a
p}e;;l:k s and a conveyancer’s office and the courts, to study a most formidable list
o s.
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that it was owing to the success of Blackstone’s lectures that
Viner conceived the idea of leaving his money to found a pro-
fessorship of the common law at Oxford.* But this conjecture
is without foundation. Viner had conceived this idea, and
had made a will to give effect to it on July 1, 1752—more than
eleven months before Blackstone had advertised, and more than’
sixteen months before he had given, his first lecture. This will
and two other wills made in the same year were cancelled after
a correspondence with Dr. William King, the Jacobite principal
of St. Mary’s Hall ; 2 and the bequest assumed its final form in
a will dated December 29, 1755. Viner had determined to leave
his money in this way, not because of the success of Blackstone’s
lectures, but because, as Blackstone pointed out, he saw that the
teaching of English law at a university was the best way to facili-
tate the great object of his life—the promotion of the study of
that law.® The standard of teaching at the University was, it
is true, at a low ebb; but it had not, as at the Inns of Court,
wholly disappeared. In fact, the terms of Viner’s will * show
that this was the reason for and the object aimed at by his
bequest. He wished

that young gentlemen who shall be students there, and shall intend
to apply themselves to the study of the common laws of England,
may be instructed and enabled to pursue their studies to their best
advantage afterwards, when they shall attend the courts at West-
minster, and not to trifle away their time there in hearing what they
understand nothing of, and thereupon perhaps direct their thoughts
from the law to their pleasures,

With this object in view, a professor, fellows, and scholars
were to be endowed ; and a sum of money was to be raised for
the continuation of the Abridgment. The scholars were to be
junior members of the University of at least two years’ standing,

which are chiefly collections of cases, etc., for the Abridgment ; the catalogue of
books and MSS, can be seen in the Bodleian handlist.

1 This is stated by J. Holliday, Life of Mansfield 89, and is copied by Campbell,
Lives of the Chief Justices ii 379 ; Dr. Blake Odgers, 27 Yale Law I‘::urnal 6oy,
is' sceptical—and rightly so. = :

% University Archives. The correspondence is printed in Papers, etc., but the
name of Viner’s correspondent is suppressed. King Ead been educated at Salisbury,
agd this may have Iedptt)o his acquaintance with Viner, who was born there, below
164.
3 ¢ From a thorough conviction of this truth our munificent benefactor Mr.
Viner, having employed above half a century in amassing materials for new model-
ling and rendering more commodious the rude study of the laws of the land, con-
xifgned both the plan and execution of these his public spirited designs to the wisdom
of his parent University. Resolving to dedicate his learned labours * to the benefit
of posterity and the perpetual service of his country * (Pref. to vol. 18 of the Abridg-
ment) he was sensible he could not perform his resolution in a better and more
effectual manner, than by extending to the youth of this place those assistances of
whichshe so well remembered and so heartily regretted the want,” Comm. Introd.
i27-28.

¢ App. I (1).
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English law,? and even to the physicians.? But if this know-
ledge is thus essential to all classes where else can it be better
taught than at a university? The Inns of Court and Chancery,
which were once a ‘university for the teaching of English law,
have ceased to be in any sense a teaching university.® It is
therefore necessary that Oxford should step into the breach
and begin to teach English law.*

To those who can doubt the propriety of its reception among us (if
any such there be) we may return an answer in their own way, that
ethics are confessedly a branch of academical learning ; and Aristotle
himself has said, speaking of the laws of his own country, that juris-
prudence, or the knowledge of those laws, is the principal and most
perfect branch of ethics.®

It was the want of some teaching in English law which had
given rise to the pernicious but prevalent idea that a liberal
education was useless to law students, and that the only way in
which students could be taught law was to place them ‘* at the
desk of some skilful attorney, in order to initiate them early
in all the depths of practice, and render them more dextrous
in the mechanical part of business.” ® No doubt some great
lawyers had emerged in spite of this handicap; but it was
worthy of note that, at that time, the four highest judicial offices
were held by men who had had a university education.” Gener-
ally it was true to say that

a lawyer thus educated to the bar, in subservience to attorneys and
solicitors, will find that he has begun at the wrong end., If practice
be the whole he is taught, practice must also be the whole he will ever
know : if he be uninstructed in the elements and first principles upon
which the rule of practice is founded, the least variation from estab-
lished precedents will totally distract and bewilder him : ita lex scripla
est is the utmost his knowledge will arrive at; he must never aspire
to form, and seldom expect to comprehend, any arguments drawn
a priori from the spirit of the laws and the natural foundations of
justice.®

The best corrective to these erroneous ideas as to the legal

education of students was the institution of a course of instruc-
tion in legal principles, such as only a university could give.®

* Comm. i 14-16; in this connection Blackstone pointed out that the statutes of
Oxford and Cambridge Universities enacted that * one of the three questions to
be a’l'mually discussed at the Act by the jurist-inceptors shall relate to the common

21bid 14; the only legal topic with which physicians should be acquainted
was, according to Blackstone, the law as to the execution of wills; the topic of
forensic medicine had not yet made its appearance.

3 Ibid 25-26. 4 Ibid 26-27. 5 Ibid 27. ¢ Ibid 32.

7Lord Northington and Willes C.J. had been fellows of All Souls, Lolrd
Mansfield C.]J. a student of Christ Church, and Sewell M.R. a fellow of Trinity
College Cambridge, ibid n. .

8 Ibid 32. * Ibid 33.

VOL. XIL.—7












T —

REPORTS, ABRIDGMENTS, DICTIONARIES, INDICES 101

lectures and examinations which the Inns of Court, following
the lead of the Law Society, were instituting. But the approval
was not universal ; * and no less a lawyer than Cairns regarded
them as of quite secondary importance, compared with training
in chambers.? In 1858 Bowen described his initiation into
the study of the law, in words which are strongly reminiscent
of the description given by Blackstone of the generally received
idea as to the proper training of a law student, exactly a century
earlier.® In 1883 Dicey said in his inaugural lecture :

If the question whether English law can be taught at the universities
could be submitted in the form of a case to a body of eminent counsel,
there is no doubt whatever-as to what would be their answer. They
would reply with unanimity and without hesitation that English law
must be learned and cannot be taught, and that the only places where
it can be learned are the law courts and chambers.4

So long lived was the heresy which Blackstone had denounced.
Its long life was duc to the length of time during which no pro-
vision had been made for the systematic tcaching of English
law. :

We must now turn from the legal profession to the main
sources (apart from the statutes) from which it derived its
knowledge of the law.

II

THE REPORTS, ABRIDGMENTS, DICTIONARIES, AND INDICES

I shall, in the first place, say something of the Reports of
the eighteenth century. In the second place, I shall say some-
thing of the Abridgments. In the third place, I shall deal with
a class of books which are closely allied to the Abridgments—
Law Dictionaries and Indices.

! Inns of Court Commission 18 54-1835 40-41—evidence of Sir Fitz-Roy Kelly;
54—evidence of Mr. Whateley ; 71—evidence of Mr. Whitehurst. .

2 Tbid 137-138.

3¢ T well recollect the dreary days with which my own experience of the law
began in the chambers of a once famous Lincoln’s Inn conveyancer ; the gloom of
a don atmosphere without, the whitewashed misery of the pupils’ room within—
both rendered more emphatic by what appeared to be the hopeless dinginess of the
occupations of the inhabitants. There stood all our dismal text books in rows—
the endless Acts of Parliament, the cases and the authorities, the piles of forms
and of precedents—calculated to extinguish all desire of knowledge even in the most
thirsty souls. : To use the language of the sacred text, it scemed a dry and barren
land in which no water was. And, with all this, no adequate method of study, no
sound and intelligent principle upon which to collect and to assort our information,”
Address to the Birmingham Law Students’ Society, 1888, cited Cunningham, Life
of Lord Bowen 76-77 ; for Blackstone’s description see above 97 ; cp. the evidence
given by Denison to the Oxford University Commission in 1852, cited above 88 n. 1.

4 Inaugural Lecture 1.
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1818, that the reasons of the Lords began to be reported.! Prob-
ably it was less possible to report profitably the reasons of the
Lords when all the Lords took part in the decision, 'and not
merely those learned in the law. It became more possible as
the convention grew up that the House should be guided by the
reasons given by its legal members.? -

- In 1708 we begin to get a regular series of the reports of the
cases decided in the court of Admiralty. The reports were
made by Christopher Robinson—a distinguished civilian and
afterwards a judge of the court of Admiralty.® In 1801 a report
was published of some of the cases decided in ‘the court
of Admiralty by Sir George Hay * and Sir James Marriott ®
between the years 1776 and 1779. In 1905 a collection of Prize
cases, taken from existing reports and from notes of cases in
text-books, between the years 1745 and 1859, was edited by
E. S. Roscoe. The reason for the publication of the first two of
these sets of reports was in part political. The decisions of the
court, more especially in Prize cases, often had an international
significance ; and it was thought desirable to publish the reasons
for these decisions, in order to justify the policy of the govern-
ment, and to prove its desire to do justice to neutrals and belli-
gerents.® We have seen that the civilians of Doctors’ Commons,
who practised as advocates and judges, were a small close body.’
In the absence of reports the principles upon which these courts
acted were mysterious both to English and to foreign lawyers.
There was, in fact, some justification for their comparison of the
civilians ‘‘ to the Talmudists among the Jews who only dealt
in oral traditions and secret writings " ; ® for, as Mr. Roscoe has

1 Dow said in the Preface to his reports that they form * perhaps the first
instance, as far as concerns the decisions of the House of Lords, in which a detailed

view has been attempted to be %wen of the judicial speeches or observations ex-

plaining the grounds and principles upon which these decisions rest.”
2 Vol. i 376-377 ; vol. x 610. 3 Below 145.
4 Below 672-674. & Below 674-676.

¢ It was said in the Preface to Hay and Marriott’s decisions at p. ii that
Robinson’s reports would help * to convince the world that the government of
Great Britain has done and does justice in the fullest and most open manner to
neutrals in war, as well as to its own subjects,” and that ‘* the printing of these
decisions was at the desire and expense of Government ”’ ; it was said at p. iv that
foreigners had got the notion that the judgments of the court of Admiralty were
according to the common law, that * the court was but the little finger of the first
lord commissioner of the Admiralty, and that the judge himself was removeable
at his nod ” ; Robinson said in his Preface that ** the honour and interest of our
own country are too deeply and extensively involved in its administration of the Law
of Nations, not to render it highly proper to be known here at home, in what
manner and upon what principles its tribunals administer that species of law:
and to foreign states and their subjects, whose commercial concerns are every day
discussed and decided in those courts, it is surely not less expedient that such in-
formation should be given.” 7 Above 50. .

8 % Tt has long been complained that there are no public reports of decisions in
the court of Admiralty, or Ecclesiastical and Testamentary courts among civilians.
Their jealousy of the common lawyers, and a concealment of what passes among
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of the Crown Office he had a unique opportunity for reporting
the decisions of the court, for he was always present at the hear-
ing of the cases; he had a place in the middle of the court which
enabled him to hear well and to write down what he heard, and
he had access to the records of the court.! He intended to pub-
lish in four parts the cases decided in the court of King’s Bench
under the four successors of Lord Raymond C.J.—Lord
Hardwicke, Sir William Lee, Sir Dudley Ryder, and Lord
Mansfield.? He had decided, he tells us, to begin his reports
from the death of Lord Raymond in 1733 because he himself
had succeeded to the mastership of the Crown Office in that
year.® But he began the publication of his reports with the
accession of Lord Mansfield to the chief-justiceship in 1756,
partly because the later cases were more sought after by the
profession, partly because he wished to be delivered from the
annoyance of the frequent requests made to him for the loan
of the notes of these cases,* but chiefly because the abilities shown
by Lord Mansfield and his colleagues, and the reforms in the
practice of the court which they made, had begun a new era in
the history of the court.® He never published his reports of
the earlier cases. His five volumes cover the period 1756-1772.%

In the preface to the first volume of his reports Burrow ex-
plains the rules which he had followed in making his reports.
In the first place, he did not report cases which turned upon
facts and evidence only, or where the order was made as of course,
or when the case was uncontested. In the second place, he was
careful to state the facts correctly.” In the third place, though

14 When I entered upon that office, I thereby came to have all the records and
rule books on the Crown side of the court in my own power, and could inspect and
transcribe them at pleasure : besides which, as I never after that time stirred out
of the court till it rose, I was sure to miss nothing that passed in it. Add to this
that I had now, by my situation in the very middle of the court, better convenience
both of hearing and writing, than I had had at the bar, in the outermost rows.
1 then came also to have better opportunities of procuring the true states of the cases
on the Csvil side of the court,” Preface to the Reports.

2 This is clear from the title-page to the first edition of his first volume—*‘ Reports
of Cases, Adjudged in the Court of King’s Bench since the death of Lord Raymand,
in Four Parts, distributed according to the times of his four successors, Lord
Hardwicke, Sir William Lee, Sir Dudley Ryder, and Lord Mansfield.”

3¢ Lord Raymond and my immediate predecessor in office happening both to
die in the same vacation, I was sworn into my present office as soon as the court
sat after Lord Raymond’s decease, viz. on the first day of Easter Term 6 Geo. 2
1733. Lord Raymond’s deatk seems therefore to be the fittest Aera from whence
to Jbe|;m : and t{:‘ rather, because his Lordship’s own reports (ending with Trinity
Term 5 and 6 Geo. 1732) have been published since his death.”

4 As to this see below 116.

& These reforms, which Burrow clearly summarizes in his preface, are dealt
with below 494-503.

$ Vol. i 1756-1758; vol. ii 1758-1761; vol. iii 1761-1766—in this volume
settlement cases were omitted as they had been separately published, above 108 ;
vol. iv 1766-1770; vol. v 1770-1772.

7 ¢ Its merit consists in the correctness of the States of the Cases.”
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in 1800, he continued to report cases in the King’s Bench till
1812 ; and in the following year he was appointed Chief Justice
of Calcutta.!

The example set by Durnford and East in the court of King’s
Bench was shortly afterwards followed in the other courts.?
In 1788 Henry Blackstone in the Common Pleas,® in 1789 Vesey
in the court of Chancery,* in 1792 Anstruther in the court of
Exchequer,® and in 1812 Dow in the House of Lords, estab-
lished regular series of reports.® This was the origin of the so-
called ‘‘ authorized reports,” which for some time enjoyed the
privilege of exclusive citation in the courts.” But their history,
and the history of the later developments in the history of the
reports belong to the following century.

These, then, are the chief developments in the history of
the reports during the eighteenth century. Let us look at the
list of the reports which appeared during this transition period.

(2) The lists of the reports of this period.

In the following Tables, which are a continuation of the Tables
contained in a preceding volume® I give the names of the re-
porters, the date of first publication, the dates of the birth and
death of the author, the period over which the reports extend,
the courts in which the cases are reported, the persons by whom
they were first edited and published, and the origin of the MS.
| If the reports have been described in the text I have given a
reference to the page: if not I have inserted a note as to their
quality. The first Table gives the list of the reports in the
common law courts and the House of Lords, the second the list
of the reports in the court of Chancery, and the third, the list
of the reports in the court of Admiralty, the Ecclesiastical courts
and the Privy Council. The list of the reporters is arranged in
the order of the date of the earliest cases reported by them.

! D.N.B. *'W. T. S. Daniel, The History of the Law Reports 268.
3 Below 140. 4 Below 143-144. 8 Above 114-115; below 138.
¢ Above 104. 7W. T. S. Daniel, op. cit. 265-266, 268. ’

8 Vol. vi 552-554 ; for the Chancery reports sece ibid 616-619.
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These reports deal principally, but not exclusively, with
civil cases. A few criminal cases are, as we shall see, excel-
lently reported by Foster.? But, on the whole, the criminal
law is not well represented. To some extent this lacuna is
filled by the reports of the * State Trials,” which contain im-
portant cases in public law and in criminal law. Of the series
of state trials, which began to be compiled at the beginning of
this century, I must at this point say a few words. In the first
place, I shall give an account of the editions of these trials, which
begin in 1719, and were expanded in successive editions, till the
publication of the standard edition which appeared between the
years 1809 and 1826. In the second place, I shall say something
of the characteristics of these editions.?

(i) The first edition of the state trials was published in four
quarto volumes in 1719. It began with the trial of William
Thorpe for heresy in 1407, and ended with Sacheverell's im-
peachment in 1710.8 It was edited by Thomas Salmon, who
published in 1720 and 1731 an abridgment of the state trials,
and in 1737 A New Abridgment and Crilical Review of the State
Trials* He died in 1767, and in the course of his career he
had sailed round the world with Anson.* In 1737 a scparate
volume was published which contained the case of Ship Money,
and the trial of Harrison for falsely accusing Hutton, J., of
high treason.® The second edition was published in 1730 in
six quarto volumes.” It was edited by Sollom Emlyn.® He
added many trials of an earlier date which had been omitted in
the previous edition ;® and the sixth volume contained trials
from the latter part of Anne's reign to the end of George I's
reign.’® This edition was followed in 1735 by two supplementary
volumes under the same editorship, which contained cases
from the reign of Edward VI to the date of publication. The
series was thus enlarged to eight volumes. In 1742 a third
edition was published in six folio volumes, without the supple-
mentary volumes. In 1766 the ninth and tenth volumes were
published. Some trials of the early part of the eighteenth cen-
tury, omitted in previous editions, were included, and the collec-
tion was carried down to 1760.3* A fourth edition in eleven
folio volumes was published under the editorship of Francis

! Below 1 &6-:37.

3 The authorities upon which I have relied are the Prefaces to the various
editions of the State Trials which are prefixed to vol. i of the octavo edition ; Wallace,

The Reporters 64-69; J. G. Muddiman, State Trials, The Need for a New and
Revised Edition.

2 Hargrave's Preface S.T. 1 xlvii. ¢ Thid. § Muddiman, op. cit.
1 S.T. xlviii. 7 Ibid xlviii-xlix.

! For Sollom Emlyn see vol. vi 500; vol. xi 528-529.

¥ See his Preface 1 S.T. xI, xlviii. 1o Thid.

1 Ibid xlii-xliv, xlix. 12 Ibid xlv-xlvi, xlix.
























i |

THE REPORTS 135

We have seen that it was Wilmot’s report of his undelivered
judgment in the case of R. v. Almon,* which laid down the modern
law as to the power of a judge to punish summarily by attach-
ment a person who had libelled the court, or a judge in his judicial
capacity.?

Both of the reporters Bosanquet and Puller attained judicial '
rank. Bosanquet ® (1773-1847), after a successful career at the
bar, was made a judge of the court of King’s Bench in 1830, and
from 1835 to 1836 acted as a lord commissioner of the great seal.
Puller * (1774-1824) was made Chief Justice of Bengal in 1823.
Both were lawyers of great learning ; and they added to the value
of their reports by the notes on points of law which they inserted.
We have seen that it was one of these notes which was largely
instrumental in placing the doctrine of consideration in relation
to simple contracts on its modern basis.®* The reporter East
(1764-1847) attained judicial rank in India; ® and Anstruther
(1769-1819),7 the author of cases decided in the court of Exchequer
between 1792 and 1797, became advocate-general at Madras
and later recorder of Bombay. He was the first regular reporter
of cases in the court of -Exchequer,® and aimed at producing a
set of reports of the decisions in that court, like the parallel
series which were already being produced for the other two
common law courts.® As he pointed out, the decisions upon
revenue cases and upon tithe cases, which were usually brought
on the equity side of the court, and upon the practice of the court,
were of great importance to all lawyers.!?

The most remarkable and the most scholarly of all the
reports of this period are Foster’s reports of the trials of the
rebels in 1746 in Surrey and of some other Crown cases, which he
published in 1762.

Foster (1689-1763) !* was the son of an attorney who practised
at Marlborough. He was a member of Exeter College, Oxford,
and was called to the bar by the Middle Temple in 1713. He
was made recorder of Bristol in 1735 ; and it was in that capacity

1 (1765) Wilmot’s Notes 243. * Vol. iii 304.
3 Foss, Judges ix 149-151; D.N.B. ¢ D.N.B.
¥ Vol. wiii 36-38. ¢ Above 116-117. ?D.N.B.

8 He says in his preface to vol. i that ““ it has often occurred to me as an un-
accountable circumstance, that while the modern decisions of the other courts in
Westminster Hall have been regularly published, no one has taken notes in that of
the Exchequer for a similar purpose ; and that, since the publication of Bunbury’s
reports, during the space of more than fifty years, the determinations of that Court
have remained wholly unknown to the Profession at large.”

® Ibid v-vi. 10 Tbid iii-v.

11 Life by his nephew Michael Dodson; Dodson wrote this life in 1795 for
the second edition of the Biographia Britannica; that edition was burnt, but
Dodson had the proofs of his life ; the life was published from these proofs by John
Disney in 1811; Foss, Judges viii 285-287; D.N.B.; Wallace, The Reporters
440-442.
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passed through several editions. Gilbert's work as a reporter
consists of two sets of reports. One, which was published in
1734, is entitled ** Reports of Cases in Equity argued and de-
creed in the Courts of Chancery and Exchequer chiefly in the
reign of King George I, to which are added some Select Cases in
Equity heard and determined by the Court of Exchequer in
Ireland.” 2 The book was published anonymously, but, as Viner
has said, no one doubted that Gilbert was its author.® The
other volume, which was published in 1760,* is entitled * Cases
in Law and Equity, argued, debated, and adjudged in the King’s
Bench and Chancery, in the twelfth and thirteenth years of
Queen Anne, during the time of Lord Chief Justice Parker.”
To the reports, which deal only with cases in the court of King's
Bench, there are added two treatises—one on the action of debt,
and the other on the constitution of England. Gilbert did not
personally report all these cases. Some of the cases in the former
volume were taken from a Collection of Precedents in Chancery,5
the MS. of which is said to have been stolen from Gilbert's
representatives ; ® and some of the cases in the latter volume were
taken from Peere Williams.?

In 1704 Ridgeway, an Irish barrister, published a collection
of Lord Hardwicke's decisions as Chief Justice of the King's
Bench between the years 1733 and 1737, and his decisions as
Chancellor between 1744 and 1746. The cases were taken
from a large MS. volume which had been purchased by the
attorney-gencral from a barrister of some eminence named
Joshua Davis. The MS. contained cases decided in the time
of Lee, C.J.; and the editor tells us that he had been com-
missioned by the attorney-general to select from the MS. and
publish the cases decided by Lord Hardwicke.® He added
marginal notes, verified the references, and added other re-
ferences to modern cases.® The book contains an approximately
equal number of Lord Hardwicke's decisions as Chief Justice
of the King’s Bench and his decisions as Chancellor.?® It would

! There was a second edition of 1742.

1 Wallace, The Reporters 502-503.

* Viner, Preface to vol. xviii of the Abridgment, says: ‘ That the Reports
of Cases in Equity came out of his Lordship’s Study is most certain ; that the Copy

ereof was purchased by one of the Patentees of a Person who had no Right or

Authority to dispose of it is equally certain ; and I have very good Reason to think,
that had his Lordship been living, he would no more have consented to its Publica-
tion than did his Representative, who (as I have been told) exhibited a Bill in
Chancery against the Publisher.”

¢ Wallace, op. cit. 417-418.

8 Ibid 503, citing Viner, Ab. v. 408 Condition B § 19 note.

¢ Ibid 497 ; vol. vi 618 : Viner, Ab. Preface to the vol. of the Ab. which begins
with Prokibition.

? Wallace, The Reporters 418. 8 Preface. ? Tbid.

¢ Wallace, The Reporters 434, 514.
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career of Lee! (1700-1758), the younger brother of Lee, C.J.,
I shall speak later. We have seen that his reports, which are
taken from his note-books, were edited and published by
Phillimore in 1833.2 Christopher Robinson (1766-1833),® the
reporter of cases in the court of Admiralty, succeeded Stowell
as Chancellor of the diocese of London, and judge of the con-
sistory court in 1821, and as judge of the court of Admiralty in
1828. Haggard (1794-1856),* the reporter of cases both in the
court of Admiralty and in the ecclesiastical courts, was Chancellor
of the dioceses of Lincoln, Winchester, and Manchester.

. The reports of this period are, on the whole, superior to the
reports of the preceding period. By the end of this period the
objects at which a law reporter should aim, and the rules which
he should follow, were generally recognized. And though there
are some unsatisfactory reports of cases both in the common law
courts and in the court of Chancery, their deficiencies have often
been, to a large extent, corrected in later and improved editions.
The publication of these improved editions is more especially
a feature of the older reports of cases decided in the court of
Chancery ; ®* and Wallace is probably right when he ascribes
this fact to the influence of Lord Eldon :

His Lordship’s veneration for precedent, and the deferential spirit of
enquiry which marked his mind, not less than its self-dependence
and creative power, led counsel at his bar constantly to search the
Registrar's books for cases reported in print. And a taste for this
research was thus generated and has grown up in England, with the
happiest effects upon modern jurisprudence.®

And Lord Eldon sometimes gave more direct and material
assistance. Twiss relates the following story of the publication
of Belt’s work on the reports of Vesey senior : 7

Mr. Belt, a gentleman of the Chancery bar, happened to mention in
Lord Eldon’s hearing, that he had prepared with great labour some
notes on the Reports of the elder Vesey. " You should publish them,"
said the Chancellor. ** My Lord,” replied Mr. Belt, "' I have offered
them to the booksellers; but they will not take the risk of printing,
and I cannot afford it myself.’”” " The notes ought not to be lost,”
rejoined Lord Eldon; ' let me know what the printing would cost.”
On learning the probable expense, which was estimated at f200, Lord

1 Wallace, The Reporters sz;-izz ; below 666-669.

* Above 106-107. D.N.B. 4 D.N.B.; above 106.

§* Cary, Tothill, Freeman, Vernon, the Cases temp. Talbot, Peere Williams,
Atkyns, Ambler, Vesey Senior, and Brown have all within the time of Lord Eldon
been presented anew to the profession ; while the reports of Lord Kenyon, Mr.
West, Mr. Ridgeway, Mr. Cox, Mr. Eden, and Mr. Swanston give to us, now for
the first time, decisions made generations ago,” Wallace, The Reporters 512 ; for
Swanston's reports of Lord Nottingham’s decisions from the Nottingham MSS.
see vol. vi 542, 619.

® Wallace, The Reporters 512, 7 Horace Twiss, Life of Eldon iii 483.
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principle is the natural, though undesigned, result of the un-
official character of the reports; and it is clear that its adoption
gives the courts power to mould as they please the conditions
in which they will accept a decided case or a series of decided
cases as authoritative. If the cases are only evidence of what
the law is the courts must decide what weight is to be attached
to this evidence in different sets of circumstances. The manner
in which they have decided this question has left them many
means of escape from the necessity of literal obedience to the
general rule that decided cases must always be followed. They
have allowed many exceptions to, and modifications of, this
rule if, in their opinion, a literal obedience to it would pro-
duce either technical departures from established principles, or
substantial inconveniences which would be contrary to public
policy. s

~ First, Coke is never tired of insisting that the fact that a
rule would lead to inconvenient results—inconvenient either
technically or substantially—is a good argument to prove that
that rule is not law.! The principles of the common law must
be maintained *‘ even though a private man suffer losse "' ; 2 and
so firmly did he believe this thesis that we have seen that he
even said that these principles could not be overriden by an
Act of Parliament.® Obviously, according to this view, only
those cases could be regarded as authoritative which were in
accordance with these principles. Coke, as usual, stated this
principle in an exaggerated form. It was quite clear that no one
really believed, not even Coke himself, that the principles of
the common law could control an Act of Parliament ; * and it
was clear that, if the authority of decided cases could be dis-
regarded whenever the judge thought that substantial in-
convenience could be caused by following them, very little
authority could be attached to them—a conclusion which was
contrary both to Coke’s theory and to his practice. Vaughan,
C.]J., pointed out that * where the law is known and clear, though
it be unequitable and inconvenient, the judges must determine
as the law is, without regarding the unequitableness or incon-
veniency "' ; 8 and that ‘‘if inconveniences necessarily follow out
is no example is a great intendment, that the Law will not bear it,”” Co. Litt. 81 b;

Coke then points out that no “ Act of Parliament by non-user can be antiquated
or lose his force.”

1% Here note three things. First, that whatsoever is against the rule of Law
is inconvenient, Secondly, that an argument ab snconvenients is strong to prove
itisagainst Law. . . . Thirdly, that new inventions . . . are full of inconvenience,”
Co. Litt. 379a; cp. ibid 66a, 1524, 1784, 2585, 279a. . .

% Ibid 1526 ; *“it is better, saith the law, to suffer a mischiefe (that is peculiar
to one) than an inconvenience that may prejudice many,” ibid 974.

3 Bonham’s Case (1609) 8 Co. Rep. 107, 118 ; vol. ii 442 ; vol. iv 186-187.

4 Vol. ii 442 ; vol. iv 187; vol. v 475.

% Dixon v, Harrison (1670) Vaughan at p. 37.
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before the Judicature Act, there was a considerable number of
these courts. There were the three courts of common law, there
were the courts held by the judges of assize, there was the court
of Exchequer Chamber, the court of Chancery, and the House
of Lords. The cases decided by these courts were sometimes
conflicting, and the weight to be attached to their decisions was
different. Wynne, writing in 1774, said :?

If T was to form a Scale, by which the authority of legal precedents
might be measured, the precedents sub silentio would obtain the lowest
place: next above these . . . I consider an opinion of a single judge
at nisi prius, on a point directly in question : then, higher up the
scale, the determination of any one court in Westminster Hall : much
higher than this, that very determination confirmed by another court
on writ of error : and the highest of all, the determination of the same
case, on a writ of error in the House of Lords. This last has the highest
place imaginable in the scale of Judicature; and affords evidence of
common law, or the exposition of an Act of Parliament, in no way
inferior, in point of authenticity, to the express positive text of an Act
of Parliament itself.

It was, therefore, by no means clear that a previous decision
given by one of these courts might not be reversed, if the same
or a different court at a later date thought that some other line
of authority ought to be followed. The position in 1834 was
thus summed up by Ram:?

(1) Modern cases in Bank stand in opposition to each other. . . .
(z; Modern cases at nisi prius stand in opposition to each other. . . .
(3) One decision in Bank does not always bind the courts to make the
same decision in Bank on similar circumstances in another case: one
such decision is often overruled by another. (4) One decision at nisi
prius does not bind the courts to make the same decision at nisi prius
on similar circumstances in another case: often one such decision
overrules another. (5) Consequently, one decision at nisi prius does
not so settle the point decided, as to exclude all hope of a different
result on a second nisi prius trial of the like question. (6) The same
is true of two or more cases decided at misi prius. (7) One case de-
cided in Bank does not so settle the point decided, as to exclude all
hope of a different result on a second case in Bank on the like question.
(8) The same is true of two or more cases decided in Bank. -

In fact the three independent courts of common law, like the
Proculians and Sabinians in Roman law, sometimes followed
different rules on certain matters.® The Judicature Act, by
abolishing these separate courts and substituting a High Court

! Eunomus iii 192-193. * The Science of Legal Judgment 6-7.

* Thus in the sixteenth century, and till the decision in Slade’s Case in 1502
(4 Co. Rep. 925), the courts of Common Pleas and Queen's Bench took different
views on lie question whether assumpsit could be brought for a debt without an
exprese subsequent promise, vol. iii 443-444 ; in the nineteenth century there was
a difference of opinion between the courts of Exchequer and Queen’s Bench as to
the kind of misrepresentation which would support an action for deceit, Smith,
Leading Cases (1oth ed.) ii 81-83.


















THE REPORTS 161

of a legal system which has enabled the lawyers to construct
a body of scientific doctrine which is matched only by that
constructed by the classical jurists of Rome? I agree with
Dr. Allen when he says * that the weaknesses of our system of
case law ““ do not outweigh its substantial merits '’ ; and that
‘ the amount of irrationality introduced into the law by certain
inevitable difficulties of application is inconsiderable beside the
solid and rational jurisprudence which the Common Law, built
up on example and analogy, has erected to so high a position in
European civilization.”

- The study of comparative law is a very valuable study which
is necessary both to students of legal history and of modern
law. But it has its pitfalls. One of these pitfalls is the risk
that it may lead us to depreciate unduly our own law and our
own legal institutions. If the student of foreign law and
foreign legal institutions has a close and practical acquaintance
with the working of his own law and legal institutions, which
make him painfully aware of their defects, and merely an aca-
demic knowledge of foreign law and foreign legal institutions,
he will be apt to stress the weak points of his own law and legal
institutions, and magnify the strong points of the foreign laws
and institutions of which his knowledge is more distant and
theoretical. If his knowledge of his own law and institutions is
equally distant and theoretical he will necessarily judge both
by reference only to their appearance on paper, and will praise
or condemn on merely theoretical grounds, which will often
leave out of sight the real strength and weakness of both. In
the sixteenth century Starkey thought that the best cure for
the defects of English law would be a reception of the Roman
civil law ; but it is clear that his knowledge of the civil law was
of the bookish, academic kind, which overlooked the fact that
in practice the laws of those countries which had received the
Roman civil law, suffered from defects quite as great as those
from which English law suffered.? It seems to me that to-day
some of the critics of our system of case law, and some of the
critics of our English judicial system and of our jury system,
have made a mistake similar to that made by Starkey in the
sixteenth century.® They pass over the strong points of their

! Law in the Making (2nd ed.) 205. ? Vol. iv 259-260.

3 This it seems to me is the weak side of Mr. Ensor's instructive little book
on Courts and Judges in France, Germany and England ; thus at p. 8 he undervalues
the advantage of an appeal court which is nation-wide and not regional; and at
p- 9 he refuses to admit that there is any advantage in a jury trial in civil cases ;
similarly, in his anxiety for the ease of the litigant, he refuses to take due account
of the advantage to the law which is afforded by the appellate jurisdiction of the
House of Lords; the fact that the English judge is not constantly looking for

promotion is not, as he seems to think, the only or the most important reason why
the quality of justice he dispenses is so good ; there is more to be said in favour of
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ment contained in the body of the work ; as may be seen, at one view,
oy having recourse to the Index, which contains a transcript of. these
divisior etc. so selected and extracted.! _
Only a short step needed to be taken to convert such a Digest
into a series of scientifically constructed treatises on all branches
of the law alphabetically arranged.

That step was taken when Mathew Bacon’s Abridgment was
published between the years 1736 and 1766. Bacon died at
some date before 1759. His work on this Abridgment ended
with the title *‘ Sheriff "’ in vol. iv which was published in 17509.
The remainder of that velume was written by serjeant Sayer ;
and the next and last volume was written by Owen Ruffhead.?
The work was at first published anonymously—it was stated
on the-title page to be by ** a Gentleman of the Middle Temple " ;
but there is no doubt that Mathew Bacon compiled it.* Viner
said,* and his statement was accepted by Blackstone,® that it
was compiled mainly from MS. materials left by Gilbert, C.B.;
and, as Mr. Cowley has pointed out, some corroboration is lent
to this view by the fact that Bacon came from Ireland, where
Gilbert had held the post of Chief Baron before he was ap-
pointed to the English bench.®* But the best proof of the truth
of this view is a comparison between some of the articles in the
Abridgment with Gilbert’s published works on Ejectments,
Devises, and Rents.” On the other hand, the correspondence
between Gilbert’s treatises on Distresses and on Execution is
not obvious, and “ there is more material in the Abridgment
than in Gilbert’s existing published treatises.”” * Probably, as
Viner suggested, Bacon, besides using Gilbert’s MSS. used also
such works as Hale, Hawkins and D'Anvers ; * or it may be, as

1 Preface to the first Edition.
: iJil;.l‘b.]Cm\«ley. A Bibliography of Abridgments (S.S.) Ixiii.
%

4 Whoever comlpnrcs some Passages in the New Abridgment of the Law with
others in a Book called, the Historical View of the Court of Exchequer (which is
undoubtedly the Work of the Ld. Ch. B. Gilbert) will see a direct Claim therein made
to the said Introductory and New Parts of those Books, and will immediately con-
clude the Author of them Both, as to those Parts, to be one and the same Person.
Under this Observation may be likewise rank’'d with equal Justice the Book en-
titled, the Treatise of Tenures, the Law of Uses, the History of the Common Pleas
ctc. all and every of which tally so exactly with each other, many Times in Words,
alw?s in Stile and Method, but above all in that Particular and most useful new
Kind of Learning drawn from the Feudal Law, so Peculiar to his Lordship, that it
is impossible to imagine Children, so extremely resembling him and each other
could be begotten by a different Parent,” Preface to vol. 18.

3 Comm. ii 323 n. y, cited Cowley, op. cit. Ix n. 2.

* A Bibliography of Abridgments (S.5.) Ix-Ixi.

7 Ibid lxi-Ixii; and cp. above n. 4.

® A Bibliography of .‘Ebridgments (S.S.) Ixii. ,

# ¢ 1 take all the Introductory and New Parts thereof . . . to be a Collection
only from the MS of the late Ld. Ch, B. Gilbert, from the Lord Ch. J Hale, Mr.
Serjeant Hawkins’s Pleas of the Crown, and Mr. Danvers’s Annotations on several
Acts of Parliament,” Preface to vol. 18.
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factory, and the reported cases were often equally unsatisfactory.
No one had attempted, as he truly said in the Preface to his first
edition, to write a methodical treatise on the subject. Mitford’s
book was concise and clear ; and, since it was based on a thorough
knowledge of the principles of equity, it gave satisfactory ex-
planations of the reasons which underlay the scattered rules of
pleading which had been laid down in the cases. It thus re-
duced those rules to order and system, in somewhat the same
manner as Stephen’s classic book reduced to order and system
the common law rules of pleading.? Like Stephen’s book, it
was accepted as authoritative. Lord Eldon said of it that it
was ‘‘ a wonderful effort to collect what is to be deduced from
authorities speaking so little what is clear ”;?® and Plumer,
M.R., said of Mitford and his book that,

to no authority living or dead, could reference be had with more
propriety, for correct information respecting the principles by which
courts of equity are governed, than to one whose knowledge and ex-
perience enabled him fifty years ago to reduce the whole subject to a
system with such universally acknowledged learning, accuracy, and
discrimination, as to have been ever since received by the whole pro-
fession as an authoritative standard and guide.*

We have seen that, by the end of the seventeenth century,
the old controversies between the courts of common law and
the court of Chancery, which in the sixteenth and seventeenth
centuries had been the occasion for a considerable literature,®
were dead.® Therefore ncither this eighteenth-century litera-
ture on the practice of the court, nor the eighteenth-century
literature on the principles of equity, contains many allusions
to them. In these books of practice the only direct reference to
them is in Bohun's book on the Cursus Cancellariae.” The only
controversy in the eighteenth century which produced some
literature was the controversy between Burroughs and Philip
Yorke, the future Lord Hardwicke, on the judicial authority
of the Master of the Rolls.® Of this controversy and of these
books I have already given some account.? :

! ¢ These materials,” he said in his Preface, * consist principally, either of
mere books of Practioe, or of reports of adjudged cases, generally short, and some-
times incorrect,”

3 Vol. ix 312. 3 Lloyd v. Johns (1804) 9 Ves. at p. 54.
* Cholmondeley v. Clinton (1820) 2 Jac. and W. at pp. 151-152.
% Vol. v 269-272. ® Vol. vi 516, 671. 7 Above 180.

® The History of the Chancery by Burroughs (1726), replied to by Yorke in his
Discourse of the Judicial Authority belonging to the office of the Master of the
Rolls (1727) ; Burroughs rejoined with Le f]udicature in Chancery (1727), to
which Yorke replied with a second edition of his Discourse (1728) ; the question was
settled by &George II c. 30 in favour of the view maintained by Yorke, that the
Master of the Rolls had an independent judicial authority.

¥ Vol. i 420-421.
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The question when a legacy is satisfied by a debt is next dis-
cussed ; ! the difference between the liability of specific and
pecuniary legacies to abate if the assets are deficient is ex-
plained ; 2 and the cases when a legacy carries interest are
enumerated.® Various cases are discussed on the subjects of
the payment of legacies to infants and married women, the
payment of the residue, the liability of the husband for a wife’s
devastavit, legacies to charities, the liability of trustees for the
loss of trust funds, donationes mortis causa, and parapher-
nalia.* Many of these cases arose out of questions arising on
the construction of particular wills; and they show that equity
was acquiring, by means of the decisions in these cases, a body
of definite rules as to the administration of assets ; but that the
rules are as yet scattered, and that some of them are not as yet
very clearly defined.

Gilbert's book on Uses and Trusts® deals mainly with the
medizval use, and with the effects of the statute of Uses.
Trusts are very lightly touched upon in two short sections
dealing with uses upon uses and trusts of terms of years.® The
book deals rather with the law of property than with the
principles of equity. As Lord St. Leonards pointed out in his
edition,? the book was obviously left unfinished by the author—
the subject was completely treated of in the first two chapters,
and the last two chapters ‘ consist of discussions on different
points which . . . were evidently intended to be introduced
in their proper places.” Similarly, Gilbert's book on Devises,
Revocations, and Last Wills deals quite as much with rules of law
as with rules of equity.® It is divided into nine short sections :
(1) who may devise land, and to whom it may be devised ;
(2) what words pass a fee in a will; (3) what pass an estate
tail or for life; (4) executory devises, contingent remainders,
and cross remainders ; (5) terms of years and uncertain interests ;
(6) devises by implication ; (7) what circumstances are necessary
by 32 H. 8? and 29 Car. 2 ; 2° (8) revocations ; (9) void devises.
The common law rules on all these topics are stated and ex-
plained ; and it is clear that, down to the beginning of the

1 = 2 1bi -

Yo el e

5 First published in 1734 together with a short treatise on dower ; third edition
by E. B. Sugden (Lord St. Leonards) 1811 in which the treatise on dower is omitted.

* gﬁ cit. (3rd ed.) 347-360. 7 Preface. .

8 The book was published in 1756, and to it were added a collection of pre-
cedents of wills ; in fact both this and other books upon topics connected with the
land law deal necessarily both with legal and equitable rules; of some of these
books I shall speak when treating of the literature of the common law, below 374,
381"318{ze’n31:§6v111’s statute of Wills, 32 Henry VIII c. 1, vol. iv 465-467.

10 The statute of Frauds, 29 Charles II c. 3 §§ 5, 6, 19, 20, 22, 23, vol. vi 385,
394-395.
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said by Lord Lyndhurst to be *‘ a perfect master of the philosophy
of law,” ! set out to produce an edition of Ballow’s treatise
aceompanlcd by the authorities which Ballow had omitted to
cite. But the period between 1737 when Ballow’s book appeared
and 1793 when the first edition of Fonblanque's book appeared,
was a period during which the principles and rules of equity
were rapidly developing into a fixed and systematic form.
Fonblanque, therefore, soon found that he must do more than
merely supply authorities and references. He found himself
bound both to add to his author’s text and to correct it :

In some instances, what the Author had stated as a principle, the
Editor found, with reference to more modern decisions, scarcely sus-
tainable as a general rule ; and in other cases he found, that what the
Author had stated as a mere precedent, had, from its freq uent adoption,
become the doctrine of the Court.®

It was unfortunate that Fonblanque did not adopt the plan
which first suggested itself to his mind, and recast Ballow’s
book. Out of respect for Ballow he rejected this plan, re-
tained Ballow’s text, and added a commentary which in length
and elaboration very considerably exceeded in bulk the text
commented on. The form of a book constructed on these lines
was, as Fonblanque admitted, inconvenient. But the commen-
tary was learned and accurate ; there was no other up-to-date
text-book on equity ; and so it is not surprising that it reached
a fifth edition in 1820.3

This account of the literature of equity shows us that, as
compared with the literature of the common law,* and even as
compared with the literature of those parts of English law which
fell within the sphere of the civilian's practice,® it was meagre.
By far the most important part of the literature of equity is
contained in the reports; and this shows us that it was the
Chancellors and the Masters of the Rolls who were the creators
of modern equity, even more exclusively than the judges of
the common law courts were the creators of the common law.
Of the work of these Chancellors and Masters of the Rolls down
to the accession of Lord Hardwicke I must now speak.

The Chancellors and Masters of the Rolls (1700-1737)

The list of Lord Chancellors or Lord Keepers, Masters of the
Rolls, and Commissioners who were appointed during a vacancy

I'D.N.B.  Preface to the 2nd ed.

'BThe dates of the publication of these five editions are 1793, 1799, 1805, 1812,
and 1820.

4 Below 331-431. ¢ Below 606-646.
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for her, was not followed.! Another of his decisions on the
question whether a gift to an executor rebuts the presumption
that he is entitled to the undisposed of surplus, was reversed
by the House of Lords, which put a different construction on
the will ; # but it is arguable that Cowper’s construction and .
therefore his decision were the sounder. In one of his decisions,
which was reversed by his successor, he neglected to observe
the distinction, which in another case he had stated quite
clearly,® between the construction of an executory trust created
by marriage articles, where the intent of the parties is ob-
vious, and an executory trust created by will, where it is not
obvious.* But in very many cases he showed much ability in
his analysis of complicated facts, in his statement of the legal
difficulties to which these facts gave rise, and in his application
of the correct principles to the solution of those difficulties.
His decisions in these cases are a very considerable contribution
to the formation of the doctrines of equity. Let us look at
one or two instances.

The case of Humberston v. Humberston introduced a rule
which is sometimes known as the ' cyprés " doctrine® It was
a case of a devise to trustees on trust to convey land to the male
issue of Mathew Humberston for an indefinite succession of
life estates. It is obvious that this trust offended against the
rule that all attempts to create a perpetual freeliold were invalid
because they created a perpetuity.® But it was an executory
trust ; and therefore Cowper did what he could to carry out the
testator’s intention by giving life estates to the sons in being,
and estates tail to their unborn sons.? This doctrine was later
adopted by the courts of law and extended to direct devises of
land; but only under the strict conditions laid down in the case
of Monypenny v. Dering ®—conditions which do not apply where

1 Harvey v. Harvey (1710) 1 P. Wms. 125; below 231, 275.

! Lady Granville v. Duchess of Beaufort (1709) 1 P. Wms, 114; 3 Bro. P.C.
37—as the note to Peere Williams’ report says, ‘‘ the case made to the House of
Lords by the appellant considers the devise of the use of the plate to the executrix
for life as an exception out of the general gift of it to the son, and therefore not such
a legacy as should exclude her from the residue "’ ; but it appears also that some of
the %A)rds thought that this exclusion could operate if the executor were guilty of
fraud—a view which the later cases have negatived, below 209, 212, 279.

3 Sweetapple v. Bindon (1705) 2 Vern. 536.

¢ Baile v. Coleman (1711) 2 Vern. 670, 1 P. Wms. 142.

5(1716) 1 P. Wms. 332; vol. vii 211; Williams, Real Property (22nd ed.)
421-422.

8 Vol. vii 209-210.

7 ¢ Tho’ an attempt to make a perpetuity for several lives be vain, yet so far as
is consistent with the rules of law, it ought to be complied with; and therefore let all
the sons of these several Humberstons that are already born, take estates for their
lives ; but where the limitation is to the first son unborn, then the limitation to such
unborn son shall be in tail male,” 1 P. Wms. at p. 333.

3 (1847) 16 M. & W. 418; (1852) 2 D.G.M. & G. 145.
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"@tﬁm ! helped to elucidate the law as to constructive trusts ;
¢ have seen that, in the case of Bale v. Coleman, he cor-

rected a m:sapphcatmn made by his predecessor of the rules
6? ' tBi"pretatnon to be applied to' an executory trust.®? Other

isions contain useful applications of the doctrines of satis- -
f'ac % conversion,* and the marshalling of assets.5 In the
cas of Car v. Countess of Burlington® he laid down the prin-
'5% i:h‘at ‘specialty and simple contract debts are payable par:

.'ru out of, equitable assets. In the casc of Broderick v.
Bf" derick 7 he gave relief against a devisee under a will defectively
executed, who, by representing it to have been properly executed,
got a release from the heir for a small payment ; and in the
case of Fenner v. Harper ® he held that a devise to a charity by
a Hﬁncupatlve will was, since the passing of the Statute of Frauds,
not valid as an appomtment under the Act of Elizabeth, which
had made these appointments to charities valid.® One of his
decisions is an important authority as to the liability of co-
executors and co-trustees, who had joined in a receipt for money,
when the money had been in fact received by one of them and
not by the other.’® In the case of Tucker v. Wilson ' the House
of Lords reversed one of his decisions, and established the im-
portant principle that a mortgagee of stock has an implied power
of sale, and need not take proceedings for foreclosure.?* Lastly,
in Dones' Case *® he laid down the rule that, since Scotland was
out of, the jurisdiction of the court, a writ of ne exeat regno
lies, notwithstanding the Act of Union, to prevent a defendant
going thither. Thesc decisions make a contribution, but no
great contribution, to equitable doctrine. Lord Brougham came
to a just conclusion as to Harcourt’s position in the history
of equity when he said : ™ *“ Lord Keeper Harcourt, though a
respectable lawyer, is certainly not to be ranked with the Parkers,
the Finches, and the Hardwickes."

Of chh Lord Nottingham, * the father of modern equity,”
I have already spoken,'® and of Hardwicke I shall speak later in
this chapter.’® At this point I must say something of Parker,
Lord Macclesficld, who succeeded Cowper in 1718.

1(:7:1}1 P. Wms. 140 ; below 272.

17:1] 1 P, Wms. 142 ; above 201 n. 2.

opley v. Cop]ey (171:) 1 P. Wms. 147 ; below 269.
Lm en v. (1711) 1 P. Wms. 172 ; below 270, 324.

5 Hemev Meyncﬁ (1712) 1 P. Wms. 201 ; below 280.

'(17:3) 1 P. Wms, 228 7 Ibid 239 8 (1714) 1 P. Wms, 247.
Elizabeth c. 4 ; vol. vii 398-399; 1 P. Wms. at p. 249 ; below 271.
urchill v. Hobson (1713) 1 P. Wms 24: below 273.

“ (:714) 1 P. Wms. 261; 5 Bro. P.C. 1

12 See Dverges v. Sandeman Clark andCo { 1902]1 Ch. at p. 589, per Vaughan-

Williams L.J.

13 (1714) 1 P. Wms. 263 ; cp. Hunter v. Maccray (1736) Cas. t. Talbot 196.

1% Jones v. Scott (1830) I Russ. and M. at p. 269.

15 Vol. vi 539-548. 1¢ Below 237 seqq.
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condemned for heresy at Cambridge, and induced the court of
Delegates to reverse the decision.! He also opposed a motion
in the House of Commons to impeach Fleetwood, bishop of
St. Asaph, for a published sermon, which was thought to re-
flect upon the government.?

- By this time King had become a leader of the Whig party.
On the accession of George I he was made, on Cowper’s recom-
mendation,® Chief Justice of the Common Pleas. His abilities
as Chief Justice were recognized by all; and it is clear from
his, report to the King on the trials of persons implicated in the
rebellion of 1715, that he was of a merciful disposition.* Both
in civil and in criminal cases he showed all the qualities of a
great lawyer; 5 and when he was Chancellor he showed that he
had sufficient independence to resist even royal attempts to
usurp his patronage.® When Parker resigned in 1725 King was
made Speaker of the House of Lords, and, in that capacity,
presided at Parker's trial. After the trial was over he was made
Lord Chancellor ; the choice was generally approved. Hervey,
who was by no means an admirer of King,7 said that

he was perhaps the only instance that can be given of a man raised
from the most mean and obscure condition to the highest dignity in
the state without the malice of one enemy ever pretending to insinuate
that the partiality of his friends, in any one step of this rise, had pushed
him beyond his merit. He was made Chancellor as much by the voice
of the public as by the hand of power.?

But Hervey adds that ‘‘ that ecmployment proved the vertical
point of his glory.” ®* He was not learned in equitv. He did
his best to learn ; he made himself a competent equity lawyer ;
and he was continued in his office by George II. But he never
sufficiently mastered what .to him was new learning, to be
quite at home with either the practice or the doctrines of his
court.

That he made himself a competent equity lawyer some of
his decisions show. One of the best known of his decisions is
the leading case of Keech v. Sandford ® which decided that if
a trustee renews a lease in his own name, even though the lessor

115 S.T. 703 ; Campbell, op. cit. iv 588.

* [bid 589-500; Foss, op. cit. viii 135.

3 Campbell, op. cit. iv 349 note ; above 197.

¢ Campbell, op. cit. iv 595-598.

® Ibid iv 594 ; Foss, op. cit. viii 135 ; below 213,

¢ King tells us in his Diary at pp. 47-48 that George II “ told me he expected to
nominate to all benefices and pregendaries that the Chancellor usually nominated
to. I told him, with great submission, that this was a right belonging to the office
annexed to it by Act of Parliament and immemorial usage, and I hoped he would
not put things out of their ancient course. . . . I did not give up this point . . . and
afterwards, at another time, he told me that I should go on as usual.”

7 Below 213. 8 Memoirs of the Reign of George IT i 285-286.

® Ibid 286. 19 (1726) Cas, t. King 61.
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1733. Yorke had, as attorney-general, a prior claim to the
chancellorship ; but, since he was as good a common lawyer as
an equity lawyer, he was as well fitted to be Chief Justice of
the King’s’ Bench as Lord Chancellor. On the other hand,
Talbot’s practice was almost exclusively an equity practice, so

that he would not have made a good Chief Justice. The ac-
counts given by Hervey and by Bentham’s father * of the manner
in which the difficulty was settled are substantially similar;
and they are corrborated by the fact that a delay of two terms
took place in filling the vacant chief justiceship.? Hervey says: *

Upon the corporal death of my Lord Chief Justice Raymond, and
the intellectual demise of Lord Chancellor King, these two men, Sir
Philip Yorke, and Mr. Talbot, were destined to succeed them ; but
the voracious appetite of the law in those days was so keen, that these
two morsels without any addition were not enough to satisfy these two
cormorant stomachs. Here lay the difficulty : Sir Philip Yorke, being
first in rank, had certainly a right to the Chancellor’s seals; but Mr.
Talbot, who was an excellent Chancery lawyer and knew nothing of
the common law, if he was not Chancellor would be nothing. Yorke,
therefore, though fit for both these employments, got the worst, being
prevailed upon to accept that of Lord Chief Justice, on the salary being
raised from £3,000 to £4,000 a year for life, and £1,000 more paid him
out of the Chancellor’s salary by Lord Talbot.* This was a scheme of
Sir Robert Walpole's, who, as Homer says of Ulysses, was always
fertile in expedients, and thought these two great and able men of
too much consequence to lose or disoblige either. Sir Robert com-
municated this scheme secretly to the Queen. She insinuated it to
the King, and the King proposed it to Sir Robert as an act of his own
ingenuity and generosity.

In furtherance of this arrangement Yorke was made Chief
Justice of the King’s Bench on:October 31, 1733, and on Nov-
ember 24 was created a peer with the title of baron Hardwicke.
Talbot was made Lord Chancellor on November 29, 1733, and
on December 15 was created a peer with the title of baron
Talbot of Hensol.® His promotion was celebrated in the Inner
Temple by the last of that series of revels for which the Inns
of Court had once been famous.® After holding the Great Seal

1 Cooksey, op. cit. 59.

t P, C. Yorke, Life of Lord Hardwicke i 117 ; but cp. Foss, Judges viii 188-189
who discredits the truth of this episode ; but as Mr. Yorke points out, loc. cit., the
length of time taken to fill the post of Chief Justice, coupled with the fact that
Lord King’s resignation was obviously imminent, confirms the story; and he
points out that * from a passing allusion by Lord Hardwicke in a letter to a corre-
spondent a short time afterwards, it may be inferred that he was actually offered the

reat Seal and that he declined it.”

3 Memoirs of the Reign of George II i 284-285.

¢ Bentham says that Yorke refused to accept this increase of salary * without its
being made permanent to the office of Chief Justice of that Court, by being secured
to his successors,” Cooksey, op. cit. 59.

51t was npénrently a part of the arrangement that Hardwicke was to have the
senior title, P. C. Yorke, op. cit. i 118 n. 4.

See Wynne, Eunomus iv 104-108 for an account of it; for earlier revels see
vol. iv 267-268 ; above 16.
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his character is no doubt biassed and ill-natured, largely it would
seem because he had defeated the Court in 1736 on the Marl-
borough election petition, by a legal argument which the Crown
lawyers were unable to answer! But even he is obliged to
admit, that though his old-fashioned prejudices were laughed at, .
he * spoke with more general weight, though with less particular
approbation, than any other single man in that assembly.” 2

He was a very competent lawyer—some thought that he
would have been made Lord Chancellor in succession to Cowper ; 3
and he was a better equity lawyer than Lord King, with whom
he did not always see eye to eye.* We have seen that it was
during Lord King's tenure of office that the dispute arose as
to the judicial authority of the Master of the Rolls, which was
in effect settled by the argument of his nephew Philip Yorke
in favour of that authority.® Such cases as Turton v. Benson ®
and Lechmere v. Lord Carlisle ? show that he had a firm grasp of
equitable principle. It is true that some of his decisions were
reversed. But in some of them, e.g. in the case of Cud v. Rutter,®
there is a good deal to be said for the opposite conclusion;?
and in others, e.g. in the cases of Banks v. Sutton,*® Casburne v.
Scarfe,"* and Hervey v. Aston,** his judgments show great mastery
of principles, a thorough knowledge of the relevant authorities,
and a power of lucid exposition. In the last-named'case Lord
Hardwicke said that, though he differed from the Master of
the Rolls, he had the utmost deference for his judgment.!s

His old Whig prejudice for economy was illustrated by the
bequest in his will of £20,000, after his wife's death, to the sink-
ing fund for the reduction of the national debt—'* he might as
well,"" said Lord Mansfield, ** have attempted to stop the middle
arch of Blackfriars Bridge with his full bottomed wig."” As a
matter of fact this bequest did not take effect, because the
government consented to the passing of an Act ! giving up its
right to the greater part of this legacy, on the ground that
Jekyll had been at great expense in rebuilding the Rolls House
and the adjacent premises, under the mistaken impression that

5 S .

x g:g;pel‘l).p C;l:r:::: 3“1?3.522. ‘ Lblig\rle‘:'t 3.

® Vol. i 420-421; above 213; though there is some evidence that Jekyll had a
hand in its composition the better view seems to be that it was the work of Yorke,
P. C. Yorke, Life of Hardwicke i 96 n. 1.

¢ (1718) 1 P. Wms. 496. 7(1733) 3 P. Wms. 211,

® (1719) 1 P. Wms. 570.

? Ibid at p. 5§71 n. 1 it is said that ““ cases of this kind [contracts to buy stocks
or shares] depend so much on their own particular circumstances, that it seems no
general rule can be laid down "’ ; cp. Colt v. Netterville (1725) 2 P. Wms. 304 where
:;&ppoﬁte conclusion was come to in respect of a contract to buy York-Buildings

1 (1732) 2 P. Wms. 700. 11 (1737) West t. Hard. 221.
12 (1737) West t. Hard. 350. 13 At p. 414. 14 20 George II c. 34.
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so if the Son prevails upon the Mother, to get%the Father to make a
new Will, and make him Executor in her Stead, promising himself to
be a Trustee for the Mother ; this will be deemed a Trust for the Wife,
on the Point of Fraud, notwithstanding the Statute of Frauds and

Perjuries.! .
The court was always ready to give a remedy for fraud or sharp
practice where the parties had no remedy at law. Thus,

A. agreed for the purchase of timber, and A. and B. both enter into
a bond that A. his executors and administrators, should not cut down
under such a size. It comes out that A.’s name was only made use of
for B. in the agreement. B. cuts down timber under size. There can
be no remedy at law against B. upon that bond. But it is a fraud on
the seller, and relievable in equity.?

Similarly, the court interfered to prevent acts which it con-
sidered unfair or unconscientious, or to give redress for such
acts if they had been committed. Thus it interfered to prevent
equitable waste or to give redress if it had been committed, be-
cause such waste was an unconscientious use of the legal rights
possessed by a tenant for life without impeachment of waste.?
Though at law an infant was not liable to repay money lent to
pay for necessaries, in equity, if the money were spent on
necessaries, the lender was subrogated to the rights of the
person who supplied the necessaries, and could thus enforce
payment ; 4 and Cowper laid it down in another case that ** if
an infant is old and cunning enough to contrive and carry out
a fraud,” he ought in equity to make satisfaction for it.® If
an agreement had been procured by undue influence not amount-
ing to duress, the court would set it aside ; and it was prepared
in some cases to presume the existence of such influence from
the relationship of the parties.® On the same principle it would
set aside " catching bargains ' with heirs and reversioners.?

! Ballow, op. cit. 57 ; the case to which he is referring is Thynn v. Thynn (1684)
1 Vern, 296 ; see also Devenish v. Baines (1689) Prec. in Ch. 3; and for other
similar cases of this period see Fonblanque, op. cit. ii 37; Gilbert, Lex Praetoria

336.

* Butler v. Pendergrass (1720) 2 Eq. Cas. Ab. 481-482—a case decided by the
Irish court of Chancery and affirmed by the House of Lords, 4 Bro. P.C. 174.

3 Vane v. Lord Barnard (1716) 2 Vern. 738 ; “ The Court upon filing the bill
(and plea and answer put in by Lord Barnard), granted an injunction to stay com-
mitting of waste, in pulling down the castle; and now upon the hearing of the
cause, decreed, not only the injunction to continue, but that the castle should be
repaired, and put in the same condition as it was in, in Angust 1714 ; and for that
purpose a comrission was to issue to ascertain what ought to be repaired, and a
master to see it done at the expense and charge of the defendant,” ibid at pp. 738-

739.

4 Marlow v. Pitfield (1719) 1 P. Wms. 559.

& Watts v. Creswell (1714) 2 Eq. Cas. Ab. 515.

¢ Manners v. Banning (1709) 2 Eq. Cas, Ab. 282,

? Berney v. Pitt (1686) 2 Vern. 14 ; Nott v. Johnson (1687) ibid 27 ; Gilbert,
Lex Praetoria 201-292, draws a distinction between cases where the heir had a
maintenance—there the court would relieve after the father’s death *“ and reduce
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famous Sir William Jones.! Yorke's abilities impressed his
teachers, and in a Latin letter, which Morland wrote to him on
his leaving school, he prophesied his future greatness.?

His abilities determined his choice of a career. When he
was quite a young boy it was settled that he should not succeed
to his father’s business, but should go to the bar;?® and, after
some hesitation as to whether or not he should go to the univer-
sity,* it was settled that he should learn the rudiments of law
in an attorney’s office. In 1706, at the age of sixteen, he went
to the office of Charles Salkeld,® clerk of the papers in the court
of King’s Bench and the brother of serjeant Salkeld the re-
porter,® where, as we have seen, he met three fellow pupils all
of whom attained judicial rank.?” Yorke lived with Salkeld at
his house in Brook Street near Holborn Bars, but he moved to
chambers in Pump Court shortly before his call to the bar.®# On
November 29, 1708, he was admitted to the Middle Temple, and
was called to the bar May 27, 1715, During the seven years
of his apprenticeship he worked so hard at the practice and the
theory of the law,'® that he was ready to practice as soon as he
was called.

From the first he made rapid progress. That progress was
due mainly to his industry and ability, and to some extent to
the favour of Macclesfield, with whom he had become acquainted
through Thomas Parker, his fellow student at Salkeld's office.!!
“ Mr. Yorke,"” wrote the elder Bentham,!® *‘ by means of his own
merit and the countenance he was known to have from the Court,
madc so rapid a progress in his profession that he had soon as
much business as he could well go through with.” In 1717 he
wrote a pamphlet upon the King's power to pardon in cases of
impeachment, which upheld the view, which has been rightly
rejected, that the King had no such power;!® in 1718 he was

1 P, C. Yorke i 49 ; for Sir William Jones see vol. xi 220-221; below 393-394.

2 For the letter see Harris i 14-22. * P. C. Yorke, op. cit. i 52.

4 Ibid, citing a letter written by Yorke “ apparently to Holt C.J.,” discussing
alternative plans of education.

5 Ibid 53; apparently there had been previous negotiations with one Tregary
Harris, op. cit. i 29-30.

¢ Vol. vi 563; Hardwicke supervised the publication of the first volume of
these reports, Wallace, The Reporters 399.

7 Above 86. 8 P. C. Yorke i 53-54, 107. ? Ibid 62.

10 Below 254-257. 11 P, C. Yorke i 62-63.

12 Cooksey’'s Essays 55; Bentham also says that Lord Macclesfield, both as
Chief Justice and as Chancellor, “ took every occasion to distinguish Mr. Yorke
as his particular favourite "—which once produced a scene in court when, Maccles-
field having observed that “ Mr. Yorke’s arguments had not been answered,”
serjeant Pengelly threw up his brief, and said he would not plead in a court where
“ Mr. Yorke was not to be answered,” P. C. Yorke i 63, citing Cooksey’s Essays 72.

13 P, C. Yorke i 66-67 ; it was written to controvert Nottingham’s pamphlet on
the same subject which upheld the opposite view ; a copy corrected by Hardwicke is
in Add. MSS. 36,089; the argument is that, as the proceedings are at the suit
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reduce the size of the standing army,’ and, as we have seen,
supported the measures taken by the government to suppress
riots by force and to punish the rioters.? His Marriage Act
put an end to the scandal of the Fleet marriages.®* He was
much concerned by the unrest caused by treasonable and sedi-
tious libels ; and, at the end of his life, he maintained, contrary
to Lord Camden’s opinion,* but in accordance with the opinion
of the House of Commons, the now recognized rule, that privi-
lege of Parliament does not extend to the writing and pub-
lishing of a seditious libel.® He favoured well-considered
changes in the law, such as the reform of the calendar ¢ and the
Act for the naturalization of the Jews.? But he considered that
changes in the law, which were not vital to the safety and
happiness of the nation, ought not to be carried out in the face
of a hostile public opinion ; and, for that reason, he acquiesced
in the repeal of the last-named Act.® On the other hand, he
opposed bills which he considered to be ill-drawn, and likely
to produce more evil than good. His opposition to the Quakers’
Tithes Bill,? to Pitt’s first Militia Bill,’® and to the Habeas Corpus
Bill,»* was based on this ground; and nothing angered him
more than Pitt’s attempt to *‘ set himself up as a peremptory
judge of constitutional law.” ** Lytton Strachey has said of
the eighteenth century that,

! Above 243.

* Above 243; he supported the sternest measures to punish the Porteous
rioters, but the opposition of the Scotch and the Tories caused a very much milder
Act to be passed, P. C. Yorke, op. cit. i 183-184.

3 Vol. xi 609-610. 4 Wilkes's Case (1763) 19 S.T. at p. 989.

5 P. C. Yorke, op. cit. iii 467, 489, from which it appears that he approved of
ze)opinion of his son the solicitor-general to this effect; Anson, Parliament (2nd

.) 143.

8 P. C. Yorke, op. cit. ii 54.

7 Ibid 54-56; cp. his letter to Secker, the bishop of Oxford, on this topic, ibid
127-130.

g ':!‘ If the safety and happiness of the nation depended evidently upon this law
being continued and carried into execution, I should be against the repeal, not
because I should be for cramming even the most wholesome physic down the throats
of my countrymen, but because I have an opinion of their good sense, and from
thence should expect, that they would, in a little time, discover the utility of the
law ”’ ; but this was not a law of such importance ; and in such cases, * however
much the people may be misled, yet, in a free country, I do not think an unpopular
measure ought to be obstinately persisted in,” Parlt. Hist. xv 100, 102.

* Above 220. 10 P, C. Yorke, op. cit. ii 262-265.

11 Above 238.

1 In 1763 he wrote of Pitt, ““ my apprehension is that he will set himself up as
a peremptory judge of constitutional law, as he did in the case of the Habeas Corpus
Bill in 1758, when he laid it down as a maxim that the Lawyers are not to be re-
garded in questions of liberty. For my own part I did not give way to him then,
nor willl do sonow. . . . Inpolitical points I can show a deference for his opinion ;
but I will never act so mean a part as to give up all my knowledge and experience
in the law, and all the principles about the legal prerogative of the Crown and public
order and good government, which I have been endeavouring to support all my life
in complaisance to any man,” P. C. Yorke, op. cit. iii s01. .






HARDWICKE AND MODERN SYSTEM OF EQUITY 251

Necessarily he claimed that the law and the lawyers played
the chief part in the making and the maintenance of this ad-
mirable constitution. ‘‘ The law,” he said in his speech on the
Habeas Corpus Bill in 1758, ‘‘is at the same time the standard
and guardian of our liberty. It both circumscribes and defends
it. Law without liberty is tyranny, Liberty without law is
anarchy and confusion.” In the address which he gave in 1736
to a batch of newly created serjeants he stressed the important
part played by the legal profession in preserving the just balance
of the constitution. He said: ?

It is a Profession of the highest importance to the preservation of
the true balance of our excellent Constitution and to the administration
of public Justice. . . . Have the liberties of the people been at any
time in danger from the encroachments of the Crown ? The professors
of the Common Law have stood in the gap, and been the most zealous
as well as the most able Champions of public liberty. Hath the just
Prerogative—the lawful power of the Crown—been at any time attack’d
by faction or popular fury ? The professors of the Law, whose educa-
tion and studies instruct them how necessary this legal Prerogative is
to the peace and good order of the Kingdom, and to the regular enjoy-
ment of property itself, have been found the most strenuous and rational
asserters of it.

And because the law and the lawyers occupied this great posi-
tion in the State, he was very careful to choose the best lawyers
as judges;® and, unlike some modern politicians, he saw the
importance of inducing the best lawyers to accept judicial office
by paying them adequate salaries. In 1759 he supported an
Act to raise their salarics,* and resisted the attempts made to
curtail them.® In fact, Hardwicke, like Burke ¢ and Blackstone,?
was all his life an ** Old Whig ” of the Revolution of 1688. The
political creed of all these men illustrates the fidelity with which
that Revolution had realized the politico-legal ideals for which
Coke had contended.®

There was no doubt some danger that this unbounded ad-
miration for the constitution and the law would lead to an un-
intelligent conservatism, and a reluctance to reform obvious
abuses. We have seen that Hardwicke to some extent avoided
this danger ; ®* but not altogether. Thus, although he had got

1 P. C. Yorke, op. cit. iii 12. 2 Cited ibid i 141. 3 Ibid ii 559.

d3e Georie IIc. 35 §9; P.C. Yorke, op. cit. iii 20.

® In 1759 he wrote to the duke of Newcastle that he could not approve of drop-
ping the augmentation of the judges’ salaries as that would be “ yielding to wild
and malcontent men, and leave the advance made last year to the judges as a fee
for the opinion given by them about the Habeas Corpus,” ibid iii 54 ; the Charﬁe
that the increase in the judges’ salaries was a reward for their opinions on the
Habeas Corpus Bill, had, according to Horace Walpole, been made by Pitt, ibid
iii 19.

¢ Vol. x 44, 95. 7 Below 729-730.

8 Vol. v 444, 454, 493. * Above 249.
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with which he stated the facts and the arguments urged by both
sides, and the reasons for his decisions, satisfied even those
against whom he had decided ;* for, as Butler says, he was
always “anxious to bring every case decided by him within
the application of some general principle.”” 2 The eloquence
with which he pronounced those decisions impressed not only the
bar but the outside public. * Multitudes,” said Lord Camden,?
“ would flock to hear Lord Hardwicke as to hear Garrick "’ ; for
Lord Mansfield, Burke and Wilkes all agreed that, when he
proncunced his decrees, * wisdom herself might be supposed
to speak.” * it

~ But the most eloquent as well as the truest estimate of
Hardwicke as Chancellor was pronounced, on November 8, 1756,
by the only lawyer of the eighteenth century whose fame rivals
his own—Lord Mansfield. The date and the occasion on which
that estimate was given were very memorable. Hardwicke was
just about to resign and, as we have seen, resigned a few days
later.® Charles Yorke, his son, had been made solicitor-general
two days previously,® and was then treasurer of Lincoln’s Inn.
As treasurer he presided at the farewell dinner given by the Inn
to Mansfield, who was taking the degree of serjeant-at-law

1 Ambler in the Preface to vol. i of his Reports says : *‘ To him I am indebted
for the little knowledge I may have attained in the Profession ; and I cannot . . .
let this opportunity pass, without expressing my grateful remembrance of the en-
couragement which, in common with other young Gentlemen at the Bar, I ex-
Berienced from him. . . . The clear and comprehensive manner in which he de-
ivered his opinions, could not but make the dullest hearer sensible of their weight.
He shone in those chief characteristics of a judge, temper and patience. He heard
all with attention; and then decided with readiness, enforcing his decrees with
such convincing reasoning as equally gave information to the bar, and satisfaction to
the parties. ZEtiam guos contra statuit aequos placatosque dimisit. He greatly en-
couraged industry in youniI gentlemen, owing particular attention to their
arguments, and noticing what would permit of approbation. He was engaging
and polite in his manner, and yet failed not in every point to support the dignity of
lﬁiz qﬁiceé’; cp. Bentham’s account, Cooksey’s Essays 62 ; Fielding, Tom Jones

.iv c. 6.

? Charles Butler, Reminiscences i 141. ’

8 Hardinge's Life, cited Campbell, Chancellors v 361; his eloquence, Lord
Lyttelton wrote, was i

““ That clear, that nervous Eloquence, which scorns
The Paint of Art, but gives to every Thought
Its just and native Grace ; whose virtuous Pow'r
Our conquered Passions rules, but unenthrall’d
Leaves our enlightened Reason,”

cited P. C. Yorke, op. cit. ii 524 ; a contemporary said that * his address was easy,
his aspect gracious and manly, joined with a clear and sonorous voice,” cited ibid ii
529 n. 4.

4 Charles Butler, Reminiscences i 133, speaking of Mansfield says, * he men-
tioned Lord Hardwicke in terms of admiration and of the warmest friendship.
When his lordship pronounced his decrees, wisdom herself, he said, might be sup-
posed to speak. It is somewhat remarkable that both Mr. Burke and Mr. Wilkes
described Lord Hardwicke’s oratorar in these very words.”

8 Above 244-245. Campbell, Chancellors v 395.
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in which he traced the origin of the Chancellor’s equitable juris-
diction to the fact that he controlled the issue of original writs.
Being bound, as to the issue of writs, by the rules of the common
law, he found many cases demanding remedy for which no writ
was provided. It was to give redress in such cases that he began
to give an equitable remedy.! Both his knowledge of legal

i l‘ﬁﬁwry‘and his knowledge of other legal systems enabled him to

appreciate the truth that the peculiarity of English law was not
the fact that it recognized the power of the courts to modify the
strictness of the law on equitable grounds, but the fact that the
administration of law and equity were entrusted to distinct
courts.®? It was this thorough knowledge of the English legal
system, coupled with a knowledge of other systems of law, which
gave him that grasp of principle by which his judgments are
distinguished. It was these qualities, coupled with his amazing
industry and patience, which enabled him so to apply these
principles that he almost always reached the right solution in
the most difficult and complex cases. It is not surprising that
his abilities as a lawyer impressed his legal contemporaries and
immediate successors as deeply as his high standard of honour,
his eloquence, and his strikingly handsome appearance, impressed
the layman.®* ‘I am old enough to remember that great judge,”
said Lord Kenyon,* *‘ though but for a short time, before he left
the court of Chancery; and the knowledge of those who lived
before me only fortified me in the opinion I formed of him, that
his knowledge of the law was most extraordinary ; he had been
trained up very early in the pursuit, he had great industry and
abilities, and was in short a consummate master of his profession.”

(3) The nature of Lord Hardwicke's conlribution to the modern
system of equity.

The work of so great a lawyer and Chancellor, extending over
a period of nearly twenty years, has necessarily left a deep and
enduring mark upon the development of the modern system of
equity. His great achievement was the settlement of many .of
the substantive principles of equity in their final form. When
he began his work many of these principles had been established
and the ground was to some extent covered by precedents, which,
though in many cases conflicting, indicated both the problems
which awaited solution and alternative methods of solving them.

1 R. v. Hare and Mann (1719) 1 Stra. at pp. 146-157 ; Hardwicke, in his letter
to Lord Kames, which he wrote in 1759, referred with approbation to this argument
“ made when I was a very young advocate,” and says that it was correctly reported
by Strange who had borrowed his papers, P. C. Yorke i ggz. !

2 Wortley v. Birkhead (1756) 2 Ves. Sen. at p. 574 ; below 266-267 ; vol. i 446,
e 3 Above 253. 4 Goodtitle v. Otway (1797) 7 T.R. at p. 416.
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persons within that jurisdiction, a power to give orders as to the
disposition of land situate out of its jurisdiction.! '

Thus the older characteristics of the equitable jurisdiction of
the court of Chancery—its dependence upon the law, the manner
in which it compelled individuals to use their legal rights and to
order their conduct in accordance with the dictates of conscience,
and its consequent action upon the person of the individual
litigant—were combined with the later characteristics of that
jurisdiction—its tendency to develop settled rules and therefore
definite bodies of equitable doctrine. The older characteristics,
though modified by the later characteristics, helped to correct
the rigidity produced by the latter, and so gave equity a capacity
for expansion and development which was very necessary if
English law was to meet the new needs of a changing age. Under
the two following headings I shall consider the manner in which
Hardwicke helped to develop, under these conditions, some of
the leading principles of equity and certain bodies of equitable
doctrine.

(ii) Some leading principles of equity. First, we have seen
that equity was acquiring a certain number of rules as to the
resemblances and the differences between legal and equitable
estates.? [Equity recognized the same estates as the common law,
and gave to those estates some of the same incidents as they
possessed at common law. Thus there could be an estate tail of
a trust estate, which could be barred by a fine or a recovery.?
‘* A court of equity,” said Hardwicke, ‘* will in many cases dis-
pense with the ordinary forms in passing estates, but will never
introduce any rules which may vary the nature of them at com-
mon law.” * This was largely, but not wholly true. A husband
was entitled to curtesy out of an equitable estate, but a wife was
not entitled to dower.® Equitable estates could never be gained,
as legal estates might be gained, by wrong; and ‘‘ therefore on
a trust in equity, no estate can be gained by disseisin, abate-
ment, or intrusion.” ®* An equitable tenant for life could not

1 Courts of equity have from the time of Lord Hardwicke’s decision in Penn 2.
Lord Baltimore . . . exercised jurisdiction # personam in relation to foreign land
against persons locally within the jurisdiction of the English court in cases of con-
tract, fraud, and trust, enforcing their jurisdiction by writs of ne exeat regno during
the hearing, and by sequestration, commitment, or other personal process after
decree,” Cownhia de Mogambique v. British South Africa Co. [1892] 2 Q.B. at
P- 364, per Wright J.; * for centuries the Court of Chancery has, by virtue of its
Jurisdiction in personam, apfplied against parties to a contract or trust relating to
foreign land the principles of English Law, although the Jex séfus did not recognize
such principles,” British South Africa Co. v. De Beers Consolidated Mines [1910]
2 Ch. at p. 513, per Cozens-Hardy M.R.

® Vol. vii 144-149. 2 Ibid 148.

4 Pullen v. Lord Middleton (1753) 9 Mod. at p. 484.

® Vol. iii 188, 196 ; vol. vii 148 ; above 261 n. 1.

¢ Hopkins v. Hopkins (1738) 1 Atk. at p. 591 ; cp. vol i 583; vol. vii 25.
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that law and equity were administered in separate courts, and
that equity must follow the law, and allow the legal owner all
the advantages of his legal ownership, if no equity affecting
his conscience existed. Dealing with this doctrine of tabula in
naufragio he said : 1 -

It could not happen in any other country but this: because the
jurisdiction of law and equity is administered here in different courts,
and creates different kinds of rights in estates ; and therefore as courts
of equity break in upon the common law, when necessity and conscience
require it, still they allow superior force and strength to a legal title
to estates; and therefore where there is a legal title and equity on one
side, this court never thought fit, that by reason of a prior equity
against a man, who had a legal title, this man should be hurt, and this
by reason of that force this court necessarily and rightly allows to the
common law and to legal titles. But if this had happened in any other
country, it could never have made a question; for if the law and
equity are administered by the same jurisdiction the rule, qui.prior
est tempore potior est jure, must hold. ’

It followed from this that the question whether or not a legal
owner had notice when he took his estate was of vital importance
to the title of an equitable owner. Cases as to when notice
could be constructively imputed, and when it could not, were
beginning-to accumulate ; 2 and in the famous case of Le Neve v.
Le Neve ® it was held, by a somewhat strained construction, that
a man who had registered his title under the Middlesex Registry
Act 1708 * with notice of a prior unregistered incumbrance, took
subject to that incumbrance. .

. Thirdly, just as the purchaser of a legal estate must not only
have no notice, but must also have given value,® so a person who
wished to enforce his equitable interest must in many cases have
_ given value. As a .general rule equity would not interfere in
favour of a volunteer. , This rule was recognized by Hardwicke.®
But marriage was a valuable consideration, and therefore the
spouses and their children were not volunteers; and this ap-
plied to the children of an earlier marriage, so that if they and
the children of the marriage were given interests under marriage
articles, they could sue for the specific execution of the articles.”

! Wortley v. Birkhead (1754) 2 Ves. Sen. at % 574. 4
" * Lowther v. Carlton (1741) 2 Atk. 242; Warrick v. Warrick (1745) 3 Atk.
at pp. 293-294 ; Worsley v. Earl of Scarborough (1746) 3 Atk. 392.
*(1748) 3 Atk. 646. ; : .
!7 Anne c. 20; this construction was founded on the construction put upon
the statute of Enrolments 27 Henry VIII c. 16, vol. iv 455 n. 4, 462, Le Neve v.
Le Neve (1748) 3 Atk. at pp. 652-653; vol. xi 587-588.
5 Vol. iv 432 ; vol. vii 145. :
€ As to the objection that this being a voluntary agreement, a court of equity
will not interpose, it is certainly a general rule, when it has been entered into without
any fraud,” Morris v. Burroughs (1737) 1 Atk. at p. 401.
" Newstead v. Searles (1737) 1 Atk. at pp. 267-268; cp. De Mestre v. West
[1891] A.C. at pp. 269-270, per Lord Selborne,
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gross undervalue, he could get relief.! This relief was given,
said Hardwicke, ‘‘ for the sake of the public, to prevent people’s
gaming, as it were, to the prejudice and damage of young im-
provident persons, and the heirs of families.” ? So, too, the
court struggled against the device of selling annuities in order
to evade the usury laws;?® and, if possible, allowed the annuity
to be redeemed on payment of the principal sum lent and legal
interest.* On the other hand, the mere fact that a bargain was
a hard bargain was no ground for relief, if the party was fully
aware of what he was doing, and was neither defrauded nor un-
duly influenced ; ® and contracts made by infants which were
for their benefit, and were acquiesced in after the attainment of
majority, were upheld.® The court looked with suspicion upon
transactions between guardians and wards, and trustees and
their c.q. trusts;? and it set aside appointments which were
frauds on powers.®

It is clear from Hardwicke's decisions that the principles
applicable to the separate property of married women were
being developed. Though an arrangement by which a woman
settled her property on herself without the knowledge of her
husband might be held to be void, because it was a fraud on
his marital rights,® the consent of the husband was no longer
necessary to such a settlement.’® In fact, if a stranger gave a
present to a married woman, the court would presume that the
gift was to her separate use ; ** and if the husband gave property
to his wife he was considered as holding it as a trustee for her
separate use.’* Moreover, any words which showed an intention
that it should be the married woman's property were sufficient

1 Barnardiston v. Lingood (1740) 2 Atk. 133.

% Ibid at p. 136. : ® For this device see vol. xi 604-606.

4 Lawley v. Hooper (las) 3 Atk. 278. Hardwicke said at p, 279 that * there
has been a long struggle between the equity of this court and persons who have
made it their endeavour to find out schemes to get exorbitant interest, and to evade
the statutes of usury. The court . . . always determines upon the particular cir-
cumstances of each case; and wherever they have found the least tincture of fraud
in any of these oppressive bargains, relief hath always been given.”

& ¢ Tt is not sufficient to set aside an agreement in this court, to suggest weakness
and indiscretion in one of the parties who has engaged in it,”” Willis v. Jernegan
(1741) 2 Atk. at p. 251.

$ Smith v. Low (1739) 1 Atk. 489.

7 Hylton v. Hylton (1754) 2 Ves. Sen. 547; at p. 549 Hardwicke said that
“ the principle of the court is of the same nature with relief in this court on the head
of public utility, as in bonds obtained from young heirs, and rewards given to an
attorney pending a cause, and marriage brocage bonds,”

8 Lane v. Page (1754) Amb. 233.

. " Blanchet v. Foster (1741) 2 Ves. Sen. 264 ; but, as that case decided, if she had
given a bond for a valuable consideration, the husband could get no relief ; for the
somewhat different ideas formerly held on this matter see vol. v 312-313; vol. vi

5 ) 10 For the older law see ibid 644-645.
11 ¢ This court of latter years have considered such a present as a gift to the

separate use of the wife,”” Graham v. Londonderry (1746) 3 Atk. 393.
12 Darley v. Darley (1746) 3 Atk. 399. L 3


















HARDWICKE AND MODERN SYSTEM OF EQUITY 281

constant and established proceedings of this court are upon writ-
ten evidence like the proceedings upon the civil or canon law.” ?
It is clear from his decisions that, though the rules of the law of
evidence were in some respects the same in equity as they were
at law—e.g. some of the rules as to the qualifications of wit-
nesses,? and the rule that an oath could be administered to a
witness in the form that was binding upon his conscience,®—
they differed in many material respects. Thus a person.made
defendant for the sake of form,* or a trustee when he was only a
nominal defendant,® could be a witness; and in cases where
fraud was charged, or where the question at issue was the ex-
istence or terms of a trust,® the strict common law rules were not
followed. On the other hand, Hardwicke finally decided that
equity must follow the law in refusing, except in the case of
equivocation, to allow parol evidence to explain the intention of
a testator.” But equity in this matter went beyond the law in
admitting such evidence, not only in the case of equivocation,
but also to rebut an equitable presumption.® The rule that, if a
discovery might expose the person against whom discovery was
sought to a penalty, discovery must be refused, was adhered to in
several cases, which turned upon the statute of 1698-1699 ® which
disabled papists from purchasing land. It was held that if the
predecessor in title of the person from whom discovery was
sought could have objected on the ground that the discovery
might expose him to a forfeiture, the present holder of the pro-
perty could equally object.’® The court in several cases admitted
parol evidence of mistake in order to rectify a written instru-
ment ; ' but it insisted that in such cases there must be con-
clusive evidence that a mistake had been made.!?

(iv) The province of equity. We have seen that in Hard-
wicke's time, and long afterwards, questions arising under the
law of bankruptcy were an important part of the business of the

1 Graves v. Eustace Budgel (1737) 1 Atk. at p. 445, cited vol. ix 354.

* Manning v. Lechmere (1737) 1 Atk. 453. i o

3 Omychund v. Barker (1744) 1 Atk. 21.

i Man v, Ward (1741) 2 Atk. at p. 229, 5 Ibid.

¢ “ T would not have it understood, as if I laid it down, that rules of evidence at
law and in equity, differ in general; but only in particular cases, when fraud is
charged by a bill, or in cases of trusts, this court does not confine itself within such
strict rules as they do at law, but, for the sake of justice and equity, will enter into
the merits of the case, in order to come at fraud, or to know the true and real intention
of a trust or use declared under deeds,” ibid.

7 Ulrick v. Litchfield (1742) 2 Atk. 372; for the rule in cases of equivocation
see vol. ix 220-221.

8 Ulrick v, Litchfield (1742) 2 Atk. at p. 373 ; Lake v. Lake (1751) Amb. 126.

* 11 William III c. 4 § 4; vol. vi 2o1.

10 Smith v. Read (1736-1737) 1 Atk. 526 ; Harrison v. Southcote (1751) 1 Atk.
528 at p. 539; cp. Boteler v. Marmaduke (1746) 3 Atk. at p. 457.

11 Simpson v. Vaughan (1739) 2 Atk. 31 ; Baker v, Paine (1750) 1 Ves. Sen. 456.

12 Henkle v. Royal Exchange Assurance Co. (1749) 1 Ves. Sen. at p. 319.
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as against a bankrupt consignee —though the limitation of that
right to the consignee, and its denial to his assignee, were not
recognized till the decision in Lickbarrow v. Mason ® many years
later. Both the right and its limitation testify to the early
connection of commercial law with equity ; for the right itself
depends on the maxim that he who comes to equity must do
equity,® and the limitation of the right, on the maxim that where
the equities are equal the law must prevail.* The case of Lake v.
Hayes decided that every indorser of a bill of exchange was
liable as a new drawer, so that no demand need first be made on
the original drawer ;  and the case of Powell v. Monnier® that
a bill of exchange can be accepted verbally or by letter. In the
case of The Sadlers Co. v. Badock’ Hardwicke held that an in-
surer against fire must have an interest in the property both when
the policy is taken out and when the fire happens. In Ex parte
Hunter ® he asserted and applied the principle that, in the case
of an insolvent firm, when there is a joint estate of the firm and
separate estates of the partners, the joint estate must first be
applied to the satisfaction of the firm debts, and the separate
estates to the separate debts of the partners.

Besides cases in bankruptcy, which were a considerable part
of the business of the court, and commercial cases which were
not very infrequent, one or two cases of copyright are reported.?
In the most famous of these cases—the case of Pope v. Curl°—
the rule was established that the copyright in a letter belongs to
the writer, and that therefore the receiver cannot publish it with-
out his consent. But it is clear from the case of Blanchard v.
Hill ™ that the law as to trade marks was as yet in its infancy.

! Snee v. Prescot (1743) 1 Atk. 245; Wiseman v. Vandeputt (1690) 2 Vern.

203 ; vol. viii 243.

*(1787) 2 T.R. 63 (1794) 5 T.R. 683 ; for the chequered history of this case sce
below 491-492. 4

3 Snee v. Prescot (1743) 1 Atk. at p. 248,

¢ Buller J. said: “In a very able judgment delivered by my brother Ashhurst in
Lempriere v. Pasley in 1788, 2 T.R. 4&5. he laid it down as a clear principle, that, as
between a person who has an equitable lien and a third person who purchases a
thing for valuable consideration and without notice, the prior equitable lien shall
not over-reach the title of the vendee. This is founded on a plain and obvious
reason : for he who has bought a thing for a fair and valuable consideration, and
without notice of any right or claim by any other person, instead of having equity
against him has equity in his favour ; and if he have law and equity both with him
he cannot be beat by a man who has equal equity only,” (1793) 6 East 20 note.

5 (1736) 1 Atk, 281, ¢ (1737) 1 Atk. 611. 7 (1743) 2 Atk. 554.

8 (1742) 1 Atk. 223 at pp. 227-228; vol. viii 242-243.

¥ Blackwell v. Harper 8740) 2 Atk. 93—copyright in engravings; Gyles v.
Wilcox (1740) 2 Atk. 141—an allegation that a book called Modern Crown Law was
a mere copy of Hale’s Pleas of the Crown ; the books were ordered to be compared
and the result reported to the court, ibid at p. 144.

10 (1741) 2 Atk. 342. X

1 (1742) 2 Atk. 484 ; Schechter, Historical Foundations of the Law relating to
Trade Marks 134-137 ; vol. viii 430; Street, Foundations of Legal Liability, i 418
419.
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Commons.? In 1733 the information elicited by this enquiry was
referred to a committee ; 2 and that committee g

thought it necessary to examine into the fees of each court separ-
ately, and to begin with the court of Chancery, which is a court always
open, and which exercises the most extensive jurisdiction, and abounds
with clerks and officers.*

It reported that since 1598, when a presentment as to the officers
of the court had been made, very many new offices had been
created.* It was true that the abolition of the court of Star
Chamber and of the court of Wards and Liveries had extinguished
some offices, and had reduced the profit of others. But so many
new officers had been created that it was difficult to get a complete
list of them, and still more difficult to discover what fees they
charged, and upon what authority these charges were made.®
But it was clear that changes in the practice of the court had
greatly increased the profits of those officers who were ** concerned
in the proceedings in equity, by the multiplying of petitions, bills,
answers, pleadings, examinations, decrees, and other forms, and
copies of them, and extending them frequently to an unneces-
sary length.” ® It was clear that suitors were charged large
sums for unnecessary copies, and that unnecessary and futile
summonses were taken out to attend the masters for which the
suitors paid.” The committee resolved that the fees of all the
officers ought to be fixed, established, and open to inspection ;®
and it recorded its opinion that

the interest which a great number of officers and clerks have in the
proceedings in the court of Chancery, has been a principal cause of
extending bills, answers, pleadings, examinations, and other forms,
and copies of them, to an unnecessary length, to the great delay of
justice, and the oppression of the subject.’

The report of this committee had called attention to some of
the defects in the practice and procedure of the court—the un-
regulated growth of its staff, the arbitrary power assumed by
many members of that staff to charge fees, the abuse of coin-
pelling suitors to pay for useless copies, and the consequent
interest of members of the staff in increasing the length and
elaboration of the documents to be copied. In consequence of
this report the House addressed the King to set on foot a survey

! Parkes, History of the Court of Chancery 305.

* Parlt, Hist. viil 1071-1072; the report of this committee is printed, ibid 1072-
1075, and by Parkes, op. cit. 306-311.

3 Parlt. Hist. viii 1072. 4 Ibid 1072-1073.

5 Ibid 1073, 1074. ® Ibid 1073.

7 Ibid 1073-1074 ; the abuses of these futile summonses to appear before the
Masters for which the suitors paid, remained unreformed, see vol. i 426 ; vol. ix 360.

8 Parlt. Hist. viii 1075. ¢ Ibid.
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this somewhat lengthy process could be dispensed with. Hard-
wicke held that it could not—though he said that he did not
wonder that in the circumstances ‘ the representative of the
plaintiff struggles to have the most expeditious proceeding, and
to prevent further delay by the forms of the court,” ! and that -
he would do all he could to help her, “ consistent with the rules of
the court.” 2 A bill of revivor was held to be necessary, since
the decree had not been signed and enrolled ; ® but it was held
also that even a bill of revivor would not have been sufficient in
the circumstances, in spite of the argument that “ the court
should not be so bound by its forms as not to come at justice,”
and in spite of Hardwicke’s wish to help the plaintiff, if evidence
had not been produced that the defendant had been within the
kingdom within the last two years.?

(iii) As a leading member of the government, as Speaker in
the House of Lords, and as the sole peer who was a professional
lawyer, Hardwicke was over burdened with both political and
judicial work.® In addition to all this he gave, as we shall see,’
long hours to the work of the court of Chancery. In these cir-
cumstances we cannot blame him for not attempting a measure
of reform which it would have been difficult, if not impossible,
to carry out.

These were the reasons why Hardwicke did not attempt to
induce the Legislature to make any extensive reforms in the
practice and procedure of his court. He knew that evils ex-
isted ; but he thought (probably rightly) that it would be impos-
sible, in the face of the vested interests of the officials, to induce
it to make any effective reform; and he probably considered
that a reform which merely tinkered with the existing evils
would have caused more harm than it cured. These are good and
valid reasons for his inaction. But it is nevertheless regrettable
that he took no action; for the deterioration in the practice
and procedure of the court was not so marked as it afterwards
became ; and he was the only Chancellor of the century who had
the technical skill and the authority sufficient to initiate such
a reform with any prospect of success. But he was not in-
different to the defects in the practice and procedure of his

LAt p. 181. 3 Ibid. 3 At pp. 184-185.

* At pp. 185-186; the difficulty was caused by 5 George Il c. 25 § 8; the Act
improved the process of the court against contumacious defendants, but that section
l:rovlded that its provisions were not to a{pp]y unless it was proved that the defendant

ad been in England two years next before the issuing of the subpoena.

¢ Not only the responsibility exercised in so many spheres, but the actual
attendance and drudgery of the Chancellor’s various offices must, especially in these
years, when his-active influence was extended so far in domestic legislation and
foreign policy, have been enormous. * The Duke of Newcastle,” wrote Philip Yorke
in 1748, ‘ never had any mercy on my father’s time,’ and the demands made upon

his private leisure were incessant.,” I’. C. Yorke, op. cit. ii 138.
¢ Below 204 n. 1, 295.
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refused to quit the court of King’s Bench, and Willes, C. J., made
demands which the King would not concede.! It was due to
this difficulty that Henley was made Lord Keeper in 1757.
But his connection with the Leicester House party had made
him personally unacceptable to the King, who refused to make -
him a peer. It was not till it became necessary to make him
Lord High Steward, in order to preside at the trial of earl
Ferrers, that he was raised to the peerage with the title of baron
Henley of Grange. On the death of George II he reaped the
reward for his fidelity to the Princess Dowager and her son.
George III gave him the title of Lord Chancellor, and in 1764
created him earl of Northington. He continued to hold office
in the administrations of Bute, Bedford, and Rockingham. But
the King disliked the policy of the Rockingham ministry ; and
Northington, who was always grateful to those who had conferred
benefits upon him, was anxious to see Pitt, to whose support he
owed his first promotion, in office once more. He quarrelled
with his colleagues over a report submitted by the law officers
as to the government of Canada, and induced the King to dismiss
his ministers, and entrust the formation of a new government to
Pitt. Immediately afterwards (1766) for reasons of health, he
resigned the Great Seal, and was made President of the Council.
He held this post for a year; but his health compelled him to
resign it in 1767, and he lived in retirement till his death in 1772.

We have seen that two volumes of reports of Northington’s
decisions were published by his grandson Eden,? afterwards the
second baron Henley, and the author of a short life of North-
ington. It is clear from these reports that Northington, though
not to be compared with such Chancellors as Nottingham and
Hardwicke, was a very able lawyer.? He had a firm grasp of prin-
ciple, a capacity for rapid and sound decision, and great powers of
lucid and forcible exposition. His successors recognized his great
qualities as a lawyer ; * and Eldon summed him up correctly
when he said that “ he was a great lawyer and very firm in de-
livering his opinion.” 8 Horace Walpole’s sneers at his want of
dignity are not borne out by the facts.® His address to earl

! Above 132. . ? Above 144.

3 “ If without the commanding genius and immense attainments of some who
ﬁ.receded him, or of one or two who have followed ; yet his manly and decisive mind,

is clear strong and vigorous judgment, united to a well-grounded and practical
knowledge of his profession, have gained him a great and respectable name among
the Chancellors o}‘, England,” Hcrﬁey, Memoir 4.

% Lord Loughborough said, ** There is no person I respect more than Lord
Northington,” Lytton v. Lytton (1793) 4 Bro. C.C. at p. 459; Sir R. P. Arden M.R.
said of one of his decisions that it was decided “ as he generally did decide very
clearly, for he seldom had much doubt,” French v. Davies (1795) 2 Ves. at p. 579 ;
in Ex parte Hill (1804) 11 Ves. at p. 651 Lord Eldon spoke of him as ‘“a very

considerable lawyer.” )
& Watkins v. Lea (1802) 6 Ves. at p. 640. ¢ Henley, Memoir 42-43.
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he wrote in or about 1745, shows that he had become a learned
lawyer.!

From the first he adopted those liberal principles to which
he adhered throughout his life. In 1752, on the trial of Owen
for publishing a libel,> he argued for the principle that a jury -
had the right, in a prosecution for libel, to return a general ver-
dict—a principle which, as we have seen,® he maintained through-
out his life, and helped to establish by supporting, in the last
speech which he made in the House of Lords, the bill which be-
came Fox's Libel Act.* In 1757, when Henley became Lord
Keeper, it was due to Pitt’s friendship that he was made attorney-
general over the head of Philip Yorke, the solicitor-general. On
his becoming attorney-general a seat in the House of Commons
was found for him at Downton in Wiltshire,

As attorney-general he showed that he was prepared to give
effect to the liberal creed which he had adopted before he had
taken office. In his prosecution of Shebbeare ® for seditious
libel, he adhered to the opinion which he had expressed in Owen’s
Case, that the jury were the proper judges of the criminality of
a libel, and therefore had the right to return a general verdict.
He was the first attorney-general to lay down the principle that
he was responsible for his actions to the public as well as to the
ministry, and that he was “ a judicial officer between the executive
government and the subject.”’ ® Acting in accordance with this
conception of his office, he refused to prosecute or to stop a pro-
secution on the orders of a department of the government, if
he disapproved of this course of action.” With the hearty ap-
proval of Pitt he drafted and carried through the House of
Commons the bill to amend the law as to the issue of writs of

! Printed in the Hargrave Law Tracts 393-405; vol. i 120 n. 7, 130-131; for
a letter from Camden to Hargrave, in which he acknowledges his authorship, see
Hargrave, Jurisconsult Exercitations ii 302 ; cp. Butler, Reminiscences 133.

18 S.T. 1203. 3 Vol. x 681. ¢ Ibid ; below 307-308.

% In his speech in 1792 on Fox's Libel Bill he said that * in the case of the King
and Dr. Shebbeare, he went into court predetermined to insist on the jury taking the
whole of the libel into consideration. So little did he attend to the authority of the
judges on that subject, that he turned his back on them, and directed all he had to
say to the jury,” Parlt, Hist, xxix 1408.

¢ Hardinge says, *“ I have heard Lord Camden say, that he felt himself respon-
sible, in the office of Attorney-General to the public as well as to the Ministers,
and that he never prosecuted, or countermanded prosecution, or signed a warrant, if
it was not the act of his own advice and judgment, by which he was ready and willing
to abide, instead of throwing it off, and shifting it upon the Government ; that he
interposed himself as a judicial officer between the executive Government and the
st;Bject ; thus he acted as a kind of referee accountable to both parties ; . . . that he
had made this point with Lord Chatham at their first interview ; that he commended
him for making it, and assured him of support, adding these memorable words :
‘ You shall not fight single-handed,” ” CampEﬁll, Chancellors v 360.

7 See ibid 360-361 for a case where he refused to stop a prosecution when ordered
to do so by the Treasury, since he knew that the accused had already been convicted
of a fraud on the government.
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government in the proceedings which arose out of the publi-
cation of no. 45 of the North Britain. In 1763 he resigned—
probably by reason of the pressure put upon him by Pitt. But
he disappointed Pitt by taking the same view as to privilege as
he had taken when in office, and asserting in the debate on this
question that the publication of a seditious libel was not privi-
leged. On the other hand, in the debate on general warrants,
he argued against their legality. In 1765 he accepted the office
of attorney-general in the Rockingham administration.! He
resigned that office when Pitt returned to power, and disap-
pointed him by making Camden Lord Chancellor.

Yorke was the most gifted of Hardwicke’s children. He
was a man of letters ? and the friend of many literary men,3
a consummate lawyer * and a successful legal author,’ a powerful
advocate,® popular with the bar,” a successful member of the
House of Commons.® But he lacked the massive common
sense, the cool head, and the self-confidence of his father. He

1 Hickey, who was an articled clerk in his father’s firm, tells us, Memoirs i 70-71,
that Northington was often rude to Charles Yorke, who irritated the Chancellor by
coming late into court ; he relates the following incident at which he had been pre-
sent : * There being a Cause of importance fixed for a certain day, Lord Northington
at the rising of the Court said, ‘ I shall on Thursday morning sit precisely at eight
o’clock and hope Mr. Attorney-General you will be ready.” Mr. Yorke, bowing
answered, ‘ Certainly, My Lord.” The day arrived and Mr. Yorke, according to
custom, did not make his appearance till near ten, when he began apologizing for
being so late, whereupon the Chancellor abruptly stopped him in the most ferocious
manner saying, ‘ Don’t beg 'pardon, Mr. Attorney, for I care not when you come or
whether you come at all, but beg your Client’s pardon, whose money you have taken
and done him no service for it.” ”

¥ For the Athenian Letters, in writing which he took a large part, see P. C.
Yorke, Life of Hardwicke i 207-208.

3 He corresponded with Thomas Birch, Warburton, and Montesquieu, and
sometimes joinetﬁhe house parties of Ralph Allen, the friend of Pope and Pitt, at
Bath, ibid 1i 143-144.

4 Mansfield, writing to Warburton, speaks of his  great knowledge of the law,
erected on general and enlarged principles of science, unknown to the genernlitlz‘ of
the profession ”’ ; and the Duke of Newecastle told Hardwicke that Mansfield had
said that he had never heard a finer argument than his son had made in the Duke of
Devonshire’s case, ibid ii §72-573 ; he made a prodigious impression on the learned
Hargrave, below 410-411, whose turgid effort at panegyric in his Preface to Hale’s
History of the House of Lords clxxx n. (4.), was satirized in the following linés:

“ With Hargrave to the Peers approach with awe,
And sense and grammar seek in Yorke and law.”

5 For his tract on * Considerations on the Law of Forfeiture for High Treason,”
written in support of the Treason Act of 1744, see P. C. Yorke, op. cit. i 328-329;
below 362—36%.

¢ For his speech in Lord Ferrers’ case on the relation of insanity to crime, see
P. C. Yorke, op. cit. ii 573-574 ; he pointed out, inter aifa, a fact too often forgotten
to-day, that an opinion may be “ right in philosophy, but dangerous in judicature.”

7 See the account of his reception by the bar when he came into court in 1763
after he had ceased to be attorney-general, ibid iii 554-555 ; Hickey, Memoirsi 70, tells
us that he “ greatly liked ”” him, and disliked Northington because he was uncivil to

m. ;
8 P. C. Yorke, op. cit. ii 142; iii 301, 478, 480-481; Walpole, Letters (ed.
Toynbee) v 399.
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disposition, which were his salient characteristics during the
greater part of his life. For his first school-master, Brett, who
was a rigid disciplinarian, he had and continued to have an
unalterable hatred.® At King’s School, Canterbury—his second
school—he made sufficient progress in Latin and Greek to win
a Perse scholarship at Gonville and Caius College, Cambridge.
At Cambridge he was noted for his idleness and insubordination ;
and for insulting behaviour to the Dean of the College he was
asked to remove his name from the books. But it is probable
that both at Cambridge, and later in London, he worked con-
siderably harder than he appeared to do ; * for, while apparently
leading an idle and frivolous life, he made himself a competent
classical scholar ® and a competent lawyer. After leaving Cam-
bridge he studied law in the office of Chapman, a solicitor of
Ely Place, Holborn, where he had as his fellow-pupil the poet
Cowper,* who never ceased to admire him.5 He was called to
the bar by the Inner Temple, November 22, 1754.

His powers of forcible argument and repartee, coupled with
his loud and deep voice, and thc striking appearance of his
regular features, piercing eyes, and black bushy eyebrows, made
him a famous figure at Nando’s coffee-house, which was his
favourite haunt, and other coffee-houses and taverns in the
vicinity of the Temple. But for some time after his call he had
little practice. He is said to have made his name by the way
in which, in 1758, at the trial of the case of Robinson v. Earl of
Winchelsea before Lord Mansfield at the Guildhall, he put down
Sir Fletcher Norton,® who was noted for his rudeness to the bar
and the attorneys. Four years later, to the surprise of the pro-
fession, he took silk. Probably this advancement was due to
Viscount Weymouth, through whom he was returned in 1765
as member for Tamworth.” As a silk, he soon made his name

! When Thurlow was attorney-general, he was followed into a shop at Norwich
by Brett, who asked him if he did not recollect him ; Thurlow is said to have replied,
“I am not bound to recollect every scoundrel who chooses to recollect me,”
Cam})bell, op. cit. v48on.; D.N.B. )

Cradock, Memoirs i 79 says, ‘“ it was generally supposed that Thurlow in early
life was idle ; but I always found him alone at study in the morning when I have

called at the Temple ; and he frequently went no further in an evening than to
Nando’s, and then only in his dishabille. . . . He was always clear headed and read
to good purpose.”
g * For his attainments as a classical scholar see Camplell, op. cit. v 478-479,
38-641.

¢ Cowper wrote many years after, I did actually live three years with Mr.
Chapman, that is to say, I slept three years in ‘his house, but I lived, that is to say
1 spent my days in Southampton row, as you very well remember. There was I and
the future Lord Chancellor, constantly employed from morning till night, in giggling
and making others giggle, instead of studying law,” cited ibid 485.

¢ Ibid 520-521, 645-648. % Below 560-302.

? D.N.B.; chronology would seem to prevent acceptance of the tale that he
got his silk gown through the influence of the duchess of Queensberry, whose

uaintance he had made in connection with the Douglas case, see Foss, Judges
viii 378-379 ; for this case see above 309-310.
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demanded learning and research he relicd on Kenyon ! and on the
able and industrious Hargrave.? Cradock tells us?® that an
old companion of his would sometimes say to him: *‘ I met the
great Law Lion this morning going to Westminster, and bowed
to him, but he was so busily reading in the coach what his Pro- .
vider had supplied him with that he took no notice of me.”
Hargrave's and Thurlow's joint efforts to establish and main-
tain the true doctrine of the rule in Shelley’s Case, and Thurlow’s
repudiation of Hargrave’s assumption of too much credit for
upholding the true faith, have been described in a classic passage
of one of Lord Macnaghten’s most learned and witty judgments.*
Nevertheless, though Thurlow is rather a political than.a legal
Chancellor, though some of his decisions have been overruled
by his successors, it was inevitable that a man of his abilities
and powers of exposition should leave his mark upon the develop-
ment of equitable doctrine. A rapid glance at one or two of
his decisions will show that some of them are still accounted as
landmarks in the history of equity.

The case of Middleton v. Spicer ® established the principle
that, on the death of a person intestate and without next-of-
kin, the Crown was entitled to his undisposed of equitable in-
terests in personalty as bona vacantia. But it should be noted
that, though the conclusion reached was correct, it illustrates
Thurlow's imperfect mastery of principle; for he failed at first
to distinguish between the principle applied in the case of Burgess
v, Wheate ® and that applied in this case,” and, on further con-
sideration, he did not state the distinction very clearly.® The
case of Sloman v. Walter® extends the principle of Peachy v.
Duke of Somerset,'® from the case where the penalty of a bond
is to secure only the payment of a sum of money, to the case

1 For Kenyon see below 576-583.

2 Cradock, Memoirs i 79-80 says, ‘“ from a well-placed confidence in Mr.
Hargrave, who was indefatigable in his service, he had occasion to give himself less
trouble than any other man in that high station " ; and he adds that, Hargrave
frequently rummaged a whole day to furnish his master with a strong authority or
a case in point—for which services Thurlow paid him well”’ ; for Hargrave see below
410-411.7

8 Memoirs i 8o. :

¢ Foxwell v. Van Grutten [1897] A.C. at pp. 670-671 ; Hargrave, Jurisconsult
Exercitations iii 313-370, 456-457 ; at p. 316 Hargrave says that his essay on the
subject in his Law Tracts 551-578 originated in conversations he had had with
Thurlow ; from his correspondence, and his account of his conversations with
Thurlow, it seems that he and Thurlow differed mainly in the views they held of
Blackstone’s judgment in Perrin v. Blake—Thurlow holding and Hargrave denying
that the true doctrine was there distinctly laid down.

% (1780) 1 Bro. C.C. zo1. ® (1757-1759) 1 Eden 177 ; above jo1-302.

7 1 Bro. C.C. at pp. 204-203.

® Ibid at p. 205; as Hargrave said, Jurisconsult Exercitations i 393-395, it is
difficult to untﬁrstand the exact grounds on which he based his decision, and whether
or not he approved of the decision in Burgess v. Wheate.

% (1783) 1 Bro. C.C. 418. 10 (1721) 1 Stra, 447 ; above 210,
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for the administration of a trust to convert infidels in Virginia,
since there were no more infidels to convert ; and, since William
and Mary College and Harvard College, which had administered
the trust, were now aliens and therefore not subject to the con-
trol of the court, new trustees were appointed.! The case of -
the Nabob of Arcot v. The East India Co.,? raised the question
whether the dealings between an Indian Prince and the Company
were matters which could be properly dealt with by a muni-
cipal court—a problem which turned upon the international
status of the Indian Princes and the Company respectively.

Though some of Thurlow's decisions have been overruled,?
his strong sense and his legal abilities generally led him to the
right conclusion. But often he did not trouble to discuss at
length the legal problems which had been argued by the oppos-
ing counsel. Lengthy and elaborate arguments are followed by
very short judgments.® At the latter part of his career he often
handed over the heavy cases to a deputy—to his Master of the
Rolls, or, after Pepper Arden, whom he disliked,® was made
Master of the Rolls, to Buller, J.*

Thurlow’s defects as a Chancellor, which resulted from his
want of steady industry and application, and his defects as a
statesman, which resulted from his selfishness and cynicism,
were partially concealed from his contemporaries by his com-
manding presence and his powers as an orator and a debater,
But disguises of this kind die with the person. The verdict
of posterity must be that, though his intellectual and physi-
cal qualities gave him the opportunity of becoming the very
great man that many of his contemporaries imagined him to be,
his moral shortcomings prevented him from taking that oppor-
tunity.

During this period there were three Masters of the Rolls.
Thomas Sewell 7 held office from 1764 till his death in 1784. He
had had a large practice at the Chancery bar; but his appoint-
ment was somewhat of a surprise to the profession, since it was
expected that the post would be offered to Sir Fletcher Norton,®
the attorney-general. He was a very capable judge, and his
learning helped to remedy some of the deficiencies of Lord
Chancellor Bathurst.? Horace Walpole tells us that he decided

1 Attomey-Genera'l v. Mayor of London (1790) 3 Bro. C.C. 171.

% (1791) 3 Bro. C.C. 29z2.

3 E.g. Thronton v. Dixon (1791) 3 Bro. C.C. 199; Wright v. Nutt (1791) ibid
at p. 340 n.

1 See e.g. Davidson v. Foley (1787) 2 Bro. C.C. 203 ; Pierson v. Garnet ? 787;
lgg 226 ; Cator v. Earl of Pembroke (1787) ibid 282 ; Hanbury v. Hanbury (1788
ibid 352.

& ibove 320. * Below 488-492. 7 Foss, Judges viii 366-368 ; D.N.B.

8§ Below 560-562. ® Above 313-314.












THE LITERATURE OF THE COMMON LAW 331

became Chief Justice of the King’s Bench. Thirdly, I shall give
some account of Lord Mansfield, who was the greatest of the
common lawyers in this century, and one of the greatest lawyers
in our legal history. Under this head I shall give an account
of the career and character of Mansfield ; of the puisne judges-
who sat with him and helped him in his great work of develop-
ing English law ; of the contribution which he and his puisne
judges made.to the development of the law; and of Mansfield’s
influence upon the future development of English law. Lastly,
I shall say something of Mansfield’s contemporaries and suc-
cessors.

The Literature of the Common Law?*

As in the preceding period,? the literature of the various
topics which fall under the heading ** common law " is far more
bulky than the literature of equity,® or the literature of those
t0p1cs which fall within the sphere of the civilians’ practice.t
Nor is this surprising. Since the Great Rebellion and the
Revolution had, as Holt, C.J., said, established the common law
as “ the over-ruling jhrisdiction in this realm,” ® it follows that
the variety of the topics which fall under the rubric *‘ common
law " far surpasses the variety of the topics which fall under any
other rubric. The common law almost monopolized all the de-
partments of public law and criminal law; and the topics of
private law, which were wholly outside its sphere, were com-
paratively few. The literature of the common law, therefore,
is varied and extensive. Much of it is purely practical and
utilitarian ; but there are a few great books the value of which
is permanent. The greatest book of all is Blackstone’s Com-
mentaries, with which I shall deal separately in the last section
of this chapter e

This literature possesses many of the characteristics which
marked the literature of the preceding period. The older
topics—practice procedure and pleading, the criminal law, and
the land law—continue to be well represented. But new char-
acteristics are emerging. There are more books upon various
topics of commercial law, and some of these books are taking
their modern shape. They are definitely law books, and not
books'which give miscellaneous information useful to merchants,

1 For the literature of the common law, as for the literature of e}uity, Sweet
and Maxwell’s Bnbhography of English Law vol. ii, compiled by Leslie F. Maxwell,
will be found a good guide.

2 Vol. vi 613. 3 Above 179-193. 4 Below 606-646. |

5 ¢ The common law is the over-ruling jurisdiction in this realm : and you ought
to intitle yourselves well, to draw a thing out of the jurisdiction of it,”” Shermoulin v.
Sands (1698) 1 Ld. Rn.ym at p. 272.

¢ Below 711-736.
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1723, was a short summary of the statutes which gave authority
to the justices. The statutes are arranged under alphabetical
heads. Under each head the statute is very shortly summarized
in one column, and the penalty for its breach is stated in the
parallel column. The book had many of the qualities of an
index, and it was so used, Burn says,! by writers of larger books
on this topic. A very different style of book was published by
Robert Boyd, a Scotch lawyer, in 1787.2 It deals with both the
Scotch and the English Law; and it is remarkable in that it
deserted the alphabetical arrangement which was universally
adopted by English writers. The law is systematically expounded
in four books. It should be noted that the author is loud in
his praises of Burn's work. Without its help, he says, his book
could not have been written, because the English and Scotch
Law are so interwoven that the jurisdiction of the Scotch justices
cannot be understood without a knowledge of the jurisdiction
of the English justices. \

Some of these books on the justices of the peace gave in-
formation as to the other officials of local government; and
there were also a number of books which dealt specially with
some of these officials.

At the beginning of the eighteenth century Dalton’s book
on' the sheriff ® was still the standard authority on that topic.
In 1696 there appeared an anonymous work on this subject, and
on the office and duty of coroners, which reached a third edi-
tion in 1727.4 Dalton’s book, the author points out, is anti-
quated, and sometimes wrong ; and he stresses the importance
of the subject:

If execution be the life of the law (as without doubt it is) it seems to
be seated in the sheriff as in the heart. . . . Original process moves
and is directed to him ; subsequent proceedings are circulated in him ;
and at last are finished and completed by him.*

Not only the sheriff’s duties, but also the duties of under-sheriffs,
of bailiffs of hundreds and parishes, and of coroners are dis-
cussed ; and all parts of the sheriff's duties and powers ‘are
only in but out of Sessions of Peace. Begun by Samuel Blackerby late of Gray’s
Inn; alphabetically digested, and continued to the end of the last Session of Parlia-
ment, 1722. With an Exact Table, by Nathaniel Blackerby.

! Preface to the first edition of his Justices of the Peace ; it was so used in the
later editions of Nelson’s book. ’

* The Office Powers and Jurisdiction of His Majesty’s Justices of the Peace and
Commissioners of Supply.

2 Vol. iv 119.
¢ The Compleat Sheriff : Wherein is set forth His Office and Authority, with
Directions how and in what manner to execute the same. . . . Likewise of Under-

Sheriffs and their Deputies, and where the High Sheriff shall be answerable for their

Defaults and where not, etc. Together with the learning of bail bonds, returns of

writs, escapes, attachment, amerciament, actions on sheriffs’ malfeasances and non-

feasagnfaes,f customs of London. To which is added the office and duty of Coroners.
reface.
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Ritson.! Ritson had practised as a conveyancer, held the post
of high bailiff of the liberty of the Savoy, and was called to the
bar by Gray's Inn. It is due to these facts that he varied his
studies in English literature by publishing in 1791 his tracts on
The Office of a Constable, The Furisdiction of the Court Leet, and .
The Proceedings of the Court Leet of the Savey. The book on
the office of a constable ? is intended to be a manual for con-
stables, and was an epitome of a larger unpublished work. It
contains a short history of the office, and a short and clear ac-
count of the constables’ powers, duties, and liabilities. Like
Welch, he makes some caustic and just criticisms of the results
which followed from the very medieval manner in which con-
stables were appointed. Ritson also wrote a short tract, which
was published after his death, on The Office of the Bailiff of a
Liberty.® It was compiled about the same period as the other
three tracts. It is a learned antiquarian tract based mainly
on the Year Books and medizval statutes, with notes of such
later statutes as referred to these bailiffs. Though the author
states that the subject is not '“a matter of mere curiosity
or antiquarian research,” it can hardly be called a very live
subject,

Ritson’s books on the court leet,* and on the proceedings
of the court leet of the Savoy,® are books upon legal history
rather than books on modern law. His book on the court leet
is much more a description of what that court had once been
than a description of what it was when he wrote. It is, as
Professor Hearnshaw says,® ‘‘a legal anachronism "—'‘ more
valuable as a guide to thirteenth century leet jurisdiction than
to the eighteenth.” His book on the court leet of the Savoy
is a valuable collection of cases decided in the court from 1682
to 1789, grouped under alphabetical heads,” together with some

1 For his curious career see D.N.B.; in 1778 he was ““ an avowed Jacobite,”
and he printed tables showing the descent of the Crown in the Stuart line. In 1791,
after a visit to Paris, he became a republican, and declared himself an atheist.

* The Office of Constable: Being an entirely new Compendium of the Law
concerning that Ancient Minister for the Conservation of the Peace. Witha Preface
:)qftfii an Introduction containing some account of the Origin and Antiquity of the

ce.

3 It was published in 1811 by the author’s nephew Joseph Frank ; the editor
tells us that the work was left ready for the press by the author.

4 The Jurisdiction of the Court Leet: exemplified in the Articles which the
Jury, or Inquest for the King in that Court, is charged and sworn, and by law
enjoined to inquire of and present. Together with approved Precedents and Pre-
sentments and Judgments in the Leet; and a Large Introduction containing an
account of the origin, nature, and present state of this Institution.

5 A Digest of the Proceedings of the Court Leet of the Manor and Liberty of
the Savoy, Parcel of the Duchy iancsstcr in the county of Middlesex. From the
year 1682 to the present time.

¢ Leet Jurisdiction in England 41 n. 5.

7 The heads run from “ Aleconners "' to ** Weights and Measures.”

VOL. XII.—22
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posals made at different periods for the reform of the poor law,
and the author’s own proposals for the reform both of the poor
law and of some other branches of the jurisdiction of the justices
of the peace. ' Like Burn’s other works, it is a clear and well
arranged account of the subjects with which it deals; but it is .
more valuable as a criticism, by an exceptionally competent
critic, of the defects of the law in his own day, than as a history.
All these books show that the poor law was becoming a very
special topic of local government law ; and this fact is empha-
sized first by the fact that the poor law was by far the largest
title in Burn’s Justices of the Peace, and secondly by the fact
that in the twenty-ninth edition this title was separately edited.
Central government.—The fact that the law of the constitu-
tion had been permanently settled on the basis of the Bill of
Rights and the Act of Settlement is reflected in the literature
on the central government. There is a larger amount of litera-
ture on this topic than in the preceding period ; * and much of
it is of a non-controversial type—merely secking to state the
law. It is true that, at the beginning of the century, we hear
echoes of the old controversies as to the position of the Crown
and its prerogative. It is true also that political events some-
times produced constitutional controversies which were argued,
as the constitutional controversies of the seventeenth century
had been argued, as matters of law. Thus the rebellion of
1745 produced some questioning of the righteousness of for-
feiture for treason, and a book by Charles Yorke in defence of
it ; 2 there was some controversy as to the Crown’s power of
impressing seamen ; ® the American war of independence and
the events which led up to it produced much controversial
literature ; * and the long duration of Warren Hastings’ im
peachment raised the question whether or not a dissolution of
Parliament terminated an impeachment.® But, when all de-
ductions have been made, it is clear, first, that the bulk of the
literature on constitutional lJaw is non-controversial, and, secondly,
that modern principles of constitutional law are emerging.

* In dealing with this literature I shall, in the first place, say
something of the books which deal with the constitution as a
whole, and, secondly, with the books which deal with particular
topics.

l)(1) Two of the earliest of the first of these classes of books
are Giles Jacob's Lex Constitutionis,® which was published in 1719,
and Roger Acherley’s Britannic Constitution, which was published

1 Vol, vi 608 609. ! Below 362-363.
* Below 34 ¢ Vol. xi 105-107, 116-123.
5 Ibid ; m 17 1 S. Percival wrote “ A Review of the Arguments in favour of

the Continuance of Im peachments nomth.standmg a Dissolution.”
¢ Lex Const!tnnonm or the Gentleman’s Law.
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out, feudal law has its governmental as well as its proprietary
aspects. He therefore went on to give an account of the main
institutions of the feudal monarchy—the Crown, the peers and
the House of Lords, the commons and the House of Commons,
and the villeins. The last part of the lectures consists of an.
historical outline of legal institutions from the time of the Saxons
to Magna Carta; and the last three lectures contain a comment
upon the principal clauses of the Charter. The lectures are ele-
mentary ; and the lecturer lacked the large background of
learning, legal and otherwise, which Blackstone possessed.
But they are clearly written, and give students a good intro-
duction to the study both of the law of real property and of
constitutional law,

The foreign writer who was influenced by Blackstone was
De Lolme.! De Lolme was born at Geneva in 1740. He was
educated as an advocate; but he resolved to leave Geneva to
study foreign constitutions. Since the constitution of England
particularly interested him he came to England in 1767 ; and
there he wrote his book on the Constitution of England,? which
has made him famous. It was first published at Amsterdam in
French in 1771. It appeared in an English dress and in an en-
larged form in 1772, and further additions were made by the
author in the editions published in 1781 and 1784. There have
been many later editions. In 1772 he published a book in which
he compared the old government of Sweden with that of England.?
Its object was to show that there was no danger that the con-
stitutional government of England could be overturned, as
that of Sweden had been overturned by Gustavus III. He
wrote later some short tracts on matters of constitutional interest
—on some of Pitt's taxes, on the regency question, and on the
question whether a dissolution of Parliament put an end to the
impeachment of Warren Hastings. He was always poor, and
was too proud to ask for favours. In fact his irregular life made
it impossible to help him ; * but it would seem that, before his

1 Biographie Universelle xxv 42-43; D.N.B.

? The Constitution of England ; or an Account of the English Government ;
in which it is compared both with the Republican Form of Government and the
other Monarchies in Europe.

3 A Parallel between the English Constitution and the former Government of
Sweden ; containing some Observations on the late Revolution in that Kingdom,
and an Examination of the causes that secure us against both Aristocracy and
absolute Monarchy.

4 Sa vie privée est remplie de singularités. . . . Il était presque sans moyens
d’existence ; et sa fierté 'empécha toujours de solliciter pour en obtenir. Lorsque
enfin des personnages eminents firent des recherches, dont le but était probablement
de le secourir, il fut impossible de decouvrir son domicile, parce qu’il en changeait
frequemment et qu'il changeait aussi souvent son nom. Il vivait de peu; et son
exterieur ainsi que ses habitudes étaient devenus presque repoussants,’” Biographie
Universelle xxv 43.
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question of the qualifications for the status of a subject; and,
more especially with the question of the effect of a clause in the
statute of 1731,! as to the nationality of the children of persons
attainted of treason, who were born abroad. We have seen that
in this century there was some question whether, on a cession.
of territory, the inhabitants of the ceded territory still remained
British subjects. The contentions of Chalmers who asserted
that they did not, and of Reeves who asserted that they did,
are printed by Forsyth.? We have seen that it is the opinion
of Chalmers which has prevailed.® In 1792 F. Plowden wrote
another work entitled Fura Anglorum.* It is a somewhat
rambling statement of some of the principles of constitutional
law, which was meant to be a reasoned defence of the constitution
against the views advanced by Paine in his Rights of Man.

The fact that the army, and the system of military law
by which it was governed, though sanctioned only by annual
Acts, were permanent institutions, is illustrated by Adye’s little
book on Courts Martial,® which was first published in 1769, and
reached an eighth edition in 1805. The first part contains a
useful summary of the history of martial and military law, and
some account of courts martial, courts of inquiry, appeals, the
duties of the judge advocate, and the mode of trial. The second
part contains an account of the procedure used in these courts,
which, it is clear, was modelled, so far as was possible, on the
procedure of the common law. With respect to the navy, the
controversy as to the justice and expediency of the Crown’s
power to impress seamen, produced in 1778 a tract by Charles
Butler, in which the legality and expediency of this prerogative
were asserted.®

The growth in the number and complexity of the revenue
laws produced a large number of collections of the statutes or
abridgments of the statutes relating to different branches of the
revenue. There were collections, for instance, of the laws re-
lating to the customs, the excise, the stamp duties, the salt
duties, the assessed taxes, and the land taxes.” In 1720 the
indefatigable Giles Jacob wrote a book on the Laws of Taxation ; ®

1 4 George Il c. 21 §2.

* Leading Cases, 257 seqq., 286 seqq, _*Vol. ix 87.

t Jura Anglorum. The Rights of Englishmen. Itis dedicated to Lord Kenyon.

% Adye describes himself on the title-page as captain of the royal regiment of
artillery, major in the army, and deputy jusge advocate to His Majesty’s troops
serving in North America; to it is appended an essay on military punishments
and rewards.

. = Sﬁn Essay on the Legality of Impressing Seamen ; on this subject see vol. x
33 For a list seo L. F. Maxwell, A Bibliography of English Law ii 20-34,
8 Laws of Taxation ; being a treatise of all the Acts oF Parliament now in force

relating to the taxes of England and other branches of the Royal revenue ; to which
are prefixed several new schemes for establishing of funds.
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published a collection of the rules, orders, and notices in the
court of Common Pleas, which reached a second edition in 1747 ; 2
and in the same year he published a similar collection of the
rules, orders, and notices in the court of King's Bench,? which
also reached a second edition in 1747. The arrangement is .
chronological. Such of the rules as were in_Latin were trans-
lated, and to the rules notes are appended as to later alter-
ations of practice, and references are given to later rules. The
notes to the King's Bench rules are fuller. Amongst the rules
of the court of Common Pleas there is an account of the charge
of the Chief Justice to a jury of attornies, appointed in 1567 to
inquire into the offences relating to the records of the court com-
mitted by clerks of the court and others. The importance of
ensuring the correctness of the record, the fatal consequences to
the litigant of inaccuracies, and the opprobrium which these
offences relating to the records cast upon the law, are pointed out
in a picturesque passage of that charge. The Chief Justice said:

‘Where error is found in this court, it is a great grief to us that sit here
to have things not done truely, sincerely, and as they ought to be done,
to see our Acts, Determinations and Judgements annihilated and brought
to nought, our Court slandered and evill spoken of, our cases and labours
made void and frustrate by the onely negligence of Clerks and Minis-
ters, and the poore man and Clyent that hath suffered that harme and
losse, he getteth him home with a heavy heart by weeping Crosse, and
cryeth oleum et operam perdidi. . . . Then he beginneth to think evill
of us that are Judges and to suspect our Skill, and then he curseth his
Councillor and Attorney, and speaketh evil of the Law, which of itself
is most just.

So long lived were the technicalities of the rules of procedure that,
right down to the reforms of the nineteenth century, there was
much substantial truth in these words of a Chief Justice of the
sixteenth century.® Similar books on the rules and orders of
the court of Exchequer were published in 1766 and 1778 ; ¢ and
other collections of rules dealt with the equity side of that court.®

Besides these collections of rules and orders there were a
considerable number of books which set out to give an account
of the practice and procedure of the courts. Some of the earliest

1 Rules, Orders, and Notices in the Court of Common Pleas at Westminster
from the thirty-fifth of King Henry VI to Trinity Term the twenty-first of King
George 11, 1747 inclusive, Carefully examined by the Originals.

* Rules, Orders, and Notices in the Court of King’s Bench from the second of
King James I to Trinity Term the twenty-first of King George 11, 1747 inclusiye.
Examined by the Originals. . . . Together with Notes Remarks and References
showing the antient and present practice of the said Court.

3 Vol. ix 260-261, 281-282, 315-316.

4 Rules and Orders of the Exchequer, relative to the Equity Court, the Office of
Pleas, and the Revenue ; for an earlier book published in 1688 see vol. vi 599, 686.

5 Vol. vi 686 ; to a book entitled Ordo Curiae, Rules and Orders in Chancery,
which was published in 1699 and 1712, the rules and orders of the Exchequer were
added in the third edition, which was published in 1724.
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fines and recoveries ; on writs of error from inferior courts, and
from Wales and Ireland ; and on writs of error in Parliament.

‘Chief Baron Gilbert wrote three books on special topics of
procedure. The first of these books is The Law and Practice of
Ejectments, which was first published in 1734. It deals clearly
with the subject in six short chapters, which describe the his-
tory of the action, process, the declaration, pleas and the
general issue, the verdict, and- judgment and execution. There
is also some account of the ‘writ quare ejecit infra terminum.
At the end of the book is a large collection of forms and pre-
cedents.! The second of these books is The Law and Practice
of Distress and Replevin which was published in 1757, and reached:
a fourth edition in 1823. Like Gilbert’s other books, it is short,
clear, and comprehensive. It explains what the law originally
was and how it has been altered by statute. The third of these:
books is The Law of Executions which was published in 1763.
It gives a clear account of the different writs by which execution
could be got at common law—fieri facias, levari facias, elegit,,
capias. It gives some information on the topic of outlawry,
and proceedings against those who had given bail. Lastly it
gives some information as to execution on particular writs, such
as audila querela, certiorari, and dower. As with procedure in
general, so with execution, it was necessary to say something of
the peculiarities of particular actions. A later book by Thomas
Legge, published in 1779, on The Law and Practice of Outlawry in
Civil Actions, covers part of the same ground. The book was
inspired by a case on the subject in which the author had been
concerned. He explains the law and practice, indicates some
of the abuses of the law,? and makes some suggestions for its
reform.? -

In 1737 John Mallory published a book on the writ of quare
impedit.* The first part contains an abridgment of the law.
It deals with rights of patronage, and then describes the plead-
ings and process on the writ. The second part consists mainly
of precedents of pleadings and judgments. The preface con-
tains an argument controverting some of the theories as to the
ecclesiastical jurisdiction and as to other matters which had been
put forward by Bishop Gibson in his Codex Furis Ecclesiastici
Anglicani.® '

" ; 2

S0 AH o 1t 1 s aihie Sas to e & Ackminane ottt and 15
compel him to pay the costs of its reversal ; another, that, if a defendant allows
himself to be outlawed, and then gets released on bail, the plaintiff cannot recover
the costs of the outlawry till he gets judgment in the original action.

? At pp. 91-93. A . '

4 Quare Impedit. In Two Parts. Part I containing an Abridgment of the

Law. . . . Part II containing Precedents of Pleadings.
& Below 608-610. o
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versions of the Latin forms. In 1786 The Pleader's Assistant!
gave a collection of pleadings taken from precedents drawn by
many of the eminent pleaders of the day.? The book begins
with precedents of the common counts, and then goes on to
give precedents for actions on the case, actions of covenant and
debt, demurrers, proceedings in error, indictments, informations,
various pleas, qui tam actions, actions of replevin, trespass, trover
and various writs. The precedents are short and clear ; but the
book is not very well balanced. .

Of the books which give information both as to pleading and
as to procedure, the most elaborate is the Instructor Clericalis,®
which is a new and very much more elaborate edition of a work
bearing the same name, which was published in 1693.4 In this
edition it is a work in six volumes. But it would seem that the
last two volumes, which give precedents of pleading in debt,
detinue, quare impedit, replévin, trespass, trover, and waste, were
the first to be published. They were published in 1722, volumes
two and three were published in 1724, and volumes one and four
in 1727. The first volume gives elementary information as to
practice—the abbreviations and contractions of words, filling
up and suing out writs, drawing up simple pleadings, making
up issues, ingrossing records, entering judgments, suing out
writs of execution, passing fines. - The second volume goes on
to give ““ lessons of a higher form.” After some information as
to actions and declarations in general, it deals with the “ nature
and kind of the several actions on the case.”” & It gives a large
number of precedents, references to other collections of pre-
cedents, and notes as to the law on which the pleading forms
were founded.®* The third volume is mainly composed of pre-
cedents of pleading with some notes as to the rules of pleading.
The fourth volume contains mainly pleas in bar to various
actions,” and a note on the law as to pleas in bar to seven

1 Pleader’s Assistant ; . containing a Select Collection of Precedents of Modern
Pleadings in the courts of King’s Bench Common Pleas, etc. . . . with Forms of
Writs in Several Places : Interspersed with Cursory Observations and Instructions.

? The pleaders named are serjeants Agar, Bootle, Belfield, Sir W. Chapple,
serjeant Draper, Sir J. Darnell, serjeants Eyre, Hawkins, Hussey, Mr. Hardcastle,
Mr. L. Robinson, Sir M. Wright, the late Mr. Warren. '

8 Instructor Clericalis. Directing Clerks in the Present Practice of the Courts
of K:n sl Bench and Common Pleas, by R. G. a Clerk of the Common Pleas.

ol. vi 6o2.

B ¢ After the first process we went on to issue trial and judgment, before we came
to our declarations, yet causa patet, the former was our young clerk’s principal and
common business, and therefore to him most necessary. But now we will look into
lessons of a higher form, and after premising some rules and observations touching
actions and declarations in general, we will g0 on more regularly to show the nature
and kinds of the several actions on the case,” vol. ii 1-2.

% E.g. there are notes on the action of covenant at pp. 355-359, and on the action
of debt at pp. 309-316.

7 Debt, Detinue, quare impedit, replevin, trespass, waste.













THE LITERATURE OF THE COMMON LAW 361

‘an attorney, who can appear by attorney, the attorney’s quali-

fications, his retainer, his power and authority, the determination
of his authonty, his costs and their recovery, offences he may
commit, and his privileges. It is a good summary of the rele-
vant statutes, rules, and cases.

(iii) Criminal Law and Procedure.

The large literature which centred round the justices of the
peace ! necessarily gave much information on this topic, partly
because the criminal jurisdiction of quarter and petty sessions
was extensive, and partly because, at the beginning of the
eighteenth century, much of the work of local government was
carried on under the forms of the criminal law—under the forms
of presentment, indictment, and conviction.? But apart from
this literature, which aims not so much at explaining legal prin-
ciple as of giving practical information to the justices, there
are a certain number of books which were written morc especially
for lawyers, and aim at expounding the principles underlying
this branch of the law. In fact, from the sixteenth to the nine-
teenth centuries the literature of criminal law has maintained
a high standard. Staunford ? in the sixteenth century, Coke*
and Poulton ® and Hale ¢ in the seventeenth century, Hawkins
and Foster ? in the eighteenth century, Stephen in the nineteenth
century, arc a succession of authors whom it would be difficult
to match in any other branch of legal literature. Of Foster I
have already spoken. At this point I must say something first
of Hawkins’s work and of onc or two other less important books
on the substantive law ; secondly of books on procedure; and
thirdly of a book on the principles of punishment, and the prin-
ciples which ought to guide the administration of the criminal
law,

(1) William Hawkins (1673-1746)® was a member of the
Inner Temple. He became a serjeant-at-law in 1723. His
first book was an abridgment of Coke upon Littleton which ran
through many editions,® His great book—d4 Treatise of the
Pleas of the Crown >—was first published in 1716, and later
editions were published in 1724, 1739, 1762, and 1771. It is in
two books, the first of which deals with substantive law, and the
second with procedure. The aim of the treatise, the author tells
us, was

1 Above 332-335. 1 Vol. x 146-151. 3 Vol. v 392.

4 Ibid 469-470. 5 Ibid 39: 393. % Vol. vi 589-590.

? Above 135- * D.N

* He also pubilshed an Ahndg‘ment of his Treatise on criminal law in 1728
and a collection of statutes in 1735; D.N.B.

19 A Treatise of the Pleas of the Crown : or, A system of the Principal Matters
relating to that Subject, digested under their Proper Heads.
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attention in the last years of the eighteenth and the first years
of the nineteenth century ; and it discussed them effectively, be-
cause, as the author says in his closing chapter, he had tried to
establish his principles, not as abstract propositions, “ but
rather as argumentative inferences, interwoven with, and to be
collected from, observations on the penal systems of different
0 ents.”* Thus, after descnbmg the punishment for
gh treason, he condemns it :

Whatever exceeds simple death is mere cruelty. . . . There is no
such thing as vindictive justice ; the idea is shocking. Public utility
is the measure of human pumshment and that utility is proportionate
to the efficacy of the example. But whenever the horror of the crime.
is lost in sympathy with the superfluous sufferings of the criminal, the
example loses its efficacy, and the la.w its reverence.?

Dealing with the complicated mass of statutes which had made
larceny from a house, not amounting to burglary, capital, he
says :

It is a melancholy truth . . . that, exclusive of those who are
obliged by their profession to be conversant in the niceties of the law,
there are not ten subjects in England, who have any clear perception
of the several sanguinary restrictions, to which on this point they are
made liable.?

The conclusion which he draws, that the reform of the English
penal code ‘‘is become an important and almost necessary
work," 4 is irresistible. That reform was, as he said, necessary
in order that ‘ the innocent might be protected from unnecessary
severities, and that the guilty be conducted with certainty to
punishments proportionate to their crimes.” ® The book is a
remarkable precursor of that new era of agitation for the reform
of the law, which, under Bentham’s leadership, was soon to
begin.

(iv) Evidence.

We have seen that, at the beginning of the eighteenth century,
the foundations of the law of evidence had been laid.* Though
at the beginning of the eighteenth century it was then, as it is
now, closely connected with the law of procedure civil and
criminal, it was beginning to emerge as so separate a branch of
the law that, as early as 1717, W. Nelson published a digest of
cases upon it, which reached a third edition in 1739.7 The

1 Atp. 328{znd ed.). 2 At p. 151, 2 At p. 289.

4 At p. 328 5 At p. 331, ® Vol. ix 127-222.

: Law of Evidence ; wherein all the cases that have yet been printed in any of
our Law books or tryals, and that in any wise relate to points of Evidence are col-
lected, and methodically digested under their proper Heads.
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on the land law the most famous is his Treatise of Tenures,
which was first published in 1730 and reached a third edition in
1757. i

We have seen that, at the beginning of the seventeenth
century, Spelman and Zouche had introduced English lawyers .
to the continental learning of ‘ feuds.” * They had shown that
in this continental learning was to be found the explanation of
many of the rules of the land law, which, at first sight, appeared
to be arbitrary and unreasonable. This line of thought was kept

alive by the school of historical lawyers which flourished in the

seventeenth ® and eighteenth centuries.* In 1730 some of its
results were lucidly summed up by Martin Wright, who became
a baron of the Exchequer in 1739, and a judge of the court of
King’s Bench in 1740.5* His Introduction to the Law of Tenures,
which was first published in 1730 and reached a third edition in
1768, was designed to show ‘‘ the original, the establishment,
and the nature of tenures.” ¢ The book explains so much of the
continental learning of feuds as was necessary to explain the
rules of English law as to tenures and their incidents.? It then
considers the question of the date when, and the steps by which,
these tenures and their incidents were introduced into England ; 8
and it goes on to show what parts of these feudal doctrines of
tenures were introduced into the English law, and with what
modifications these doctrines had been received.® Wright ex-
plains from this point of view the free and unfree tenures and
their incidents ; the doctrine of estates, and the manner in which
the word ‘““ fee "’ had come ‘‘ to denote the quantity of estate,
and not the quality or conditions of tenure ’ ; 1° the old restrictions
on alienation ; the rules of descent. :

Gilbert's Treatise of Tenures supplements Wright's book. It

1 A Treatise of Tenures, in Two Parts; containing, I. the Original, Nature, Use,
and Effect of Feudal or Common Law Tenures. II. Of Customary and Copyhold
Tenures, explaining the Nature and Use of Copyholds, and their particular Customs,
with Respect to the Duties of the Lords, Stewards, Tenants, Suitors etc.

#Vol. v 19-20. 3 1bid 402-412; vi 585-590, 596-597, 610-611,
4 Below 403-409. 8 Foss, Judges viii 177-178.
¢ Introduction. ? Chap. i. 8 Chap. ii.

* Chap. iii ; Wright very truly points out at the beginning of this chapter that,
*“ though our doctrine of tenures may not exactly tally with any particular system
of feu(fs. they are nevertheless of a feudal nature, as well as original : for though
there may be many particularities in our law of tenures, that can hardly be accounted
for on strict feudal principles ; yet they will in no degree affect the truth of this pro-
position, if it be considered, that the feudal policy did not at once prevail in the
several parts of Europe, by a conquering power, or in a legislative uniform manner,
but that it obtaining as a mere policy, and as such, gradually spreading itself over
the Western parts of the World, was variously received, every nation so modelling
it, as to preserve its principal aim, and at the same time to make it conform as far
as possible with the notions of government and conditions of property . . . estab-
lished in each country.”

10 At p. 150 (3rd edition) ; cp. vol. ii 351-352.

VOL. XII.—24
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offered him a silk gown, which he accepted, and was made a
bencher of Lincoln's Inn. He died in the same year.

Besides this edition of Coke upon Littleton he edited Fearne’s
book ;* and in his Reminiscences, and his Horae Furidicae
Subsecivae there are valuable notes upon some of the great law- -
yers: of his day. Moreover, he was all his life actively engaged
in promoting the interests of his co- religionists ; and wrote
much on ‘religious subjects. He also wrote blographical, philo-
logical, and historical works.? The breadth of his literary in-
terests is illustrated by his preface to his edition of Coke upon
Littleton, in which he discusses those reflections of Hotman on
Littleton, which had aroused Coke’s fury,® and contrasts the
works of the foreign feudists with the Enghsh writers on the land
law. :
I think that there is no doubt that this edition of Coke upon
Littleton is Butler's most important legal work. Both he and
Hargrave used the early printed editions and the MSS. to pro-
duce a perfect text ; and they incorporated into their notes the
notes of Hale and Nottingham.* Their own notes show a
complete mastery of all the authorities, medizval and modern,
which have any bearing upon the text of Littleton and Coke,
They show also that the authors, in addition to being great real
property lawyers, are also learned historians of the law. They
are familiar not only with the Year Books and the great mediazval
writers, but also with the modern cases and the works of such
historians as Selden, Spelman, and Madox. Good illustrations
of the important contributions to legal knowledge which they
made are to be found in Butler and Hargrave’s long notes on
feuds,® and in Butler’s notes on conveyances,® and on leading
points in the law of trusts affecting real property.? We have
seen that it was Butler's note on seisin ® which decisively refuted
the theory of seisin which Lord Mansfield had put forward in the
case of Taylor v. Horde.® The book is a testimony to the high
standard of learning and scholarship to which the best lawyers of
this century attained, and to the literary quality of their work,

Charles Fearne (1742 1704),%° like Butler, was one of the great
real property lawyers of this century. His father was the judge
advocate who had presided at the trial of Admiral Byng. He was
a'man of many interests. He dabbled in inventions,* and was

1 Below 374-375- * For the long list of these works see D.N.B.

3 See vol. v 466 n. 4; 10 Co. Rep. Pref xv-xviii.

4 See Hargrave's Preface v-vi, smcl Butler’s Preface xxiii-xxv.

% Note 77 to f. 191a ; above 369, 370. ¢ Note 231 to f. 2714.

7 Note 249 to f. 290é. Note 285 to f. 3305.

® (1757) 1 Burr. 60; vol. vii 44. 10 D.N.B.

& Butier tells us, Reminiscences i 1 18, that * he had obtained a patent for dying

scarlet, and had solicited one for a preparation of porcelain. A friend of the Re-
miniscent having communicated to an eminent gun-smith, a project for a musket,
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of the seventeenth and the beginning of the eighteenth centuries,
this agitation bore some fruit in the Acts which established

isters of conveyances in Yorkshire and Middlesex.! But
though the agitation for the establishment of a general register
of conveyances continued, and-though it gave rise to some -
abortive bills,? no general register of conveyances was established.
But the fact that bills were introduced from time to time shows
that the topic was still alive. In these circumstances it is not
surprising to find that it gave rise to a certain amount of litera-
ture, which is not without interest, since it shows that some
lawyers were well aware of some of the weak points of the land
law, and had thought out proposals to remedy them. At the
same time the existing Acts, and the literature on the subject,
show that the lawyers had not as yet accurately distinguished
between a register of titles or conveyances and a register of
charges upon land which may not be discoverable by an exam-
ination of the title-deeds. These two species of registers are
very different ; and the reason why the latter species is necessary
is the absence of a register of titles:?

This springs from the fact that in addition to such charges and en-
cumbrances as may be revealed by an examination of the deeds, there
are a whole series of liabilities, not imposed by any deeds . . . of
which a purchaser may be held to have notice, constructive or other-
wise, and which therefore become binding on him. . . . Land may have
been taken in execution to enforce a judgment debt, or the vendor may
be an undischarged bankrupt. There may be annuities or rent-charges,
deeds of arrangement, many kinds of orders of the Court, statutory
charges, pending actions, easements and other rights affecting the land.
None of these things may appear in the abstract of title presented by
a vendor to a purchaser, yet they may cause the purchaser to be ejected
from the land he has paid for, or, if he remains in possession, thrust
payments or other liabilities on him, of which had he known, he would
not have bought the land.4

The Yorkshire and Middlesex Acts did not distinguish be-
tween these two kinds of registers. They required statutes,
judgments, and recognizances to be registered as well as con-
veyances.® The Act of 1777,% which required the enrolment of
life annuities, was a recognition of the need for a register of the

I Vol. xi 586-587.
. *Tyrrell, in a communication which he made to the Real Property Commission
in 1829, First Report, App. 525, after noticing the proposals at the time of the
Commonwealth for a general register (vol. vi 416), said that bills for this purpose
were brought in in 1663, 1664, 1670, 1677, 1685, 1693, 1604, 1698, 1699, 1734, and
1758 ; the last of these bills was proposed by serjeant Onslow in 1816, but it did
not get a second reading; at diﬂgrent times bills proposing county registries for
Berkshire, Huntingdonshire, Derbyshire, Surrey, and Northumberland failed to pass.

. 3 7. S. Stewart Wallace, the Land Charges Act in Jurisprudence, L.Q.R. xli

176-181. .

4 L.Q.R. xli 176-177. & Vol. xi 587. S Tbid 604-606.
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~ The second of these books was a work on the law of devises.?
We have seen that Gilbert had dealt with this subject ; 2 and
other books on this topic had appeared in the course of this
century. In Powell's book the sub_pect is treated more fully
Mh{t was treated by Gilbert, as is shown by the headings of

senteen chapters.® It was, as it deserved to be, a success-
k, and a third edition was edited by Jarman in 1827
04%@ law of Landlord and Tenant was also the subject of
'several special treatises. Some aspects of this subject had been
dealt with by Gilbert in his books on Distress and Replevin,*
and on Rents.® The most popular of these books was by ]J.
Paul.®* The second edition of his book was published in 1775,
and in 1821 it reached an eleventh edition,

(vi) Commercial Law. ,

We have seen that in the preceding period books on com-
mercial law written by English lawyers for English lawyers had
not yet begun to appear. What books there were were written
cither by merchants or civilians ;7 and the books written by
merchants naturally only dealt with law from the point of view
of mercantile usage, and as one of the many topics upon which
a merchant should inform himself.® ‘- During this period, and even
later, books of this character continued to appear; and I shall
say something of them in the first place. But during the course
of the century, and especially at its close, when the influence of
Lord Mansfield’s great contribution to commercial law had begun
to make itself felt,” books of a modern type written by English
lawyers for English lawyers upon various topics of commercial
law, began to appear. In the second place, therefore, I shall
give some account of these books.

! An Essay upon the Learning of Devises from their Inception by Writing to
their Consummation by the Death of the Devisor.

3 Above 187.

* In substance they are : 1. the power of devising at common law; 2. de\nses
under 32 and 34 Henry VIII 3. interests and estates not coming within these
statutes ; 4. the devising clause of the Statute of Frauds; 5. the devisor; 6. things
devisable ; 7. the devisee ; 8. failure of a devise; 9. uncertainty and repugnancy
:.gﬁnnng on the face of a devise; 10. unceﬂmnty on matters arising dehors the

11, other causes of the failure of a devise; 12. parol declarations and aver-
ments respecting devises ; 13. revocation; 14. repubﬁcnuon. 15. jurisdiction of
&éol:ms as to devises; 16. giving a will in proof at law; 17. proving a will in

ancery.

¢ Above 355, 371. $ Above 370.

® Every Landlord or Tenant his own Lawyer; or, Whole Law respecting
Landlords, Tenants, and Lodgers.

T Vol. v 131-135 ; vol. vi 606.

8 This is the characteristic of Malynes’s book, vol. v 133-134; the standard
edition of his book, supplemented by many other iegnl and commercial tracts, was
published in 1686, 1l:|ulp 132,

® Below 524-542.
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piracy. Dealing with domestic trade, it discusses highways,
canals and railways, fairs and markets hawkers and pedlars,
we:ghts and measures, restraints on tra.de imposed by the pre-
rogative or statute, forestalhng, conspiracies, and other injuries
to trade, rules as to many different manufactures, and the law
of master and servant. Having dealt with these aspects of
trade, a transition is then made to the principles of commercial
law. « First the law of contract is dealt with; then the law as
to agents, factors, and brokers ; partnershlp ; contracts of
manufacture, sale, exchange and loan; suretyship ; stoppage in
transitu ; bailment; the law of merchant shipping; insurance ;
liens ; negotiable instruments. Lastly, an account is given of

law as to the remedies open to an aggrieved person, first for
violations of international law, and then for violations of muni-
cipal law. Under this head the author treats of arbitration,
set off, the statute of limitations, and bankruptcy. The last
volume contains a large collection of precedents applicable to
commercial transactions. Though it is much more definitely
a law book than the treatises of Malynes and Beawes, in the
variety of the information which it gives, it somewhat resembles
them. It can be regarded as a connecting link between these
treatises and books of the modern type. But some time before
its publication these books had, as we shall now see, begun to
make their appearance.

(2) The earliest topic of commercial law upon which books
written by English lawyers for English lawyers began to appear
is the topic of bankruptcy. We have seen that one or two books
on this topic had appeared in the seventeenth century.! In
the eighteenth century the statute law and the case law were
growing in bulk and complexity,? so that there was a demand
for books which would summarize their effect. The following
books are samples of a considerable literature on this topic.

In 1761 a commissioner of bankrupts published in two small
volumes A General System of the Laws concerning Bankrupts.®
It was meant for ‘‘ the practising solicitor.” ¢ and was divided
into two parts. The first and longest part deals in thirty-five
short chapters with the law ; and the second with practical in-
structions for suing out a commission of bankruptcy, together
with precedents of all the formal documents which were required.

1 Vol. 3

2 AOG:I:EGISS Sant(:u? ];F d{:rlfi)w: ::lit::nnng Bmkruptsvatl:o::a‘:;sn?zvery case
that ma{lhappen ather to a Bankrupt, Creditor, or Assignee; with full instructions

ng out a Commission to the making a final Dividend ; together with ap-
proved precedents of Affidavits of Debt, Bond, Petition, Commission, Memoran-
dums, Depositions, Claims, Assignments, Bargain and Sale, Petitions, Orders of
Dividend, Certificate, and whatever else is necessary to be reduced into writing

under a Comnnssuon
4 Preface.
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It is a very slight book of only ninety-three pages, twenty-seven
of which are precedents. A more considerable book was pub-
lished by Mathew Bacon, the author of the Abridgment,!in 1731.2
The author points out that a book on this subject was needed
because the complexities of the law often made a recourse to
arbitration’ desirable, and because, on that account, the judges
sometimes advised litigants to take this course. It is a good
straightforward and up-to-date account of the law. That it was
found to be useful is shown by the fact that it reached a third
edition in-1770. The best book on this subject was published
by Stewart Kyd in 1791.2 It is a learned book, which describes
historically the growth of the rules on this topic from the Year
Books downwards, and discusses intelligently the modern cases
both legal and equitable. The author knows a good deal of
Roman Law, and makes an effective use of some of its rules,
which, he thinks, may have influenced the growth of the parallel
English rules.* He approves of the practice of arbitration be-
cause it enables a decision to be reached without * the unin-
telligible jargon of technical argumentation ”; but only if the
arbitrators are honest men. If they are not, it leads to still
more complicated litigation. On the whole he thinks that it is
chiefly useful in cases which turn on the unravelling of long
and intricate accounts, in cases where the evidence is so un-
certain that it is difficult to arrive at a decision, and in disputes
of a trifling nature.®

Sir William Jones’s Essay on the Law of Bailments, which
was first published in 1781, is, as we might expect from the
unique talents of its author,® one of the most remarkable books
of this period. It is in fact an essay on a particular branch of
English law, in which the author’s knowledge of jurisprudence,
Roman law, Greek law, Mohammedan law, Mosaic law, Hindu
law, and Visigothic law, is applied to elucidate its underlaying
principles. The approach to all branches of law should, he con-
sidered, be jurisprudential;? and, acting on this principle, he

! Above 169. * The Compleat Arbitrator; or the Law of Awards.
* A Treatise of the Law of Awards ; for Kyd see below 400.
¢ Introduction p. 2 ® At pp. 392-393.

_ * For an account of Sir William Jones see vol. xi 220-221 ; Bentham was as
incapable of apprecial:i.n‘gjloncs's scholarship as he was incapable of appreciating
Blackstone’s ; he said of Jones, Works x 121, that he was an * industrious man
with no sort of genius,” who “ went spinning cobwebs out of his own brain and
winding them round the common law ”’; Bentham’s enemies might, with some
justice, have said the same thing of Bentham. :

7 The great system of jurisprudence, like that of the Universe, consists of
many subordinate systems, all of which are connected by nice links and beautiful
de encies ; and each of them, as I have fully persuaded myself, is reducible to
a few plain e/ements, either the wise maxims of national policy and general conveni-
ence, or the positive rules of our forefathers, which are seldom deficient in wisdom
or utility,” at p. 123 (1st ed.).
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of these books is small but discursive. It deals with those who
are born idiots, those who become insane, insane persons with
lucid intervals, and drunkards, with a digression upon the
ish and Roman law as to spendthrifts.! The second of
books is also discursive and anecdotal, and contains some
]l learning as to the meaning of the term bastard and
ent kinds of bastards. It explains the learning of general
 special bastardy, the law as to bastard eigne and mulier
uisne, and gives some information as to divorce in Roman
ind English laws. The law relating to women had been ex-
pounded in books written in the seventeenth century.? Several
books on this topic appeared in this century. There was a book
on husband and wife which was first published in 1700 and
reached a third edition in 17382 It is a clear summary of the
main principles of the law as to marriage, separation and divorce,
he status of the married woman, and the proprietary relations
of husband and wife. A similar book was published in 1732,
and reached a second edition in 1737.4 It covers much the same
ground as the earlier book, and contains also precedents of con-
veyances of the property of married women, and the judgment
of Hyde, J., in the case of Manby v. Scott.* A larger and better
book on this subject appeared in 1777.% It is divided into four
books. The first book deals with the personal status of women,
the law as to marriage, and the law as to the settlement of married
women who are paupers. The second book deals with the pro-
prietary status of spinsters, wives, and widows. The third book
deals with the criminal liabilities of women ; and the fourth
with the law of parent and child and the position of minors.
The book thus covers much ground. - It is clearly written, but
in parts the information given is somewhat slight. A book on
infants was published in 1697, and reached a third edition in
1726.7 There was need for such a book for, as the Preface ex-
plains,

! Under each head the law is stated in numbered propositions styled ** remarks,”
followed by numbered questions and answers.
! Vol. v 396-397 ; vol. vi 606-607.
- * Baron et Feme. A Treatise of Law and Equity concerning Hushands and
ives,
* The Lady’s Law : or a Treatise of Feme Coverts.
5(1663) 1 Lev. 4; 1 Sid. 109.
¢ The Laws respecting Women, as they regard their Natural Rights or their
Connections and Conduct, in which their Interest and Duties as Daughters, Wards,
Heiresses, Spinsters, Sisters, Wives, Widows, Mothers, Legatees, Executrixes etc.
are ascertained and enumerated : also the Obligations of Parent and Child and the
condition of Minors. The whole laid down according to the principles of the
Common and Statute Law, explained by the Practice of the Courts of Law and
Equity, and describing the nature and extent of the Ecclesiastical Jurisdiction.
+ 7 The Infant’s Lawyer : or the Law (Ancient and Modern) relating to Infants.
Tk With an Appendix of Forms of Declarations and Pleadings concerning In-
ants.
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Lamb’s * Old Benchers of the Inner Temple.” ! He was the
fourth son of John Shute, first Viscount Barrington, and held
wvarious offices, sinecure and otherwise. Among the latter were
the offices of Recorder of Bristol and Justice of Chester. He
was an antiquarian rather than a lawyer, and was a fellow and ~
vice-president of the Society of Antiquaries and a fellow of
the Royal Society. Horace Walpole and Peter Pindar made
merry with one of his performances as an antiquary—the dis-
covery of the last old woman who could speak Cornish. But
he was industrious in this capacity, if not judicious, as his
miscellanies show. That he was a man of some capacity the
esteem in which he was held by Dr. Johnson shows. His
friendship with Johnson was brought about by his book on the
statutes, which Johnson so admired that he sought his acquaint-
ance.? There was some reason for this admiration. Barring-
ton had hit upon two ideas which in 1766 were original. One
was that the statute book could be used to illustrate English
history. The other was that the contents of the earlier statutes
could be explained by the contemporary legislation of other
nations. He comments on a large number of the statutes, from
Magna Carta to a statute of 1623, from these points of view;
and, as might be expected from a man of his antiquarian tastes,
his comments are much fuller on the earlier than the later
statutes. But, though he brought together much curious in-
formation as to the laws of England and of other countries,? it
is clear that he was not a profound lawyer. He passes over
such important statutes as Quia Emptores and the Statute of
Uses very lightly. He is sometimes inaccurate;* and his
credulity is shown by his belief in the story that James II's
son was smuggled into the palace in a warming pan.5 But he
sometimes gives us curious pieces of information, e.g. he tells
us that “ a secretary of state, or his officers, claim a fee of two
guineas for an answer to the judge's representation, that a
criminal is a proper object of the King's mercy, upon con-
dition of transportation.” ¢ His criticism of the mode of barring
an entail by common recovery,” and his very true observations on
the confused state of the statute law and his suggestions for a
remedy,® were no doubt the reasons which induced Bentham to
give very exaggerated praise to his book; and to say, very
~ 1 have taken this account of Barrington from Mr. Justice MacKinnon’s
edition of the Old Benchers of the Inner Temple 36-42; see also MacKinnon, the
Murder in the Temple and other Holiday TBEI 81-82.

* Boswell’s Life (ed. Hill) iii 314, cited MacKinnon, op. cit. 40.
iy 3 ’I;lis book, Bentham said with some justice, was “ everything apropos of every-
g'-'Thl.ls at p. 248 he says that Sir Thomas More was the first Chancellor
‘¢ properly qualified by a legal education.”
“Atp. 8. ¢ At p. 104. 7 At pp. 84-8s. ® Vol. xi 308-309.
VOL. XI1.—26
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started by Lambard in Elizabeth's reign,’ maintained in the
first half of the seventeenth century by the group of historians
ggd.uﬂvym who formed the first Antiquarian Society,? and
continued in the latter half of the century by Hale * and Dug-
dale,* did not fail in the eighteenth century.

~ The study of Anglo-Saxon antiquities, which had been be-
‘gun by Lambard and continued by Sommer and Henry Spelman,®
‘was carried on by the learned non-juror George Hickes (1642-
1715), and by David Wilkins (1685-1745). Hickes’'s Thesaurus
and Anglo-Saxon and Moeso-Gothic grammar were indispen-
able aids to all students of the Anglo-Saxon laws.® His work,
Maitland said,” showed that in linguistic science ** Engla.nd
could as yet hold her own.” Wilkins, Professor of Arabic at
Cambridge, and librarian to the archblshop of Canterbury, was
of Prussian descent—his real name was Wilke.®* He produced
the definitive edition of Selden's works, and he carried on Henry
Spelman’s work in two directions. His greatest work, the
Concilia of the English Church, superseded Henry Spelman’s
work on the same subject, and is even now only partially super-
seded by the unfinished work of Haddan and Stubbs. His
edition of the Anglo-Saxon laws incorporated Henry Spelman’s
Codex Legum Veterum. That edition included the collections
of Anglo-Saxon customs which were made after the Conquest *—
the laws of Edward the Confessor, the laws of William I, the
Leges Henrici Primi. More work was done on these and other
sources of the English law of the twelfth and thirteenth cen-
turies by Robert Kelham (1717-1808).2 Kelham practised as
an attorney in the court of King’s Bench till 1792, and compiled
an index to abridgments.’* But his real interest lay in the anti-
quities of English law. He produced an edition of the laws of
William I, a Norman-French dictionary, translations of Britton
and of Sclden’s Dissertatio ad Fletam, and Domesday Book
Illustrated—perhaps the best of the older works on Domesday
Book.* In 1776 the French writer David Houard produced a
collection of some of the authorities upon, and books about,
Anglo-Norman law, from the eleventh to the end of the thir-
teenth centuries.’® In 1777, 1780, and 1781 James Ibbetson, a

! Vol. iv 117 ; vol. v 403.

* Ibid 402; for the first Antiquarian Society and its successor see below 408-409.

* Vol. vl 574:595. . ‘Ibid 595-597. ¥ Vol. v 403, 404.

‘D.N ? Collected Papers iii 454.

* D.N. B Maitland, Collected Papers ii 28 n,, iii 412, 454; Winfield, Chief
Sources of Eng]hh Legal Hlstory 45 g; 320.

? See vol. n 151-154. B.; Winfield, op. cit. 16, 263, 265.

11 Above 167.

12 Gross, Sources and Literature of Engluh Hutory no. 1888.

13 Traités sur les Coummes Anglo-Normandes, qui ont été publiées en Angle-
terre depuis le onzi®me jusqu’au quatorzitme sitcle ; avec des remarques sur les
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since its publication it has been of the first importance to legal
historians. Finance then, as at all periods of our history,
touched many sides of nat:onal life, and was intimately allied
to many branches of law ; and the machinery of taxation and
mtwas then, as always, intimately allied to many of the"
n ions of law and government. The Firma Burgi! was
the last of his works published in his lifetime. It is a book upon
‘the cities, towns and boroughs of England taken from the records.
It was published in 1722, and it reached a second edition in 1726.
His Baronia Anglica was published in 1736, nine years after
his death. It is ‘* a history of land-honours and baronies, and
of tenure in capite, verified by records.” It forms part of his
projected ‘“‘ Feudal History and Costumier of England,” which
he did not live to finish.2 Besides this history, he had projected
also a history of Parliament, and a book on the thedry of cor-
porations, which he did not live to write.?

‘The greatest of these books is his History of the Exchequer,
as an appendix to which he published for the first time the
Dialogus de Scaccario, and settled the question of its authorship.
The History is, as he says, ‘‘ an apparatus towards a History of
the Ancient Law of England ;" * and this statement correctly
describes all his books. The Formulare Anglicanum is, as I have
said, an invaluable apparatus towards the history of conveyancing,
the other three books are an equally invaluable apparatus to-
wards the history of central and local institutions, the history
of feudalism, and the history of the writ-system; and they
also give us information as to ecclesiastical law, the law merchant,
and local customs.®? The use which I have made of all these
books in many different volumes of this History illustrates the
great value of the apparatus which Madox has provided.

The reason why Madox’s works have been and will continue
to be invaluable to all legal and constitutional historians is to be
found in the manner in which he laid their foundations, and
built upon those foundations. He laid his foundations. by
making transcripts from the records of matters relevant to his
subject. He then reviewed them, and plotted out the main
headings. Then he wrote down the relevant authorities under
each head, and from those authorities compiled his text.® He

3 F:rma. Burg'x, or an Historical Essay concerning the Cities, Towns and
Boro\agln . Taken from Records.
face to the Firma Burgi § 3, cited L.Q.R. xxxii 272 n. 2.
Baronia Anglica 125, cited L_Q.R. xxxii 272 n. 2; Firma Burgi 50, cited
L.QR xxxii 278 n. 4. °
‘ The present work may be deemed, not only a history of the Exchequer, but
l.xkewlse an apparatus towards a History of the Ancient Law of England,” History
of the Exchequer, Prefatory Epistle iii.
5 L.Q.R. xxxii 287-288.
'# History of the Exchequer, Prefatory Epistle iv, cited L.Q.R. xxxii 356-3 57
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~since 1707 to discuss historical questions. Madox was elected
a member of this body in 1708.! In 1770 the Society began to
print selections from its papers under the title of Archeologia.?
The two important works which were published at the ex-
pense of the government were Rymer's.® Federa and the Rolls
of Parliament. The publication of a collection of treaties was
due to Lord Somers. Rymer, the editor (1641-1713), had been
a dramatist, a literary critic, and a poet before he had turned to
antiquarian studies. His tract on the-‘‘ Antiquity, Power and
Decay of Parliaments,"” which was published in 1684, showed
that he had definitely turned to the study of constitutional
history ; and in 1692 he was made historiographer to the King.
Therefore, when the publication of this collection of treaties
was undertaken by the government in 1693, Rymer was the
obvious person to be appointed editor. In its compilation he
took as his model Leibnitz's Codex Furis Gentium Diplomaticus.
In spite of difficulties in getting reimbursed for the large sums
which he spent on the work, he printed fifteen volumes between
1704 and 1713 ; and five more volumes were printed after his
death in 1713 by his co-editor Sanderson. The documents con-
tained in these volumes range from 1601 to 1654. The work was
received with enthusiasm both at home and abroad. A second
edition of the first seventeen volumes was issued between 1727
and 1730; and a third edition in ten volumes, which contained
new documents, was issued between 1735 and 1745. Though the
work was originally designed to be a collection of treaties, it is
more than that. Since it ‘‘ contains a vast amount of matter
of interest to the lawyer as well as to the diplomatist, besides
matter which has nothing to do with either,” it has been called
‘ the Bible of antiquaries.”” * The edition of the Rolls of Parlia-
ment, which, as we have seen, was taken in hand by order of
the House of Lords in 1767, is of greater importance to the
legal and constitutional historian. We have seen that this work,
though defective if measured by modern standards of historical
scholarship, has done good service to the study of legal and con-
stitutional history.5
The historians, whose works have just been described, were
not purely legal historians; and some of them were not pro-
fessional lawyers. The number of works devoted to legal
history, or to some branch of legal history, which were written

1 L.Q.R. xxxii 270 and n. 2.

* Cambridge History of English Literature ix 358.

2 For Rymer see the article in the D.N.B.

4 Winfield, Chief Sources of English Legal His 122-123.

®Vol. ii 423; for an account of the editors of this edition and the quality of
their work see Richardson and Sayles, Rotuli Parliamentorum Hactenus Inediti
(C.S. 3rd series) li, xxiii-xxv.
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fact, he did not press the case very hard against the accused who
acquitted.? ,

Reeves wrote many books and pamphlets, some of which
kL ,h? ¢ already noticed.? At this point we are concerned only

NS

s History of English Law.

es's history was, if we except Hale’s incompléte sketch
history of the common law,3 the first general history of
1 law which had ever been written. It was inspired, so
the author tells us, by the closing chapter of Blackstone’s Com-
mentaries—he wished, he said, “ to fill up with some minuteness
the outline there drawn.” ¢ The book is not without merits.
The author gives a careful account of the history of procedure
éjﬁ pleading. As Maitland says:*

He had studied the Year Books patiently, and his exposition of such
part of our legal history as lies in them is intelligent and trustworthy ;
ﬁuﬁ greatly to his credit that, writing in a very dark age (when the
study of records in manuscript had ceased and the publication of records
had not yet begun), he had the courage to combat some venerable or
at least inveterate fables,

Thus, he was sceptical as to the authority of the Mirror of
Justices ;¢ and he alludes to the point, recently taken by Bolland,
that the words of the statute De Donis Condilionalibus are not
wholly consonant with the interpretation which the courts have
put upon'it.” But it must be confessed that the defects of the
book outweigh the merits. First, the book is indescribably dull
—indeed its ‘dullness has probably injured the cause of legal
history as much as the literary style of Blackstone and Mait-
land has helped it forward. Secondly, it is written from purely
legal sources. It is true that Recves had not at his disposal
anything like the material which we have to-day.?

! (1796) 26 S.T. 530; the jury said that the pamphlet was an *“ improper pub-
lication,” but that as there was no seditious intent they returned a verdict of not
guilty ; it was said that this censure was occasioned by one obstinate juryman who
refused to acquit unless the jury would insert it; the other eleven were in favour
of an immediate acquittal, ibid. at pp. 594-505 ; Reeves followed this pamphlet up
by others which he published anonymously in 1799 and 1800.

t Above 350, 391. 3 Vol. vi 585-586.

4 Preface to the first edition. ¢ Collected Papers ii 6.

® Reeves, H.E.L. (ed. 1869) ii 232-238.

7 Ibid 200; cp. vol. iii 114-116.

5% He had not the Placitorum Abbreviatio, nor Palgrave’s Rotuli Curiac
Regzs ; he had no Parliament Rolls, Pipe, Patent, Close, Fine, Charter, Hundred
Rolls, no Proceedings of the King’s Council, no early Chancery Proceedings, not
a cartulary, not a manorial extent, not a manorial roll ; he had not Nichol’s Britton,
nor Pike’s nor Horwood’s Year Books, nor Stubbs’ Select Charters, nor Bigelow’s
Placita Anglo-Normanica,; he had no collection of Anglo-Saxon land books,”
only a very faulty collection of Anglo-Saxon dooms, while the early history of law in
Normandy was utter darkness, '%he easily accessible materials for that part of our
history which lies before Edward I have been multiplied ten-fold, perhaps twenty-
fold; even as to later periods our information has been very largely supplement
Maitland, Collected Papers, ii 9.
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ments of English law as portrayed by English statutes and the
decisions of English courts.

But, in spite of these bad effects, I think that the mainten-
anee«qj the historical tradition has been on the whole beneficial
gp.,thagstudy of legal history. In the first place, the sentence from

North, which I have placed on the title-page of this History,
shows that it has driven into the minds of lawyers, who wish
to be something more than mere practitioners, the fact that they
must study legal history if they wish to attain that mastery of
the law which comes of understanding. In the second place,
the legal historian must, if his work is to be effective, know
modern law. He must know the end of the story in order that
he may detect and emphasise in the early authorities the ideas
which have survived and have influenced the course of legal
development.! A lawyer, for instance, who has this tradition
is a better editor of Year Books than a lawyer or historian who
is a medi@valist and nothing more. So that it can be maintained
that the possession of this historical tradition has gone some way
towards fitting English lawyers to be legal historians. In the
third place, the fact that the English system of case law has
compelled lawyers to go from precedent to precedent means
that they are often obliged to discuss and distinguish cases from
all periods of our legal history. The result is that the reports not
only contain summaries of the history of a point at different
periods, but also the authorities on which those summaries are
based. These summaries, as I can testify from my own ex-
perience, are of the utmost value to the legal historian. It is
true that they are made for a purpose—for the purpose of de-
ciding the issue raised by the pleadings. It is true that they
are sometimes based on false historical traditions. But it is
equally true that they always give the historian a starting-point,
which easily leads him to other authorities, and eventually to
a conclusion as to the true course of historical development.

(x) Students’ Books on English Law, Roman Law, and Legal Theory.

We have seen that, throughout the seventeenth century,
it had been recognized by the writers of books for students that
their legal education was not complete unless, in addition to
English law, they learnt something about Roman law and legal
theory.? This fact had been recognized not only by civil lawyers

14 A thorough training in modern law is almost indispensable for anyone who
wishes to do good work on legal history. In whatever form the historian of law
may give his results to the world . . . he will often have to work from the modem
to the ancient, from the clear to the vague, from the known to the unknown,”
Maitland, Collected Papers i 493.

*Vol. v 16-24, 397-398 ; vol. vi 6o1-602.

VOL. XII.—27
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so eminent a professor as Blackstone, and of avoiding repeating
what he had already said.) He wished, he said, to make his
lectures so far as possible a supplement to the Commentaries.?
He succeeded in his object.® The lectures give a clear and
learned summary of the law; and they were no doubt of con-
siderable service to students. But they lack the grasp of prin-
ciple, the historical sense, and the literary deftness and tact,
which made Blackstone’s Commentaries a classical book. The
fact that he left his book in the form of lectures shows that he
had not spent the time and trouble in revision and rewriting
that Blackstone spent.® In two respects, however, he gives
fuller information than is given by Blackstone in his Com-
mentaries. In the first place, he gives in his second part a whole
lecture on the subject of captures by sea, because he knew of no
book in which this body of doctrine had been ‘ digested into
any methodical order.” * In the second place, we shall see that
Blackstone’s treatment of equity is not very satisfactory.®
Wooddeson, who had had some practice in the court of Chancery,?
gives, in his last six lectures, a useful summary of some of the
rules as to proceedings in equity, injunctions, the specific per-
formance and rescission of contracts, and the administration o
assets.® "

Edward Wynne ? (1734-1784) was the eldest son of William
Wynne, serjeant-at-law.’® He was a member of Jesus College,
Oxford, and a barrister of the Middle Temple. He inherited
the estate of Little Chelsea, where the scene of the three Dialogues
in his Eunomus is laid. Though he was a man of wealth and had
no need to practice, he devoted himself to the study of the law.
His works show that he was a sound lawyer, and a good legal
historian with considerable literary gifts. His collection of
law tracts, which he published in 1765, give the result of his

1 ¢ The publication of those admired Commentaries . . . has assisted the labour
of every student of the law; and I may add . . . that it has perhaps equally in-
cmaseg the difficulties attending the professor’s office. . . . Itis not essye(}or a suc-
cessor . . . to enter more minutely into any legal subject, so as to be intelligible
to a young auditor, without either repeating in a different method and expression,
or else supposing him acquainted with the elementary learning therein contained,’’
Wooddeson, Elements of Jurisprudence 109.

* Ibid 109-110. 3 There was a second edition in 1839.

¢ Below 720-721. ® Wooddeson, Elements of Jurisprudence 112-113.

¢ Below 590-594. 7 Above 420.

¥ Sgshe:mﬁcal View iii 365-539. * D.N.B.

10 Serjeant Wynne was Atterbury’s counsel ; he was accused of having used as
his own the speech that his client was about to make in his defence, Horace Walpole,
Catalogue of Royal and Noble Authors (ed. 1806) iv 137 n. 7, and Letters (ed.
Toynbee) i xliv; he denied this charge and, as he points out, it is for many reasons
inherently improbable, Wynne, Law Tracts 209-219.

11 Their titles are : I Observations on Fitzherbert's Natura Brevium. II En-
quiry concerning the reason of the Distinction the law has made in cases of theft
between things annexed to the freehold, and things severed from it. III Argument
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and common law. The historical part is in substance an abstract
of Hale’s History of the Common law.* Two more considerable
books for students by Giles Jacob are The Student's Companion
(1725) 2 and A Treatise of Law (1721).2 The first of these books
summarizes under alphabetical heads, beginning with “ Actions "’
and ending with “ Writ,”” a few leading facts as to important
legal topics. It contains a short introduction giving advice to
the student as to his plan of study and the books he should read.
The author says that as it was his favourite work * it hath cost
me unusual labour.”” * It had some success, since it reached
a third edition in 1743. The second of these books aims at
giving a general introduction to the common, civil, and canon
laws. It pursues for the most part the alphabetical method.
The first part, which deals with the common law, consists of
128 maxims alphabetically arranged with short notes. It is
followed by a short description of criminal and civil procedure and
of courts of justice, and a slight account of the law of property.
The civil law is dealt with under 117 alphabetical heads, begin-
ning with ““ Accession'’ and ending with “ Wrecks,” and is followed
by some account of the differences between the civil and the
common law under 31 alphabetical heads. The canon law is
dealt with under 41 alphabetical heads. Though the alphabet
is a convenient scheme of arrangement for a practitioners’
book,5 it is wholly unsuited for a student’s book. Such a
mode of presenting the law obviously leads to unintelligent
cramming.

A curious little book entitled Deinology (1780) ® was written
to explain to English barristers the principles of logic and rhe-
toric. The oratory of the English bar is, the author says, ‘ wild
and vicious.” The last part of the book gives some good advice
as to the examination and cross-examination of witnesses.

Books on the Roman civil or canon law. Some of the students’
books on English law explain that English lawyers ought to
acquire some knowledge of the Roman civil and canon laws—
for instance Giles Jacob in the book which I have just described,’
and Wynne in his Eunomus,® made this point. Before they wrote,
Thomas Wood had attempted to supply the needs of students
who wished to acquire this knowledge. In 1704 he published

! For this book see vol. vi 585-587.

? The Student’s Companion : or, Reason of the Law ; containing Readings on
the Common and Statute Laws of this Realm,

3 A Treatise of Laws; or, a general Introduction to the Common, Civil, and
Canon Law.

4 Preface to the second edition. & Above 173-175.

¢ Deinology : or, Union of Reason and Elegance: being Instructions to a
young Barrister. With a Postscript, suggesting some considerations on the ziva
zoce examination of Witnesses at the English Bar. By Hortensius.

7 Above nn. 2 and 3. # Eunomus i 77-85.
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judges like Hardwicke and Mansfield, but also of many other
judges and leading practitioners, was broader and more liberal
than the learning of the leading lawyers of the latter part of the
seventeenth century. This fact is, I think, clear from the reports
of this century. One good illustration is the ‘large amount of
learning drawn from legal and other sources ancient and modern,
foreign and English, which was applied in the case of Omychund
v. Barker ! to determine the question whether the evidence of a
Hindu witness, given under the sanctions prescribed by his

religion, was admissible in an English court.

The fact that the

lawyers of the day were able to appreciate a first-rate piece of
work when they saw it is shown by the immediate acceptance
of Blackstone’s Commentaries as a classic;? and that they
were able to criticize and appraise the qualities of the legal
literature of their own and earlier centuries is shown by the
writings of such men as Hargrave and Butler.

But we must now turn from the consideration of the tools
which the lawyers made and used in the exercise of their pro-
fession, to a consideration of the manner in which these tools
were employed by some of the leading lawyers to apply and

develop the law.

The Chief Fustices and other Lawyers, 1700-1756

The list of the Chief Justices of the courts of King’s Bench
and Common Pleas, and of the Chief Barons of the Exchequer,
during this period, will be found at the foot of this page.®* With
the careers of those of them who became Chancellors, I have

already dealt ;

and I have said something of some of the others

in their capacity of reporters or authors. At this point I pro-
pose, in the first place, to say something of the Chief Justices
of the two Benches, the Chief Barons, and some of the other

notable lawyers ;

1(1744) 1 Atk. 21.

3 King's Bench
John Holt 1689-1710, see

vol. vi 516-522,

Thomas Parker 1710-1718,
John Pratt 1718-1725.
Robert Raymond 1725-1733.
Lord Hardwicke 1733-1737.
William Lee 1737-1754.
Dudley Ryder 1754-1756.

and, in the second place, to say a few words

2 Below 716.

Common Pleas

Thomas Trevor 1701~

1714.
Peter King 1714-1725.
Robert Eyre 1725-
1736.

Thomas Reeve 1736.

John Willes 1737-1760.

Exchequer
Edward Ward 1695-1714.
Samuel Dodd 1714-1716.
Thomas Bury 1716-1722.
James Montague 1722-

1723.
Robert Eyre 1723-1725.
Jeffrey Gilbert 1725-1726.
Thomas Pengelly 1726-

1730.
Jame:i Reynolds 1730-1738.
ohn Comyns 1738-1740.
ward Probyn 1740-1742.
Thomas Parker 1742-1772.
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of murder,! Huggins, who was before the court, was not. He
had not personally directed or aided or abetted or consented to
the duress of the prisoner, which had caused his death; and,
though he might be civilly liable for the acts of his deputy, he
was not criminally liable : 2

It has been settled, that though a sheriff must answer for the offences
of his gaoler civilly . . . yet he is not to answer criminally for the
offences of his under-officer. He is only criminally punishable who
immediately does the act, or permits it to be done.?

In ‘the appeal of murder which was brought by the widow of

Castell against Bambridge, a former warden of the Fleet, and

Corbett a gaoler, for the murder of her husband, by confining

him in a room where he was exposed to the infection of small-
I pox,* Raymond, C.J., gave a lucid direction to the jury as to
- the circumstances in which they might be held to be guilty of
i murder, if their treatment of their prisoners caused the death
of those prisoners;® and on the facts in this case he directed
an acquittal, which the jury obeyed.

We have seen that in the case of R. v. Francklin ® he laid
down the law as to the provinces of the judge and jury on an
indictment for libel, in the same way as Lord Mansfield ; 7 that
in the case of R, v. Curl® he vindicated the claim made by the
court of King's Bench in R. v. Sedley? to be the custos morum,
and, differing from Holt, C.]J.," held that the publication of an
obscene libel was indictable ; 1! and that in R. v. Woolston,* he
held that Christianity was part of the law and was protected by
it. In the case of R. v. Ward'® he held that the forgery of a
writing by which a person might be prejudiced, and therefore
the forgery of a receipt, was punishable as a forgery at common
law—a somewhat questionable proposition historically ; 1 and
in the case of R. v. Crooke '® he decided that, to support an'in-
dictment for forgery under the Act of Elizabeth,!® the intent to
defraud or molest was sufficient, though no one was in fact de-
frauded or molested. In R. v. Cornwall ¥ he and all the judges

1 At p. 1579. * At pp. 1580-1584. 3 At p. 1580.

4(1730) 2 Stra. 854 ; Bambridge had been indicted and acquitted (1729) 17
S.T. 310; the widow thereupon brought an appeal of murder against Bambridge
and Corbett (1730) 17 S.T. 308 ; S.C. 2 Stra. 854 ; for the appeal of murder sce vol.

ii 362-364.
517 S.T. at pp. 452-462. ® (1731) 17 S.T. 626 ; vol. viii 344.
T Vol. x 678. 8 (1727) 2 Stra. 788 ; vol. viii 337.
? (1663) 1 Sid. 168 ; vol. viii 407. 10 R. v. Read (1708) Fort. 8.

11 2 Stra. at p. 790; Fortescue J. dissented on the authority of R. v. Read.

12 (1729) FitzGibbon at p. 65; vol. viii 408.

13 (1724) 2 Ld. Raym. 1461 ; S.C. 2 Stra. 747.

" Vol. iv 501-502 ; it was the Star Chamber which first punished forgery in
general, and here, as in other cases, the King’s Bench took over its jurisdiction.

18 (1731) 2 Stra. go1. 18 5 Elizabeth c. 14. 17 (1731) 2 Stra. 881.
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regarded by his contemporaries as a sound lawyer—more
especially, Burrow tells us, in settlement cases.! :

He presided over the trials of the Jacobite rebels in 1746, at
which important points in the law of treason were resolved.?
But, since Mr. Justice Foster was in the commission, it is prob-
able that the soundness of the legal principles there laid down
was due to him quite as much as to the Chief Justice. In the
case of R. v. Owen ® he laid down the law as the respective pro-
vinces of the judge and jury in prosecutions for libel in the same
way as his predecessor Lord Raymond * and his successor Lord
Mansfield ; 5 but we have seen that young Mr. Pratt, the future
Lord Camden, persuaded the jury to take his view that they were
entitled to return a general verdict, and to find the prisoner not
guilty.® His only other decision in the sphere of criminal law
which is in any way notable, is the case of R. v. Westbeer.?
That case illustrates the arbitrary limitations imposed by law
on the list of things which could be stolen. It was held
that a commission to settle boundaries and the commissioners’
return were not the subject of larceny, because they were con-
cerned with real property. The Chief Justice thought that the
culprit might be guilty of a trespass;® but it was held that he
could not be convicted of a trespass on an indictment for felony,
and probably not at all.? '

One or two of Lee's decisions have some constitutional im-
portance. In the case of Olive v. Ingram 1 he held that a woman
was capable of holding the office of sexton and of voting for a
candidate for that office. It is true that women could not vote
for members of Parliament and coroners; but * this being an
office that did not concern the publick, or the care and inspection

! Burrow tells us that he was cheerful in temper though grave in his aspect ;
and that “ the integrity of his heart and the caution of his determinations are so
ecminent ghnt they probably never will, perhaps never can be exceeded,” Settlement

ases 328. 2 .

218 S.T. %;o seqq.; Foster, Report 1-39; the main points were that a com-
mission in the French army did not entitle the holder, being a British subject, to be
treated as a prisoner of war, R. v. Townley 18 S.T. 348 ; that compulsion, short of
a present fear of death, is no defence, R. v. MacGrowther, ibid at p. 394; thata
Scotsman could be tried in England for a’ treason committed in Eng!and, R. v.
Kinlock, ibid 4o1 ; that the fact that a first jury had been discharged after they
had been charged with the prisoner, in order that a point of law might be argued,
was no bar to a trial by a second jury, R. v. Kinlock, ibid 405-415—Wright J.
dissenting.

3 (1752) 18 S.T. at p. 1228, ¢ Above 439. 8 Vol. x 676-680.

¢ Ibid 480-481. 7 (1740) 2 Stra. 1133. 8 Ibid at p. 1137.

?“ It was insisted that by this means a defendant is deprived of many ad-
vantages ; if he was indicted properly, he might have counsel, a copy of his indict-
ment and a special jury. . . . Besides now felonice is struck out, where there is any
breach of the peace, for the verdict doth not find the taking was vf ef armis. Et per
Curiam, the prisoner must be discharged ; in the cases cited pro Rege the Judges
appear to be transported with zeal too far,” ibid.

10 (1730) 2 Stra. 1114. '
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property, cases connected with this branch of the law were one
of the most important branches of its jurisdiction. This fact
is brought out by some of the decisions of Willes, C.J. In the
case of Eaton v. Southby * he pointed out that the distinction be-
tween a real and a personal action depended, not on the nature
of the defence, but on the question whether anything real could
be recovered by the action; and that therefore the action of
replevin was not a real action.? We have seen that in the case
of Dormer v. Parkhurst ® he held that a remainder to trustees to
preserve contingent remainders was a vested remainder, and so
was effectual to prevent the destruction of contingent remainders
by the tenant for life and the vested remainderman, as well as
by the forfeiture or merger of the preceding estate of freehold.
In the case of Chatwode v. Crew * he restated the old rules that
there could be no court baron in a manor unless there were at
least two freehold tenants holding of the lord of the manor, and
that the lord could not convey land in fee simple to be held of
himself at the present day. In the cases of Milburn v. Salkeld ®
and Wilkinson v. Tranmarr ¢ he considered in some detail the
nature and operation of the covenant to stand seised. In the
latter case he held that a deed of release which was void, be-
cause it attempted to convey a freehold in futuro, could be
construed as a covenant to stand seised, and ought to be so
construed, in order to give effect to the intentions of the parties ?
—a principle which has been approved of in a modern case.®
In the case of Cowper v. Verney® he made it clear that tenants
for life who had a power to lease must follow strictly the terms
of the power—otherwise their leases would be void. There are
several cases in which the nature of such incorporeal things as
rights of way, tolls,!! ferries,'® rights of common,*®and rights to
fish ** are elucidated. In the last cited case a clear distinction

1 (1738) Willes 131. ¢

e I? the nature of the defence would make a difference, actions of trespass
wherein the title of land is brought in question by the plea, and actions of debt for
rent wherein the title of land may come in question . . . must be considered
real actions ; which yet would be most absurd,” at p. 134.

3 (1741) Willes 327 ; vol. vii 112-113.

4 (1746) Willes 614 ; vol. i 182-184.

5 (1755) Willes 673. 8 (1757) Willes 682.

? “ In the case of Crossiing v. Scudamore (2 Lev. 9; 1 Ventr. 137; and 1 Mod.
175) Lord Ch., J. Hale cites the opinion of Lord Hobart in fo. 277 and declares him-
self to be of the same opinion, that the judges ought to be curious and subtle (Lord
Hobart used the word astuti) to invent reasons and means to make acts effectual
according to the just intent of the parties,” at p. 634.

8 [n re Johnston, Foreign Patents Co. [1904] 2 Ch. at p. 247.

¥ (1739) Willes 169. 10 Chichester v. Lethg idge (1738) Willes 71.

11 Mayor of Nottingham v, Lambert (1738) ibid 111.

12 Blissett v. Hart (1744) Willes 508.

13 Bennett v. Reeve (1740) Willes 227.

4 Ward v. Creswell (1741) Willes 265.
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was no answer to an action on a covenant to keep it and leave
it in repair. The question of what contracts came within the
usury Acts was considered in the case of Grant v. Gordon.* It
was held that a contract not to sue for a debt in consideration
of a lump sum did not come within these Acts. In the case
of Viscount Falkland v. Phipps? it was held that, after the
union with Scotland, peers of Scotland could bring an’action of
scandalum magnatum.® As in the other courts of law,* the
disabilities with respect to the ownership of real property in-
flicted on Roman Catholics, gave rise to litigation ; 3 and specu-
lations in South Sea stock gave rise to one or two cases on the
equity side of the court.® Some of the cases in which a writ
of prohibition was applied for to the ecclesiastical courts 7 or
the court of Admiralty,® raised questions as to the extent of the
jurisdiction of those courts, and sometimes involved a consider-
ation of the law applicable to the case.

Most of the leading lawyers of the day rose to be law officers
of the Crown and the heads of the courts of law and equity.
But there are one or two who, though they rose to be law officers,
never reached the bench. Sir John Hawles (1645-1716)° was
solicitor-general 1695-1702. He was a sturdy Whig, and after
he ceased to be solicitor-general, he continued to sit in Parlia-
ment, and was one of the managers of Sacheverell's impeach-
ment. Besides writing a comment on some of the notable
trials of Charles II and James II's reigns,® he wrote popular
accounts of the grand jury and the petty jury in the form of
dialogues between a barrister and a juryman.!* Though weak in
their history, they give a clear'description of the jury's rights
and duties, and good advice as to the conduct of jurymen. They

! (1735) 2 Comyns §83. . * (1734) 2 Comyns 436.

3 For this action see vol. iii 409-410. ¢ Above 450.

® Jones v. Meredith (1726) 2 Comyns 661.

¢ Awbrey v. Fitzhught (1721) Bun. 84; Cappur v. Harris (1723) ibid 135;
Anstruther v. Christie (1724) ibid 178.

7E.g. Rebow v. Bickerton 1721{ Bun. 81—a prohibition to the ecclesiastical
court to prevent it deciding whether a lighthouse was liable to a church rate ; Butler
v. Gastrell (1723) ibid 145—application for a prohibition to the ecclesiastical court
which involved a consideration of the question of a marriage within the prohibited
degrees ; Ferguson v. Cuthbert (1728) ibid 260, and Head v. Winton (1731) ibid
312—applications for a prohibition to prevent the ecclesiastical court hearing an
action for slander. :

8 Minnett v. Robinson (1722) Bun. 121—prohibition in respect of an action for
a mariner’s wages refused.

:.I%.N.B.

emarks upon the Tryals of E. Fitzharris, S. College, Count Koningsmark,

Skic Lord Russtl(a€So): v : . g

11 The Englishman’s Right; a Dialogue between a Barrister-at-Law and a
Juryman ; plainl setting forth, I the Antiquity ; II the excellent designed use;
111 the Office and just privileges of Juries s:&&:} ; The Grand-Jury-Man’s Oath and
Office explained ; and the Rights of Englishmen asserted. A dialogue between a
Barrister-at-Law, and a Grand-Jury-Man (1680).
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colonies were developing, and industry and commerce were ex-
panding. These developments and expansions were giving rise
to new problems, which called for new developments in the law,
and a new intellectual approach by the lawyers. It was for-
tunate for the common law that in 1756 the new Chief Justice
of the King’s Bench was a man who was not only the greatest
lawyer of the century, but also a legal statesman, who was fully
cognizant of the need to infuse new ideas into the adminis-
tration and principles of the common law, if it was to remain
adequate to solve the new problems which changing commercial
and industrial conditions were setting to it; and it was fortunate
for the common law that he held office for almost thirty-two
years. Lord Mansfield, because he was familiar with other
systems of law besides English law, was able to apply to its prin-
ciples a criticism which was at once learned and detached. His
extensive practice had made him as great an equity as a common
lawyer; and he was impressed with the capacity for expansion
which equity was showing, and convinced of the need to import
some of its principles into the common law. Because he was
the Chief Justice of a court which exercised a wider jurisdiction
than the other two common law courts, he was able to make his
influence felt throughout the whole sphere of common law juris-
diction. Though, as we shall see, he failed to persuade his con-
temporaries and successors to adopt all his views as to the
manner in which it was possible and desirable to develop certain
of the branches of English law,! and notably his views as to the
relations of law and equity,* he succeeded in putting the com-
mercial law of England on its modern basis; and, what was
equally important, he succeeded in infusing a new spirit into
the common law, substantive and adjective, the influence of
which was felt outside his own court. We shall see that Black-
stone was a friend and an admirer of Mansfield ; and that he
embodied in his Commentaries many of Mansfield’s ideas,® so that
though the Commentaries embody many of the principles which
had been developed in this static period, they also embody some of
those new ideas and some of that new spirit which Mansfield was
infusing into the common law. Of Mansfield’s career, and of the
great work which he and his fellow judges of the court of King’s
Bench did in developing the common law—a work which makes
his tenure of the office of Chief Justice a very distinct and im-
portant period in the history of that law—I must now speak.

! Below 557-559. * Below 585-589. # Below 591-594, 723.
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shows his capacity for writing correct and fluent Latin.! His
verses on the death of George I gained the prize, although his
life-long rival Pitt was one of the competitors.?

Though Murray was educated at Westminster and Oxford,
and learned to speak English correctly, he never lost all traces
of his Scottish accent ; ® and, as we shall see, his study of Scottish
law, necessitated by his retainer in many Scottish appeals, led
him to retain a distinctly Scottish outlook on law, and a marked
bias in favour of Scottish methods of legal reasoning.*

That he would be able to adopt, as he wished, the law as
his profession was by no means certain when he went to Oxford.
Res angusta domi seemed to forbid, and to indicate the church
as a profession, Fortunately for him, and for English law, one
of his friends at Westminster was the son of the first Lord Foley,
who had amassed a fortune by his application of the invention
of the process of using coal to smelt iron. Lord Foley was so
attracted by Murray that he made it financially possible for him
to go to the bar. Murray became a member of Lincoln’s Inn,
April 23, 1724. After taking his B.A. degree in 1727, he took
chambers in Lincoln's Inn 5 and was called to the bar, November
23, 1730. Between the time when he took his degree of B.A. and
his call he had laid the foundations of his legal learning. His
letters to the Duke of Portland show that he had studied in-
tensively both ancient history and the modern history of his own
and foreign nations.® He studied Roman law,” international
law,® and Scots law ;® and the study of Scots law led him to
the Dutch and French authorities upon which the leading
writers on that law relied.® Nor did he neglect the study of
English law. He attended the courts; and, as we have seen,!
he belonged to a students’ debating society at which the students
so carefully got up the cases to be argued, that he said, later in
life, that these arguments had been of use to him in his practice
at the bar, and even after he had become Chief Justice. He
learnt the art of pleading from Denison,'* who afterwards

1 It is printed by Holliday, op. cit. §-8.

* Parts of it are printed by Campbell, op. cit. ii 325.

* In his admission to Oxford his birthplace is set down as Bath; Holliday,
op. cit, 2 tells us that ““ Blackstone is said to have mentioned this curious circum-
stance to the Lord Chief Justice of the King’s Bench, while he had the honor to sit
with him in that court; when Lord Mansfield answered, ‘ that possibly the broad

| pronunciation of the person, who gave in the description, was the origin of the
mistake ’ ”* ; that person was no doubt himself; for to the end he retained traces of
his Scottish pronunciation, see Campbell, op. cit. ii 308.

¢ Below 556-557.

® His first chambers were at 1 Old Square, then called Gatehouse Court, Campbell,
op. cit, ii 326 n. ; later he removed to 5 King’s Bench Walk.

¢ The letters are printed by Holliday, op. cit. 12-23.

7 Below 467. 8 Below 469-470. ® Below 466, 556.

10 Vol. xi 15. 11 Above 86-87. 12 Below 478-479.
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in all debates of consequence he had greatly the advantage over Pitt
in point of argument; and, abuse only excepted, was not much less
inferior in any part of oratory.!

‘Horace Walpole said that he “ convinced the House, and Pitt
too, of his superior abilities”; but “ that Pitt could only
attack, Murray only defend.” He considered his abilities to
be superior to those of Pitt and Fox, but that * he had too much
and too little of the lawyer: he refined too much, and could
wrangle too little for a popular assembly.” # On the other hand,
his speech in the House of Lords in 1758 on the Habeas Corpus
Bill aroused his enthusiasm :

He spoke for two hours and a half : his voice and manner composed
of harmonious solemnity, were the least graces of his speech. I am not
averse to own that I never heard so much argument, so much sense, so
much oratory united. His deviations into the abstruse minutiz of
the law served but as a foil to the luminous parts of the oration. Per-
haps it was the only speech, that, in my time at least, had real efiect ;
that is it convinced many persons.?

Murray’s rising reputation was regarded by some with
jealousy ; and the unpopularity of the Scotch, more especially
after the rebellion of 1745, and the fact that his elder brother
was a Jacobite in the service of the Pretender, gave his enemies
an easy handle against him. The accusation that he was a
Jacobite had been made in 1746 in a poem called ‘“ The Pro-
cessionade.” * It was revived in 1753 by a tale told after dinner
by Fawcet, the recorder of Newcastle, to the effect that Johnson,
the bishop of Gloucester, Stone, the tutor to the future George
III, and Murray had frequently in their youth drunk the health
of the Pretender at the house of Vernon, a draper in Cheapside,
to whom the Vernon family estate had descended. This tale
was communicated to Pelham by a foolish peer, Lord Ravens-
worth, who had been present at the dinner. George II very
sensibly treated the story with contempt; but the opponents
of the government made the most of it; and Stone insisted on
an investigation. The matter was referred to the Privy Council,
which reported that there was no foundation for the charge.®
An unsuccessful attempt was made to revive the matter in the
House of Lords, and the matter dropped. But the space given
to it by the memoir writers shows that it made no small stir; ¢

1 Memoirs 53. * Memoirs of George II’s Reign i 4g0.

2 Tbid ii 301. 4 Memoirs of the Marquis of Rockingham i 161.

& Horace Walpole says that, at the hearing “ Stone and Murray took their
Bible on their innocence, and the latter made a fine speech into the bargain,” Letters
(ed. Toynbee) iii 146.

® Dodington, Diary 144-148, 152-156; Walpole, Memoirs of George II’s
Reign i 266-290.
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Bench in 1765, and held this office till his death in 1778. He is
said to have been friendly to those he liked, but rather rough
in his manriers ; ? and he was accused of having been bribed by
a gift of lottery tickets to concur in the decision reversing Wilkes’s
outlawry. He took no notice of the charge; and, when up-
braided for such conduct, he is said to have replied that he had
as good a right to sell his tickets as his brother Willes. That he
was a good lawyer his' well-reasoned ]udgment in Millar v.
Taylor * shows. He discusses the question on principle, and
parts of his judgment have a distinctly jurisprudential flavour.
He agreed with Mansfield that moral obligation was a consider-
ation for a contract ; ® and Mansfield in the case of Whitfield v.
Lord Le Despencer expressed his appreciation of his abilities.*

James Hewitt 5 is perhaps the least remarkable of the puisne
judges of the court during this period. He began as an attorney,
became a barrister, and attained the rank of King's serjeant,
He was made a judge of the King's Bench, November 6, 1766,
but he only held this office for a little over a year. He was made
Lord Chancellor of Ireland and an Irish peer with the title of
Lord Lifford, on January 9, 1768. He held this post with credit
till his death on April 28, 1789.% Blackstone was a puisne judge
of the court for too short a period to make his influence felt. It
was in the court of Common Pleas that he made his judicial
career.” Of the other puisne judges perhaps the least remarkable
was Nash Grose,® who was a judge of the court from 1787 to
1813. He was a sound lawyer who, as a general rule, expressed
his opinions shortly and clearly—a good example is his short
judgment in the case of Lickbarrow v. Mason.® His judgment
in the case of Farr v. Newman ¥ is the most elaborate of his
efforts, in which he succeeded in proving that a testator’s goods
in the hands of his executor cannot be taken in execution for
the executor's own debt. His mind had a strain of legal con-
servatism, which is illustrated by his dissenting judgments, in
the cases of Pasley v. Freeman '* and Read v. Brookman,'* and his
statement, in the case of Leame v. Bray,*® of the rule of absolute
liability for trespass.

1 J. Cradock, Memoirs i 85. 2 (1769) 4 Bnrr at pp 2335-2354.

* Trueman v. Fenton (1777) 2 Cowp. at p. 549 ; vol. viii 26-27.

4 “From the nature and importance of I.Yw question, I was desirous of having
the opinion of Mr. Justice Aston, whose loss cannot be too much lamented : we had
the advantage of his assistance ; for a note of what passed was read over to him,
and he was entirely of the same op:mon ’ (1778) 2 Cowp. at p. 763.

® Foss, Judges viii 308-310; D.N.B.

¢ e was the first Lord Clm.ncel!or of lrel:md whose judgments have been pre-
served, D.N.B.

7 Below 707. 8 Foss, _]udges viii 300-301.

® (1787) 2 T.R. at p. 76. 10 (1792) 4 T.R. at pp. 626-634 ; below 490.

11 (1789) 3 T.R. at pp. 52-56. a8 Ib:d 161-162 ; vol. vii 347.

13 (1803) 3 East at p. 600; vol. viii 454.
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before we adopt the doctrines of courts of equity, we must see that
we do not act in violation of settled rules of law, and that we have
the power of following up the relief given by a court of equity to that
extent, which makes their proceedings just and reasonable.?

Kenyon, who was opposed to Mansfield’s and Buller's bias in
favour of taking equitable considerations into account in ar-
riving at decisions upon legal rights,? after showing that the law
recognized the distinction between property held by an executor
in his own right and in his representative capacity, said that he
was ‘‘ not prepared to exclude from his consideration the de-
cisions in courts of equity."” ?

It was upon questions of commercial law that some of Buller’s
most elaborate judgments were given. In the case of Le Caux v.
Eden * his judgment contains an account of the scope of the
prize jurisdiction of the Admiralty, which won the approval of
Mansficld,® and was the best exposition of the law till Mans-
field’s more elaborate survey, in the following year, in the case
of Lindo v. Rodney.® In the case of Tindal v. Brown 7 he laid
down the rule that the question of what is reasonable notice of
the dishonour of a bill or note is a question of law. * The
numerous cases on this subject,”” he said,® *‘ reflect great dis-
credit on the courts of Westminster. They do infinite mischief
in the mercantile world ; and this evil can only be remedied .
by considering the reasonableness of time as a question of law
and not of fact.” In the case of Caldwell v. Ball® he gave a
useful description of the nature of a bill of lading ;¥ and in the
case of Turner v. Winter ' he laid it down that though the court
ought to help a fair patent, if the specification was ambiguous
or misleading ‘‘ the court ought. to look with a very watchful
eye to prevent any imposition on the public.”!?

His most important contribution to commercial law was
his settlement, in the case of Lickbarrow v. Mason, of the rule
that though a consignor may stop % (ransilu against a bank-
rupt consignee, he cannot stop against a person to whom the
bill of lading has been bona fide assigned by that consignee.
That case had a very chequered history. The law was laid down

L At p, 637; we shall see, below 596-599, that the fact that a court of law had

not got power was one of the main objections to Mansfield’s attempt to give
effect to equitable rights in his court.
* Below 588-5809. 3 At p. 650. 3
¢ (1781) 2 Dougl. at pp. 602-613. 5 2 Dougl at p. 614.
¢ (1782) 2 Dougl. 613-620. 7 (1786) 1 T.Ig. 167.
5 At 6:. 169 ; cp. Bills of Exchange Act 1882 45, 46 Victoria c. 61 § 49 (12).
* (1786) 1 T.R. 205.

1041t is an acknowledgment under the hand of the captain, that he has received
such goods, which he undertakes to deliver to the person named in that bill of lading.
It is assignable in its nature ; and by indorsement the property is vested in the
assignee,” at p. 216.

1 (1787) 1 T.R. 6oz. 12 At p. 606.
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quite through the bar, even to the youngest counsel, before he
would begin again with the seniors.”” * Moreover, for the hear-
ing of important motions, particular days were assigned :

Whereas they used to take their chance of being moved by counsel in
their turn; and thereby were often kept back till the last day of the
term; and then (for want of time) necessarily put off till the next
term, and so on (with good management) from term to term.?

The practice of demanding a view had always been a fruitful
cause of delay,® which had been increased by the construction
put upon statutes of 1707 and 1730.* * There have been in-
stances,” said Mansfield,® ‘“ of great causes put off for years.”
He pointed out that the statutes gave the court power to re-
fuse a view if it did not consider such a course necessary. There-
fore the court made a rule that, on a motion for a view, the
parties were to be heard, and the circumstances of the case were
to be examined, to see if a view was necessary, unless the party
applying for it would consent to terms which would prevent an
unfair use being made of it.* In insurance cases the insured
must bring an action against all the underwriters.” In order
to avoid this delay and expense underwriters sometimes applied
that all the actions but one should be stayed, undertaking to
pay if the plaintiff in the one action succeeded.® But plain-
tiffs did not always consent to this reasonable course.® Mans-
field pointed out that it was a reasonable course to take, and
induced plaintiffs to consent by getting the defendant to under-
take not to file a bill in equity for delay, not to bring a writ of
error, and to produce material books and papers.® ** This
course,’”” says Park, ‘“was found so beneficial to all parties,
that it is now grown into general use; and is called the Con-
solidation Rule,” 12

(ii) Mansfield in many cases so moulded the existing rules of
procedure that they enabled the court not only to decide the case be-
fore the court on its merits, but also to lay down a clear rule for the
decision of similar cases.

When Mansfield became Chief Justice it was the practice,
on the trial of an action, to leave the cases generally to the jury.
Since the verdict was general, it was impossible to ascertain the
grounds upon which it was decided. If a doubt arose, and a

11 Burr. §8. 21 Burr. Pref. v. 3 Vol. iii 624.

44,5Annec. 16 §8; 3 GeorgelIlc. 23 § 14 ; a notion prevailed, says Burrow,
that these statutes made it necessary that ™ six of the first twelve upon the pannel
must view, and oappear at the trial ; if they did not, there could be no trial, and the
cause must go off  ; this supposed rule was made use of to create delays.

5 1 Burr. at p. 254. ¢ Ibid.
? Park, Marine Insurances, Introd. xli.
¢ Ibid. * Ibid 10 Tbid.

1 Tbid xli-xlii ; cp. Fifoot, Lord Mansfield 59-60.
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*‘ a disgrace to the profession and the court.” * It was pointed
out by some of the special pleaders in court that this prolixity
was ‘‘not only unnecessary, but very dangerous, by being
liable to variances and'formal objections.” The court then
gave a ruling as to how a declaration in such an action ought to
be drawn ; and -

Lord Mansfield desired the bar to take a note of this, and waited till
several gentlemen made a memorandum ; and gave notice, that the
court would animadvert upon any future instance of putting parties
to the enormous expense of setting out deeds at length, or superfluous
parts of them.? yd

In another case he said that if a pleader had unnecessarily set
out a public Act of Parliament in his pleading ** he would hold
him to half a letter.” ® '

~ ‘Mansfield’s efforts to reform some of the rules of procedure
and pleading, in order to expedite the business of the court, and
to enable it'to do substantial justice, had a large measure of
success. At theend of the Hilary Term, 1757, Burrow tells us that
** the court was not up till near an hour after midnight ; though
many rules were enlarged, and many long motions adjourned
over till next,term.” * On May 20, 1776, he could say that,
notwithstanding the immense mass of cases which came before
the court, all the business had, with trifling exceptions due'to
special circumstances, been disposed of 5—'‘and' one 'might
speak to the same effect, concerning the last day.of any former
term, for some years backward.” ® ' Mansfield maintained this
standard of efficiency throughout his tenure of office. Erskine
told Campbell that .

in Tord Mansfield’s time, although the King’s Bench .monopolized all
the common law business, the &:ourt often rose at one or two o’clock
—the papers, s}:recm.l 1, crown, and peremptory, being cleared ; -and then
I refresh myself by a drive to my villa at Hampstead.?

1 Dundass v. Lord Weymouth (1777) 2 Cowp. 665i: - :

_ 31bid; cp. Gates v, Carlisle (1761) 1 W.Bl. 270, cited Fifoot, Lord Mansfield
6566 ; in Price v. Fletcher (1778) 2 Cowp. 727 a declaration was referred to the
master to strike out superfluous matter, ‘“ and Lord. Mansfield said, the next in-
stance of the kind that came before the court, he would enquire who drew the de-
claration.”

0a Bagce v. Whitaker (1779) 1 Dougl. at p. 97. 41 Burr. 252.

5 ¢ Notwithstanding this immensity of business, it is notorious, that in con-
sequence of method and a few rules which have been laid down to prevent delay
(even when the parties themselves would willingly consent to it) nothing now hangs
in court. Upon the last day of the very last term, if we exclude such mations of
the term as by the desire of the parties went over of course, as peremptories, there
was not a single matter of any kind that remained undetermined, excepting one case
relating to the proprietary lordship of Maryland, which was professed] postponed
on account of the present situation of America,” 4 Burr. at pp. 2583-2584.

¢ Ibid at p. 2584. ke 7 Lives of the Chief Justices ii 565 note.
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rules of the law of evidence. He restated the rule that opinion
was, generally, not admissible as evidence ;' and he also re-
stated the principal exception to that rule, which admitted the
opinion of experts upon scientific matters, and matters involving
special knowledge. He said : *
In matters of science no other witnesses can be called. An instance
frequently occurs in actions for unskilfully navigating ships. The

stion then depends on the evidence of those who understand such
matters; and when such questions come before me, I always send for
some of the brethren of the Trinity House. . . . Handwriting is proved

every day by opinion.? | !

The rule excluding hearsay was well established.®  But some
of the exceptions to that rule were beginning to emerge. Thus
the cases in which declarations made by deceased persons were
admissible in evidence were beginning to accumulate. There
are decisions as to the admissibility of declarations as to the
cause of the declarant’s death,® of a declaration by a deceased
person that he had forged a will,® of declarations as to matters
of pedigree,” or as to the tenure of land opposed to the tenant’s
interest.® The rule that parol evidence is not admissible to
annul or vary the contents of a written document, but that it
is admissible to prove facts which render that document void
or voidable® was concisely stated by Mansfield in the case of
Pole v. Horrobin : | o

The doctrine is simply this : you shall not by parol evidence impeach
the written agreement on account of the danger of perjury. But when
the agreement is admitted, you may show other circumstances which
make it illegal, but do not contradict the bond.!®

1

But in order to arrive at the right interpretation of a document
evidence as to the knowledge and circumstances of its author,!

1 “ Great stress was laid upon the opinion of the broker. But we all think the
jury ought not to pay the least regard to it. It is mere opinion ; which is not evi-
dence. . . . Itis an opinion which, if rightly formed, could only be drawn from the
same premises from which the court and jury were to determine the cause ;
therefore it is improper and irrelevant in the mouth of a witness,” Carter v. Boehm
{:766)1; Burr. at p. 1918 ; vol. ix 211-212. :

2 Folkes v. Chadd (1782) 3 Dougl. at p.'159; vol. ix 212:

2 As to the proof of handwriting by opinion see ibid 213-214.

4 Ibid 214-219. 5 Wright v. Littler (1761) 3 Burr. at pp. 1252, 1255.
S Ibid at p. 1255. 7 Goodright v. Moss (:7773'2 Cowp. at p. 504.

® Davis v. Pierce (1787) 2 T.R. at p. 55 per Buller J.

® Vol. ix 175-177, 220. 19(1782) 3 Dougl. at p. 95.

11 Cole v. Rawlinson (1702) 1 Salk. 234, cited vol. ix 220; courts of equity in the
eighteenth century went further in this direction than courts of law—sometimes too
far, Thayer, Evidence 429, 431, 434 ; cp. Goodinge v. Goodinge (1749) 1 Ves. Sen.
at pp. 231-232 where Lord Hardwicke rays down the correct rule. Mansfield con-
sidered that the rules of law and equity on such questions of interpretation should
be the same, see Doe v. Laming (1760) 2 Bury, at p. 1108 ; and cp. Evans v. Astley
(1765) 1 W. Bl. at p. 521. o
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a settled principle that all enemy property coming into the
kingdom belongs to the King.?
Criminal Law.

From the point of view of the eighteenth century, Mansfield's
most important contribution to the criminal law was in those
libel cases, which belong as much to constitutional as to criminal
law, in which the question of the powers of the jury to give a
general verdict was at issue.? His final statement of the law
on this matter was his judgment in the Dean of St. Asaph's
Case,® in which he attempted to prove that his view of the powers
of the jury was technically right and politically expedient. We
have seen that neither Parliament nor the experience of posterity
has ratified Mansfield’s views on this matter.* For all that,
his judgment is a great intellectual effort, in which the learning
and experience of a long judicial life is authoritatively summed
up—as Erskine later said, Mansfield treated him ‘‘not with
contempt indeed, for of that his nature was incapable; but he
put me aside with indulgence, as you would do a child while it
is lisping its prattle out of season.” &

There are a number of cases which show that the court
continued to exercise the jurisdiction, which it had taken over
from the Star Chamber, to treat as crimes practices which,
being harmful to the community, amounted to a public mischief.®
In the casc of R. v. Vaughan? Mansfield held that it was a mis-
demeanour to attempt to bribe a privy councillor to procure

the grant of an office; and in the case of R. v. Bembridge® he
held that

where there is a breach of trust, fraud or imposition, in a matter con-
cerning the public, though as between individuals it would only be action-
able, yet as between the King and subject it is indictable.?®

This principle, he pointed out, was as old as the Year Books ; 1
and he deduced from it the rule that

14 If the property appears to be in the Crown, it becomes a case of generosity
whether the Crown will take advantage of that summum jus which undoubtedly
gives all enemies’ property coming into this kingdom to the King, or whether in this,
a case of calamity, it shall be restored to the owner,” 4 Dougl. at p. 274.

* Vol. x 673 seqq.

3 R. v. Shipley (1784) 4 Dougl. at pp. 162-171; vol. x 677-679.

4 Ibid. 693-694. 5 R, v. Paine (1792) 22 S.T. at p. 437.
% Vol. i 504 ; vol. viii 382, 7(1769) 4 Burr. 2494.
® (1783) 3 Dougl. 327. * At p. 332

104 An indictment has been sustained for concealing public money, 27 Ass. pl.
17, though this, as against a private person, would only have been actionable,”
ibid ; the Book of Assizes runs as follows : * Presentum fuit que G de L et un autre
avoient levie c. marcs del conte pour I'array de certain Archiers: queux deniers ne
viendront unque en profit du Roy ete.”

VOL. XIT.—33
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R. v. Pinney,* that a magistrate who negligently fails to take
proper measures to suppress a riot is guilty of a misdemeanour,

The Land Law, Contract, and Tort.

The decisions of the court of King’s Bench during Mansfield’s
tenure of office, left their mark on the Land Law. It is true
that Mansfield’s attempt in the case of Taylor v. Horde,® to re-
form the law as to seisin and disseisin,® and his attempt in the
case of Perrin v. Blake * to reduce the rule in Shelley’s Case to
the level of a rule of construction, failed. But we have seen
that, though those attempts failed, they forecasted correctly
the course taken by the legislative reforms of the following
centuries.® Besides these two famous cases there are others in
which Mansfield’s criticisms of the law, and his suggestions for
reform, have found favour with the Legislature in the nineteenth
and twentieth centuries. Thus he said that the rule that a
devise of land without words of limitation gave only a life estate,
had the effect ““ of defeating the intention of the testator in
almost every case that occurs ”; ¢ he pointed out that the rule
that a devise to a child and his heirs lapsed, if the child died
before the testator, might have a similar effect ; 7 and he criti-
cized the rule, which followed from the nature of a will of realty,?
that if a man devised an estate, and afterwards conveyed it
away, the devise was revoked, although he took it back by the
same instrument or by a declaration of uses.® All of these de-
fects in the law were remedied, in 2 manner which Mansfield would
have approved, by the Wills Act 1837.2° That Act also swept
away some complicated law as to the effect upon a will of the
testator’s marriage and the birth of a child, by enacting that
marriage should in all cases operate as a revocation.* Mans-
field’s view that a will made in contemplation of a marriage
should not be revoked by the marriage,’® has been given effect

1(1832) 3 B. and Ad. 947; vol. x 706.

2 (:757; 1 Burr. 60; vol. vii 55-56. 3 Ibid 43-44-

4 (1770) 4 Burr. 2579 ; Collect, Jurid. i 283 ; vol. iii 109-110.

® Vol. vii 77-78, 79; § 131 of the Law of Property Act, 1925, abolishes the rule
in StlelLl:y's Case. Blight ( oy

veacres v. Blight (1775) 1 Cowp. at p. 355.

? White v. Warner (1781) 3 Dougl. at pp. g-10.

8 Vol. vii 362, 364 n. 8, 365-366 ; below 516 and n. 11.

® Roe v. Griffits (1766) 4 Burr. at p. 1960 ; “ the rule,” said Mansfield, *‘ being
now established, must be adhered to ; although it is not founded upon truly rational
grounds and principles, nor upon the intent, but upon legal niceties and subtilty.”

10 1 Victoria c. 26 §§ 23, 28, 33. 11§ 18.

12 ¢ The testator disposes of a small part of his estate to a charity. Then, in
contemplation of his marriage, he settles 4800 a year upon his intended wife, with
remainder to himself in fee. It is clear that he contemplated the change in his
situation after the will, and provided for it as to his wife; and, with regard to the
children, he may well be disposed to say, I will keep them in my own power,”
Brady v. Cubitt (1778) 1 Dougl. at p. 30.
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it would hardly have been possible to adopt this policy at a time
wher the device of a bet, in the shape of a feigned issue, was
used to settle the facts at issue in a Chancery suit.! Thus in
the case of Earl of March v. Pigot * a bet by two sons on the lives
of their fathers, and in the case of Fones v. Randall® a bet on the
result of an appeal to the House of Lords, were held to be legal
and enforceable contracts. But in the latter case it was said
that if a bet were contrary either to the principles of morality,
or to sound policy, it would not be enforceable.* On the former
principle a bet on the sex of the Chevalier D'Eon,® and on the
latter principle bets between two electors on the result of an
election,® and on the amount of the hop duty,” were held to be
unenforceable. A bet which was a mere disguise for the evasion
of a legal prohibition, such as the prohibition of simony & or
usury,® was void for illegality. But a bet could not be avoided
on the ground that it evaded the usury laws, unless it was proved
that the parties had intended to cloak a loan at excessive in-
terest in the form of a bet.1
. Many branches of the Law of Tort are illustrated by the de-
cisions of Mansfield and his colleagues. We have seen 1 that
the nature of the action of trover was explained in the cases of
Cooper v. Chitty 1* and Hambly v. Trott.*® Though the distinction
between the spheres of trover and trespass is not clearly drawn
in the former case,* the fact that the plaintiff must prove a
right good, not merely as against the defendant, but as against
the whole world, was emphasized.’® In the latter case it was
held that, though the action was an action used to protect pro-
prietary rights, its delictual character was so marked that the
maxim actio personalis moritur cum persona must be applied to
it.2® 1In the case of Rossv. Fohnson1? it was held that, since the
gist of the action was a conversion, it could not be brought for
! Vol. ix 357.
* (1771) 5 Burr. 2802—** It was a contract made at Newmarket, The wager
was originally proposed between I:;:nunfg Mr. Pigot, the present defendant, and young

Mr. Codrington, to run their fathers (to use the phrase of that place), each against
the ot}mr.”} -

3 (1774) 1 Cowp. 37. 4 At p. 309.

® Da Costa v. Jones (1778) 2 Cowp. 729. ;e

® Allen v. Hearn (1785) 1 T.R. 56.

7 Atherfold v. Beard (1788) 2 T.R. 610.

8 As in evasions of simony, when a person who wanted to be made a bishop,
conversing with a person who had most interest at Court upon the subject of a see
that was then vacant, said, * I will bet you so much, naming a considerable sum,
that I have not the bishoprick.” This was a mere colour to disguise what was the
real intention of the party, which was to purchasc it,” Jones v. Randall (1774) 1
Cowp. at p. 39 per Lord Mansfield C.J.

* Button v. Downham (1599) Cro. Eliza. 643.

10 Lamego v. Gould (1759) 2 Burr. 715.

11 Vol. vii 417, 429, 441-442. 12 (1756) 1 Burr, 20, .

13 (1776) 1 Cowp. 371. W Vol, vii 417. 18 Thid 429.

18 Thid 441-442. 17 (1972) 5 Burr. 2825 ; cp. vol. vii 432.
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parties to them in a manner which harmonized with legal prin-
ciples. It was in this way that the incidents of the most im-
portant commercial and maritime contracts were fixed, and the
largest part of the law on these topics was built up. The truth
of this statement is illustrated by a glance at the contribution
made by Mansfield to many different branches of commercial
and maritime law. g

(ii) In considering Mansfield’s contribution to these branches
of the law, I shall consider () commercial law; (b) maritime
law ; (¢) the law of insurance; and (d) the law of bankruptcy.

(@) Apart from the law of insurance, with which I shall deal
separately, the most important topic of Commercial Law was
the law as to negotiable instruments. We have seen that, at
the beginning of the eighteenth century, bills of exchange and
promissory notes were recognized as negotiable instruments,®
that the rights and duties of the parties to these instruments
were beginning to be defined,® and that some of the character-
istics of negotiability were beginning to emerge.® But a large
number of important points still awaited decision. The follow-
ing cases illustrate a few of these points.

The fact that a bona fide holder for value of a negotiable
instrument has a good title, even though he takes it from a
person who has none, is the most important feature of negotia-
bility. This fact had not been firmly grasped in the preceding
period.* That it emerged quite clearly during this period is
shown by the case of Miller v. Race,® which decided that the
bona fide holder of a stolen bank-note had a good title to it
because it was equivalent to money ; ¢ and by the case of Grant
v. Vaughan,” which decided that the bona fide bearer of a bill
made payable to bearer is in the same position as the holder
of a bank-note. ‘‘ Surely,” said Mansfield, in the latter case,®
there can be no doubt as between the man who lost the note (be it acci-’
dentally or carelessly) and a fair purchaser of it for valuable consideration.
This case was determined in the case of Miller v. Race. . . . Whoever

%1::33 a note payable to bearer, expressly promises to pay it to every fair
TET,

It followed that the bona fide holder of a negotiable instrument
is in the same position as the holder of a bank-note or money.

! Vol, viii 151-176. ? Ibid 161-163. 3 Ibid 163-168.

¢ Ibid 165-166. 8 (1758) 1 Burr. 452.

8 % It has been quaintly said * that the reason why money cannot be followed is
because it has no earmark ' ; but this is not true. The true reason is, upon account
of the currency of it: it cannot be recovered after it has passed in currency. So, in
case of money stolen, the true owner cannot recover it, after it has been paid away
fairly and honestly upon a valuable and bona fide consideration : but before money
has passed in currency, an action may be brought for the money itself,” ibid at
PP- 457-458.

7 (1764) 3 Burr. 1516. 8 At p. 1510.
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or reasonable that the plaintiff should recover, have substituted
an artificial test which savours of fiction, for a rational and
straightforward test.! Therefore he would make the essence
of this large group of quasi-contractual obligations, not re-
lationships from which the law will imply a promise, but ‘“ the
idea of unjust benefit.” 2 I do not agree. I think that there
is much to be said for the retention of the idea of a contract
implied by law. First, this idea preserves the historical con-
nection with the form of action by which redress was given in
cases of this kind, and thus ensures a continuous and logical
development of legal doctrine, which helps to give precision to
the law. Secondly, it gives to the notion of quasi-contract
that element of a relationship between the parties, analogous
to a contract, which is wanting to such tests as natural justice
aequum et bonum or unjust benefit. It is true that the judges
take such matters as reasonableness, justice, or public policy
into consideration, when they determine whether or not the law
will imply a promise ; but the fact that they base liability upon
the implication of some sort of relationship between the parties
from which an obligation to pay, analogous to a contractual
obligation, can be inferred, and not upon natural justice
or reasonableness or public policy, gives a definiteness to the
concept of quasi-contractual obligation which distinguishes it
from the concept of delictual obligation.* Thirdly, and conse-
quently, this idea helps to define the sphere of quasi-contractual
obligation. On the one hand, it helps the judges to define more
precisely the cases where an action for money had and received
will lie: on the other hand, it helps them to distinguish more
clearly between a quasi-contractual liability of this kind, and
those wider equitable rules which, though they present some
analogies, rest upon fundamentally different principles. Let
us look at one or two illustrations of the advantages of this
more precise definition.

In the case of Moses v. Macferlan* the vagueness of the
principles stated by Mansfield led him into error. It led him
to hold that the action of indebilatus assumpsit lay to recover
money paid under compulsion of legal process. On sufficient
grounds of public policy Lord Kenyon, C.J., held that the

1 Province of the Law of Tort 140.

3 Tbid 141; Mr. Fifoot is in substantial agreement with this view, Lord
Mansfield 245-249.

3 Professor Winfield admits, Province of the Law of Tort 188, that the difference
between delictual and quasi-contractual duty can be found in the * scope of the
duty.” * In tort it is towards persons generally, in quasi-contract it is towards a

rticular person” ; it is exactly this relationship to a particular person that this
idea of a contract implied by law emphasizes.

4 (1760) 2 Burr. 1005.

VOL. XII.—35
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a conveyance or a contract is made for an illegal purpose, the
conveyor or the contracting party may get a reconveyance or
have the contract set aside, if nothing has been done in further-
ance of that purpose, was an equitable principle,® which was
taken over by the courts of common law.?

These illustrations show that, though Mansfield’s attempt
to create a fusion between the rules of law and equity failed,?
it had some beneficial effects upon the common law, It im-
ported new principles into it, which expanded it and modernized
it. In fact this survey of the contribution made by Mansfield
and the court of King's Bench to the development of the com-
mon law, shows that it was this importation of new principles
into it, which is the distinguishing mark of his work in many
of its departments. As we shall now see, it is this fact which
accounts for the great and lasting influence of that work upon
the future development of the common law.

(4) Mansfield's influence on the future development of the common
law.

The breadth of Mansfield's legal learning, and his perception
of the changing economic conditions of the age, led him to be
more acutely conscious than any other lawyer or statesman of
his day, of the deficiencies of the common law. At the same time
he had all the English lawyer’s traditional reverence for the
common law, all the traditional belief in the need to maintain
its supremacy, and, consequently, all the traditional conscious-
ness of the sanctity and’ responsibility of the judicial office.
Having this consciousness of the deficiencies of the common law,
having the learning and the statesmanship to perceive the
appropriate remedies, and holding this traditional creed, it was
natural that he should think that the best way of adapting the
common law to the needs of a changing age was by means of
the decisions of the courts; and it is not surprising that his
attempt thus to adapt the common law to new needs should
have had a large measure of success. His readiness to import
new ideas was seconded by his skill in adapting them to the
technical environment of the common law, and by an aston-
ishing foresight of the future trend of legal thought. But it
was also natural that, in seeking to accomplish this object, he
should have sometimes disregarded settled principles, have gone
beyond his authorities, and, in effect, have usurped the functions
of the Legislature. That was a fault; but it was a fault on the

! Ward v. Lant (1701) Prec. in Ch. 182 ; Birch v. Blagrave (1755) Ambl. 264.

? Hastelow v. Jackson (1828) 8 B. and C. at p. 226 per Littledale J.; Taylor v.
Bowers (1876) 1 Q.B.D. at pp. 295-296.

* Below 595-601.
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further in the path of legislative reform than Mansfield. Mans-
field, it is true, supported the abolition of the hereditary juris-
dictions in Scotland, Hardwicke's marriage Act, the abolition
of the right of the servants of peers to the protection of the pri-
vilege of Parliament, and the Act for the relief of the Roman
Catholics. But, in general, he opposed legislative changes in
the law. We have seen that in one of his greatest speeches he
opposed the Habeas Corpus Bill of 1758,' and that he opposed
a bill against bribery at elections on the ground that the common
law was sufficient, and that the unnecessary multiplication of
statutes was inexpedient.? When he was solicitor-general he
said in his argument in the case of Omychund v. Barker, that
‘ a statute can seldom take in all cases. Therefore the common
law that works itself pure by rules drawn from the fountain of
justice, is for this reason superior to an Act of Parliament.”
At the very end of his life, in a short memorandum which he
wrote on the suggestion that the jury system should be intro-
duced into Scots law in civil cases, he said : *‘ great alterations
in the course of the administration of justice ought to be sparingly
made, and by degrees, and rather by the Court than the Legis-
lature.” * And then he pointed out that to introduce such
an institution into Scotland, without the safeguards which
accompany it in England, would mean certain failure,5—a view
which in Lord Campbell’s opinion has been proved to be true.®
But he was very ready—more ready than any of the great
lawyers of his day—to reform the law and to adapt it to the
needs of the time through the agency of the courts. 2
Mansfield had, in spite of many temptations to devote him-
self to a political career, remained faithful to the law. He had
an immense reverence for the law, founded upon a thorough
knowledge of all that its impartial and enlightened adminis-
tration means to the state and the individual. Therefore he
had very high ideals as to the duty and conduct of a judge. In
this respect, indeed, he was in line with the tradition of the

1 Above 471. 2 Above 474.

3 (1744) 1 Atk. at p. 33; this statement naturally roused the ire of Bentham,
Works vii 311.

4 Cited Campbell, op. cit. ii 554.

5 A great deal of law and equity in England has arisen to regulate the course
and obviate the inconveniences which attend this mode of trial. It has introduced
a court of equity distinct from a court of law, which never existed in any other
country, ancient or modern ; it has formed a practice by the courts of law them-
selves and by Acts of Parliament, bills of exceptions, special verdicts, attaints,
challenges, new trials, etc. Will you extend by a general reference all the law and
equity now in use in England relative to trials by jury ? the objections are infinite
and obvious. On the other hand, will you specify particularly what their system
should be? the Court of Session and the _Fuesges of England, added together,
would find that a very difficult task,” ibid ii 554.

¢ Ibid ; cp. Sources and Literature of Scots Law (Stair Soc.) i 223-224.
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meaning of the cases to justify his view that a moral obligation
was a sufficient consideration.! We have seen that in the case
of Taylor v. Horde® he gave a definition of seisin and disseisin
which had affinities to the doctrine of Scots law,® but which
was demonstrably not English law.4

Mansfield was also a learned equity lawyer. While he was
a law officer of the Crown he had had the leading practice in
the court of Chancery. We shall see that during the greater
part of the eighteenth century the question of the relations of
law and equity to one another was an open question.® Most
lawyers thought with Hardwicke that law and equity must be
kept distinct and separate, and that the courts of law and the
court of Chancery, though they must work in partnership, must
work each on their separate lines.® On the other hand, Mans-
field and a few other lawyers thought that it would conduce to
the ease of litigants 7 if this separation could so far as possible,
be broken down, and if some sort of fusion between the prin-
ciples of law and equity could be effected. Here again he was
probably influenced to some extent by Scots law, where law and
equity were administered in the same tribunals. In fact we shall
see that the question whether the English system of separate
tribunals, or the Scotch system of identical tribunals, was the
better, had been the subject of a correspondence between Hard-
wicke and Kames, of which Mansfield was probably not unaware.?
Mansfield stated his views on this question in the case of Burgess
v. Wheate® in which, as we shall see, the line of division between
the two schools of thought on this matter was clearly marked ; 1°
and he tried to give effect to it, not only in his treatment of the
law of quasi-contract ! but also in several cases with which I
the Roman law gave no action upon naked pactions . . . to prevent the mistakes
of parties and witnesses in communings ; so now, when writ is so ordinary, we allow
no [irocesses for promises, as a penalty against those who observe not so easy a
method ' ; thus if the agreement was in writing it was actionable, Stair, op. cit.

Bk. I tit. x § 9, even though it was %ratuitous, ibid § 10.

1 Vol. viii 26-29. (1757) 1 Burr. 60; above 515, 553.

3 Mansfield cites Craig, Jus Feudale, Bk. 2, tit. 2; it appears from Craig that
some jurists thought that seisin must be distinguished from investiture, Bk, 2, 2, 6
(Lord Clyde’s Tr. i 372), but others thought that investiture meant delivery of seisin
or possession, and was identical with the actual seisin or possession which accom-
panied it, Bk. 2, 2, 8; Craig appears to favour the latter view, Bk. 2, 2, 11-15;
so that Mansfield was justified in saying (1 Burr. at p. 107) that seisin denoted “ the
completion of that investiture by which the tenant was admitted into the tenure,”
and that disseisin must therefore mean * some way or other turning the tenant
out of his tenure,” see the passage cited vol. vii 43. But it is interesting to note that
Craig has been criticized by Scots lawyers, much as Mansfield was English
lawyers ; it has been said that his ** Jus Feudale is not so much a work of Scots Law
as a legal treatise by a Scots lawyer,” Sources and Literature of Scots Law (Stair
Soc.) i 62, and cp. ibid 33-34, 202-204.

4 Vol. vii 44. 5 Below 584. ¢ Below 584, 596-601.

7 Below 589-590. 8 Above 260, 262; below 600.

? (1757-1759) 1 Eden at pp. z:}i-'qg.

10 Below 585-587. 11 Above 542-547.
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he was a consistent opponent of the coercion of America; he
supported the bill for the relief of the Roman Catholics ; and in
1780 he moved and carried his famous motion that ‘ the in-
fluence of the crown has increased, is increasing and ought to be
diminished.” In 1782 he was made a privy councillor and
raised to the peerage as Baron Ashburton. But though he
would have been a good Lord Chancellor, the King refused to
part with Thurlow; and so he only became Chancellor of the
Duchy of Lancaster, and was granted a pension. He died
in 1783.

Dunning suffered from great physical defects—an ugly
face and figure, and a husky voice.* But his ability overcame
these-defects.? Such was the strength and lucidity of his powers
of reasoning that he was universally acknowledged to be at the
head of the common law and equity bars;?® and, though his
oratory was more suited to the courts than to the House of Com-
mons,* he could adapt himself to his audience, and was one of
the most effective of the opposition speakers. * Since Kenyon,
Sir William Jones, Shelburne, and Burke were all agreed as to
his abilities, and more especially as to his power of correct
reasoning and lucid exposition,® it is a matter for regret that he
never became Lord Chancellor.

James Wallace was called to the bar by Lincoln’s Inn in
1761.7 In 1763 when Wedderburn, contrary to the professional

made his first motion, addressed himself to him, and declared, that in consideration
of the office he had holden, and his high rank in business, he intended for the future
(and thought he should thereby injure no gentleman at the Bar) to call to him next
after the ﬁing's Counsel and Serjeants, and Recorder of London. Mr. Caldecott
and Mr. Coxe, the two senior utter barristers present, very readily assented to it ;
and said they had thought of proposing the same thing themselves,” 5 Burr. 2586.

14 Never perhaps did nature enclose a more illuminated mind in a body of
meaner and more abject appearance. It is difficult to do justice to the peculiar
species of ugliness which characterized his person and figure, although he did not
labour under any absolute deformity of shape or limb. . . . Even his voice was so
husky and choked with phlegm that it refused utterance to the sentiments which
were'c}it::itgted by his superior intelligence,” Wraxall, op. cit. ii 39.

3¢ His professional knowledge was universally acknowledged. All parties
allowed him to be at the head of the bar. . . . The only doubt was whether he ex-
celled most at Equity or Common Law. There was none as to anybody’s coming
up to him in either,” Shelburne’s account of Dunning, Fitzmaurice, Life of Shelburne
(2nd ed.), ii 319.

4 Wraxall, op. cit. ii 39-40.

5 ¢ His speeches at the bar were sometimes long (in Parliament he was always
short), and tried the attention of his hearers, in an age indisposed to close investiga-
tion of any sort. . . . It was no want of neatness nor of wit, two qualities which he
possessed in such a superior degree that upon many occasions they appeared to be
his strength,” Fitzmaurice, op. cit. ii 318.

¢  He could not pass a link in the chain, and had such a faculty of arrangement
that he would take an absolute chaos of matter, and return it to you in an instant
so clear and distinct, as of itself to present a proper judgment without need of dis-
cussion,” ibid. .

7 Black Books of Lincoln’s Inn iii 372.
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borough,! is a fine piece of legal reasoning, which found favour
with Cockburn, C.]J., in the nineteenth century.?

We have more elaborate reports of his decisions as Chief
Justice than of his decisions as Chief Baron. In the elaborate
opinion which he gave to the House of Lords in the case of
Gibson v. Hunter ® he explained the meaning of a demurrer to
evidence, and the conditions under which this semi-obsolete
proceeding was available.* His judgment in the case of Master
v. Miller,® as to the effect of an alteration in a bill of exchange
upon its validity, has always been accepted as sound law ; and
his dissenting judgment in the case of Phillips v. Hunter ® is a
powerful argument upon a topic of private international law
upon which there was then little authority. His decision in the
case of Nicholson v. Chapman,? that one who preserves another’s
property without being requested to do so, has no lien upon it,
has been accepted by the House of Lords. Though his decision
in the case of Waugh v. Carver® that profit-sharing connotes
partnership is no longer law, it was regarded as sound law till
the decision of the House of Lords in the case of Cox v. Hickman.?
Similarly, though his decision in the case of Bush v. Steinman,
to the effect that an employer is liable for the torts of an inde-
pendent contractor, is overruled, it must be remembered that
the case was one of first impression, and that Eyre had consider-
able doubts as to its correctness.?* His decision in the case
of Dovaston v. Payne** though it turned on a point of pleading,
has been accepted as a leading case upon the rights of the public
and ‘the owners of the soil over a common highway.!®* As a
judge in criminal cases his ability was shown by his conduct of
the trials of Hardy, Horne Tooke, and Thelwall for high treason.

These trials lasted fourteen days, and throughout them he acted with
the greatest patience and impartiality. . . . In his summing up of the
evidence in the different cases he carefully described the principles of

1 Vol. x 385 ; above 511.
? Dawkins v. Lord Paulet (1869) L.R. 5 Q.B. at p. 103.
%793) 2 H. Bl at pp. 205-209.
ortlusproceedmgscevol i1 639 ; vol. ix 298-299; Eyre C.J. said, 2 H. Bl
at p. 209, ““ after this explanation of the doctrine of demurrers to endence, I have
very confident expectations that a demurrer like the present will never hereafter
find its way into this House.”
s {1733) ‘g H. Bl at pp. 143-144 ; cp. Suffell v. Bank of England (1882) 9 Q.B.D.
-561.
E(1795) 2 H. Bl at pp. 409-418; cp. Cheshire, Private International Law

7 (1793} 2 H. Bl at pp. 257-259 ; cp. Aitchison v. Lohre (1879) 4 A. C. at p. 760
per Lord Blackburn.

¢ (1793) 2 H. Bl. at pp. 245-247.

® (1860) 8 H.L.C. 268 ; Lindley, Law of Partnership (Sth ed.) 54.

10 (1799) 1 B. and P. 404 11 Vol. viii 479-480.

12 (1795) 2 H. BL at p. 529. 13 2 §.L.C. (10th ed.) 161.
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- In London his chief practice was in the court of Chancery

and in Scottish appeals; and-in 1769 he won great fame by his
speech in the great Douglas cause. But it was to politics rather
than to the law that he owed the position which he had already
attained ; and then and throughout his life it was to politics
that he looked for the fulfilment of his ambition to reach the
highest place in the legal profession. When Bute retired, he
executed the first of his many political tergiversations by be-
coming a defender of Wilkes and the Americans, and the sup-
porter of the rights of juries in prosecutions for libel. This
change in his political allegiance involved the surrender of his
seat. But Clive, who was a friend of his younger brother in
India,’ and whom he afterwards ably defended in the House of
Commons,? not only found him a seat at Bishop’s Castle, but
presented him with a mansion at Mitcham.

Wedderburn had shown himself to be one of the ablest
advocates of the day, both in the courts and in the House of
Commons ; and he was soon to show that he was able to make
himself persona grata at court.®* But he ever kept his own
advancement steadily in view ; and, though he fought with all
his strength and skill in the courts for the cause for which he was
retained, and in the House of Commons for the cause to which
he had attached himself, he always maintained the attitude
of the advocate. As Junius truly said * he never threw away
the scabbard nor ever went upon a forlorn hope.” He “always
treated the King's servants as men, with whom, some time or
other, he might possibly be in friendship.” ¢ Seeing no chance
of promotion from his present political connection, he executed
the second of his tergiversations, and in January 1771 accepted
the office of solicitor-general. Such was his skill in debate that,
in spite of his treachery, he recovered his position in the House
of Commons;® and, together with Thurlow, the attorney-
general, was the most effective defender of the policy of the
King and Lord North.®* It was while he was solicitor-general

! Townsend, Twelve Eminent Judges i 163.

? Ibid 178-179 ; Lecky, History of England iv 284.

* Wraxall, Historical Memoirs ii 57 says, ‘‘ no man in public life possessed more
versatility of talents, or abilities better adapted to every situation. He proved him-
self as refined a courtier at St. James’s as he was an able lawyer at Westminster.
His defence of Lord Clive when under accusation before the House of Commons
. . . augmented Wedderburn’s legal as well as parliamentary reputation. It had
been perpetually progressive since that time, and rendered him, whether as a member
<l)f the L]fewer or of the Upper House, one of the most distinguished ornaments of the

ong robe.”
g‘ Letter lix.

® Junius, writing in April 1771, Letter xliv, says, *“ yet we have seen him in the
house of commons overwhelmed with confusion, and almost bereft of his faculties.”

¢ Gibbon says: ‘' the cause of the government was ably vindicated by Lord
North. . . . He was seated on the Treasury bench between his Attorney and
























MANSFIELD’S CONTEMPORARIES AND SUCCESSORS 579

culties. His crusade against gambling on one occasion inspired
a caricature by Gilray,! and on another occasion led him into
a controversy with the Prince of Wales; 2 and his abhorrence
of sexual immorality led him, in actions for criminal conver-
sation and seduction, to lay down some very dubious principles
as to power of the court to order a new trial if excessive damages
were given,® and as to the measure of damages in these cases.*
His desire to suppress fraud and chicanery in legal proceedings
led him to bear hardly, and even cruelly, on the attorneys ; ®
and his impatience of ignorance or incompetence sometimes led
him to treat the counsel who practised before him with dis-
courtesy.® Nevertheless he was a popular judge. His prejudices
were to a large extent popular prejudices, so that juries trusted
him, and followed his directions.” Litigants liked him because he
decided cases quickly and soundly. Everyone, from the King
downwards,® respected his honesty and high principles. There
is much truth in the parallel drawn by Townsend between him
and Hale : ®

In sanctity of deportment, unspotted integrity, elaborate diligence, and
legal erudition, Lord Kenyon may not shrink from comparison with
another and greater judge, whose portrait at full length had the place of
honour in his dining room at Gredington, the ever memorable Sir Mathew
Hale. Like that devout chief justice, he never missed attending church
for twenty-six years; equally with that upright, unswerving lawyer,
who owed no man fear or favour, Lord Kenyon was no respecter of
persons, and acted on the principle that a gift perverteth the ways of
judgment. Like his painstaking predecessor, who made the King’'s
Bench an academy for students, he took pride and pleasure in explaining
maxims.of law from the judgment seat. Even in their foibles each
resembled the other. The sight of students in long periwigs, or attornies
with swords, could not have appeared more offensive to Hale, than did
all the fopperies or fashion of attire in the eyes of Kenyon ; nor, when
he first received a lecture from Baxter for dressing himself too meanly,
did he better deserve reproof than his worthy successor. Each was too
ascetic in his habits, and over studious of thrift.

As Chief Justice of the King's Bench Kenyon showed the
same qualities as he had shown as Master of the Rolls >—the

1 G. T. Kenyon, op. cit. 357. * Ibid 357-363.

3 E.g. in the case of Duberly v. Gunning (1792) 4 T.R. 651 he refused to reduce
damages which were obviously, in the circumstances of the case, excessive; cp.
Buller J.’s dissenting judgment ibid at pp. 657-658, which lays down the true prin-
ciple, which was recognized by Lord Ellenborough C.J. in the case of Chambers v.
Caulfield (1805) 6 East at p. 256.

4 See the remarks of Lord Eldon C.J. cited Campbell, Chief Justices iii 68,

® Townsend, op. cit. i 63-65 ; E. B. V. Christian, History of Solicitors 160-162.

§ Campbell, op. cit. iii 45-46, citing the account of Espinasse who had practised
before him. 7 Townsend, 01.;; cit. i 65-66.

8 ¢ During term time Lord Kenyon often occupied a small house at Marshgate,
abutting on Richmond Park, and here the King would come without any notice
and stay for several hours, walking up and down the little garden, chatting with the
Chief Justice,” G. T. Kenyon, op. cit. 282.

* Townsend, op. cit. 1 116-117. 10 Above 328.
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The reasons why Mansfield supported it and tried to enforce
its views, must be sought in the breadth of his legal learning, in
the character of his intellect, and in his desire to modernize and
rationalize the principles and rules of English law. We have
seen that Mansfield was learned in Scots law, Roman law, and
foreign systems of commercial and maritime law, as well as in
English common law and equity.! We have seen, too, that
though he had been educated in England, he had some of those
characteristics of the Scottish intellect, which preferred the
method of deductive rcasoning from general principles, to the
inductive method of building up principles from particular
instances.? It was by this method of reasoning that he had
settled the principles of English commercial and maritime law,
and had modernized and rationalized many of the rules of the
common law. At the same time his extensive Chancery prac-
tice under Hardwicke, whose abilities he greatly admired,® had
impressed upon’ his mind the fact that the principles of equity
were superior to those of the common law in their flexibility
and adaptability to modern needs.* Therefore he considered
that it would be of great service to the common law if some of
these equitable principles could be adopted by, and applied in,
the common law courts. Such a fusion of legal and equitable
principles would, he thought, conduce not only to the ease of
the suitor, but also to the development of legal principles on
sound and rational lines, and to the uniformity of the rules of
English law. Because Mansfield’s views on this matter were
accepted by some of the puisne judges of his court, and because
they were reproduced by Blackstone in his Commentaries, they
created a division of opinion in the profession which was not
finally settled till the decisions of Mansfield's successor, Kenyon.

The first case in which this division of opinion as to the re-
lations of law and equity was clearly marked was the case of
Burgess v. Wheate,® which was before the courts between the
years 1739 and 1750. We have seen that the question in this
case, which brought this division of opinion clearly into view,
was, to use the words of Henley, L. K.,® * whether the cestuy
que trust dying without heirs, the trust is escheated to the crown,
so that the land may be recovered in a court of equity ; or
whether the trustee shall hold the land for his own benefit.”

We have seen that Mansfield held that in such a case the
land subject to the trust escheated, upon the broad principle
that trusts, unlike uses, must be regarded ‘‘ as real estates, as
the real ownership of the land.” ? He said: 8

1 Above 467. 2 Vol. xi 16; above 556.
3 Above 254. * Above 260, 463.
£ (1757-1759) 1 Eden 177. ¢ At p. 239 ; above 301-302.

" At p. 217 ; above 303. ® At pp. 223-224.
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promise to pay.! In the case of Weakly v. Bucknell® he held
that an agreement for a lease was equivalent to a lease, and so
barred the owner's right to bring ejectment. *‘ If the court
were to say this ejectment ought to prevail, it would merely be
for the sake of giving the court of Chancery an opportunity to
undo all again.”" ® In the case of Corbeit v. Poelnitz* he held
that when a married woman had a separate maintenance, and
acted and received credit as a feme sole, she was liable as such.
We have seen that both Mansfield and Buller in such cases as
Moses v. Macferlan,® Clarke v. Shee,® and Straion v. Rastall
attempted to make the action of indebitatus assumpsit perform
some of the functions of a bill in equity.® In the case of Winch
v. Keeley,® Ashhurst, J., said :

It is true that formerly the courts of law did not take notice of an equity
or a trust . . . but of late years it has been found productive of great
expense to send the parties to the other side of the Hall ; wherever this
Court have seen that the justice of the case has been clearly with the
plaintiff, they have not turned him round upon this objection. Then if
this court will take notice of a trust why should they not of an equity ? 1

On these grounds the court proceeded to recognize the purely
equitable title of an assignee of a chose in action. Buller, J.,
was perhaps the most whole-hearted supporter of Mansfield's
views on this question. In his dissenting judgment in the case
of Master v. Miller 1! he said :

If the plaintiff has justice and conscience on his side . . . the plaintiff
shall recover in an action for money had and received. . . . Let us
recollect . . . that not only boni judicis est ampliare jurisdictionem, but
ampliare justiciam : and that the common law of the land is the birth-
right of the subject, under which we are bound to administer him justice
without sending to his writ of subpoena, if he can make that justice

appear.!?

There is no doubt that, if Buller had succeeded Mansfield as
Chief Justice, instead of Kenyon,!® the settlement of the re-
lations of law and equity would have been considerably delayed.

The great arguments in favour of this policy of fusion, or
partial fusion, of the rules of law and equity were the saving of
time and expense to the suitor, and the simplification of the

1 As to this see vol. viii 27-28.

3 (1776) 1 Cowp. 473 ; not followed by Lord Kenyon C.]J. in the case of Doe d.
Coore v. Clare (1788) 2 T.R. 739.

3 1 Cowp. at p. 474.

i :78&: T.R. 5; overruled by Lord Kenyon C.J. in the case of Marshall v.
Rutton (1800) 8 T.R. 545 ; a contrary opinion had been intimated by the court of
Common Pleas in the case of Lean v. Schutz (1778) 2 W. Bl 1195, when they held
that a woman could not in these circumstances be sued without her husband.

5 (1760) 2 Burr. 1005. ¢ (1774) 1 Cowp. 197. 7 (1788) 2z T.R. 366.

8 Above 543. ¥ (1787) 1 T.R. 619. 10 At pp. 622-623.

11 (1791) 4 T.R. 320. 12 At p. 344. 13 Above 476.
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statement which is not characterized by his usual clarity and
accuracy of expression. In his chapter in the third volume, on
the equity administered in the court of Chancery, he remarks
that he has * formerly touched upon it [equity], but imper-
fectly,” * thus leading the reader to suppose that the equity
which he has described in connection with the interpretation
of statutes is much the same thing as the equity administered
by the court of Chancery which he is now about to describe.
And then he increases the confusion in his succeeding paragraph,
in which he not only ignores the distinction between the two
meanings of the term, but even goes so far as to deny that there
is any substantial distinction in the English legal system be-
tween law and equity. He says:

Equity then, in its true and genuine meaning, is the soul and spirit of
all law : positive law is construed, and rational law is made, by it. In
this, equity is synonymous to justice; in that, to the true sense and
sound interpretation of the rule. But the very terms of a court of equity,
and a court of law, as contrasted to each other, are apt to confound and
mislead us : as if the one judged without equity, and the other was not
bound by any law. Whereas every definition or illustration to be met
with, which now draws a line between the two jurisdictions, by setting
law and equity in opposition to each other, will be found either totally
erroneous, or erroneous to a certain degree.?

After this introduction he proceeds to deliver, as his account of
the substantive rules of equity, an argument to show that the
rules administered by the courts of law and equity are sub-
stantially the same. In this argument he adopts and puts into
literary form Mansfield’s views. Therefore

(2) Blackstone gives us an account of equity and ils relation
to law which was highly speculative when he wrote il, and is posi-
tively misleading in the light of the subsequent development of
equitable and legal doctrine.

Blackstone’s account of this matter can be summarized as
follows : 3

Equity does not exist, as some think, to abate the rigour of
the law. There are many hard cases for which equity gives no
relief ; for example, the rule that the father cannot succeed as
heir to his son. It is not true to say that equity interprets rules
according to their spirit, and law according to their letter. Both
law and equity interpret these rules according to their spirit.
Courts of law can relieve against fraud and accident as well as
courts of equity; and, though trusts are the peculiar property
of equity, yet “ there are other trusts, which are cognizable in
a court of law; as deposits, and all manner of bailments; and
especially that implied contract . . . of having undertaken

1 Comm. iii 429. 2 Ibid 429-430. 3 1bid 429-442.
VOL. X11.—38
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In fact, the hasty adoption of equitable rules by the courts of
common law, without the safeguards with which equity hedged
those rules about, actually caused applications to courts of equity

for protection against the consequences of the rules thus adopted
by these courts,

Many doctrines have been introduced into courts of law on a supposed

 to the practice in equity, but without the guards with which
equity surrounds the case; as in the instance of dispensing with profert,
no man can enter this court without guarding his entrance by sanctions
which the courts of law cannot impose; and it happens whimsically
enough, that there are cases in which courts of law, proceeding on the
principle of giving a remedy because one might be obtained in equity,
have compelled the party to resort to equity for protection against that
practice at law.’

On the same principle it was pointed out by Eldon that the
admission, in 1789, in the case of Pasley v. Freeman,® of a com-
mon law action for deceit, could not oust the equitable juris-
diction in cases of fraud ; and that it would be unjust if it did
so, because the equitable relief was accompanied by safeguards
which made it fairer to the defendant than the common law
remedy :

A Defendant in this Court has the protection arising from his own con-
science in a degree, in which the law does not affect to give him protec-
tion. If he positively, plainly, and precisely, denies the assertion, and
one witness only proves it as positively, clearly, and precisely, as it is
denied, and there is no circumstance, attaching credit to the assertion
overbalancing the credit due to the denial, as a positive denial, a Court
of Equity will not act upon the testimony of that witness. Not so at
Law. There the Defendant is not heard. One witness proves the case ;
and, however strongly the Defendant may be inclined to deny it upon
oath, there must be a recovery against him.?

The common law judges were conscious of the truth of these
facts. They realized that they had not got the machinery for
dealing with the personal equities which might arise from trusts
and other matters falling under the jurisdiction of the court of
Chancery. They therefore agreed with the Chancellor that the
established boundaries between the courts of law and equity
must be maintained.® The clearest statement of this point of
view was made by Kenyon, C.J., in the case of Bauerman v.
Radenius.® He said : E

Our courts of law only consider legal rights : our courts of equity have
other rules, by which they sometimes supersede those legal rules, and in

* Prince of Wales v, Earl of Liverpool (ISlS} 1 Swans. at p. 124.

13 T.R. 51, 3 Evans v. Bicknell (1801) 6 Ves. at p. 184,

¢ See e.g. Goodtitle d. Jones v. Jones (1796) 7 T.R. at p. 46; Marshall v. Rutton
(1800) 8 T.R. at p. 547 ; Tucker v. Tucker (1833) 4 B. and Ad. at pp. 748-749
(argument by Erle to which the court assented).

5(1798) 7 T.R. 663.
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jurisdiction of such cases, with the ordinary jurisdiction, must have a
tendency to unsettle the general rules, and fo subject every case that
arises to a special determination : while a separation between the juris-
dictions has the contrary effect of rendering one a sentinel over the other,
and of keeping each within the expedient limits. Besides this, the cir-
cumstances that constitute cases proper for courts of equity, are in
many instances so nice and intricate, that they are incompatible with
the genius of trials by jury. They require often such long and critical
investigation, as would be impracticable to men called occasionally from
their occupations, and obliged to decide before they were permitted to
return to them. The simplicity and expedition which form the dis-

ishing character of this mode of trial require that the matter to be
decided should be reduced to some single and obvious point ; * while the
litigations usual in Chancery, frequently comprehend a long train of
minute and independent particulars.?

And then it is pointed out that, though the separation between
law and equity was peculiar.to English law, trial by jury was
also peculiar to it; so that arguments against that separation,
taken from legal systems which did not use that method of trial,
were inapplicable. In fact the adoption of the contrary view,
in the form advocated by Mansfield and Blackstone, and under
the existing procedural conditions, would have thrown into con-
fusion both the common law and equity. It would have made
the administration of equity very difficult because it would have
made the rules both of law and equity uncertain; and it would
therefore have retarded the growth of settled principles of equity.
A *‘ partial amendment " of this kind would, as Bentham said,
have been * bought at the expense of universal certainty,” and
would have spelt confusion.? '

The Results of the Rejection of this View upon the future
Relations between and the future Development of
Law and Egquity

The judges who rejected the views of Mansfield and Black-
stone would not have disagreed with Blackstone's statement
that,
there cannot be a greater solecism, than that in two sovereign indepen-
dent courts established in the same country, exercising concurrent juris-
diction, and over the same subject-matter, there should exist in a single

instance two different rules of property, clashing with or contradicting
each other.* :

But they differed entirely from Mansfield and Blackstone as to

the best means of avoiding this solecism. Their solution of

the problem of the relation of law to equity was not a fusion,
1 See vol. iil 627-628 ; vol. ix 264, 316. 1 See ibid 338, 378.

3 Bentham, A Comment on the Commentaries, 214, cited above 558-559.
4 Comm, iii 441.
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something of the books upon martial law; fourthly, of the
literature upon topics of international law; and lastly, of the
literature upon Roman law and jurisprudence. For the largest
part of this literature the civilians are responsible; but for
some of it, and more especially upon topics which belonged partly
to the civilians’ and partly to the common lawyers' practice,
common lawyers are responsible; and a few books were written
by ecclesiastics and statesmen.

Ecclesiastical Law,

The three important books upon ecclesiastical law as a
whole are Gibson's Codex Furis Ecclesiastici Anglicani, Ayliffe’s
Parergon, and Burn's Ecclesiastical Law. 1 shall first give an
account of these three books, and then of the books which deal
with special topics in ecclesiastical law, and ecclesiastical an-
tiquities,

Edmund Gibson (1669-1748),® Bishop of London, wrote
much on many topics. Among his books are an edition of
the Anglo-Saxon Chronicle, an English translation of Camden's
Britannia, and an edition of Henry Spelman’s works. His
literary abilities brought him to the notice of Tenison, the
archbishop of Canterbury, who made him his domestic chaplain
and librarian. At the beginning of the eighteenth century he
was involved in the controversy as to the position of the upper
and lower Houses of Convocation, and took a leading part in
opposing Atterbury’s view that the archbishop had no power to
prorogue the lower House. This controversy seems to hdve
turned his attention to the topic of ecclesiastical law. In 1702
he published his Synodus Anglicana, which describes the con-
stitution and procedure of convocation, and has always been
regarded as the most authoritative work on this subject. In
1713 he published his greatest work—the Codex Furis Ecclesi-
astici Anglicani.® In 1716 he was made bishop of Lincoln, and
in 1720 he was translated to London. While he was bishop he
published many pastoral and theological books, and A Collec-
tion of the Principal Treatises against Popery ; and when Arch-
bishop Wake was incapacitated by illness, he was Walpole's
chief adviser on ecclesiastical matters. But in 1736 he offended
Walpole by his opposition to the Quakers’ Relief Bill. It was
probably for this reason that, when Wake died in 1737, Gibson
was passed over, and Potter was made archbishop of Canter-
bury. When Potter died in 1747 the archbishopric was offered

1 D.N.B.

3 Codex tJuris Ecclesiastici Anglicani : or the Statutes, Constitutions, Canons,

Rubricks and Articles of the Church of England, Methodically Digested -under
their proper Heads. With a Commentary, Historical and Juridical.
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in the court of the Chancellor of the University. But since
he was an ardent Whig who did not conceal his opinions, he
made enemies at Oxford. In his book on Oxford, which he had
published just before Queen Anne’s death, he alleged that the
funds of the Clarendon Press had been misappropriated. For
this offence he was summoned before the Chancellor’s court at
the suit of the then Vice-Chancellor and his predecessor, and the
court deprived him of his degrees and expelled him from the
university. At the same time he had quarrelled with the warden
of New College, whom, it was alleged, he had threatened to
‘“ pistol,” and he was obliged to resign his fellowship. But though
Ayliffe was a hot-tempered man and destitute of tact, he was
very learned. His book on Oxford, which got him into trouble,
purports to be an abridgment and correction of Wood's history.
It shows much learning, but it is too exclusively legal to be popu-
lar. His fame rests upon his two books on the civil and canon
law. Of the first of these books, which was published after
his death, I shall speak later.r The second, which is entitled
Parergon Furis Canonici Anglicani,® was published in 1726, and
there was a second edition in 1734.

The book, Ayliffe tells us, was composed for his own use
when he was a practitioner in the ecclesiastical courts, ‘‘ and
had a prospect of succeeding to some chancellorship, or other
preferment in the church of the like nature.” * He published
it, he says, ‘ not only with a design of doing some service to
my country, by illustrating the force and practice of the Canon
Law, as far as it has been received, and is now observ’'d among
Englishmen, but also with a purpose of exposing the errors and
superstition of the Romish Church.” * The historical intro-
duction to the book is a learned history of the canon law, of
its position in England before the Reformation, and of the
position which it had taken as the result of Henry VIII's legis-
lation. Ayliffe points out that a knowledge of both the canon
and civil law was essential to practitioners and judges in the
ecclesiastical courts, partly because their rules of procedure de-
pended upon them ; partly because *‘ we shall be without the
decisions of several important and considerable controversies,
which, being taken from the laws of nature and nations are not
to be met with in any other books but in those of the civil and
canon law ' ; and partly because * both these laws are at this
day so link'd together, that no one can be said to be a lawyer

1 Below 641-642.

% Parergon Juris Canonici Anglicani: or a Commentary, by way of Supple-
ment to the Canons and Constitutions of the Church of England. Not only from
the books of the Canon and Civil Law, but likewise from the Statute and Common

Law of this Realm,
* Introduction iii. 4 Ibid.
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fore him,* laments the absence of reports of cases in the ecclesi-
astical courts, and points out that this is the reason why * the
law and practice of those courts is not so generally understood.” 2

It can I think be said that the book accomplishes the object
which the author tells us in the first sentence of his preface that
he had set before himself. The four component parts of the
ecclesiastical law of England are, he says, the civil, the canon,
the common, and the statute laws. ‘ From these digested
in their proper rank and subordination, to draw out the uniform
law of the church, is the purport of this book.” 3 It was no
easy task to explain clearly a body of law which was compounded
of such different, and, at times, hostile, sources.* Burn’s learn-
ing in all these sources of the law, and his gift of clear exposi-
tion, enabled him to write the clearest and most successful of
all the great treatises upon English ecclesiastical law.

The only other book upon ecclesiastical law as a whole,
which need be mentioned, is a book in two volumes entitled
Fura Ecclesiastica ® written by a barrister of the Middle Temple
in 1742. It was written avowedly to controvert the high
ecclesiastical claims put forward by Gibson; ¢ and the intro-
duction repeats in substance Foster's arguments against them.?
It treats in five chapters of ecclesiastical persons, ecclesiastical
laws, ecclesiastical courts, the subordination of the ecclesiastical
to the temporal courts, and the subordination of the ecclesiastical
law to the temporal law when the person or matter is ecclesi-
astical. The last two chapters, in which most of the topics of
ecclesiastical law are treated, are the longest. But, though the
information given is clearly and shortly expressed, the arrange-
ment of the topics of ecclesiastical law under these two heads is

1“1 must not omit to give the professors of the temporal law the acknowledg-
ments that are justly due to them, for communicating to the publick the solemn
determinations of their courts upon doubtful points, in their many learned books of
reports ; nor can I forbear, at the same time, to wish that the professors of the civil
and canon laws had been as bountiful to the publick in the same way,” Gibson,
Codex Preface iii.

2 Preface xviii ; above 105-106. 3 Preface i.

¢ “ 1Tt is to be lamented, that amongst the professors of the civil and canon law
on the one hand, and of the common law on the other so little candour is to be found ;
insomuch that it can be laid down as one good general rule of interpretation, that
what a common lawyer voucheth for the church, and a canonist or civilian voucheth
against it, is for that very reason of so much the greater authority,” Preface xx.

® Jura Ecclesiastica : or a Treatise on the Ecc%esiastical Laws and Courts.

% Above 610,

7 Above 610; the author says: * The consideration of the many attempts
that have been made to extend ecclesiastical jurisdiction, and the many dangerous
evils that would necessarily attend the success of such endeavours, induced me to
bring together and dispose . . . all the learning I could collect to show the true rise
and foundation of that jurisdiction . . . in order to detect the falsehood of the
claims made by some ambitious and encroaching ecclesiasticks, to the dishonour
of the Crown, the wrong of the Prerogative Royal, the degradation of the common

law, to the endangering of the liberty of the subject, and in direct opposition to the
true spirit even of the Gospel itself.”
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court ; court days; the courts; the acts and orders of the court
throughout a cause and on appeal ; and some cases alphabetically
digested, which form the largest part of the book. In 1753
the Rev. William Cockburn published The Clerk's Assistant in
the Practice of the Ecclesiastical Courts, which reached a fifth
* edition in 1803. The author rarely cites any authorities; but
his statements of the rules of procedure are clear and concise.
It contains, in three appendices; a summary of the method of
proceeding in the ecclesiastical courts, a collection of modern
rules of practice taken from Floyer’s book, and a list of fees in
the Consistory courts. I have already mentioned John Mallory’s
book on the writ of quare impedit, which was of interest both to
the common lawyers and to ecclesiastical lawyers.}

The Testamentary Furisdiction of the ecclesiastical courts
was in effect limited to making grants of probate and letters
of administration.? Though in theory these courts had a juris-
diction over legacies, and over the conduct of executors and
administrators, they had been practically superseded by the
court of Chancery;® and the common law courts had always
had jurisdiction over devises, and over the contractual and
delictual rights and liabilities of the personal representative.*
Therefore, even in the preceding period, both civilians and
common lawyers had contributed to this literature. We have
seen that the two most famous books contributed by the civil-
ians were Swinburn’s treatise on wills, and Godolphin’s Orphan's
Legacy ; and that either Thomas Wentworth or Mr. Justice
Dodderidge had written a good and popular book on executors.®
All these books flourished during the eighteenth century. A
seventh edition of Swinburn in three volumes, with notes by
John Joseph Powell, was published in 1803 ;¢ a fourth edition
of Godolphin was published in 1701 ;? and a fourteenth edition
of Wentworth was published in 1829.8 These later editions
were brought up to date by the addition of statutes and the
decisions of the common law courts and the court of Chancery.
During the eighteenth century many books were written on the
law of succession testamentary and intestate, and on the law of
executors and administrators by common lawyers, of some of
which I have already given some account.” The only other book

! Above 355. 2 Vol. vi 652 ; above 279.
3 Vol. vi 652-653 ; above 279. 4 Vol. iii 585-501 ; vol. vii 362.
5Vol. v 14-15.

& The text is retained, and the notes are inserted at the foot of the page; they
are nearly as long as the text, so that it is quite clear that a new book was needed.

7 Many canon and civil law authorities are cited, and many common law cases,
but not many Chancery cases.

§ To the 1703 edition a supplement on administrators had been added by
Curzon ; but it was a somewhat disorderly collection of cases.

* Above 395-396.
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and other authorities, to which full references are given. Though
the author is an LL.D. he is obviously more learned in English
law than in the civil or canon law. Another book of a similar
kind is The Clergyman's Vade Mecum,' by the Rev. John Johnson
(1662-1725), vicar of Cranbrook,*> who was a learned divine of
very high church principles. He wrote on theological questions ;
he was a learned ecclesiastical historian ;® and, as this book
shows, he knew a good deal of law. The first part of the book,
he tells us, was meant to help the younger clergy—to save them
from the need to spend money on lawyers, and to save them from
being imposed upon by their parishioners. The information is
shortly and clearly conveyed, with a few, but only a few, references
to the authorities ; and there is an appendix of forms, and of Acts
of Parliament. The second part of the book is a work of a very
different character. In the first part the author had, as he says,?
‘“ given an account of the state and constitution of the Church of
England " ; in the second he aimed at giving an account of *‘ The
state of the Church Universal down to the latter end of the eighth
century.” He thought that just as a well-annotated edition of
the statutes would help the study of English history, so a collec-
tion of and a commentary on the codes governing the primitive
church would help the study of its history and constitution,
The book consists of a translation, with notes, of the canons of
the primitive church; ® and its aim is to justify, as against the
Protestant dissenters, the Anglican system of church govern-
ment. Itis much more akin to the author’s book on Ecclesiastical
Laws ® than to the first part of this book. Both parts were
popular. They were first published in 1706 ; and the first part
reached a sixth, and the second part reached a fourth, edition in
1731. A less important book is Nelson’s Rights of the Clergy,’
which was published in 1709. It is an abridgment of the law
under alphabetical heads beginning with Abbies and ending with

1 The Clergyman’s Vade Mecum : or, an Account of the Ancient and present
Church of England ; The Duties and Rights of the Clergy ; and of their Privileges
and Hardships. Containing full Directions relating to Ordination, Institution,
Inductions, and most of the Difficulties which they commonly meet with in the Dis-
charge of their Office.

2 D.N.B. ? Below 625. 4 Preface to vol. ii.

5 It contains : 1. The Code of the Primitive Church—the Apostolical Canons ;
2. The Code of the Universal Church; 3. The Code of the Eastern Church as
settled in the synod of Trullo A.D. 683 ; 4. The Codes of the Western Church col-
lected by Dionysius Exiguus and others.

¢ Below 625. .

7 The Rights of the Clergy of Great Britain : as established by the Canons and
the Common Law ; and the Statutes of the Realm. Being a Methodical Collection
under Proper Titles of all things relating to the Clergy . . . but chiefly of such
things which depend on Acts of Parliament, and upon solemn Resolutions of the
{,udges in the (?:urrs at Westminster ; in cases concerning the Rights, Duties,

owers and Privileges of the Clergy; for Nelson’s work as an editor of law reports,
which was very mediocre, see vol. vi 556, 562. 617.
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to support the views of Wake and Gibson ! as to the position
of convocation, as against the views of Atterbury. Though
avowedly a controversial book, it is a work which shows, like
Kennett’s other books, learning and research.

A book which falls into the second of these two classes is
John Johnson's ® Collection of Ecclesiastical Laws,® which was
published in 1720. Johnson tells us in a long preface that the
objects of his Collection were to improve historical knowledge,
to provide an antidote to Popery, to elucidate the constitution
and constitutional position of the English Church, and to call
attention to ancient usages which were worth restoring. The
book is divided into two parts, The first part contains the
ecclesiastical laws of the Anglo-Saxons and the supposed laws of
Edward the Confessor. The second part begins with the canons
of Lanfranc, and contains the canons of the archbishops down to
those of Morton in 1486. The last document is a rescript of
Leo X to archbishop Warham in 1519. The documents in the
two parts are translated and furnished with explanatory notes.
It is a learned work, and must have been useful both to ecclesi-
astics and lawyers. Another book of the same character is a
collection of tracts relating to the clergy, which was published
by Samucl Brewster in 1752.¢ The tracts, which were collected
partly by his father ® and partly by himself, comprise a treatise
on tithes by Bryan Walton, bishop of Chester, two treatises as to
the grievances of the London clergy in the early years of the
seventeenth century, two charters of William I and II elaborately
annotated, an essay on the office of parish clerk, and a charter
of 15 Edward IV incorporating the principal clerks of collegiate
and parish churches in London.

1 Above 607. * Above 623.

? A Collection of all the Ecclesiastical Laws. Canons, Answers, or Rescripts,
with other memorials concerning the Government, Discipline, and Worship of the
Church of England, from its first foundation to the Congquest, that have hitherto
been published in the Latin and Saxonic tongues. And of all the Canons and
Constitutions Ecclesiastical made since the Conquest and before the Reformation,
in any National Council, or in the Provincial qS}\-rm:»cls of Canterbury and York,
that have hitherto been published in the Latin tongue. Now first translated into
English with explanatory Notes, and such glosses from Lyndwood and Athona,
as were thought most useful.

* Collectanea Ecclesiastica: Being a Collection of very curious Treatises in
manuscript relating to the Rights of the Clergy of the Church of England, and
especially of those who are beneficed in London. To which is subjoined a large
Appendix containing several Original Papers, Records, etc. Illustrated with Notes
and interspersed with Dissertations, concerning the Original and Extent of the
Office and Authority of Archdeacons and Rural Deans in England. Concluding
with an Essay on the Office and Duties of Parish Clerks.

® His father also wrote a tract entitled Jus Feciale Anglicanum, below 630,
n I.
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miralty from its beginning to its end. It is much shorter than
the author's earlier book on the practice of the ecclesiastical
courts, because the rules applicable in the ecclesiastical courts
were in many cases the same as those in the court of Admiralty,
so that only a reference to these rules were needed.! As we have
seen,? in the later editions these references were made to Oughton’s
book on this subject, which had superseded Clerke's. It is a very
important book because it continued to be the leading book on
the practice of the court right down to the new rules of practice
which were formulated in 1859.%

Some information as to the topic of prize law is contained in
Molloy’s book, and in The Laws and Institutions of the Admiralty.
But, apart from books which contain collections of statutes
relating to the Admiralty,* and a short tract on proceedings in
prize cases,® there is nothing relating specifically to prize law.
The law relating to these cases was contained in books on
international law, such as the discourses on the conduct of the
government in respect to neutral nations prefixed to Charles
Jenkinson’s collection of treaties.®

Martial Law.

When the law applicable to the army was administered
by the court of the Constable and Marshal,” it fell within the
sphere of the civilians’ practice.® But in the eighteenth century,
that court was obsolete. Jurisdiction over soldiers was vested
in courts martial held under the authority of the Mutiny Acts
and the Articles of War;? and though the law administered
by these courts was still called martial law,! it had come to de-
pend solely upon those Acts, and the Articles of War authorized
either by those Acts or by the prerogative or by the statutory
powers of the Crown.* This radical change is reflected in the
literature of the subject. At the beginning of the century a
book was written or projected by John Anstis of the Middle

1 See e.g. Tit. 52. 2 Above 616 n. 2.

3¢ The Admiralty Practice held the field until much of the procedure in it,
owing to its technicality and its length, became unsuitable to a tribunal concerned
with straight-forward maritime disputes in increasing numbers. Admiralty pro-
cedure thus fell into a disorganized state, from which it was rescued by the Rules
of 1850, containing a certain amount of the old procedure modified so as to be in
harmony with modern requirements, and these form the basis of the Admiralty
practice which is to be found in the Judicature Rules,” Roscoe, op. cit. 14.

4 Collections of statutes relating to the Admiralty, the Navy, and incidental
matters were published in 1742, 1755, 1757, and 1768, Leslie F. Maxwell, A Biblio-
graphy of English Law ii 107.

§ Observations on the course of Proceedings in Admiralty Courts in Prize
Cases 12° 40 pp. 1747, ibid.

¢ Below 638. 7 Vol. i 573-580.

8 Vol. iv 238 ; vol. v 15-16. . *Vol. x 378-380.

10 Tbid y10: , 11 Thid 378-379, 710.
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wealth of nations (civitas gentium maxima), instituted by nature,
of which all states were members, and to the laws of which all
nations had consented.! He denies that agreements between
particular nations or the usages of those nations have any
effect in creating a positive law of nations. They make a con-
ventional law valid only as between the contracting parties.
On the other hand, the usages of nations may make a customary
law of nations, but a law which is only valid as between those
nations who have adopted the usages.? Vattel says of Wolff that
he was the first to see that the rules of the law of nature must be
modified when they come to be applied to states, and that inter-
national law was therefore a distinct and particular department
of the law of nature.® But Wolff's books were hard to read.
They were often expressed in mathematical terms, and were not
easily intelligible without a preliminary'acquaintance with the
philosophical doctrines of their author. It was for that reason
that Vattel set himself to write a book, based on Wolff, which
should be more intelligible to lawyers and statesmen.?

Vattel ® (1714-1767) throws over Wolff's deduction of the
binding force of the rules of international law from a fictitious
consent to a fictitious civitas maxima. Such a fiction, he rightly
said, was incompatible with the sovereignty of the modern
state.® He regards international law as being in its origin
simply the law of nature as applied to nations, which must be
very different from the law of nature as applied to individuals.?
This is the necessary and immutable part of international law.
In addition there is the voluntary law of nations derived from
their -presumed consent; and, like Wolff, he recognizes also a
conventional and a customary law of nations.® Vattel’s book
was based on Wolff ; but the book is written in an easy and
intelligible style ; and its philosophy is tempered by examples
taken from modern history, which bring his work into touch
with modern conditions.® It is true that his philosophy and his
historical examples are not too skilfully blended.!® But because

! Les Fondateurs du Droit International 459-460 ; Wheaton, op. cit. 177-179.

2 Ibid 180, 182 ; Les Fondateurs du Droit International 461-462.

3 Wheaton, op. cit. 183.

4 Vattel’s preface to his Droit des Gens, cited Wheaton, op. cit. 183-185.

5 Les Fondateurs du Droit International 481-601 ; Wheaton, op. cit. 182-189 ;
for a list of his works see Les Fondateurs etc. 486-488; his famous book is Le
Droit des Gens ou Principes de la Loi Naturelle appliqués & la Conduite et aux
Affaires des Nations et des Souverains, first published in 1758; for the many
subsequent editions see ibid 488-490.

¢ Les Fondateurs du Droit International 504.

? Wheaton, op. cit. 186-187. 8 Ibid 187-180.

* Les Fondateurs du Droit International 594. "

10 ¢ T] a en surtout le tort de ne pas tirer parti, comme il aurait di, des matériaux
positifs ainsi rassemblés. Iln’a pas su concilier et foudre en un ensemble hgrmomeux
et équilibré les faits positifs de la vie internationale et les formules théoriques de la
philosophie de Wolff,” ibid.
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of the historical or positive school, because they concentrated
their attention on the actual relations between nations. Thus
De Martens does not discuss the structure of the state, but
‘“the reciprocal rights of states in relation to their constitution
and internal government.” ! He deals with such matters as
state sovereignty and its consequences, the rights of the state
over foreigners, the cffect which should be given to foreign law
and foreign judgments, and extradition.? Similarly we have
seen that it was the writings of Bynkerschoek which helped to
clucidate some of the most important parts of the law of
neutrality >—those parts which are concerned with the trade
between neutrals and belligerents ; and the topic of neutrality
was still further elucidated by Hiibner's work De la Saisie des
Bétiments Neutres which was published in 1759.4 Thus by the
end of the eighteenth century international law had been differ-
entiated from constitutional law, and it was recognized that
its three great departments were the departments of Peace, War,
and Neutrality.

The fact that the civilians and English lawyers kept abreast
of those developments in international law is shown by the
opinions which they gave to the government—notably the
famous opinion of Lee, Paul, Ryder, and Murray on the question
of the Silesian loan.5 It is also shown by the fact that the
famous books on international law appear in the catalogues of
the libraries of the Inns of Court,® and by the fact that, during
the cighteenth century, many of them were translated into
English. In 1710 Pufendorf’'s Law of Nature and Nations with
Barbeyrac's notes was translated into English by Basil Kennet,
and a fourth edition of the translation was published in 1729.
In 1716 Wicquefort’s book on the ambassador and his functions
was translated by John Digby. In 1750 a large part of
Bynkershoek’s Quaestiones Furis Publici was translated ; and
in 1750 a new and enlarged translation, with notes on modern
developments, was published by Richard Lee, with the title of

! Les Fondateurs du Droit International 631.

* Ibid 632-640. 3 Above 634.

4 Wheaton, op. cit. 219-228 ; Bynkerschock, Quaestionum Juris Publici (Classics
of International Law), ii Introd. xﬁi'

& Above 469-470; for two opinions of Sir James Marriott see below 675-676;
in 1770 he gave an opinion that if the subjects of neutral Powers hired ships to carry
soldiers and munitions of war to belligerents, the purpose of the hiring made the act a
breach of neutrality in the neutral subject, but not in his state, so long as the htt_‘mg
was not authorized by the state, and so long as the state had not been required
by the belligerent to prohibit such acts, Calendar of Home Office Papers 1770-
1772, 55.

o Is.isncoln’s Inn Library has early editions of the works of Pufendorf, Wolff, and
Bynkershoek ; it has not got an ear% edition of Vattel’s book on international law,
but it has his * Questions de Droit Natural et Observations sur le Traité du Droit
de la Nature de M. le Baron de Wolff,” published at Berne in 1762.
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and readable style current legal theories as to the function and
rationale of natural and politic law. It states conflicting theo-
ries shortly, and comes to clear and sensible conclusions. What
in our own day Holland's book on Jurisprudence did for the
analytical school of jurisprudence founded by Austin, Bur-
lamaqui did for the school of jurisprudence founded on natural
law of which Pufendorf was one of the greatest exponents. He
put Pufendorf’s theories into a symmetrical and intelligible
form ; and what Sir F. Pollock has said of Holland's style can
also be said of Burlamaqui’s—it is *‘ concise without abruptness,
flowing without tediousness, and distinct without wearisome
repetition.” * It had a considerable influence on Blackstone,
who uses and adapts many of Burlamaqui’s theories both as to
natural and political law; and it is the foundation of Wood-
deson’s lectures on Jurisprudence.?

The only book written by an Englishman which can be
compared with Burlamaqui's book is T. Rutherforth's Institutes
of Natural Law?® which was published in 1754. Rutherforth
(1712-1771) was regius professor of divinity at Cambridge and
archdeacon of Essex.* The book was based on a course of
lectures given at St. John's College, Cambridge. Like Burla-
maqui'’s book, it is divided into two parts, one of which deals
with natural,® and the other with politic law ;* but it often
describes legal rules in more detail ; and in the part dealing with
natural law more use is made of illustrations taken from Old
Testament history. It is also more diffuse—the author has not
read and assimilated the continental legal literature as thoroughly
as Burlamaqui had read and assimilated it ; and his criticisms
of Grotius are not always very illuminating. Thus he combats
Grotius's view that there is a positive law of nations founded
on usage ; 7 but his reasons are not very convincing ; and his
theory as to the relation of the law of nature to international
law is not very clearly expressed. Though the lectures are well
arranged, and show considerable learning, though they were no
doubt a good introduction to the study of political science and
legal theory, they are inferior to Burlamaqui's book both in
learning and in literary style.

Very few other books on jurisprudence or comparative law
were written by Englishmen. The only three books that need

1 Pollock, Essays in Jurisprudence and Ethics 9. 2 Above 428-429.
3 Institutes of Natural Law. Being the substance of a Course of Lectures on
Grot.:'u]s3 de gure Belli et Pacis.
.N.B.

5Vol.i: The Rights and Obligations of Mankind Considered as Individuals.

¢ Vol.ii: The Rights and Obﬁgntiom of Mankind Considered as Members of
Civil Societies.

7 Vol. ii c. ix §§ 1 and 4.
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his mark upon the Prize and instance jurisdiction of his court,?
and that as judge of the Prerogative court he left his mark upon
the law as to grants of probate and administration, and as to the
law of intestate succession to chattels.?

In 1669 the King sent him to Paris on the first of his diplo-
matic missions. The occasion for the mission was a dispute
as to the succession to the estate of Henrietta Maria, the queen-
mother. He succeeded in vindicating the King’s right to ad-
minister the estate of his mother, and, on his return, was
knighted.® In 1669 there was a project of a union between
England and Scotland, and Jenkins was appointed one of the
commissioners to treat with the Scotch commissioners ; but the
project fell through. It would seem from Jenkins’s letter to
the Duke of York that he did not favour it.* In 1671 he was
elected 2 member of Parliament for Hythe.

In 1672 the second Dutch war broke out. Jenkins could not
and did not defend the manner in which the war was begun by the
attack on the Smyrna fleet.® In 1673 Jenkins and Williamson
were appointed ambassadors to negotiate a peace at a congress
of the Powers to be held at Cologne. The congress effected
nothing ; but a separate treaty was made between England and
Holland, which provided inter alia for the salute to the British
flag as an acknowledgment of the claim of the Crown to dominion
over the British seas.® Jenkins returned home in 1674. The
following year he was sent to Nimeguen to negotiate for a general
peace. His colleagues were Lord Berkley, the British ambassador
at Paris, and Sir William Temple. Eventually treaties of peace
were made between France and Holland, and France and the
Empire. The King was pleased with Jenkins’s share in these
intricate negotiations,” and in 1679 appointed him ambassador-
extraordinary at the Hague. But, at the request of the Prince
of Orange and the northern Powers, he was allowed by the King
to return to Nimeguen and negotiate a peace between those
Powers. The treaty was signed, and he returned in August
1679. Temple and Jenkins were very opposite characters; and
both Temple and Williamson were critical of Jenkins's conduct
as a diplomat. Temple was perhaps jealous of a colleague whose

! Below 653-658. * Below 658.

# For the documents relating to this mission see Wynne ii 663-672.

4 Ibid 675-686 ; he concludes, p. 680, that all that is really needed is to make
provision for complete freedom of trade between the two countries—‘‘ the union
being, as it now stands, in the eye of the law of nature and nations, as perfect, strong,
and indissoluble, as any union whatsoever now in Christendom.”

5 Ibid i xai.

¢ Ibid xxs ; this claim was regarded as a matter of the greatest importance,
see Law and Custom of the Sea ii 86-87, 165-168 ; it raised the difficult question of
what were the British seas, below 669, 671.

? Wynne i xxvsis.
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the quo warranto proceedings against the City of London.!
Though Roger North, in one passage of his Lives, depreciates his
abilities as secretary,® he is obliged to admit that his, brother,
when Jenkins retired, often said ‘‘ that he was absolutely alone
in the court; that no one person was left in it with whom he
could safely confer in the affairs of the public "’ ; 3 and that, after
his retirement, “ it was notorious that the King’s affairs went
backwards; wheels within wheels took place; the ministers
turned formalizers and the court mysterious.” 4

In April, 1684, Jenkins, to the great regret of the King,’
resigned his office. Though he was again sworn of the Privy
Council, and elected as member for the university on the acces-
sion of James II in 1685, he never recovered his strength, and
died in the September of that year.

Jenkins left his mark upon many different branches of English
law. :

His views upon constitutional law are, to some extent, what
might be expected from a churchman and a royalist.® In the
debate on the exclusion bill he adopted the high church view of
those who held that the King was King by divine right, and
therefore denied that Parliament could alter the succession to
the throne so long as there was a person in existence who had
a hereditary right to it.? We have seen, too, that he thought
that the Crown could by his prerogative prevent his subjects
from leaving the kingdom, and command them to return.® He
stated the principle, which was then, and still is, the principle
accepted by English law,® that a subject cannot break the bond
of allegiance merely by living in a foreign country.2® On the other
hand, we have seen that, like North, he was by no means in
favour of an absolute monarchy ; that he believed in the supre-
macy of the law ; that, on political questions, his counsels were
in favour of moderation ; }* and that, as judge of the Prize court,
he objected to orders which he considered to be contrary to the

! Wynne i x/vis.

* “ Sir Leoline Jenkins was the most faithful drudge of a secretary that ever
the court had,” Lives of the Norths (Bohn’s ed.) i 301. )

3 Tbid 305. + Ibid 306. ynne i x/ix.

¢ Comparing the supporters of the Church of England with the dissenters and
the papists, he said : “ I am sure they have deserved much, and have suffer’d much,
they are the only people whose pretensions are founded on the law, and whose prin-
ciples and forms of government strengthen and support monarchy,” ibid x/z.

7 In one of his speeches on the exclusion Bill he said : * It is not in our power
to put down Monarchy, as long as there is any person that has right to the Crown ;
hecausc the succession of this Monarchy is as essential to this government as Mon-
archy itself. We may with the same authority change the government into a
commonwealth as pretend to alter the succession. And therefore, for my part, I
think, if such an Act should pass, it would be void, and of no force nor obligation at
all,” ibid eii-cits.

8 Ibid ii 712 ; vol. x 391 n. 9. * Vol. ix 86-87, go-o1.

19 Wynne ii 712-713. 11 Above 650.
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As a diplomat and as a judge of the Prize court Jenkins was
obliged to study and apply international law. Like Gentili and
Zouche and Bynkershoek, he belonged to the historical or posi-
tivist school of international lawyers.! In the course of an argu-
ment addressed to the King, directed to prove the proposition
that one parcel of enemy goods on a ship was not a sufficient
ground to condemn the ship, he said,

the reason I conceive to be, that it is not agreeable to the law of nations—
by the law of nations I do not mean the Civil Imperial Law, but the
generally received customs among the European governments which are
most renowned for their justice, valour, and civility.*

This law of nations, he held, could not be infringed except by the
express provisions of a treaty or statute. Advising the Crown
as to the conditions in which letters of marque and reprisal could
be issued, he said : ?

I do not deny, but that soveraign princes in their treaties may so alter
and abridge the solemnities of law now observed all over Europe in this
case; . . . but, as it is a certain rule in law, that no statute or con-
stitution shall be interpreted to restrain and derogate from an ancient
law and customs universally received, further than the words of such
statute are express and decisive : so it is in treaties, they are not to be
understood as altering or restraining the practice generally received,
unless the words do fully and necessarily infer an alteration or restriction.

In 1680 he advised the King that the condemnation of a Dutch
ship in the Irish court of Admiralty, at the suit of a captor who
was a French privateer, was a gross breach of neutrality, and
contrary to the treaty of 1667.4 We have seen that as judge of
the Prize court he disapproved of orders which seemed to him
to be contrary to the principles of international law, though he
held that the court was bound by such orders.® This was the
view upheld by Lord Stowell,® but it is contrary to the most recent
decision of the Privy Council, which overrules the law as laid
down in the late seventeenth, the eighteenth, and the early

1Vol. v 54, 59; above 61;;1, 634.

'{;nkins MSS. (All Souls Library) no. 216.

3 Wynne ii 759. ¢ Ibid 733-734.

8 Vol. i 566 ; above 651-652 ; Jenkins was of opinion that the interpretation of
treaties was a matter for the Privy Council, and that the Prize court must accept that
interpretation, Wynne ii 732-733, though he sometimes gave advice as to their
interpretation, ibid 733-734, S.P. Dom. 1668-1669 36 ; similarly, although the ques-
tion of what goods were contraband and what not was to be decided partly by
treaties and partly by the law of nations, below 671, Law and Custom of the Sea
il 37-58, 200-291, Penrice, the judge of the Admiralty, in 1745 asked the lords of the
Admiralty for a ruling as to whether pitch and tar in Swedish shiEz were contraband,
and, like Jenkins, he considered the interpretation of treaties to be a matter of state,
ibid ii 318-320 ; on the other hand, Sir James Marriott, in an opinion which he gave
in 1764, stressed the independence of the Prize court, Calendar of Home Office
Papers 1760-1765, 454, 455 ; below 675-676 ; see E. S. Roscoe, History of the Prize
Court 40-44.

¢ Vol. i 567 n. 4.
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made enemy goods.? He was fully conscious of the difficulty
of dealing with the misdeeds of "privateers; but he insisted
that a privateer, even though he had exceeded his commission,
was not a pirate, so that the courts of the state who had com-
missioned him should adjudicate upon his conduct;? and
that, if a privateer was guilty of illegal acts which damaged a
third person, it was the privateer, and not the state who com-
missioned him, who was liable.? In 1667 he ruled that, if a
neutral had carried enemy’s goods to their destination, and had
received the freight, neither the freight nor goods bought with
it could be seized.* On two occasions he advised the Crown on
the thorny subject of what captures were droits of the Crown
and what were droits of the Admiralty.® In 1674 he advised
that, apart from treaties, no goods could be held to be contra-
band, unless they were * directly and immediately subservient
to the uses of war, except it be in the case of besieged places."” ¢
In 1675 he laid down the principle that no subject could take con-
traband goods from another subject unless the transportation of
such goods was prohibited by law ;

for the taking and confiscating of contraband goods is either a right of
the law of nations, or else a concession by treaty, which your Majesty’s
allies may challenge when'they are in war, and find such goods trans-
ported by your Majesty’s subjects : And nothing but a law prohibiting
the exportation of such or such goods, can give a right to one fellow
subject to confiscate the goods of another, and then that right is ex-
pressed and limited by that law.?

In the same opinion he laid it down that the Crown could give a
permission to trade with the enemy, and so make such trade law-
ful.® He laid it down that if the facts did not amount to proof,
yet, if they raised a violent presumption against the claimant,
they must be ‘* reputed proofs against him until he do take them
off " ; for, where the claimants were acting fraudulently, there
could only be presumptions, since

as 'tis certain the Dutch do still carry on a main trade under these

disguises, so 'tis not to be expected, that they should lay their scenes
with such colors, as shall at first view betray their design.?

14 The treaty with the States mentions not this case; therefore it must be
resolved according to the jus commune, which allows not the confiscating of a
friend's ship because it carries enemies’ goods. 'Tis true, that an unfree ship makes
the goods of a friend unfree, but bes:des that it is obvious that there is not a parity
of reason in both cases, penal constitutions cannot be extended beyond the letter,
to the lpze}udlce of publick commerce,” Wynne ii 719.

bid 714 3 Ibid 749. 4 Ibid 741.
* Ibui 741-743, 765-767 ; for the history of the Admiralty droits see vol. i 559-561.
S Ibid 751. bid 781. 8 Ibid 782.

£ Ibld 701 ; see Year Book of International Law 1934, 24-29; as Mr.
Llewellyn Davies points out, the pnnc:{:]es laid down by Jenkins are essentially the
same as those laid down by 'Sir Samuel Evans in The Kim [1915] P. 215; more-
over one of his reports suggests ‘ that even the Black List was not a new invention
of the great war,” Year Book of International Law 1934, 29.
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was Jenkins's equal and perhaps superior in ability, and his
superior in the influence which he exercised over the development:
of maritime and Prize law.

At the end of the seventeenth and the beginning of the
eighteenth centuries there was one civilian—Sir William Trum-
bull—who, like Jenkins, became an ambassador and a secretary
of state; there was another civilian—Sir Charles Hedges—who
became secretary of state; and there was a third civilian—
Sir Henry Newton—who became an ambassador.

Sir William Trumbull ! (1639-1716) was the grandson of
William Trumbull, a diplomatist, who died in 1635. He was a
member of St. John's College, Oxford, and a fellow of All Souls.
He took his degrees in civil law, and in 1667 he was practising
as an advocate in the Chancellor's court at Oxford. In 1668
he was admitted as an advocate to Doctors’ Commons. Burnet
said that he was one of the ablest of the advocates.? In 1683
he went with Pepys to Tangier on the expedition commanded by
Lord Dartmouth, as judge advocate of the fleet, and as com-
missioner to scttle some questions which had arisen between the
King and the inhabitants as to the leases of their houses. Pepys
was at first surprised that Trumbull knew so little of the work
of judge-advocate ; * but, later, he and Trumbull got on well
together,* till Trumbull, having fallen sick, was anxious to return.
Pepys then denounced him, somewhat unjustly, as ‘‘a man -of
the meanest mind as to courage that ever was born,” # and
depreciated his services.® Trumbull was knighted in 1684, and
given the post of clerk of deliveries of ordonnance stores, a post
which he gave up when he was sent as envoy to France in 1685,
He was recalled in 1686—his Protestant principles, and the help
which he gave to the Huguenots after the revocation of the edict
of Nantes, did not recommend him to James IL7 In 1686 he
was sent on an embassy to Turkey, and did not return till 1691.
In 1694 he became a lord of the Treasury, and in 1695 secretary

1D.N.B.; Coote, English Civilians 91-93.

3 “ He was the eminentest of all our civilians, and was by much the best pleader
in those courts, and was a learned a diligent and a virtuous man,” History of His
Own Times (folio ed.) i 769.

3 “ Strange to see, how surprised and troubled Dr. Trumbull shows himself
at this new work put on him of a Judge-Advocate ; and how he cons over the Law-
Martial, and what weak questions he asks me about it,”” R. G. Howarth, Letters
and Second Diary of Pepys 379.

4 His letters to Trumbull before they started showed some cordiality, ibid 150,
151-1 iz. ;.nd the first part of the Diary shows that their relations remained cordial.
5 ITbi

8 Ibid 415; cp. 416 where he praises Trumbull’s letter to Jenkins; Pepys’s
ting shot is as follows: * We all walked down, saw him in the boat, and gave
im several guns from the town. So the fool went away, every creature of the house
laughing at him,” ibid 419. )
7 Burnet, History of His Own Times (folio ed.) i 769 ; H. C. Foxcroft, Supple-
ment to Burnet’s History 377-378.
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The notebooks in which Lee, from the beginning of his pro-
fessional career, entered the particulars of the cases in which he
was concerned, are, as Phillimore has said, ‘' authentic monu-
ments of extraordinary diligence and care.”” ! That he was a
good international lawyer and a master of Prize law is shown
by the celebrated paper, which he and Mansfield had the chief
share in compiling, in answer to the complaints of Frederic
1.2 But it is chiefly as an ecclesiastical lawyer that he is known
to us; for he left in his notebooks ““ a statement of the par-
ticulars of every case that was brought before him for judg-
ment, a summary of the arguments of counsel,'and a precis of
his own sentence.” * These notebooks, which Joseph Phillimore
edited and published in 1833, enable us to form some conclusions
as to his legal abilities. In very many ‘cases the judgments
consist of a short statement that Lee found for one or other
of the parties. But they are always prefaced by a careful
analysis of the evidence and of the arguments of counsel, so
that it is always possible to see’ the grounds upon which he
based his decision. In some cases there is a short but ‘careful
statement of the law: and these cases cover the whole field
of ecclesiastical jurisdiction—testamentary, matrimonial, and
matters of exclusively ecclesiastical cognizance.

One of the most notable of the testamentary cases was the
case of Helyar v. Helyar,* in which very important points as
to the revocation of wills, and the evidence by which a revo-
cation can be established, were settled. Other cases deal with
the difficult question of the circumstances in which an un-
executed will, which the testator intended to be operative,
could be admitted to probate.5 These cases show the wisdom
of the provision made by the Wills Act 1837,° that no will shall
be valid unless made in the form prescribed by the Act. He
held, in accordance with previous decisions, that marriage and
the birth of a child revoked a will.? One of his decisions dis-
tinguished the position of a trustee from that of an executor ;

11 Lee xv. . £ 2

2 Above 469-470; for some of his opinions in Prize cases see Burrell, Reports
359-365 ; in one of these opinions he states that a sentence of condemnation is con-
clusive till it is reversed, ibid 363-364 ; in 1746 he and Murray’'advised that, apart
from any special commission, the courts of Admiralty of England and Scotland had
an inherent jurisdiction to try Prize cases, Law and Custom of the Sea i 330; for
two opinions on maritime Jaw—one on the rights of the part owners of a ship, and
the other on the rights of seamen to wages for the part of a voyage on which freight
had been earned—see Burrell, Reports 393-395. ~°.

31 Lee xv. 4 {17%4} 1 Lee 472.°

¢ Lamkin v. Babb (1752) 1 Lee 1; cp. Seeman v. Seeman (1752) T Lee 180;
Jekyll v. Jekyll (1;7;3) 1 Lee 419; L’Huille v. Wood (1754) 2 Lee 22.

¢ 7 William IV and 1 Victoria c. 26. ol

7 Braddyll v. Jehen (1755) 2 Lee 193. - ;

8 Boddicott v. Dalzeel (1756) 2 Lee 294. ° n : i
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» Penrice, Hedges' successor as the judge of the court of Ad-
miralty, held that office from 1715 to 1751;! and his son-in-law,
Salusbury, succeeded him, and held it from 1757 to 1773.2 Both
were capable civilians, but nothing more. We know little of the
men themselves ; and the printed records only give us a scanty
record of a very few of the cases which they decided.

Penrice objected to give the government advice upon cases
pending before him in the court of Admiralty ; ® but he did not
show the same conscientiousness as Jenkins and Hedges, that in
his Prize court he ought to be the independent administrator of
international law. We have seen that he asked the government
for a ruling as to whether certain articles were contraband;*
and in 1744, in a report on some pending prize cases, he said
that he would endeavour “ punctually to observe' the provi-
sions of treaties between Great Britain and neutral powers, and
‘““such further regulations and instructions as I'shall from time
to time receive.” ® He, like Hedges,® gave a ruling as to the
extent of the British seas; 7 he gave a hesitating opinion as
to the disposal of foreign ships recaptured from the Moors ; ®
and a decided opinion that the capture of a ship by an enemy in
the Downs was a violation of British sovereignty, and that the
ship must be at once restored.® He reasserted the rule that
“ by the laws of nations enemies’ goods found on board neutral
ships (though not contraband) may be seized as good and law-
full prize, when there is no express treaty to the contrary” ;1
and he ruled that it would be illegal to give blank commissions
to Dutch privateers to sail under English colours, because the
requisite security could not be taken against the commission of
illegal acts.® He held that the Warden of the Cinque Ports
could seize the goods of Englishmen who had traded with the
enemy, since this was not a question which fell within the Prize
jurisdiction of the court.1?

Salusbury decided several cases of claims by seamen for
their wages ; and, whenever possible, he gave a decision in their
favour. In an action by a mate for wrongful dismissal he gave

1 Coote, English Civilians 108-109.

2 Tbid 117; E. S. Roscoe, Studies in the History of the Admiralty and Prize
Courts 29-30.

3 Law and Custom of the Sea ii 345. 4 Above 653 n. %

$ Law and Custom of the Sea ii 311 ; E.S. Roscoe, History of the Prize Court
43-44.

¢ Above 669.

7 Law and Custom of the Sea ii 256-257—the term “ British seas ” had been
used in the convention with Spain made in 1719, and the lords of the Admiralty
wanted to get an interpretation of it. .
8 Thid 239-240. ® Ibid 243-245. 10 Thid 310. 11 Ihid 300-302.
12 The Duke of Dorset (1744) Burrell, Reports 316 ; though the Cinque Ports
had exercised a Prize jurisdiction in the seventcenth century, they were deprived of
itin 1702, vol. i 533 and n. 1.
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Causes were concluded * as speedily as the practice of the courts,
according to the form of proceedings at present established,
would admit.” ? '

The system of procedure followed by the court of Admiralty
in the exercise of its Prize jurisdiction was quite different from
that followed by it in the exercise of its instance jurisdiction.
As Lord Mansfield said in the case of Lindo v. Rodney, ‘‘ the
whole system of litigation and jurisprudence in the Prize court is
peculiar to itself : it is no more like the court of Admiralty than
it is to any court in Westminster Hall.” 2 It was regulated
during the Commonwealth by a Prize Act of 1649,® and, after
the Restoration, by rules made by the Privy Council in 1665 and
1672.4 The validity of those rules was recognized by a statute
of 1707 ;°® and additions were made to them by eighteenth-
century statutes.® Statutes of 1793 and 1803 gave the Crown
power to make rules,? and other rules were made by the court,®
sometimes with the help of the bar.® These rules were elucidated
and cxplained by the judgesof the court, notably by Lord Stowell.
As thus elucidated and explained some of them were restated in
the Naval Prize Act 1864 ;' and they were amended and codified
in 1898.11 The Prize rules of 1914 assimilated the procedure of the
court, so far as possible, to the procedure of the other Divisions
of the High Court. 1 '

Long before 1914 the old procedure of the ecclesiastical courts
and the court of Admiralty, like the old procedure of the common
law courts and the court of Chancery, had been swept away., New
rules of procedure were made in the course of the nineteenth cen-
tury for the exercise of those parts of the jurisdiction of the ecclesi-
astical courts which still survived.?® In 1854 the ecclesiastical

L At p. 71; it was also pointed out that ‘ on the first day of each term, all causes
in which no step has been taken to advance their progress in the preceding term, are
publicly called by order of the court ; and unless satisfactory reason be assigned for
the continuance of the proceeding, the suit is dismissed.”

*(1773) 2 Dougl. at p. 614.

3 E. S. Roscoe, History of the English Prize Court 29.

¢ Tbid 36-38; above 648. 56 Anne c. 37 §§ 4-8.

8 13 George 11 c. 4; 17 George 11 c. 34; 29 George II c. 34; 19 George III
c. 67 ; 33 George IIl c. 66 ; 43 George III c. 160.

? Roscoe, op. cit. 30.

8 These rules were collected in Marriott’s Formulare Instrumentorum.

® Thus in the case of the Charles Havernerswerth (1748) cited in the Concordia
Affinitatis (1779) Hay and Mar. at p. 291,  the court ordered fuller proof ; and the
mode of making it to be settled and agreed by the advocates on all sides by reference
—Dr. Paul, the King’s advocate, Sir George Lee, Sir Ed. Simpson, Dr. Pinfold,
Sir George Hay, Dr. Jenner, and the rest of the bar of civilians ”; it was said,
ibid at p. 293, that it was not till 1748 that affidavits were admitted into the practice
of the Admiralty court, and then only as semiplena probatio.

10 57 28 Victoria c. 25 §§ 16-33.

11 E. S. Roscoe, op. cit. 65-66. 12 Thid 68.

13 See Phillimore, Ecclesiastical Law (2nd ed.) ii 998-1001, for a table of the ru es
of procedure in force in the different ecclesiastical courts.
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Court.! In the second place, just as our modern common law
and our modern system of equity derive many of their char-
acteristic features from the old systems of procedure in which and
through which they were developed, so much of our modern law
as to probate and administration, some of our modern law as to
marriage, and much of our maritime and Prize law, derive many
of their characteristic features from the system of procedure and
pleading used by the civilians. The extent of this debt will ap-
pear when we have examined the nature of the contribution made
by the civilians to the English legal system.

(2) The contribution made by the civilians to the English legal
system.

In order to estimate the contribution made by the civilians
to the English legal system we must look at the kind of cases
which came before the ecclesiastical courts, the court of Ad-
miralty, and the Prize court. It was in these three sets of
courts that the foundations of some parts of our modern law upon
very diverse topics were laid. Though these branches of law
have been altered and developed by modern statutes, though
they are now administered in different courts, and by means of a
different system of procedure and pleading, many of their rules
originate in the doctrines laid down by the civilians. '

The ecclesiastical courts.

(i) Matrimonial causes.—In the eighteenth century the law as-
to the conditions under'which a valid marriage could be cele-
brated was derived partly from the common law, partly from
statutes, and partly from the ecclesiastical law.? Thus some
of the causes which disabled persons from marrying were derived
from the canon law, some from the common law, and some from
the statute law; -and we have seen that Lord Hardwicke’s
Marriage Act settled the forms requisite for a valid marriage.?
It was chiefly disputes as to the existence of a marriage, suits to
compel the celebration of a marriage, suits for the restitution
of conjugal rights, nullity suits, and suits for divorce, which
made up the list of matrimonial causes heard by the ecclesiastical
courts.* Disputes as to the existence of a marriage were some-
times tried in a suit for jactitation of marriage—a form of suit
which had become almost obsolete by the end of the eighteenth
century.® Suits to compel the celebration of a marriage were

! Phillimore, Ecclesiastical Law (2nd ed.) ii 956.

? Bl. Comm. i 433-445; vol. i 621-624; for the principal statutes see vol. iv
490-492 ; vol. vi 410; vol. xi 609-610.

3 26 George II c. 33; vol. x 82; vol. xi 609.
4 Bl. Comm. iii 93-95. & Above 668 n. 3.
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were causes in which authority was sought for a faculty to take
down or erect something in a church, such as a monument, a pew,
or an organ.! In the case of an application for a faculty to appro-
priate a pew, the court must consider whether the grant would
prejudice the parish, whether it would prejudice the opposers,
and whether the applicant was qualified by his rank and pro-
perty.2 The court could also decide which of two claimants
was entitled to seats in a particular pew.?

In some cases the court could decide questions as to the
powers, appointment, and conduct of ecclesiastical officials.
Thus it decided questions as to the jurisdiction of a bishop's
chancellor,* as to the right of patrons to controvert the election
of churchwardens,® as to the deprivation of a parish clerk for
misconduct.®* Such a clerk, it was held, was, if nominated by
the parson, a spiritual officer and therefore subject to the ec-
clesiastical court; but he was a temporal officer if he were
nominated by the parishioners, and therefore presumably not
subject to its jurisdiction.?

The courts still tried many miscellaneous offences committed
both by the laity and the clergy against the ecclesiastical law.
Brawling in church; ® indecent and irreverent behaviour in
church ; ® defamation, whether written or spoken, if the words
were not actionable at law ; 1 immorality ; * moral offences 12
or neglect of their duties 1* by clergymen.

In the nineteenth century the ecclesiastical courts were
deprived of their jurisdiction over some of these causes. They
were deprived of their jurisdiction over tithes,* over perjury,
over brawling in church, and over defamation.’® Compulsory
church rates have been abolished ; 1* and their jurisdiction over
the conduct of the laity is obsolete.!? New statutory courts have
provided a more effective procedure for dealing with clerical mis-
behaviour—moral or doctrinal.’® But some small part of this
jurisdiction still survives either to the old, or to the newer
statutory courts ; ¥ and, if such cases are reported, they are

! Hopper v. Davis (1754) 1 Lee 640; Randall v. Collins (1755) 2 Lee 217.
* Partington v. Rector of Barnes (1757) 2 Lee 345.

* Wilkinson v. Moss (1756) 2 Lee 259.

% Hillyer v. Milligan (1754) 2 Lee 8 ; Smith v. Lovegrove (1755) 2 Lee 162.
¢ Governors of St. Thomas’ Hospital v. Trehorne (1752) 1 Lee 126.

¢ Barton v. Ashton (1753) 1 Lee 350. * At pp. 353-354.

® Foote v. Richards (1753) 1 Lee 265 ; Huett v. Dash (1758) 2 5II.

® Lloyd v. Owen (1753) 1 Lee 434.

1® Ware v. Johnson (1755) 2 Lee 103 ; vol. iii 410; vol. v 205; vol. viii 335.
11 Wheatley v. Fowler 51757) 2 Lee 376.

12 Pawlet v. Head (1728) 2 Lee 565; Rowland v. Jones (1755) ibid 191,

13 Argar v. Holdsworth (1758) 2 Lee dsI 5.

!4 Phillimore, Ecclesiastical Law (2nd ed.) ii 1162.

15 Vol. i 620. 1€ 31, 32 Victoria c. 109. 17 Vol. i 621.

18 Thid 611-614. 18 Thid 630.
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We shall now see that it was for the same reason that this same
measure of fusion between the bodies of law which fell within
the sphere of the civilians' practice, and the rules of law and
equity, was able to be effected.

(3) The co-ordination of these bodies of law with the common law
and equity.

The fact that various parts of English law were adminis-
tered by separate sets of courts, acting by means of different
rules of procedure, and developing the law under the influence
of different technical principles, often caused serious incon-
veniences to litigants. In the first place, it made the admin-
istration of justice slow and costly. In the second place, it
produced striking legal anomalies. Let us look at one or two
illustrations of these inconveniences,

(i) The administration of justice was made slow and costly,
either by reason of the uncertainty of the boundaries of the
jurisdiction of these various courts, or by reason of the op-
portunities for causing expense and delay which it gave to
unscrupulous litigants. The first of these consequences is illus-
trated by the case of Andrews v. Powys' which, between the
years 1721 and 1728, came before the Prerogative court, the High
Court of Delegates, the court of Chancery, the House of Lords,
and back to the High Court of Delegates. A testator had left
two wills. - In the carlier will he had appointed the defendant
Powys, who was his nephew, his executor, and left him the resi-
due of his property. In the later will he had appointed the
plaintiff Andrews his executor, and left the residue of his pro-
perty to Andrews' children. Immediately after the testator’s
death, Andrews, without communicating with the relatives, took
probate in common form. Powys got this probate recalled, and
an order that Andrews should pay £1000, part of the estate
collected by him, into court. The Delegates reversed the order
to pay the money into court on the ground that the judge of
the Prerogative court had no power to make it. Powys then
filed a bill in Chancery to discover by what means the later will
was obtained, and whether the testator was then capable of
making a will. Andrews demurred to the bill on the ground
that the capacity or incapacity of a testator was a matter for
the ecclesiastical court. Lord Macclesfield, L.C., overruled
this demurrer, and ordered Andrews to pay the money into

1 2 Brown P.C. im; ; 1 Lee 242 ; the report in 2 Brown of the case in the House
of Lords gives the clearest statement of the facts; the report in 1 Lee (sub. nom.
Andrews v. Powis) is of the final hearing of the case before the Delegates : the state-
ment of facts leading up to the decision is not so accurate as that in 2 Brown P.C.
but it supplements it at one or two points.
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question at issue was whether or not there were debts owing to
or by the estate of a deceased person.! In these cases too the
court of Chancery had a concurrent jurisdiction. Cases where the
question at issue was whether a criminal offence had been com-
mitted in England in breach of a statute, were matters for the
common law courts. Neither the ecclesiastical courts * nor the
court of Admiralty,® nor the Prize court 4 could interfere unless
the statute had conferred jurisdiction upon them. But, though
crimes committed on a river below bridges fell within the juris-
diction of the common law courts, damage done by one ship to
another below bridges fell within the jurisdiction of the court of
Admiralty.® Though, as a general rule, the court of Admiralty
had jurisdiction to enforce the payment of wages due to seamen,®
it had no jurisdiction if there was a contract under seal to pay the
wages.? And it should be noted that, if a court of common law
had laid down a general principle which was applicable to a
matter coming within the jurisdiction of an inferior court, that
court could be prohibited if it did not follow it. Thus the
common law courts had laid it down that a custom to pay fces
in cases where no service was done was an unreasonable custom.
Sir George Lee followed this principle when he held that a vicar
could not claim a wedding fee when one of his parishioners had
been married in another parish, though, he said, he had not
found any decision on this particular case.®

In the following cases it was held that the court of Chancery
had jurisdiction, and that therefore an injunction could be got
if the ecclesiastical courts or the court of Admiralty attempted to
exercise it.

All questions which involved a decision upon the construction
of a will were matters for the court of Chancery, e.g. the question
whether an executor took beneficially or whether he took as a
trustee for the next of kin,? or the question whether or not a prior
will, which had been revoked by a later will, could operate as
a marriage settlement.’® The court of Chancery also assumed
jurisdiction in all cases where a trust had been created ; 1! in all

1 Morris v. Darling (1755) 2z Lee 175.

? Cox v. Ricraft (1757) 2 Lee at p. 375.

2 Wynne, Life of Jenkins ii 747-748 ; above 658.

¢ The Snow Greyhound (1763) Burrell 189.

5 Fairless v. Thorsen (1774) Burrell 130. ¢ Above 692.

? Howe v. Nappier (1766) 4 Burr. 1944.

¢ Patten v. Castleman (1753) 1 Lee at pp. 394-397 ; after the sentence a case
was produced precisely in point, ibid at p. 398.

® Sutton v. Smith ( 17;3) 1 Lee at pp. 280-281.

!¢ Pohlman v. Untzellman (1756) 2 Lee 319.

11 Anon. (1738) 1 Atk. 491; S;r George Lee gave an op:mon in 1745 that ques-
tions of account as between the managers of a fund to carry on a privateering venture,
and the subscribers to the fund, fell within the jurisdiction, not of the court of Ad
miralty, but of the court of Chsncery, Burrell 381.
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Blackstone never lost sight'of this resolve to penetrate through
legal forms to the principles of the law, and to understand the
manner in which those principles united to form an harmonious
legal system. The perseverance with which he attempted to
realize this idea is the secret of his success as a lawyer.

In November, 1743, he was elected a fellow of All Souls
College. He was not one of the founder’s kin who had a pre-
ferred claim to be elected. At that period the college was very
ready to elect meritorious outsiders, and did not wholly approve
of the manner in which the kin urged their preferential claims.!
At a later period Blackstone demonstrated the absurdity of their
claims in his essay on Collateral Consanguinity, and helped the
Archbishop of Canterbury, the visitor of the college, to give a
decision which confined them within reasonable bounds.? In
November, 1746, he was called to the bar, and for a time divided
his time between Oxford and London. Though he was made
recorder of Wallingford in 1749, he made little progress at the
bar. But, though his progress at the bar was slow, he was doing
much useful work for his college and the university. We shall
see that he did good service to his college as its bursar and the
steward of its manors,® and a still more valuable service in com-
pleting and arranging the Codrington library ‘—the greatest of
the collegiate libraries of Oxford in the subjects of law history
and economics. In 1750, the year after he had taken his degree
of doctor of law, he was made the assessor, that is the judge, of
the Chancellor’s court. He was made a delegate of the university
press in 1755, and in that capacity he effected some very salutary
reforms.® We have seen that in 1756-1758 he took a large part
in settling the scheme for the new Vinerian Professorship of
English law.® In 1757 he was appointed one of the visitors of
Michel's new foundation at Queen’s College, Oxford; in that
capacity he settled the disputes to which its establishment had
given rise ; and he completed the High Street front * which for
many years had been little better than a confused heap of ruins.” ?

In 1753 Blackstone had resolved to abandon London for
Oxford. We have seen that he had failed to become regius
professor of civil law, and that, fortunately for English law, he
had resolved to take Murray’s advice, and break new ground by

1 Grant Robertson, History of All Souls 184, tells us that between 1700 and
1750 only twelve founders’ kin were elected, but between 1757 and 1777 thirty-nine
out of fifty-eight vacancies were filled by the kin.

3 The college need not have more than ten founders’ kin on the foundation,
but they could elect more, ibid ; but between 1790 and 1852 the practice of electing
the kin taken from certain families was resumed, so that fellowships at All Souls
became confined to * a charmed circle of county families,” ibid 185.

3 Below 718-719. ¢ Below 719. 5 Below 719.

¢ Above 04-95. ? Clitherow, 1 W, BL xi,
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and his sense of duty. It is these qualities which live in his
Commentaries and his other works, and have given him his en-
during place in our legal history. '

Blacksione's Commentaries and his minor legal works.

Blackstone's minor legal works are, for the most part, con-
tained in the collected edition of his Law Tracts, which was
first published in 1762.

The first of these tracts is his Analysis of the Laws of Eng-
land, first published in 1754, which, as we have seen,? was a
synopsis intended for the use of those who attended his lectures
on the laws of England. The second is his Essay on Collateral
Consanguinity,® first published in 1750, which was written to
demonstrate the absurdity of extending indefinitely the classes
of persons who were entitled, on the ground of consanguinity to
the founder, to a preference in the elections of fellows of All
Souls. Blackstone argues, in the first place, that the words of
the founder’s statute, the circumstances in which the statute
was made, and the founder’s intention, all go to show that this
indefinite extension could never have been contemplated. He
shows, in the second place, that neither the civil law, the canon
law, the common law, the Norman law, nor feudal law, permitted
the conception of consanguity to be extended indefinitely. He
concludes that the College, when it refused to admit the claims of
persons whose kinship was very remote, had shown, not dis-
respect to the founder’s wishes, but the truest respect, in that
they have “ vindicated his meaning from gross absurdities ahd
palpable contradictions.” ¢ We have seen that this Essay
helped the visitor (with Blackstone’s assistance) to arrive at an
equitable solution of this long disputed question.®

The third of these tracts is his essay, first published in
1758, on the question whether tenants in ancient demesne were
freeholders, and, as such, entitled to vote for knights of the
shire.® In Blackstone’s days there was not sufficient historical
material available for a complete and final settlement of this
question. But Blackstone uses acutely the material at his dis-
posal ; and, as we have seen, he comes to the historically correct

! This was an edition in two volumes ; a third edition in one volume was pub-
lished in 1771, to which was added the tract on the Oxford Press; my references are
to this edition.

2 Above 705.

3 An Essay on Collateral Consanguinity, its limits, extent, and duration;
more particularly as it is regarded by the statutes of All Souls College in the Univer-
sity of Oxford.

4 Tracts 190. 5 Above 705.

¢ Considerations on the Question whether Tenants by Copy of Court Roll

according to the Custom of the manor, though not at the will of the Lord, are
Freeholders qualified to vote in Elections for Knights of the Shire.
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He showed the same critical power, and the same wide knowledge
of later periods in English history in a letter which he wrote in
1775 to Daines Barrington,* in which he proved that an antique
seal, found when pulling down a house in Oxford, was the seal
made for the ecclesiastical court of the rural deanery of Sonning,
pursuant to a statute of 1547.2

These tracts show that Blackstone was a learned lawyer and,
as his adversary Priestley said,® a learned legal historian. They
show that he could state his arguments and conclusions clearly,
and that he could put them into an attractive literary form.
If they had stood alone they would have given Blackstone a
small place in the history of our legal literature. They would
certainly not have given him enduring fame as one of those
great writers on English law, such as Bracton, Littleton, Coke and
Hale, who have not only accurately expounded the law of their
own day, but have exercised a large influence over the future
developments of the law. He won this enduring fame by his
Commentaries.

Blackstone prefixed to his Commentaries his inaugural
lecture on the study of the law in which, as we have seen, he
gives a short history of legal education, and makes a powerful
plea for including the study of English law among the subjects
taught at the university.® This lecture forms the first section
of his introduction. In the ensuing three sections he speaks
of the nature of law in general, of the laws of England, and
of the countries subject to the laws of England. The work
itself is divided into four books, to each of which a volume
is allotted. The first book deals in eighteen chapters with
the Rights of Persons. After dealing in the first chapter with
the absolute rights of free persons, he goes on to deal in the
ensuing eight chapters with those persons or bodies to which
the government of the state is entrusted.® These chapters thus
deal with constitutional law. In the tenth chapter he deals
with the distinctions between natives, aliens, and denizens. In
chapters eleven to thirteen he deals with ‘‘ the sorts and con-
ditions of men " under the three heads of the clergy, the * civil
state "’ or the laity, and soldiers and sailors. In chapters four-
teen to seventeen a transition is made to private law; and the
relations of master and servant, husband and wife, parent and

. s )

: II)%udg‘:;s;dC\?;aiogzn; :f Blackstone’s Writings 23-47.

? An Interesting Appendix to Sir William Blackstone’s Commentaries (Phila-
delphia 1773) 18; this book contains all the documents relative to Blackstone’s
controversy with Priestley, and Dr. Furneaux’s letters to him.

4 Above 96-99.

5 The Parliament—the King and his Title—the King’s Royal Family—the

Councils belonging to the King—the King’s duties—the King’s Prerogative—the
King's Revenue—Subordinate Magistrates.
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great rapidity.! Fifteen editions were produced by various
editors between 1783 and 1849. In these editions the law was
brought up to date either by notes, as in the twelfth to the
fifteenth editions by Christian, the first Downing professor of
the laws of England at Cambridge, or by notes and amendments
to the text. But editors amended the text somewhat sparingly ;
for, as Dicey has said,? *“ the name of the commentator inspired
a kind of awe.” Their attitude is illustrated by the words
used by Taylor Coleridge, the editor of the sixteenth edition.
He said: “ To me the Commentaries appear in the light of a
national property, which all should be anxious to improve to the
uttermost, and which no one of proper feeling will meddle with
inconsiderately.” 3

But the changes in the law made during the nineteenth
century were so vast, that it became impossible to adapt Black-
stone’s text to the new order by small changes in the text and
by additional notes. This fact was realized by serjeant Stephen,
the author of the classic work on pleading.* In 1848-1849 the
first edition of Stephen’'s Commentaries appeared, which is now
in its nineteenth edition. Dicey thinks that Stephen would
have done better if he had written an entirely new book.® This
he did not attempt. :

His modesty and intense veneration for the commentator's work forbade
him to enter into competition with his predecessor. He resolved not
to write a new book, but to preserve or, where necessary, to amend the
language of the Commentaries. He re-arranged the celebrated treatise
from top to bottom. By an effort of infinite labour and acuteness he
preserved wherever it was possible Blackstone’s original language, and
marked off distinctly any change introduced into it. He at the same
time so modified Blackstone’s words as to make them precisely corre-
spond with the then existing law.®

The result was not in Dicey’s opinion wholly successful. He
considers that the reputations both of Blackstone and Stephen
‘“ have suffered from their literary partnership.”

Stephen was above all things a logician. In editing the work he did not
find full scope for exhibiting the discriminating refinement of his in-
tellect. Blackstone was somewhat deficient in keen logical discernment.
He was above all things a man of letters. His editor’s efforts to correct
logical defects spoilt the literary charm of the Commentaries without
satisfying the demands of logical accuracy.’

! For a note by Sir Frederick Pollock on the pagination of the Commentaries
see L.Q.R. xxii 356 ; it appears that the pagination of the eight editions published
in Blackstone’s lifetime, whether quarto or octavo, is uniform ; the paging of the
ninth edition is different, and the paging of the tenth edition varies from that of the
ninth ; the marginal pagination introduced into the twelfth edition with Christian’s
notes is that of the tenth edition, not, as the publishers stated, ** of former editions.”

? Camb. Law Journal iv 289. 3 Preface. 1 Vol. ix 312.

5 Camb. Law Journal iv 289. 8 Tbid. 7 Ibid 289-290.
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stone’s intellect, and the dignified suavity of his style.” In
it Blackstone tells us that he had “been very early engaged in"’
the financial side of college business, and ‘* continued for a con-
siderable time, either as an accomptant, an assistant, or an
auditor,” 1 The thoroughness of the work which he did in
connection with the college estates is illustrated by another
statement in the same tract: ‘ In the year 1747 I remember
to have compared all the leases then subsisting with the rentals
and to have corrected a great many mistakes; most of them
to the disadvantage of the College (for the tenants will take
care of themselves) and some of them of near seventy years
standing.” 2 His work on the Codrington Library was as con-
scientious and as solid. In 1710 Codrington had left £10,000
and £6000 worth of books to build and endow a library. The
foundation stone had been laid in 1716. But, for some years
before Blackstone’s election to All Souls, the work had come
to a standstill. On its completion and arrangement Black-
stone spent many years of work. ‘‘To him,” says Montagu
Burrows, '‘the library owes the excellent arrangements which
distinguish it to the present day. By judicious management
Codrington’s £10,000 was increased to £12,000, and an endow-
ment was formed for the future increase and care of the books
out of the surplus left when the building was completed.” ?
Bacon’s statue of Blackstone, a statue so remarkable for the
life-like expression of the face that we must suppose that the
sculptor knew Blackstone personally, is now the chief ornament
of the library. _

Blackstone's efforts on behalf of the university press were
no less conspicuous and successful. When he was made a dele-
gate of the press he found it in an effete condition—'* languishing
in a lazy obscurity, and barely reminding us of its existence,
by now and then slowly bringing forth a Program, a Sermon
printed by request, or at best a Bodleian Catalogue.” * The
letter to the Vice-Chancellor, in which he not only entered a
protest against this neglect, but also suggested salutary measures
of reform, is, as we have seen,® printed in his Law Tracts; but
the more piquant and personal passages are omitted. It is an
excellent specimen both of his literary powers and of his capa-
city for affairs. We have seen too that he had a good deal to
do with the speedy settlement of the scheme for giving effect to
Viner's will.®

All Blackstone’s literary works show that capacity for re-
ducing to order and system even the most intractable material,

1Atp. 3. * At p. 42. 3 Worthies of All Souls 389.
¢ From Blackstone’s original letter to the Vice-Chancellor.
5 Above 710. ¢ Above 94-95.
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stone uses his lucid style and his literary talent to translate his
authorities into English which faithfully reproduces their gist.
Hammond, who is perhaps the most learned of all the American
editors of Blackstone, says that the Commentaries are

one of the few books upon any subject in which the reader will see fuller
meaning and more precision of statement in exact proportion with the
knowledge of the subject which he himself brings to the reading; at
least, the editor may say from his own experience that after repeated
perusals (almost a score of them with successive classes of students) he
still sometimes finds new force and meaning in Blackstone’s words, when
reat.d in connection with a new question, or knowledge that he had not
before.!

Fourthly, though the Commentaries are not a history of
English law, but a statement of what that law was in Blackstone’s
own day, they are in fact the best history of English law which
had yet appeared. In his inaugural lecture, which he prefixed
to the Commentaries, Blackstone emphasized the need for the
study of legal history ; # and it is to his study of legal history,
and to the use which he made of it, that the Commentaries owe a
large part of their excellence. Throughout the book legal prin-
ciples are explained by reference to their history ; and he con-
cludes his book with an historical summary of the chief epochs
in the history of English law, which inspired Reeves to write his
history.® Blackstone realized that it was only by an historical
method that the law of his day could be rationally explained
and taught; and he also realized two important truths which
Maitland has emphasized—first, that effective legal history in-
volves comparison, and, secondly, that it is a history of ideas.!
Throughout the Commentaries Blackstone introduces compari-
sons with foreign law, and tries to get down to the fundamental
ideas which underlie the legal rules in force at different periods
in the history of English law. It is true that some of his his-
torical work has not stood the test of modern research. He is
weak on the earlier parts of our legal history, especially on the
Anglo-Saxon period. But from the reign of Edward I onwards
his history is generally sound.. Pollock and Maitland’s great
history covers the period during which Blackstone’s work is
weakest. That history and the Commentaries present a picture
of the historical development of English law down to Blackstone’s
day which, in its main outlines, is very fairly adequate.

Lastly, we have seen that the completeness of the book has
been emphasized both by Lord Campbell and by Maitland.®* We
have seen, too, that Fitz- James Stephen considered that this

! Hammond, Blackstone’s Commentaries, Pref. p. xiv.
2 Comm. i 35-36, cited above g8. 3 Above 413.
4 Comm. i 36, cited above g8. 5 Above 702.
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the project of a general register of deeds and wills. He supported
a bill for making ‘extensive reforms in the law as to the ad-
ministration of assets—inter alia the rights of preference and
retainer were to be abolished, and the real property of traders
was to be made liable for their simple contract debts.? We have
seen that in the University of Oxford he advocated and carried
through a reform of the university press; and that, at the latter
part of his life, he pushed forward schemes of prison reform.?
Last but not least-we have seen that he condemned the absence
of any proper provision for legal education, and advocated that
system of university teaching of law which prevails to-day.*
I think that these illustrations show that Blackstone was fully
aware of some of the defects of the English legal system. But,
as Gibbon said, he was a very respectful critic.5 In fact, Gibbon’s
brief comment more correctly represents Blackstone’s approach
to the shortcomings of English law than Bentham’s sweeping
indictment of his hostility to all reformation.

Blackstone’s mental attitude was not peculiar to himself.
It was the mental attitude of many representative Englishmen
in the eighteenth century. Many representative Englishmen
in that century were proud, and rightly proud, of English in-
stitutions and English law. Was not England the one State in
Europe where the law was supreme, and the liberty of the subject
was protected ? Had not English institutions and English law
won the praise of such representative foreigners as Montesquieu
and Voltaire? And because Englishmen were proud of their
institutions and their law, they were not averse to an intelligent
criticism of tendencies which seemed to them to be evil, or of
practical abuses which they had observed. As Horace Walpole
said, “ there is a wide difference between correcting abuses and
removing landmarks.” ¢ A remarkable passage at the end of the
eighth chapter of the first Book of the Commentaries 7 might (if
chronology permitted) be taken to be a sermon on the text of
Burke’s famous dictum that * the power of the Crown, almost
dead and rotten as Prerogative, has grown up anew, with much
more strength, and far less odium, under the name of Influence.” 8
Indeed, in one very important matter Blackstone went even
further than Burke was ever prepared to go—he admitted
the need for some measure of Parliamentary reform.? These

! Comm. ii 342-343.

* British Museum Add. MSS. 35,879 ; for an account of this and other similar
bills see L.Q.R. lii 52-53.

3 Above 708, 719. 4 Above 96-99. 5 Above 728.

® Letters (ed. Toynbee) xiii 86. 7 Comm. i 335-337.

% Present Discontents, Works (Bohn's ed.) i 313.

*“ If any alteration might be wished or suggested in the present frame of
Parliaments, it should be in favour of a more complete representation of the people,”

Comm. i 172 ; cp. ibid i 174, where he says, * The misfortune is that the deserted
boroughs continued to be summoned.”
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that Montesquieu's theories were not in their entirety applicable
to the British constitution. He was equally well aware of the

fact that in England the powers of government were more divided

than they were in France and other continental monarchies. He
uses Montesquieu, but he does not subscribe to the view that his
theory of the separation of powers is the sole and sufficient cause
for the excellence of the British constitution. He looks at the
facts, and finds the cause in the balance of the powers of
separate and autonomous organs of government, and in the con-
trol of the law as interpreted by the courts.! In a later passage,?
it is true, in which the advantages of an independent judiciary
are set out, we can see clearer traces of Montesquieu’s influence.

‘But it does not go beyond the facts, and it is defective only in

failing to note the administrative character of the control which
the court of King's Bench exercised under judicial forms.

I think that less than justice has been done to Blackstone’s
abilities as a political thinker. He was not writing a book upon
political science, but a description of the principles of English
law public and private. His mentality was, as I have said,
typical of the eighteenth century. And there is no doubt that,
in the new age which was beginning to open in the last years
of that century, that mentality erred on the side of slowness to
admit the need for reforms. There is no doubt also that, in the
sphere of law reform, Bentham’s ideas supplied a necessary
stimulus, a creed, and a programme. But the need for that
stimulus was to some extent caused by the Tory reaction which
was provoked by the excesses of the French Revolution. As we
have seen, both Blackstone and Burke were ready to criticize
and to suggest reforms, provided that no attempt was made to
undermine the basic principles of the British constitution and
English law. Neither showed the blind opposition to all change
which characterized Eldon and Ellenborough. Dicey has said
that, “in the ordinary course of things the law of England
would have been amended before the end of the eighteenth, or
soon after the beginning of the nineteenth century’ ;?® and
Bagehot has said that, ““if it had not been for the terror excited
throughout Europe by the French Revolution, the old system of
parliamentary representation could hardly by any possibility have
lasted as long as it did.” * But the French Revolution, and
the Tory reaction which it caused in England, stopped all chance
of reform on these lines. And so, when reform did come, it was
a reform which was inspired by the new Whigs who had learned

1 Comm. i 154-155, cited vol. x 716.

1 Comm. i 269-270, cited vol. x 417.

? Law and Opinion (1st ed.) 123.

¢ Essays on Parliamentary Reform 143.
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I
VINER’S BEQUEST TO OXFORD UNIVERSITY

(1) A copy of such part of Viner's will as relates lo the University of
Oxford
Gough, Oxford, 96.

1 give to the chancellor, masters, and scholars of the university of
Oxford, all those my books, whether in sheets or otherwise, and which
are unsold or not disposed of (excepting some sets only hereinafter
mentioned) of that my work, called or known by the name of a general
abridgement of law and equity, which I have remaining by me, or which
are now in the hands or possession of any other person or persons for
my use ; to be disposed of and sold, and the money arising thereby to
be applied, by and with the approbation of a majority of the members
there in convocation to be assembled for that purpose (on public
notice given) for the nominating, appointing and establishing a PRO-
FESSORSHIP of the common law in the said university ; and to put
it upon a proper foot, that young gentlemen who shall be students
there, and shall intend to apply themselves to the study of the common
laws of England, may be instructed and enabled to pursue their studies
to their best advantage afterwards when they shall attend the courts
at Westminster, and not to trifle away their time there in hearing what
they understand nothing of, and thereupon perhaps divert their thoughts
from the law to their pleasures: that a certain annual handsome
allowance be fixed upon to be made to such PROFESSOR and his
successors, to be chosen from time to time by the said university in
convocation assembled ; and that the income of the surplus be dis-
posed of in a proper manner by the said convocation, whereby to raise
a fund for a continuance of the said work by way of addenda, at about
the distance of twenty or five and twenty years, as shall be thought
by the said university most proper and convenient, according as books
of reputation shall be published for the future of cases adjudged in
law and equity.

Item, my will and desire is, that such PROFESSOR so to be elected
should be at least a master of arts, or a bachelor of the civil law in the
said university, and likewise a barrister at the common law, and should
read a solemn lecture and lectures when and so often as such convo-
cation shall think proper and direct, so as such time of reading shall
not interfere or be within the time of the law terms.

And my will further is, that after an ample provision according to
the judgment and approbation of the said convocation shall be made
and secured for such PROFESSOR as aforesaid, the remaining parts

739
























APPENDIX 747
SCHEME OF THE COURSE

Rights of Rights of W 5
Rights of Persons. Property Real. P’""‘"F Private Wrongs. | Public Wrongs.
Lect.i. Oct.10 |Lect.i. Nov.30|Lect.i. Jan.14|Lect.i. Feb.14|Lect.i. Mar. 8
ii. 1 ii. Dec. 1 ii. 15 ii. 15 i, 10
iii. 12 iii. 3 iii. 17| i 16 iii. 11
iv. 13 iv. 4 iv. 19 iv. 18 iv. 13
v. 16 V. 6 v, 21 v. 19 v. 15
vi. 17 vi. 8 vi. 22 vi. 21 vi. 17
vil. 19 vii. 10 vii. 23 vii. 18
viii. 20| viil 11 viii. 25| viil. 20
ix. 22 ix. 13 ix. 26 ix. 22
X. 23 X. 15 p & 28 X. 24
xi. 25 xi. 17 xi. Mar. 1 xi. 26
xii. 27 xii, 3| xii. 27
xii. 29 xiil. 4| xiii. 29
xiv. 30 xiv. 6
xv, 31
xvi. Now. 1

The Lectures will begin exactly at Ten in the Morning, in the School
of Municipal Law.

(4) The Manuscripts of Blackstone's Lectures

I have seen five manuscripts of these lectures which I shall dis-
tinguish by the letters A, B, C, D, E.

A

This manuscript is in the library of the Law Society. It is a trans-
script of the Lectures given in 1753—the first course which Blackstone
delivered. It was taken by Thomas Bever of whom I have given
some account (above 644-645). His transcript is contained in two folio
volumes, which are obviously a fair copy from rough notes. It is a
careful set of notes with full references to the authorities cited by the
lecturer. At the end some advice is given to students as to books and
other methods of attaining a knowledge of the law, which is a shorter
form of the note in MS. C (below 748-749).

B

This manuscript is also in the Law Society’s library. It claims to
be Blackstone’s own copy written ont by himself. A note at the be-
ginning of the volumes, signed by the donor, J. D. Blake, and dated
July 28, 1832, contains the following statement: ‘‘ This and the ac-
companying three volumes contain Mr. Justice Blackstone’s MS. of
the lectures originally delivered by him. They were shown by me to
the late Mr. Cook, formerly clerk to Judge Blackstone (afterwards to
Mr. Justice Buller), and declared by Cook to be in the handwriting of
Judge Blackstone.”” I do not think that this claim can be substan-
tiated for the following reasons: (1) I think the lectures are written
out in two hands; and the hand most like Blackstone’s exhibits im-
portant differences from his handwriting. (z) The notes are short and
sometimes scrappy. They are far less in bulk than MSS. A, C, and D,
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Of freight, charter parties, bills of lading, demorage, and bottomry.

Of ballast. !

Of pilots, lodesmen, or locmen.

Of wrecks, viz. flotsam, jetsam, and lagan.

Of salvage, average, or contribution.

Of ports, havens, lighthouses, and sea marks.

Of letters of marque and reprisal.

Of privateers or capers.

Of pirates and sea-rovers.

Of convoys and cruizers.

Of captures, condemnations, and appeals.

Of bills of health and quarantine.

Of embargoes, or restraint of princes.

Of protections, passports, and safe conducts.

Of leagues and truces.

Of proclamations for war or peace.

Of the Admiralty.

Of consuls.

Of insurance,

Of arbitrators, arbitrament, arbitration bonds, and awards.

Of aliens, naturalization, and denization.

Of banks and bankers.

Of usury.

Of customs and custom house officers.

Of porters’ rates for landing, etc., of some sorts of goods.

Of carts and carmen.

Of contracts, bonds, and promissory notes.

Of bills of exchange, and about the cross ones of Europe, known to
foreigners under the denomination of arbitrations of exchange.

Of brokers. :

Of the par of monies.

Of arbitrations.

Concerning bankruptcy. .

Of the general trade of the world—Emngland, Wales, Scotland,
Ireland. '

Of the trade between Great Britain and France, Holland, Germany,
Spain, Portugal. d

Great Britain’s trade with Italy including under this denomina-
tion Venice, Naples, and Sicily, Genoa, Leghorn, Ancona, etc.

Of the trade carried on by Great Britain with Turkey and Barbary,
Africa, Asia, America. i

Of the South Sea Company.

Of the Hudsons’-Bay Company.

Of Carolina’s general trade.

The general trade of Virginia, Maryland, New York, Pensilvania,
the Jerseys, and New England, Nova Scotia, Georgia, Barbadoes,
St. Christopher, Nevis (or Mavis), and the other Carribee
islands, Jamaica, the Lucayos or Bahama isles, the Bermudas or
Summer islands, Newfoundland.

An account of the trade between Great Britain and Muscovy,
carried on by the Russia Company.

Of the trade between Great Britain, Denmark, and Norway,
Sweden, Poland, Prussia, and the Austrian Neiherlands.

Of the products, manufactures, and trade of France.

Of the trade of Spain, Portugal, and their African Company, Ifaly.

Of the Levant trade and that on the coast of Barbary.
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CRIMINAL LaAw,
accomplice : King's evidence—

right to Pa.rdon. 514.
Mansfield's decisions, 513, 514.
public mischief, 513, 514.

CRIMINAL LAW AND PROCEDURE,
books on, 361-365.
treason, tracts on, 362, 363.

Cnour-ron GEORGE,

Crown Circuit Companion. 353, 354
Practice of the Courts of King's Bench
and Common Pleas, 352, 353.

CROWN LaAw,

Tremaine and Rice's collection of
precedents relating to, 363.
CUNNINGHAM, T.,
works by
Historical account of the Rights of
Election, 346.
History of the Customs, 348.
Law of Bills of Exchange, 389.
Law of Simony, 398.

CusToMS,

Cunningham's History of the Cus-
toms, 348,

in the Common
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Jummunnxcx,
1 642 sqq.
_esoa s Elements of Jurisprud-

Gene 496.
pownrto ive, Mansfield’s ]udgment
in St Awph case, 513.
JusTICES OF THE PEACE,
wo:‘lmon,
's book on the criminal
business of justices, 334.
Bhekerby"s Justice of the Peace his

mpmms. 334, 335-

s book on Justices, 335.
Rurns books on, 332-335. 339-
Jacob’s Modern Justice, 334.
Nelson's Office and Authority of a
Justice of the Peace, 334.
JusTiNIiAN,
Digest and Code, 173.

K

KaMEs, LorD,

Haérdwiche. correspondence with,
5%4.

Scottish system of law and equity
in same Court: correspondence
with Hardwicke, 330.

some account of, 583 n., 600.

KELHAM, ROBERT,

books of, 403.
Law-French Diclionary, 177.

Kennerr, WHITE,

Ecclesiastical Synods and Parlia-
mnlarﬁfdonﬂomhom of the Church
of Eng 624, 625
Kenvox, Lorb,
career, 576-579.
character, 577 n., 578, 579.
Ch;ef Justlce. 1788 -1802, 328 576-
553
decisions, 580-583.
Eldon's opinion of, 328 n.
Mas.ster of the Rolls, 1784-1788, 328,
578.

King, TrHE,

Divine right, question of, 345, 651.

King, PETER,

Lord Chancellor, 1725-1733, 210-214.
career of, 210, 211.
Chief Justice of the C.P., 1714-1725,
211, 447-
judgments, 211, 212.
reforms instituted by, 213, 214.
King's BENCH,
Chief Justices (1700-1756), listof, 431.
Chief Justices,
Hardwicke, Lord, 1733, 243, 432.
K%nyon. Lord, 1788-1802, 328, 576-

503.
Lee, Sir William, 1737-1754, 442-
446.
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King’s BENcH—Chief Justices
(cont.)—
Macclesfield, Lord (Thomas Parker),
1710-1718, 204, 432.
Mansficld, Lord, 1756-1786, 472 sqq.
Pratt, John, 1718-1725, 432-437.
Raymond Robert, 1725-1733, 437-

Ryde.r Dudley, 1754-1756, 446, 447.
Judges of,
Ashhurst, William Henry, 1770-
1799, 486-488.
Aston, Richard, 1765-1778, 484, 485.
Blackstone, Sir William, Feb.-
June, 1770, 485, 706, 707.
Buller, Sir Francis, 1778-1794, 488-
492.
Denison, Thomas, 1741-1765, 478,
479.
Eyre, Robert, 1710-1723, 448.
Foster, Michael, 1745-1763, 135,
136, 478.
Grose, Nash, 1787-1813, 485.
Hewitt, James, 1766-1768, 485.
‘Willes, Edward, 1768-1787, 486.
Wilmot, John Eardley, 1755-1766,
e e 48130 6 82, 48
€S, Josepll, 1704-1770, 462, 453.
Pra.;tioe. books on, 351, 352, 357,
359
Procedure and Pleading, 493 sgq.
King’s Counset,
bench of Inn, right to be called to, zo.
position and duties, 1o.
precedence and numbers in eight-
eenth century, 4, 5.
KingsToN, DUCHESS OF,
case of, 314.
KyDp, STEWART,
career of, 400.
works by,
Comyns’
400.
Law of Corporalions, 400, 429.
Treatise on the Law of Awards, 393,
429.
Treatise on the Law of Bills of
Exchange, 390, 429.

Digest, continuation of,

L

LamB, CHARLES,
born in the Temple, 46 n.
LAND Law,
books on, 367-383.
common recoveries, 516.
copyholds, 380, 381.
ejectment, actions of, 516, 517.
Mansfield's decisions on the, 515.
registration of title to land, 378,
379, 380.

title: lost grant: presumption

from long user, 517.






LEGAL PROFESSION (cont.)—
Admte—General, 4, 6,7, 9
Admtes in ecclesiastical and

ECourts 4.5. 7, 50, 51.
14' ‘

Attm;ea 8,9, 51 sqq
Barristers; sez Inns of Court, and

under ate Inns.
Board of Trade, Standing Counsel to,
10, II.

Conveymeers. 26, 27.
yancing, Scriveners’ Com-
y’s attempt to control in City
of London, 70-72.
Doctors’ Commons, 46.
Doctors of Law, 7, 83, 84.
Duchy of Cornwall,
General for, 10.
Duchy of Lancaster, Attorney-
General for, ro.
Ecclesiastical and Admiralty Courts,
King’s proctor, duties of, 12.
education of; see Legal Educa-
tion.
Government departments, legal ad-
visers to, 11, 12, 13.
Inns of Co-urt 15 5qq.
udges, Common law, serjeants only
eligible in cighteenth century, 5. 6
King's Counsel, 4, 5, 10, 20.
numbers in 1779; 4.
order of precedence in elghteenth
century, 4.
organization and discipline, 14, 17.
Proctors. 8, 9, 75-79.
Queen's Attorney, 10.
Recorder of London, 5, 12.
Serjeants’ Inns, 14.
Solicitor-General, 4, 6, 7.
Solicitors, 8, 9, 51 sqq.
Treasury, junior counsel to, 11.
Treasury, solicitor to the, 11, 12,

Attorney-

13.
And see Attorneys; Inns of Court;
Law Society ; and Solicitors.
LEGGE, THOMAS,
Law and Practice of Outlawry in
Civil Actions, 355.
LETTERS OF MARQUE,
Jenkins, Sir L., on, 653.
LEvy-ULLMANN, PROFESSOR,
Blackstone's Commentaries, praise
of, 726.
LiBEL,
books on, 396, 3
Dean of St. Asapk s Case, 513.
eneral verdict in cases of, 513.
jury, general verdict: Camden's
su rt of principle, 305.
ve case, 305.
LIL!.Y, Jonn,
Collection of Modern Entries, 358.
Practical Conveyancer, 376.
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LincoLn's INN,
barristers, limited
calls to the bar, 19.
bencher’s qualifications, 21.
calls to the bar ; ceremony of call, 25.
catéenng a.rrangements reform of,
3
cha.mbers, letting and management
of, 37.
Chapel, 33.
conduct of members,
punishment of, 28.
Dean of the Chapel, 21.
exercises, how performed, 8o.
Grand Nights, 39, 40.
International law, early books on,
in library, 637 =.
Keeper of the Black Book, 21.
lecturer at, 81.
Library, 34.
Master of the Library, 21.
Master of the Walks, 21.
New Square and Stone Buildings, 35.
Old Hall, 33, 34.
Reader, position of, 21.
revels in 1706, 16.
servants, 36.
Treasurer, position of, 21.
Treasurer’s and Readers’ feasts, 17.
women inhabitants, orders against,

control over

unseemly,

38.
LrLoyD, NATHANIEL,
King's Advocate, 1715-1727, 646.
Lroyp, RICHARD,
Dean of the Arches and Judge of
the Court of Admiralty, 646. .
Locar GOVERNMENT,
literature of,
Astry’s General Charge to all Grand
Juries, 334.
Blackerby’s Justice of the Peace
his companion, 334, 335.
Boyd's Office Powers and Jurisdic-
tion of Justices of the Peace, 335.
Buré:'s History of the Poor Law,
339,
Burns jmtsus of the Peace, 332-
334, 335, 339.
Carter’s ngai Provisions for the
Poor, 338.
Dalton’s Compleat Sheriff, 335, 336.
Far!l;ey s Laws relating to the Poor,

339.
Jacob’s Modern Justice, 334.
Nelson's Office and Authority of a
Justice of Peace, 334.
Ritson's Office of Constable, 336, 337.
Shaw’s Parish Law, 338.
Umfreville's Lex Coro»ator;‘a. 336.
Welch, Saunders, Observations on
the Office of Constable, 336.
Lorrr, CAPEL,
Essay on the Law of Libels, 396, 397.






INDEX

MANSFIELD, EARL OF

MansFiELD, EARL OF (cont.)—
decisions reversed, 559.
defamation, decisions on law of,

22
érldom conferred on, 475. i
equitable principles followed in
common law cases, 558.
estoppel by conduct,
doctrine of, 504.
evidence, rulings on, 504-510.
fusion of rules of law and equity,
attompt to create, 547, 549, 557,
. 589, 590.

Go on Riots, Mansfield’s house
destroyed, 474.
greatest common lawyer of the
century, 330, 331, 463.

ill in Lords,

Habeas Corpus Bill
Hardwicke, Lord tribute to, 253,

equitable

speech on, 471

Hol?:da.ys life of, 464 n., 465 n.,
466 n., 467 n., 469 n

indebitatus ﬁssmp.ul decisions in
actions of, 542, 543, 545, 546, 569.
Jacobite, accused of being a, 471.
Junius’s letters to, 472, 473, 483 #.,

558 n
kn%wledge of other systems of law,
555.
law and equity, reasons for re-
jection of views, 595-601.
law and equity, separation of—
results of rejection of views on,
6o1
law r rm. attitude to, 550, 551.
libel, general verdict in cases of, 513.
I.ovat Lord, impeachment of, 469.
marine insurance, contribution to
law of, 390.

decisions on, 536-540.
marriage, 466.
Mastership of the Rolls, refusal of,
472.
medizval use and modern trust,
distinction between, analysis of,
302, 303, 586.
negotiable instruments,
bona-fide holder, 529, 530.
new trials, necessity of granting,

title of

obso[ete rules of law, departure
from, 553.

orator : position in House of Com-
mons, 470, 471.

pleading, reform of archaic rules of,
500, 50I.

pleadings, amendment of, s02.

pleadings, prolixity in, 502, 503.

Pope, friendship with, 466.

presurptions, rulings on, 505, 506.

principle preferred to precedent,
152, 153.
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cont.)—

procedure and pleading, reform of,

493 €99. |
rocedure, dishonest use of techni-
calities discouraged, 498.
quasi-contract, decisions on, 542 sgq.
retirement and death, 476, 477
Scotland, jury system in civil cases,
memorandum on, 55I.
Scots law, knowledge of, 556, 557.
law and equity, administration in
same Court, approval of, 330, 465.
Silesian loan ; remonstrance to King
of Prussia, 469
Solicitor-General, 468.
tort, decisions on law of, 521-524.
Wilkes, reversal of outlawry, judg-
ment on, 552.

MARINE INSURANCE,

see Insurance, Marine.

MARITIME Law,

see Commercial and Maritime Law.

MARRIAGE,

conditions in restraint of, 274.
matrimonial causes, 685, 686.

MARRIED WOMEN,

marital rights, settlements in fraund
of, 324, 325.

restraint upon anticipation : in-
vented by Thurlow, 266, 325.
separate estate of, 275, 276, 324,
325.

MARRIOTT, SIR JAMES,

career and character, 674, 675.
decisions, 675, 676.

Judge of the Court of Admiralty,
674.

The Case of the Dutch Ships Con-
sidered, 638.

MarsDEN, R. G.,

Law and Custom of the Sea, 665.

MARTIAL Law,

books on, 629, 630.

MASERES, FRANCIS,

career of, 398.
Doctrine of Life Annuities, 398.

MASTER AND SERVANT,

books on, 397

MASTERS IN CHANCERY,

call to bench of Inn, resolution
against, zo.

MASTERS oF THE RoLLs,

list of, 1693-1738, 194.

list of, 1756-1792, 297.

Arden, Sir Richard Pepper, 1788-
1801, 320, 327, 328, 320,

Clarke, Thomas, 1754-1764,
246.

Fortescue, William, 1741-1749, 245,
246.

Jelqul Sir Joseph, 1717-1738, 219-
222.

Kenyon, Lord, 1784-1788, 328.

245,
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OXxForRD UNIVERSITY (comt.)—
Vinerian Professorship of Law,
fornded, 92, 93, 94, 95.
Blackstone's inangural lecture, 96.
course of lectures, 94.

12]

ParisH,

Shaw's Parish Law, 338.

PARK, JAMES ALAN (Mr, Justice),

System of the Law of Marine In-
suramnces, 390, 391.

PARKER, THOMAS,

see Macclesfield, Earl of.
PARKER, S1rR THoMAS,

career of, 133.

Chief Baron, 1742-1772, 455, 456.
PARLIAMENT,

Petition, right to—Lord Somers’
book, 346.

representation, reform delayed by

nch Revolution, 735.

And see House of Commons.

PARTNERSHIP,
cases on, 531I.
PATENT Law,
development of, 532.
PauL, Joun,

Digest of the Law Relating to Game,
394, 395.

Every Landlord or Tenant his own
Lawyer, 383.

PEERS,
creation of, in order to carry Treaty
of Utrecht, 447.
And see House of Lords.
PENALTY,

liquidated damages and, 519, 520.
PENGELLY, THOMAS,

Chief Baron, 1726-1730, 455.
PENRICE, S1R HENRY,

Judge of the Court of Admiralty,
1715-1751, 646, 669, 671.

Prize, decisions as to, 671.

PEPYS, SAMUEL,

Trumbull, Sir W., relations with and

subsequent denunciation of, 661.
PHILLIMORE, JOSEPH,

reports of Lee's ecclesiastical de-

cisions, 666, 667.
Puivtees, J. T.,

Fundamental Laws and Consti-
tutions of Seven Potent Kingdoms,
elc., 542.

PiGoTT, NATHANIEL,
Treatise of Common Recoveries, 378.
Piracy,

definition of, 670.

Pleader's Assistant, Select Collection of
Precedents of Modern Pleadings,
ete., 357.
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PLEADING,

see Practice, Procedure and Pleading.
PLowDEN, FRANCIS,

bogg on registration of conveyances,

380.

Jura Anglorum, 347.

Treatise upon the Law of Usury and
Annuities, 397, 398.

PoLrLock, Sir FREDERICK,

authority of decided cases, 146, 147,
154, 156, 157.

Blackstone's Commentaries,
suggestion for Clarendon Press
edition of, 736 n.

Consideration, doctrine of, 604.

Holland's Jurisprudence, on, 643.

Wait, re, note on, 6o5 n.

PoLLock AND MAITLAND,

History of English Law, 725.

Poor Law,
works on,
Burn's History of the Poor Law,
338, 339.
Carter’'s Legal Provisions for the
Poor, 338.
Foley's Law Relating tothe Poor, 338.
POPE, ALEXANDER,
Mansfield, friendship with, 466.
verses on, 466 #.
PossESSION,
symbolic delivery of, 280 n.
PoweLy, J. J.
works by,
Crealion and Execution of Powers,
382.
Essay on the Law of Contracts and
Agreements, 392, 429. .
Treatise upon the Law of Mortgages,
382, 429.
PowWERS OF APPOINTMENT,
books on, 382.
PownaLL, THOMAS,
Administration of the Colonies, 349.
PRACTICE, PROCEDURE AND PLEADING,

Chief Justice, sixteenth century,

reference by to defects in records,

’

351.
defects and abuses in, 285-292.
delays in litigation, 289, 290, 291.
enlarged rules to show cause, 494,
495.-
general verdicts, 495, 496.
Hardwicke, Lord, attempts to arrest
deterioration of, 285 sggq.
in general, 350 sgq.
insurance cases, 495.
King’s Bench Rules, 493-503.
new trials, 497.
nonsuits, s22.
Pleading,
books on, 356, etc.
common counts, 501.
reform of archaic rules of, 500, 501.
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VERNEY, JOHN,
Master of the Rolls, 1738-1741, 245.
ViNER, CHARLES,
career of, 164.
foundation of Vinerian law pro-
fessorship at Oxford, 92, 93.
will, clauses relating to Oxford
University, Appendix, 739.
VINERIAN PROFESSORSHIP,
establishment of, Appendiz, 739,

750.
VINER'S ABRIDGMENT,
publication of, 163-168, 178.

W

WAGERS,
legal and illegal, 520, 521.
WALLACE, JAMES,

Attorney-General, 1780-1783, 564.

career of, 563, 564.

Solicitor-General, 1778-1780, 564.

Warracg, J. W,
Eldon, Lord, his influence on report-
ing, 145.
WALSINGHAM, LORD,
see De Grey, William,
WAaR,

books on laws of, 635, 636.

capture of enemy property on
neutral ships, 638.

WAaRD, EDWARD,
Chief Baron, 1695-1714, 455-
WaRrD, ROBERT,

Enquiry into the Foundations and
History of the Law of Nations in
Europe, 638, 639.

Watson, W.,

The Clergyman’s Law, 622.

WEARG, Sir CLEMENT,

Solicitor-General, 1724-1727, 460.

WEDDERBURN, ALEXANDER,
see Loughborough, Lord.
WELCH, SAUNDERS,
Observations on the Office of Constable,
6.
W‘E‘EPTWORTH, Jonn,

A Complete Sysitem of Pleading,

359.
WESKETT, JOHN,
Camdpletc Digest of the Theory, Laws
and Practice of Insurance, 386.
WesTtBURY, LORD,
Law and Equity, on, 60z .
WICQUEFORT, A. DE,

L'Ambassadeur et ses fonctions,

(translation by John Digby), 637.
WiLKES, JOHN,

outlawry, reversal of : Mansfield's

judgment, 552.
WiLKINS, PROFESSOR,
Concilia of the English Church, 403.
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WiLLes, EDWARD,
decisions, 486.
judge of the King's Bench, 1768-
1787, 486.
WiLLES, JoHN,
Chief Justice of the C.P., 1737-1760,
132, 447, 448.
career of, 132.
decisions of, 133, 449, 451.
reports, 132.
WiLLs,

Andrews v. Powys
jurisdiction, 695.
books on, 395, 396.

testamentary causes, 686-689.
‘WiLrs Act, 1837,
effects of, 515.
provisions of, 667, 689.
WiLmoT, JoHN EARDLEY,
Chief Justice of the C.P., 1766-1771,
8o

complicated

480.
decisions of, 481, 482.
Judge of the King's Bench, 1755-
1766, 478, 479, 480.
WisEMAN, SIR ROBERT,
The Law of Laws, 640.
WITNESSES,
see Evidence.
WoLFF,
Institutiones juris naturae et Gentium,
632, 633, 635, 636.
Jus maturae Methodo scientifico
pertractatum, 632, 633, 635.
WoMEN,
books on law relating to, 399.
Woop, EDWARD,
A Compleat Body of Conveyancing,
376, 377-
Woobp, THoMAS,
career of, 418, 419.

works by,
Institute of the Laws of England,
418, 419, 427.

New Institute of the Imperial or
Civil Law, 425, 426, 427.
Treatise of the First Principles of
Laws in General, 427, 428.
WooDDESON, RICHARD,
career of, 420.
works by,
Elemenis of Jurisprudence, 428,

29
S;stemaﬁ'cal View of the Laws of
England, 420, 421.
‘WRECK,
supposed rule as to forfeiture,

534-
WRiGHT, LORD KEEPER,
account of, 194.
decisions of, 194.
WRIGHT, MARTIN, J.,
Introduction to the Law of Tenures,

369, 370, 429.









