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THE ESSENTIALS OF AMERICAN TIMBER LAW -

PREFACE

In the newspapers there has recently appeared what pur-
ported to be a true account of the experiences of an Indian
who, in the autumn of 1915, became separated from his com-
panions in the extensive uninhabited region south of Hudson
Bay. Surrounded by conditions peculiarly unfavorable to
human existence and confronted by dangers that would have
overwhelmed a man lacking in courage and initiative, this
native American maintained his poise and applied himself
to the task of mastering the situation into which a seemingly
unkind fate had brought him.

Not only did this Indian successfully resist the hostile
forces that threatened his destruction but, with no mechanical
applignee other than a knife, he started a fire, erected a
shelter, fashioned traps for fish and game and supplied him-
self with the three essentials of life,—food, clothing and a
habitation. Before the long sub-arctic winter was over he
had gathered a large stock of furs and had constructed a
canoe in which to transport his furs to a place where they
would have a value a hundred fold greater than in the wilder-
ness in which he had collected them.

The situation of those Americans who began the study
of forestry in the early years of the first decade of the
twentieth century was not entirely unlike that of the Ca~
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nadian Indian lost in the wilds of the inhospitable north-
land. The author vividly remembers the time when the num-
ber of books printed in English that were devoted chiefly
to a discussion of the principles and practice of forestry as
applicable to American conditions, could be counted with
one bout of the fingers. However, with this inadequate
supply of equipment, comparable to the single mechanical
device possessed by the Indian, there went a resourcefulness
of nature and a persistency of spirit that has effected a mar-
velous development within less than a score of years from
the first announcement that an American university would
give a full course in the science and practice of forestry.
To-day there are courses leading to degrees in forestry in
. many universities and almost monthly one or more books
are added to the long list of publications now available to
the student of this fascinating subject. The individual
forester is no longer required to devise and construet his
equipment but, in pushing forward to new fields of accom-
plishment, he may use the means contributed by the efforts
of others. o,

Yeot in one field—and, in the opinion of the writer, a ﬁql_d
of the greatest importance to the profession—nothing has
been published other than pamphlets and circulars for the
information of the public as to statutes regarding fire, tres-
pass and reforestation laws. In the field of forest law there
is available to the American forester almost nothing in the
form of practical and convenient equipment. Without
tools any artisan is handicapped; without books for guid-
ance and reference a forester cannot find the time to con-
tribute to the further development of his profession.

It was with the purpose of saving others, as well ad him-
self, the laborious task of “looking-up” the law in widely
scattered places each time that a specific question in forest
law arose, that the author undertook the work of bringing
together into a volume of convenient size the essentials of
American forest law. .

For a long time subsequent to the formation of a purpose
to prepare such a compilation and discussion of the law, the
writer found no opportunity to begin the work. In fact
the material for the book now published has been gathered
chiefly during the early morning hours and the late evenings
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of days devoted to work of another character. Fortun-
ately in this other work there was frequent occasion to
realize how valuable would be a book in which a forester or a
lumberman could find quickly the elements of the law appli-
able to his profession or business and in which a lawyer
could find conveniently a more or less exhaustive citation
of the authorities supporting established views of the law.
Had the author foreseen at the start how completely the
undertaking was destined to absorb, for a period of four
years, the hours and minutes that should have been devoted
to rest and recreation, he would possibly have abandoned
his purpose; and had the material to be collected been less
extensive or the time available for selection and arrange-
ment greater, certain general features of the book could have
been improved and numerous imperfections eradicated. .

There being no similar work in English—nor in any other
language so far as the knowledge of the writer extends—
the selection of the headings under which the information
should be presented required considerable attention. To a
large extent the methods of the woodsman were employed.
Each line, first run and marked only by a few light blazes
and broken twigs, was later rerun one or more times and
checked up with other lines before it was definitely blazed
as constituting a part of the boundary of a chapter. At
times in this work, as in woods-work, the lines could not be
made to “‘close’ as one would wish and oceasionally upon the
completion of & chapter it became apparent, too late for
correction, that a different order of progression would have
proven more satisfactory. The author desires to acknowl-
edge his indebtedness to the Cyclopedia of Pleading and
Practice, published by the American Law Book Company
of New York, which has been relied upon largely both as to
the statement of the law and as to the references supporting
such statement. .

Previous to the time when the present volume began to
take shape chapter by chapter, the writer had comtem-
plated the produection of a work in a single volume that
should trace the development of all forest and timber
statutory law in America and also present the existing law
as determined by the statutes and by court decisions. As
the work proceeded it became evident that the whole field
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could not be appropriately treated in a volume of moderate
size. Furthermore it appeared practicable to divide the
whole subject into two fairly distinet branches; namely, the
law that was concerned with trees, forest and forest pro-
ducts as subject to public or private property interests, and
the law that found its stimulus in the interest that the public
had in the protection, extension and maintenance of both
pubhc and private forests as a means of preserving and ad-
vancing the general welfare.

Accordingly the present volume is conﬁned to a presentar
tion of the existing law regarding trees and their produects
as property, with only such observations and references to
historical development as are considered necessary to an
understanding of the reasons for existing law. No attempt
. is made to present the substance of the existing statutes in
the various states, but much effort has been expended in as-
certaining and citing the page or section of the compiled
laws or session laws of the different states where the reader
may find the law set out in full. The author felt that by
this method he could best serve the requirements of both
foresters and lawyers.

The statutory law, constantly subject to amendment and
repeal, can be ascertained at any particular time only by a
first hand study of the law in each state as established or
modified by the latest enactment of the legislature. On
the other hand, the interpretation of the law by the courts,
though ever subject to new definition and differentiation and
occasionally to reversal, has much greater stability and for
this reason prominence is given in this volume to the law
as determined by the courts.

It is the purpose of the author to trace in another volume
the development in America of statutory law directed pri-
marily to the advancement of the social and economic wel-
fare of the people.

: J. P KINNEY.
Washington, D. C.
August 1, 1916.



FOREWORD FOR REVISED ISSUE

The law with respect to timber as property, as admin-
istered within the United States, was quite generally estab- .
lished long before the publication of The Essentials of
American Timber Law in the year 1917. Few changes have
been made by legislative enactment and no fundamental
change has been effected as the result of court decisions .
during the last quarter century. While there have been
many legal controversies during this period between indi-
viduals and corporations over contracts for the sale of tim-
ber and forest products, these actions have involved the
interpretations to be placed upon the words and conduct
of the parties, as determining contractual rights, rather
than upon basic principles applicable to timber, as property.

A detailed exposition of the court rulings in these indus-
trial cases would not prove especially interesting or valu-
able to students of forestry or to others seeking familiarity
with the general principles underlying American law as to
timberland and forest products. Few, if any, of the court
decisions of the last twenty-five years have disturbed the
legal principles upon which the law, as stated in The Essen-
tials of American Timber Law, was founded. Some of these
later decisions have involved legal questions of a restricted
nature which had never previously been definitely posed.
Some of the decisions have served to clarify points of ob-
scurity in the earlier decisions. These two last classes of
decisions are of interest to students of forestry, lumber-
men, and others who desire a general knowledge of forest
law.

It has been felt for some time that this additional infor-
mation should be made available to foresters and others
purchasing copies of The Essentials of American Timber
Law. The citations of recent legislative acts and of court
decisions could not be inserted in the body of the Essentials
without a complete recasting of the pages and this would
not only require the printing of a completely new edition

i



but would preclude the offering of the revised edition at a
price within the reach of all interested persons. As an
alternative, the writer decided to prepare a Supplement
which would present references to current statutory law,
to the later court decisions, and to distinctions in the earlier
decisions that were not specifically discussed in the original
publication. Such a treatment has an advantage, namely,
that the first 279 pages of the new issue are identical with
the corresponding pages of the original publication. For
use in forest schools and for reference purposes this advan-
tage may be of substantial importance. "

. Unfortunately, such a plan does not make practicable the
elimination of the errors that existed in the text of the
original edition but the purpose of making available, at a
very low price, the original compilation and the supplemen-
tal information could not be accomplished by any other
plan than the one adopted. Under these circumstances it
is hoped that the arrangement used will prove acceptable
to foresters, lumbermen, and others.

J.PK.
Washington, D. C.
June 1, 1942,
CONTENTS OF SUPPLEMENT
Pages

Chapter I. Classification of Property. (No di ion) R
Chapter II. Forms of Private Possession of Land and Incidents thereof. (No

discussion) 8
Chapter III. Trees and Timber as Property. 3
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Chapter V. The Doctrine of Waste as Applied to Timber. (No discussion)............ 6
Chapter VI. Remedies for Waste. (No discussion) ]
Chapter VII. Civil Liability for Trespass upon Timber and for Conversion of
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THE ESSENTIALS
OF

AMERICAN TIMBER LAW

CHAPTER 1
CLASSIFICATIONS OF PROPERTY

§1. Corporeal and Incorporeal Things. The term
“property’”’ has been, and still is, used in more than one
sense. Thus at times the word is used to signify the thing
owned, and again the word denotes the right or interest
which one has in a thing that is susceptible of ownership.
"The latter use of the term is better adapted to the require-
ments of a legal discussion.

Some writers on English jurisprudence have made a
classification of property into corporeal things, or physical
objects that are visible and tangible, and incorporeal things,
or those that have no physical existence but are mere rights
or groups of rights which are related to and dependent upon
corporeal things. It will be noted that the word ‘‘thing”
is here used in a broad sense, and includes not only material
objects that have physical existence, but ‘also immaterial
concepts that have only an ideal existence. The term
“thing” is here equivalent to the word ‘“res,” or the word
‘“‘chose,” as used in legal parlance. ' '

§2. The Development of the Terms Real Property
and Personal Property. While learned jurists were writ-
ing profound works upon the theory of corporeal and in-
corporeal rights, and attempting to explain the abstruse
and subtle distinctions between lands, tenements and heredit-
aments on the one hand and goods and chattels on the

1
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other, there gradually developed in the common law a
division .of the same rights along an entirely different line
of cleavage. This distinction appears to have had its
origin in the pleadings, or procedure, by which property
rights were enforced. Thus there were certain actions in
which a tangible, specific thing, or right, which formed the
subject matter of a legal contest could be recovered and
there were other actions in which the complainant could
demand, only, either the restitution of the thing of which
he was deprived or money damages sufficient to redress the
wrong which gave rise to the action at law. The first
class of actions were called ‘‘real actions’; the second class
‘“personal actions.” Real actions were allowed only in
those instances in which the subject matter of the dispute
was considered of such importance that its value could not
be measured in money, where the character of the property
right was such that the restoration of the thing, or right,

to its true owner was the only just solution of the contro- -

versy. When the subject matter of the dispute was not
something which was considered by the administrators of
the law to have this peculiar character the complainant
was not permitted to bring a ‘real” action. The things
~ held in highest estimation at the time of the development
of this distinction were land and the rights or privileges
which were incident to, or sprang from, land ownership.
Thus things which could be recovered in a “real” action
came to be called ‘“‘realty’” instead of ‘‘lands, tenements
and hereditaments,” while all things which were not con-
sidered to be of such a character as to support a ‘‘real”
action for specific recovery came to receive the appellation,
“personalty.” In a further development of the law, it
was recognized that there were certain interests in land which
could not consistently be held to form the basis of ‘‘real”
actions, and gradually such intersts in land assumed the
full character of personal property. Thus descendible
rights in land, an interest in land during the life of the one
holding the interest, and, except where modified by statute,
an interest in land during the lifetime of another person
(an estate pur autre vie) and a few other special interests
in land were considered realty, while leaseholds of lands,
liens on land in the form of mortgages, and the interest
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which partners hold in land were determined to be per-
sonalty.! Ome well defined exception to the general rule
of law exists in what is known as equitable conversion.
By this doctrine money which has been left by will with a
direction that it be invested in land for the benefit of the
legatee (devisee) is considered realty while land which, by
direction of a will, is to be converted into money before
passing into the possession of the beneficiary of the will
is considered personalty.? Although under modern pro-
cedure any tangible thing can be specifically recovered, the
distinction between realty and personalty remains of the
greatest importance in the law.

§3. The Distinction Between Movables and Im-
movables. A classification which was never formally recog-
nized in the English common law, but which is nevertheless
of the greatest practical importance is that which classes
all actually existent things that form the subject matter of
property rights into movables and immovables. Both
movables and immovables are comprised within the term
corporeal as heretofore defined, and the term ‘‘immovables’
1is in a sense co-extensive with the word ‘‘land’” as used in
law. The word “land” as used in law has a different
significance than it has in common usage, and many ob-
jects which are classed as immovables in the eye of the
law because of the relationship which they sustain to land
are in fact susceptible of removal. The spherical pyramid
of which any portion of the earth’s surface is the base and
which has its apex at the center of the terrestrial globe
is of course immovable; and the base itself (considered
geometrically, and apart from the rock and soil upon its
surface) is not susceptible to movement by the power of
man from the position which it occupies in relation to the
remainder of the earth’s surface. However, in law not
alone the surface of the earth within the defined superficial
area but also all material substances placed by nature within
such area are immovables and even things which become
dttached to or closely associated with the land through the
industry of man are classed as a part of the land and there-

1. Bopp v. Fox, 63 Il 540.
2. Craig v. Leslie, 3 Wheaton 563. .
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- fore immovable. All tangible objects which are not so
related to land as to be considered a part thereof are con-
sidered ‘“movables.”

§4. Modern Application of the Phrases Real Prop-
erty and Personal Property. Accordingly we may say
that real property consists of land or of things so attached,
or annexed, to land as to be properly considered a part of
the land; and we may define personal property as including
all things and objects, subject to private property rights,
which are of a movable character; i. e., things which are
not annexed to land in any way, or if annexed, the annexa~
tion is of such a loose and temporary nature that the objects
may not properly be considered a part of the land to which
they are attached. As was indicated above certain prop-
erty rights in immovable things are considered personalty.
These legal rights which partake of the nature of both realty
and personalty are often called ‘‘chattels real,” the term
chattel in itself being broad enough to include both goods
and rights. The law seems to regard these rights not as
interests in the realty itself, but as security for the personal
claims from whieh they arise and upon which they rest.

Under both the Roman and the common law the owner-
ship of any portion of the earth’s surface carried with it,
as an incident thereto, the ownership and control of every
object or substance permanently affixed to such land, and a
theoretical right of control not only over the solid geomet-
ric figure which would be produced by the extension of
lines from each bounding point, or angle, of the superficial
tract inward to the center of the earth, but also over the
space included within the extensions of such lines outward
from the earth’s surface to the limit of the celestial sphere
(Cutus est solum, eius est usque ad caelum). In the develop-
ment of English law the inflexibility of this common law
rule as to ownership by the holder of the realty of all ob-
jeets which might be annexed to the soil was greatly weak-
ened in the efforts of the courts to protect the equitable
interests of tenants for life or for years and was eventual-

ly modified by statutory provisions.

§6. The Meaning of the Terms Tenements and
Hereditaments. Although we shall not have oceasion
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to enter into any extended discussion of the terms ‘‘tene-
ments”’ and ‘“hereditaments,” it may be well to here state”
broadly the distinction between these and the term ‘‘land.”

The word ‘‘tenement’’ was said by Blackstone to signify
“everything that may be holden, provided it be of a per-
manent nature, whether it be of a substantial and sensible,
or of an unsubstantial, ideal, kind.”! Thus, this term
- included all that was covered by the term ‘“land” and in .
addition embraced all incorporeal things which had a con-
nection with land. It included even some things which
were not subject to common law tenure.!

The term ‘hereditament’” covered all those objects of
property, undisposed of by will, which upon the death
of the owner passed, by act of law, to the heir, and not to
the executor. The term usually includes everything signi- .
fied by the term ‘‘tenement’’ and even, in England at least,
may include property of a personal nature.?

§6. The Descent of Real Property and of Personal
Property. On the death of the owner, personal property,
at common law, passed to the executor or administrator
of the estate, for distribution to the legatees or next of kin
after the payment of the debts of the deceased. Real prop-
erty, on the other hand, passed immediately to the heirs
or devisees, and could be held for the debts of the deceased
only when the personal . property was insufficient to meet
them.* This rule has been modified by a statute in Eng-
land and in a number of American states, so that the exe-
cutor or administrator, in many instances, now takes pos-
session of real property as well as personal property in effect-
ing a settlement of the estate of a decedent.*

In England those who take the real property as heirs
of an intestate decedent are generally different from those
who take the personalty as next of kin. In the United
States statutory provisions usually insure that the realty
and personalty of an intestate .decedent shall pass to the
same person, Or persons.’

1 2 Bl Com. 17,

2. See 2 Pollock & Maitland, Hist. Eng. Law, 148. .

Challis, Real Prop. 87; Co. Litt. 18a; Gray Perpetuities, Sec. 43, note.
3. Co. Litt. 6a; Bl. Com. 17; Chhllis Real Prop. 39; Stafford v. Buckley, 2 Ves. 8r.
170; Mitchell v. Warner, 5 Conn. 518.
4. 1 Woerner, Administration, Sec. 276; 11 Am. & Eng. Enc. Law(2d Ed.) 830-845,
984, 1035, 1068, 1085; See Webster v. Parker, 42 Miss. 465, Finch's Cases 42.

5. 60 and 61 Yict. C. 85 (1897); 11 Am. & Eng. Enc. Law (2nd Ed.), 1037 et seq.
6. See 1 8 , Am, 8t. Law, Secs. 3101, 3104.
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§7. Fundamental Digtinctions Between Realty and
"Personalty. The fundamental difference between land
and personal property in their legal relations which must
be accentuated arises from the fact that the one class of
property is fixed or ‘‘immovable’ in nature while the other
class consists of ‘“‘movable’”’ things. Thus it happens that
one person may enjoy the ownership of a piece of land while
another contemporaneously enjoys certain privileges of
use and possession, and the owner need under ordinary
circumstances have no particular concern as to the possi-
bility of the value of his property right being diminished
as a result of the advantages which the other person enjoys
through possession, nor need he generally feel disquietude
lest the one in possession, through evil purpose, attempt
to deprive him permanently of the subject of his right.
Such is not the case, however, with personalty, for the
enjoyment of the advantages of such property is relatively
much more dependent upon possession and because of its
movable character personalty is more exposed to the danger
of an appropriation by the one in possession to the per-
manent loss of the rightful owner. From this difference
in character it occurs that there is no counterpart in per-
sonal property law, to the doctrine of ‘‘estates’ as developed
in real property law, through which different persons are
enabled to enjoy separate and distinet rights in the same
property contemporaneously, which rights may not com-
prise the enjoyment of present possession.

Statute law usually makes a distinction between real
and personal property as b o the form of creation and trans-
fer of rights therein. Delivery of possession coupled with
an intention to part with the property right is generally
sufficient to transfer a right of property in movables; while
a written instrument is required for the transference of an
interest in land of any importance.!

Again, all legal rights pertaiming to land are determined
by the law of the place where the land is situated, (the
lex rei sitae). All legal rights pertaining to movable chattels

1. Willilams, Pers. Prop. 36; Browne, Statute of Frauds, C. 1; 1 Stimson Am. 8t.
Law, Sec. 4143,
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are determined by the law of the place of domicile of the
owner. !

At common law the legal proceedings necessary to re-
cover land were essentially different from those necessary
for the recovery of movables. Although the procedure
has been harmonized by statute to a large extent, yet actions
regarding land must generally be brought in the jurisdic-
tion where the land is situated; but this rule is not appli-
cable to actions as to movables. 2

1. Minor, Conflict of Laws, Sec. 13; Dicey, Conflict of Laws (Am. Ed.) 72; Freke v.
Lord Carbery, L. R. 168 Eq. 461. (The distinction here made between mov-
ables and immovables is not the same as that between real and personal prop-
erty.) See Sec. 6 of Tiffany Modern Law Real Prop., Chicago 1912, disap-
proving of decision in Despard v. Churchill, 53 N. Y. 192.

2. 3 Bl. Com. 294; Brantley, Pers. Prop., Sec. 7; Notes to Moctyn v. Fabrigas,

1 Smith's Lead. Cases 652; McGonigle v. Atchison, 33 Kan. 726, Finch's
Cas. 65.



CHAPTERZIIL.

FORMS OF PRIVATE POSSESSION OF LAND AND
‘ INCIDENTS THEREOF

§8. Ownership in Fee. An owner of land in fee
simple is, under the common law, subject to no restrictions
as to the manner in which he shall manage the property,
provided he does not use it in such manner as to injure the
persons or property. of others; but there are important re-
strictions ajs to the use of real estate which must be observed
by persons who are in possession of it under a title which
is less than a fee simple.

§9. Tenancy in Tail. Under the common law estates
in tail might be created. Real estate held in tail did not
descend to the holder’s heirs generally but only to the
heirs of his body; i. e., his lawful issue. Through failure
of issue, the estate ended with the death of the tenant.
The holder did not have the full control over the disposition
of the property which was enjoyed by one holding a fee
simple title. Estates in tail no longer exist in the United
States. ’

§10. Tenancy in Entirety. This is the tenancy by
which husband and wife hold land conveyed or demised
to them by a single instrument which does not expressly
require them to hold it by another form of tenancy. There
is butt a single estate between the two. Neither is liable
for waste during such tenancy.! The rights, privileges
and duties of the husband and wife as to timber on estates
thus held will require no separate discussion. In a few
American states property acquired during marriage takes
a peculiar status as community property which is held in
equal shares by the husband and wife.

§11. Tenancy in Common. Tenants in common are

1. Davis v. Gilliam, 40 N. C. 308.
8



COTENANTS 9

persons who hold property, real or personal, by several
and distinet titles, or by a single title and several rights,
but by unity of possession. The qualities of the estates
of the co-tenants may be different, the shares unequal
and the manner of acquisition of title not uniform. Pos-
session may be the only unity between them, and there
may be an entire disunion of interest, title and time. A
tenancy in common springs up whenever an estate in real
or personal property is owned concurrently by two or more
persons under a conveyance or under circumstances which
do not either expressly or by necessary implication call
for some other form of co-tenancy. Such tenancy may be
created by will, by descent, by purchase, sale or convey-
ance.! Before severance, or partition, each co-tenant is
entitled to an interest in every inch of the soil; but no one
of them is entitled to the exclusive possession of any par-
ticular part of the land, each being entitled to occupy the
whole in common with the others or to receive his share
of the rents and profits. 2

§12. Joint Tenancy. A joint tenancy exists where a
single estate in property, real or personal, is owned by two
or more persons, other than husband and wife, under one
instrument or act of the parties.® Such estate can be created
only by a devise, conveyance or act of purchase inter vivos
and not by descent or act of law. Unlike tenants in com-
mon, joint tenants hold by a single title and one right. A
joint tenant can convey his interest to his co-tenant by a
release and upon his death his interest goes to the surviving
co-tenant or co-tenants. A tenant in common cannot re-
lease his interest to his co-tenant nor does the right of
survivorship exist in his favor. In both England and the
United States the modern tendency of both statutes and
court decisions is to hold a conveyance to two or more
persons to create a tenancy in common rather than a joint
tenancy unless the words of creation expressly require
the tenancy to be held joint.

§18. Coparcenary. An estate in coparcenary is an
COye. of Law & Proc. Ed. 1904, p. 6. - g R

1. 388
2. 388 Oyec. of Law & Proc., p. 4.
3. 23 Oyc., p. 488.
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estate acquired by two or more persons, usually females,
by descent from the same ancestor. There is but a single
estate and it resembles a joint tenancy more closely than a
tenancy in common, but it is like the latter in that there
is no survivorship. Estates in coparcenary are now gen-
erally abolished or changed into tenancies in common in
the United States by statute. :

§14. Life Tenancy. ‘“An estate for life is a freehold
interest in land, the duration of which cannot extend beyond
the life or lives of some particular person or persons, but
which may possibly endure for the period of such life or
lives.”! During the period that the estate endures, the
life tenant is entitled to the exclusive possession and en-
joyment of the premises but he cannot take advantage of
this possession and beneficial use in such a manner as to
diminish or abridge the right of the reversioner or remain-
derman who is to take the full title as soon as the life estate
is ended.

§16. Dower. Dower consists at common law of a
third part of all the lands and tenements of which a hus-
band was seized in fee simple or fee tail at any time during
coverture, and to which any issue which his wife might
have had, might by possibility have been heir, to be held
by the wife for the term of her natural life.? After assign-
ment of dower in particular lands by metes and bounds and
entry thereon, the widow is seized of an immediate free-
hold and is vested with a life estate therein.® As standing
timber is part of the realty a widow’s dower attaches thereto.
The general rule in the United States is that a wife is
dowable of wild lands which are not valuable except for
the timber thereon,* .but in some states court decisions or
statutes exclude dower in such lands unless they are used

1. 16 Oyc. 614,

2. 14 Oye. 880.

3. 14 Oyec. 1013.

4. Pike v. Underhill, 24 Ark. 124; Chapman v. Schroeder, 10 Ga. 321; Schnebly v.
Schnebly, 26 IIl. 116; Hickman v. Irvine's Heirs, 3 Dana (Ky.) 121; In re

" 'Campbell 2 Dougl. (Mich.) 141; Brown v.Richards, 17 N. J. Eq. 32; Walker

v. Schuyler 10 Wend. (N. Y.) 480; Allen v.McCoy 8 Ohio 418; Macaulay v.
Dismal Swamp Land Co., 2 Rob., Va., 507; Canada. Titus v. Haines, 11
Nova Scotia 542; See 17 Oent. Dig. tit. {Dowu-"Sec. 85. Comirs. Conner v,
Sbepherd, 15 Mass. 164.
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in connection with the dwelling house of the widow or with
cultivated lands held by her as dower, ! even when improved
by grantee of husband.?

1

§16. Curtesy. Curtesy is the estate to which by com-
mon law a man is entitled on the death of his wife, in the
lands or tenements of which she waé seized in possession
in fee simple or in tail during their coverture, provided
they had lawful issue born alive which might have been
capable of inheriting the estate. A tenant by the curtesy
is entitled to exercise the same rights in the reasonable
enjoyment of his estate as may be exercised by any tenant
for life.? In many of the States of the American Union
estates by curtesy have been abolished and in lieu thereof
the husband has been given a dower right of the same
quality and character as the dower of a wife, which is es-
sentially a life estate in one-third of the real estate of which
the deceased spouse was seized during the period of the
married life.

§17. Tenancy for Years. A tenancy for years is any
tenancy which is created for a definite ascertained period,
and is ordinarily evidenced by writing. Such a tenancy
may embrace any fixed time whether a number of weeks
or months or a single year, as well as a definite number of
years. “To create an estate for years the lease must be
certain or capable of being made certain as to beginning,
duration and termination of the term.””*

S '

§18. Tenancy at Will. A tenancy at will in lands is
the estate held by a tenant who has the right to remain in
possession of the land during the joint wills of himself
and the one holding the fee to the land. A tenant at will
is in possession by right, with the consent of the landlord
either express or implied; and he is the owner of the premi-
m v. Erskine, 50 Me. 227; Stevens v. Owen, 25 Me. 94; Mosher v. Mosher,

15 Me. 371; Kuhn v. Kaler, 14 Me. 409; Shattuck v. Gragg, 23 Pick. (Mass.)
88; White v. Willis, 7 Pick. (Mass.) 21, 11 Am. Dec. 132; Fuller v. Watson,
7 N. H. 341; Johnson v. Perley, 2 N. H. 56; 9 Am. Dec. 35.

2. Webb v. Townsend, 1 Pick. (Mass.) 21, 11 Am. Dec. 132.

3. 12 Cyc. 1013. Armstrong v. Wilson, 60 Ill. 226; Babb v. Perley 1 Me. 6 (Hus-

band’s interest in trees cannot be taken on execution). Of. Garnett Smelting

& Development v. Watts, 37 80. 201 (Ala. 1004,) Dower cage.
4. 24 Cyc. 959.
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ses he occupies, until the tenancy has been terminated by
notice from his landlord to vacate, but he has no certain
and indefeasible estate which he can assign or grant to
any other person. !

§19. Tenancy from Year to Year. Tenancies of
.this character have arisen, through the application by the
courts of principles of policy and justice, out of what were
once tenancies at will, determinable at any time by either
party without notice.? A tenant from year to year has
a lease for a year certain, with a growing interest during
every year therafter, springing out of the original contract
and parcel of it. But, although it has many of the qualities
of a term for years, the tenancy is substantially a tenancy
at will, except that such tenancy ecannot be determined
by either party without due notice to quit. Such a ten-
ancy may arise either expressly or by implication and
either by writing or by parol. A lease for no definite term
with an annual rent, which may be payable quarterly or
monthly, is a lease from year to year. The incidents of
this estate are generally the same as those of an estate for
years.

§20. Tenancy‘trom Month to Month or Week to
Week. A tenancy from month to month or from week
to week, like one from year to year, is of the same nature
as a tenancy at will, but requires notice for its termination.

§21. Tenancy by Sufferance. A tenancy by suffer-
ance exists where a person who has come into possession
of premises lawfully continues to remain thereon after
the right to do.so has ended. He does not have even the
interest possessed by a tenant at will but is in possession
wrongfully and holds such possession only by the laches
or neglect of the rightful owner. The so-called ‘‘tenant
by sufferance” has no estate which he can transfer or trans-
mit and strictly speaking is not a tenant. However, al-
though, in most respects, he has possession only like a

24 Cyec. 1037.
2. 24 Oyec. 1027; Real Prop., Tiffany, Ed. 1912, Sec. 57 et seq., D. 144.
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disseizor, yet he cannot be sued in trespass until the owner
enters. ! :

© §22. Quasi Tenancies. A vendor of land who re-
mains in possession after the execution of a contract of
sale, a judgment debtor in possession of attached land, or
a mortgagor in possession, in a jurisdiction in which a realty
mortgage is held to vest the title to the land in the mort-
gagee prior to redemption, is a tenant at will or by suffer-
ance. Likewise a purchaser in possession under an execu-
tory contract of sale, a purchaser at a tax sale in possession
prior to the period allowed for redemption, or a mortgagee
in possession under a mortgage having the legal effect of
a lien, is ordinarily considered to occupy the premises as a
tenant. Executors, administrators, trustees and guardians
also may sustain relationships toward land similar to forms
of tenancy. .
1. Modern Law of Real Property, Tiffany, Chicago 1912, Sec. 60, p. 150.



CHAPTER III.
TREES AND TIMBER AS PROPERTY

§23. The Use of the Terms Tree, Timber, Wood,
Forest and Woods. The Century Dictionary defines a
“tree” as ‘‘a perennial plant which grows from the ground
with a single permanent woody self-supporting trunk or
stem, ordinarily to a height of at least 25 or 30 feet.” Per-
ennial plants with woody structure which do not have a
single well-developed trunk but several main stems or bran-
ches starting near the ground and which do not normally
reach a height of over 25 feet are called shrubs. The word
“wood,” from which the adjective used above is derived,
is the name commonly applied to the hard fibrous substance
that composes the main portion of the trunk and branches
of a tree or shrub.! The word ‘‘timber” is generally used
in its original sense as designating standing trees that are
suitable for building houses and ships or for other construc-
" tion purposes, or the portions of severed trees that are
adapted to such uses or that have been actually hewn or
sawn into coarse constructional material. 2

In early English law the word ‘‘forest’” was applied
. exclusively to a tract of land composed entirely of a wooded
area or of both woods and pastures that was kept as a refuge
or breeding place for wild beasts and fowls, and within
which the sovereign or other political dignitary enjoyed
exclusive privileges for recreation and hunting. Such
tracts often bore distinctive names, were governed by
special laws and were supported at public expense. In

1. See Clay v. Postal Tel., Cable Co., 70 Miss.f406,f411;510 So. 658, which defined &
tree as a woody plant whose branches spring from and are supported uponh
trunk or body.

Patterson v. MeCausland, 3 Bland (Md.) 69, (Dec. 1830) which discusses wood
structure at length and strangely reaches the conclusion that the successive
rings of growth are not evidence of the age of a tree.

2. Leigh v. Heald, 1 B. & Ad. 622, 625, 20 E. C. L. 624. But see Strout v. Harper,
72 Me. 270, 273; Duren v. Gage, 72 Me. 118; Darling v. Clement, 869 Vt. 292,
37 Atl. 779; Hutchinson v. Ford, 62 Vt. 97, lS‘fAtl. 1044, Swift v. David 16
B. C. 275.

14
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America the words forest, wood, woods, and also timber,
are all used to designate ‘‘a large and thick collection of
growing trees.”! Such terms have been held to include
in meaning not only the trees but also the land upon which
the trees grow. ?

The word ‘“woods” as used in statutes prescribing penal-
ties for firing the woods has been held to mean forest lands
in their natural state as distinguished from lands cleared
and enclosed for cultivation, ® but an abandoned field cov-
ered with bushes and trees may fall within the purview of
such a statute.? However, a North Carolina Court re-
fused to extend such a statute so as to cover a field which
was still surrounded by an.old fence and used as pasture
land even though it had grown up to bushes and resembled
- & wood in its natural state.®

§24. The Special Significance of the Word Timber
" as used in England and America. The word ‘‘timber”
as denoting growing trees yielding wood suitable for con-
struction purposes requires further consideration. Black-
stone says ‘“‘timber also is part of the inheritance. Such are
oak, ash, elm, in all places; and in some particular counties,
by local custom, where other trees are gemerally used for
building, they are for that reason considered as timber;
and to cut down such trees, or top them, or do any other
act whereby the timber may decay, is waste.””® The de-
termination of what trees were ‘‘timber’’ became so im-
. portant a matter in England as to claim the attention of
the legislature. A parliamentary act of 17667 named oak,
beech, chestnut, walnut, ash, elm, cedar, fir, asp (aspen),
lime (basswood), sycamore and birch as timber trees. A
supplementary act of 1773% declared poplar, alder, larch,

1. See Century Dictionary, Godden v. Coonan, 107 Iowa 209, 77 N. W. 852; State
v. Howard, 72 Me. 459, 464; Donworth v. Sawyer, 94 Me. 243, 253, 47 Atl. 521.

2. People v. Long Island R. Co., 126 N. Y. App. Div. 477, 110 N. Y. Suppl. 512;
Boults v. Mitchell, 156 Pa. St. 371, 380; Whistler v. Paslow, Cro. Jac. 487,
79 Eng. Reprint 416.
But see Fletcher v. Alcona Tp., 72 Mich. 23, 40 N. W. 36.

Brunell v. Hopkins, 42 Iowa 429; Averitt v. Murrell, 49N C. 322, 323.

Hall v. Cranford, 50 N. C. 38, 5.

. Achenbach v. Johnston, 84 N. C. 264.

Black. Com., Vol. 2, p. 281.

8 Geo. 3, Chap, 48, Stat. at Large, Ruffhead Series, London, 1771, Vol. 10,  PD.
260, 261.

13 Geo. 3, Chap. 33, Stat. at Large, Ruffhead Series, London, 1774, Vol. 11, p. 701.

. 35 Henry 8 (1543-4) ch. 17 repealed as to England in 7th and 8th Geo. 4 ch. 27.

gw Neapw
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maple, and hornbeam to be timber trees and imposed the
penalties of Chapter 48, 6 Geo. III, for the destruction of
these trees after May 1, 1773.

Some of the early trespass statutes in the United States
named the timber species, but in America the courts have
generally been influenced by the view that land should
be devoted to its most profitable use, even though prepara-
tion for such use required the removal of trees suitable for
the manufacture of beams, planks, boards, ete., and a liber-
ization of the law against waste has resulted. It appears,
however, that this departure from the English rule has
been announced principally in cases which have involved
the relationship of tenancy. The law has been construed
more closely in accord with the English common law
rule when controversies have arisen between vendor and
purchaser, or in the administration of ¢ivil or criminal
statutes imposing penalties for the unlawful cutting of
trees.! Thusin a Maine case it was held that the construc-
tion to be placed upon the word ‘‘timber” as used in a con-
tract for the sale of standing timber was a matter of law
and could not be given to the jury for a determination of
tbe meaning of the word as a matter of fact, and that a
contract which gave the purchaser ‘‘the right to cut and
haul all the timber and bark,” on certain land, ‘“down to
as small as ten inches at the stump or butt of the trees,”
did not authorize the cutting and removal of trees fit
only for firewood. 2

In a prosecution for the unlawful cutting of timber in
violation of & criminal statute which imposed a penalty
for the cutting and removal of live oak, red cedar and other
timber trees from the public lands of the United States
(Act of March 2, 1831, Sec. 2461, U. S. R. 8.), the Federal
district court held that mesquite was not a timber tree
such as was contemplated by the statute and that the one
who was charged with the cutting of mesquite on public
lands of the United States was not liable to the penalties

1. Com. v.LaBar, 32 Pa. Sup. Ot. 228; Wilson v. State 17 Tex. App. 393; Fogo V.
Boyle 130 Wis. 154, 109 N. W. 977.

2. Nash v. Drisco, 51 Me. 417.; Baldwin v. Seeley, 160 Mich. 186, 1256 N. W. 37;
Lbr. Co. v. Lyman, (Vt.) 94 Atl. 837 (all standing timber means that fit for
lumber only) See also Lbr. Co. v. Jernigan, 185 Ala. 125, 64 So. 300 (Local
custom may limit to pine timber only.)



USE OF THE WORD TIMBER - 17

of the act. In rendering this decision the.judge said that
mesquite was ‘‘a brittle, knotty, skraggy, fibreless wood
that can only be used for firewood. It is used in the manu-
facture of no useful article.”! However, when a later
case arose under the same section of the Revised Statutes
regarding the cutting of mesquite the Supreme Court of
Arizona questioned the propriety of the action of the judge
in Bustamente v. United States in assuming that mesquite
was as & matter of common knowledge not a timber tree,
declined to follow the decision in that case, quoted from the
definition of mesquite given in the Century Dictionary
which indicated that mesquite trees sometimes attained
a height of more than thirty feet and the wood was used
for various purposes, including foundations for buildings,
and held that whether the mesquite trees cut were of such
character as to come under section 2461 U. S. R. S. was a
question of fact which should be submitted to the jury.?.
Another court decided that this Federal Statute included
trees fit only for firewood and charcoal wood.?® In an-
other prosecution under the same section it was held that
the term ‘‘timber’” as used in the federal statute did not
embrace manufactured articles such as boards and shin-
gles. ¢

As generally applied to standing trees in the United.
States and Canada, the word “timber” signifies those trees
which are suitable for the construction of buildings, ships,
furniture, fences-and tools,® but it does not include im-
mature trees of such timber species.® The courts will
give to the word the restricted application which was evi-
dently contemplated in a contract or conveyance’ and
in particular cases it has been held that ‘“timber’’ did not

1. Bustamente v. United States, 42 Pac. Rep. 111, 4 Ariz. 344.

2. United States v. Soto, 7 Ariz. 230, 64 Pac. 420.

3. United States v. Stores, et al., 14 Fed. Rep. 824. See Donworth v. Sawyer, 94
Me. 243, 47 Atl. 523; Wilson'v. State, 17 Tex. App 393; Liu Kong v. Keah-
ialoa, 8 Hawaii 511.

4. United States v. Schuler, 6 McLean 28, 27 Fed. Cas. No. 16, 234, Decided June,
1853.

5. Alcutt v. Lakin, 33 N. H. 507 66 Am. Dec. 739; Lord v. Meader, 73 N. "H. 185.
60 Atl. 434; Corbett v. Harper, 5 Ont. 93,97. See Com. v. Noxon, 121 Mass. 42

6. Corbett v. Harper, 5 Ont. 93; See Campbell v. Shields, 44 U. C. Q. B. 449.

7. Kollock v. Parcher, 52 Wis. 393, 9 N. W. 67; See Keeton v. Audsley, 19 Mo. 362,
61 Am. Dec. 560; Bryant v. United States, 105 Fed. 941, 45 C. C. A. 145.
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embrace lath,! shingles,? fence rails,® railroad ties* or
pulpwood;® that ‘‘saw timber”” did not include telegraph
poles; ® and that ‘lumber and timber,”” as used in a statute
giving a lien for work in manufacturing the same did not
include slabs.” However, a Maine statute regulating
the driving of “timber’’ in streams has been held to include
pulpwood. ¢ '

§25. The Legal Meaning of the words ‘‘Stump-
age,”’ ‘Lumber,” ‘Firewood,”’ etc. The word ‘‘stump-
age”’ as generally used denotes the value of the timber
standing in the tree,? but the term has sometimes, im-
properly, been used to mean the value of the trees after
they were cut down. The word ‘“‘wood’’ may not only
mean a forest,!! or timber which has been cut down,
but it may include lumber and bark.!* Although the
word ‘‘timber’’ has been given the restricted meaning of
material fit for building and allied purposes, it has been
held that ‘‘standing wood’’ includes trees suitable for tim-
ber as well as those fit only for fuel.!- However, where
the expression ‘‘wood and underwoods’ was used in a lease
following the phrase ‘‘timber and other trees,” it was held
to denote only such trees as were not fit for timber.*

. Babka v. Eldred, 47 Wis. 189, 2 N. W. 559.

Battis v. Hamlin, 22 Wis. 669.

. McCauley v. State, 43 Tex. 374. But see Hunter v. Hunter, 17 Barb. (N. Y.) 25.

. Johnson v. Truitt, 122 Ga. 327, 50 8. E. 135; Butler v. McPherson, 95 Miss. 635,

49 So. 257. Hubbard v. Burton, 75 Mo. 65. But see Kollock V. Parcher, 52

‘Wis. 393, 9 N. W. 67.

. Kaul v. Weed, 203 Pa. St. 586, 53 Atl. 489;

. Elliott v. Bloyd, 40 Ore. 326, 67 Pac. 202; Cf. Kelly v. Robb, 58 Tex. 377.

Engi v. Hardell, 123 Wis. 407, 100 N. W. 1046.

Bearce v. Dudley, 88 Me. 410, 34 Atl. 260. See Slight v. Frix, 165 Ala. 230, 51

So. 601 (“Lumber’ in pleading not fatal, ‘‘timber’’ Stat.)

. Ciapusci v. Clark, 12 Calif. App. 44, 106 Pac. 436; Ray v. Schmidt & Co., 7 Ga.
App. 380, 66 S. E, 1035; Stanley v. Livingston, 9 Ga. App. §23, 71 S.E. 878;
Gordon v. Grand Rapids Etc. R. Co., 103 Mich. 379, 61 N. W. 549; Nitz v.
Bolton, 71 Mich. 388, 39 N. W. 15; Skeels v. Starrett, 57 Mich. 350, 24 N. W.
98; U. 8. v. Mills, 9 Fed. 684, 687; Baker v. Whiting, 2 Fed. Cas. No. 787, 3
Summ. 475, 484.

10. Blood v. Drummond, 67 Me. 476; Ayres v. Hubbard, 71 Mich. 594, 40 N. W.

10; Single v. Schneider, 30 Wis. 570, 574.
11. State v. Howard, 72 Me. 459.
12. Darling v. Clement, 69 Vt. 292, 37 Atl. 779.
13. Hutchinson v. Ford, 62 Vt. 97, 18 Atl. 1044.
14. Gulf Yellow Pine Lbr. Co. v. Monk, 159 Ala. 318, 49 So. 248. Cf. Webb. v.
National Fire Ins. Co. 2 Sandf. (N. Y.) 497, 604. Cf. U. 8. v. Schuler, 27
Fed. Cas. No. 16234, 6 McLean, 28, 37.

15. Strout v. Harper, 72 Me. 270.

16. Leigh v. Heald, 1 B. & Ad. 622, 20 E. C. L. 624.
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The words ‘‘refuse wood” in a statute were construed to
include ‘‘shingle sawdust”’ and ‘‘shingle shavings,” but
not the fuel which had been prepared from trees cut for
fuel,! and ‘‘firewood’’ as used in a statute regulating the
measurement of wood for sale was held not to include
chips and trimmings of lumber which were sold by the load
instead of by the cord.? It has been held that an allow-
ance for roads was not included in a devise of woodland,?
and woodland has been judicially distinguished from
prairie land.* ‘“Woodleave’’ has been defined as a license
to take wood. ®

It has been held that contracts for the cuttiqg of dead
timber include trees which have been so badly injured that
.& prudent owner would cut them to prevent further loss. ¢

A sawlog has been defined as a part of the trunk of a
tree stripped of its branches and cut into suitable lengths
for the manufacture of lumber.” It has been held that a
sale of logs upon the basis of a scale did not include a mast
upon the same scale bill.®

Lumber has been defined by the courts as timber sawed
or split for use in building.® Some courts have held that
shingles are lumber?®, and others that they are not.!!
Pieces of cedar four feet long, rived for shingle spurpoes,
have been held subject to a lien for the cutting and hauling
‘of lumber.? In some states lumber is defined very com-

State v. Howard, 72 Me. 459, 465.
Duren v. Gage, 72 Me. 118.
. Blaine v. Chambers, 1 Serg. & R. (Pa.) 169.
. Buxton v. St. Louis, etc. R. Co. 58 Mo. 55.
. Osborne v. O'Reilly, 42 N. J. Eq. 467, 9 Atl. 209.
. U. 8. v. Bonness, 125 Fed. Rep. 485; U. 8. v. Pine River Logging & Impr. Co.,
89 Fed. 907, 915.
. Hardwood Co. v. R. R. Co., 6 Ala. App. 629, 66 So. 949. State v. Addington,
121 N. C. 538, 27 8. E. 988. Cf. in re Gosch, 121 Fed. 604. Cincinnati Etc.
R. Co. v. Dickey, 30 Ohio 16 (Sticks refers to square timber rather than logs.)
8. Haynes v. Hayward, 40 Me. 145.
9. Craze v. Land Co., 1565 Ala. 431, 46 So. 479; Ward v. Kadel, 38 Ark. 174, 180;
McKinney v. Matthews, 166 N. C. 576, 580, 82 S. E. 1036; Dutch v. Anderson,
75 Ind, 35; Williams v. Stevens Point Lbr. Co., 72 Wis. 487, 40 N. W. 154;
Allen v. Redward, 10 Hawaii 159; Townsend v. Bank, 49 Can. S. Ct. 394, 28
Ont. L. 521, 27 Ont. L. 479, 26 Ont. L. 291, 4 Dom. L. R. 91, 3 Ont. W.N.
1105, 21 Ont. W. R. 961.
10. Gross v. Eiden, 53 Wis. 543, 11 N. W. 9; Lbr. Co. v. Ross, 19 B. C. 289.
11. Dexter Horton & Co. v. Sparkman, 2 Wash. 165, 25 Pac. 1070.
12. Sands v. Sands, 74 Me. 239. Cf. Bondur v. LeBourne, 79 Me. 21; Hadlock v.
Shumway, 11 Wash. 690; Hurlburt v. Lake Shore R., 2 Int. St. Com. 122.
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20 TREES AND TIMBER AS PROPERTY

" prehensively by statutes regulating liens.! The phrase
“wood and manufactures thereof,”” as occurring in tariff
schedules, hais also received judicial interpretation.?
Crude turpentine which has exuded from trees cut or
boxed for turpentining purposes is-personalty which be-
longs to the one who lawfully prepared the trees,® and
conversion will lie for the unlawful taking of such personal-

alty.*

§26. Growing Trees are Real Property. Standing
or growing trees, as fructus naturales, have always been
held to form a part of the realty ® and under a State statute
regarding the recording and filing of real and chattel mort-
gages, an interest in timber must be considered to be real es-

1. Ryan v. Guilfoil, 13 Wash. 373, 43 Pac. 351; Hadlock v. Shumway, 11 Wash.
690, 40 Pac. 346; Baxter v. Kennedy, 35 N. Brunsw. 179.
2. In general. Hartranft v. Wiegmann, 121 U. 8. 609, 7 8. Ct. 1240, 30 L. Ed. 1012.
Lumber. Dudley v. U. 8., 74 Fed. 548, 19 Sup. Ct. Rep. 801.
Holly whips. Davies v. U. 8., 107 Fed. 266.
Picture frames. Hensal v. U. 8., 99 Fed. 722; U. 8. v. Gunther, 71 Fed. 499, 18
C. C. A. 219.
Dry wood powder. Goldman v. U. 8., 87 Fed. 193. (Not wood-pulp.)
Whipstocks, etc. In re Foppes v. U. 8., 72 Fed. 45; In re Foppes, 56 Fed. 817.
Bamboo blinds, etc. U. 8. v. China, etc. Trading Co., 71 Fed. 864, 18 C. C. A. 335
(Revs'g. 66 Fed. 733.)
Furniture. Richard v. Hedden, 42 Fed. 672.
Gun blocks. U. 8. v. Windmuller, 42 Fed. 292. .
Shingles. Stockwell v. U. 8., 23 Fed. Cas. No. 13, 466, 3 Cliff. 284. Cf. Lueders
v. U. 8, 131 Fed. 655; Sill v. Lywrence, 22 Fed. Cas. No. 12, 850, 1 Blatch, 605.
3. Lewis v. McNatt, 65 N. C. 63 (1871) 1 Gray Cas. 638; Branch v. Morrison, 50
N. C. 16, 69 Am. Dec. 770, 5 Jones L, 16, 6 Id. 16.
4. Melrose Mfg. Co. v. Kennedy, 59 Fla, 312, 51 So.'595; Branch v. Morrison, 50
N. C. 16; Quitman Naval Stores Co. v. Conway, 58 So. 840.
5. Ala. Gibbs v. Wright, (Ala. App.) 57 8o0. 258; Milliken v. Faulk, 111 Ala. 658,
660, 20 So. 594; Heflin v. Bingham, 56 Ala. 566, 28 Am. Rep. 776.
Ark. Lbr. Co. v. Development Co. 176 S. W. 129. Starnes v. Boyd 142 8. W.
1143.
Fla. Grifing Bros. Co. v. Winfleld, 53 Fla. 589, 43 So. 687.
Ga. Morgan v. Perkins, 94 Ga. 353, 21 8. E. 574; Moore v. Vickers, 126 Ga.
42, 54 8. E. 814; Balkcom v. Empire Lumber Co., 91 Ga. 651, 655, 17
S. E. 1020, 44 Am. St. Rep. 58; Coody v. Gress Lumber Co., 82 Ga. 793,
10 S. E. 218.
m. Osborn v. Rabe, 67 Ill. 108; Adams v. Smith, 1 Ill. 283.
Ind. Armstrong v. Lawson, 73 Ind. 498.
Me. Emerson v. Shores, 95 Me. 237, 49 Atl. 1051, 85 Am. St. Rep. 404.
Md. But see Whittington v. Hall, 116 Md. 467, 82 Atl. 163.
Miss. Harrell v. Miller, 35 Miss, 700, 72 Am. Dec. 154.
N.H. Howe v. Batchelder, 49 N. H. 204; Kingsley v. Holbrook, 45 N. H. 313,
86 Am. Dec. 173; Olmstead v. Niles, 7 N. H. §22; Putney v. Day, 6
N. H. 430, 25 Am. Dec. 470.
N.J. Slocum v. Seymour, 36 N. J. L. 138, 13 Am. Rep. 432.
N. Y. Vorebeck v. Roe, 50 Barb. 302, 306; Goodyear v. Vosburgh, 39 How. Pr.
377; Green v. Armstrong, 1 Den. 550; McIntyre v. Barnard, 1 Sandf.
Ch. 52. .
N. C. Mizell v. Burnett, 49 N. C. 249, 69 Am. Dec. 744.
(Foot note 5 continued on next page)
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tate.! Trees cannot be considered emblements but are
a part of the inheritance.? A sale of land passes the title
to the trees standing upon the land,® but they may be
reserved by deed.* The term ‘“tree’”’ without explana-
tion implies a standing tree and therefore it has been said
that it was not actionable slander to say ‘“A stole my bee
tree,”’ since a standing tree, as realty, was not subject to
larceny.® However, it has been held that timber within
the New York State forest lands is subject to larceny,®
and in several states the wrongful taking of standing tim-
ber has been declared larceny by statute.’

(Foot note 5 concluded from preceding page)
Ohio. Hirth v. Graham, 50 Ohio St. 57, 33 N. E. 90, 40 Am. St Rep. 641, 19
L. R. A. 721.
Pa.  Miller v. Zufall, 113 Pa. St. 317, 8 Atl. 350; Bowers v. Bowers, 95 Pa. St.
477, Pattison’s Appeal,61 Pa. St.294,100 Am. Dec. 637.

Tenn. Knox v. Haralson. 2 Tenn. Ch. 232.

Vt.  Buck v. Pickwell, 27 Vt. 157.

Wis. Williams v. Jones, 131 Wis. 361, 111 N. W. 505; Lillie v. Dunbar, 62 Wis.

198, 22 N. W. 467; Daniels v. Bailey, 43 Wis. 566; Strasson v. Mont-
gomery, 32 Wis. 52.
U. 8. Marthinson v. King, 150 Fed. 48, 82 C. C. A. 360.
Eng. Scorell v. Boxall, 1 Y. & J. 396.
Growing fruit trees are considered as part of the land.
Grifting Bros. Co. v. Winfield, 53 Fla. 589, 43 So. 687; Adams v. Smith,
1 Breese (Ill.) 221, (1828).

Williams v. Hyde, 98 Mich. 152, 57 N. W. 98.

. Slocum v. Seymour, 36 N. J. L. 138, 13 Am. Rep. 432.

Cockrill v. Downey, 4 Kans, 426.

. McClintock’s Appeal, 71 Pa. St. 365; Heflin v. Bingham, 56 Ala. 506, 28 Am.
Rep. 776; Goodwin v. Hubbard, 47 Me. 595; Howard v. Lincoln, 13 Me. 122;
See also, Putnam v. Tuttle, 10 Gray (Mass,) 48.

. Idol v. Jones, 13 N. C. 162, 164, (2 Dev. L.). .

6. People v. Gaylord, 139 N. Y. App. Div. 814, 124 N. Y. Suppl. 517; Pashley v.

Bennett, 108 N. Y. App. Div. 102, 95 N. Y. Suppl. 384.

The unlawful taking of turpentine which has flowed into boxes in trees may be
larceny.

State v. King 98 N. C. 648 (1887); State v. Moore 33 N. C. (11 Ired.) 70.

The same should be true of other products of trees. See distinction between
objects physically and constructively annexed in Jackson v. State 11 Ohio St.
104; but compare U. 8. v. Wagner 1 Cranch C. C. 314, Fed. Cas. No. 16,630;
U. S. v. Smith 1 Cranch C. C. 475, Fed. Cas. No. 16,325.

7. Fla. Compiled Laws, 1914, Sec. 3295, (Act June 3, 1907).

Kan. Gen. St. 1909 Sec. 2577.

Md. Cf. Laws 1813, Ch. 162; Laws 1826, Ch. 260, (Both given in Laws of

Md. 1692-1839, Dorsey, Vol. 1, pp. 622 and 918). Pub. St. 1904 Sec.
265 (willows).

Minn. Rev. Laws, 1905, Sec. 5084.

Mo. Rev. Stat. 1889, Sec. 3603-3606. Rev. Stat. 1909 Sec. 4547 .

Neb. Rev. Stat., 1913, Sec. 8683.

N. C. Cf. Code of 1883, Sec 1070, (Laws of 1866, Ch. 60).

‘Wash. Code of 1910, Rem. & Bal. Sec. 23)1.
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§27. Severed Trees are Personal Property. Upon
severance from the land, either actual,! as by physical
detachment, or constructive,? as by valid sale and con-
veyance, trees become personalty. They are then subject
to all the rules of law applicable to personal property and
do not pass with a subsequent conveyance of the land.3
However, it has been held that under a statute making
timber an immovable even when separated in ownership
from the land upon which it stands,* trees will retain

1. Ala. Carpenter v. Lewis, 6 Ala. 682.
Ark. Brock v. Smith, 14 Ark. 431.
Cal. Kimball v. Lohmas, 31 Cal. 154.
Fla. Jenkins v. Lykes, 19 Fla. 148, 45 Am. Rep. 19.
I1. C1. Brown v. Throckmorton, 11 Ill. 529; Wincher v. Shrwsbury, 3
Ill. 283, 35 Am. Dec. 108.
Iowa, Robertson v. Phillips, 3 Greene 22).
La. Woodruff v. Roberts, 4 La. Ann. 127; But see, Frsnkv Magee, 49 La.
Ann. 1250. :
Me. Goodwin v. Hubbard, 47 Me. 595; Whidden v. Seelye, 40 Me. 247, 63
Am. Dec. 661; Moody v. Whitney, 34 Me. 563; Richardson v. York,
14 Me. 216.
Md. Cranch v. Smith, 1 Md. Ch, 401.
Mass. Giles v. Simonds, 15 Gray 441, 77 Am. Dec. 373; Douglas v. Shumway,
13 Gray 498; Clark v. Holden, 7 Gray 8, 66 Am. Dec. 450; See
Fletcher v. Livingston, 153 Mass. 388.
Mich. Macomber v. Detroit etc. R. Co., 108 Mich. 491, 66 N.W. 376, 62 Am. 8t.
' Rep. 713, 32 L. R. A. 102; White v. King, 87 Mich. 107, 49 N. W. 518.
Minn. Berthold v. Holman, 12 Minn. 335, 93 Am. Dec. 233.
Mo. Kelly v. Vandiver, 75 Mo. App. 435; Keeton v. Audsley, 19 Mo. 362,
61 Am. Dec. 560.
Nev. Peck v. Brown, 5 Nev. 81.
N. H. Kingsley v. Holbrook, 45 N. H. 313, " 86 Am. Dec. 173; Plumer v. Pres-
cott, 43 N. H. 277,
N.J. Porch v. Fries, 18 N. J. Eq. 204.
N. Y. Bennett v. Scutt, 18 Barb. 347; Pierrepont v. Barnard, 6 N. Y. 279 (Re-
versing 5 Barb. 364); Warren v. Leland, 2 Barb. 613.
N. C. Wall v. Williams, 91 N. C. 477.
Ore. Schmidt v. Vogt, 8 Ore. 344.
Pa. Brewer v. Fleming, 51 Pa. St. 102; Altemose v. Hufsmith, 45 Pa. St. 121;
But see, Rogers v. Gilinger, 30 Pa. St. 188, 72 Am. Dec. 694; and
Leidy v. Proctor, 97 Pa. St. 492.
Tenn. New York etc. Iron Co. v. Green Co. Iron Co., 11 Heisk. 434.
Vt. Yale v. Seely, 15 Vt. 221.
‘Wis. Hicks v. Smith, 77 Wis. 146, 46 N. W. 133; Golden v. Glock, 57 Wis. 118,
15 N. W. 12, 46 Am. Rep. 32; Paine v. White, 21 Wis. 423; State v.
School etc. Lands, 19 Wis. 237.
See, 40 Cent. Dig., tit. ‘Property,’ Sec. 8.
2. Kingsley v. Holbrook, 45 N. H. 313, 86 Am. Dec. 173; Warren v. Leland, 2 Barb.
(N. Y.) 613; Asher Lumber Co. v. Cornett, 58 S. W. 438, 22 Ky. L. Rep. 569,
56 L. R. A. 672; For other cases see 32 Cyc. 674, note 66.

3. Woodruff v. Roberts, 4 La. Ann. 127; Berthold v. Holman, 12 Minn. 335, 93 Am.

Dec. 233; Peck v. Brown, 5 Nev. 1; Schmidt v. Voght, 8 Ore. 344; But see,
Byasse v. Reese, 4 Metc. (Ky.) 372, 83 Am. Dec. 481; Lockeshan v. Miller,
16 Ky. L. Rep. 55; Musser v. McRae, 44 Minn. 343, 46 N. W. 673.

4. Smith v. Huie-Hodge Lumber Co., 123 La. 959, 49 So. 655. Wolff Rev. L. 1908
Vol. 3, p. 723.
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their immovability, even after sale, until they are cut
down. ! ' )

§28. Trees as Subject to Taxation and Execution.
Trees constructively severed by a timber lease giving merely
the right to cut and carry away the trees have been held
to be subject to execution.? But a mere license to enter
and cut timber on another’s land has been held to par-
take of the nature of a personal trust and not to be subject
to levy and sale under execution. 3

Ordinarily trees and their fruits cannot be seized and
sold as chattels until severed from the soil.* Timber
felled after a judgment lien attached to land passes with
the land at an execution sale.® KEasements and other
special rights and interests in land are taxable only when
made so by statute.® Thus it has been held that a de-
mise giving a lessee the right to enter, box trees, and make
turpentine, did not create a taxable interest in the land,”
even under a very inclusive statute regarding taxation;®
and the same was held as to a right to cut timber and erect
buildings.® However, under a Minnesota statute a right
to cut trees from non-taxable railroad lands was consid-
ered a taxable interest.® Prior to physical severance
from the soil trees are ordinarily taxable as realty;! but
if through a valid sale trees have been constructively sev- -
ered, they may be assessed to the true owner while still

1. Morgan v. O’'Bannon, 125 La. 367, 51 So. 293.

2. Caldwell v. Fifleld, 24 N. J. L. 150; Cf. Sparrow v. Pond, 49 Minn. 412, 52 N. W,
36, 32 Am. St. Rep. 571, 16 L. R. A. 103, holding blackberries on bushes not
subject to execution as personalty; See 17 Cyc. 942, Note 90, 1291, Note 41.

3. Potter v. Everett, 40 Mo. App. 152; Cf. Adams v. Smith, 1 Breese (Ill.) 283;
Rogers v. Elliott, 59 N. H. 201, 47 Am. Rep. 192. R

4. State v. Gemmill, 1 Houst. (Del. 1855) 9, 16; Osborne & Rabe 67 Iil. 108 (1873,
Nursery trees); Bank of Lansingburgh v. Crary, 1 Barb. (N. Y.) 542 (1847).
But see Batterman v. Albright, 122 N. Y. 484 (1890 nursery trees); State v.
Fowler, 88 Md. 601 (1898) and Purner v. Piercy, 40 Md. 212. Cf. Late v. Mc-
Lean, 2 Nova 8. Dec. 69 (1870).

5. Frank v. Magee, 49 La. Ann. 1250, 22 So. 739; Leidy v. Proctor, 97 Pa. St. 486;

Duff v. Bindley, 16 Fed. 178. °
. DeWitt v. Hays, 2 Cal. 463, 56 Am. Dec. 352; Boreel v. New York, 2 Sandf,
(N. Y.) 552; Willis v. Com., 97 Va. 667, 34 S. E. 460.

Hancock v. Imperial Naval Stores Co. 93 Miss. 822, 47 So. 177.

. Ashe Carson Co. v. State, 138 Ala. 108, 35 So. 38.

. Clove Springs Iron Works v. Cone, 56 Vt. 603.

Pine County v. Toyer, 56 Minn. 288, 57 N. W. 796.

. Wilson v. Cass County, 69 Iowa 147, 28 N. W. 483; Williams v. Triche, 107 La,
92, 31 So. 926; Palfrey v. Connely, 106 La. 699, 31 So. 148; Fletcher v. Alcona
Tp., 72 Mich. 18, 40 N. W. 36. .

Ct. Cottle v. Spitzer, 65 Cal. 456 (1884.)
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standing on the land of another.! In many States there
are statutes regulating the taxation of standing timber that
is owned separately from the land.?

Ordinarily, when land is sold because of the non-pay-
ment of taxes, the former owner of the land is entitled to
the possession and enjoyment of the land until the period
allowed for redemption has expired. Accordingly if the
purchaser at the tax sale enters during such period without
the consent of the owner and cuts timber, he is liable for
trespass.® However, under some statutes the purchaser
at the tax sale is entitled to possession until the property
is redeemed, and where the putrchaser has actual possession
no action for trespass will lie in favor of the owner, ¢ and
it has been held that a redemption, or an offer to redeem,
must be shown to justify an injunection restraining the tax
_purchaser from cutting. ®

And although a court of equity may restrain an owner
from the cutting of timber to such an extent as to injure
the lien of the one who has purchased at a tax sale, ¢
any cutting which does not involve a stripping of the
land may be done by the owner during the redemption
period, and the purchaser cannot maintain replevin for
timber thus removed. ’

When the purchaser obtains a deed after the expiration
of the period for redemption, he obtains title not only to
timber then standing, but also to that cut subsequent to

1. Williams v. Triche, 107 La. 92, 31 So. 926; Globe Lbr. Co. v. Lockett, 106 La.
414, 30 So. 902; Fox v. Pearl River Lbr. Co. 80 Miss. 1, 31 So. 583.

2. Ark. Castle's Suppl. of 1911 to Kirby's Digest of 1904, Sec. 6905 (Act Apr. 7

1905, 8. L. No. 146, p. 361); See also sec. 6905b-6905¢ (Act May 6,
1905, S. L. No. 303, p. 738, Tax Sales).

Va. Suppl. of 1910 to Pollard Code of 1904, p. 82, Sec. 470.

‘Wash. Code & Stat. 1910, Rem. & Bal. Sec. 9095-96.

‘W.Va. Code 1906, Sec. 723; Code 1913 Sec. 923.

3. Sullivan v. Davis, 29 Kan. 28; Brewer v. Ireland, 67 N. J. Law 31, 50 Atl. 437
Millard v. Breckwoldt, 100 N. Y. App. Div. 44, 90 N. Y. Suppl. 890; Shale-
miller v. McCart,y,ssPa 8t. 186; Wing v. Hall 47 V+t. 182; Paine v. Libby, 21
Wis. 425.

4. Cromelin v. Brink, 29 Pa. St. 522. )

5. Wright v. King, 18 Wis. 45. See also Busch v. Nester, 62 Mich, 381, 28 N. W.
911; Eureka Lumber Co. v. Terrell (Miss. 1909), 48 So. 628; 45 Cent. Dig. tit.
Taxation, Sec. 1462.

6. Millard v. Breckwoldt, 100 N. Y. App. Div. 44, 90 N. Y. Suppl. 890.

7. Woodland Oil Co. v. Shoup, 107 Pa. St. 293; Shalemiller v. McCarty, 55 Pa. St.
186; Gaults Appeal, 33 Pa. St. 94; Woodland Oil Co. v. Lawrence, 1 Pennyp.
(Pa.) 480; Lightner v. Mooney, 10 Watts (Pa.) 407; Lacy 'v. Johnson, 58 Wis.

414, 17 N. W. 246; Smith v. Sherry, 54 Wis. 114, 11 N. W. 465. But see Gall-
aher v. Head, 108 Iowa 588, 79 N.W. 387, and McKean v. Gammon, 33 Me. 187,
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the sale but not removed before the title was perfected. !
However, he can maintain no action for timber removed
before the tax sale by.either the owner or a trespasser.?

§29. The Taxation of Logs and Other Timber
. Products under Statute. In a number of states there
are statutes regulating the taxation of sawlogs and lumber. ?
These statutes ordinarily state that such property shall be
taxable in the political subdivision of the state in which
it shall be on a certain fixed day of the year, unless it be
in transit, in which case under provisions of the law it is
taxable either at the point of shipment or at the place of
destination. * The franchise of a boom company to re-
quire a toll on logs has been held to constitute a taxable
interest. ® ' ’

1. Nicklase v. Morrison, 56 Ark. 553, 20 8. W. 414; See Gates v. Lindey, 104 Cal.
451, 38 Pac. 311. . )
2. Taylor v. Frederick, McGloin (La.) 380; Hickey v. Rutledge 136 Mich. 128, 98
N. W. 974.
3. Minn. General Stat., 1913, Tiffany, Sec. 2000, Cf. S8ec. 2184.
Miss. Code 1906, Ch. 45, Sec. 9, p. 179.
N. H. Public 8tat. 1901, Ch. 56, Sec. 16, p. 207; Amendment, Suppl. to Stas,
1913, p 105; Cf. Acts July 4, 1860, S. L. Ch. 2351; Act Aug. 16,
1878, S. L. Ch. 48.
Wis. Statutes, 1913, Sec. 1040, Paragraph 4.
4. Me. See Farmingdale v. Berlin Mills Co., 45 Atl. 39; Bradley v. Penobscot
Chemical Fibre Co. 104 Me. 276.
Mich. See Mitchell et al v. Lake Township, 85 N. W. 865.
N. H. See Berlin Mills Co. v. Wenthworth’s Location, 60 N. H. 156.
5. Chehalis Boom Co. v. Chehalis Co., 63 Pac. 1123 (Wash.) But see State v. A,
‘Wilbert's Sons Lbr. Co., 51 La. Ann. 1223, 26 So. 108; State v. Barnes, 35 8. E.
605 (Lumber Dealer). N. C. case.



CHAPTER IV
LIABILITY OF TENANT AS TO WASTE

§30. The Definition of Waste. Uner the English
common law as developed at the time of the formation of
the American Umnion an obligation rested upon every tenant
of land to treat the premises in such manner that no harm
should be done them and that the estate should revert to
those having an underlying interest, undeteriorated by any
wilful or negligemt act. Any violation of this obligation
by a tenant was considered an act of waste.! Legal waste
has been defined as any spoil or destruction, done or per-
mitted, to lands, houses, gardens, trees, or other corporeal
hereditaments, by the tenant thereof, to the prejudice of
the heir, or of the reversioner or the remainderman.? An
American court in stating the English common law doctrine
of waste has said that any act or omission of duty by a
tenant of land which does a permanent and substantial
injury to the freehold or inheritance is waste.?

§81. The Development of the Doctrine of Waste.
In the early development of the common law the only
persons against whom the legal action called waste could
be successfully maintained were the tenants of estates
created by aet of law.* It was held that where an estate
-was created by act of law there was an obligation assumed
by the law to insure that the estate should finally be turned
.over to the one entitled to the fee undiminished as a result
of the intervening estate which the law had created.t
Unless restraimed by particular words from committing -
-waste, tenants for life, for years or at will were not liable

. 40 Cyc. Law and Proc., Ed. 1904, p. 498. Am. and Eng. Ency, of Law, 2d Ed.,
Vol. 30, p. 236.

. HBlack's Law Rictionary.

. King v. Niiller, 99 N. C. 593, 6 8. E. 660.

. 40 Oyc. 512. For contrary wiew see Land. & Ten., Tiff. 1910, p. 724.

. Am. & Eng. Ency, of Law,:2d Ed. Vol. 30, p. 259.
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for waste; upon the theory, evidently, that in all estates
created by conveyance or deed it was the duty of the party
creating the estate to provide such protection for the re-
version or remainder as was necessary. It was found ad-
visable to widen the scope of the action of waste as a pro-
tection against the destruction or diminution of landed
estates by persons occupying them temporarily under wills,
leases, ete. Accordingly, the Statutes of Marlbridge! and
Gloucester > extended the common law action for waste to
tenancies for life and for years, but these statutes did not
specifically include tenancies at will.

§32. Waste under Tenancies of Dower and Cur-
tesy and for Definite Periods. Tenancy of real estate
by either the right of dower or that of curtesy is essentially
a life estate. The incidents of such an estate are substan-
tially the same as those enjoyed by a life tenant and the
general rules of liability for waste applicable to a life es-
tate will be applied in legal controversies arising in -con-
nection with the use of realty by one claiming either by
dower or curtesy. Furthermore, the rules of law as to
~ waste which are enforced against a life tenant are like-
wise applicable to a tenant for years or from year to year.

§33. Waste by Tenants at Will. In addition to the
fact that tenancies at will were not covered by the
Statutes of Marlbridge and of Gloucester, the courts
considered that the other legal remedies available for a
landlord, who could at any time enter and thus end the
tenancy at will, were sufficient.® Although this theo-
retical distinetion between a tenancy at will and the
other forms of tenancy has been generally observed in Eng-
land, and although authorities have announced this dis-
tinction as an American rule of law, 4 it appears that Ameri-
can courts have held tenants at will to be guilty of waste. ®
St. 52 Henry III, Chap. 23, Sec. 2, A. D. 1267.

. St. 6 Edw. I, Chap. 5, A. D. 1278.

Eng. & Am. Ency. of Law, 2d Ed. Vol. 30, p. 269, Note 6.

. 40 Cyc. 512.

. In the cutting of timber. Suffern v. Townsend, 9 Johns, (N. Y.) 35; Phillips v.

Covert, 7 Johns (N. Y.) 1; Wright v. Roberts, 22 Wis. 161.

In destroying fruit trees. Bellows v. McGinnis, 17 Ind. 64; Cf. Freeman v. Head-

ley, 33 N. J. L. 523; and Chalmers v. Smith, 152 Mass. 561.

Contra. Coale v. Hannibal, etc. R. Co., 60 Mo. 227; Lothrop v. Thayer, 138
Mass. 466. However, both of these cases refer to permissive waste.

b LN



28 LIABILITY OF TENANT AS TO WASTE

§34. Commissive, Permissive and Equitable Waste.
. Different forms of waste were recognized by the common
law. Any positive action on the part of the tenant which
resulted in a permanent and substantial injury to the in-
heritance constituted what was known as voluntary waste.
Any neglect, or omission, of a legal duty which resulted
in such injury was known as permissive waste. Thus if
a tenant tore down a building or cut down a growing tim-
ber tree he would be held liable for voluntary waste while
if he suffered a building to become ruinous or allowed
young timber trees to be destroyed through neglect he
might be held liable for permissive waste. There was
still a,nother form of waste for which the common law
afforded no adequate remedy but of which cognizance was
taken in the equity court. This was called ‘‘equitable
waste’’ and arose when a tenant did something which was
not inconsistent with his legal rights, but which, nevertheless,
was not such as a prudent man would do in the management
of his own property and which actually resulted in an in-
jury to the inheritance. It has been said that the doctrine
of equitable waste has not been developed in the United
States.! However, the doctrine has been defined in Ameri- -
can cases. ?

There appears to have been much doubt and conflict of
opinion as to whether the Statutes of Marlbridge and of
Gloucester comprehended permissive as well as voluntary,
or commissive, waste. This uncertainty as to the law
has found expression in conflicting American opinions.?
The weight of opinion seems to be that in the United States

1. Landlord and Tenant. Tiffany, Ed. 1910, p. 721.

2. Belt. v. Simkins, 113 Ga. 894; Clement v. Wheeler, 25 N. H. 361; Gannon V.
Peterson, 193 Ill. 372; Chapman v. Epperson Circled Heading Co., 101 Ill. App.
164.

3. Following hold tenant liable for permissive waste. Moore v. Townshend, 33
N. J. L. 284; Cargill v. Sewall, 19 Me. 288; White v. Wagner, 4 Harr. & J. (Md.)
373, 7 Am. Dec. 674; Stevens v. Rose, 60 Mich. 259, 37 N. W. 305; Newbold v.
Brown, 44 N. J. L. 266; Sampson v. Grogan, 21 R. I. 174, 42 Atl. 712,44 L. R. A
711; Parrott v. Barney, 18 Fed. Cas. No. 10,773a, Deady 405.

Contra Danziger v. Silberthau, 18 N. Y. Suppl. 350, 21 N. Y. Civ. Proc. 283;

Shult v. Barker, 12 Serg. & R. (Pa.) 272; Smith v. Follansbee, 13 Me. 273; Rich-
ards v. Tarbert, 3 Houst. (Del.) 172; Smith v. Mattingly, 96 Ky. 228, 28 8. W.
203, 16 Ky. L. Rep. 418.
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tenants for life! and for years? are liable for permissive

waste, but tenants at will are not liable for permissive
waste? on the ground largely that the tenancy is too un-_
certain for the tenant to assume obligations as to repair,

etc.* Thus upon the theory that the Statutes of Marl-

bridge and Gloucester form a part of the common law in
the United States, except as modified by American stat-

utes,®* American courts have held that, in the absence

of a special agreement to the contrary, a tenant is ordinarily
responsible for waste committed on the premises of which

he has lawful possession, by whomever committed, unless
such waste is the result of an act of God, of a public enemy,

or of the person holding the unltimate fee. ¢

§35. Waste under a Joint Tenancy or a Tenancy
in Common. Under the early common law a tenant in
common or joint tenant? could not be held for waste, but the
statute of Westminster II ® gave to every tenant in common
the right to bring an action for waste against his co-tenant. ?
To remove any doubt as to the liability of co-tenants for
waste statutes have been enacted in many American states
under which relief against waste is given a tenantin
common. In some jurisdictions the common law as modi-

1. Miller v. Shields, 56 Ind. 71; Stevens v. Rose, 69 Mich. 259; Wilson v. Edmonds,
24 N. H. 517; Schulting v. Schulting, 41 N.J. Eq. 130; Moore v. Town-
shend, 33 N. J. L. 284; Harvey v. Harvey, 41 Vt. 373. Contra Richards v.
Torbert, 3 Houst. (Del.) 172.

2. White v. Wagner, 4 Harr & J. (Md.) 373; Moore v. Townshend, 33 N.J. L. 284;
Newbold v. Brown, 44 N. J. L. 266; Suydam v. Jackson, 54 N. Y. 450; Long v.
Fitzsimmons, 1 W. & 8. (Pa.) 530.

. Lothrop v. Thayer, 138 Mass. 466. Harnett v. Maitland, 16 M. & W. 257.

. Moore v. Townshend, 33 N. J. L. 284.

Parker v Chanbliss, 12 Ga. 235; Sackett v. Sackett, 8 Pick. 309; Chase v. Hazel-
ton, 7 N. H. 171; Sherrill v. Conner, 107 N. C. 543, 12 8. E. 588; Dozier v.
Gregory, 46 N. C. 100; Parrott v. Barney, 18 Fed. Cas. No. 10773a, Deady 405.

But see, Steteon v. Day, 51 Me. 434; Smith v. Follansbee, 13 Me. 273; Moss
Point Lumber Co. v. Harrison County, 89 Miss. 448, 42 So. 290, 293; Hamden
v. Rice, 24 Conn. 350.

Miller v. Shields, 55 Ind. 71; Babb v. Perley, 1 Me. 6; Neel v. Neel, 19 Pa. St. 323;
Real Prop. Tiff., Sec. 254, N. 234-5.

. Nelson v. Clay, 7 J. J. Marsh (Ky.) 138, 23 Am. Dec. 387 23 Cyec. 492.

. 13 Edw. I, Chap. 22, A. D. 1285.

. Shiels v. Stark, 14 Ga. 429; Nelson v. Clay, supra.

Cal. McCord v. Oakland Quicksilver Min. Co., 64 Cal. 134; 49 Am. Rep. 686.

Ga. Shiels v. Stark, 14 Ga. 429. .

Im. Murray v. Haverty, 70 111. 318.

Ky. Nevels v. Ky. Lumber Co. 108 Ky. 550; Nelson v. Clay, 7 J. J. Marsh

138, 23 Am. Dec. 387.
Me. Maxwell v. Maxwell, 31 Me. 184, 50 Am. Dec. 657, Hubbarb v. Hubbard,
15 Me. 198; Moody v. Moody, 15 Me. 205.
(Foot note 10 continued on next page)
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30 LIABILITY OF TENANT AS TO WASTE

fied by the Statute of Westminster II has been held appli-
cable and co-tenants have been held liable for waste without
.a statutory provision.?! '

" Rather more liberty than is enjoyed by life tenants ap-
pears to have been given to tenants in common and joint
tenants so long as the action of the tenant could be con-
sidered consistent with a reasonable enjoyment of the es-
tate, but any action by such a tenant that is not necessary
to a reasonable enjoyment of the estate which he holds
will be restrained in accordance with the general principles
of waste applicable to other forms of tenancy. Possibly
it may be said that the right of use is somewhat broader,
but. there is no special liberty to go beyond the limitations
of such use as is considered reasonable.

§36. The Avoidance of Liability for Waste. Through
the use of proper words,? or by other evidence of inten-
tion, in the creation of an estate a tenant of any class may
hold “without impeachment for waste.” Against one hold-
ing under such a tenancy an action at law cannot be brought
to prevent the doing of acts which would ordinarily consti-
tute waste, nor can the tenant be compelled to account for
an injury done to the inheritance.* However, even where

(Foot note 10 concluded from preceding page)

Mass. Jeukins v. Wood, 145 Mass, 494; Byam v. Bickford, 140 Mass. 31.

Mich. Benedict v. Torrent, 83 Mich. 181, 21 Am. Dec. 589.

Minn. Shepard v. Pettit, 30 Minn. 119.

Mo. Childs v. Kansas City, Etc. R. Co. (Mo. 1891) 17 8. W. Rep. 954.

N. Y. Cosgriff v. Dewey, 164 N. Y. 1; Aff. 21 N. Y. App. Div. 129; Elwell v.

Burnside, 44 Barb. 447.
N. C. Morrison v. Morrison, 122 N. C. 598; Hinson v. Hinson. 120 N. C. 400;
Smith v. Sharpe, Busb. L. (44 N. C.) 91, 57 Am. Dec. 574; See Darden
v. Cowper, 7 Jones L. (52 N. C.) 210, 75 Am. Dec. 461.
8. C. Hancock v. Day, McMull, Eq. (S. C.) 69, 36 Am. D®c. 293; Johnson v.
*  Johnson, 2 Hill Eq. (8. C.) 277, 29 Am. Dec. 72.

W. Va.Cecil v. Clark, 47 W. Va. 402; Williamson v. Jones, 43 W. Va. 562.

For destruction of trees, a tenant has an action on the case in the nature of waste,
against his co-tenant but never an action of trespass gquare clausum fregit.
Anders v. Meredith, 4 Dev. & B. L. (20 N. C.) 199, 34 Am. Dec. 376. Cf.
Smith v. Sharp, 44 N. C. 91, §7 Am. Dec. 574.

Childs v. Kansas City Et. R. Co. 117 Mo. 414, 17 8. W, 954, held that where one
tenant occupies land to exctusion of co-tenant, he is liable for waste irrespective
of statute such as 4th and 5th Anne, but Prescott v. Nevers, 4 Mason (U. 8.)
326, 19 Fed. Cas. No. 11,390, holds contrary.

1. Dodge v. Davis, 85 Io. 77; Johnson v. Johnson, 2 Hill Eq. 277, 29 Am. Dec. 72;
Hancock v. Day, McMull. Eq. (S. C.) 69, 36 Am. Dec. 293; Thompson v.
Bostwick, McMull. Eq. (8. C.) 75.

2. Belt v. Simkins, 113 Ga. 894, 39 S. E. 490; Chapman v. Epperson Circled Head-
ing Co., 101 1il. App. 161; Stevens v. Rose, 69 Mich. 259, 37 N. W. 205; Web-
ster v. Webater, 33 N. H. 18, 66 Am. Dec. 705; McDaniel v. Callan, 75 Ala. 329.

3. 40 Cyc. 500.
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a tenant holds realty without impeachment for waste, he can -
not lawfully commit malicious waste and if his action is un-
conscientious a court of equity will restrain him as one com-
mitting equitable waste.! It should be noted that waste is
an injury to the estate by one who is rightfully in posses-
sion, while trespass is an injury by one who is a stranger
to the title and has no right whatever to the property._

§37. The Essential Elements of Waste. Although
it has always been the rule in common law that there was
a presumption that waste had not been committed or con-
templated by the one charged with it,? and that the com-
plainant must show that an injury to the inheritance had
been, or was about to be, done,® yet the doctrine of waste
has been very strictly construed against the one in possession
under a life estate or other tenancy whenever the plaintiff
"succeeded in establishing a permanent and substantial
injury. The essence of the doctrine was that the reversioner,
remainderman, or other owner of the fee was entitled to
have the property come to him, after the termination of
the tenancy, in substantially the same form in which it
was at the time the tenant took possession. Aects which
actually increased the pecuniary value of the inheritance
but nevertheless tended to destroy the identity of the
property, to increase the burden upon it or to impair the
evidence of title were held to constitute waste.* Such
waste has been called ‘“‘meliorating waste.”” A legal duty
rested upon the tenant to preserve the character of the
estate, and, as a matter of law, irrespective of whether
the market value of the estate or its capacity for producing
income were actually diminished or increased, it was waste
for him either to convert woodland into arable land or pas-
turage, or to permit arable land or pasturage to grow up
to brush or woods. ‘

1. Clement v. Wheeler, 25 N. H. 361; Duncombe v. Felt, 81 Mich. 332, 45 N. W.
1004; Stevens v. Rose, 69 Mich. 259, 37 N. W. 205; Kane v. Vanderburgh, 1
Johns, Ch. (N. Y.) 11. For English cases see: 16 Cyc. 627; 40 Cyc. 500.

2. Lynn’'s App., 31 Pa. 8t. 44, 72 Am. Dec. 721; Rutherford v. Wilson, 95 Ark. 246,
129 8. W. 534; Morris v. Knight, 14 Pa. Super. Ct. 324; Glass v. Glass, 6 Pa.
Co. Ct., 408. ]

3. Morris v. Knight, 14 Pa. Super. Ct. 324.

Act must be more than merely bad husbandry. Patterson v. Central Canada
Loan, Etc. Co., 29 Ont. 134.

4. Palmer v. Young, 108 Ill. App. 252, 255; McCullough v. Irvine, 13 Pa. St. 438;

Livingston v. Reynolds, 26 Wend. (N. Y.) I115..



CHAPTER V

THE DOCTRINE OF .WASTE AS APPLIED TO TIM-
' BER

§38. Right of Tenant to Estovers. Under the com-
mon law a person who is lawfully in possession of land
through life tenancy, dower, curtesy, tenancy in common,
tenancy for years, or tenancy from year to year, if not re-
strained by a stipulation to the contrary, is entitled to es-
tovers, or botes; i. e., he may take from the premises,if
available, so much wood as is needed for fuel, fences, agri-
cultural equipment and other necessary repairs and im-
provements.! However, if the amount of wood available
for fuel is limited, or the only trees growing upon the premi-
ses are of such species or character as to be especially valu-

'

1. Co. Litt.,, 41 b, 563 b, 54 b; 2 Minor’s Inst. 531; Lee v. Alston, 1 Ves. Jr. 78;
Landiord and Tenant, Tiffany, Ed. 1910, p. 714.
Ala. Alexander v. Fisher, 7 Aia. 514.
Del. Harris v. Goslin, 3 Harr. 340.
Ga. Dickenson v. Jones, 36 Ga. 97.
Ind. Walters v. Hutchins Admsx, 29 Ind. 136; Miller v. Shields, 55 Ind. 71.
Iowa. Anderson v. Cowan, 125 Iowa 259, 101 N. W. 92, 68 L. R. A. 641, 106 Am.
St. Rep. 303. .
Ky. Calvert v. Rice, 91 Ky. 533, 16 S. W. 35, 34 Am. 8t. Rep. 240; Loudon v.
Warfield, 28 Ky. (6 J. J. Marsh) 196; Hinton v. Fox, 3 Litt. (Ky.) 380.
La. Patureau v. Wilbert, 44 La. Ann, 355, 10 So. 782.
Mass. Padelford v. Padelford, 24 Mass. (7 Pick.) 152; Hubbard v. Shaw, 92 Mass.
(12 Allen) 120; Dorrell v. Johnson, 17 Pick. 263. °
N. H. Smith v. Jewett, 40 N. H. 530; Webster v. Webster, 33 N. H. 18, 66 Am.
Dec. 705; Miles v. Miles, 32 N. H. 147, 64 Am. Dec. 362.
N.J. Den v. Kinney, 55 N. J. L. §52.
N. Y. Gardiner v. Derring, 1 Paige 573; Harder v. Harder, 26 Barb. 409; Van
Deusen v. Young, 29 N. Y. 9. ’
N. O. Parkins v. Cox, 3 N. C. 339.
Ohio Kent v. Bentley, 3 Ohio 8t. 173.
Pa.  Morris v. Knight, 14 Pa. Super. Ct. 324; Beam v. Woolridge, 3 Pa. Co. Ct.
17.
R. 1. Clemence v. Steere, 1 R. I. 272, 53 Am. Dec. 621.
8. O. Smith v. Poyas, 2 Desauss. Eq. 65.
Wis. Wright v. Roberts, 22 Wis. 161. But see Leyman v. Abeel, 16 Johns
(N. Y.) 30; Livingston v. Ketcham, 1 Barb. (N. Y.) 5§92; Van Renslaer
v. Radcliff, 10 Wend. (N. Y.) 639.
U. 8. Loomis v. Wilbur, 15 Fed. Oas. 8,498, 5 Mason 13. Canada Titus v. Sulis,
3 Nova Scotia 497; Campbell v. Shields, U. C. Q. B. 449; St. Paul's
Church v. Titus, 6 N. Brunsw. 278.
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able for building purposes, or ornamental or protective uses,
the right of the tenant to estovers will be restricted to such
extent as a prudent management of the estate shall require. !

§39. Waste in England. Both the general policy of
the English common law to preserve the established char-
acter of land while in the possession of others than those
holding the fee simple title and the relative scarcity in
England of forests containing trees suitable for construction
purposes served to cause English courts to show the great-
est consideration to property rights in growing trees, and
the cutting of certain kinds or classes of trees, known as
“timber trees,”” by a tenant was early determined to be
waste against which summary relief would be given. The
word “timber’’ was used technically in English law to de-
note green trees of an age of twenty years, or by the cus-
.tom of the place of even a greater age, such as oak, ash,
elm and other trees, the wood of which was adapted to
constructional uses.? The determination of whether cer-
tain species should be considered timber trees in contempla~
tion of law depended upon the custom of the locality where
the question of waste arose.® In England it is waste to
cut any timber tree, or to permit it to be cut,* except upon
land where it has been the custom to fell suitable wood at
intervals as a part of the regular profits.> The exception
has been announced in the consideration of cases involving

1. 7 Bac. Abr. 252; Simmons v. Norton, 7 Bing. 640, 20 E. C. l.. 270; Arch Deacon
v. Jennor, Cro. Eliz. 604; Hogan v. Hogan, 102 Mich. 641; Rutherford v. Aiken,
3 Thomp. & C. (N. Y.) 60; Gorges v. Stanfield, Cro. Eliz. 593. (Present repairs
only.)

2. Co. Litt. 53a; Comyn's Dig. ‘‘waste,” D; 5; 2 Roll. 28 1. 10; 3 Danes Abr. 218,
233; Tudor's Lead. Cas. 65, Ambrey v. Fisher, 10 East 446; Chandos v. Talbot,
2 P. Wms. 606; Honywood v. Honywood, L. R. 18 Eq. 306, 43 L. J. Ch. 652, 30
L. T. Rep. N. S. 671, 22 Wkly, Rep. 749; Dunn v. Bryan, Ir. R. 7 Eq. 143; Dash-
wood v. Magniac (1891) 3 Ch. 306; Dickenson v. Jones, 36 Ga. 97; Kidd v. Den-
nison, 6 Barb. (N. Y.) 9; Jackson v. Brownson, 7 Johns (N. Y.) 227, § Am. Dec.
258. See Landlord & Tenant, Tiffany, St. Paul 1910, p. 711, Sec. 109.

8 Honywood v. Honywood, L. R. 18 Eq. 306, 43 L. J. Ch. 652, 30 L. T. Rep. N. 8.
671. 22 Wkly, Rep. 749; Cook v. Oook, Cro. Oar. 531, 79 Eng. Reprint 1059;
Cumberland’s Case, Moore K. B. 812, 72 Eng. Reprint 922; Chandos v. Talbot,
2 P. Wms. 606, 24 Eng. Reprint 877; Coke Litt. 53a: Bewes, Waste 98; Guffly
v. Pindar, Hob. 219; Bullen v. Denning, 5 B. & C. 842.

4. See Bond v. Lockwood, 33 1ll. 212; McGregor v. Brown, 10 N. Y. 114;: Ward v.
Sheppard, 3 N. C. 283, 2 Am. Dec. 625; Glass v. Glass, 6 Pa. Co. Ct. 403: Brown
v. O’Brien, 4 Pa. L. J. 454; Profitt v. Henderson,‘.’QMe 325; Keeler v. Eastman,
11 Vt. 293.

5. Perrot v. Perrot, 3 Atk. 94; Ferrand v. Wilson, 4 Hare 344; Dashwood v. Magniac
(1891) 3 Ch. 306.
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the right of a tenant for life under a demise or settlement,

but, apparently the same rule would obtain under a lease,.
except as the lease itself should extend or abridge the right.
to cut timber.

§40. Waste in America. Because of the large quan-
tity of wild and wooded land which has heretofore always.
existed in most parts of America, and the consequent
supply of construction timber readily available, the distine~
. tion between timber trees and non-timber trees which ob--

tained under the common law as administered in England
has been softened and evaded by American courts. The
distinction still exists in the law but the differentiation is.
not so clear as formerly and the test as to whether the cutting:
of certain trees constitutes waste has become one as to the:
purpose of the cutting and the actual effect of the cutting
upon the estate as capital, or a source of income, rather
than one as to the intrinsic character of the individual
trees cut.! A marked modification of the English doctrine
of waste has resulted. Acts which in England would un-
questionably constitute waste are not considered waste:
in the United States.? All related facts and surrounding
circumstances, including the relation to the land which is.
sustained by the tenant, will be taken into consideration
in each case that arises under the American doctrine of
legal waste. 3

§41. General Principles in both England and Amer-
ica. The common law rule still obtains that trees which:
are not classed as timber trees, either by general, or by
local, custom, may, generally speaking, be cut by a tenant.
in reasonable quantity without liability for waste.* The

1. Babb v. Perley, 1 Me. 6; Cannon v. Barry, 59 Miss. 289.
2. Drown v. Smith, 52 Me. 141; Crockett v. Crockett, 2 Ohio St. 180.
See citations under Note 37, 16 Cyc. 627. »
3. Moss Point Lumber Co. v. Harrison County, 89 Miss. 448, 42 So. 290, 873; Web-
ster v. Wehster, 33 N. H. 18, 25, 66 Am. Dec. 705; McCullough v. Irvine, 13 Pa.
St. 435. Am. & Eng. Ency. Law, 2d Ed., Vol. 30, p. 240; Note 4. 40 Cyc. 501;
Cf. Acts of Ex'r and Adm'r, McNichol v. Eaton, 77 Me. 246; McCracken v.
McCracken, 6 T. B. Mon. (Ky.) 342. Finley v. Pearson, 78 8. W. 374, 25 Ky.
L. Rep. 766; Gordon v. West, 8 N. H. 444; Costov. Kir'z. l 27 W.Va. 750;
Overton v. Overton, 10 La. 472.
Acquiescence in waste by another. Pearson v. Darrington, 32 Ala. 227,
4. Zimmerman v. Shreeve, 59 Md. 357; Miles v. Miles, 32 N. H. 147, 64 Am. Dec.
362; 4 Kent's Com. 73. Am. Eng. Enc. Law V. 28 p. 537, 2d ed.
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tenant may, therefore, cut the inferior species and inferior
individuals of the timber species provided the removal of
timber is not of such extent or done in such manner as to
destroy the character of the land as woodland.! Such
wood is considered somewhat like an ordinary crop on the
land, and is called ‘“underwood” in some English authori-
ties. The cutting of dead trees, or ‘“dotards,”” by a tenant
for the clearing of land, the giving of better opportunity’
for growth to the green timber, or simply for use is not
waste;? and in an American case, involving a question of
waste, the court held that evidence tending to show that
the trees cut and sold were in a dying condition was properly
admissible.? In England and, generally at least, in the
United States trees capable of forming the subject matter
of waste belong to the owner of the inheritance after sever-
ance whether severed by act of the tenant,* of a third
party,® or by the elements® and the tenant will be guilty
of waste if he appropriate timber trees blown down by storm. *
However, trees which the tenant may lawfully cut, without
waste, belong to the temant,® and he is entitled to the
proceeds, whether they have been severed by himself,?
by the lessor,!® by a third party,! or by the elemants, 12
and the tenant is not guilty of waste in removing such

1. Hogan v. Hogan, 102 Mich, 641, 61 N. W. 73.

See Landlord and Tenant, Tiffany, Ed. 1910, p. 711, Sec. 109.

2. Co. Litt. 53a; Herlakenden's Case, 4 Coke 62; Gage v. Smith, 2 Rolle Abr. 817;
Cowley v. Wellesley, L. R. 1 Eq. 656, 3 Beav. 635, 14 L. T. Rep. N. S. 425, 14
Wkly. Rep. 528, 565 Eng. Reprint 1043; Perrot v. Perrot, 3 Atk. 94, 26 Eng. Re-
print 857; Sawyer v. Hoskinson, 110 Pa. 473, 1 Atl. 308; Keeler v. Eastman, 11
Vt. 293; King v. Millor, 99 N. C. 583, 6 S. E. 660; Waples v. Waples, 2 Harr.
(Del.) 28; Drown v. Smith, 52 Me. 141; Kent v. Bentley, 3 Ohio Dec. 173;
Houghton v. Cooper, 6 B. Mon. (Ky.) 281.

3. Morris v. Knight, 14 Pa. Super. Ct. 324.

4. Bulkley v. Dolbeare, 7 Conn. 232; White v. Cutler, 3¢ Mass. (17 Pick.) 248, 28
Am. Dec. 296; Johnson'v. Johnson, 18 N. H. 594; Williamson v. Jones, 43 W.
Va. 562, 27 8. E. 411; Hill v. Burgess, 37 S. C. 604, 15 S. E. 963; Richardson
v. York, 14 Me. 216; Lester v. Young, 14 R. I. 579.

. Lane v. Thompson, 43 N. H. 320; See Porch v. Fries, 18 N. J. Eq. 204.

Stonebreaker v. Zollickoffer, 52 Md. 154, 36 Am. Rep. 364. )

‘Ward v. Andrews, 2 Chit. 636, 18 E. C. L. 435; Mooers v. Walt, 3 Wend. (N. Y.)

104; Cf. Shult v. Barker, 12 Serg. & R. (Pa.) 272.
Wind-thrown trees pass with land as realty; Leidy v. Procter, 97 Pa. St. 488; See
also Am. & Eng. Ency. Law, Vol. 30, p. 305, Note 2.
8. Mooers v. Wait, 3 Wend. (N. Y.) 104; Hastings v. Crunckleton, 3 Yeates (Pa.)
261; Crockett v. Crockett, 2 Ohio 8t. 180; Lewis v. Godson, 15 Ont. 252.
9. Profitt v. Henderson, 29 Mo. 325; Clement v. Wheeler, 25 N. H. 361; Crockett v.
Crockett, supra; Keeler v. Eastman, 11 Vt. 293. .

10. Am. & Eng. Ency, Law, Vol. 30, p. 304.

11. Ibid.; Land & Ten., Tiffany, Ed. 1910, p. 737.

12. Ibid.

New
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trees when blown down by a storm.! The parts of wind-
thrown timber that are fit only for wood belong to the
tenant.? Similarly, when a tenant holds without impea ch-

ment for waste trees which have been cut belong to the

tenant by whomever severed.

§42. Limitations upon the Amount of Timber A
Tenant May Cut. The amount of wood and timber which
can be cut by any tenant without waste is only such as is
reasonably necessary to the enjoyment of the estate which
he holds.? He is entitled to take that which is suitable

for the uses permitted and may, ordinarily, take that

which is conveniently situated.* The taking of a reason-

able amount for fuel for the use of servants living on the °
land, either in the same house or in another, has been per-

mitted.* However, the allowance for firewood for ser-

vants or employees will not be liberally extended and it -

has been held that on a farm of one hundred and sixty-five

acres a tenant for life was not entitled to firewood for the -

dwelling of a laborer on the premises in addition to that
needed for the principal dwelling.® The tenant cannot
take growing timber trees for firewood when there is a
sufficient quantity of dead timber or inferior trees avail-
able.”

The right to cut timber for repairs has been held to exist
even where the tenant had agreed to make repairs at his
~.own expense,® and the right has been considered so fun-

.damental that a tenant for life could cut timber for the
.construction of a new building in place of one that had be-
come dilapidated, or ruinous.® Yet, he cannot take tim-

1. Houghton v. Cooper, 6 B. Mon. (Ky.) 281; Shult v. Barker, 12 Serg. & R. (Pa.)
272; See Am. & Eng. Ency. Law, 2 Ed., Vol. 30, p. 242.

2. Stonebreaker v. Zollickoffer, 52 Md. 154, 36 Am. Rep. 364.

3. Zimmerman v. Shreeve, 59 Md. 357; Miles v. Miles, 32 N. H. 147, 64 Am. Dec.
362; Smith v. Jewett, 40 N. H. 530; Simmons v. Norton, 7 Bing. 640; Doe v.
Wilson, 11 East. 56; Pardoe v. Pardoe, 82 L. T. Rep. N. 8. 547; Padelford v.
Padelford. 24 Mass. (7 Pick.) 152; Phillips v. Allen. 89 Mass. (7 Allen) 115;
Johnson v. Johnson, 18 N. H. 594; Anderson v. Cowan, 125 Iowa 259, 101 N. W.
92, 68 L. R. A. 641, 106 Am. St. Rep. 303.

Webster v. Webster, 33 N. H. 18, 66 Am. Dec. 705; Rutherford v. Aiken, 2 Thomps®
& C. (N. Y.) 281, (3 Thomps. & C., p. 60.)

. Smith v. Jewett, 40 N. H. 530; Gardiner v. Derring, 1 Paige (N. Y.) 573.

. Sarles v. Sarles, 3 Sandf. Ch. (N. Y.) 604.

Hogan v. Hogan, 102 Mich, 641, 61 N. W. 73.

. Harder v. Harder, 26 Barb. (N. Y.) 409; See Coke Litt. 54 b.

. Sarles v. Sarles, 3 Sandf. Ch. (N. Y.) 601.

CENSMm B
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ber for repairs made necessary by his own fault,! nor to
rebuild a structure destroyed by an act of God.? Timber
cannot be used for the making of repairs to an extent greater
than is necessary.® If there are mines upon the premises
which the tenant is entitled to work he may, in the absence
of special restrictions, take the timber necessary for mining
operations, at least to the extent to which timber has pre-
viously been taken from the premises for such purposes. 4
A life tenant has been permitted to use wood in the opera-
tion of salt works® upon the premises and on principle
the right should be extended to other industries which have
customarily been conducted upon the premises or which
may reasonably be considered one of the privileges incident
to the enjoyment of the possession of the premises.

§43. The Relationship Between the Possession of
Land and Use of Timber Must be Intimate. A
tenant cannot take wood or timber for use at other
times? or upon other premises,® or for an industrial
enterprise which is conducted upon the same premises
but which bears no intimate relation to the land, or
its possession, and for which no special provision was
made in the demise or other instrument under author-
ity of which the premises are held,® and it has been held
that the cutting of wood by a life tenant for the burning
of brick which were to be sold constituted waste.® In
the absence of express stipulations granting him the privi-
lege American courts generally hold that a tenant for life

. Co. Litt. 53b.

. Miller v. Shields, 55 Ind. 71.

Sarles v. Sarles, 3 8andf. Ch. (N. Y.) 601; Gorges v. Stanfleld, Cro. Kliz. 593.

. Neel v. Neel, 19 Pa. St. 323. :

Findlay v. Smith, 6 Munf. (Va.) 134, 18 Am. Dec. 733.
See Bond v. Godsey, 99 Va. 564, 39 S. K. 216, where in estimating commuted
value of estate in curtesy court declined to exclude share in value of standing
timber, and McCaulay v. Dismal Swamp Land Co. 2 Rob. (Va.) 507, giving
dower in profits of timber cutting .

Den v. Kinney, 5 N. J. L. 634; Wilson v. Smith, 5 Yerg. (Tenn.) 379.

. Morehouse v. Cotheal, 22 N. J. L. 521; Kidd v. Dennison, 6 Barb. (N: Y.) 9.

Armstrong v. Wilson, 60 Il1. 226.

. McCracken v. McCracken, 6 T. B. Mon. (Ky.) 342.

Livingston v. Reynolds, 26 Wend. (N. Y.) 115.

0O

Somug
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-or for years has no right to cut for sale! either timber
trees -or those fit' only for firewood, nor to exchange the
-same either for fuel? or for materials for repairs;® and
-some courts have declined to accept as a justification for
.such ‘exchange the proffered showing of the tenant that he
procured fuel or repair timber elsewhere and that he took
no more from the premises than was allowable.* On the
.other hand it has been held in some jurisdictions that a

1. Ala. Ladd v. Shattuck, 90 Ala. 134, 7 So. 764.
Ark. Rutherford v. Wilson, (1910) 129 8. W. 534; McLeod v. Dial, 63 Ark. 10,
37 8. W. 306.
Del. Fleming v. Collings, 2 Del. Ch. 230.
‘Ga. Smith v. Swmith, 105 Ga. 108, 31 8. E. 135; Jones v. Gammon, 123 Ga. 47, 50
S. E. 982. ’
nd. Miller v. Shields, 556 Ind. 71; Modlin v. Kennedy, 53 Ind. 267.
Ky. Loudon v. Warfleld, 5 J. J. Marsh 196; Brashear v. Macey. 3 J. J. Marsh 93.
‘Mass. Padelford v. Padeltord, 24 Mass. (7 Pick.) 151; Noyes v. Stone, 163 Mass.
490, 40 N. E. 856.
Me. Babb v. Perley, 1 Me. 6; Richardson v. York, 1 Me. 21h,
-‘Mich. Duncombe v. Fel:, 81 Mich, 332, 45 N. W. 1004: Webster v. Peet, 97 Mich.
328.
-Miss. Moss Point Lumber Co. v. Harrison Co., 89 Miss. 448, 42 So. 290, 873;
Warren Co. v. Gans, 80 Miss. 76, 31 So. 539; Learned v. Ogd 'n, 80 Miss.
769, 32 So. 278, 92 Am. St. Rep. 621.
‘Mo. Profitt v. Henderson, 29 Mo. 325; Davis v. Clark, 40 Mo. App. 515.
‘N. H. Chase v. Hazelton, 7 N. H. 171; Fuller v. Wason, 7 N. H. 341; Webster v.
‘W :bster, 33 N. H. 18, 60 Am. Dec. 705; Johnson v. Johnson, 18 N. H.
594.
N. J. Morehouse v. Cotheal, 22 N. J. L. 521; Van Syckel v. Emery, 18 N. J. Eq.
387.
‘N. Y. Robinson v. Kinne, 70 N. Y. 147; Kidd v. Dennison, 6 Barb. 9; Weatherby
v. Wood, 29 How. Pr. 404; Sarles v. Sarles, 3 Sandf. Ch. 601; Van Deusen
v. Young, 29 N. Y. 9; Clarke v. Cummings, 5 Barb. 339; Schermerhorn
V. Buell, 4 Denio 422; Mooers v. Walt, 3 Wend. 104, 20 Am. Dec. 667;
People v. Davidson, 4 Barb. 109.
N. C. Ward v. Sheppard, 3 N. C. 283, 2 Am. Dec. 625; Parkins v. Cox, 3 N. C.
339; Davis v. Gilliam, 40 N. C. (5 Ired. Eq.) 308; Dorsey v. Moore, 100
N. C. 41, 6 8. E. 270; Jones v. Britton, 102 N. C. 166, 9 S. E. 554, 4
L. R. A, 178,
‘Ohio. Crockett v. Crockett, 2 Ohio St. 180.
Pa. Glass v. Glass, 6 Pa. Co. Ct. 468.
R.I. Clemence v. Steere, 1 R. 1. 272, 53 Am. Dec. 621; Lester v. Young, 14 R. I.
579. :
8. C. Hill v. Burgess, 37 S. C. 604, 15 S. E. 963.
‘Texas Johnson v. Gurley, 52 Tex. 222.
U. 8. Thurston v. Muston, 23 Fed. Cas. No. 14,013, 3 Cranch. C. C. 335.
Can. Titus v. Sulis, 3 Nova Scotia Dec. 497; Lewis v. Godson, 15 Ont. 252;
Tayler v. Tayler, 5 U. C. Q. B. O. 8. 501.
‘Eng. Raymond v. Fitch, 2 C. M. & R. 588, 1 Yale 337, 5 L. J. Exch. 45, 5 Tyrw.
985; Goulin v. Caldwell, 13 Grant Ch. (U. C.) 493.
See 33 Cent. Dig. title, Life Estates, Sec. 42; and 48 Cent. Dig., title, Waste,
Secs. 12 and 13.
2. Padelford v. Padelford, 7 Pick. (Mass.) 152; Hogan v. Hogan, 102 Mich. 641, 61
N. W. 73; Miles v. Miles, 32 N. H. 147.
3. Dennett v. Dennett, 43 N. H. 499; Elliott v. Smith, 2 N. H. 430; Miller v. Shields,
55 Ind. 71; Kidd v. Dennison, 8 Barb. (N. Y.) 9.
4. Clarke v. Cummings, 5 Barb. (N. Y.) 339 (Character of wood may have been a
factor.) Morehouse v. Cotheal, 22 N. J. L. 521; Gorges v. Stanfleld, Cro. Eliz.
593, 78 Eng. Reprint 836; Contra, Phillips v. Allen, 7 Allen (Mass.) 115.
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tenant can exchange timber cut on the premises for other
timber to use in repairs, if such course shows a clear saving
‘to the reversioner or remainderman;! and even that a
‘tenant may sell timber and use the proceeds to buy other
fencing material.? In accordance with the principles
above stated it has been held that a tenant by curtesy can-
not cut and sell trees merely for profit,?® nor can he grant
to another a license to cut and remove timber;* but he
‘may work mines already opened® and undoubtedly may
use timber from the premises in reasonable amount for
such working.

§44. The Judge and Jury Exercise Broad Discretion.
It is the duty of the court to define what constitutes waste
for this is a matter or law,® but the question whether
waste has been committed in a particular case is one of
fact which is to be determined by the jury,” except in
those cases in which the acts complained of are per se in-
Jjurious to the inheritance® or are clearly in violation of
an obligation which rests upon the tenant.? The question

1. Loomis v. Wilbur, 56 Mason 13, 15 Fed. Cas. No. 8,498; Hixon v. Reaveley, 9 Ont.
L. Rep. 6, 4 Ont. Wkly. Rep. 437; Contra Miller v. Shields, 55 Ind. 71; See King
v. Miller, 99 N. C. 583, 6 8. E. 660. Cf. U. S. v. Niemeyer, 94 Fed. 147 (Home-
stead in Ark. U. 8. Land.)

2. In re Willlams, 1 Misc. (N. Y.) 35, 22 N. Y. Suppl. 906.

3. Learned v. Ogden, 80 Miss. 769, 32 So. 278, 92 Am. St. Rep. 621; Cf. Noyes v.
Stone, 163 Mass. 490; Van Hoozer v. Van Hoozer, 18 Mo. App. 19; Joyner v.
Speed, 68 N. C. 236.

4. McLeod v. Dial, 63 Ark. 10, 37 S. W. 306.

5. Rose v. Hays, 1 Root (Conn.) 244; in re Steele, 19 N. J. Eq. 120. Cf. Bond. v.
Godsey 99 Va. 564, 39 S. E. 216, McCaulay v. Dismal Swamp Land Co 2 Rob.
(Va.) 507 (Timber cases.)

6. Van Syckel v. Emery, 18 N. J. Eq. 387.

7. Me. Down v. Smith, 52 Me. 141; Hasty v. Wheeler, 12 Me. 431.

Md. Machen v. Hooper, 73 Md. 342.
Mass. Pynchon v. Stearns, 11 Met. 304, 45 Am. Dec. 207.
Mo. Proffitt v. Henderson, 29 Mo. 325.
N. H. Webster v, Webster, 33 N. H. 18, 66 Am. Dec. 705.
N.J. Morehouse v. Cotheal, 22 N. J. L. 5§21.
N. Y. McGregor v. Brown, 10 N. Y. 114; Harder v. Harder, 26 Barb. 409; Kidd
v. Dennison, 6 Barb. 9; Jackson v. Andrew, 18 Johns. 431; Jackson v.
Brownson, 7 Johns. 227, § Am. Dec. 258; Jackson v. Tibbitts, 3 Wend.
341; See also Eysaman v. Small, 61 Hun, 618, 15 N. Y. Suppl. 288.
N. C. King v. Miller, 99 N. C. 583; Davis v. Gilliam, 5 Ired. Eq. (40 N. C.) 308;
‘Ward v. Sheppard, 3 N. C. 283; 2 Am. Dec. 625.
Ohio. Crockett v. Crockett, 2 Ohio St. 180. .
Pa. Lynn's Appeal, 31 Pa. St. 46, 72 Am. Dec. 721; McCullough v. Irvine, 13
Pa. St. 438; Hastings v. Crunckleton, 3 Yeates, 261.
Vt. Keeler v. Eastman, 11 Vt. 293.
Eng. Young v. Spencer, 10 B. & C. 145, 21 E. C. L. 47; Doe v. Burlington, 5
B. & Ad. 507, 27 E. C. L. 117; Phillips v. Smith, 14 M. & W. 595.
8. McGregor v. Brown, 10 N. Y. 114.
9. Ibid. See also Agate v. Lowenbein, 57 N. Y. 604.
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whether trees have been cut in good faith for purposes of
repair,! like the question of whether cutting for other
purposés has been reasonable and in accordance with the
custom of the country, has been regarded as one for the
jury.?

§45. Local Custom and Previous Use are Impor-
tant Factors. In the United States, as in England, a.
tenant may cut and use timber in the ordinary manner
in which it has been used on the premises,® or for such
uses as are necessarily incident to the purposes for which.
the land was demised or leased.* Thus where land was.
devised chiefly to provide a source of support to a life tenant
and the testator had so used the property as to indicate that.
the cutting of timber was one of the profits which the land
was expected to produce, the cutting of a reasonable amount
by the life tenant was held not to constitute waste;® but.
the fact that the amount of land already cleared was not.
sufficient to support a life tenant has been held not to author-
ize the removal of valuable timber trees to the injury of
the inheritance. ¢

The cutting of oak for fuel has been held not to be waste
if such cutting were common usage in the locality where
done.” - Under the same general rule a tenant in dower
has been permitted to cut and sell hoop-poles,?® staves and

1. Doe v. Wilson, 11 East, 56.
Cutting trees on a ward’s land is waste, except for necessary repairs.
Moorhead v. Hobbs, 7 Ky. L. Rep. 748; Torry v. Black, 58 N. Y. 185,
(rever'g 65 Barb. 414, 1 Thomp, & C. 42); Truss v. Old, 6 Rand. (Va.)
556, 18 Am. Dec. 748; Knight v. Duplessis, 2 Ves. 360, 28 Eng. Reprint
230.
2. Jackson v. Brownson, 7 Johns. (N. Y.) 233, 5 Am. Dec. 258; Drown v. Smith, 52
Me. 141; King v. Miller, 99 N. C. 583, 6 8. E. 660; McCullough v. Irvine's Exr's,
13 Pa. 438; Rutherford v. Wilson, 95 Ark. 246, 129 8. W. 534; Warren Co. v.
Gans, 80 Miss. 76, 31 So. 539; Chase v. Hazelton, 7 N. H. 171; Kidd v. Denni--
son, 6 Barb. (N. Y.) 9; Keeler v. Eastman, 11 Vt. 203. Eng. Doe v. Wilson,.
11 East. 56, 103 Eng. Reprint 925. Can. Campbell v. Shields, 44 U. C. Q. B..
449.
3. Patureau v. Wilbert, 44 La. Ann. 355, 10 So. 782.
4. Neel v. Neel, 19 Pa. St. 323; Wilson v. Smith, 5 Yerg. (Tenn.) 379, 381; Findlay v..
Smith, 6 Munf. (Va.) 134, 8 Am. Dec. 733; Den v. Kinney, 5 N. J. L. (2 South-
ard) 552; McDaniel v. Callan, 75 Ala, 327
5. Beam v. Woolridge, 3 Pa. Co. Ct. 17; See also Honywood v. Honywood, L. R.
18 Eq. 306; Williard v. Williard, 56 Pa. St. 119; Dashwood v. Magniac (1891)
3 Ch. 306; Angier v. Agnew, 98 Pa. St. 587, 42 Am. Rep. 624.
6. Rohertson v. Meadors, 73 Ind. 43
7. Babb v. Perley. 1 Me. 6; Padelford v. Padelford, 7 Pick (Mass.) 152; Lester v.
Young, 14 R. 1. 579.
8. Clemence v. Steere, 1 R. 1. 272, 53 Am. Dec. 621.
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:shingles! and to tap trees for the making of turpentine.:

§46. The Express or Implied Terms of the Convey-
.ance or Demise, will be Given Effect. In fact in the
United States, the same as in England, any cutting which
is contrary to good husbandry and causes any permanent
injury to the freehold or inheritance is waste provided the
‘tenant has no special right or license to cut,® and the
.general rule against the cutting of an unnecessary amount
for fuel,* or repairs and improvements® will be more
-strictly enforced where the terms of a lease recite that no
‘waste is to be committed.® Where a lease forbade any
cutting except for the lessee’s use or for the improvement
-of the premises the court left to the jury the question
whether the tapping of trees for sugar making purposes
had an effect of shortening the lives of the trees with in-
structions to hold.the lessee guilty of waste if they found
that injury to the trees had resulted from the tapping;’
and where a farm was leased for dairy purposes with a
covenant against waste the clearing of woodland was held
waste per se as a matter of law.® A lease giving a right

1. Ballentine v. Poyne, 2 Hayne (3 N. Car.) 110.
2. Carr v. Carr, 4 Dev. & B. L. ("oN Ca..) 179; But see Parkins v. Cox, 2 Hayne
(3 N. Car.) 339.
3. Ala. Moses v. Johnson, 88 Ala, 517, 7 So. 146, 16 Am. St. Rep. 58; Special Right,
McDaniel v. Callan, 75 Ala. 329.
Del. Waples v. Waples, 2 Harr. 281; Fleming v. Collins, 2 Del. Ch. 230.
Ga. Powell v. Cheshire, 70 Ga. 357, 48 Am, Rep. 572,
Ind. Robertson v. Meadors, 73 Ind. 43.
Ky. McCracken v. McCracken, 6 T. B. Mon. 342.
Mich. Webster v. Peet, 97 Mich. 326, 56 N. W. §58.
Minn. Butman v. James, 34 Minn. 547, 27 N. W. 66
Mo. Proftitt v. Henderson, 29 Mo. 325.
N. Y. Van Deusen v. Young, 29 N. Y. 9; McGregor v. Brown, 10 N. Y. 114;
Elwell v. Burnside, 44 Barb. 447; Hawley v. Clowes, 2 Johns. Ch. 122;
McOay v. Wait, 51 Barb. 225; Jackson v. Brownson, 7 Johns. 227, 5§ Am.
- Dec. 258; Selden v. Mann, 2 N. Y. Leg. Obs. 328.
N. C. King v. Miller, 99 N. C. 583, 6 S. E. 660; Parkins v. Oox.sN C. 339.
Pa. Smith’s Appeal, 69 Pa. St. 474.
8. C. Smith v. Poyas, 2 Desauss. Eq. 65.
Eng. Hale v. Thomas, 7 Ves. Jr. 586, 6 Rev. Rep. 195, 32 Eng Reprint 237; Tur-
ner v. Wright, 2 Fisher & J. 234 (1860.) .
4. Zimmerman v. Shreeve, §9 Md. 357; Phillips v. Allen, 89 Mass. (7 Allen) 115;
Smith v. Jewett, 40 N. H. 530.
8. People v. Davidson, 4 Barb. (N. Y.) 109; Mooers v. Wait, 3 Wend. (N. Y.) 104,
20 Am. Dec. 667; Ballentine v. Poyner. 3 N.C. 110; See also Holden v. Clarke,
7 Gray (Mass.) 9, 66 Am. Dec. 450.

€. Livingston v. Reynolds, 2 Hill (N. Y.) 157, 26 Wend. (N. Y.) 115; McGregor V. )

Browa, 10 N. Y. 114; Sheriden v. McMullen, 12 Oreg. 150, 6 Pac. 497.
7. Campbell v. Shields, 44 U. C. Q. B. 449.
8. McGregor v. Brown, 10 N. Y. 114.
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to cut from one part of the land leased will not be constru3i
so as to permit cutting from another part.! An unwar-
ranted cutting will not be considered waste if it causes only
a slight or temporary injury. ?

§47. Waste by Tenants in Common. A tenant in
common is given great liberty not only in the matter of
taking estovers from the land held in common but even
in the cutting of timber for sale. Where the extent of the
cutting and the attendant circumstances are not such as
to present evidence of an ouster of the co-tenants, cutting
by a tenant in common is considered an incident to the
enjoyment of the estate to which he is entitled® and
will not be held to constitute an adverse possession as against
his co-tenant.¢ Only when the cutting clearly causes a
substantial injury to the inheritance to the manifest disad-
vantage of his ‘co-tenants will he: be held chargeable
with the value of the timber cut during his occupation of
the land.® If the cutting is unreasonable, in view of all
the circumstances, the co-tenants may require an account-
ing for timber sold,® but where a lifeowner of common
land cut and used a few hundred dollars worth of timber

1. Ladd v. Shattuck, 90 Ala. 134, 7 So. 764; Jones v. Gammon, 123 Ga. 47, 50 8. E.
982.

2. Sheppard v. Sheppu'd 2 Ha.yw (3 N. O.) 382; Bandlow v. Thieme, 53 Wis. 57;
Davenport v. Magoon, 13 Oreg. 3, 57 Am. Rep. 1.

3. Whiting v. Dewey, 15 Pick. (Mass.) 428; Shumway v. Holbrook, l Pick. (Mass.)
114, 11 Am. Dec. 153; Strong v. Richardson, 19 Vt. 194; Johnson v. Conant,
64 N. H. 109, 7 Atl. 116; Hihn v. Peck, 18 Cal. 640; Partureau v. Wilbert 44
La. Ann. 355; Darden v. Cowper, 7 Jones L. (52 N. C.) 210, 75 Am. Dec. 461;
Dodd v. Watson, 4 Jones Eq. (567 N. C.) 48, 72 Am. Dec. 577; See also Alford
v. Bradeen, 1 Nev. 228. Eng. Martyn v. Knowllys, 8 T. R. 145, 101 Eng.
Reprint 1313; Arthur v. Lamb, 2 Drew & Sm. 428.

4. McQuiddy v. Ware, 67 Mo. 74; Griffies v. Griffies, 8 L. T. Rep. N. 8. 758, 11 Wkly.
Rep. 943.

5. Nevels v. Kentucky Lumber Co., 108 Ky. 550, 56 S. W. 969, 22 Ky L. Rep. 247,
99 Am. St. Rep. 388, 49 L. R. A. 416; Strong v. Richardson, 18 Vt. 194; Munsie
v. Lindsay, 10 Ont. Pr. 173; Rice v. George, 20 Grant Ch. (U. C.) 221; Grifin v.
Patterson, 45 U. C. Q. B. 536, 591; But see Gillum v. St. Louis, etc. R. Co.,
5 Ték. Civ. App. 338, 23 S. W. 717; Thompson v. Bostwick, McMull. Eq.

. (8. C.) 85; Hancock v. Day, McMull. Eq. 69. 36 Am. Dec. 293.

6. Hodges v. Heal, 80 Me. 281, 14 Atl. 11, 6 Am. St. Rep. 199; Kimbal v. Sumnu'.
62 Me. 305; Bradley v. Boynton, 22 Me. 287, 39 Am. Dec. 5382; Mee v. Benedict,
98 Mich. 260, 57 N. W. 175, 39 Am. 8t. Rep. 543, 22 L. R. A. 641; Gillum v.
8t. Louis, etc. R. Co., 4 Tex. Civ. App. 622, 23 S. W. 716; See also, Hole v.
Thomas, 7 Ves. Jr. 589; Maxwell v. Maxwell, 31 Me. 184, 50 Am. Dec. 657;
Hawley v. Clowes, 2 Johns. Ch. (N. Y.) 122; Elwell v. Burnside, 44 Barb. (N. Y.)
447; Bradley v. Reed, 2 Pittsb. (Pa.) 519; Johnson v. Johnson, 2 Hill Eq. (8. C.)
277, 29 Am. Dec. 72; Hancock v. Day, McMull. Eq. (8. C.) 69, 36 Am. Dec. 203;
McDodrill v. Pardee, etc. Lbr. Co., 40 W. Va. 564; Dodge v. Davis, 85 Iowa 77;
State v. Judge, 52 La. Ann. 103; Clow v. Plummer, 86 Mich. 550; Blake v.
Milliken, 14 N. H. 213.
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for manufacture in a sawmill owned.by the tenants:in com-.
mon, and yet left an abundance of timber for all purposes,.
he was held not chargeable with the value of the timber-
cut.! However, this freedom of use does not extend to
unoccupied and unimproved land held in common, and
not only will statutes, making cutting timber from such
lands waste, be strictly enforced,? but such cutting has:
been held waste under the common law when shown to.
be unreasonable and unnecessary in the enjoyment and
use of the property or injurious to the interests of the co-
tenants.* A co-tenant is not entitled to contribution
from a co-tenant for expenditures for the preservataon or
benefit of woodland. *

§48. A Liberal Construction is Given the Law in
America when Land is Cleared for Cultivation. In
most American jurisdictions consideration will be given
not only to the effect of the cutting upon the inheritance,
but also to the purpose of the cutting, and itis usually held:
that a tenant is not guilty of waste if he cuts timber only
to a reasonable extent and for the purpose of fitting the.
land for cultivation or pasture.® The stern purpose of

1. Dodd v. Watson, 57 N. C. 4%, 72 Am. Dec. 577; See also Adamson v. Adamson
17 Ont. 207.

2. Hensal v. Wright, 10 Pa. Co. Ct. 416 (Act May 4, 1869).

3. Benedict v. Torrent, 83 Mich. 181, 47 N. W. 129, 21 Am. St. Rep. 589, 11 L. R. A.
278; See Elwell v. Burnside, 44 Barb. 447.

4 Beaty v. Bordwell, 91 Pa. St. 438; Deck's Appeal, 57 Pa. St. 467; Anderson v.
Greble, 1 Ashm. 136; Ward v. Ward, 40 W. Va, 611, 21 8. E. 746, 52 Am. 8%.
Rep. 911, 29 L. R. A. 449; Alexander v. Ellison, 79 Ky. 148; Carver v. Miller,
4 Mass. 559; Gregg v. Patterson, 9 Watts & S. (Pa.) 197; Bowies’ Case, 11 Coke.
79b, 77 Eng. Reprint 1252.

5. Ala. Alexander v. Fisher, 7 Ala. 514.

Cal. McOord v. Oakland Quicksilver Min. Co., 64 Cal. 134, 49 Am. Rep. 686.

Ga. Dickinson v. Jones, 36 Ga. 97; Woodward v. Gates, 38 Ga. 205.

1. Bond v. Lockwood, 33 Ill. 220.

Ind. Dawson v. Coffman, 28 Ind. 220.

Ky. McCracken v. McCracken, 6 T. B. Mon. 342; Hickman v Irvine, 3 Dana_
121.

Me. Drown v. Smith, 52 Me. 141.

Md. Adams v. Brereton, 3 Harr. & J. 124.

Mass. Pynchon v. Stearns, 11 Metc. 304, 45 Am. Dec. 207.

Mirs. Cannon v. Barry, 56 Miss. 289; Warren Co. v. Gans, 80 Miss. 76.

Mo. Profitt v. Henderson, 29 Mo. 325; Davis v. Clark, 40 Mo. App. 515.

Nebr. Disher v. Disher, 46 Nebr. 100, 65 N. W. 368.

N. H. Chase v. Hazelton, 7 N. H. 171; Miles v. Miles, 32 N. H. 147, 64 Am. Dec.
362.

N. J. Morehouse v. Cotheal, 22 N. J. L. 521; Den V. Kinney, 5 N. J. L. 634;
Gaines v. Green Pond Iron Min. Co., 33 N. J. Eq. 603.

N. Y. Harder v. Harder, 28 Barb. 409; Kidd v. Dennison, 6 Barb. 9; People v..

- (Foot note 5 continued on next page)
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the law as administered in England to prevent the conver-
sion of woodland into arable land or pasturage even though
the value of the estate be increased! does not find favor
in American courts which, in the absence of special obliga~
tions on the part or the tenant to refrain from cutting tim-
ber, will consider whether the clearing has been such as a
prudent farmer would make, having regard to the land as
an inheritance, and whether such clearing has as a matter
of fact, and not in theory, alone, diminished the value of
the land as an estate.? The custom of the neighborhood

(Foot note 5 eonclqded from preceding page)

Davison, 4 Barb. 109; McGregor v. Brown, 10 N. Y. 114; Jackson v.
Brownson, 7 Johns. 227, 5 Am. Dec. 258; Elwell v. Burnside, 44 Barb.
447, Jackson v. Tibbitts, 3 Wend. 341.

N. O. King v. Miller, 99 N. C. 583; Davis v. Gillilam, 5 Ired. Eq. (40 N. C.) 308;
Parkins v. Cox, 2 Hayw. (3 N. C.) 283, 2 Am. Dec. 625; Crawley v.
Timberlake, 2 Ired. Eq. (837 N. C.) 460; Sherrill v. Conner, 107 N. C.
630, 12 8. E. 588.

Ohio. Crockett v. Crockett, 2 Ohio St. 180; Hall v. Rohr, 10 O. Dec. (Reprint)
690, 23 Cin. L. Bul. 121.

Pa. McCullough v. Irvine, 13 Pa. 8t. 438; Lynn’s Appeal, 31 Pa. St. 44, 72 Am.
Dec. 721; Givens v. McCalmont, 4 Watts. 460; Hastings v. Crunckleton,
3 Yeates (Pa.) 261; Morris v. Knight, 14 Pa. Super, Ct. 324; Sayers v.
Hoskinson, 110 Pa. St. 473, 1 Atl. 308; Beam v. Woolridge, 3 Pa. Co.
Ct. 17.

R. 1. Clemence v. Steere, 1 R. 1. 272, 53 Am. Dec. 621.

8. C. Smith v. Poyas, 2 Desaus. 65; Hancock v. Day, McMull. Egq. 69, 36 Am.
Dec. 293; Johnson v. Johnson, 2 Hill Eq. 277, 29 Am. Dec. 72.

Tenn. Lunn v. Oslin, 96 Tenn. 28; Owen v. Hyde, 6 Yerg. 334, 27 Am. Dec. 467.

Vt. Keeler v. Eastman, 11 Vt. 293.

Va. Findlay v. Smith, 6 Munf. 134, 8 Am. Dec. 733; Crouch v. Puryesr,lRmd
258, 10 Am. Dec. 528.

Wis. Wilkinson v. Wilkinson, 59 Wis. 557, 18 N. W. 513.

U. 8. Loomis v. Wilbur, 5§ Mason (U. 8.) 13.

Can. Titus v. Sulis, 9 Nova Scotia 497; Saunders v. Breakie, 5 Ont. 603; Drake
v. Wigle, 24 U. C. C. P. 405.

Eng. Arthur v. Lamb, 2 Dr. & Son 428, 12 L. T. Rep. N. S. 338, 62 Eng. Reprint
683.

. 1. But see, Meux v. Cobley (1892) 2 Ch. 253
2. Ga. qudwu’d v. Gates, 38 Ga. 205.

m. Bond v. Lockwood, 33 Ill. 212.

Ind. Dawson v. Coffman, 28 Ind. 220.

Me. Drown v. Smith, 52 Me. 141.

Mich. Hogan v. Hogan, 102 Mich. 641, 61 N. W. 73,

Miss. Cannon v. Barry, 59 Miss. 289; Warren Co. v. Gans, 80 Miss. 76, 31 So.

. 539; Moss Point Lumber Co. v. Board of Supr. Harrison Co., 89 Miss.
448, 42 So. 290.

Mo. Davis v. Clark, 40 Mo. App. 515.

Nebr. Disher v. Disher, 45 Neb. 100, 63 N. W. 368.

N. H. Chase v. Hazelton, 7 N. H. 171.

N. Y. Jackson v. Brownson, 7 Johns 227, 5 Am. Dec. 258.

N. O. Davis v. Gilliam, 40 N. C. (5 Ired. Eq.) 308.

Pa. Morris v. Knight, 14 Pa. Super. Ot. 324.

8. C. Thompson v. Bostwick, McMull. Eq. 85; Hancock v. Day, McMull, Eq.
69, 36 Am. Dec. 293.

Vt. Keeler v. Eastman, 11 Vt. 293.

Wis. Wilkins.n v. Wilkinson, 59 Wis. 557, 18 N. W. 513,
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will have a bearing upon this question,! and the decision
whether the cat complained of was good husbandry or not .
is one of fact, to be left to the jury.? It has been said that,
where a farm was leased for a rental and all of the farm
except a few acres consisted of wild and uncultivated land,
the parties. to the lease must be held to have intended that
the lessee might fell part of the timber so as to fit the land
for cultivation.? The clearing of sixteen acres in addi-
tion to thirty acres already cleared on premises which com-
prised two hundred and forty acres of heavily timbered
land has been held not to be unreasonable nor so prejuidicial
to the rights of the remainderman as to constitute waste.4
Where a lease required the tenant to reduce to cultivation
the uncleared portions of the premises the cutting of timber
on such portions was held not to be waste.® But although.
a tenant for years may gradually clear woodland in prepar-
tion for cultivation, he will not be permitted to cut timber,
on that pretext, just before the completion of his lease.® -
In such cases the proportion of the woodland to the whole
tract in possession of the tenant and the relative value
of the trees destroyed must be considered in deciding whether
the act complained of is actually waste,” and the fact
that but a small proportion is woodland will go far toward
limiting the tenant’s right to remove.® - Where a life
tenant had permitted a pasture go grow up to trees, it was
held he could not then cut the trees even though it might

1. Morehouse v. Cotheal, 22 N. J. L. (2 Zab. 521; McCullough v. Irvine's Exr's, 13
Pa. 438; Proffitt v. Henderson, 29 Mo. 329; Drown v. Smith, 52 Me 141;
Findlay v. Smith, 6 Munf. (Va.) 134. 8 Am. Dec. 733.

2. Woodward v. Gates, 38 Ga. 205; Drown v. Smith, 52 Me. 141; Morehouse v.
Cotheal, 22 N. J. L. 521; Keeler v. Eastman, 11 Vt. 203; McCay v. Walit, 51
Barb. (N. Y.) 225; Drake v. Wigle, 22 U. C. C. P. 341; Jackson v. Brown-
son, 7 Johns. (N. Y.) 227, 5 Am. Dec. 258.

3. Kidd v. Dennison, 6 Barb. (N. Y.) 9.

4. Lambeth v. Warner, 2 Jones Eq. (65 N. C.) 165; See llkevdse Joyner v. Speed, 68
N. C. 236.

5. McDaniel v. Callan, 75 Ala. 327.

6. Kidd v. Dennison, supra.

7. Alexander v. Fisher, 7 Ala. 514; Warren County v. Gans, 80 Miss. 76, 31 So. 539;
McCracken v. McCracken, 6 T. B. Mon. (Ky.) 342; Lambeth v. Warner, 55
N. C. 165; Joyner v. Speed, 88 N. C. 236; Shine v. Wilcox, 21 N. C. 631; See
McCaulay v. Dismal Swamp Land Co., 2 Rob. (Va.) 507.

8. Powell v. Cheshire, 70 Ga. 357, 48 Am. Dec. 572; Duncombe v. Felt, 81 Mich.
332, 45 N. W. 1004; Hastings v. Crunckleton, 3 Yeates (Pa.) 261; McLeod v.
Dial, 63 Ark. 10, 37 S. W. 306; Kidd v. Dennison, 6. Barb. (N. Y)9 Jackson
v. Brownson, 7 Johns. (N Y.) 227) 5 Am. Dec. 258.
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be good husbandry for the owner in fee to restore the land
-to pasture.!

§49. But the Removal of Timber Must be
Beneficial to the Estate. If it is clearly established
that the timber was cut for the purpose of making the land
arable, the mere fact that the timber thus removed was
sold will not make the tenant liable for waste.? If -land
is cleared for any other purpose than fitting it for culti-
_va,tiori and the clearing is not manifestly beneficial to the
estate it is waste.® In fact, clearing for any purpose
whatever is waste if it decreases rather than enhantes the
value of the land,* The removal of all the valuable timber
even for purposes of cultivation,® or of so much that there
is not enough left for repairs upon the premises® will be
held waste.

§560. Cutting of Immature Trees or Those Bear-
ing a Special Relationship to Land. Timber trees under
twenty years of age can be cut by a tenant only for the
purpose of thinning the growth for the benefit of the other

1. Clark v. Holden, 7 Gray (Mass.) 8, 66 Am. Dec. 450.
2. Cannon v. Barry, 59 Miss. 289; Warren Co. Supr. v. Gans, 80 Miss. 76, 31 So. 539;
Proftitt v. Henderson, 29 Mo. 325; Kidd v. Dennison, 6 Barb. (N. Y.) 9; Davis
v. Gilliam, 40 N. C. (5 Ired. Eq.) 308; King v. Miller, 99 N. C. 583,6S.E.660;
Crockett v. Crockett, 2 Ohio St. 180; Keeler v. Eastman, 11 Vt. 293; Hony-
wood v. Honywood, 18'Eq. 306; Lewis v. Godson, 15 Ont. 252; But see Sa.und-
ers v. Breakie, 5 Ont. 603.
3. Armstrong v. Wilson, 60 Ill. 226; Cook v. Cook, 77 Mass. (11 Gray) 123.
4. Ala. Moses v. Johnson, 88 Ala. 517, 16 Am. St. Rep. 58; Alexander v. Fisher, 7
. Ala. 514.
Del. Fleming v. Collins, 2 Del. Ch. 230; Waples v. Waples, 2 Harr. 281.
Ky. Calvert v. Rice, 91 Ky. 533 34 Am. St. Rep. 240; Loudon v. Warfleld, 5
J. J. Marsh, 196.
Me. Maxwell v. Maxwell, 31 Ma 184, 50 Am. Dec. 657.
Mass. Pynchon v. Stearns, 11 Metc. 304, 45 Am. Dec. 207.
Mich. Clow v. Plummer, 85 Mich. 550.
Miss. Warren Co. v. Gans, 80 Miss. 76, 31 So. 539.
Mo. Proffitt v. Henderson, 29 Mo. 325; Davis v. Clark, 40 Mo. App. 515; Van
Hoozer v. Van Hoozer, 18 Mo. App. 19.
Nebr. Disher v. Disher, 45 Neb. 100, 63 N. W. 368.
N. H. Fuller v. Wason, 7 N. H. 341.
N. Y. Kidd v. Dennison, 6 Barb. 9; Elwell v. Burnside, 44 Barb. 447; Hawley v.
Clowes, 2 Johns. Ch. 122; Mooers v. Wait, 3 Wend. 104; McCay v.
‘Wait, 51 Barb. 225; Johnson v. Brownson, 7 Johns. 227,5 Am. Dec. 258.
N. C. Sherrill v. Conner, 107 N. C. 543; Davis v. Gilliam, 5 Ired. Eq. (40 N. C.)
308; Crawley v. Timberlake, 2 Ired. Eq. (37 N. C.) 480.
8. C. Johnson’s Admr. v. Johnson, 2 Hill Eq. 277, 29 Am. Dec. 72; Hancock
v. Day, McMull. Eq. 69, 36 Am. Dec. 293. .
5. Proftitt v. Henderson, 29 Mo. 325; Jackson v. Brownson, 7 Johns. (N. Y.) 227, §
Am. Dec. 258; Duncombe v. Felt, 81 Mich. 332, 45 N. W. 1004.
6. Johnson v. Johnson, 2 Hill (S. C.) 277, 29 Am. Dec. 72.
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trees, ! except that trees which sprout from the stump may
evidently be cut while immature if it has been customary
to handle the woodland as a coppice.? Fruit trees?
and non-timber trees which sustain a special relationship
to the land and are beneficial to the estate, such as willows
protecting the bank of a stream,* shade trees,® or
ornamental trees, cannot ordinarily be cut by a tenant®
even though the tenant hold without impeachment for
waste. 7

§61 Prudent Husbandry is the Test as to Waste.
Mere failure of a tenant to do the  things required by
good husbandry may not be waste,® but suffering
a pasture to become overgrown with brush in such
manner as a farmer of ordinary prudence would not per-
mit was considered waste.? Allowing cattle or hogs to
injure a meadow or fruit trees would ordinarily be
waste, ® but not if the tenant had the right to keep
stock and the injury to the trees were the natural
result of the keeping of the stock.! The same rules

1. Honywood v. Honywood, L. R., 18 Eq. 306, 43 L. J. Ch. 652, 30 L. T. Rep. N. 8.
671, 22 Wkly. Rep. 749; Hole v. Thomas, 7 Ves. Jr. 589, 6 Rev. Rep. 195; Bagot
v. Bagot, 32 Beav. 509, 8 Jur. N. 8. 1022, 33 L. J. Ch. 116, 9 L. T. Rep. N. 8.
217, 12 Wkly. Rep. 35; Dunn v. Bryan, Ir. R. 7 Eq. 143; Aston v. Aston, 1 Ves.
264; Brydges v. Stephens, 6 Madd, 279; Clemence v. Steere, 1 R. 1. 272, 53 Am.
Dec. 621.

2a Phillips v. Smith, 14 M. & W. 589; Stripping’s Case, 22 Vin. Abr. 449, pl. 11;
Clemence v. Steere, 1 R. I. 272, 53 Am. Dec. 621; Patureau v. Wilbert, 44 La.
Ann. 355, 10 So. 782; Of. Jackson v. Andrew, 18 Johns. (N. Y.) 431; Lashmer
v. Avery, Cro. Jac. 126; Humphreys v. Harrison, 1 Jac. & W. 561.

3. Bewes, Waste, 95; Co. Litt. 53a; Silva v. Garcia, 65 Cal. 591, 4 Pac. 628; Bellows v.
McGinnis, 17 Ind. 64; Duncombe v. Felt, 81 Mich. 332, 45 N. W. 1004; Welling
v. Strickland, 161 Mich. 235, 126 N. W. 471; Kaye v. Banks, 2 Dick. 431; Cf.
Anderson v. Hammon, 19 Ore. 446, 20 Am. St. Rep. 832. But removing and
selling nursery stock in regular course of business not necessarily waste. Rob-
inson v. Russell., 24 Cal. 467; Hamilton v. Austin, 36 Hun. (N. Y.) 138.

4. Phillips v. Smith, 14 M. & W. 589. ’

5. But shade trees in open fleld which prevent growth of vegetation may be cut as re-
quired by good husbandry. Sayers v. Hoskinson, 110 Pa. St. 473, 1 Atl. 308.

6. Honywood v. Honywood, L. R., 18 Eq. 306 above; Dickenson v. Jones, 36 Ga.
97; Calvert v. Rice, 91 Ky. 533, 16 8. W. 351, 13 Ky. L. Rep. 107, 34 Am. St.
Rep. 240.

7. Stevens v. Rose, 69 Mich. 259, 37 N. W. 305; Clement v. Wheeler, 25 N. H. 361;
Hawley v. Wolverton, 5 Paige (N. Y.) 522. For many English citations see 40
Cyec. 508, Note 81. See also Am. and Eng. Ency. Law. Vol. 30. p. 256, 257.

8. Richards v. Torbert, 3 Houst. (Del.) 172; Darden v. Cowper, 52 N. C. 210, 75 Am.
Dec. 461.

9. Clemence v. Steere, 1 R. 1. 272, 53 Am. Dec. 621.

But see Clark v. Holden, 7 Gray (Mass.) 8, 66 Am. Dec. 450; Shine,v. Wilcox, ©1
N. C. 631.
10. Warder v. Henry, 117 Mo. 530, 23 8. W. 776; Bellows v. McGinnis, 17 Ind. 64.
11. Fowler v. Johnstone, 8 Tinnes Law R. 327.



48 . LEGAL WASTE OF TIMBER

would apply to injuries to young timber trees. The turn-
ing of water into a swamp in such manner as to destroy
the timber has been held not to be waste if the act was one
of good husbandry. !

There has been a tendency on the part of New England
courts to follow the English common law more strictly
than other American jurisdictions, ane the decisions in
some of those states indicate that any tenant in possession
is entitled only to estovers;? and that any extension of
the cultivated portion of a farm, at the expense of the
timberland, even when the greater part of the premises’
is woodland, will be considered waste regardless of an in-
crease in the value of the premises as a result of such clear-
ing. 3 a

§62. Special Statutes Permitting or Forbidding the -
Cutting of Timber. Early laws in the New England
states made provision for the cutting of timber from lands
held under a tenancy other than fee simple, or by a guar-
dian or administrator, in order to preserve its value. *
There are now laws in many states authorizing the removal
of growing timber under order of a court from lands held in
dower, curtesy, or other life tenency, or by a guardian or an
administrator. * Such laws provide that the proceeds of
the sales shall be administered as realty.

Any cutting not done under authority of an order of a

. Jackson v. Androw, 18 Johns (N. Y.) 431. o

. Ford v. Erskine, 50 Me. 227; White v. Cutler, 34 Mass. (17 Pick.) 248, 28 Am.
Dec. 296; Clark v. Holden, 73 Mass. (7 Gray) 8, 66 Am. Dec. 450; Chase v.
Hazelton, N. H. 171.

3. Pynchon v. Stearns, 52 Mass. (11 Metc.) 304, 45 Am. Dec. 207; Clemence v.
Steere, 1°R. 1. 272, 53 Am. Dec. 621; See Landlord and Tenant, T.ffany, Ed.
1910, p. 708, Sec. 109 a-2. .

4. Me. Act. Feb. 28, 1821, Laws of Me., Brunswick, 1821, Vol. 1, p. 126.

Mass. Act. Fob. 18, 1819, 8. L. 1818, ch. 96. See Gen. Laws Mass., Boston,
1823, Vol. 2, p. 484.
N. H. See Gen. Stat. Manchester, 1867, ch. 182, sec. 6, p. 372.

5. See the following:

Conn. Gen. Stat. 1902, sec. 226 and 241.

Me. Rev. St. 1903, p. 649, sec. 1 (for ward), p. 869, sec. 1-4 (life estates).

Md. Public Gen. Laws 1904, Art. 93, sec. 159.

Mass. Rev. Laws 1902, ch. 146, sec. 19, Vol. 2, p. 1318 (for ward); ch. 134,

sec. 11, Vol. 2, p. 126D (life estates).

Miss. Annotated Code, 1908, sec. 2418 (1892, sec. 2202.)

‘N. H. Public Statutes, 1901, Chase, ch. 194, sec. 4, p. 637.

‘N.C. Revised Laws 1908, Pell, sec. 1790 (guardian may sell.)

R.I. Gen. Laws 1909, p. 871 (any tenancy not in fee simple.)

Va. Code 1904, sec. 2616 and 2620.

N
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court, or with the consent of theé other parties holding an in-
terest, by a guardian, administrator, tenant, or cotenant,
is forbidden by statute in most American States.! And
in many states there are statutes forbidding the cutting of
timber during the time that land is subject to redemption
except in accordance with the customary use of the land. 2

1. See the following:

Ga.
Ida.
Me.

Md.
Mich.
Minn,
Miss.
Mont.
Neb.

Nev.
Pa.

Utah
Va.

W. Va.

Wis.

Code 1910, sec. 3695 (tenant), 3724 (tenant in common).

Rev. Code 1908, Vol. 2, sec. 4530.

Rev. St. 1903, p. 827, sec. 5, cutting by cotenant without notice (treble
damages.)

C1. Pub. Gen. L. 1804, Art. 93, sec. 194 and 303 (guardian and widow.)

Cf. Comp. L. 1897, sec. 1116-1122

Rev. L. 19085, sec. 4404.

Code 1906, sec. 2418.

Rev. Code 1907, sec. 6866.

Rev. 8t. 1913, sec. 8252, repairs allowed by tenant; 8523, waste by
tenant.

Rev. Laws 1912, sec. 5505. See Price v. Ward, 26 Nev. 203, 58 Pac.
849, 46 L. R. A. 459.

Purdon’s Digest, 13th Ed. Stewart, ch. on Waste, sec. 17 and 18.

Compiled Laws 1907, sec. 3507.

Code 1904, sec. '2775-2778.

Code 1913, Hogg, sec. 4122-26.

Statutes, 1915, secs. 3170-3179.

2. See the following:

Ariz.
Fla.
Minn.
Tenn.
Utah

Rev. St. 1901, par. 2583, sec. 27.
Laws of 1895, ch. 4416; Act June 3, 1907, S. L. ch. 5683.
Gen. 8t. 1913, Tiffany, sec. 8089 (waste).

Annotated Code 1896, Shannon, sec. 3820, 3821.

Comp. Laws 1907, sec. 3266.



CHAPTER VI
REMEDIES FOR WASTE

§63. Early Common Law Remedies. Under the
early common law the prevention of waste could be effected
only through a writ of estrepement or a writ of prohibition
of waste. The latter was abolished in the year 1285 A. D.
by the statute of Westminster II, and, although the former
is still available in Pennsylvania, ! and possibly a few other
jurisdictions, it has generally fallen into disuse both in Eng-
land and America.? In modern practice the equitable
remedy of injunction is regularly employed for the accom-
plishment of the purposes once effected through a writ
of estrepement. ’

By the common law satisfaction for injuries which had
actually been committed’ was obtained through a writ or
action of waste. This was a mixed action which sought
both the recovery of the premises wasted and recovery
of damages. The writ of waste fell into disuse in England
and was abolished in 1834. ¢ Although adopted in many of
the older American states and still retained in a few,?®
the writ of waste has generally been superseded in the
United States, the same as in England, by an action on the
case in the nature of waste. ¢ The latter action, which is an
action for damages, may be maintained in all cases where
the old writ of waste lay and the principles developed under
the writ of waste have been applied in actions on the case;”
. See citations in 40 Cyc. 519, 520, Ed. 1904.

. See citations in 40 Cyc. 519; and in Am. & Eng. Ency. Law, Vol. 30, p. 273, 2d Ed.
. See citations in 40 Cyc. 521, Note 63.

3 and 4 Wm. IV, Ch. 27, Sec. 36 (A. D. 1833); See Stevens v. Rose, 69 Mich. 259,
37 N. W. 205.

NNt

Am. & Eng. Ency. Law, 2d Ed., Vol. 30, p. 274; 40 Cyc. 517.

. Stetson v. Day, 51 Me. 434; Shattuck v. Gragg, 23 Pick. (Mass.) 88; Fay v. Brew-
er, 3 Pick. (Mass.) 203; Roots v. Boring Junction Lbr. Co., 50 Oreg. 298, 92
Pac. 811, 94 Pac. 182; Rogers v. Coal River Boom etc. Co., 41 W. Va. 593, 23
S. E. 919, 26 S. E. 1008; and 